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and other courts show that this five-day limitation is un-
reasonably short and in my judgment, for this reason, it
should be declared void upon its face. Certainly it should
not be made a favorite of the law and extended beyond its
strict terms, in presence of the Act of Congress, approved
March 4, 1915, c. 176, 38 Stat. 1196, declaring that where
in such suit the ‘‘damage or injury complained of was due
todelay . . . ordamage in transit by carelessness or
negligence, then no notice of claim nor filing of claim shall
be required as a condition precedent to recovery.” While
the case before us arose prior to the passing of this act, it
is an important declaration of public policy by Congress,
which should not be overlcoked.

For the reasons thus briefly stated, I cannot concur in
the opinion of the court.

Mg. Justice McKenNNa also dissents.
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IN EQUITY.
No. 10, Original. Submitted March 4, 1919.—Decided March 17, 1919.
Under the constitution and laws of South Dakota, interest received
by the state treasurer on state funds deposited by him in bank
belongs to the State, and the treasurer must account therefor.
Judgment for plaintiff.
THE case is stated in the opinion.

Mr. Clarence C. Caldwell and Mr. Edward W. Wagner
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220. Opinion of the Court.

Mz. JusticE McKenNa delivered the opinion of the
court.

Suit by the State of South Dakota for an accounting
and to recover from defendant interest received by him
as treasurer of the State upon moneys of the State de-
posited by him in various banks.

There is no dispute about the facts, which are detailed
at very great length in the bill of complaint.

Collins was treasurer for four years, beginning Janu-
ary, 1903. As such he was entitled to a salary of $1800
a year, and it is provided by the constitution of the State
that neither the treasurer nor any other officer of the
State shall receive any ‘‘fees or perquisites whatever for
the performance of any duties connected with their
offices.” And there are statutory provisions supplement-
ing the constitution, one of which is that “‘all moneys be-
longing to the state, deposited in banks by the state
treasurer shall be deposited not to his credit as an in-
dividual, but in his name as state treasurer, and not
otherwise.” § 333, Revised Political Code of 1903.

It is alleged that defendant received the sum of $10,000
and more, and it is prayed that he be required to make a
full and correct accounting of the moneys received by
him and wrongfully withheld from the State.

Defendant answered as follows: “I hereby deny the
allegation as set forth in the complaint and plead not
guilty to the charge of misappropriating, withholding
or converting to my personal use any moneys belonging
to the State of South Dakota during my term of office.”

On motion of plaintiff a referee was appointed to take
the testimony on its part and that of defendant and make
findings and recommendations.

On May 9, 1918, the referee made return of his pro-
ceedings, with the evidence adduced, from which he
concluded as follows:
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““That between January 1st, 1903, and January 10th,
1907, there was paid to the defendant as interest upon
the moneys of the State of South Dakota, which was
received by him as Treasurer of said State, and paid to
him on deposits in the several banks above named, interest
amounting to $32,094.27; that said sum was received by
the defendant as interest upon the public moneys of the
State of South Dakota deposited by him as such State
Treasurer in said banks in excess of his salary and all
other sums due him from said State as State Treasurer,
and that the same was received and retained by him and
he rendered no account thereof to the plaintiff nor any
of its officers, and paid no part of the same to the plaintiff
or any of its officers, and that the said defendant ap-
propriated the said sum to his own use.” And the referee
recommended that judgment be entered in favor of plain-
tiff and against defendant in the sum of $32,094.27, with
interest thereon at the rate of 79, per annum from Janu-
ary 1, 1907, and for plaintiff’s costs and disbursements of
the suit.

The case was put down for argument and subsequently
submitted on brief, the defendant filing none.

Counsel for the State submits quite a long argument
to sustain the report, with citation of authorities to es-
tablish the liability of defendant. It is not necessary to
review them. There is no doubt of defendant’s liability.
He has not appeared to contend to the contrary, and at
the taking of the testimony his defense or extenuation
was that he acted upon his faith in a decision of the Su-
preme Court of Colorado, and, to evade or to withhold
aid from any possible criminal prosecution, he declined
to answer in regard to transactions concerning the re-
ceipt of interest on the public moneys he had deposited
in various banks.

Further discussion is unnecessary. The Supreme Court
of the State has decided (December 4, 1917), construing
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§ 333, supra, and other statutory provisions, that in
cases like that at bar it is state funds that are deposited
and that earn the interest and not the money of the
treasurer, and that, therefore, the interest becomes a
mere increment of the principal fund and when it is paid
to the treasurer it is in effect paid into the state treasury
and the treasurer becomes liable for it. State v. Schamber,
39 S. Dak. 492.

The report of the referee is approved and judgment
directed to be entered against defendant in the sum of
$32,094.27, with interest thereon at the rate of 79, per
annum from January 1, 1907, and for costs and disburse-
ments of the suit.

CROCKER ET AL., TRUSTEES, ». MALLEY, COL-

LECTOR OF INTERNAL REVENUE.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
FIRST CIRCUIT.

No. 649. Argued March 6, 1919.—Decided March 17, 1919.

A law should not be construed to tax the same income twice, unless
the intent to do so be clearly expressed. P. 233.

The shareholders of a milling company, preliminary to winding it up,
caused its active property to be conveyed and its other realty to be
leased to a new corporation, the shares of which were left with per-
sons who also were granted the fee of the leased property, upon a
trust, designated by a name, in which the equitable interests were
divided ratably among the original shareholders, and evidenced by
separable and transferable certificates. The trustees were to hold
the trust property upon trust to convert it into money and distribute
the proceeds at a time left to their discretion, within 20 years after
death of specified living persons, and in the meantime were to have
the powers of an owner, distributing what they determined to be
fairly distributable net income among the beneficiaries, and applying
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