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must be instituted in the court in which the will was ad-
mitted to probate, that is to say, in the county court; and 
that it calls for an exercise of original probate jurisdic-
tion. Franks v. Chapman, 60 Texas, 46; Franks v. Chap-
man, 61 Texas, 576, 579,582,583; Heath n . Layne, 62 Texas, 
686; Fisher v. Wood, 65 Texas, 199, 204. And see Dew v. 
Dew, 23 Tex. Civ. App. 676; Hilgers v. Hilgers, 159 S. W. 
Rep. 851.

The present suit being, in an essential feature, a suit 
to annul the will of Mary Jane Hubbard, and a proceed-
ing of this character being by the laws of Texas merely 
supplemental to the proceedings for probate of the will 
and cognizable only by the probate court, it follows from 
what we have said that the controversy is not within the 
jurisdiction of the courts of the United States.

Decree affirmed.

DENEE v. ANKENY, EXECUTRIX OF RIDPATH.

GUNNING ET AL. v. MORRISON ET AL.

ERROR TO THE SUPREME COURT OF THE STATE OF 
WASHINGTON.

Nos. 147, 440. Argued January 23, 1918.—Decided March 4, 1918.

An attempt to establish settlement by stealth and retain it by force' 
against one who is in peaceable possession of public lands bona fide 
claiming them is not countenanced by the Homestead Law.

One who would acquire under the Homestead Law unappropriated 
public lands which are in the peaceable possession of another, is 
subject to the law of the State against stealthy entries and forcible 
detainers and providing for summary restoration of possessions so 
displaced without inquiry into the title or right of possession. Such 
a case presents no conflict between the state and federal law.
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An enclosure of public land, accompanied by actual possession under 
claim of right and color of title, in good faith, is not obnoxious to the 
Fence Act of February 25, 1885, c. 149, 23 Stat. 321, nor subject, 
under the Homestead Law, to be broken and entered for the purpose 
of initiating a homestead claim.

85 Washington, 322; 91 Washington, 693, affirmed.

The  cases are stated in the opinion.

Mr. Fred B. Morrill, with whom Mr. John J. Skuse was 
on the briefs, for plaintiffs in error, in support of their 
contention that the right of a qualified person to make 
settlement upon unappropriated public land under the 
Homestead Law may not be thwarted or embarrassed by 
the unauthorized occupancy of another or by the state 
forcible entry and detainer statutes, relied upon a number 
of decisions of this court affirming the dominancy of 
federal laws respecting the public domain. The settler 
may go and remain upon the land. Moss v. Dowman, 176 
U. S. 413; Shepley v. Cowan, 91 U. S. 330; Anderson v. 
Carkins, 135 U. S. 483; Bohall v. Dilla, 114 U. S. 47; 
United States v. Waddell, 112 U. S. 76. His entry upon 
unsurveyed public land plainly confers the right of posses-
sion, Gauthier v. Morrison, 232 U. S. 452; and, since the 
Fence Act of 1885, a valid settlement may be made upon 
public lands unlawfully enclosed, even though the settle-
ment is effected by breaking and entering the enclosure. 
Jones v. Kirby, 13 L. D. 702; Thompson vf. Holyroyd, 39 
L. D. 362; Stovall v. Heenan, 12 L. D. 382; Wheeler v. 
Rodgers, 28 L. D. 250; Norton v. Westbrook, 9 L. D. 455; . 
Stoddard v. Neigle, 7 L. D. 340. There is no contention 
that plaintiffs in error resorted to violence in making their 
settlement and estabfishing their residence. The lands in 
question being unsurveyed, the only way in which they 
could acquire any rights therein under the Homestead 
Laws would be by going in person and making settlement 
and establishing residence; and in order to protect the 
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rights thus acquired they must continue that residence. 
Gauthier v. Morrison, supra. There is no law under which 
a would-be settler can bring an action in court, or in the 
Land Department, to oust an unlawful occupant of public 
lands and thereby gain a preference right to make settle-
ment and establish residence.

Plaintiffs in error are not attempting to put the title in 
issue. All they are claiming is that the lands have never 
been disposed of by the United States and are agricultural 
in character; that they are in possession of them under an 
act of Congress which grants them the right to enter and 
acquire possession, and that no court can under a state 
statute deprive them of that right. When it was shown 
that the lands had never been surveyed and title passed 
from the Government under an act of Congress, and that 
plaintiffs in error, having the necessary qualifications, 
were settlers under the Homestead Laws, the action should 
have been dismissed. If the decision of the court below is 
sustained, trespassers upon the public domain can, by 
enclosures, prevent any good faith settler from making a 
settlement, maintaining residence and acquiring title 
from the Government, under the settlement laws of the 
United States.

The entry into possession was not unlawful in the sense 
of the Washington Statute, Remington & Ballinger’s 
Anno. Codes & Stats., § 811.

Mr. Reese H. Voorhees, with whom Mr. D. W. Henley 
• and Mr. H. W. Canfield were on the briefs, for defendants 

in error.

Mr . Justice  Mc Reynolds  delivered the opinion of 
the court.

These cases involve the same points; the second was 
decided below upon authority of the first. 85 Washing-
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ton, 322; 91 Washington, 693. It will suffice briefly to 
state and indicate our opinion in respect of the federal 
questions as raised in number 147.

The following portions of Remington & Ballinger’s 
Anno. Codes & Stats, of Washington are in force as law 
in that State:

“Sec. 811. Every person is guilty of a forcible detainer 
who either,— f

“1. By force, or menaces and threats of violence, un-
lawfully holds and keeps the possession of any real prop-
erty, whether the same was acquired peaceably or other-
wise; or

“2. Who in the night-time, or during the absence of 
the occupant of any real property [unlawfully] enters 
thereon, and who, after demand made for the surrender 
thereof, refuses for the period of three days to surrender 
the same to such former occupant. The occupant of real 
property within the meaning of this subdivision is one 
who, for the five days next preceding such unlawful entry, 
was in the peaceable and undisturbed possession of such 
real property.”

“Sec. 825. On the trial of any proceeding for any forci-
ble entry or forcible detainer, the plaintiff shall only be re-
quired to show, in addition to a forcible entry complained 
of, that he was peaceably in the actual possession at the 
time of the forcible entry; or in addition to a forcible de-
tainer complained of, that he was entitled to the posses-
sion at the time of the forcible detainer.”

Relying upon these sections, Ridpath, the deceased, in-
stituted an action of forcible detainer in the Superior Court 
for Spokane County alleging that while he was (and for 
more than five days had been) in peaceful and undisturbed 
possession of certain lands enclosed by a good and sub-
stantial fence plaintiff in error in the night-time, “broke 
the enclosure above mentioned around said above de-
scribed premises and entered thereon and has since said
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entry continuously occupied and remained upon said 
premises” and has refused to surrender them. He asked 
restitution and damages.

By answer and also by tender of proof plaintiff in error 
unsuccessfully sought to set up and show that the lands be-
longed to the United States (having never been granted), 
were unlawfully enclosed and that he entered in order to 
initiate a homestead, claim. The Supreme Court affirmed 
a judgment granting the relief asked for by Ridpath. 
85 Washington, 322, 325, 326, 327, 328. It found .that 
for more than twenty years he had been in peaceful pos-
session of the lands which were fenced and under cultiva-
tion; and that at night plaintiff in error broke the enclos-
ure, entered and refused to remove.

After quoting the two sections set out above, the court 
said:

“ These statutes are clearly peace statutes, and the is-
sues in a case of this kind are but two: First, was the plain-
tiff, for five days prior to the entry of the defendant, in 
the peaceable and actual possession of the land, and sec-
ond, was the entry of the defendant a forcible entry and 
an unlawful detainer? The statute makes no provision 
for the trial of title or the right of possession in such a 
case. Other remedies are afforded by other statutes to 
try title or right of possession. This statute does not con-
template that a person, even though he be entitled to 
possession, may, by force or stealth, obtain possession, 
and thereby put upon the plaintiff the burden of proving 
the paramount title or a paramount right of possession.”

Replying to insistence that the premises were unap-
propriated public lands which a qualified citizen might 
rightfully enter upon and improve under laws of the 
United States (Rev. Stats., §§ 2289 el seq.) and the state 
statutes concerning unlawful or forcible detainer inter-
fered therewith, the court declared: “It is clear, we 
think, that there is no conflict between the state statutes 



DENEE v. ANKENY. 213

208. Opinion of the Court.

and the United States statutes. The United States stat-
utes have made no provision for determining conflicting 
rights under claim of possession, but the determination 
of these rights is left to the states to be regulated by-
state statutes. . . . Gauthier v. Morrison, 232 U. S. 
452, 461, . . . The question in this case was, whether 
the respondent was in the peaceable and quiet possession 
of the real estate at the time of the forcible entry and un-
lawful detainer. If he was in the peaceable and quiet 
possession, then it follows, of course, that the appellant 
could not, by force or by unlawful entry in the night-
time, dispossess him of that peaceable possession. As 
stated above, neither could the question of title, or the 
paramount right of possession, be determined in this ac-
tion. There is clearly no conflict between the Federal 
and the state laws upon this question.” This answer, we 
think, is sufficient, and nothing need be added.

To the further claim that the premises were fenced con-
trary to Act of February 25, 1885, 23 Stat. 321, 322, and 
consequently plaintiff in error could properly break en-
closure and enter in order to initiate a homestead claim, 
the court replied: “It is plain that the legal right of the 
parties to the possession ’of these lands cannot be tried in 
this action. But if the same could be tried, the appellant 
did not seek to show, either that the respondent was in 
possession of this particular tract of land without claim 
of right or color of title, or in bad faith, for it was appar-
ently conceded that the respondent, or his tenant, was in 
actual possession of the tract of land in dispute, and that 
the respondent had purchased the land at a fair price and 
was in possession thereof claiming to be the owner. . . . 
Cameron v. United States, 148 U. S. 301, 305, . . . 
Even though the respondent had enclosed the land claimed 
to have been enclosed, such enclosure was not necessarily 
unlawful, because the enclosure is not prohibited where 
it is under claim of right or color of title. The record in
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this case conclusively shows that the respondent was 
holding the land, which was surrounded by fence, under 
claim of right and color of title, and he and his predeces-
sors had so held it for more than 20 years.” This reply we 
also think is correct and adequate.

In Lyle v. Patterson, 228 U. S. 211, 215, 216, we held a 
possessory title may be good as against all except the 
United States and pointed out the evil consequences 
which would “result if possession secured by violence and 
maintained with force and arms could furnish the basis 
of a right enforceable in law.”

There is no error in either of the judgments below in re-
spect of any federal question and both are

Affirmed.

LANE, SECRETARY OF THE INTERIOR, ET AL. v. 
MORRISON, FOR AND ON BEHALF OF HIMSELF 
AND ALL OTHER MEMBERS OF THE CHIP-
PEWA TRIBE OF INDIANS IN MINNESOTA 
SIMILARLY SITUATED.

APPEAL FROM THE COURT OF APPEALS OF THE DISTRICT 
OF COLUMBIA.

No. 169. Argued January 30, 1918.—Decided March 4, 1918.

Congress, in the acts making appropriations under the general head for 
the “current and contingent expenses of the Indian Department [or 
Bureau] and fulfilling treaty stipulations with various Indian tribes,” 
having long made a practice of appropriating each year specifically 
for the “civilization and self-support” of Chippewa Indians in 
Minnesota out of their trust funds under the Act of January 14, 
1889, c. 24, 25 Stat. 642, held, that the appropriation so expressed 
in the appropriation act for the fiscal year 1915 was repeated for the 
fiscal year 1916 by the Joint Resolution of March 4, 1915, 38 
Stat. 1228, which, in default of a new appropriation act, declared the 
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