NEWARK NATURAL GAS & FUEL CO. v. NEWARK. 405

242 U. S. Syllabus.

to pass upon the subject-matter, either by service of
process or by their voluntary appearance, it must in
many cases be impossible to have a single controlling
decision upon the question. In some cases, the ideal dis-
tribution of the entire personal estate as a unit may thus
be interfered with; but whatever inconvenience may result
is a necessary incident of the operation of the fundamental
rule that a court of justice may not determine the personal
rights of parties without giving them an opportunity to
be heard.

Judgment affirmed.

NEWARK NATURAL GAS & FUEL COMPANY .
CITY OF NEWARK, OHIO.

ERROR TO THE SUPREME COURT OF THE STATE OF OHIO.
No. 232. Argued December 4, 1916.—Decided January 8, 1917.

A city ordinance fixing the maximum rate chargeable by a gas com-
pany will not be adjudged confiscatory if at the time of the judicial
inquiry the net profits derivable under the ordinance will give a
fair return upon the then value of the company’s property.

Plaintiff, a gas distributing company, whose rates were fixed by an
ordinance, purchased its gas under a contract, which measured the
vendor’s compensation by a percentage of plaintiff’s gross receipts.
The contract antedated the ordinance and had several years to run
when suit was commenced. Plaintiff contended that under the
ordinance rate the contract was no longer profitable to its vendor.
Held, that the effect of the ordinance upon the constitutional rights
of the vendor was immaterial to plaintiff’s case.

The contract expired before the evidence was closed. Held, that, for
the purposes of this case, plaintiff not having shown what it paid
afterwards, the contract might be assumed to measure plaintiff’s
probable expense for gas during the life of the ordinance.

92 Ohio St. 393, affirmed.
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THE case is stated in the opinion.

Mr. James R. Fitzgibbon, with whom Mr. Eugene
Mackey, Mr. S. M. Douglass and Mr. Charles Moni-
gomery were on the brief, for plaintiff in error.

Mr. Frank A. Bolton, with whom Mr. Edward Kibler
and Mr. Ralph Norpell were on the briefs, for defendant
in error.

Mg. JusTice P1iTNEY delivered the opinion of the court.

The question upon which our jurisdiction is here in-
voked is whether an ordinance of the City of Newark,
Ohio, passed March 6, 1911, fixing the maximum price
that plaintiff in error might charge to consumers of nat-
ural gas in that city for a period of five years at 20 cents
per thousand cubic feet, with 109 discount for prompt
payment, a rate described as ‘18 cents net,” is confisca-
tory, and therefore in violation of the ‘““due process”
clause of the Fourteenth Amendment. Plaintiff in error
operates under a franchise granted by a city ordinance
passed February 21, 1898, for a term of twenty-five years,
which permitted a rate of 25 cents per thousand for a
period of ten years from its passage, but within that
period the company voluntarily introduced a net rate of
18 cents and maintained it for some years prior to the
adoption of the ordinance of 1911. The company refused
to accept the provisions of the latter ordinance and notified
its customers that it would discontinue service unless the
rate of 25 cents was paid. Thereupon the city filed a
petition in the Court of Common Pleas of Licking County
praying a mandatory injunction. The company answered
that the ordinance provided no just compensation for the
use of its property and therefore deprived it of its con-
stitutional rights. Voluminous evidence was taken upon
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this issue, and the court found the defense to be unfounded
in fact, and made a decree in favor of the city, but without
prejudice to the right of the company to apply for a modi-
fication ‘‘if at any time it should appear that said rate of
18¢ net does not render an adequate return to said de-
fendant Company.” An appeal was taken to the Court of
Appeals and there heard upon the evidence taken in the
Court of Common Pleas and additional evidence, and
the same decree was entered as in the Court of Common
Pleas. The Supreme Court of Ohio affirmed the decree.
92 Ohio St. 393.

The opinions of the state courts show that they gave
careful consideration to the questions of the value of the
property of plaintiff in error at the time of the inquiry,
the total amount of net profits that could be earned
under the rate fixed, and whether this would be sufficient
to provide a fair return on the value of the property. The
concurring judgments were based upon principles thor-
oughly established by repeated decisions of this court,
Covington &c. Turnpike Co. v. Sandford, 164 U. S. 578,
597, 598; San Diego Land Company v. National City, 174
U. 8. 739, 754; Knoxwille v. Knoxville Water Co., 212 U. S.
1; Willcox v. Consolidated Gas Co., 212 U. 8. 19, 48; Des
Moines Gas Co. v. Des Moines, 238 U. S. 153, 163; and
the finding that there was no confiscation is amply sup-
ported by the evidence. The reservation of the right to
apply thereafter for a modification was in accord with the
action of this court in the Knozxville and Willcox Cases,
2127 00SE D el 56,

A distinetion is sought to be based upon the fact that
two companies are necessarily affected by the rate, a
producing and a distributing company ; it being contended
that the state courts have ignored the cost of production.
It appears that after the granting of the franchise of 1898
plaintiff in error, which theretofore had been both a pro-
ducer and a distributor of gas, sold all of its property to
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the stockholders of the Logan Natural Gas & Fuel Com-
pany, and thereafter confined its activities to distribution,
the Logan Company being in control of production and
transportation; and that in 1904 the Logan Company
entered into a contract with plaintiff in error to furnish
the gas needed to supply the city for a term of years, on
the basis of a percentage of the aggregate readings of the
consumers’ meters, in the proportion of 709, of the gross
receipts for the Logan Company and 309, for plaintiff
in error. At the time the suit was commenced the con-
tract had two or three years to run, while the limiting
ordinance was to continue for five years. There is no con-
tention that plaintiff in error could not operate profitably
under the ordinance of 1911 so long as the contract
remained in force; but it is said that because of changed
conditions including the partial exhaustion of the gas
producing field the contract was no longer profitable to
the Logan Company under the rate permitted by the
ordinance of 1911, the cost of production and transporta-
tion of natural gas alone being at that time, as is asserted,
as much as the entire amount of the net rate of 18 cents
allowed by the ordinance. But plaintiff in error cannot
be heard here to assert the constitutional rights of the
Logan Company (Plymouth Coal Co. v. Pennsylvania, 232
U. S. 531, 544), and the pertinent question is what plain-
tiff in error would probably have to pay for gas during
the life of the ordinance. The contract measured this
so long as it continued in effect. And, although it expired
some time before the closing of the evidence in the Court
of Appeals, as the Supreme Court pointed out, no evidence
was offered to show the rate paid by the Newark Company
to the Logan Company after its expiration. The ordi-
nance specified a period of five years, but by the decree
this was made subject to the provision giving a right to
plaintiff in error to apply for relief if it should appear
that the 18 cent rate did not render an adequate return.
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Plaintiff in error has failed to show that the ordinance
has the effect of depriving it of property without due
process of law within the meaning of the Fourteenth
Amendment, and the judgment under review is

Affirmed.

LOUISVILLE BRIDGE COMPANY ». UNITED
STATES.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES
FOR THE WESTERN DISTRICT OF KENTUCKY.

No. 540. Argued December 8, 11, 1916.—Decided January 8, 1917.

The Acts of July 14, 1862, c. 167, 12 Stat. 569, and February 17, 1865,
c. 38, 13 Stat. 431, under which appellant’s bridge was built across
the Ohio River, were not intended and did not operate to confer an
irrepealable franchise to maintain the bridge as authorized and
originally constructed, nor did they create a vested right demanding
compensation under the Fifth Amendment when changes were
subsequently required by Congress in the interest of navigation.
United States v. Parkersburg Branch R. Co.,- 134 Fed. Rep. 969;
143 Fed. Rep. 224, overruled. Monongahela Navigation Co. v. United
States, 148 U. S. 312, and United States v. Baltimore & Ohio R. R.
Co., 229 U. S. 244, distinguished.

When indefeasible private rights are sought to be derived from regu-
latory provisions made in the exercise of the power to regulate com-
merce, the case is peculiarly one for the application of the universal
rule that grants of special franchises and privileges are to be strictly
construed in favor of the public right, and nothing is to be taken
as granted concerning which any reasonable doubt may be raised.

In construing the acts above cited, the court judicially notices their
coincidence in time with the Civil War, the lack of bridges over the
Ohio at Cincinnati, Louisville, and points west, the natural diffi-
culties of crossing the stream, the urgent need of a bridge to transfer
troops and supplies south, and the fact that financial disturbances
made it difficult to secure capital for large undertakings.
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