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ACTIONS: PAGE
Although State not suable without consent, state officer 
may be enjoined from doing act violative of Federal Con-
stitution. Missouri v. Chicago, B. & Q. R. R. Co........ .......... 533
Even though government of Porto Rico has sovereign attri-
butes and has only consented to be sued in its own courts, 
the solemn appearance in the United States District Court, 
and the taking of other steps by, its Attorney General, held 
to have amounted to a consent to be sued in that court, and 
thereafter government could not deny its jurisdiction.
Richardson v. Fajardo Sugar Co......................... 44 
A suit by or against a corporation chartered by Congress is 
one arising under a law of the United States. Bankers 
Trust Co. v. Texas & Pacific Ry..   .................................. 295
Quaere, whether suit against Mississippi River Commission 
to enjoin construction of levees is not suit against United 
States. Cubbins v. Mississippi River Commission.............  351
Holder of oil and gas lease on lands in Oklahoma may main-
tain suit in equity to restrain claimants under another lease 
from interfering with the property. Lancaster v. Kathleen 
Oil Co.............................................................................................. 551
Suit for damages to business caused by threat to sue under 
patent law, not one of which state court cannot take juris-
diction. American Well Works Co. v. Layne........................ 257
As to when amendment of pleading amounts to setting up 
new cause of action barred by limitations. See Seaboard

• Air Line v. Renn.........................................................................  290
Effect of stipulation in bill of lading for notice of claim for 
misdelivery of shipment, cannot be escaped by form of 
action; and if suit cannot be maintained for damages against 
delivering carrier without such notice, it cannot be main-
tained for conversion. Georgia, F. & A. Ry. v. Blish Milling 
Co.................................................................................................... 190
Quaere, whether suit by railroad against state officers to en-
join enforcement of rate-making statute is not a class suit 
binding upon all. Missouri v. Chicago, B. & Q. R. R. Co.... 533 

(695)
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A supplemental bill is not dependent or ancillary to original 
suit in sense that jurisdiction of it follows jurisdiction of orig-
inal cause. Merriam v. Saalfield............................................. 22
Right of common carrier to require notice of claim before 
action brought; and sufficiency of such notice. See Georgia, 
F. & A. Ry. v. Blish Milling Co................................................ 190
As to right of action under Safety Appliance Act. See Texas
& Pacific Ry. v. Rigsby............................................................... 33

ACTS OF CONGRESS. See Congress; Construction.

ACT TO REGULATE COMMERCE. See Interstate Com-
merce.

ADEQUATE REMEDY AT LAW. See Equity.

ADMIRALTY:
In determining jurisdiction over incompleted structure in 
navigable waters to be used when completed as govern-
mental aid to navigation, its location and purpose control-
ling from time it was begun. The Raithmoor.......................... 166
Jurisdiction exists of libel in rem against vessel for damages 
caused by its colliding with incompleted beacon in course of 
construction in navigable waters and which when completed 
is to be used solely as governmental aid to navigation. Id. 
Jurisdiction over incompleted structure extends to that 
which is mere incident to such construction. Id.
Owner of automobile delivered it to express company in Lon-
don to forward to New York, declaring its value to be far in 
excess of $100; the express company boxed it and delivered 
it to a carrier and accepted a bill of lading with a limitation 
of $100 liability; on arrival at destination a stevedore dis-
charged the cargo and the rope by which the automobile 
was being hoisted broke and the automobile was seriously 
damaged: in a suit in personam in admiralty against the 
express company, to which carrier and stevedore had been 
made parties, held that: the breaking of the rope brings case 
by analogy within the rule of res ipsa loquitur and throws 
responsibility on stevedore unless such breaking can be ex-
plained as resulting from a hidden defect. In case of failure 
to collect from the stevedore carrier is responsible to extent 
of limited amount stated in bill of lading, and in case there 
is still a deficiency, the express company, even though only 
a forwarder, is liable by reason of having without the au-
thority and with knowledge of the value of the article en-
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trusted to it accepted from the carrier a bill of lading limit-
ing its liability. Reid v. American Express Co....................... 544
In Second Circuit practice well established that appeal from 
decree in admiralty to the Circuit Court of Appeals opens 
case for trial de novo. Reid v. American Express Co............ 544

See Maritime Law.

ADMISSIONS. See Evidence.

ADULTERATION. See Pure Food and Drugs Act.

ADULTERY:
Is an offense against the marriage relation and belongs to 
the class of subjects which each State controls in its own 
way. Southern Surety Co. v. Oklahoma..................................  582
Is punishable offense only when common or statute law so 
makes it, and where punishable, is cognizable only in courts 
of State. Id. 
Quaere, whether Congress can deal with crime of adultery 
committed by tribal Indians within State. Id. 
Section 316, Penal Code, does not embrace offense as be-
tween Indians on reservation. United States v. Quiver.. .. 602

ALIENATION OF LAND. See Indians.

ALIENS:
Chinese person detained for deportation held not entitled 
to direct appeal from judgment of District Court dismissing 
petition for habeas corpus. Chin Fong v. Backus........... 1
Status of merchant, as defined by treaty with China of 1880, 
is that acquired in China. Id.

ALLOTMENTS TO INDIANS. See Indians.

AMENDMENT. See Pleading.

APPEAL AND ERROR:
Under § 28, Jud. Code, remanding order of District Court is 
final and conclusive and not subject to review. Pacific Live 
Stock Co. v. Oregon Water Board......................... 440 
Whether District Court has acquired jurisdiction of person 
of defendant may be reviewed on direct appeal. Merriam v.
Saalfield.......................................................................................... 22
In action of equitable nature proper method of review of 
judgment of Supreme Court of Philippine Islands under § 10, 
act of 1902, is by appeal. Montelibano v. La Compania 
Tcibacos..........................................................................................  455



698 INDEX.

APPEAL AND ERROR—Continued. pa ge
Review of a decree affecting division of conjugal property 
made by the Supreme Court of the Philippine Islands is by 
appeal and not writ of error. De la Rama v. De la Rama. . .. 154 
Where highest court of State refuses to review judgment of 
intermediate appellate court, it is to latter court that writ of 
error from this court runs. San Antonio & A. P. Ry. v.
Wagner........................................................................................... 476
Chinese person detained for deportation held not entitled to 
direct appeal from judgment of District Court dismissing 
petition for habeas corpus. Chin Fong v. Backus.......... 1
A statutory provision adding ten per cent, to amount of 
judgment if affirmed on appeal does not deny due process of 
law; nor does due process require State to provide for sus-
pension of judgment pending appeal. Louisville & Nash-
ville R.R. Co. v. Stewart........................................................  261
In Second Circuit practice well established that appeal 
from decree in admiralty to the Circuit Court of Appeals 
opens case for trial de novo. Reid v. American Express Co... 544 
Circuit Court of Appeals is without power to compel party 
who has prosecuted both direct appeal from this court under 
§ 238, Jud. Code, and writ of error from Circuit Court of 
Appeals, to elect which method he will pursue, and, in de-
fault of his withdrawing the direct appeal, to dismiss the 
writ of error. Lamar v. United States.................... 103 
Court will not assume that Congress intended to cut off 
opportunity to revise doubtful questions of law and fact by 
imposing penalty for reasonable delay in payment caused by 
appeal based on sufficient cause. Pacific Mail S. S. Co. v.
Schmidt........................................................................................... 245
Sections 6509 and 6521, Mansfield’s Digest, Laws of 
Arkansas, were not put in force in Indian Territory by 
Act of May 2, 1890; but qucere as to § 6523. Gidney v.
Chappel.......................................................................................... 99

See Jurisdiction.

APPEARANCE:
Affidavit of one party, showing on its face that it was to be 
used only as evidence for defendants, held not to be con-
strued as appearance by affiant. Merriam v. Saalfield........... 22
Even though government of Porto Rico has sovereign attri-
butes and has only consented to be sued in its own courts, 
the solemn appearance in the United States District Court, 
and the taking of other steps by, its Attorney General, held
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to have amounted to a consent to be sued in that court, and 
thereafter government could not deny its jurisdiction.
Richardson v. Fajardo Sugar Co......................... 44

APPLIANCES. See Employers’ Liability Act; Safety Ap- 
liance Act.

APPORTIONMENT OF REPRESENTATION:
Nothing in Act of Congress of 1911, apportioning represen-
tation among States, prevents people of State from reserving 
right of approval or disapproval by referendum of a state act 
redistricting State for purpose of congressional elections. 
Davis v. Ohio................................................................................. 565

ASSESSMENTS. See Condemnation of Land; Taxes and 
Taxation.

ASSUMPTION OF RISK. See Employers’ Liability Act.

BAIL BONDS. See Criminal Law.

BANKRUPTCY:
A transfer made by a bankrupt to his wife of certain valuable 
certificates of stock held to have been made before insol-
vency. Stowe v. Harvey............................................................. 199
That bankrupt broker did not have sufficient shares of 
stock of corporation on hand at time of his bankruptcy to 
satisfy demands of all his customers entitled thereto, held 
not to prevent such customers from obtaining any of such 
shares and require that all of such shares should go into 
general estate. Duel v. Hollins........................ 523 
Delivery by broker of stock purchased on margin, after • 
payment of amount due, may be made during insolvency 
without creating preference. Id.
Under § 64a, holders of tax-certificates who have paid taxes 
and assessments on property of bankrupt at tax sales which 
have been declared invalid, are entitled to reimbursement 
out of general fund of bankrupt’s estate, with legal interest, 
but not with larger interest and penalties imposed by 
statute in redemptions. Dayton v. Pueblo County........ 588 
Where agreement by way of compromise was made more 
than four months before petition filed, whereby payment 
was to be made from fund of which bankrupt entitled to 
residue, of all lienable claims, including claim of one who 
had waived right to file liens, but had subsequently filed 
claiming right so to do owing to failure of bankrupt to fulfil
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contract; held, that payments made to such party within 
the four-month period were not recoverable by the trustee as 
preferential. Johnson v. Root Mfg. Co.................................... 160

BANKS AND BANKING:
Where a bank holding a draft for collection, with instruc-
tions to deliver documents attached only on payment, per-
mitted drawee to take possession of goods covered by the 
documents on his agreeing to deposit the proceeds thereof as 
sold, such action on the part of the collecting bank con-
stituted a payment in law of the draft if the value of the 
goods was not less than the amount of the draft. Russo- 
Chinese Bank v. National Bank of Commerce....... J....... 403 
Such action of the collecting bank amounted to a misappro-
priation of the property and liability to account for its 
value immediately arose. Id.
Collecting bank became invested with ownership of goods 
and could not be excused from obligation to account by de-
claring that goods had disappeared without its knowledge; 
the relation of principal and agent existed and, as agent, 
collecting bank was obligated to act in good faith to protect 
rights of owner of draft. Id.
Even if bank, sending draft for collection, suffers no loss on 
account of guaranty from original owner, it may, in view of 
its relation to commercial paper, demand, as principal, an 
accounting from its correspondent, and resist an action to 
recover back money received upon the draft. Id.

BEACONS. See Admiralty.

BENEFITS. See Condemnation of Land; Taxes and Taxa-
tion.

BILL OF LADING:
Bill is contract; and, if interstate, to be construed in light of 
provisions of Carmack Amendment. Northern Pacific Ry.
Co. v. Wall. ..................   87
Provision in interstate bill is to be construed the same as to 
connecting or terminal carrier as to initial carrier. Georgia, 
F. & A. Ry. v. Blish Milling Co................................................ 190
Where provision in bill applicable and valid effect must be 
given thereto. Id.
Interpretation and effect may present Federal question, 
even though no affirmative proof that carrier has filed 
tariff schedules. Cincinnati, N. O. & T. Ry. v. Rankin. 319
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Parties to contract made pursuant to Commerce Act cannot 
waive its terms. Georgia, F. & A. Ry. v. Blish Milling Co... 190 
One of objects of Carmack Amendment was uniformity of 
responsibility under interstate bills of lading. Atchison, T.
& 8. F. Ry. v, Harold................................................................. 371
Under Carmack Amendment duty to issue and responsi-
bilities thereunder is action of Congress, excluding state 
action thereon. Id.
Bill issued by initial carrier upon interstate shipment gov-
erns entire transportation and fixes obligations of all partici-
pating carriers to extent that its terms are applicable and 
valid. Georgia, F. & A. Ry. v. Blish Milling Co. <.............. 190
Recitals in bill, signed by both carrier and shipper, that law-
ful alternate rates based on valuations were offered, consti-
tute admissions by shipper and prima facie evidence of 
choice, and cast on shipper burden of proof to contradict.
Cincinnati, N. 0. & T. Ry. v. Rankin....................................  319
Application by state court to interstate shipment of local 
rule investing innocent holder with rights not available to 
shipper is reversible error. A., T. & 8. F. Ry. v. Harold 371 
Quaere, whether attributing to interstate bill characteristics 
in conflict with general commercial rule would not consti-
tute direct burden on interstate commerce. Id.
Where bill of interstate shipment requires notice of claim 
for misdelivery before action can be brought against initial 
carrier, such notice must be given to terminal carrier mak-
ing misdelivery. Georgia, F. & A. Ry. v. Blish Milling Co. 190 
A stipulation in bill of interstate shipment that shipper 
must, as condition precedent to right of recovery for in-
jury to shipment while in transit, give notice thereof in writ-
ing to some officer or station agent of the initial carrier, is 
satisfied by notice to station agent of connecting or de-
livering carrier. Northern Pacific Ry. Co. v. Wall........ 87 
Stipulation in bill requiring notice of claim before action 
brought held satisfied by telegram from shipper to terminal 
carrier. Georgia, F. & A. Ry. v. Blish Milling Co......... 190

BROKERS:
Brokers and their customers stand in the relation of pledgee 
and pledgor. Duel v. Hollins................................................... 523
In dealings between brokers and customers stock certificates 
issued by same corporation are to be treated as indistinguish-
able tokens of actual values, Id.
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As between themselves, after paying amount due broker 

' on marginal transaction, customer may demand from broker 
delivery of stock, purchased for his account, and such de-
livery made during insolvency is not preference. Id.
Where bankrupt broker did not have sufficient shares of 
stock of corporation on hand at time of bankruptcy to 
satisfy demands of all customers entitled thereto, held that 
such customers were entitled to such shares on demanding 
same, participating pro rata in division of shares actually on 
hand. Id.

BURDEN OF PROOF. See Evidence.

CALIFORNIA:
Title to stock may be transferred by delivery of certificates 
and the corporate books are not open for public information.
Stowe v. Harvey............................................................................. 199

CARMACK AMENDMENT:
Liability of initial and connecting carriers under. See
Georgia, F. & A. Ry. v. Blish Milling Co...............................  190

CARRIERS. See Bill of Lading; Common Carriers; Em-
ployers’ Liability Act; Interstate Commerce; Rail-
roads; Safety Appliance Act.

CASES OVERRULED, ETC.:
Matter of Heff, 197 U. S. 488, overruled. United States v.
Nice............................................................................................... 591
For cases approved, distinguished, explained and followed, 
see Table of Cases in front of volume.

CERTIFICATES OF STOCK. See Brokers.

CERTIORARI:
Where granted to review question of law, assumption that 
lower courts right where they agreed upon construction of 
facts. Pacific Mail S. S. Co. n . Schmidt................................ 245
Petitions for writ of certiorari to state courts or other proper 
proceeding under the Act of Congress of December 23,1914, 
denied. Stowe n . Taylor............... i.............. 658

Callaghan v. Massachusetts......................................  667
Baltimore v. United Railways....................................  671

(These were the first proceedings under the Act of 1914.) 
Amendment of Rule 37, relative to presentation of petitions 
for. See p. 635.
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CHARGE TO JURY. See Instructions to Jury. page

CHINESE:
Status of merchant, as defined by treaty with China of 1880, 
is that acquired in China. Chin Fong v. Backus................... 1
Person detained for deportation held not entitled to direct 
appeal from judgment of District Court dismissing petition 
for habeas corpus. Id.

CITIZENSHIP:
While a corporation incorporated under an Act of Congress 
is a citizen of the United States, it is not within the declara-
tion of the Fourteenth Amendment that citizens of the 
United States are citizens of the State in which they reside.
Bankers Trust Co. v. Texas & Pacific Ry................. 295 
A corporation incorporated under Act of Congress, whose 
activities are intended to be and are carried on in different 
States, is not a citizen of a State within meaning of jurisdic-
tional statute. Id.
Congress has not clothed railroad corporations organized 
under acts of Congress with state citizenship for jurisdic-
tional purposes. Id.

CLAIMS AGAINST UNITED STATES:
Contract with Government for construction of filtration 
plant construed and held to include roadway shown on 
annexed plans, and that contractor entitled to compensa-
tion for work done thereon. White v. United States...... i-. 149

CLASSIFICATION. See Constitutional Law.

CODES:
For sections of Criminal and Judicial Codes construed, etc.
See Congress.

COMMERCE. See Constitutional Law; Interstate Com-
merce.

COMMERCIAL LAW. See Banks and Banking.

COMMISSIONERS:
Illegal arrest by state or municipal authorities does not 
affect jurisdiction of United States extradition commis-
sioner. Kelly v. Griffin............................................................... 6

COMMON CARRIERS:
In determining status of corporation important thing is 
what it actually does and not what its charter says it may 
do. Terminal Taxicab Co. v. District of Columbia........ .  252



704 INDEX.

COMMON CARRIERS—Continued. page
Corporation authorized by its charter to carry passengers 
and goods, but not to exercise any powers of a public service 
corporation, and which does such business, including carry-
ing of passengers to and from railroad terminals and hotels 
under contracts therewith, and also does a garage business 
with individuals, held a common carrier within meaning of 
District of Columbia Public Utility Act of 1913, and sub-
ject to jurisdiction of Commission as to terminal and hotel 
business, but not as to garage business; and under the Act 
is bound to furnish information properly required by Com-
mission in regard to former, but not as to latter business. 
Id.
It will not be presumed that interstate carrier is conducting 
its affairs in violation of law. Cincinnati, N. 0. & T. Ry. v.
Rankin.................................... ................................................. 319
Where carrier by rail offers rates for interstate shipments 
fairly based upon valuation, it may limit its liability by 
special contract. Id.
Recitals in bill of lading, signed by both carrier and shipper, 
that lawful alternate rates based on valuations were offered, 
constitute admissions by shipper and prima facie evidence 
of choice, and cast on shipper burden of proof to contradict. 
Id.
Provision in interstate bill of lading is to be construed the 
same as to connecting or terminal carrier as to initial carrier.
Georgia, F. & A. Ry. v. Blish Milling Co.................................... 190
Where bill of lading of interstate shipment requires notice of 
claim for misdelivery before action can be brought against 
initial carrier, such notice must be given to terminal carrier 
making misdelivery. Id.
Bill of lading issued by initial carrier upon interstate ship-
ment governs entire transportation and fixes obligations of 
all participating carriers to extent that its terms are appli-
cable and valid. Id.
Effect of stipulation in bill of lading for notice of claim for 
misdelivery of shipment, cannot be escaped by form of ac-
tion; and if suit cannot be maintained for damages against 
delivering carrier without such notice, it cannot be main-
tained for conversion. Id.
Stipulation in bill of lading requiring notice of claim before 
action brought held satisfied by telegram from shipper to 
terminal carrier. Id.
Application by state court to interstate shipment of local
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rule investing innocent holder of bill of lading with rights not 
available to shipper is reversible error. Atchison, T. & S. F.
Ry. Co. v. Harold........................................................................  371
Requirement of written notice of misdeliveries of mer-
chandise and claims, even with respect to carrier’s own 
operations, is justified. Georgia, F. & A. Ry. v. Blish Milling 
Co.................................................................................................... 190
Right of employee of interstate carrier by rail to recover for 
injury depends upon acts of Congress, to which all state 
legislation affecting subject-matter yields. Spokane & I. E.
R. R. Co. v. Campbell........... i................... .. 497 
Carmack Amendment casts upon initial carrier responsibil-
ity with respect to entire transportation, including delivery.
Georgia, F. & A. Ry. v. Blish Milling Co................. 190 
See Bill of Lading; Employers' Liability Act; Inter-
state Commerce; Railroads; Safety Appliance Act.

CONCURRENT JURISDICTION. See Jurisdiction.

CONDEMNATION OF LAND:
Seventh Amendment has no application to an assessment or 
condemnation proceeding in a state court. St. Louis & K.
C. Land Co. v. Kansas City........................................................ 419
Nothing in Constitution prevents inclusion in supplemental 
condemnation proceedings properties omitted from original 
proceeding. Id. ’
Owner of property which may be assessed for benefits to pay 
for property condemned, is not entitled under due process 
provision of Fourteenth Amendment to be made party to 
condemnation proceedings or be heard as to amount of 
awards; provision requires only those whose property is to be 
taken to have prior notice. Id.

CONFLICT OF LAWS:
Under Carmack Amendment, duty to issue bills of lading 
and the responsibilities thereunder is action of Congress and 
necessarily excludes state action in regard thereto. Atchi-
son, T. & S. F. Ry. Co. v. Harold............................................. 371
Right of employee of interstate carrier by rail to recover for 
injury depends upon acts of Congress, to which all state 
legislation affecting subject-matter yields. Spokane & I. E.
R. R. Co. v. Campbell................................................................. 497
When Congress enters field of regulation within its para-
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mount authority, state regulation of that subject-matter is 
excluded. Texas & Pacific Ry. v. Rigsby............................... 33

CONFORMITY ACT:
Quœre, whether under Act trial court is required, in action 
under Employers’ Liability Act, to adhere to state practice 
governing effect of general verdict and special findings.
Spokane & I. E. R. R. Co. v. Campbell.................. 497

CONGRESS:
Acts construed and applied:
Apportionment Act. Ohio v. Davis......................................  565
Bankruptcy Act. Dayton v. Pueblo County.......................... 588
Carmack Amendment. Northern Pacific Ry. v. Wall.. .. 87

Atchison, T. & S. F. Ry. v. Harold ................. 371
Georgia, F. & A. Ry. Co. N.Blish Milling Co.................... 190

Certiorari. Stowe v. Taylor............................................  658
Chinese Exclusion. Chin Fong v. Backus............................... 1
Conformity Act. Spokane & I. E. R. Co. v. Campbell........ 497
Criminal Code, § 32. Lamar v. United States........................ 103

§ 215. United States v. New South Farm Co.. 64
§ 316. United States v. Quiver...................... 602

Criminal Laws. Lamar v. United States................................ 103
District of Columbia. Terminal Taxicab Co. v. District of
Columbia.... 252 
Employers’ Liability Act. Baugham v. New York, P. & N.
R.R............................. :.......................... 237

Chesapeake & Ohio Ry. v. Carnahan............................  241
Chesapeake & Ohio Ry. v. De Atley................................ 310
Chesapeake & Ohio Ry. v. Gainey.............................. 494
Chesapeake & Ohio Ry. n . Kelly....................................  485
Chesapeake & Ohio Ry. n . Proffitt462
Chicago, B. & Q. Ry. v. Harrington................................ 177
Chicago & N. W. Ry. v. Bower. 470
Jacobs v. Southern Ry. Co......................................   229
Kansas City So. Ry. v. Jones..........................................  181
Louisville & Nashville Ry. v. Stewart.............................. 261
Minneapolis & St.L. R. R. v.Bombolis .......... t.. 211
Osborne v. Gray..................................................................... 16
St. Louis & S. F. R. R. v. Brown......................................  223
San Antonio & A. P. R. R. v. Wagner...............................476
Seaboard Air Line v. Renn................................................. 290
Southern Ry. v. Gray........................................  333
Spokane & I. E. R. R. v. Campbell...................•........... 497
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Extradition. Bingham v. Bradley ...................... 511 
Hepburn Act. Menasha Paper Co. v. Chicago & N. W. Ry.
Co............................................ 55
Indians. Lane v. Mickadiet ........................... 201

Levindale Lead Co. v. Coleman................... 432
United States v. Hemmer........................................    379
United States v. Nice .......................... 591

Indian Territory. Gidney v. Chappel.................... 99
Interstate Commerce. A., T. & S. F. Ry. Co. v. Harold.. 371

Cincinnati, N. 0. & T. P. Ry. v. Rankin...................... 319
Georgia, F. & A. Ry. v. Blish Milling Co............ 190
Menasha Paper Co. v. Chicago & N. W. Ry.......... 55
Northern Pacific Ry. Co. v. Wall................................ 87
Rosenberger v. Pacific Express Co...................................... 48

Judicial Code, §§ 9, 10, 11. Abbott v. Brown.........................  606
§ 24. Bankers Trust Co. v. Texas & Pacific Ry.........  295
§ 28. Pacific Live Stock Co. v. Lewis............................. 440
§ 42. United States v. Lombardo................... 73
§ 76. Abbott v. Brown..................................................... 606
§ 237. Atchison, T. & S. F. Ry. v. Harold ........... 371

Knights of Pythias n . Mims ................. 574
§ 238. Chin Fong n . Backus............................................. 1

Lamar v. United States....................... 103
Merriam v. Sadi field......................... 22

§ 239. Rosenberger n . Pacific Express Co............. 48
Judiciary Acts. Bankers Trust Co. v. Texas & Pacific Ry.............. 295

Lamar v. United States........................................... 103
Montelibano v. La Compania Tdbacos..................  455
Stowe v. Taylor............................. 658

Knights of Pythias. Knights of Pythias v. Mims......... 574 
Oklahoma Enabling Act. Southern Surety Co. v. Oklahoma. 582 
Opium Registration Act. United States v. J in Fuey Moy.. 394 
Maritime Law. Pacific Mail S. S. Co. v. Schmidt................ 245
Penal Code. See Criminal Code.
Pure Food and Drugs Act. United States v. Coca Cola Co.. 265
Safety Appliance Act. St. Louis & S. F. R. R. Co. v. Brown 223

San Antonio & A. P. Ry. v. Wagner..........,.......... 476
Spokane & I. E. R. Co. v. Campbell................................... 497
Spokane & I. E. R. Co. v. United States..........................  344
Texas & Pacific Ry. v. Rigsby...................... 33

Texas & Pacific Railway Act. Bankers Trust Co. v. Texas 
& Pacific Ry. Co.......................................................... 295

White Slave Traffic Act. United States v. Lombardo...... 73
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Wilson Act. Rosenberger v. Pacific Express Co..................... 48
Powers of: May exercise control over public lands to which 
claims have attached under existing statutes. United 
States v. Hemmer.........................................................................  379
Had power to create Mississippi River Commission and 
through it to build levees to improve navigation, and Gov-
ernment is not responsible to riparian owners for deflection 
of water by reason thereof. Cubbins v. Mississippi River
Commission................................................................................... 351
Interstate commerce which is subject to its control em-
braces the widest freedom, including the right to make all 
contracts having proper relation to subject. Rosenberger v.
Pacific Express Co........................................................................ 48
Under Carmack Amendment, duty to issue bills of lading 
and the responsibilities thereunder is action of Congress and 
necessarily excludes state action in regard thereto. Atchi-
son, T. & S. F. Ry. Co. v. Harold................................................ 371
May require installation of safety appliances on cars used 
on highways of interstate commerce, irrespective of the use 
made of any particular car at any particular time. Texas &
Pacific Ry. v. Rigsby................................................................. 33
Right of private action by employee injured while engaged 
in duties unconnected with interstate commerce, but in-
jured by defect in a safety appliance required by act of Con-
gress, is within constitutional authority of. Id.
Attempt to make possession of article produced in any of the 
States a crime would raise gravest question of power.
United States v. Jin Fuey Moy . 394
Quaere, whether Congress can deal with crime of adultery 
committed by tribal Indians within State. Southern Surety
Co. v. Oklahoma........................................................................... 582
Has power to regulate or prohibit traffic in intoxicating 
liquor with tribal Indians within State, whether upon or off 
reservation. United States v. Nice...................... 591 
Tribal relations of Indians may be dissolved and guardian-
ship ended at such time and in such manner as Congress 
shall determine. Id.
During trust period created by Indian allotment acts of 
1887 and 1889, Congress has power to regulate or prohibit 
sale of intoxicating liquor to allottees; and so held as to act 
of 1897. Id.
Whether guarantee of republican form of government has 
been disregarded by action of people of State in amending



INDEX. 709

CON GRE S S—Continued. PAGE

its constitution presents no justiciable controversy, but in-
volves exercise by Congress of authority vested in it by Con-
stitution. Davis v. Ohio............................................................. 565
Has power to invest subordinate Federal courts with origi-
nal jurisdiction of suits at law or in equity arising under 
Constitution, laws or treaties of United States. Bankers 
Trust Co. v. Texas & Pacific Ry............................................... 295
When Congress enters field of regulation within its para-
mount authority, state regulation of that subject-matter is 
excluded. Texas & Pacific Ry. v. Rigsby................ 33 
Intent of: Only definite words will warrant conclusion that 
Congress intended to strain its powers to make great pro-
portion of citizens prima facie criminals by mere possession 
of article. United States v. Jin Fuey Moy.............................. 394
Court will not assume that Congress intended to cut off op-
portunity to revise doubtful questions of law and fact by 
imposing penalty for reasonable delay in payment caused 
by appeal based on sufficient cause. Pacific Mail S. S. Co.
v. Schmidt.....................................................................................  245
Presumption that if Congress has purpose to take class of 
suits out of usual jurisdictional restrictions relating thereto, 
it will make its purpose plain. Bankers Trust Co. v. Texas & 
Pacific Ry...................................................................................... 295
Nothing in Act of 1911, apportioning representation among 
States, prevents people of State from reserving right of ap-
proval or disapproval by referendum of a state act redistrict-
ing State for purpose of congressional elections. Davis v. Ohio 565 
Principal subject of responsibility in regard to matter 
within its exclusive control embraced by an Act necessarily 
carries with it the incidents thereto. Atchison, T. & S. F.
Ry. Co. v. Harold....................................................................... 371

CONGRESSIONAL ELECTIONS. See States.

CONGRESSMEN. See Members of Congress.

CONSTITUTIONAL LAW:
I. Generally.

First ten Amendments are not concerned with state action 
and deal only with Federal action. Minneapolis & St. Louis 
R. R. v.Bombolis..............................   211
Nothing in Constitution prevents inclusion in supplemental 
condemnation proceedings properties omitted from original 
proceeding. St. Louis & K. C. Land Co. v. Kansas City.... 419
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II. Congress, Powers and Duties of. See Congress.
III. States.

Section 1770f, Wisconsin Statutes, providing for revoca-
tion of license of foreign corporation in case it removes, or 
makes application to remove, any action commenced against 
it by citizen of State into Federal court, is unconstitutional 
as beyond power of State. Wisconsin v. Philadelphia & 
Reading Coal Co........................................................................... 329

See States.
IV. Commerce Clause.

Commerce which is subject to the control of Congress em-
braces the widest freedom, including the right to make all 
contracts having proper relation to subject. Rosenberger v.
Pacific Express Co........................................................................ 48
Texas statute of 1907, imposing special license taxes on ex-
press companies maintaining offices for C. O. D. shipments 
of intoxicating liquors, is an unconstitutional burden on and 
interference with interstate commerce, and does not justify 
an express company accepting such a shipment in refusing to 
deliver the same. Id.
Attempt by State to prohibit interstate shipments C. 0. D. 
or prevent fulfillment of such contracts, is repugnant to the 
Constitution. Id.

See Interstate Commerce.
V. Seventh Amendment.

Exacts trial by jury according to course of common law, 
that is, by unanimous verdict. Minneapolis & St. Louis R.
R. v. Bombolis................................................................................. 211
Applies only to proceedings in Federal courts, and does not 
in any manner govern or regulate trials by jury in state 
courts, even in action brought under Federal act. Minneap-
olis & St. Louis R. R. n . Bombolis............................................. 211

St. Louis & S. F. R. R. v. Brown......................................  223
Chesapeake & Ohio Ry. v. Carnahan.................................  241
Louisville & Nashville R. R. v. Stewart.......................... 261
Chesapeake & Ohio Ry. v. Kelly......................................  485
Chesapeake & Ohio Ry. v. Gainey..................................... 494

Verdict in state court in action under Employers’ Liability 
Act, which is not unanimous, but which is legal under laws 
of State, is not illegal under Amendment. Minneapolis & 
St. Louis R. R. v. Bombolis....................................................... 211

St. Louis & S. F. R. R. v. Brown....................................... 223
Chesapeake & Ohio Ry. v. Carnahan................................  241
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Louisville & Nashville R. R. v. Stewart.............. 261 

State court in enforcing right created by Federal statute 
does not derive its authority as a court from the United 
States, but from the State, and the Amendment does 
not apply to it. Minneapolis & St. Louis R. R. v. Bom- 
bolis............................................  211
Has no application to an assessment or condemnation pro-
ceeding in a state court. St. Louis & K. C. Land Co. v. Kan-
sas City.......................................................................................... 419

VI. Fourteenth Amendment.
1. Generally: State act creating rebuttable presumption 
having no foundation except on intent to destroy, held un-
constitutional under Amendment. McFarland v. American 
Sugar Co......................................................................................... 79
2. Due process of law: Does not forbid a hearing upon a 
transcript of evidence formerly heard in court, and where the 
parties assented to the course pursued. De la Rama v. De
la Rama t........................ 154
All requirements of provision complied with if person con-
demned has had sufficient notice and adequate opportunity 
to defend. Holmes v. Conway..................................... 624
Does not control mere forms of procedure in state courts 
or regulate practice therein. Id.
State may riot, by mandamus, compel railroad to comply 
with rates fixed by state law unless opportunity afforded to 
test question of confiscation. Missouri v. Chicago, B. Q.
R. R. Co......................................................................................... 533

•In exerting public rate-making power State cannot, with-
out violating Constitution, make rates so low as to be con-
fiscatory. Missouri v. Chicago, B. & Q. R. R. Co............... 533
A State may require all claimants to the same water to sub-
mit their claims to an administrative board and to pay a rea-
sonable fee for the expenses of such board in determining 
the relative rights of the various claimants; and an opportu-
nity to be heard is not denied by accepting ex parte sworn 
statements if all testimony is to be subsequently reviewed 
by the court in a proceeding wherein testimony may be 
taken, nor is it a denial of due process of law to make the 
preliminary order of such a board effective pending final 
determination by the court, with suitable bonds. Pacific 
Live Stock Co. v. Oregon Water Board....................................... 440
Property owner entitled to be heard as to amount of his 
assessment for benefits, but not entitled to be heard as to
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assessments of all other property owners. St. Louis & K. C.
Land Co. v. Konsas City............................................................. 419
The question under Amendment is one of state power and 
not of state policy; of what State must accord, not what it 
may grant or withhold in its discretion. Id.
Owner of property which may be assessed for benefits to 
pay for property condemned, is not entitled to be made 
party to condemnation proceedings or be heard as to amount 
of awards; provision requires only those whose property is 
to be taken to have prior notice. Id.
Law imposing license fee to operate employment agencies 
and prohibiting agents from sending applicants to employer 
who has not applied for labor, is not unconstitutional as dep-
rivation of property without due process of law. Brazee v. 
Michigan.......................................................................................  340
Does not require State to provide for suspension of judg-
ment pending appeal, nor prevent it making it costly in case 
judgment upheld; nor is due process denied by adding ten 
per cent, on amount of judgment affirmed. Louisville & 
Nashville R. R. Co. v. Stewart........ . .. 261
An attorney having obtained certain funds from clerk of 
court, the court in a summary proceeding directed him, 
after full hearing, to restore the same, which order was af-
firmed on appeal, a contention, on rehearing, that he had 
been denied due process of law, held untenable. Holmes v.
Conway¡i .i............................. 624 
Act No. 10 of Extra Session, 1915, Louisiana Assembly, re-
lating to business of sugar refining, held unconstitutional • 
under provision. McFarland v. American Sugar Co.............. 79
Statutes of Oregon, establishing proceedings for ascertain-
ment and adjudication of relative rights of claimants to 
same water, do not deny. Pacific Live Stock Co. v. Oregon 
Water Board................................................................................. 440
3. Equal protection of the law: Scheme of distribution of 
taxes and assessments which is palpably arbitrary and con-
stitutes plain abuse may be condemned: mere fact that there 
may be inequalities is not enough to invalidate action of 
State. St. Louis & K. C. Land Co. v. Kansas City.............. 419
Differences due to voluntary action and diverse individual 
choice may arise under equal laws, and not amount to denial 
of equal protection. St. Louis & K. C. Land Co. v. Kansas
City............................................................................ : 419
Law imposing license fee to operate employment agencies
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and prohibiting agents from sending applicants to employer 
who has not applied for labor, is not unconstitutional as 
denying equal protection. Brazee v. Michigan...................... 340
Omission from a general order of a public utilities commis-
sion of concerns doing a small volume of business held not 
to amount to such a preference as to deny those affected by 
order equal protection. Terminal Taxicab Co. v. District 
of Columbia.................................................................................... 252
Act No. 10 of Extra Session, 1915, Louisiana Assembly, re-
lating to business of sugar refining, held unconstitutional 
under provision. McFarland v. American Sugar Co........ 79

CONSTRUCTION:
General Principles: Every question of construction is 
unique, and an argument that might prevail in one case may 
be inadequate in another. United States v. Jin Fuey Moy. 394 
Statute must be so construed, if fairly possible, as to avoid 
not only conclusion of unconstitutionality, but also grave 
doubts thereof. Id.
Exceptions from general policy which the law embodies are 
to be strictly construed and so interpreted as not to destroy 
remedial purpose intended. Spokane & I. E. R. R. Co. v.
United States.................................................................................  344
General words in statute must be read in light of statute 
as a whole and with due regard to situation in which they are 
to be applied. United States v. Nice.................... 591 
Statute must fall as whole if it falls in sections without which 
there is no reason to suppose it would have been passed.
McFarland v. American Sugar Co.............................................. 79
Validity of severable provisions of statute, not raised by 
charge against one violating it, nor considered by court be-
low, not considered by this court. Brazee v. Michigan.. .. 340 
Legislative declaration of intent of previous Act is not abso-
lutely controlling. Levindale Lead Co. v. Coleman................ 432
Where decision of state court is necessary result of construc-
tion of state statute, this court accepts it as correct. Pa-
cific Live Stock Co. v. Oregon Water Board................ 440 
Where a criminal statute does not define a word used therein, 
its etymology must be considered and its ordinary meaning 
applied. United States v. Lombardo73 
Proper and reasonable construction of criminal statute 
must not be refused for fear of delay in prosecution of of-
fenders. Id.
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While penal provision not be enlarged by interpretation, it 
must not be so narrowed as to fail to give full effect to its 
plain terms, as made manifest by its text and context. La-
mar v. United States..................................................................... 103
Published rules relating to tariffs of interstate carriers must 
have a reasonable construction. Menasha Paper Co. v.
Chicago & N. W. Ry. Co............................................................. 55
Of Federal Statutes: Where no repealing words in later 
act, former act relating to same or similar subject is repealed 
only by implication, which is not favored. United States 
v. Hemmer..................................................................................... 379
When Congress contemplates production of an article 
within United States, court must construe act on hypothesis 
that such production takes place. United States v. Jin 
Fuey Moy........................................... 394 
In construing statute which calls itself a registration or tax-
ing act, does not purport to be in execution of a treaty, and 
contains a provision not required by any treaty, grave doubt 
arises whether such statute is entitled to supremacy claimed 
for treaties. Id.
In view of grave doubt as to constitutionality of Opium 
Registration Act of 1914 otherwise than as a revenue meas-
ure, this court construes it as such. Id.
Only definite words will warrant conclusion that Congress 
intended to strain its powers to make great proportion of 
citizens prima facie criminals by mere possession of article. 
Id.
Statute should be construed in light of obvious policy, and 
it would require clear language to show intent to impose re-
striction against alienation on allotted lands of non-Indians 
even if inherited from Indians. Levindale Lead Co. n . Cole-
man................................................................................................. 432
Employers’ Liability and Safety Appliance acts are in pari 
materia, and where former refers to any defect or insuffi-
ciency, due to employer’s negligence, in its appliances, it is 
legislative intent to treat violation of latter act as negligence 
per se. San Antonio & A. P. Ry. v. Wagner.......................... 476
Legislation affecting Indians is to be construed in their in-
terest and a purpose to make a radical departure is not 
lightly to be inferred. United States v. Nice........................ 591
Of State Constitutions and Statutes: Provisions in 
state statute held severable and, if unconstitutional, elim- 
inable without destroying statute. Brazee v. Michigan.... 340
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Of Contracts: In construing contract court must first re-
sort to all its words as associated, as well as conditions to 
which addressed and intended to provide for: one word can-
not be made dominant. Merrill-Ruckgaber Co. v. United 
States................................. ..........................  387
Contract with Government for construction of filtration 
plant construed and held to include roadway shown on an-
nexed plans, and that contractor entitled to compensation 
for work done thereon. White v. United States.................... 149
Question of proper construction of bill of lading of interstate 
shipment is a Federal one. Georgia, F. & A. Ry. v. Blish
Milling Co.................................................................. 190
Where provision in bill of lading applicable and valid ef-
fect must be given thereto. Id.
Whether, in construing an interstate bill of lading issued 
under the Carmack Amendment, due effect is given to the 
latter, is a Federal question. Nor. Pac. Ry. Co. v. Wall. 87

See Contracts; Pure Food and Drugs Act.

CONTRACTS:
In construing contract court must first resort to all its 
words as associated, as well as conditions to which addressed 
and intended to provide for: one word cannot be made domi-
nant. Merrill-Ruckgaber Co. v. United States............. 387 
As to freedom of contracts having relation to interstate 
commerce, and right of States to burden. See Rosenberger 
v. Pacific Express Co.................................. 48 
Laws in force at time and place of making contract and 
which affect its validity, performance and enforcement, 
enter into and form part of it, as if expressly referred to or 
incorporated therein. Northern Pacific Ry. Co. v. Wall. ... 87 
Bill of lading is contract; and, if interstate, to be construed 
in light of provisions of Carmack Amendment. Id.
Parties to contract of an interstate shipment by rail made 
pursuant to Commerce Act cannot waive its terms; nor can 
carrier by conduct give shipper right to ignore such terms 
and hold carrier to different responsibility than that fixed 
by the agreement made under published tariffs and regula-
tions. Georgia, F. & A. Ry. v. Blish Milling Co.................... 190
A provision in a government contract for liquidation of dam-
ages held to contain no element of deception or exorbitance 
and to be controlling on contractor. Maryland Dredging
Co. v. United States...................................................................... 184
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Where a government contract provided that unless ex-
traordinary and unforeseen conditions should supervene 
the time allowed was sufficient, such conditions must come 
into being after the commencement of the work, and not 
merely be thereafter discovered to have existed and still to 
exist. Id.
In construing government contract, held, that extent of 
promise for extension of time was confined to what engineer 
in charge would grant with sanction of chief engineer, and 
that latter was not, in absence of fraud, bound to give such 
sanction. Id.
A provision in a government contract that the time was 
sufficient unless extraordinary conditions should intervene, 
held not to amount to a promise for extension if such con-
ditions do supervene. Id.
Contract with Government for construction of filtration 
plant construed and held to include roadway shown on an-
nexed plans, and that contractor entitled to compensation 
for work done thereon. White v. United States.................... 149
Where, under contract with Government, decision of super-
vising architect made final upon any dispute regarding inter-
pretation of specifications, decision of Secretary of Treasury 
sustaining decision of architect held final. Merrill-Ruckga- 
ber Co. v. United States............................................................... 387
Contractor held bound to underpin walls of both of two 
buildings, notwithstanding specification referred to building 
and wall of one of buildings was only light or curtain wall.
Id.

CONTRIBUTORY NEGLIGENCE. See Employers’ Lia-
bility Act.

CONVERSION:
An express company accepting a C. 0. D. shipment of in-
toxicating liquor is not justified in refusing to deliver the 
same because of an unconstitutional state statute imposing 
special licenses on such companies maintaining offices for 
such shipments; and held, that such refusal amounted to 
conversion of the goods. Rosenberger n . Pacific Express Co. 48

CORPORATIONS:
In determining status of corporation important thing is what 
it actually does and not what its charter says it may do. 
Terminal Taxicab Co. v. District of Columbia............................ 252
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Corporation chartered by Congress is not only creature of 
that law, but all its rights are dependent thereon, and suit 
by or against such corporation is one arising under laws of 
United States. Bankers Trust Co. v. Texas & Pacific Ry. . 295 
Such corporation whose activities are intended to be and are 
carried on in different States, is not a citizen of a State within 
meaning of jurisdictional statute. Id.
While such corporation is a citizen of the United States, it 
is not within the declaration of the Fourteenth Amendment 
that citizens of the United States are citizens of the State 
in which they reside. Id.
Congress has not clothed railroad corporations organized 
under acts of Congress with state citizenship for jurisdic-
tional purposes. Id.
State may not prevent foreign commercial corporations 
doing local business from exercising constitutional right to 
remove suits into Federal courts. Wisconsin v. Philadel-
phia & Reading Coal Co. ..i......................... .. 329 
Section 1770f, Wisconsin Statutes, providing for revocation 
of license of foreign corporation in case it removes, or makes 
application to remove into Federal court, any action com-
menced against it by citizen of State is unconstitutional as 
beyond power of State. Id.

COURTS:
As a general rule courts have no power to interfere with 
performance by Land Department of administrative duties, 
but may, when functions of the Department are at an end, 
correct errors of law committed in such administration.
Lane v. Mickadiet....................................................... 201
Congress has power to invest subordinate Federal courts 
with original jurisdiction of suits at law or in equity arising 
under Constitution, laws or treaties of United States. Bank-
ers Trust Co. v. Texas & Pacific Ry.......................................... 295
State court in enforcing right created by Federal statute 
does not derive its authority as a court from the United 
States, but from the State, and the Seventh Amendment 
does not apply to it. Minneapolis & St. Louis R. R. v. Bom- 
bolis................................................................................................. 211
Statutory provisions relating to terms of District Courts of 
Florida and provisions of Judicial Code, held to permit spe-
cial terms to be held at any time for transaction of any kind 
of business. Abbott v. Brown. .................................................. 606
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General Rule No. 1 of District Court for Southern District 
of Florida, should be liberally construed so as to keep court 
open from beginning of one statutory term to beginning 
of next; and an adjournment made pursuant to that rule 
does not bring term to end. Id.
See Appeal and Error; Jurisdiction; Practice and Pro-
cedure.

CRIMINAL CODE:
For sections construed, see Congress.

CRIMINAL LAW:
Legislative power may not declare one guilty, or presump-
tively guilty, of a crime. McFarland v. American Sugar Co. 79 
Attempt by Congress to make possession of article produced 
in any of the States a crime would raise gravest question of 
power. United States n . Jin Fuey Moy................................. 394
While penal provision not to be enlarged by interpretation, 
it must not be so narrowed as to fail to give full effect to its 
plain terms, as made manifest by its text and context.
Lamar v. United States................................................................ 103
Proper and reasonable construction of criminal statute 
must not be refused for fear of delay in prosecution of of-
fenders. United States v. Lombardo......................  73
Where in criminal prosecution there is proof of criminality, 
it is not error to refuse an instruction to acquit and to sub-
mit case to jury. Lamar v. United States................ 103 
Sec. 32, Penal Code, prohibits and punishes the false assum-
ing, with intent to defraud, to be an officer or employee of 
the United States; and also the doing in the falsely assumed 
character of any overt act to carry out the fraudulent intent, 
whether it would have been legally authorized had the as-
sumed capacity existed or not. Id.
A member of the House of Representatives is an officer of 
the United States within the meaning of § 32, Penal Code. 
Id.
Indictment held to charge fraudulent intent under § 32, 
Penal Code, and to be sufficient under § 1025, Rev. Stat. Id. 
Court will not, in order to accommodate venue of particular 
offense, introduce confusion into the law. United States v. 
Lombardo..............................................   73
Nature and jurisdiction of offense under § 6, White Slave 
Traffic Act. See United States v. Lombardo.............. 73
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What constitutes offense under § 215, Crim. Code. See 
United States v. New South Farm....................... 64 
Section 316, Penal Code, does not embrace offense of adul-
tery as between Indians on reservation. United States v.
Quiver.............................................   602
Under §§ 16, 20, Enabling Act, and sched. 28, constitution 
of Oklahoma, State took place of United States in prosecu-
tions for adultery, neither party being Indian, commenced 
in Indian Territory, and all essential parts of prosecution, 
including bail bond, passed to State with power of enforce-
ment. Southern Surety Co. v. Oklahoma..................................  582
Quaere, whether Congress can deal with crime of adultery 
committed by tribal Indians within State. Id.
Adultery is punishable offense only when common or stat-
ute law so makes it, and where punishable, is cognizable 
only in courts of State. Id.

See Extradition.

DAMAGES:
Where court explicitly enjoins jury that there must be proxi-
mate and causal relation between damages and negligence 
and refers to amount stated in declaration as limitation on 
amount of award, and there is no misunderstanding as to 
the purpose of such reference, there is no error. Chesapeake 
& Ohio Ry. v. Carnahan . .... .i....................... 241 
When evidence shows that there will be future effects of in-
jury, instruction justifying their inclusion in award of dam-
ages not error. Id.
Measure and apportionment under Employers’ Liability 
Act. See Chesapeake & Ohio Ry. v. Kelly............................  485
Quaere as to liability of United States to owner of tract of 
land part of which taken for erection of dike in navigable 
river. United States v. A rcher................................................. 119

DECREES. See Judgments and Decrees.

DELIVERY. See Interstate Commerce.

DEMURRAGE. See Interstate Commerce.

DEPORTATION OF ALIENS. See Aliens.

DEPOSITIONS. See Evidence; Extradition.

DISTRICT COURTS. See Jurisdiction.
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Rights and duties and status of Terminal Taxicab Com-
pany. See Common Carrier.

DUE PROCESS OF LAW. See Constitutional Law, VI.

ELECTRIC RAILWAYS. See Safety Appliance Act.

ELECTION. See Appeal and Error.

ELECTIONS. See States.

EMINENT DOMAIN. See Condemnation of Land.

EMPLOYERS’ LIABILITY ACT:
Scope: Rights and obligations under Act depend upon it, 
and applicable principles of common law as interpreted and 
applied in Federal courts. Southern Railway v. Gray.........333
In action by representatives of employee for his death, from 
negligence of interstate carrier by rail, defendants are en-
titled to insist upon applicable Federal law as exclusive 
measure, of liability, whether plaintiff presents case under 
that or state law. Osborne v. Gray........................................... 16
Who within: Act applicable only where injured employee 
engaged in interstate commerce at time of injury. Chicago, 
B. & Q. R. R. v. Harrington...................................................... 177
To bring a case under Act test is whether employee at time 
of injury was engaged in interstate transportation, or in 
work so closely related thereto as to be practically a part 
thereof. Id.
In absence of evidence showing that employee was engaged 
in interstate commerce, court cannot supply deficiency by 
taking judicial notice of fact. Osborne v. Gray.............. : .. 16
One engaged in removing coal from storage tracks to coal 
chutes is not engaged in interstate commerce, even though 
coal previously had been brought from another State and 
was to be used by locomotives in interstate hauls. Chicago, 
B. & Q. R. R. v. Harrington...................................................... 177
Defenses: Where contributory negligence of injured em-
ployee and defendant’s violation of Safety Appliance Act 
concurrent proximate causes, former must be disregarded.
Spokane & I. E. R. R. Co. v. Campbell . 497
Even if injury resulted from improper management of a de-
fective appliance covered by Safety Appliance Act, such 
misconduct would only amount to contributory negligence 
excluded from consideration. San Antonio & A. P. Ry. v.
Wagner..................................  476
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In saving defense of assumption of risk, Act places co-
employee’s negligence, where it is the ground of the action, 
in same relation as employer’s own negligence would stand 
to question whether plaintiff is to be deemed to have as-
sumed the risk. Chesapeake & Ohio Ry. v. De Atley.......... 310
In trial under Act defendant is denied Federal right if de-
nied fair opportunity to show negligence attributable to 
employee in diminution of damages; and, in absence of set-
tled rule of practice, such evidence cannot be excluded be-
cause tendered without notice that it is restricted to diminu-
tion of damages. Kansas City Southern Ry. v. Jones........ 181
Assumption of risk: Under § 4, assumption of risk as a de-
fense is abolished only where the negligence of the carrier 
is in violation of some statute enacted for safety of employ-
ees: in other cases it is retained. Jacobs v. Southern Ry.... 229

Baugham v. New York, P. & N. R. R............... 237
Danger to brakeman at work in switching at one end of 
“ manifest ” train, arising from switching operations by 
another crew at the other end, is not an ordinary risk, and, 
in absence of notice or knowledge, is not an assumed one.
Chesapeake & Ohio Ry. v. Proffitt........................ 462 
An experienced employee knowing material conditions and 
presence of pile of cinders, who attempts to board moving 
engine with vessel of water in his hand, considered as appre-
ciating danger and assuming risk, even if employer were 
negligent in allowing cinders to remain. Jacobs v. Southern
Ry........... '.229 
Negligence of employer: Negligence by employer is essential 
to recovery, and in absence of evidence to show why brake- 
man, sent to guard train, should go to sleep on track within 
short distance of curve, negligence not imputed to engineer 
of train for not stopping before striking him. Southern
Railway n . Gray.............................. ...... 333 
Employers’ Liability and Safety Appliance Acts are in pari 
materia, and where former refers to any defect or insuffi-
ciency, due to employer’s negligence, in its appliances, it is 
legislative intent to treat violation of latter act as negligence 
per se. San Antonio & A. P. Ry. v. Wagner ................... 476
Act abrogated common-law fellow servant rule by placing 
negligence of co-employee upon same basis as negligence of 
employer. Ches. & Ohio Ry. v. De Atley................ 310 
Recovery under: Damages should be equivalent to compen-
sation for deprivation of reasonable expectation of pecun-
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iary benefits that would have resulted from continued life 
of employee. Ches. & Ohio Ry. v. Kelly................................. 485
In estimating amount of damages recoverable, interest 
bearing capacity of present award must be considered, and 
whole loss sustained by beneficiaries during period that bene-
fits cover cannot be included in verdict without rebate or 
discount. Ches. & Ohio Ry. v. Kelly\ . .. 485

Ches. & Ohio Ry. v. Gainey . .'........................................... 494
Computation, rate of interest, periods of rest, etc., in de-
termining award under Act, are matters determined by law 
of forum; but proper measure of damages in cases arising un-
der a Federal statute must be settled according to principles 
administered in Federal courts. Ches. & Ohio Ry. v. Kelly 485 
Ascertained future benefits to be derived from a sum of 
money must be discounted from the amount of a present 
award. Ches. & Ohio Ry. v. Kelly.......................................... 485
While Act does not require damages to be apportioned 
among beneficiaries; quaere, whether such apportionment is 
prohibited. Id.
A judgment in suit under Act set aside for error of instruc-
tion as to recovery by state appellate court cannot be rein-
stated by this court on writ of error to state appellate court 
after judgment for lesser amount on second trial has been 
affirmed by that court. Louis. & Nash. R. R. Co. v. Stewart 261 
Practice and procedure: That after the close of testimony 
plaintiff suing under both Act and Safety Appliance Act 
withdrew his claim under latter, held not to amount to with-
drawal of testimony in regard to defective condition of ap-
pliances entitling defendant to directed verdict on ground 
of assumption of risk. St. L. & San F. R. R. v. Brown... 223 
Verdict in state court in action under Act, which is not 
unanimous, but which is legal under laws of State, is not ille-
gal under Seventh Amendment. Minneapolis & St. Louis 
R. R. v. Bombolis......................................................................... 211

St. Louis & S. F. R. R. v. Brown...................................... 223
Chesapeake & Ohio Ry. v. Carnahan..............................  241
Louis. & Nash. R. R. v. Stewart...................  261

That trial court in action under Act, in instructing jury as 
to reduction of damages for contributory negligence, failed 
to define the word proportion, held not error. St. Louis & 
San Francisco R. R. v. Brown.................................................... 223
Quaere, whether under Conformity Act trial court is re-
quired to adhere to state practice governing effect of general
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verdict and special findings. Spokane & I. E. R. R. Co. v.
Campbell........................................................................................ 497
Omission to plead or prove injury in interstate commerce, 
not made basis of assignment of error, held not ground for 
reversal; and also so held as to striking out certain special 
defenses. San Antonio & A. P. Ry. v. Wagner............ 476 
Amendment of complaint so as to distinctly bring it under 
Act held not to amount to statement of new cause of action, 
and that it related back to commencement of suit. Sea-
board Air Line v. Renn............................... 290 
In action by representative of employee against interstate 
carrier, in absence of showing bringing injury within 
Federal act, question whether declaration permits recovery 
at common law is a state and not a Federal one. Osborne v.
Gray.. .................................................................................... 16
Interstate carrier, defendant in action for death of employee, 
failing to inform court as to actual movement of its trains 
and whether they were interstate, cannot complain of dep-
rivation of Federal right because court does not take 
judicial notice of facts.bearing thereon. Id.
Where, in action under Act, state trial and appellate courts 
have in effect held that conditions of assumption of risk were 
satisfied, this court, in absence of palpable error, simply an-
nounces concurrence. Baugham v. N. Y., P. & N. R. R. 237

See Master and Servant.

EMPLOYMENT AGENCIES. See Constitutional Law; 
States.

EQUAL PROTECTION OF THE LAW. See Constitutional 
Law, VI.

EQUITABLE LIENS. See Liens.

EQUITY:
As one not in possession may not maintain action to quiet 
title and, as in Oklahoma, one may not maintain ejectment 
as lessee under oil or gas mining lease, equity has jurisdic-
tion of suit by such lessee to restrain claimants under an-
other lease from interfering with property. Lancaster v.
Kathleen Oil Co. .i. ..'i............................... 551

ESTOPPEL:
Even though one not party to action might be estopped by 
final decree if and when made, he cannot be brought into
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suit by ancillary proceedings before final decree as if already 
estopped. Merriam v. Saalfield................... •.............  22
One not estopped from asserting that judge making order 
for new trial had jurisdiction to make the same, because in 
another proceeding he had moved to quash an indictment 
for subornation of perjury, in connection with such new 
trial, on ground that judge acted beyond his jurisdiction in 
granting motion, because not made within time prescribed 
by a rule of court, the indictment being quashed on a differ-
ent ground and one not taken by defendant. A bbott v.
Brown.............................................................................................. 606
Interstate carrier, defendant in action for death of em-
ployee, failing to inform court as to actual movement of its 
trains and whether they were interstate, cannot complain of 
deprivation of Federal right because court does not take 
judicial notice of facts bearing thereon. Osborne v. Gray.... 16

EVIDENCE:
Recitals in bill of lading, signed by both carrier and shipper, 
that lawful alternate rates based on valuations were offered, 
constitute admissions by shipper and prima facie evidence 
of choice, and cast on shipper burden of proof to contradict. 
Cincinnati, N. 0. & T. Ry. v. Rankin..................................... 319
Contradictory statements by witness prior to examination 
in case have no legal tendency to establish truth of their 
subject-matter. Southern Railway v. Gray............................. 333
That after the close of testimony plaintiff suing under both 
Employers’ Liability Act and Safety Appliance Act with-
drew his claim under latter, held not to amount to with-
drawal of testimony in regard to defective condition of ap-
pliances entitling defendant to directed verdict on ground 
of assumption of risk. St. L. & San Fran. R. R. v. Brown 223 
Whether methods substituted for grab-irons and hand-
holds offer same, better, or adequate protection to em-
ployees, than those prescribed by Safety Appliance Act, is 
not question for expert testimony. Spokane & I. E. R. R.
Co. v. United States......................................................................... 344
Opportunity to be heard not denied by administrative 
board accepting ex parte sworn statements if all testimony 
is to be subsequently reviewed by the court in proceedings 
wherein testimony may be taken. Pacific Live Stock Co. v.
Oregon Water Board........................... ..................... 440
While state legislature may go far in raising presumptions
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and changing burden of proof, there must be rational con-
nection between fact proved and ultimate fact presumed. 
McFarland v. American Sugar Co....................... 79 
Admissibility in extradition proceedings of authenticated 
copies of depositions, etc. 'See Bingham v. Bradley......... 511 
In absence of settled local rule of practice requiring counsel 
to announce in advance purpose for which evidence tend-
ered, evidence as to contributory negligence in action under 
Federal Employers’ Liability Act cannot be excluded be-
cause tendered without notice that it is restricted to diminu-
tion of damages. Kansas City.South.ern Ry. v. Jones....... 181 
When evidence admissible for one purpose only counsel 
need not announce its purpose. Id.

EXPERT TESTIMONY. See Evidence.

EXPRESS COMPANIES:
A company accepting a C. O. D. shipment of intoxicating 
liquor is not justified in refusing to deliver the same be-
cause of an unconstitutional state statute imposing special 
licenses on such companies maintaining offices for such 
shipments; and held, that such refusal amounted to conver-
sion of the goods. Rosenberger v. Pacific Express Co.............. 48

EXTRADITION:
Where commissioner had jurisdiction, offense within treaty, 
and he acts upon competent and adequate evidence, his 
finding not reversible on habeas corpus. Bingham v. 
Bradley............................................................................................ 511
Illegal arrest by state or municipal authorities does not 
affect jurisdiction of United States commissioner. Kelly v.
Griffin.............................................................................................. 6
Fair observance of treaties with Great Britain requires that 
accused be surrendered where objections are technical and 
evidence furnishes reasonable ground for belief that ac-
cused had committed crime within treaty and law of place 
where found. Bingham v. Bradley............................................ 511
One of objects of § 5271, Rev. Stat., is to obviate necessity 
of confronting accused with witnesses against him; and 
neither that section, nor Art. X, treaty of 1842 with Great 
Britain, should be so construed as to require demanding 
government to send its citizens to country where fugitive 
found to institute legal proceedings. Id.
Omission of formal act of release of one held under illegal
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arrest by state authorities held to furnish no ground for 
release on habeas corpus of one in custody of United States 
Marshal under extradition warrant. Kelly v. Griffin............  6
A complaint charging person demanded with having com-
mitted in Canada perjury, obtaining money under false pre-
tenses and receiving stolen property, states the first two of-
fenses within meaning of treaty with Great Britain both in 
Canada where offenses committed and in Illinois where per-
son demanded was arrested; but quaere as to latter offense. 
Id.
Where complaint properly charges offense included in 
treaty and also charges one not included, court will not re-
lease on habeas corpus party demanded, presumption being 
that demanding country will respect treaty and try only for 
offense on which extradition allowed. Id.
Court will not presume that demanding government will 
suffer person surrendered to be tried for any offense other 
than that for which surrendered. Bingham v. Bradley . ... 511

FACTS:
Where certiorari granted to review question of law, assump-
tion that lower courts right where they agreed upon con-
struction of facts. Pacific Mail S. S. Co. v. Schmidt.......... 245
Where, on appeal from Court of Claims, findings of fact not 
sufficiently definite, the court, without expressing any opin-
ion and reserving all questions of law, remands case for more 
particular findings on testimony already taken or, in dis-
cretion of court, on further testimony. United States v.
Archer. 119 
A special finding supported by adequate evidence is con-
trolling. Russo-Chinese Bank n . National Bank of Commerce 403

FALSE PERSONATION:
Section 32, Penal Code, prohibits and punishes the false 
assuming, with intent to defraud, to be an officer or em-
ployee of the United States; and also the doing in the falsely 
assumed character of any overt act to carry out the fraudu-
lent intent, whether it would have been legally authorized 
had the assumed capacity existed or not. Lamar v. United 
States............. ................................................................... 103
Indictment held to charge fraudulent intent under § 32, 
Penal Code, and to be sufficient under § 1025, Rev. Stat. 
Id.
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FEDERAL GOVERNMENT. See Congress; United States, page

FEDERAL QUESTION:
Where case necessarily turns on construction of Act of 
Congress, which is charter of one of parties, a Federal ques-
tion is presented. Knights of Pythias v. Mims....................  574
Question of proper construction of bill of lading of interstate 
shipment is a Federal one. Georgia, F. & A. Ry. v. Blish 
Milling Co........................................... 190 
Whether, in construing an interstate bill of lading issued 
under the Carmack Amendment, due effect is given to the 
latter, is a Federal question. Nor. Pac. Ry. Co. v. Wall. 87 
Interpretation and effect of bill of lading of interstate ship-
ment may present a Federal question even though there is 
no affirmative proof that carrier has filed tariff schedules.
Cincinnati, N. 0. & T. Ry. v. Rankin....................................  319
Whether state court, in permitting amendment to com-
plaint in action under Employers’ Liability Act, disregarded 
provision of § 6 of Act limiting time to commence action, 
is a Federal question. Seaboard Air Line v. Renn................ 290
Ruling as to effect, with respect to supplemental proceeding, 
of decree in court of same State holding prior assessment 
void for want of notice, does not present Federal ques-
tion. St. Louis & K. C. Land Co. v. Kansas City........ 419 
In action by representative of employee against interstate 
carrier, in absence of showing bringing injury within Federal 
act, question whether declaration permits recovery at 
common law is a state and not a Federal one. Osborne v.
Gray................................................................................................ 16

FELLOW SERVANTS. See Employers’ Liability Act.

FILING:
“ File ” means to deliver to office indicated and to send to 
such office through the mails. United States v. Lombardo .. 73

FINDINGS OF FACT. See Facts.

FISH AND GAME LAWS. See Game Laws.

FLORIDA:
Section 2765, Florida Statutes, does not fix scope of author-
ity of agents of insurance companies as between company 
and third persons, and does not raise special agents with 
limited authority into general ones. Mutual Life Ins. Co. v. 
Hilton-Green................................................................    613
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FOOD AND DRUGS ACT. See Pure Food and Drugs Act. pa ge

FOREIGN CORPORATIONS. See Corporations.

FORTS AND ARSENALS. See Government Reservations.

FOURTEENTH AMENDMENT. See Constitutional Law, VI.

FRATERNAL ORGANIZATIONS. See Knights of Pythias.

FRAUD:
Section 215, Crim. Code, prohibits using mails for fraudu-
lent statements assigning to article to be sold qualities which 
it does not possess. United States v. New South Farms .... 64 
There is deception and fraud within meaning of that sec-
tion where article is not of character represented and hence 
does not serve purpose. Id.
Persons employing false representations as to use to which 
an article offered may be put, are engaged in scheme to de-
fraud within meaning of § 215. Id.

GAME LAWS:
Power to preserve fish and game within its border is inherent 
in sovereignty of State, subject to any valid exercise of au-
thority under Federal Constitution. Kennedy v. Becker. .. 556 
Tribal Seneca Indians are subject to fish and game laws of 
New York as to lands ceded by Big Tree Treaty of 1797. 
That Indians are wards of United States does not derogate 
from authority of State. Id.

GARNISHMENT:
In interpleader proceedings brought by garnishee, personal 
service on judgment debtor necessary. New York Life Ins. 
Co. v. Dunlevy.............................................................................. 518
In Pennsylvania judgment debtor not party to garnishment 
proceeding to condemn claim due him from third person, 
nor bound by judgment discharging garnishee. Id.

GOVERNMENT RESERVATIONS:
Forts, arsenals and like places over which exclusive jurisdic-
tion has been ceded to United States are not regarded as 
part of State. Southern Surety Co. v. Oklahoma.................... 582

GREAT BRITAIN. See Treaties.

HABEAS CORPUS:
One held for extradition not entitled to release because com-
plaint charging offense included in treaty also charges one 
not included. Kelly v. Griffin................................................... 6
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Where extradition commissioner had jurisdiction, offense 
within treaty, and he acts upon competent and adequate 
evidence, his finding not reversible on habeas corpus.
Bingham v. Bradley...................................................................... 511
Omission of formal act of release of one held under illegal 
arrest by state authorities held to furnish no ground for 
release on habeas corpus of one in custody of United States 
Marshal under extradition warrant. Kelly v. Griffin............  6
Chinese person detained for deportation held not entitled to 
direct appeal from judgment of District Court dismissing 
petition for habeas corpus. Chin Fong v. Backus.................. 1

HEARING:
Opportunity to be heard not denied by administrative 
board accepting ex parte sworn statements if all testimony 
is to be subsequently reviewed by the court in proceedings 
wherein testimony may be taken. Pacific Live Stock Co. v. 
Oregon Water Board................................... 440 
As to right of one whose property assessed for benefits in 
condemnation proceedings. See St. Louis & K. C. Land Co.
v. Kansas City.............................................................................. 419

HEPBURN ACT:
Act requires railroad companies to provide and furnish 
transportation to shippers on reasonable request therefor.
Menasha Paper Co. v. Chicago & N. W. Ry. Co...................... 55

See Interstate Commerce.

HOMESTEADS. See Indians.

IMMIGRATION. See Aliens.

IMPUTED KNOWLEDGE. See Principal and Agent.

INDIANS:
Legislation affecting Indians is to be construed in their 
interest and a purpose to make a radical departure is not 
lightly to be inferred. United States v. Nice .............. 591 
Tribal relations may be dissolved and guardianship ended at 
such time and in such manner as Congress shall determine.
Id.
Statute should be construed in light of obvious policy, and 
it would require clear language to show intent to impose re-
striction against alienation on allotted lands of non-Indians 
even if inherited from Indians. Levindale Lead Co.v. Coleman 432 
Policy reflected by legislation is that relations of Indians
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among themselves are to be controlled by customs and laws 
of tribe, save where Congress expressly and clearly directs 
otherwise. United States v. Quiver........................................... 602
General Allotment Act of 1887 discloses that tribal relation, 
while ultimately to be broken up, was not to be dissolved 
by making or taking of allotments; and by subsequent 
legislation tribal relation of allottees was recognized as con-
tinuing during trust period. United States v. Nice......... 591 
Under Acts of 1887 and 1889, tribal relations and wardship 
were not disturbed by the allotments or trust patents; and 
during trust period Congress has power to regulate or 
prohibit sale of intoxicating liquor to allottees. Id.
Restriction on alienation provisions of Osage Allotment 
Act of 1906 do not apply to lands, or interests therein, of 
white men in lawful possession who are non-members of 
tribe. Levindale Lead Co. v. Coleman.................... 432 
Later acts in regard to Osage allotments held not to attempt 
to import into earlier act a restriction wholly outside of its 
express terms and policy. Id.
Restrictions, such as in Osage Allotment Act of 1906, do 
not run with land until they attach and then only in accord 
with intendment of Act. Id.
Nothing in legislative history of act of 1884 indicates that 
it was passed as amendment to act of 1875, or that Con-
gress deemed earlier act did not sufficiently protect Indians 
in retention of homesteads. United States v. Hemmer...... 379 
Indian who made homestead entry prior to passage of act of 
1884, but not final proof until thereafter, held to have 
made entry under act of 1875 and limitations of inalien-
ability was according to that act. Id.
Provisions in act of 1875, relative to homestead entries, not 
repealed by act of 1884 relative to same subject. Id.
Under acts of 1906 and 1910, Secretary of Interior has 
exclusive authority and jurisdiction to determine heirs of 
allottee Indian entitled to succeed to allotment made under 
act of 1887, in case of his death during restricted period, 
including right to reopen and review previous administra-
tive order on proper charges of newly discovered evidence or 
fraud. Lane v. Mickadiet........................................................... 201
Tribal Seneca Indians are subject to fish and game laws of 
New York as to lands ceded by Big Tree Treaty of 1797. 
That Indians are wards of United States does not derogate 
from authority of State. Kennedy v. Becker.......................... 556
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Reservation to tribe of privilege of fishing and hunting on 
land conveyed by Treaty of Big Tree of 1797, held one in 
common with grantees and others to whom privilege might 
be extended, but subject to appropriate regulation by 
State. Id.
Congress has power to regulate or prohibit traffic in in-
toxicating liquor with tribal Indians within State, whether 
upon or off reservation. United States v. Nice............. 591 
Matter of Heff, 197 U. S. 488, overruled. Id.
Section 316, Penal Code, does not embrace offense of 
adultery as between Indians on reservation. United 
States v. Quiver........................................ 602 
Quaere, whether Congress can deal with crime of adultery 
committed by tribal Indians within State. Southern Surety 
Co. v. Oklahoma........................................................................... 582

INDIAN TERRITORY:
No organized territorial government was ever established 
in the Territory, and prosecutions for crime were, regardless 
of their nature, commenced and prosecuted in the name of 
the United States. Southern Surety Co. v. Oklahoma............582
Sections 6509 and 6521, Mansfield’s Digest, Laws of Arkan-
sas, were not put in force in Indian Territory by Act of 
May 2,1890; but quaere as to § 6523. Gidney v. Chappel.... 99 
Section 6525, Mansfield’s Digest, Laws of Arkansas, was 
put in force in Indian Territory by Act of May 2,1890. Id.

INDICTMENT AND INFORMATION See Criminal Law.

INJUNCTION:
Railroad has right to test rates prescribed by state statute 
as a unit, and to obtain injunction restraining state officers 
from enforcing law in its entirety if found to be confiscatory.
Missouri v. Chicago, B. & Q. R. R. Co..................................... 533
Although State not suable without consent, state officer 
may be enjoined from doing act violative of Federal Consti-
tution. Id.

INSTRUCTIONS TO JURY:
Where charge as whole is fair, objections made at time, but 
which did not specifically draw attention of trial court to 
inaccuracies in portions thereof, cannot, where not dealt 
with by appellate court, be pressed in this court. Seaboard 
Air Line v. Renn......................................................................... 290
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Where court explicitly enjoins jury that there must be proxi-
mate and causal relation between damages and negligence 
and refers to amount stated in declaration as limitation on 
amount of award, and there is no misunderstanding as to 
the purpose of such reference, there is no error. Ches. & 
Ohio Ry. v. Carnahan................................................................. 241
When evidence shows that there will be future effects of in-
jury, instruction justifying their inclusion in award of dam-
ages not error. Id.
That trial court in action under Employers’ Liability Act, 
in instructing jury as to reduction of damages for contribu-
tory negligence, failed to define the word proportion, held 
not error. St. Louis & San Francisco R. R. v. Brown.-........ 223
Where in criminal prosecution there is proof of criminality, 
it is not error to refuse an instruction to acquit. Lamar v.
United States......................................... 103

INSURANCE:
Material misrepresentations in application, known to be 
untrue by assured when made, invalidate policy issued in 
reliance thereon, without further proof of actual conscious 
design to defraud. Mutual Life Ins. Co. v. Hilton- 
Green .............................................................................................  613
Applicant should exercise toward insurer same good faith 
which he may rightfully demand from it: relationship de-
mands fair dealing by both parties. Id.
One consciously permitting application containing material 
misrepresentations to be presented by subordinate agents 
to officers of life insurance, company, under circumstances 
which he knows negative probability of actual facts being 
revealed, can claim nothing under policies which he knew 
were issued in reliance upon such misrepresentations. Id.
Section 2765, Florida Statutes, does not fix scope of author-
ity of agents as between company and third persons, and 
does not raise special agents with limited authority into gen-
eral ones. Id.

INTEREST:
A discretion is recognized in regard to allowing interest even 
in matters of tort, and court will not hold that court below 
erred in fixing date at which, but for law’s delay, money 
would have been paid, even though appellate court reduced 
the amount awarded. De la Rama v. De la Rama ....... 154
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Interpleader proceedings brought by garnishee are collateral 
to action in which judgment rendered on which garnishment 
based, and require personal service on judgment debtor.
N. Y. Life Ins. Co. v. Dunlevy................................................. 518

INTERSTATE COMMERCE:
1. What constitutes: Interstate commerce which is subject 
to the control of Congress embraces the widest freedom, in-
cluding the right to make all contracts having proper rela-
tion to subject. Rosenberger n . Pacific Express Co............... 48
Although original interstate bill of lading of car shipment 
was surrendered for intrastate bill while car was in transit, 
if car moved in a continuous interstate commerce shipment 
from departure to destination, delivery at intermediate 
point and substitution of intrastate bill of lading is not such 
a new and distinct shipment as takes the car out of interstate 
commerce. Atchison, T. & S. F. Ry. Co. v. Harold............. 371
2. Scope of Commerce Act: Rights and liabilities of parties 
to interstate shipment by rail depend upon acts of Congress, 
bill of lading and common-law principles. Cincinnati, N.
0. & T. Ry. v. Rankin.............................................................. 319
Right of employee of interstate carrier by rail to recover for 
injury depends upon acts of Congress, to which all state 
legislation affecting subject-matter yields. Spokane & I. E.
R. R. Co. v. Campbell................................................................. 497
Prime object of Carmack Amendment was to bring about 
uniform rule of responsibility as to interstate commerce and 
interstate bills of lading. A., T. & S. F. Ry. Co. v. Harold 371 
Under amendment, duty to issue bills of lading and the re-
sponsibilities thereunder is action of Congress and neces-
sarily excludes state action in regard thereto. Id.
Amendment casts upon initial carrier responsibility with 
respect to entire transportation, including delivery. Georgia, 
F. & A. Ry. v. Blish Milling Co . .i..................... 190 
The Hepburn Act requires railroad companies to provide 
and furnish transportation to shippers on reasonable re-
quest therefor. Menasha Paper Co. v. Chicago & N. W. Ry.
Co....................   55
3. Power of Congress over: Congress may require installation 
of safety appliances on cars used on highways of interstate 
commerce, irrespective of the use made of any particular 
car at any particular time. Texas & Pacific Ry. v. Rigsby .. 33 
4. Power of States over: Power of States to control interstate
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C. O. D. shipments prior to enactment of Penal Code, not 
deducible from enactment of § 239 of that Code. Rosenber-
ger v. Pacific Express Co........................................   48
Attempt by State to prohibit interstate shipments C. O. D. 
or prevent fulfillment of such contracts, is repugnant to the 
Constitution. Id.
Application by state court to interstate shipment of local 
rule investing innocent holder of bill of lading with rights 
not available to shipper is reversible error. Atchison, T. & 
8. F. Ry. Co. v. Harold. 371 
Under Wilson Act State has power to prevent solicitation 
of orders for intoxicating liquors to be shipped from other 
States. Rosenberger v. Pacific Express Co................. 48 
5. Burdens on and interference with: The general rule against 
state burdens on interstate shipments, applicable to in-
toxicating liquor, has been modified so as to bring it under 
state control after delivery, but before sale, in its original 
package. Rosenberger v. Pacific Express Co............... 48 
Texas statute of 1907, imposing special license taxes on 
express companies maintaining offices for C. 0. D. ship-
ments of intoxicating liquors, is an unconstitutional burden 
on and interference with interstate commerce, and does not 
justify an express company accepting such a shipment in 
refusing to deliver the same. Id.
Quaere, whether attributing to interstate bill of lading 
characteristics in conflict with general commercial rule 
would not, even in absence of legislation by Congress, con-
stitute direct burden. A., T. & 8. F. Ry. Co. v. Harold.. 371 
6. Tariffs: Published rules relating to tariffs of interstate 
carriers must have a reasonable construction. Menasha 
Paper Co. v. Chicago & N. W. Ry. Co.................... 55 
Where shippers under contract to deliver interstate ship-
ments in car-load lots call upon interstate carriers for cars, 
carrier is bound to furnish them, and consignee cannot refuse 
delivery and by notifying carrier relieve itself of demurrage 
charges according to published tariff. Id.
Interstate carrier cannot, at request of consignee under 
contract to receive interstate shipments, declare embargo on 
the shipments and refuse to furnish cars for shippers; and 
if it temporarily does so and then removes embargo, latter 
act is but return to duty, and failure to notify consignee of 
its action does not relieve him from liability for demurrage 
provided by published tariff. Id.



INDEX. 735

INTERSTATE COMMERCE—Continued. page

That interstate carrier complied with request of consignee 
having private siding to deliver daily thereon only the num-
ber of cars that could conveniently be handled, although 
more could actually be placed thereon, held not to relieve 
consignee from demurrage charges specified in published 
tariff on cars held by carrier awaiting consignee’s con-
venience after arrival and readiness to deliver on siding. Id.
7. Contracts: Where carrier by rail offers rates for interstate 
shipments fairly based upon valuation, it may limit its 
liability by special contract. Cin., N. 0. & T. Ry. v. Rankin 319 
Parties to contract of an interstate shipment by rail made 
pursuant to Commerce Act cannot waive its terms; nor can 
carrier by conduct give shipper right to ignore such terms 
and hold carrier to different responsibility than that fixed by 
the agreement made under published tariffs and regula-
tions. Georgia, F. & A. Ry. v. Blish Milling Co...................... 190
Where bill of lading of interstate shipment requires notice 
of claim for misdelivery before action can be brought against 
initial carrier, such notice must be given to terminal carrier 
making misdelivery. Id.
Provision in interstate bill of lading is to be construed the 
same as to connecting or terminal carrier as to initial carrier. 
Id.
Bill of lading issued by initial carrier upon interstate ship-
ment governs entire transportation and fixes obligations of 
all participating carriers to extent that its terms are appli-
cable and valid. Id.
A stipulation in bill of lading of interstate shipment that 
shipper must, as condition precedent to right of recovery for 
injury to shipment while in transit, give notice thereof in 
writing to some officer or station agent of the initial carrier, 
is satisfied by notice to station agent of connecting or de-
livering carrier. Northern Pacific Ry. Co. v. Wall......... 87 
An interstate bill of lading is to be construed in the light of 
the Carmack Amendment. Id.
Where provision in bill of lading applicable and valid effect 
must be given thereto. Georgia, F. & A. Ry. v. Blish Milling 
Co.................................................................................................... 190
Interpretation and effect of bill of lading of interstate ship-
ment may present a Federal question even though there is 
no affirmative proof that carrier has filed tariff schedules.
Cincinnati, N. 0. & T. Ry. v. Rankin.................... 319 
See Employers' Liability Act; Safety Appliance Act.
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Congress has power to regulate or prohibit traffic in in-
toxicating liquor with tribal Indians within State, whether 
upon or off reservation. United States v. Nice............. 591 
During trust period created by Indian allotment acts of 1887 
and 1889, Congress has power to regulate or prohibit sale of 
intoxicating liquor to allottees; and so held as to act of 1897.
Id.
Under the Wilson Act a State has power to prevent solicita-
tion of orders for intoxicating liquors to be shipped from 
other States. Rosenberger v. Pacific Express Co............ 48 
Power of States to control interstate C. 0. D. shipments 
prior to enactment of Penal Code, not deducible from enact-
ment of § 239 of that Code. Id.
The general rule against state burdens on interstate ship-
ments, applicable to intoxicating liquor, has been modified 
so as to bring it under state control after delivery, but before 
sale, in its original package. Id.
Texas statute of 1907, imposing special license taxes on 
express companies maintaining offices for C. 0. D. ship-
ments of intoxicating liquors, is an unconstitutional burden 
on and interference with interstate commerce, and does not 
justify an express company accepting such a shipment in 
refusing to deliver the same. Id.
Matter of Heff, 197 U. S. 488, overruled. United States v.
Nice.................................................................. ............................. 591

JUDGES:
Objection to competency of presiding judge not made in 
courts below and which could have been corrected if made 
in trial court,, not open here except under most peremptory 
requirements of law. De la Rama v. De la Rama................ 154

JUDGMENTS AND DECREES:
State should be given opportunity to accept and abide by 
decision of this court; and where legislature has not met in 
regular session since rendition of decision, motion for execu-
tion denied without prejudice. Virginia v. West Virginia... 531 
That State not party to company’s suit in which decree dis-
missing bill without prejudice entered, does not make decree 
inapplicable in individual suit of State to recover excess fares 
paid during period covered by company’s suit. Missouri v.
Chicago, B. & Q. R. R. Co......................................................  533
Qualification of decree dismissing bill to enjoin state officers 
from enforcing rate statute as without prejudice does not
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leave matter open so that in subsequent individual case 
brought by State to recover excess fares paid during period 
covered by company’s suit latter can attack constitutional-
ity of law as a whole. Id.
Qualification as “without prejudice” of decrees in rate cases 
where assertions of confiscation not upheld, held not to leave 
controversy open as to period dealt with by decree, but to 
avoid prejudice as to property rights in future if confiscation 
should result. Id.
Personal judgment by state court against one not voluntarily 
submitting to jurisdiction, not citizen of State, nor served 
with process within its border, is void. New York Life Ins.
Co. v. Dunlevy....................................... 518 
It is not a denial of due process of law for a State to make a 
preliminary order of an administrative board effective pend-
ing final determination by court. Pacific Live Slock Co. v.
Oregon Water Board.................................................................... 440
Under § 28, Jud. Code, remanding order of District Court 
is final and conclusive and not subject to review. Id.
Due process does not require State to provide for suspension 
of judgment pending appeal, nor prevent it making it costly 
in case judgment upheld; nor is due process denied by add-
ing ten per cent, on amount of judgment affirmed. Louis-
ville & Nashville R. R. Co. v. Stewart...................................... 261
Doctrine of res judicata applies only when subsequent action 
has been brought. Merriam v. Saalfield................ 22 
Even though one not party to action might be estopped by 
final decree if and when made, he cannot be brought into 
suit by ancillary proceedings before final decree as if already 
estopped. Id. . ■ ' •
Only final judgment is res judicata as between parties; and 
decree is not res judicata as against third party participating 
in defense unless such against defendant himself. Id.

JUDICIAL CODE:
For sections construed, etc., see Congress.

JUDICIAL DISCRETION:
A discretion is recognized in regard to allowing interest even 
in matters of tort, and court will not hold that court below 
erred in fixing date at which, but for law’s delay, money 
would have been paid, even though appellate court reduced 
the amount awarded. De la Rama v. De la Rama ....... 154
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Court cannot know judicially that no opium is produced in 
this country, nor so assume when construing statute itself 
purporting to deal with producers of article. United States 
v. Jin Fuey Moy.......................................................................... 394
In action by representatives of deceased employee against 
carrier, court cannot, in absence of evidence that deceased 
was employed in interstate commerce when killed, take 
judicial notice of that fact. Osborne v. Gray......................... 16

JUDICIAL POWER:
Judicial power of United States is wholly independent of 
state action and States may not, directly or indirectly, de-
stroy, abridge, limit or render it inefficacious. Wisconsin v.
Philadelphia & Reading Coal Co...............................................  329

JUDICIARY. See Courts; Judicial Discretion; Judicial 
Knowledge; Judicial Power; Jurisdiction.

JURISDICTION:
I. Generally.

Rule of retention of cause by first of two courts of concurrent 
jurisdiction to exclusion of other courts and protection of its 
jurisdiction by injunction, applies, only where there is sub-
stantial identity in rights asserted and purposes sought in 
the several suits. Pacific Live Stock Co. v. Oregon Water 
Board.............................................................................................   440
Party to action does not, after final judgment, remain in 
court and subject, without further personal service, to what-
soever orders may be entered under title of cause. New
York Life Ins. Co. v. Dunlevy................................................... 518
Presumption that if Congress has purpose to take class of 
suits out of usual jurisdictional restrictions relating thereto, 
it will make its purpose plain. Bankers Trust Co. v. Texas & 
Pacific Ry...................................................................................... 295
Provision in § 1 of Act of 1871, incorporating Texas & Pa-
cific Ry., was not intended to confer jurisdiction upon any 
particular court, but merely render company capable of 
suing and being sued in any court of competent jurisdiction.
Id.
A supplemental bill is not dependent or ancillary to original 
suit in sense that jurisdiction of it follows jurisdiction of 
original cause. Merriam v- Saalfield....................................... 22
Illegal arrest by state or municipal authorities does not af-
fect jurisdiction of United States extradition commissioner.
Kelly v. Griffin.............................  6
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II. Jurisdiction of this court.
Whether District Court has acquired jurisdiction of person 
of defendant may be reviewed on direct appeal. Merriam 
v. Saalfield......................................................  22
Where state court considered and disposed of Federal ques-
tion adversely to plaintiff in error when asserted on applica-
tion for rehearing, this court has jurisdiction under § 237, 
Jud. Code. Atchison, T. & S. F. Ry. Co. v. Harold ........ 371 
Where case necessarily turns on construction of Act of 
Congress, which is the charter of one of the parties, this court 
has jurisdiction under § 237, Jud. Code, if construction con-
tended for by plaintiff in error was rejected below. Knights 
of Pythias v. Mims...............................  574
Where right of person of Chinese descent to enter country 
depends upon statutes regulating Chinese immigration, and 
not upon construction of treaties, direct appeal will not lie 
under § 238, Jud. Code, from judgment dismissing petition 
for habeas corpus of Chinese person detained for deporta-
tion. Chin Fong v. Backus............................... , . 1

III. Of District Courts.
Court of district where person harbored is without jurisdic-
tion of offense of not filing certificate under § 6 of White 
Slave Traffic Act. United States v. Lombardo........................ 73
Court is not lacking in jurisdiction to try criminal prosecu-
tion because presided over by judge of different district as-
signed to court conformably to Act of Oct. 3, 1913. Lamar 
v. United States.............................................................................. 103
Original jurisdiction of suits at law or in equity arising 
under Constitution, laws or treaties of United States is, by 
§ 24, Jud. Code, vested in District Courts, subject to re-
striction as to amount in controversy. Bankers Trust Co. v.
Texas & Pacific Ry...................................................................... 295
Section 5 of Act of January 28, 1915, is amendatory of 
Judicial Code, and renders fact of incorporation under 
Act of Congress a negligible factor in determining whether 
suit by or against a railroad company is one arising under a 
law of the United States so as to give District Court juris-
diction thereof. Id.
A corporation incorporated under Act of Congress, whose 
activities are intended to be and are carried on in different 
States, is not a citizen of a State within meaning of juris-
dictional statute. Id.
A suit by a citizen of a State against a railroad corporation
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organized and existing under an act of Congress is not a suit 
between citizens of different States of which court has 
jurisdiction. Id.
If oil and gas leases, to restrain interference with which 
holder has brought suit in equity, cover Indian allottee land 
and have been approved by Secretary of Interior, case 
arises under laws of United States and court has jurisdic-
tion. Lancaster v. Kathleen Oil Co.............................................. 551
Statements of bill in equity, which are not merely antic-
ipatory of a possible defense, can determine jurisdiction of 
court. Id.
Rule requiring motions for new trial to be made within four 
days after verdict is mere regulation of practice, breach of 
which does not affect jurisdiction. Abbott v. Brown.............. 606
Order for new trial made by District Court for Southern 
District of Florida after adjournment, pursuant to General 
Rule No. 1, and before beginning of next term, is not 
beyond jurisdictional power of judge. Id.

IV. Of State Courts.
Court without jurisdiction to render personal judgment 
against one not voluntarily submitting, who is not citizen of 
State, nor served with process within its borders. New 
York Life Ins. Co. v. Dunlevy....................................................  518
The offense of adultery is cognizable only in courts of State.
Southern Surety Co. v. Oklahoma.....................1.. 582 
Suit for damages to business caused by threat to sue under 
patent law, not one of which state court cannot take jurisdic-
tion. American Well Works Co. v. Layne................................  257

See Admiralty; Equity.

KANSAS:
Application by state court to interstate shipment of local 
rule investing innocent holder of bill of lading with rights 
not available to shipper is reversible error. Atchison, T. &
S. F. Ry. Co. v. Harold............................................................. 371

KNIGHTS OF PYTHIAS:
Under § 4 of the Act of June 29, 1894, constituting charter, 
giving a right to have by-laws and to amend the same, the 
corporation had power to raise rates for life benefits to such 
point as was necessary for it to go, and a member con-
tinuing to remain therein was obligated to pay the assess-
ments fixed by the laws as amended. Knights of Pythias v. 
Mims.............................................................................................. 674
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LAMAR, J., IN MEMORIAM. See p. v, ante. page

LAND DEPARTMENT:
As a general rule courts have no power to interfere with per-
formance by Land Department of administrative duties, but 
may, when functions of the Department are at an end, cor-
rect errors of law committed in such administration. Lane 
v. Mickadiet................................................................................... 201

LAND GRANTS. See Public Lands.

LAW GOVERNING:
Laws in force at time and place of making contract and 
which affect its validity, performance and enforcement, 
enter into and form part of it, as if expressly referred to or 
incorporated therein. Northern Pacific Ry. Co. v. Wall.... 87 
Policy reflected by legislation is that relations of Indians 
among themselves are to be controlled by customs and laws 
of tribe, save where Congress expressly and clearly directs 
otherwise. United States v. Quiver...................... 602 
Rights and obligations under Employers’ Liability Act de-
pend upon it, and applicable principles of common law as 
interpreted and applied in Federal courts. Southern Rail-
way v. Gray...................................................................................  333
Rights and liabilities of parties to interstate shipment by rail 
depend upon acts of Congress, bill of lading and common-
law principles. Cincinnati, N .0. & T. Ry. v. Rankin.......... 319
Right of employee of interstate carrier by rail to recover for 
injury depends upon acts of Congress, to which all state 
legislation affecting subject-matter yields. Spokane & I. E.
R. R. Co. v. Campbell.................................. 497 
In action by representatives of employee for his death, from 
negligence of interstate carrier by rail, defendants are en-
titled to insist upon applicable Federal law as exclusive 
measure of liability, whether plaintiff presents case under 
that or state law. Osborne v. Gray..................... 16 
Computation, rate of interest, periods of rest, etc., in de-
termining award under Employers’ Liability Act, are mat-
ters determined by law of forum; but proper measure of 
damages in cases arising under a Federal statute must be 
settled according to principles administered in Federal 
courts. Chesapeake & Ohio Ry. v. Kelly................ 485 
Whether a wrong is committed by one making statements 
to effect that an article sold by another infringes former’s 
patent, depends upon law of State where act done and not
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upon patent law of United States. American Well Works 
Co. v. Layne.................................................................................. 257
Section 6525, Mansfield’s Digest, Laws of Arkansas, was put 
in force in Indian Territory by Act of May 2, 1890. Gidney 
v. Chappel..........................................................................   99
Sections 6509 and 6521, Mansfield’s Digest, Laws of Arkan-
sas, were not put in force in Indian Territory by Act of May 
2, 1890; but quaere as to § 6523. Id.

LEASE. See Oklahoma.

LEGISLATIVE POWER:
Legislative power may not declare one guilty, or presump-
tively guilty, of a crime. McFarland v. American Sugar Co. 79 
While state legislature may go far in raising presumptions 
and changing burden of proof, there must be rational con-
nection between fact proved and ultimate fact presumed.
Id.

See Congress.

LEVEES. See Mississippi River; Riparian Rights.

LICENSES. See States.

LIENS:
An agreement made by way of compromise, more than four 
months before filing of petition in bankruptcy, to pay from 
fund of which bankrupt entitled to residue, all lienable 
claims, held to create an equitable lien in favor of all parties 
thereto having color of right. Johnson v. Root Mfg. Co.. .. 160

LIFE INSURANCE. See Insurance; Knights of Pythias.

LIMITATION OF LIABILITY. See Common Carriers.

LIMITATIONS:
An amendment which merely expands or amplifies what was 
alleged in original complaint relates back to commencement 
of action and is not affected by intervening lapse of time; 
but an amendment which introduces a new or different cause 
of action is the equivalent of a new suit barred by the expira-
tion of the period of limitation. Seaboard Air Line v. Renn. 290 
Whether state court, in permitting amendment to com-
plaint in action under Employers’ Liability Act, disre-
garded provision of § 6 of Act limiting time to commence 
action, is a Federal question. Id.
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LIQUORS. See Intoxicating Liquors. page

LOCAL LAW:
Extent of authority conferred on city by its charter, con-
struction of charter, and validity, scope and effect of ordi-
nances and proceedings thereunder, and rights of parties 
thereto under state law, are matters of state law, as to which 
decisions of state courts controlling. St. Louis & K. C.
Land. Co. v. Kansas City............................... 419 
See Law Governing and Captions of Various States, 
Territories and Insular Possessions.

LOUISIANA:
Act No. 10 of Extra Session, 1915, relating to business of 
sugar refining, held unconstitutional under equal protection 
and due process provisions of Fourteenth Amendment. 
McFarland v. American Sugar Co............................................. 79

MAILS:
Section 215, Crim. Code, prohibits using the mails for fraud-
ulent statements assigning to article to be sold qualities 
which it does not possess. United States v. New South 
Farms.........................................................................  64
There is deception and fraud within the meaning of § 215, 
where the article is not of the character represented and 
hence does not serve the purpose. Id.
Persons employing false representations as to use to which 
an article offered may be put, are engaged in scheme to de-
fraud within meaning of § 215. Id.

MANDAMUS:
Mandamus will not lie to control conduct of Secretary of 
Interior concerning matter within his administrative au-
thority. Lane v. Mickadiet....................................................... 201
State may not, by mandamus, compel railroad to comply 
with rates fixed by state law unless opportunity afforded to 
test question of confiscation. Missouri v. Chicago, B. & Q.
R.R.Co............................................................................... 533

MARITIME LAW:
Under § 4529, Rev. Stat., as amended in 1898, shipowner 
not liable for penalty for delay in payment of seaman’s 
wages during period between judgment and affirmance by 
appellate court, where reasonable cause for prosecuting ap-
peal. Pacific Mail S. S. Co. v. Schmidt.................. 245

See Admiralty.
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MARRIAGE: pag e
Adultery is an offense against the marriage relation and be-
longs to the class of subjects which each State controls in 
its own way. Southern Surety Co. v. Oklahoma.................... 582

MASTER AND SERVANT:
Employer not required to furnish latest, best and safest 
machinery and appliances, provided those in use are reason-
ably safe and suitable. Chicago & N. W. Ry. v. Bower.. .. 470 
Continuance of an engineer in his employment on locomo-
tive equipped with old style lubricator glass, after he has re-
quested that new and safe style be substituted, held not to 
amount to assumption of extraordinary risk involved in re-
tention of older appliance. Id.
Question whether appliance causing injury, which was not 
of latest type, was reasonably safe and suitable, held properly 
submitted to jury. Id.
In absence of knowledge of custom of employer in making 
up trains, brakeman not bound by custom unless it is such 
as reasonably careful employer would adopt. Chesapeake & 
Ohio Ry. v. Proffitt. 462 
Even if employee knows and assumes risk of inherently dan-
gerous method of work, he does not assume increased risk 
attributable to negligence in pursuing it. Id.
Employee not bound to exercise care to discover dangers 
resulting from employer’s negligence and not ordinarily in-
cident to the employment. Id.
Employee not regarded as having assumed risk attribut-
able to employer’s negligence until he becomes aware of it. 
Id.
While employee assumes risks ordinarily incident to em-
ployment, so far as not attributable to negligence of em-
ployer or those for whom responsible, employee has right to 
assume that employer has exercised proper care as to safety 
of place and method of work. Id.
To subject employee without warning to unusual danger, 
not normally incident to employment, is itself an act of 
negligence. Id.
Under Mining Act of the State of Washington a gas-tester 
is the representative of the master and not a fellow-servant.
Brown v. Pacific Coast Coal Co..................... t... 571 
See Employers’ Liability Act; Safety Appliance Act.

MEASURE OF DAMAGES. See Damages.
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A member of the House of Representatives is an officer of 
the United States within the meaning of § 32, Penal Code.
Lamar v. United States................................ 103

MERCHANTS. See Chinese.

MICHIGAN:
Law imposing license fee to operate employment agencies 
and prohibiting agents from sending applicants to em-
ployer who has not applied for labor, is not unconstitu-
tional as deprivation of property without due process of law 
or as denying equal protection of the law. Brazee v. Mich-
igan......................................................................................... ,... 340

MINES AND MINING:
Under Mining Act of Washington it is the duty of mine 
owner to supply ventilation that will prevent accumulations 
of gas, which duty cannot be delegated, and gas-tester is a 
representative of the principal and not a fellow-servant of 
other employees engaged in mining. Brown v. Pacific 
Coast Coal Co................................................................................. 571

MISBRANDING. See Pure Food and Drugs Act.

MISSISSIPPI RIVER:
Overflows are accidental and extraordinary and justify con-
struction of levees for prevention of destruction to valley of 
river. Cubbins v. Mississippi River Commission.................... 351
Conditions in valley of river demonstrate that work of 
Federal and various state commissions in constructing 
series of levees is for purpose of prevention of destruction 
and improvement of navigation and not for purposes of 
reclamation. Id.
Congress had power to create Commission and through it to 
build levees to improve navigation, and Government is not 
responsible to riparian owners for deflection of water by 
reason thereof. Id.
There is no identity between the great valley of the Missis-
sippi and the flood bed of that river, but the bank of that 
river is where it is found and does not extend over a vast and 
imaginary area. Id.

MUNICIPAL CORPORATIONS:
Extent of authority conferred on city by its charter, con-
struction of charter, and validity, scope and effect of ordi-
nances and proceedings thereunder, and rights of parties
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thereto under state law, are matters of state law, as to 
which decisions of state courts controlling. St. Louis & K.
C. Land Co. v. Kansas City........................................................ 419

NAVIGABLE WATERS:
As to jurisdiction of admiralty of libel in rem against vessel 
for damages to beacon in navigable waters, see The Raith- 
moor............................................................................................... 166
Quaere as to liability of United States to owner of tract of 
land part of which taken for erection of dike in navigable 
river. United States v. Archer........................   119

NEGLIGENCE:
To subject employee without warning to unusual danger, 
not normally incident to employment, is itself an act of 
negligence. Chesapeake & Ohio Ry. v. Proffitt........................  462
While employee assumes risks ordinarily incident to employ-
ment, so far as not attributable to negligence of employer 
or those for whom responsible, employee has right to assume 
that employer has exercised proper care as to safety of place 
and method of work. Id.
Employee not regarded as having assumed risk attributable 
to employer’s negligence until he becomes aware of it. Id. 
Employee not bound to exercise care to discover dangers re-
sulting from employer’s negligence and not ordinarily in-
cident to the employment. Id.
Even if employee knows and assumes risk of inherently 
dangerous method of work, he does not assume increased 
risk attributable to negligence in pursuing it. Id.
Engineer of approaching train, on seeing lights of brakeman 
sent out to guard latter’s train, has right to presume that 
brakeman is standing on guard, and does not owe him duty 
to immediately stop train. Southern Railway v. Gray.......... 333

See Admiralty; Employers’ Liability Act.

NEW TRIAL:
Order for new trial made by District Court for Southern 
District of Florida after adjournment, pursuant to General 
Rule No. 1, and before beginning of next term, is not be-
yond jurisdictional power of judge. Abbott v. Brown............ 60G

NOTICE:
Stipulation in bill of lading requiring notice of claim before 
action brought held satisfied by telegram from shipper to 
terminal carrier. Georgia, F. & A. Ry. v. Blish Milling Co... 190
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Right of common carrier to require notice of claim before 
action brought; and sufficiency of such notice. Id.
Sufficiency of notice of injury to shipment under stipulation 
of bill of lading. See Northern Pacific Ry. Co. y.Wall.......... 87
As to who entitled to notice in condemnation proceedings.
See St. Louis & K. C. Land Co. v. Kansas City..................... 419

OFFENSES:
Court will not, in order to accommodate venue of particular 
offense, introduce confusion into the law. United States v.
Lombardo........................................................................................ 73
Nature and jurisdiction of offense of failure to file certificate 
under § 6, White Slave Traffic Act. Id.
Effect of complaint in extradition proceedings to properly 
charge. See Kelly v. Griffin....................................................... 6

OFFICERS OF UNITED STATES:
A member of the House of Representatives is an officer of the 
United States within the meaning of § 32, Penal Code. 
Lamar v. United States................................................................ 103
Section 32, Penal Code, prohibits and punishes the false 
assuming, with intent to defraud, to be an officer or em-
ployee of the United States; and also the doing in the falsely 
assumed character of any overt act to carry out the fraud-
ulent intent, whether it would have been legally authorized 
had the assumed capacity existed or not. Id.

OIL LEASES. See Oklahoma.

OKLAHOMA:
Under §§ 16, 20, Enabling Act, and sched. 28, constitution 
of Oklahoma, State took place of United States in prosecu-
tions for adultery, neither party being Indian, commenced in 
Indian Territory, and all essential parts of prosecution, in-
cluding bail bond, passed to State with power of enforce-
ment. Southern Surety Co. v. Oklahoma................................... 582
As one not in possession may not maintain action to quiet 
title and one may not maintain ejectment as lessee under oil 
or gas mining lease, equity has jurisdiction of suit by such 
lessee to restrain claimants under another lease from inter-
fering with property. Lancaster v. Kathleen Oil Co................ 551

OPIUM:
Court cannot know judicially that no opium is produced in 
this country, nor so assume when construing statute itself
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purporting to deal with producers of article. United States 
v. Jin Fuey Moy . 394

OPIUM REGISTRATION ACT:
In view of grave doubt as to constitutionality of Act of 1914, 
otherwise than as a revenue measure, this court construes it 
as such. United States v. Jin Fuey Moy.. ............................ 394
“ Any person not registered ” in § 8 of Act, refers to those re-
quired to register, and one not in that class is not subject to 
the penalties prescribed. Id.

OREGON:
Statutes establishing proceedings for ascertainment and 
adjudication of relative rights of claimants to same water, 
do not deny due process of law. Pacific Live Stock Co. n . 
Oregon Water Board....................................................................  440

OSAGE ALLOTMENTS. See Indians.

PARTIES:
Even though one not party to action might be estopped by 
final decree if and when made, he cannot be brought into 
suit by ancillary proceedings before final decree as if already 
estopped. Merriam v. Saalfield........................ 22 
One not a defendant, but estopped by decree because of 
having exercised control of defense, and who is not resident 
of district, cannot be brought into action by filing of sup-
plemental bill, without service of original process within 
district. Id.
Owner of property which may be assessed for benefits to 
pay for property condemned is not entitled under due proc-
ess provision of Fourteenth Amendment to be made party 
to condemnation proceedings or be heard as to amount of 
awards; provision requires only those whose property is to be 
taken to have prior notice. St. Louis & K. C. Land Co. v.
Kansas City...................................................................................  419
In Pennsylvania judgment debtor not party to garnishment 
proceeding to condemn claim due him from third person, 
nor bound by judgment discharging garnishee. New York 
Life Ins. Co. v. Dunlevy............................................................... 518

PAYMENT:
Where a bank holding a draft for collection, with instruc-
tions to deliver documents attached only on payment, per-
mitted drawee to take possession of goods covered by the
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documents on his agreeing to deposit the proceeds thereof 
as sold, such action on the part of the collecting bank con-
stituted a payment in law of the draft if the value of the 
goods was not less than the amount of the draft. Russo- 
Chinese Bank v. National Bank of Commerce .............. 403

PENAL CODE:
For sections construed, etc., see Congress.

PENAL STATUTES:
While penal provision not to be enlarged by interpretation, 
it must not be so narrowed as to fail to give full effect to its 
plain terms, as made manifest by its text and context. 
Lamar v. United States................................ 103

PENALTIES AND FORFEITURES:
Under § 4529, Rev. Stat., as amended in 1898, shipowner 
not liable for penalty for delay in payment of seaman’s wages 
during period between judgment and affirmance by appel-
late court, where reasonable cause for prosecuting appeal.
Pacific Mail S. S. Co. v. Schmidt . 245

PENNSYLVANIA:
Judgment debtor not party to garnishment proceeding to 
condemn claim due him from third person, nor bound by 
judgment discharging garnishee. New York Life Ins. Co. v. 
Dunlevy.........................................................................................  518

PHILIPPINE ISLANDS:
The review of a decree affecting division of conjugal prop-
erty made by the supreme court is by appeal and not writ 
of error. De la Rama v. De la Rama. 154 
In action of equitable nature proper method of review of 
judgment of supreme court under § 10, Act of 1902, is by 
appeal. Montelibano v. La Compania Tabacos...................... 455

PLEADING:
Amendment of complaint so as to distinctly bring it under 
the Employers’ Liability Act held not to amount to state-
ment of new cause of action, and that it related back to 
commencement of suit. Seaboard Air Line v. Renn............ 290
An amendment which merely expands or amplifies what was 
alleged in original complaint relates back to commencement 
of action and is not affected by intervening lapse of time; 
but an amendment which introduces a new or different cause 
of action is the equivalent of a new suit barred by the ex-
piration of the period of limitation. Id.
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PLEDGOR AND PLEDGEE: page

Brokers and their customers stand in the relation of pledgee 
and pledgor. Duel v. Hollins..............................................  523

POLICE POWER:
State may require licenses for employment agencies and 
prescribe reasonable regulations in respect to them enforce-
able in legal discretion of commissioner. Brazee v. Michigan 340

See States.

PORTO RICO:
Even though government has sovereign attributes and has 
only consented to be sued in its own courts, the solemn ap-
pearance in the United States District Court, and the taking 
of other steps by, its Attorney General, held to have 
amounted to a consent to be sued in that court, and there-
after government could not deny its jurisdiction. Richard-
son v. Fajardo Sugar Co.............................................................. 44

POST OFFICE. See Mails.

PRACTICE AND PROCEDURE:
Scope of review: This court has the power to, and in excep-
tional cases will, determine the merits on reversal of decision 
of Circuit Court of Appeals on question of its jurisdiction.
Lamar v. United States................................................................. 103
Objection to competency of presiding judge not made in 
courts below and which could have been corrected if made 
in trial court, not open here except under most peremptory 
requirements of law. De la Rama v. De la Rama ........ 154 
An attempt to open questions of detail in trial court, no 
clear and important error being shown, and the matter being 
one of local administration, disallowed. Id.
Where charge as whole is fair, objections made at time, but 
which did not specifically draw attention of trial court to 
inaccuracies in portions thereof, cannot, where not dealt 
with by appellate court, be pressed in this court. Seaboard 
Air Line v. Renn......................................................................... 290
Where state court has treated instrument involved as 
properly in evidence and has undertaken to determine its 
validity and effect, this court will not consider mooted 
questions of pleading as to whether instrument properly 
before court. Cincinnati, N. 0. & T. Ry. v. Rankin...........319
Validity of severable provisions of statute, not raised by 
charge against one violating it, nor considered by court be-
low, not considered by this court. Brazee v. Michigan. . .. 340
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In Second Circuit practice well established that appeal 
from decree in admiralty to the Circuit Court of Appeals 
opens case for trial de novo. Reid v. American Express Co... 544 
Disposition of case: That state appellate court may have in-
accurately expressed in one respect its reasons for affirm-
ance, does not require this court to reverse, if in fact, 
no reversible error exists. St. Louis & S. F. R. R. v.
Brown ........................................................................................... 223
Where, in action under Employers’ Liability Act, state trial 
and appellate courts have in effect held that conditions of 
assumption of risk were satisfied, this court, in absence of 
palpable error, simply announces concurrence. Baugham v. 
New York, P. & N. R. R................... .  ................................... 237
A judgment in suit under Employers’ Liability Act set 
aside for error of instruction as to recovery by state ap-
pellate court cannot be reinstated by this court on writ of 
error to state appellate court after judgment for lesser 
amount on second trial has been affirmed by that court.
Louisville & Nashville R. R. Co. v. Stewart.............................. 261
Opinion of both courts below and the jury being against de-
fendant’s contention that case should have been withdrawn 
from jury, this court affirms. Id.
Omission to plead or prove injury in interstate commerce, 
not made basis of assignment of error, held not ground for 
reversal; and also so held as to striking out certain special 
defenses. San Antonio & A. P. Ry. v. Wagner...................... 476
Demurrer to indictment under § 215, Crim. Code, having 
been sustained, and Government having appealed, and 
appellee having contended that court below passed only on 
sufficiency of indictment and did not consider statute, 
held, that such contentions involved construction of the 
statute; but in reversing District Court as to action in sus-
taining demurrer there was no intention of controlling 
lower court in its construction of the indictment. United
States v. New South Farm........................................................... 64
Where, on appeal from Court of Claims, finding of fact 
not sufficiently definite, the court, without expressing any 
opinion and reserving all questions of law, remands case for 
more particular findings on testimony already taken or, in 
discretion of court, on further testimony. United States v.
Archer............................................................................................. 119
Following lower courts: Where certiorari granted to review 
question of law, assumption that lower courts right where
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they agreed upon construction of facts. Pacific Mail S. S.
Co. n . Schmidt........................................ 245 
In absence of clear error this court will not disturb findings 
concurred in by lower courts. Seaboard Air Line v. Renn. .. 290 
Decisions of state courts on matters of state law are con-
trolling. St. Louis & K. C. Land Co. v. Kansas City.............. 419
Where both courts below concurred in findings of fact and 
conclusions of law, this court, in absence of clear error, 
affirms. Montelibano v. La Compania Tabacos...................... 455
Decision of highest state court that under a state constitu-
tional amendment legislative power of State was vested not 
only in legislature but also in people by referendum, and 
that a law disapproved by referendum was no law, is con-
clusive here. Davis v. Ohio....................................................... 565
Where decision of state court is necessary result of construc-
tion of state statute, this court accepts it as correct. Pacific 
Live Stock Co. v. Oregon Water Board.................... 440 
Rule that local practice sanctioned by local courts should 
not be disturbed, applied. De la Rama v. De la Rama.......... 154
In general: When evidence admissible for one purpose only 
counsel need not announce its purpose. Kansas City South-
ern Ry. v. Jones...........................................................................  181
That after the close of testimony plaintiff suing under both 
Employers’ Liability Act and Safety Appliance Act with-
drew his claim under latter, held not to amount to with-
drawal of testimony in regard to defective condition of ap-
pliances entitling defendant to directed verdict on ground of 
assumption of risk. St. Louis & S. F. R. R. v. Brown. .. 223 
Where jurisdiction rests on diverse citizenship it is the duty 
of Federal court to follow applicable decisions of state 
court, and this even though the words of the state court 
may have been obiter dicta, if they stated the principle of the 
decision, and the state court may have previously held 
otherwise. Brown v. Pacific Coast Coal Co.............................. 571
Quaere, whether under Conformity Act trial court is re-
quired, in action under Employers’ Liability Act, to adhere 
to state practice governing effect of general verdict and 
special findings. Spokane & I. E. R. R. Co. v. Campbell.......  497
Due process clause does not control mere forms of procedure 
in state courts or regulate practice therein. Holmes v.
Conway.............................    624
Rule of District Court requiring motions for new trial to be 
made within four days after verdict is mere regulation of
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practice, breach of which does not affect jurisdiction.
Abbott v. Brown............................................................................ 606
Order for new trial made by District Court for Southern 
District of Florida after adjournment, pursuant to General 
Rule No. 1, and before beginning of next term, is not be-
yond jurisdictional power of judge. Id.
Amendment of Rule 10, §§ 2 and 9, relative to printing of 
record. See p. 633.

PREFERENCES. See Bankruptcy.

PRESUMPTIONS:
While state legislature may go far in raising presumptions 
and changing burden of proof, there must be rational con-
nection between fact proved and ultimate fact presumed. 
McFarland v. American Sugar Co.............................................. 79
State act creating rebuttable presumption having no foun-
dation except on intent to destroy, held unconstitutional 
under Fourteenth Amendment. Id.
Presumption that if Congress has purpose to take class of 
suits out of usual jurisdictional restrictions relating thereto, 
it will make its purpose plain. Bankers Trust Co. v. Texas 
& Pacific Ry................................................................................. 295
It will not be presumed that interstate carrier is conducting 
its affairs in violation of law. Cin., N. 0. & T. Ry. v.
Rankin........................................................................................... 319
Engineer of train, on seeing lights of brakeman sent out to 
guard latter’s train, has right to presume that brakeman is 
standing on guard. Southern Railway v. Gray........................333
Court will not presume that demanding government will 
suffer person surrendered to be tried for any offense other 
than that for which surrendered. Bingham v. Bradley .... 511

PRINCIPAL AND AGENT:
Rule imputing agent’s knowledge to principal not applicable 
when third party knows there is no foundation for ordinary 
presumption and is acquainted with circumstances plainly 
indicating that agent will not advise principal. Mutual Life 
Ins. Co. v. Hilton-Green613 
Rule is not a shield for unfair dealing. Id.

PRIVILEGE TAX. See States.

PROCEDURE. See Practice and Procedure.
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Service essential to validity of personal judgment by state 
court where party does not voluntarily submit to jurisdiction 
and is not citizen of State. New York Life Ins. Co. v. Dun-
levy.............................................................................. 518
Personal service on judgment debtor necessary in inter-
pleader proceedings brought by garnishee. Id.
See Appeal and Error; Certiorari; Habeas Corpus; In-
junction; Jurisdiction.

PUBLIC LANDS:
While Congress may exercise control over lands to which 
claims have attached under existing statutes, such lands 
are not regarded as public lands under acts of Congress 
passed thereafter. United States v. Hemmer............................ 379
Nothing in legislative history of act of 1884 indicates that 
it was passed as amendment to act of 1875, or that Congress 
deemed earlier act did not sufficiently protect Indians in 
retention of homesteads. Id.
Provisions in act of 1875 permitting Indians to make home-
stead entries, not repealed by act of 1884. Id.
Indian who made homestead entry prior to passage of act of 
1884, but not final proof until thereafter, held to have made 
entry under act of 1875 and limitations of inalienability was 
according to that act. Id.

PUBLIC OFFICERS. See Members of Congress.

PUBLIC UTILITIES:
Corporation authorized by its charter to carry passengers 
and goods, but not to exercise any powers of a public service 
corporation, and which does such business, including carry-
ing of passengers to and from railroad terminals and hotels 
under contracts therewith, and also does a garage business 
with individuals, held a common carrier within meaning of 
District of Columbia Public Utility Act of 1913, and subject 
to jurisdiction of Commission as to terminal and hotel busi-
ness, but not as to garage business; and under the Act is 
bound to furnish information properly required by Com-
mission in regard to former but not as to latter business.
Terminal Taxicab Co. v. District of Columbia.......................... 252
Omission from a general order of a public utilities commis-
sion of concerns doing a small volume of business held not 
to amount to such a preference as to deny those affected by 
order the equal protection of the law. Id.
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While a distinctive name may be purely arbitrary, it must 
be one that distinguishes the article; and where more than 
one name, each descriptive of the article, are united, it 
amounts to misbranding if the article sold does not contain 
any of the article generally known individually by any of 
such names. United States v. Coca Cola Co...........................  265
A compound food product, the formula of which included 
a poisonous or deleterious ingredient, is not adulterated by 
the omission of such ingredient. Id.
Adulteration as used in § 7 is used in a special sense and an 
article may be adulterated by the adding of an injurious in-
gredient including component parts of the article itself; it 
is not to be confused with misbranding and provisions as to 
latter do not limit explicit provisions of § 7; and pro-
prietary foods sold under descriptive names are within its 
provisions, including those on market when Act was passed. 
Id.
A poisonous or deleterious ingredient may be an added ingre-
dient although it is covered by the formula and made a con-
stituent of the article sold. Id.
Whether an added ingredient is poisonous or deleterious held 
to be a question for the jury. Id.
The fact that a formula has been made up and followed and 
a distinctive name therefor adopted does not suffice to take 
an article from § 7, subd. 5 of Act: the standard by which 
the combination is to be judged is not necessarily the com-
bination itself. Id.

RAILROADS:
Have right to test rates prescribed by state statute as a unit, 
and to obtain injunction restraining state officers from en-
forcing law in its entirety if found to be confiscatory. Mis-
souri v. Chicago, B. & Q. R. R. Co............................................  533
Right is not exclusive of right to test it by resisting in each 
particular case an individual effort to enforce a single rate 
prescribed. Id.
Engineer of approaching train, on seeing lights of brakeman 
sent out to guard latter’s train, has right to presume that 
brakeman is standing on guard, and does not owe him duty 
to immediately stop train. Southern Railway v. Gray...... 333 
Danger to brakeman at work in switching at one end of 
“manifest” train, arising from switching operations by 
another crew at the other end, is not an ordinary risk, and,
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in absence of notice or knowledge, is not an assumed one.
Chesapeake <fc Ohio Ry. n . Proffitt........................ 462 
In absence of knowledge of custom of employer in making 
up trains, brakeman not bound by custom unless it is such 
as reasonably careful employer would adopt. Chesapeake &
Ohio Ry. v. Proffitt....................................................................... 462
Continuance of an engineer in his employment on locomotive 
equipped with old style lubricator glass, after he has re-
quested that new and safe style be substituted, held not to 
amount to assumption of extraordinary risk involved in re-
tention of older appliance. Chicago & N. W. Ry. v. Bower 470 
See Common Carriers; Employers’ Liability Act; Inter-
state Commerce; Rate Regulation; Safety Appliance Act.

RATE REGULATION:
In exerting public power State cannot, without violating 
Constitution, make rates so low as to be confiscatory. Mis-
souri v. Chicago, B. & Q. R. R. Co...................... 533 
From power to fix railroad rates results duty to provide op-
portunity to test their repugnancy as a unit to Constitution 
in case confiscation charged. Id.
State may not, by mandamus, compel railroad to comply 
with rates fixed by state law unless opportunity afforded to 
test question of confiscation. Id.
Railroad has right to test rates prescribed by state statute 
as a unit, and to obtain injunction restraining state officers 
from enforcing law in its entirety if found to be confiscatory. 
Id.
Right to test rate-making law as a unit is not exclusive of 
right to test it by resisting in each particular case an individ-
ual effort to enforce a single rate prescribed. Id.
Qualification as “ without prejudice ” of decrees in rate 
cases where assertions of confiscation not upheld, held not 
to leave controversy open as to period dealt with by decree, 
but to avoid prejudice as to property rights in future if 
confiscation should result. Id.
Qualification of decree dismissing bill to enjoin state officers 
from enforcing rate statute as without prejudice does not 
leave matter open so that in subsequent individual case 
brought by State to recover excess fares paid during period 
covered by company’s suit latter can attack constitutional-
ity of law as a whole. Id.
That State not party to company’s suit in which decree
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dismissing bill without prejudice entered, does not make 
decree inapplicable in individual suit of State to recover 
excess fares paid during period covered by company’s suit. 
Id.
Quaere as to ultimate right to recover for excess rates paid 
pending stay while constitutionality of statute pending, in 
absence of condition to that effect imposed when injunction 
.ssued. Id.
Quaere, whether suit by railroad against state officers to 
enjoin enforcement of rate-making statute is not a class suit 
binding upon all. Id.

REAL PROPERTY. See Condemnation of Land.

RECORD:
Amendment of Rule 10, §§ 2 and 9, relative to printing.
See p. 633.

REFERENDUM:
Nothing in Act of Congress of 1911, apportioning repre-
sentation among States, prevents people of State from 
reserving right of approval or disapproval by referendum of 
a state act redistricting State for purpose of congressional 
elections. Davis v. Ohio............................................................. 565

RELATION. See Pleading.

REMEDIES:
Right to test rate-making law as a unit is not exclusive of 
right to test it by resisting in each particular case an in-
dividual effort to enforce a single rate prescribed. Missouri 
v. Chicago, B. & Q. R. R. Co.....................  ...........533

REMOVAL OF CAUSES:
State may not prevent foreign commercial corporations do-
ing local business from exercising constitutional right to 
remove suits into Federal courts. Wisconsin v. Philadel-
phia & Reading Coal Co............................................................. 329
Section 1770f, Wisconsin Statutes, providing for revocation 
of license of foreign corporation in case it removes, or 
makes application to remove, into Federal court, any ac-
tion commenced against it by citizen of State is uncon-
stitutional as beyond power of State. Id.
Nothing is accomplished by unsuccessful attempt to re-
move administrative proceeding into Federal court where
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District Court has by remanding order adjudged that re-
moval not authorized. Pacific Live Stock Co. v. Oregon Water 
Board.............................................................................................. 440
Under § 28, Jud. Code, remanding order of District Court is 
final and conclusive and not subject to review. Id.

REPEALS. See Construction.

REPRESENTATIVES. See Members of Congress.

REPUBLICAN FORM OF GOVERNMENT. See Congress.

RES IPSA LOQUITUR. See Admiralty.

RES JUDICATA:
Doctrine furnishes a rule for decision of subsequent ease 
between same parties or their privies respecting same 
cause of action, and only applies where the subsequent ac-
tion has been brought. Merriam v. Sadlfield.......................... 22
Only final judgment is res judicata as between parties; and 
decree is not res judicata as against third party participating 
in defense unless such against defendant himself. Id.

RESTRICTIONS ON ALIENATION. See Indians.

REVISED STATUTES:
For sections construed, etc., see Table of Statutes Cited in 
front of volume.

RIPARIAN RIGHTS:
Rights of riparian owners on opposite sides of a stream 
embrace authority of both, without giving rise to legal in-
jury to other, to protect themselves from harm resulting 
from accidental or extraordinary floods, such as occur in the 
Mississippi River, by building levees if they so desire. Cub-
bins v. Mississippi River Commission. 351 
General right to unrestrained flow of rivers and streams and 
duty not to unduly deflect or change same by works con-
structed for individual benefit, qualified by limitation as to 
accidental and extraordinary floods, prevail under Roman 
Law, in England, and in this country. Id.
Owner of land fronting on Mississippi River has no right to 
complain of the overflow of his land caused by building of 
levees along banks of river for purpose of confining water 
in times of flood within river and preventing it from spread-
ing out from river into and over alluvial valley through
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which river flows to destination, although keeping water 
within river is to so increase its volume as to raise level and 
cause overflow complained of. Id.
State may require all claimants to same water to submit 
their claims to an administrative board and to pay a reason-
able fee for the expenses of such board. Pacific Live Stock 
Co. v. Oregon Water Board........................................................... 440
Statutes of Oregon, establishing proceedings for ascertain-
ment and adjudication of relative rights of claimants to 
same water, do not deny due process of law. Id.

RIVERS. See Mississippi River; Navigable Waters; Riparian 
Rights.

RULES OF COURT:
Amendment of Rule 10, §§ 2 and 9, relative to printing of 
record. See p. 633.
Amendment of Rule 37, relative to presentation of petitions 
for certiorari. See p. 635.

SAFETY APPLIANCE ACT:
Right of private action by employee injured while engaged in 
duties unconnected with interstate commerce, but injured by 
defect in a safety appliance required by act of Congress, is 
within constitutional authority of Congress. Texas & Pa-
cific Ry. v. Rigsby.....................................................  33
Employee of railroad has right of action for damages sus-
tained by reason of defective appliances in violation of Act, 
even though he was engaged at time in intrastate com-
merce. Id.
Amendment of 1903 enlarged scope of Act so as to em-
brace all vehicles used on any railway a highway of inter-
state commerce, whether or not employed at time in such 
commerce. San Antonio & A. P. Ry. v. Wagner.................. 476
Exception exempting cars used upon street railways does 
not extend to cars used in regular interstate traffic and also 
to some extent used on street railways. Spokane & I. E.
R. R. Co. v. United States.......................................................... 344
Cars used on electric railway doing interstate business held 
subject to Act in respect of grab-irons and hand-holds, not-
withstanding use at terminals upon street railways. Id. 
Electric interstate road is not exempted from requirements 
of Act because its terminals run over street railways.
Spokane & I. E. R. R. Co. v. Campbell.................................... 497



760 INDEX.

SAFETY APPLIANCE ACT—Continued. page
Congress may require installation of safety appliances on 
cars used on highways of interstate commerce, irrespective 
of the use made of any particular car at any particular time. 
Texas & Pacific Ry. v. Rigsby................................................... 33
If equipment is defective or out of repair, question of 
whether it is attributable to railroad company’s negligence 
is immaterial. Spokane & I. E. R. R. Co. v. Campbell........ 497
Whether defective condition of car is or is not due to negli-
gence of carrier is immaterial, an absolute duty being im-
posed. Texas & Pacific Ry. v. Rigsby................................... 33
Section 4 does not relieve carrier from liability in a remedial 
action for death or injury of employee caused by, or in con-
nection with, movement of a defectively equipped car. Id. 
Quaere, whether failure of coupler to work at any time does 
not sustain charge of violation. San Antonio & A. P. Ry. v.
Wagner..........................................................................................  476
Requires locomotives to be equipped with automatic coup-
lers and protection extends to men when coupling, as well 
as uncoupling, cars. Id.
Whether methods substituted for grab-irons and hand-holds 
offer same, better, or adequate protection to employees, than 
those prescribed by Act, is not question for expert testi-
mony. Spokane & I. E. R. R. Co. v. United States............. 344
Act may not be violated with impunity by omitting grab- 
irons and hand-holds because company deems provisions 
onerous or because it considers that it has adopted more ex-
pedient methods for protection of employees. Id.
Under § 8, Act of 1893, and § 5, Act of 1910, an employee 
is not deemed to have assumed risk although continuing in 
employment after knowledge of defect. Texas & Pacific 
Ry. v. Rigsby............................................................................... 33
Proof that employee violated an order is not proof that he 
did so wilfully, and where wilfulness not found, such viola-
tion is negligence and not departure from course of employ-
ment. Spokane & I. E. R. R. Co. n . Campbell...................... 497
That employee may have violated an order does not take 
him from the protection of the Act, if brakes were defective 
and such defectiveness was proximate cause of injury. Id.
Disregard of Act is wrongful act, and where it results in dam-
age to one of class for whose especial benefit it was enacted, 
right to recover damages from party in default is implied.
Texas & Pacific Ry. v. Rigsby.......................... 33 
State cannot make or enforce laws inconsistent with Act. Id.
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Employers’ Liability and Safety Appliance Acts are in pari 
materia, and where former refers to any defect or insuffi-
ciency, due to employer’s negligence, in its appliances, it is 
legislative intent to treat violation of latter act as negli-
gence per se. San Antonio & A. P. Ry. v. Wagner........ 476

SALES:
Section 215, Crim. Code, prohibits using the mails for fraud-
ulent statements assigning to article to be sold qualities 
which it does not possess. United States v. New South 
Farms.............................................................................................. 64
There is deception and fraud within the meaning of § 215, 
Crim. Code, where the article is not of the character repre-
sented and hence does not serve the purpose. Id.
Persons employing false representations as to use to which 
an article offered may be put, are engaged in scheme to de-
fraud within meaning of § 215. Id.

SEAMEN’S WAGES. See Maritime Law.

SECRETARY OF INTERIOR:
Under Acts of 1906 and 1910, Secretary has exclusive au-
thority and jurisdiction to determine heirs of allottee Indian 
entitled to succeed to allotment made under Act of 1887, in 
case of his death during restricted period, including right to 
reopen and review previous administrative order on proper 
charges of newly discovered evidence or fraud. Lane v.
Mickadiet ........................................... 201 
Mandamus will not lie to control conduct of Secretary con-
cerning matter within his administrative authority. Id.

SECRETARY OF TREASURY:
Decision in dispute regarding interpretation of specifica-
tions of Government contract held final. Merrill-Ruckgdber 
Co. v. United States..................................................................... 387

SENECA INDIANS. See Indians.

SOVEREIGNTY:
Even though government of Porto Rico has sovereign attri-
butes and has only consented to be sued in its own courts, 
the solemn appearance in the United States District Court, 
and the taking of other steps by, its Attorney General, held 
to have amounted to a consent to be sued in that court, and 
thereafter government could not deny its jurisdiction.
Richardson n . Fajardo Sugar Co.......................... 44



762 INDEX.

SPECIAL ASSESSMENTS. See Condemnation of Land; page 
Taxes and Taxation.

STATES:
Legislative power may not declare one guilty, or presump-
tively guilty, of a crime. McFarland v. American Sugar Co. 79 
While legislature may go far in raising presumptions and 
changing burden of proof, there must be rational connection 
between fact proved and ultimate fact presumed. Id.
Cannot make or enforce laws inconsistent with the Safety 
Appliance Act. Texas & Pacific Ry. n . Rigsby .......... 33 
May require all claimants to same water to submit their 
claims to an administrative board and to pay a reasonable 
fee for the expenses of such board. Pacific Live Stock Co. v.
Oregon Water Board..................................................................... 440
Power to preserve fish and game within its border is inherent 
in sovereignty of State, subject to any valid exercise of au-
thority under Federal Constitution. Kennedy v. Becker... 556 
Tribal Seneca Indians are subject to fish and game laws of 
New York as to lands ceded by Big Tree Treaty of 1797. 
That Indians are wards of United States does not derogate 
from authority of State. Id.
Judicial power of United States is wholly independent of 
state action and States may not, directly or indirectly, de-
stroy, abridge, limit or render it inefficacious. Wisconsin 
n . Philadelphia & Reading Coal Co....................................  329
Regulation of common carriers: State may not, by man-
damus, compel railroad to comply with rates fixed by state 
law unless opportunity afforded to test question of confisca-
tion. Missouri v. Chicago, B. & Q. R. R. Co......................... 533
In exerting public rate-making power State cannot, without 
violating Constitution, make rates so low as to be confisca-
tory. Id.
Regulation of corporations: State may not prevent foreign 
commercial corporations doing local business from exercis-
ing constitutional right to remove suits into Federal courts. 
Wisconsin v. Philadelphia & Reading Coal Co...................... 329
Section 1770f, Wisconsin Statutes, providing for revocation 
of license of foreign corporation in case it removes, or makes 
application to remove, into Federal court, any action com-
menced against it by citizen of State, is unconstitutional as 
beyond power of State. Id.
Interstate commerce: The general rule against state burdens 
on interstate shipments, applicable to intoxicating liquor,
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has been modified so as to bring it under state control after 
delivery, but before sale, in its original package. Rosenber-
ger v. Pacific Express Co............................................................ 48
Attempt to prohibit interstate shipments C. O. D. or pre-
vent fulfillment of such contracts, is repugnant to the Con-
stitution. Id.
Power to control interstate C. 0. D. shipments prior to en-
actment of Penal Code, not deducible from enactment of 
§ 239 of that Code. Id.
Under the Wilson Act a State has power to prevent solicita-
tion of orders for intoxicating liquors to be shipped from 
other States. Id.
Police power: State may require licenses for employment 
agencies and prescribe reasonable regulations in respect to 
them enforceable in legal discretion of commissioner. Brazee 
v. Michigan................................................................................... 340
Adultery is an offense against the marriage relation and be-
longs to the class of subjects which each State controls in its 
own way. Southern Surety Co. v. Oklahoma.............. 582 
Republican form of government: Whether guarantee has been 
disregarded by action of people of State in amending its con-
stitution presents no justiciable controversy, but involves 
exercise by Congress of authority vested in it by Constitu-
tion. Davis v. Ohio................................................................... 565
Elections: Nothing in Act of Congress of 1911, apportioning 
representation among States, prevents people of State from 
reserving right of approval or disapproval by referendum of 
a state act redistricting State for purpose of congressional 
elections. Davis v. Ohio..........................................................  565
Suits by and against: Although State not suable without 
consent, state officer may be enjoined from doing act vio-
lative of Federal Constitution. Missouri v. Chicago, B. &
Q. R. R. Co................................:................................................ 533
State should be given opportunity to accept and abide by 
decision of this court; and where legislature has not met in 
regular session since rendition of decision, motion for 
execution denied without prejudice. Virginia v. West 
Virginia........................................................................................ 531
In general: Forts, arsenals and like places over which exclu-
sive jurisdiction has been ceded to United States are not re-
garded as part of State. Southern Surety Co. n . Oklahoma.. 582 
Due process of law does not require State to provide for sus-
pension of judgment pending appeal, nor prevent it making
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it costly in case judgment upheld. Louisville & Nashville
R. R. Co. v. Stewart..................................................................... 261

STATUTE OF LIMITATIONS. See Limitations.

STATUTES. See Congress; Construction.

STOCK BROKERS. See Brokers.

STOCK AND STOCKHOLDERS. See Bankruptcy; Brokers.

STOCK TRANSFERS:
In California, title to stock may be transferred by delivery 
of certificates and the corporate books are not open for 
public information. Stowe v. Harvey...................................... 199

STREET RAILWAYS:
That the terminals of an electric interstate railroad run 
over street railways does not exempt it from requirements of 
Safety Appliance Act. Spokane & I. E. R. R. Co. v. Camp-
bell............. ........................................... 497

SUIT AGAINST STATE. See States.

SUPPLEMENTAL BILL:
A supplemental bill is not dependent or ancillary to original 
suit in sense that jurisdiction of it follows jurisdiction of 
original cause. Merriam v. Saalfield.................... 22

TARIFFS:
Published rules relating to tariffs of interstate carriers must 
have a reasonable construction. Menasha Paper Co. v.
Chicago & N. W. Ry. Co.............................. 55

TAXES AND TAXATION:
Scheme of distribution of taxes and assessments which is 
palpably arbitrary and constitutes plain abuse may be con-
demned: mere fact that there may be inequalities is not 
enough to invalidate action of State. St. Louis & K. C.
Land Co. v. Kansas City............................................................. 419
Owner of property which may be assessed for benefits to 
pay for property condemned is not entitled under due 
process provision of Fourteenth Amendment to be made 
party to condemnation proceedings or be heard as to 
amount of awards; provision requires only those whose 
property is to be taken to have prior notice. Id.
Property owner entitled to be heard as to amount of his
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assessment for benefits, but not entitled to be heard as to 
assessments of all other property owners. Id.

See Condemnation of Land; States.

TAX SALES:
Under § 64a of Bankruptcy Act, holders of tax-certificates 
who have paid taxes and assessments on property of bank-
rupt at tax sales which have been declared invalid, are en-
titled to reimbursement out of general fund of bankrupt’s 
estate, with legal interest, but not with larger interest and 
penalties imposed by statute in redemptions. Dayton n .
Pueblo County...............................................................................  588

TERMS OF COURT:
Statutory provisions relating to terms of District Courts of 
Florida and provisions of Judicial Code, held to permit 
special terms to be held at any time for transaction of any 
kind of business. Abbott v. Brown....................... 606 
General Rule No. 1 of District Court for Southern District 
of Florida, should be liberally construed so as to keep court 
open from beginning of one statutory term to beginning of 
next; and an adjournment made pursuant to that rule does 
not bring term to end. Id.

TERRITORIES. See Indian Territory.

TEXAS:
Statute of 1907, imposing special license taxes on express 
companies maintaining offices for C. 0. D. shipments of 
intoxicating liquors, is an unconstitutional burden on and 
interference with interstate commerce, and does not justify 
an express company accepting such a shipment in refusing 
to deliver the same. Rosenberger v. Pacific Express Co.......... 48

TEXAS AND PACIFIC RAILWAY:
Provision in § 1 of Act of 1871 was not intended to confer 
jurisdiction upon any particular court, but merely render 
company capable of suing and being sued in any court of 
competent jurisdiction. Bankers Trust Co. v. Texas & 
Pacific Ry. 295

TREATIES:
Art. X of Extradition Treaty with Great Britain of 1842, 
not to be so construed as to require demanding govern-
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meni to send its citizens to country where fugitive found to 
institute legal proceedings. Bingham v. Bradley....................  511
Status of merchant, as defined by treaty with China of 
1880, is that acquired in China. Chin Fong v. Backus.......... 1
Reservation to tribe of privilege of fishing and hunting on 
land conveyed by Treaty of Big Tree of 1797, held one in 
common with grantees and others to whom privilege might 
be extended, but subject to appropriate regulation by 
State. Kennedy v. Becker......................................................... 556

See Extradition.

TRIAL:
Due process of law does not forbid a hearing upon a tran-
script of evidence formerly heard in court, and where the 
parties assented to the course pursued. De la Rama v. 
De la Rama................................................................................... 154

TRIAL BY JURY:
Seventh Amendment exacts trial by jury according to 
course of common law—that is, by unanimous verdict. 
Minneapolis & St. Louis R. R. v. Bombolis..............................  211
State court in enforcing right created by Federal statute does 
not derive its authority as a court from the United States, 
but from the State, and the Seventh Amendment does not 
apply to it. Id.
Seventh Amendment applies only to proceedings in Federal 
courts, and does not in any manner govern or regulate 
trials by jury in state courts, even in action brought under 
Federal act. Minneapolis St. Louis R. R. v. Bombolis... 211 

St. Louis & S. F. R. R. v. Brown........... 223 
Chesapeake & Ohio Ry. v. Carnahan................  241
Louisville & Nashville R. R. n . Stewart........... 261
Chesapeake & Ohio Ry. n . Kelly....................... 485
Chesapeake & Ohio Ry. n . Gainey........................ 494

Verdict in state court in action under Employers’ Liability 
Act, which is not unanimous, but which is legal under laws of 
State, is not illegal under Seventh Amendment. Minneapo-
lis & St. Louis R. R. v. Bombolis................................................. 211

St. Louis & S. F. R. R. v. Brown...................i 223 
Chesapeake & Ohio Ry. v. Carnahan................................. 241
Louisville & Nashville R. R. v. Stewart.............................. 261

UNITED STATES:
Congress had power to create Mississippi River Commission 
and through it to build levees to improve navigation, and
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Government is not responsible to riparian owners for de-
flection of water by reason thereof. Cubbins v. Mississippi 
River Commission......................................................................... 351
Quaere, whether suit against Mississippi River Commission 
to enjoin construction of levees is not suit against United 
States. Id.
Quaere as to liability to owner of tract of land part of which 
taken for erection of dike in navigable river. United States 
v. Archer....................................................................................... 119

UNITED STATES COMMISSIONERS:
Illegal arrest by state or municipal authorities does not af-
fect jurisdiction of United States extradition commissioner.
Kelly n . Griffin........................................................................  6

VENUE:
Court will not, in order to accommodate venue of particular 
offense, introduce confusion into the law. United States v.
Lombardo........................................................................................ 73

VIRGINIA V. WEST VIRGINIA:
State should be given opportunity to accept and abide by de-
cision of this court; and where legislature has not met in 
regular session since rendition of decision, motion for execu-
tion denied without prejudice. Virginia v. West Virginia.. 531

WAIVER:
Parties to contract of an interstate shipment by rail made 
pursuant to Commerce Act cannot waive its terms; nor can 
carrier by conduct give shipper right to ignore such terms 
and hold carrier to different responsibility than that fixed 
by the agreement made under published tariffs and regula-
tions. Georgia, F. & A. Ry. v. Blish Milling Co........... 190

WASHINGTON STATE:
Under Mining Act it is duty of mine owner to supply ventila-
tion that will prevent accumulations of gas, which duty 
cannot be delegated, and gas-tester is a representative of the 
principal and not a fellow-servant of other employees en-
gaged in mining. Brown v. Pacific Coast Coal Co....................571

WATERS. See Riparian Rights.

WHITE SLAVE TRAFFIC ACT:
Under § 6 the required certificate must be filed in office of 
Commissioner of Immigration, and offense of not filing is 
not committed in another district where person is harbored;



768 INDEX.

WHITE SLAVE TRAFFIC ACT—Continued. page

and District Court of that district has not jurisdiction of 
offense. United States v. Lombardo........................................ 73
Offense of failing to file certificate as required by § 6, is not a 
continuing one which, under § 42, Jud. Code, can be pun-
ished in either of more than one district. Id.

WILLS:
Sections 6509 and 6521, Mansfield’s Digest, Laws of Ar-
kansas, were not put in force in Indian Territory by Act of 
May 2, 1890; but quaere as to § 6523. Gidney v. Chappel.. 99 
Section 5625, Mansfield’s Digest, Laws of Arkansas, was 
put in force in Indian Territory by Act of May 2, 1890. Id.

WILSON ACT:
Under Act State has power to prevent solicitation of orders 
for intoxicating liquors to be shipped from other States. Ro-
senberger v. Pacific Express Co.......................... 48 
Modifies general rule as to state burdens on interstate com-
merce so as to bring intoxicating liquor under state control 
after delivery, but before sale, in its original package. Id.

WISCONSIN:
Section 1770f, of statutes, providing for revocation of license 
of foreign corporation in case it removes, or makes applica-
tion to remove, any ,action commenced against it by citizen 
of State, into Federal court, is unconstitutional as beyond 
power of State. Wisconsin v. Phila. & Reading Coal Co... 329

WORDS AND PHRASES:
General words in statute must be read in light of statute as 
a whole and with due regard to situation in which they are 
to be applied. United States v. Nice .................... 591 
Where a criminal statute does not define a word used therein, 
its etymology must be considered and its ordinary meaning 
applied. United States v. Lombardo................ ........... 73
“ Adulteration ” as used in § 7 of the Pure Food and Drugs 
Act is used in a special sense. United States v. Coca Cola
Co.................................................................................................... 265
“ Any person not registered ” in § 8 of Opium Registration 
Act of 1914, refers to those required to register, and one not 
in that class is not subject to the penalties prescribed. 
United States v. Jin Fuey Moy.................................................. 394
“ File ” means to deliver to office indicated and to send to 
such office through the mails. United States v. Lombardo.. 73

WRIT OF ERROR. See Appeal and Error.
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