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ABATEMENT. See Actions.

ACCOUNTS AND ACCOUNTING : PAGE

On accounting for oil and gas taken under color of lease 
later than that of plaintiff, but without actual knowledge 
thereof, although recorded, defendant to be credited with 
cost of improvements and operation, incurred prior to, but 
not after, actual notice. Guffey v. Smith......................... 101, 120
Unsuccessful defendant in ejectment, unless purchaser in 
good faith, must account for fruits gathered during posses-
sion; and one purchasing property of a minor under void in-
strument not purchaser in good faith. Longpre v. Diaz.... 512 
Under Art. 442, Civ. Code of Porto Rico, heir who possessed 
property in personal good faith relieved from liability to ac-
count after ejectment, even though ancestor acquired prop-
erty otherwise. Id.
Statement under § 68a of Bankruptcy Act. See Cumberland 
Glass Co. v. De Witt.................................................................... 447

ACTIONS:
United States may sue to set aside conveyances or contracts 
transferring restrictions upon alienation of Indian allot-
ments. United States v. Noble ........................ 74 
Government may sue in personam importer fraudulently 
entering goods, notwithstanding inability to proceed in rem.
United States v. Sherman146 

By § 8 of Commerce Act shipper has right of action against 
carrier for damages occasioned by the doing of prohibited 
thing. Pennsylvania R. R. v. Puritan Coal Co........... 121 
Right of one entitled to lieu lands under Forest Reserve Act 
of 1897 where patent issued to another. See Daniels v.
Bernhard............................... 572
Homesteader may maintain action for trespass against one 
cutting timber on land entered and recover for own use value 
of taking, notwithstanding trespasser has settled with Gov-
ernment. Knapp v. Alexander Co........................................... 162

(681)
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Right to, of bankrupt, after composition. See Cumberland 
Glass Co. v. De Witt.....................................................................  447
By trustee in bankruptcy under §§ 23b and 70e, Bankruptcy 
Act; when maintainable. See Park v. Cameron.......................616
Right of holder of oil and gas lease to maintain ejectment.
Guffey v. Smith...................................  101, 120 
In Porto Rico, minor deprived of property by private sale 
may maintain ejectment on coming of age, without first 
seeking rescission of partition. Longpre n . Diaz................... 512
Against vessel, when jurisdiction of state court attached.
See Rounds n . Cloverport Foundry............................................ 303
Where common interest in fund exists and it is impracticable 
for all concerned to be made parties, class suit may be 
brought and decree therein is binding upon all the class.
Hartford Life Ins. Co. v. Ibs...................................................... 662
Revivor, effect of consent to, to estop defendant’to object 
to capacity of substituted plaintiff. See Parker v. McLain 469 
At common law no action for damages for wrongful death; 
and right of action for personal injuries dies with person in-
jured.’ St. Louis, I. M. & S. Ry. v. Craft................ 648 
In cases under Employers’ Liability Act right of recovery de-
pends entirely upon that statute, state statutes being super-
seded thereby. Id.
Under the statute of Idaho giving remedy for wrongful 
death, recovery is not for benefit of estate of decedent, but 
for that of his heirs as established by law of State. Spokane 
& Inland Empire R. R. v. Whitley.......................................... 487
Action for damages by shipper against carrier for failure to 
furnish needed cars maintainable in state courts. Pennsyl-
vania R. R. v. Puritan Coal Cot............... 121

Eastern Railway v. Littlefield.............................................. 140
Notwithstanding §§ 8, 22 of Commerce Act, jurisdiction of 
state courts in existing causes of action not superseded where 
determination of matters calling for exercise of administra-
tive power and discretion of Commerce Commission or 
which are within exclusive jurisdiction of Federal courts, are 
not involved. Pennsylvania R. R. v. Puritan Coal Co........ 121
Suit for damages occasioned by violation or discriminatory 
enforcement of carrier’s rule of practice, arising in interstate 
commerce, within jurisdiction of either state or Federal 
courts. Id.

ACTS OF CONGRESS. See Congress.
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ADMIRALTY : PAGE

Proceeding in rem within exclusive jurisdiction of admiralty.
Rounds v. Cloverport Foundry.......................... 303

ADOPTION:
Children adopted by proceedings in another State may be 
excluded by State in its statute of descent. Hood v. Mc-
Gehee................................. .A ............ 611 
Adoption in one State cannot acquire greater scope in others 
than their laws give to it by reason of adopter’s expectation.
Id.
Construction of contract of adoption as complying with law 
of State where made but as not giving rights in State where 
property situated, because law of latter excludes such chil-
dren, does not deny adoption full faith and credit. Id.

AIR-BRAKES. See Safety Appliance Act.

ALABAMA:
Provision of statute of descent excluding children adopted 
by proceedings in other States not violative of Federal right.
Hood v. McGehee .................................... 611

ALIENATION OF LANDS. See Indians.

ALIENS. See Federal Question.

ALLOTMENTS. See Indians.

AMENDMENT:
Of constitution; significance of. Collins v. Johnston....... 502 
Of corporate charters. See Chicago, B. & Q. Ry. v. Wisconsin 
R. R. Comm......................................... 220 
Of statutes; effect to be given. See St. Louis, I. M. & S. Ry.
v. Craft.................................... .............. 648

AMOUNT IN CONTROVERSY. ’See Jurisdiction, I, II, 5.

APPEAL AND ERROR:
Appeal lies from final order of District Court made upon 
petition of Commerce Commission directing witness to an-
swer certain questions and produce documents. Ellis v.
Interstate Com. Comm................................................................... 434
Remedy where probate court having jurisdiction to order a 
sale erred in regard to application of proceeds, is by appeal.
Doran v. Kennedy ....................... ....................... 362
Where case tried twice below and twice went to highest 
state court and Federal question decided adversely to plain-
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tiff in error on first appeal, he is not concluded thereby be-
cause he then failed to take writ of error, if it appears that 
first judgment of higher court not final disposition of case.
Coe v. Armour Fertilizer Works.................................................. 413
It is only when judgment of court of last resort final that 
writ will lie under § 237, Jud. Code. Id.
Habeas corpus cannot be employed as substitute for writ of 
error. Collins v. Johnston............................. 502

See Jurisdiction.

APPEARANCE:
Although Government in demurrer asserts special appear-
ance, if pleading raises not only question of jurisdiction of 
subject-matter of action but also that of merits, there is a 
general appearance which waives objection to jurisdiction.
Thames & Mersey Ins. Co. v. United States .............. 19 
Effect of special appearance. See Coe v. Armour Fertilizer 
Works................................................................................................413

ARKANSAS:
Municipal ordinance making it unlawful to conduct livery 
stable in certain defined portions of city, not unconstitu-
tional as depriving owner of stable already established 
within district, of property without due process, or denying 
equal protection of the law. Reinman v. Little Rock........... 171

ARMY:
Rates for transportation of. See Southern Pacific Ry. Co.
v. United States............................................................................ 202

ASSIGNMENT:
By Indians of interest in rents and royalties. See United 
States v. Noble............................   74
What contemplated by § 24, Judicial Code. See Brown v.
Fletcher.......................................................................................... 583

ASSIGNMENT OF CLAIMS:
Quaere as to validity under § 3477, Rev. Stat. Knapp v.
Alexander Co................................................................................. 162

ASSUMPTION OF RISK. See Negligence.

ATTACHMENT:
In action in personam state court has jurisdiction to issue 
auxiliary attachment against vessel. Rounds v. Cloverport 
Foundry......................................................................................... 303
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Specific attachment in suit against owners of vessel for re-
pairs, under lien provisions of Kentucky statutes, held 
auxiliary lien attachment in suit in personam to protect 
judgment, and within jurisdiction of state court. Id.

ATTORNEY AND CLIENT:
Attorneys originally employed, under written contract con-
taining provisions against revocation, to collect claim against 
Government, and who rendered substantial services in con-
nection therewith, but had been superseded by other attor-
neys over their objection and offer to proceed with case, held 
entitled to compensation to amount equal to that provided 
by contract. McGowan v. Parish ...................... 285

AUXILIARY ATTACHMENT. See Attachment.

BANKRUPTCY:
Composition proceeding is substitute for bankruptcy pro-
ceeding and in a measure supersedes latter; and when con-
firmed reinvests bankrupt with all his property free from 
claims of creditors. Cumberland Glass Co. v. De Witt.......... 447
Provision of Bankruptcy Act as to composition proceedings 
to be construed with entire act. Id.
Restoration of estate after composition restores to bankrupt 
right of action upon choses in action. Id.
Object of set-off provision in § 68a is to permit statement of 
accounts with view to application of doctrine of set-off be-
tween mutual debts and credits; it is permissive, does not 
enlarge doctrine of set-off, and cannot be invoked where gen-
eral principles of set-off would not justify it. Id.
Provision not self-executing and its benefit to be had only 
upon action of District Court when properly invoked. Id. 
Suit by trustee in bankruptcy to recover against wrongdoers 
who had appropriated bankrupt’s property without his as-
sent, not one within §§ 23b, 70e, of Bankruptcy Act. Park 
n . Cameron.......................................... 616 
A mere right to lien on property covered by unrecorded 
chattel mortgage lost if proceeding to fasten not taken prior 
to bankruptcy of mortgagor. Detroit Trust Co. v. Pontiac
Bank..............................................................................................  186

BENEFICIAL ASSOCIATIONS. See Corporations.

BONDS. See Supersedeas Bonds.
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BRIEFS OF COUNSEL: PAGE

Brief of counsel stricken from files on account of vituperative, 
unwarranted and impertinent expressions in regard to op-
posing counsel. Royal Arcanum v. Green................ 531

BURDEN OF PROOF. See Evidence.

CALIFORNIA:
Civil Pol. Code, § 3897, relative to tax sales, is not uncon-
stitutional under Fourteenth Amendment. Chapman v.
Zdbelein........................................................................................... 135
This court agrees with meaning attributed by state courts 
to Art. VI, §§ 6, 8 of state constitution in regard to judge of 
court of one county holding court in another county on re-
quest of Governor. Collins n . Johnston ................. 502

CANCELLATION OF PATENTS. See Public Lands.

CAPITAL PUNISHMENT. See Ex Post Facto Laws.

CARMACK AMENDMENT. See Interstate Commerce.

CARRIERS. See Common Carriers; Interstate Commerce; 
Railroads.

CAR SHORTAGE. See Common Carriers; Interstate 
Commerce; Interstate Commerce Commission.

CASES OVERRULED, ETC.:
For cases approved, distinguished, explained, followed and 
overruled, see Table of Cases Cited in front of volume.

CHARTER PARTIES:
Tax on; constitutional validity of. See United States v.
Hvoslef............................................. ;...................... 1
Jurisdiction of suit for refund of money paid for stamps af-
fixed to. Id.

CHARTERS:
Effect of legislation as amendment. See Chicago, B. & Q.
Ry. v. Wisconsin R. R. Comm.......................... 220 

See Corporations.

CHICKASAW INDIANS. See Indians.

CHILDREN. See Adoption.

CIRCUIT COURT OF APPEALS. See Jurisdiction.
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CLAIMS AGAINST UNITED STATES: page

Under § 24, par. 20, Jud. Code, District Court has jurisdic-
tion of suit against United States for refund of taxes paid 
under Corporation Tax Law. United States v. Emery........ 28
Under par. 20, § 24, Jud. Code, Court of Claims has juris-
diction of suit against United States for refund of money 
paid for stamps affixed to charter parties under § 25, War 
Revenue Act of 1898. United States v. Hvoslef ........... 1
Under refunding acts such claims are founded upon law of 
Congress within meaning of Tucker Act and Judicial Code.
Id.
The District Court having jurisdiction of claim is that of 
District of plaintiff’s residence, but that requirement is sub-
ject to waiver by failure to specifically object to jurisdiction 
before pleading to merits. Id.
Such requirement waived by general appearance. Thames 
& Mersey Ins. Co. v. United States...................................... .  .. 19
Although pendency of one class of claims may have induced 
passage of act of Congress providing for their adjustment, 
act may embrace other claims if its terms sufficiently wide.
United States v. Hvoslef............................................................. 1
Where officers of Government do not have to invoke § 3477, 
Rev. Stat., and are willing to pay amount of claim into court 
and so protect rights of one claiming interest in warrant, and 
all parties consent, and grounds for equity exist and there is 
no clear adequate remedy at law, court may exercise equity 
jurisdiction. McGowan v. Parish ...................... 285 
Quasre as to validity of assignment under § 3477, Rev. Stat.
Knapp v. Alexander Co.........:...................... 162

CLASSIFICATION:
Validity under Constitution. See Constitutional Law,
VII, 3.
Cases involving power of State and reasonableness of exer-
cise. Waugh v. Mississippi University ................. 589 

Reinman v. Inttle Rock .............. f. i....... 171 
Phcenix Ins. Co. v. McMaster.................... 63 
Booth v. Indiana......................................................  391
Collins v. Johnston.............................. 502

CLASS SUITS. See Parties.

COAL MINING:
Police power to regulate. See Booth v. Indiana.....................391

CODES. See Criminal Code; Judicial Code.
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COLLATERAL ATTACK. See Judgments and Decrees, pag e

COMMERCE. See Constitutional Law; Interstate Com-
merce.

COMMITTEE REPORTS. See Construction.

COMMON CARRIERS:
Cannot escape duty by pleading expense of performance.
Chicago, B. & Q. Ry. v. Wisconsin R. R. Comm........... 220 
Not liable for failure to supply cars as result of sudden and 
great demands which could not be foreseen, but must treat 
shippers fairly if not identically. Pennsylvania R. R. v.
Puritan Coal Co...................................... 121 
Action for damages by shipper against carrier for failure to 
furnish needed cars maintainable in state courts. Pennsyl-
vania R. R. v. Puritan Coal Co.................................................. 121

Eastern Railway v. Littlefield....................... 140 
Liability for failure to furnish reasonable number of cars 
for accepted shipment accrues when goods tendered and 
carrier fails to furnish facilities needed; and proof of un-
avoidable car shortage, of which shipper was given no notice, 
no defense. Eastern Ry. v. Littlefield ................... 140 
Must promptly notify shippers of inability to perform serv-
ice; receipt of shipment without notice will estop carrier 
from setting up excuse. Id.
Constitutional validity of Florida statute relative to ship-
ment of citrus fruits. See Sligh v. Kirkwood ............ 52 
Constitutional validity of South Carolina statute relative to 
adjustment of claims against. See Charleston & W. C. Ry.
v. Varnville Co....................................... 597 
Constitutional validity of Wisconsin statute relative to 
stoppage of trains. See Chicago, B. & Q. Ry. v. Wisconsin 
R. R. Comm................................................................................... 220

See Interstate Commerce Commission.
COMMON LAW:

Death by wrongful act affords no basis of recovery of dam-
ages, and right of action for personal injuries dies with per-
son injured. St. Louis, I. M. & S. Ry. v. Craft...................... 648

COMPOSITIONS. See Bankruptcy.
CONFLICT OF LAWS:

In cases under Employers’ Liability Act right of recovery 
depends entirely upon that statute, state statutes being

1 superseded thereby. St. Louis, I. M. & S. Ry. v. Craft.... 648
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State law on subject acted on by Congress not sustainable 
as help to Federal statute because it goes farther than Con-
gress has seen fit to go. Charleston & W. C. Ry. v. Varnville
Co.............. 597 
While right given by law of one State may be enforceable in 
another, if not opposed to its policy, when so enforced the 
law of enacting State governs. Spokane & Inland Empire
R. R. v. Whitley.......................................................................... 487

CONGRESS:
Acts construed:
Assignment of Claims Against United States. McGowan 
v. Parish .......................................................................................  285
Bankruptcy Act. Cumberland Glass Co. v. De Witt..............447

Detroit Trust Co. v. Pontiac Bank.......... 186
Park v. Cameron...............................  616

Carey Act. Bothwell v. Bingham County ................ 642
Corporation Tax Law. United States v. Emery................... 28
Criminal Code, § 189. Ebeling v. Morgan............... 625

§§ 190, 192. Morgan n . Devine ........... 632
Employers’ Liability Act. Robinson v. Baltimore & Ohio R.R. 84

St. Louis, I. M. & S. Ry. v. Craft.................................... 748
Seaboard Air Line n . Tilghman..................... 499

Extradition. Collins v. Johnston....................... 502
Forest Reserve Act. Daniels v. Wagner.........................  547

Sawyer v. Gray ................... 674
Indians, acts affecting. McDougal v. McKay........................ 372

Pigeon v. Buck................. 386
United States v. Noble........... 74

Interstate Commerce Acts. Charleston & C. R. R. v. Varn-
ville Co. 597

Eastern Ry. v. Littlefield........................... 140
Ellis v. Interstate Com. Comm...........................................  434
Louisville & N. R. R. v. Maxwell.................. 94
Pennsylvania R. R. v. Puritan Coal Co.............. 121

Judicial Code, § 24. American Surety Co. n . Shulz ....... 159
Brown n . Fletcher..................................... 583
Louisville & N. R. R. v. Western

Union Tel. Co................................ 300
United States v. Emery............. 28
United States v. Hvbslef. ..........i 1

§ 128. Louisville & N. R. R. v. Western
Union Tel. Co................................. 300

vol . ccxxxvii —44
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Judicial Code, § 237. Coe v. Armour Fertilizer Works............413
Cumberland Glass Co. v. De Witt......... 447
Erie R. R. v. Solomon............... 427
Louisville & N. R. R. v. Maxwell... 94 
Minneapolis, St. P. & S. Ry. v. Popp-

lar...............................'. 369
New Orleans Tax Payers v. Sewerage

Board........................ 33
Parker v. McLain................................. 469
Pennsylvania R. R. v. Keystone Ele-

vator......................... 432
Reinman v. Little Rock............. 171
Royal Arcanum v. Green............ 531
St. Louis, I. M. & S. Ry. v. Craft. . .. 648
Stewart Min. Co. v. Ontario Min. Co... 350

§ 238. Toop v. Ulysses Land Co............ 580
§ 250. Chott v. Ewing .................... 197

McGowan v. Parish................ 285
§ 297. United States v. Hvoslef...................... 1

Mining Laws. Stewart Min. Co. v. Ontario Min. Co............ 350
Philippine Act. Export Lumber Co. v. Port Banga Co.......... 388
Post Road and Telegraph Act. Louisville & N. R. R. v.
Western Union Tel. Co................................ 300
Practice and Procedure in Federal Courts. Guffey v. Smith 101
Public Land Laws. Doran v. Kennedy................................... 362

Knapp v. Alexander Co......................... 162
Pure Food and Drugs Act. Sligh v. Kirkwood.................... 52
Railroad Land Grants. Southern Pacific Co. v. United States 202
Reclamation Act. Henkel v. United States........................... 43
Refunding Acts. Thames & Mersey Ins. Co. v. United States 19

United States v. Hvoslef........................ 1
Safety Appliance Acts. Erie R. R. v. Solomon........................ 427 x

Minneapolis, St. P. & S. Ry. v.
Popplar.................... 369

United States v. Chicago, B. & Q.
Ry................ .. 410

United States v. Erie R. R............. 402
Supersedeas Bonds. American Surety Co. v. Shulz........ 159
Tariff Act of 1909. United States v. Sherman...................... 146
Trade-Mark Act. Merriam Co. v. Syndicate Pub. Co.......... 618
Tucker Act. Thames & Mersey Ins. Co. v. United States . . 19

United States v. Hvoslef . . . 1
War Revenue Act of 1898. Thames & Mersey Ins. Co. v.
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United States................................................................................. 19
United States v. Hvoslef..................................................... 1

Acts Cited: See Table of Statutes Cited in front of volume. 
Power of: Congress may define offenses against the law and 
its purpose was manifest in enacting §§ 190, 192, Crim. 
Code, to create separate offenses under each section. Mor-
gan v. Devine................................................................................. 632
Power over navigable waters paramount to that of State 
and extends to whole expanse of stream independent of 
depth. Greenleaf Lumber Co. v. Garrison................................ 251
Power to regulate commerce paramount to right of one 
acting under state authority to erect anything in navigable 
waters. Id.
Power to lay tonnage tax on entry not inclusive of power to 
lay taxes on exports. United States v. Hvoslef...................... 1
Judgment of: Judgment as to whether construction in or 
over river is or is not obstruction to navigation, conclusive.
Greenleaf Lumber Co. v. Garrison............................................... 251

CONSTITUTIONAL LAW:
I. General Principles.

Where provision of Constitution applicable, duty to enforce 
it all embracing and imperative. Riverside Mills v. Menefee 189 

II. Congress, Powers and Duties of. See Congress.
III. States. See States.
IV. Contract Clause.

Louisiana act of 1908, and ordinance thereunder, establish-
ing rates for water for drinking and domestic purposes, not 
an impairment of obligation of statute providing for free 
water for sewerage purposes. New Orleans Tax Payers n .
Sewerage Board............................................................................. 33

V. Commerce Clause.
Power of Congress to regulate commerce paramount to right 
of one acting under state authority to erect anything in 
navigable waters. Greenleaf Lumber Co. v. Garrison............ 251
Section 2573, Code of 1912 of South Carolina, relative to ad-
justment of claims against carriers, an unconstitutional 
burden on interstate commerce and in conflict with Carmack 
Amendment. Charleston & W. C. Ry. v. Varnville Co.......... 597
Wiscpnsin statute requiring interstate trains to make cer-
tain stops held unconstitutional under commerce clause.
Chicago, B. & Q. Ry. v. Wisconsin R. R. Comm...................... 220
Florida statute of 1911, prohibiting delivery for shipment of
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citrus fruits immature and otherwise unfit for consumption, 
not an unconstitutional attempt to regulate interstate com-
merce. Sligh v. Kirkwood............................. 52

See Interstate Commerce.
VI. Fifth Amendment.

Fifth Amendment not applicable to States. Booth v. Indiana 391 
Owner of wharf erected in navigable waters not entitled to 
compensation for removal of part thereof outside of new 
harbor lines established by Federal authority. Greenleaf 
Lumber Co. v. Garrison................................................................. 251

VII. Fourteenth Amendment.
1. Generally: Condemnation without hearing repugnant to 
Amendment. Riverside Mills n . Menefee................................ 189
Regulation by State of business of livery stable keeping, not 
arbitrary or unjustly discriminatory, does not fringe upon 
rights under Amendment. Reinman v. Little Rock.............. 171
Quœre, whether operation of railroad on private property 
can be treated as state action within meaning of Fourteenth 
Amendment. St. Anthony Church v. Pennsylvania R. R... 575 
2. Due Process of Law: Due process of law has regard to sub-
stance of right and not to matters of form and procedure; 
and in determining denial to one convicted of crime entire 
course of proceedings must be considered. Frank v. Man-
gum..........................   309
Question of deprivation of liberty without due process of 
law involves jurisdiction not of any particular court but 
power and authority of State itself. Id.
Fourteenth Amendment does not preclude State from 
adopting and enforcing rule of procedure that objection to 
absence of prisoner on rendition of verdict cannot be taken 
on motion to set aside verdict as nullity after motion for 
new trial made on other grounds, exclusive of this one, 
denied. Id.
State may establish rule of practice that defendant may 
waive his right to be present on rendition of verdict, with-
out violating due process of law. Id.
Right of State to abolish jury trial without violating Four-
teenth Amendment includes right to limit effect of error 
respecting incident of trial. Id.
Police statute requiring mine -owners to furnish certain con-
veniences on request of specified number of employés, not 
unconstitutional as depriving owners of property without 
due process. Booth v. Indiana..........  ............................. 391
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Right to notice and opportunity to be heard not satisfied by 
extra-official or casual notice, or hearing as matter of favor.
Coe v. Armour Fertilizer Works......................... 413 
Any course of procedure for taking property to satisfy al-
leged legal obligation which does not accord hearing to 
protestant invoking supreme law of land, is not due process.
Id.
State statute allowing, after execution returned “ no prop-
erty ” against corporation, execution to issue against stock-
holder for same debt to be enforced against his property to 
extent of his unpaid subscription, without notice or other 
preliminary step, is repugnant to Fourteenth Amendment. 
Id.
One cannot be denied due process of law on ground that such 
process would not avail him on merits. Id.
Where defendant comes into court for sole purpose of ob-
jecting on jurisdictional grounds to execution of final process 
against his property, his petition cannot be converted into 
tender of issue of fact respecting his status as a stockholder 
so as to conclude him on a matter not within pleadings or 
litigated. Id.
Sentence of fourteen years imprisonment for perjury not 
deprivation of liberty without due process of law where 
statutory limit not exceeded. Collins v. Johnston......... 502 
State may, without offending due process of law, establish 
rule that students in its educational institutions shall not 
affiliate with fraternities. Waugh v. Mississippi University 589 
Municipal ordinance making it unlawful to conduct livery 
stable in certain defined portions of city, not unconstitutional 
as depriving owner of stable already established within dis-
trict, of property without due process of law. Reinman v.
Little Rock .......................................... 171 
Courts of one State cannot, without violating due process 
clause, extend authority beyond their jurisdiction to con-
demn resident of another State when neither his person nor 
property within jurisdiction of former. Riverside Mills v.
Menefee.......................................................................................... 189
Due process cannot be denied in fixing, by judgment against 
one beyond jurisdiction of court, an amount due, even 
though enforcement of judgment postponed until issue of 
execution. Id.
That judgment may not, under full faith and credit clause, 
be enforced in another State, affords no ground for court
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entering it without jurisdiction in violation of due process 
of law. Id.
Statute providing for sale of property for taxes, which gives 
opportunity to be heard as to fairness of assessment, provides 
for notice of time and place of sale with right of redemption 
for five years, does not deprive owner of property without 
due process of law. Chapman v. Zobelein.............................. 135
Mississippi statute of 1912, prohibiting certain fraternities 
in its educational institutions, not unconstitutional as deny-
ing students due process of law. Waugh v. Mississippi
University..................................................................................... 589
3. Equal protection of the laws: Classification based on ob-
vious and rational distinctions not forbidden. Waugh v. 
Mississippi University'. ... -.t 589
Regulations of proper officials, making effective valid state 
police statute, not invalid. Id.
State may base classification of students in its educational 
institutions by putting those already connected with organi-
zations, joining of which is to be prohibited, within excepted 
class by themselves. Id.
Mississippi statute of 1912, prohibiting certain fraternities 
in its educational institutions, not unconstitutional as deny-
ing some students equal protection of the law. Id.
Municipal ordinance making it unlawful to conduct livery 
stable in certain defined portions of city, not unconstitu-
tional as depriving owner of stable already established within 
district, of equal protection of the law. Reinman v. Little 
Rock............................................................................................... 171
Requiring foreign insurance corporations having less than 
certain proportionate amount of investments in state secu-
rities to make deposits as condition to doing business within 
State, while those having the amount might give surety 
bonds, not unconstitutionally arbitrary. Phœnix Ins. Co.
v. McMaster................................................................................. 63
Exercise in good faith of statutory authority by state officers 
to license and reject doing of intrastate business by foreign 
corporations, not denial of equal protection to excluded cor-
poration, where action based on classification not arbitrary 
or unreasonable. Id.
Police statute requiring mine owners to furnish certain con-
veniences on request of specified number of employés, not 
unconstitutional as denying equal protection of the law.
Booth v. Indiana........................................................................... 391
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That some offenses are punished with less severity than 
others not denial of equal protection of the law. Collins v.
Johnston..................................................................... 502

VIII. Cruel and Unusual Punishments.
Prohibition in Eighth Amendment is limitation upon Federal
Government and not on the States. Collins n . Johnston.... 502

IX. Double Jeopardy.
One convicted under separate counts of same indictment for 
violation of §§ 190, 192, Crim. Code, and sentenced sep-
arately under each, held not, after having served sentence 
under one count, entitled to be released on ground of double 
jeopardy because the several things charged were done at 
same time and as part of one transaction. Morgan v. Devine 632 

X. Duties on Exports.
Freedom from taxation on exports under Art. I, § 9, Con-
stitution, means that process of exportation shall not be ob-
structed by any burden of taxation. United States v. Hvoslef 1 
Tax on charter parties held tax on exports within prohibi-
tion of Art. I, § 9, of Constitution. Id.
Taxes on policies of marine insurance on exports prohibited 
by Art. I, § 9, of Constitution. Thames & Mersey Ins. Co.
v. United States.............................................................................. 19

XI. Eminent Domain.
All privileges granted in public waters subject to perpetual 
power of sovereignty, exercise of which not a taking of pri-
vate property for public use. Greenleaf Lumber Co. v. Gar-
rison ...............................................................................................  251

XII. Ex Post Facto Laws.
Prohibition against ex post facto laws is directed against 
legislative action only and not against decisions of state 
courts. Frank v. Mangum ............................ 309 
Inhibition on, not intended to obstruct mere alterations in 
conditions deemed necessary for orderly infliction of humane 
punishment. Malloy v. South Carolina ................. 180 
Changing mode of infliction of penalty from hanging to 
electrocution does not increase punishment and is not un-
constitutional under prohibition of Constitution. Id.
Only those laws that create or aggravate the crime, increase 
the punishment, or change the rules of evidence for purpose 
of conviction, fall within prohibition. Id.

XIII. Full Faith and Credit.
Does not require authenticated proof of decree to include 
all pleadings and proceedings. Parker v. McLain........ 469



696 INDEX.

CONSTITUTIONAL LAW—Continued. pag e

Where original decree sued on does not purport to lay 
reciprocal duty on judgment creditor, full faith and credit 
not denied because judgment on decree does not impose 
such duty. Id.
Judgment of State of incorporation sustaining as legal an 
amendment to constitution and by-laws of fraternal and 
beneficial corporation, is entitled to full faith and credit in 
courts of another State. Royal Arcanum v. Green.............. 531
Where trial court refuses to hold that rights of parties were 
determined by law of another State in which decree rendered 
establishing them, and to apply such iaw, a question arises 
under the full faith and credit clause of the Constitution. Id.
Exclusion from evidence of decree of courts of State in which 
insurance company organized, adjudging rights of corpora-
tion as between itself and members of its mortuary fund, 
and refusal to enforce provisions of such decree, amount to 
denial of full faith and credit. Hartford Life Ins. Co. v. Ibs 662 
Decree of court having jurisdiction to determine all ques-
tions relating to internal management of corporation man-
aging mortuary fund, in suit brought on behalf of all sim-
ilarly situated, establishing rights of members of fund, is 
binding upon all members similarly situated, and is entitled 
to full faith and credit in courts of other States in suits be-
tween the corporation and such members. Id.
Even if such suits are for a different purpose than the one 
in which decree entered, it must be given full faith and 
credit, and is conclusive so long as unmodified. Id.
Where, under laws of State of commission of wrongful act 
causing death, right of action is for benefit of widow and 
mother of decedent, and the widow, suing as adminis-
tratrix, recovered judgment in another State, court of State 
in 'which wrongful act committed, in suit by mother, not 
bound to regard such judgment as having been prosecuted 
by or on behalf of the mother; nor did attempt of mother to 
obtain a part of the proceeds of such judgment, which was 
successfully denied, amount to a ratification thereof, en-
titling it to full faith and credit in the suit by the mother.
Spokane & Inland Empire R. R. v. Whitley.............. 487 
Construction of contract of adoption as complying with law 
of State where made but as pot giving rights in State where 
property situated, because law of latter excludes such chil-
dren, does not deny adoption full faith and credit. Hood v.
McGehee......................................................................................... 611
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XIV. Trial by Jury.
Right of State, to abolish jury trial without violating Four-
teenth Amendment includes right to limit effect of error 
respecting incident of trial. Frank v. Mangum......................  309

CONSTITUTIONS:
Amendment giving authority where it existed before may 
be adopted from abundant caution and not as recognizing 
and supplying a casus omissus. Collins n .Johnston........ 502

CONSTRUCTION:
General principles: Legislation should not be construed 
retrospectively. Waugh v. Mississippi University.............. 589
As general rule specific and individual marks and figures 
control generic ones; and there is an analogy between con-
trol of specific figures over estimates and that of monuments 
over distances. Smoot v. United States ................. 38 
Act of justice embodied in Court of Claims not to be con-
strued strictly and with adverse eye. United States v. Emery 28 
Opinion of state court interpreted in light of issue as framed 
by pleadings. Reinman v. Little Rock..................................... 171
In absence of evidence from record and findings of fact, 
verdict for plaintiff means that evidence sustained material 
allegations of complaint. Eastern Ry. v. Littlefield............... 140
Of Federal statutes: In construing act of Congress known 
purpose must be effectuated as nearly as may be. McDougal 
v. McKay...................................................................................... 373
Reports of committees of Congress may be persuasive as 
showing that words of act should not be wrongly construed.
St. Louis, I. M. & S. Ry. v. Craft...................... 648 
Provision brought into Federal statute by way of amend-
ment, expressing deliberate will of Congress, must be given 
effect. Id.
Provision of Bankruptcy Act as to composition proceedings 
to be construed with entire act. Cumberland Glass Co. v. 
De Witt........................................................................................... 447
Although pendency of one class of claims may have induced 
passage of act of Congress providing for their adjustment, 
act may embrace other claims if its terms sufficiently wide.
United States v. Hvoslef............................... 1

Apparent conflict between fifth and concluding paragraphs 
of § 250, Jud. Code, eliminated by turning primarily to con-
text of section and secondarily to provisions in pari materia. 
Chott v. Ewing................................................................................ 197
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Of State Constitutions and Statutes: Not every gen-
eral law of State applicable to corporations to be regarded as 
amendment of charters. Chicago, B. & Q. Ry. v. Wisconsin 
R. R. Comm.....................................   ...................... 220
Presumption that state court did not regard state statute 
as amendment of charter of corporation affected thereby.
Id.
Where order of state railroad commission as to stoppage of 
interstate trains is based on requirement of state statute, 
validity of which sustained by state court, this court must 
pass upon validity of statute. Id.
Where highest state cdurt has sustained police statute under 
state constitution, this court only concerned with its validity 
under Federal Constitution. Booth v. Indiana........... 391 
Holding that corporations subject to police power differ-
entiated from one that every general law an amendment to 
charters. Chicago, B. & Q. Ry. v. Wisconsin R. R. Comm.. 220 
This court will not consider effect of construction of statute 
prohibiting exportation of fruit when immature and unfit 
for consumption as food as prohibiting its export while im-
mature for purposes other than that of food, until state 
court has so construed it. Sligh v. Kirkwood...................... 52
Constitution and by-laws of fraternal and beneficial cor-
poration construed by laws of State of incorporation. Royal 
Arcanum v. Green......................................................................... 531
Of Contracts: Construction by highest state court of con-
tract authorized by legislature of State, while not conclusive 
upon this court, accepted in this case. Interborough Transit
Co. v. Sohmer................................................................................. 276
Construction of contract of adoption as complying with 
law of State where made but as not giving rights in State 
where property situated, because law of latter excludes such 
children, does not deny adoption full faith and credit. Hood 
v. McGehee........................................ '............................................ 611
Letter from Government engineer notifying contractor that 
larger amount of material than that specified in contract 
would probably be required, held not to be a contract for the 
additional amount or modification of original contract.
Smoot v. United States................................................................  38

CONTRACTS:
Government contracts: Contractor misled by misrepresenta-
tions in specifications as to material to be excavated, held
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entitled to allowance for actual excess amount expended. 
Christie v. United States.............................................................. 234
In such case legal aspects not affected by absence of sinister 
purpose. Id. 
In establishing “ angle of repose ” for banks of excavation, 
honest exercise of judgment by engineers in charge sufficient; 
and contractor not entitled to damages by reason of slough-
ing of banks on account of too sharp angle. Id. 
Cost of recovering concrete forms buried by sloughing of 
banks of excavation held not recoverable by contractor. Id. 
Government held not responsible to contractor for promise 
of additional compensation for cofferdams to protect work, 
made by officer without authority and which was subse-
quently revoked. Id.
Provision for extra work held not to supersede paragraph 
requiring work to be done by contractor himself ; and where 
conditions contemplated by contract required use of coffer-
dams, contractor not entitled to extra compensation there-
for. Id.
Letter from Government engineer notifying contractor that 
larger amount of material than that specified in contract 
would probably be required, held not to be a contract for the 
additional amount or modification of original contract. 
Smoot v. United States................................................................. 38
Liability under: Attorneys originally employed, under writ-
ten contract containing provisions against revocation, to 
collect claim against Government, and who rendered sub-
stantial services in connection therewith, but had been su-
perseded by other attorneys over their objection and offer to 
proceed with case, held entitled to compensation to amount 
equal to that provided by contract. McGowan v. Parish 285 
Generally: Prohibited by Employers’ Liability Act. See 
Robinson v. Baltimore <fc Ohio R. R.......................................... 84

See Adoption; Construction; Insurance.

CONTRIBUTORY NEGLIGENCE:
As defense under Employers’ Liability. Act. Seaboard Air 
Line v. Tilghman.........................................................................  499
Safety Appliance Act does not deal with defense of. Min-
neapolis, St. P. & S. Ry. v. Popplar........................................ 369

CORPORATIONS:
Status of: Corporations created by act of Congress inher-
ently entitled to invoke jurisdiction of this court to review
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judgment of Circuit Court of Appeals. Texas & Pacific Ry.
w II ill..................... 208

Texas & Pacific Ry. v. Marcus..................... 215 
Charters: Not every general law of State applicable to cor-
porations to be regarded as amendment of charters. Chicago, 
B. & Q. Ry. v. Wisconsin R. R. Comm....................................... 220
Presumption that state court did not regard state statute as 
amendment of charter of corporation affected thereby. Id. 
Holding that corporations subject to police power differen-
tiated from one that every general law an amendment to 
charters. Id.
Stockholders’ liability: Law of State of incorporation gov-
erns in enforcing liability of stockholders for stock subscrip-
tions and in establishing relative rights and duties of stock-
holders and corporation. Royal Arcanum v. Green.............. 531
While judgment against corporation may be made con-
clusive upon stockholders, as to existence and amount of 
debt, property of third party may not be taken to satisfy 
debt because he is a stockholder and indebted to corporation, 
without opportunity to be heard. Coe v. Armour Fertilizer 
Works.. :............................................. 413
State statute allowing, after execution returned “no prop-
erty” against corporation, execution to issue against stock-
holder for same debt to be enforced against his property to 
extent of his unpaid subscription, without notice or other 
preliminary step, is repugnant to Fourteenth Amendment.
Id.
Foreign: State may determine conditions upon which foreign 
corporation may do business within its limits, and altogether 
exclude one, not doing an interstate business, from doing 
business therein, so long as no Federal constitutional or 
statutory rights are destroyed or abridged. Phoenix Ins.
Co. n . McMaster........................................................................... 63

. Exercise in good faith of statutory authority by state officers 
to license and reject doing of intrastate business by foreign 
corporations, not denial of equal protection to excluded cor-
poration, where action based on classification not arbitrary 
or unreasonable. Id.
Requiring foreign insurance corporations having less than 
certain proportionate amount of investments in state securi-
ties to make deposits as condition to doing business within 
State, while those having the amount might give surety 
bonds, not unconstitutionally arbitrary. Id.
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That a director, but not resident agent, of foreign corpora-
tion, resides within State, does not give courts thereof juris-
diction over the corporation which is not doing business and 
has no resident agent therein; and this applies to a judgment 
even though by implied reservation its effect is limited to 
confines of State. Riverside Mills v. Menefee...................... 189
Beneficial associations: Rights of members of fraternal and 
beneficial corporation can only be determined by resort to 
its constitution and by-laws. Royal Arcanum v. Green .... 531 
Constitution and by-laws of fraternal and beneficial cor-
poration construed by laws of State of incorporation. Id.

See Corporation Tax Law.

CORPORATION TAX LAW:
Realty corporation simply collecting and distributing rent 
from specified parcel of land is not doing business within 
meaning of law. United States v. Emery.............................. 28
Under § 24, par. 20, Jud. Code, District Court has jurisdic-
tion of suit against United States for refund of taxes paid.
Id.

COURT AND JURY:
Duty, respectively, under Employers’ Liability Act. Sea-
board Air Line v. Tilghman ............................ 499 
Case held properly submitted to jury on question of whether 
in fact appliance complained of was defective. Minneapolis, 
St. P. & S. Ry. v. Popplar............................ 369 
Case held properly submitted to jury. Texas & Pacific Ry.
v. Hill ...........................................................................................  208

COURT OF CLAIMS:
Act of justice embodied in court not to be construed strictly 
and with adverse eye. United States v. Emery.................. 28
Under par. 20, § 24, Jud. Code, court has jurisdiction of suit 
against United States for refund of money paid for stamps 
affixed to charter parties under § 25, War Revenue Act of 
1898. United States v. Hvoslef ......................... 1
Under refunding acts such claims are founded upon law of 
Congress within meaning of Tucker Act and Judicial Code.
Id.

COURTS:
Power and duty: Courts of one State cannot, without violat-
ing due process clause, extend authority beyond their juris-
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diction to condemn resident of another State when neither 
his person nor property within jurisdiction of former.
Riverside Mills v. Menefee............................. 189 
That a director, but not resident agent, of foreign corpora-
tion, resides within State, does not give courts thereof juris-
diction over the corporation which is not doing business and 
has no resident agent therein; and this applies to a judgment 
even though by implied reservation its effect is limited to 
confines of State. Id.
Where holder of gas and oil lease cannot maintain ejectment 
in state court, he cannot, under §§ 721, 914, Rev. Stat., do 
so in Federal courts in the State. Guffey v. Smith..........101, 120
Action of Secretary of War in establishing new harbor lines 
held not subject to judicial review. Greenleaf Lumber Co. v.
Garrison......................................................................................... 251
What regulations State may establish as to discipline of its 
educational institutions, and how to be enforced, for de-
termination of state courts, whose decision conclusive in 
absence of denial of due process of law. Waugh v. Missis-
sippi University........................................................    589
Power and duty of dealing with questions of excessiveness 
of verdict rests upon lower courts. St. Louis, I. M. & S. Ry.
v. Craft.............................................. 648 
Proper court of jurisdiction in which corporation managing 
mortuary fund chartered has power to determine all ques-
tions relating to its internal management. Hartford Life 
Ins. Co. v. Ibs 662
This court agrees with meaning attributed by state courts 
of California to Art. VI, §§ 6, 8 of state constitution in re-
gard to judge of court of one county holding court in another 
county on request of Governor. Collins v. Johnston.......... 502
Who entitled to resort to: That one is entitled to his day in 
court does not entitle him to two days therein. Doran v.
Kennedy.......................................................................................... 362
Right of recourse by homesteader. Knapp v. Alexander
Co. .................................................................................................162
Conformity act: Decisions of highest courts of State in which 
property situated accepted and applied by Federal courts 
as rules of property. Guffey v. Smith................101, 120 
In absence of claim that offense based on unconstitutional 
statute, question of whether petitioner for habeas corpus 
unconstitutionally deprived of liberty not determinable until 
conclusion of course of justice in state courts, and Federal
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courts must consider proceedings of both trial and appellate 
courts of State. Frank v. Mangum.................... 309

See Court of Claims; Jurisdiction; Practice and Procedure. 
CREEK INDIANS. See Indians.
CRIMINAL CODE:

Section 189 construed. Ebeling v. Morgan............... 625 
Sections 190, 192 construed. Morgan v. Devine.......... 632

CRIMINAL LAW:
Determination of comparative gravity of criminal offenses 
within constitutional right of State. Collins v. Johnston.... 502 
That some offenses are punished with less severity than 
others not denial of equal protection of the law. Id.
One extradited from Great Britain not protected by § 5275, 
Rev. Stat., from trial and conviction for crime committed 
in State after extradition. Id.
Under § 189, Crim. Code, offense is complete each time any 
one mail bag is torn or injured, irrespective of any attack 
upon or mutilation of any other bag. Ebeling v. Morgan. .. 625 
Under § 189, Crim. Code, successive cuttings of different 
mail bags separate offenses. Id.
Same course of conduct and upon same occasion may 
amount to separate offenses. Id.
In prosecution under § 189, Crim. Code, proof of cutting 
one mail sack will not support counts as to other sacks, but 
the cutting into each sack constitutes separate crime. Id. 
Under §§ 190, 192, Crim. Code, two offenses—breaking 
into a post office and stealing property belonging to Post 
Office Department—may be committed and separately 
charged and punished. Morgan v. Devine ................ 632 
Congress may define offenses against the law and its purpose 
was manifest in enacting §§ 190, 192, Crim. Code, to create 
separate offenses under each section. Id.
Test of whether breaking and larceny constitute two sepa-
rate offenses is whether separate acts have been committed 
with requisite criminal intent and such as are punishable by 
the statute. Id.
Test of identity of offenses when double jeopardy pleaded 
is whether same evidence required to sustain them; and if 
not, then fact that both charges relate to and grow out of 
one transaction does not make single offense where more 
than one defined by statute. Id.
One convicted under separate counts of same indictment for
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violation of §§ 190, 192, Crim. Code, and sentenced sepa-
rately under each, held not, after having served sentence un-
der one count, entitled to be released on ground of double 
jeopardy because the several things charged were done at 
same time and as part of one transaction. Id.
As to what constitutes due process of law, see Constitu-
tional Law.

CRUEL AND UNUSUAL PUNISHMENTS:
Prohibition in Eighth Amendment is limitation upon Fed-
eral Government and not on the States. Collins v. Johnston. 502

CUSTOMS LAW:
Assessed duty must be paid as condition of entry and right 
to file protest; after payment and protest importer may exer-
cise statutory right of review. United States v. Sherman .... 146 
No notice or hearing necessary where assessment of duties 
iS in rem. Id.
In case of fraudulent entry, inability of Government to pro- ' 
ceed in rem does not prevent it from enforcing personal lia-
bility of importer. Id.
Importer not concluded by reliquidation order made more 
than year after entry where complaint contains no allega-
tion of presence of protest or of fraud, but may plead and 
defend even though he did not file protest and make pay-
ment required in case of original liquidation. Id.
In suit to recover duty assessed under such reliquidation, 
Government must conform to general rule of pleading where 
recovery sought on ground of fraud. Id.

DAMAGES:
In cases under Employers’ Liability Act right of recovery 
depends entirely upon that statute, state statutes being 
superseded thereby. St. Louis, I. M. & S. Ry. v. Craft.... 648 
At common law death by wrongful act affords no basis of 
recovery of damages, and right of action for personal in-
juries dies with person injured. Id.
Recovery under Employers’ Liability Act as amended. Id. 
Diminution under Employers’ Liability Act; duty of jury 
in determining amount. Seaboard Air Line v. Tilghman .... 499 
Right of Government contractor to. See Christie v. United 
States............................................................................................... 234

DAY IN COURT:
That one is entitled to his day in court does not entitle him 
to two days therein. Doran v. Kennedy..............................  362
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DEATH BY WRONGFUL ACT. See Common Law; Em- pag e  

ployers’ Liability Act.

DEATH PENALTY. See Ex Post Facto Laws.

DEBTOR AND CREDITOR. See Bankruptcy.

DEFENSES:
Federal Safety Appliance Act does not deal with defense of 
contributory negligence. Minneapolis, St. P. & S. Ry. v.
Popplar............................................. 369 
Refusal of trial court to permit proffered defense, even if 
erroneous, does not ordinarily affect jurisdiction or amount 
to more than error. Collins v. Johnston..................................  502

DESCENT AND DISTRIBUTION:
State may, in its statute of descent, exclude children adopted 
by proceedings in other States. Hood v. McGehee........ 611 
Where homesteader entitled to patent, his heirs on his death 
take as such under § 2448, Rev. Stat., and not directly under 
§ 2291. Doran v. Kennedy......................................................... 362
Law governing descent and distribution of Indian allotments 
under Supplemental Creek Agreement of 1902. McDougal 
v. McKay.............................,...........i............. .. 372
Where Creek Indian allottee under Supplemental Agree-
ment of 1902 died leaving father of Creek blood and mother 
of non-Creek blood, father takes fee simple to allotment; 
had both been of Creek blood and duly enrolled each would 
have taken one-half. Id.
Court will not disregard effect of decisions of state and 
Federal courts which have become rules of property and on 
which many titles have been acquired. Id.

DISTRICT COURTS. See Jurisdiction.

DISTRICT OF COLUMBIA:
Jurisdiction under § 250, Jud. Code, general except in cases 
under first class. McGowan v. Parish..................................... 285
Where jurisdiction invoked on substantial ground other 
than that of jurisdiction of trial court, it extends to determi-
nation of all questions presented by record, irrespective of 
disposition of particular question on which appeal rests. Id. 
Section 250, Jud. Code, confers no jurisdiction on this court 
to review judgment of Court of Appeals where question of 
authority of United States arising under the patent laws; 
the only mode of review being by certiorari or certificate.
Chott v. Ewing.... 197

VOL. CCXXXVH—45
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DIVERSITY OF CITIZENSHIP. See Jurisdiction. pag e

DOUBLE JEOPARDY. See Constitutional Law, IX.

DUE PROCESS OF LAW:
Cases involving questions of:
Booth v. Indiana........................................................................... 391
Chapman v. Zobelein................................................................... 135
Coe v. Armour Fertilizer Worfcs..................................................... 413
Collins v. Johnston....................................................................... 502
Frank v. Mangum....................................................................... 309
Reinman v. Little Rock................................ 171 
Riverside Mills v. Menefee..........................................................189
Waugh v. Mississippi University............................................. 589

DUTIES ON EXPORTS. See Constitutional Law, X.

DUTIES ON IMPORTS. See Customs Law.

EDUCATIONAL INSTITUTIONS:
State may, without offending due process of law, establish 
rules that students in its educational institutions shall not 
affiliate with fraternities. Waugh v. Mississippi University 589 
State may base classification of students in its educational 
institutions by putting those already connected with organi-
zations, joining of which is to be prohibited, within excepted 
class by themselves. Id.
What regulations State may establish as to discipline of its 
educational institutions, and how to be enforced, for determi-
nation of state courts, whose decision conclusive in absence 
of denial of due process of law. Id.
Mississippi statute of 1912. prohibiting certain fraternities 
in its educational institutions, not unconstitutional either as 
denying students due process of law or as denying some of 
them equal protection of the law. Id.

EIGHTH AMENDMENT. See Constitutional Law, VIII.

EJECTMENT:
In Porto Rico, minor deprived of property by private sale 
may maintain ejectment on coming of age, without first 
seeking rescission of partition. Longpre v. Diaz........................512
Under Art. 442, Civ. Code of Porto Rico, heir who possessed 
property in personal good faith relieved from liability to ac-
count after ejectment, even though ancestor acquired prop-
erty otherwise. Id.
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Unsuccessful defendant, unless purchaser in good faith, must 
account for fruits gathered during possession; and one pur-
chasing property of a minor under void instrument not pur-
chaser in good faith. Id.
Where holder of gas and oil lease cannot maintain ejectment 
in state court, he cannot, under §§ 721, 914, Rev. Stat., do so 
in Federal courts in the State. Guffey v. Smith..............101, 120

ELECTROCUTION:
Changing mode of infliction of penalty from hanging to 
electrocution does not increase punishment and is not un-
constitutional under ex post facto prohibition of Constitution.
Malloy v. South Carolina................................. 180

EMINENT DOMAIN:
All privileges granted in public waters subject to perpetual 
power of sovereignty, exercise of which not a taking of pri-
vate property for public use. Greenleaf Lumber Co. v. Garri-
son............................251 
Owner of wharf erected in navigable waters not entitled to 
compensation for removal of part thereof outside of new 
harbor lines established by Federal authority. Id.

See Constitutional Law, XI.

EMPLOYERS’ LIABILITY ACT:
Scope: Right of recovery for wrongful death depends en-
tirely upon the act, state statutes being superseded thereby.
St. Louis, I. M. & S: Ry. v. Craft........................ 648 
Who within: Congress used term “employé” in its natural 
sense and not as including persons on train engaged in va-
rious services for masters other than carrier. Robinson v.
Baltimore & Ohio R. R................................. 84 
The amendment of 1910 gave to the personal representatives 
of decedent, for the benefit of the persons specified, the 
right of action which was in the injured person and which 
theretofore died with him. St. Louis, I. M. & S. Ry. v.
Craft..................................................... 648
Contracts prohibited: A contract between Pullman Com-
pany and employé, who is also employé of railroad company, 
releasing the former and all railroads on which Pullman car 
operated from liability, is invalid as to railroad under § 5 
of act. Robinson v. Baltimore & Ohio R. R................ 84 
Contributory negligence as defense: Federal act rejects rule 
that contributory negligence complete defense and adopts
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that of diminution of damages. Seaboard Air Line v. Tilgh-
man ...........................................................................................  499
Damages recoverable: Provisions in § 9, as amended, that 
there shall be only one recovery, does not restrict personal 
representative of decedent who suffered pain after injury 
to one basis of recovery to exclusion of other or require him 
to make choice, but does limit him to one recovery for both.
St. Louis, I. M. & S. Ry. n . Craft........................ 648 
Under §§ 1 and 9, as amended, personal representative to 
recover, on part of designated beneficiaries, such damages 
as will compensate them for their own pecuniary loss and 
such as will be reasonably compensatory for loss and suffer-
ing of decedent while he lived. Id.
Such recovery not a double one for single wrong, but a single 
one for a double wrong. Id.
Quœre whether personal representative of deceased employé 
can recover where recovery by decedent in lifetime. Id.
Generally such pain and suffering as are substantially con-
temporaneous with death, or mere incidents to it, afford no 
basis for separate estimation or award of damages under 
the statute. Id. *
Where there was uncontradicted evidence that decedent sur-
vived his injuries for something more than half an hour, and 
that the injuries were such as to cause extreme pain if he 
remained conscious, and there was conflicting evidence as 
to whether he did so remain, those questions were properly 
submitted to the jury; and the question for this court is not 
which way the evidence preponderated but whether there 
was evidence from which the jury could reasonably find that 
decedent did endure conscious pain during the period be-
tween his injury and death. Id.
Where causal negligence attributable partly to carrier and 
partly to injured employé, latter may recover only dimin-
ished sum bearing same relation to full damages that negli-
gence attributable to carrier bears to that attributable to 
both. Seaboard Air Line v. Tilghman....................................  499
Not for jury to determine amount in which damages should 
be diminished by reason of contributory negligence of em-
ployé without being advised by court of statutory rule 
therefor. Id.
Pleading and evidence: In suit under Act contract between 
plaintiff and third party may be admissible to show that 
plaintiff was not defendant’s employé, even though demurrer
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sustained to special plea that contract contained release of 
liability. Robinson v. Baltimore & Ohio R. R............. 84

EQUAL PROTECTION OF THE LAW:
Cases involving questions of:
Booth v. Indiana....................................... 391 
Collins v. Johnston. 502 
Phoenix Ins. Co. v. McMaster.......................... 63 
Reinman v. Little Rock..................'.......................... 171
Waugh v. Mississippi University............................................. 589

EQUITY:
Court should retain cause for all purposes even though 
thereby called upon to determine legal rights otherwise be-
yond authority. McGowan v. Parish....................................... 285
Where trial court might have dismissed for want of equity 
jurisdiction, but did not do so, this court not called upon to 
pass on question. Id.
Right to object to jurisdiction on ground of adequate remedy 
at law may be waived. Id.
Where officers of Government do not have to invoke § 3477, 
Rev. Stat., and are willing to pay amount of claim into court 
and so protect rights of one claiming interest in warrant, and 
all parties consent, and grounds for equity exist and there 
is no clear adequate remedy at law, court may exercise 
equity jurisdiction. Id.
Remedies and procedure in equity in Federal courts not 
determined by local laws or rules of decision, but by general 
principles, rules and usages of uniform operation therein.
Guffey v. Smith.................................................................... 101, 120
In Federal courts, a clause in a lease permitting lessee to sur-
render is no obstacle to enforcing lease in equity against 
subsequent lessee committing waste. Id.
Whether lease enforceable in equity determined in view of 
circumstances under which given; and lease in this case held 
not so unfair and inequitable as to preclude relief. Id.
Where ejectment not maintainable by holder of gas and oil 
lease against subsequent lessee, and there is no other ade-
quate remedy, former may obtain equitable relief in Federal 
courts where requisite amount in controversy and diverse 
citizenship exists, even though such suit not maintainable 
in state courts. Id.
On proof of different contract from that expressed in policy 
of insurance, equity will reform. Lumber Underwriters v. Rife 605
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ESTATES. See Lease. pag e

ESTATES OF DECEDENTS:
Under the statute of Idaho giving remedy for wrongful death, 
recovery is not for benefit of estate of decedent, but for that 
of his heirs as established by law of State. Spokane & In-
land Empire R. R. v. Whitley.................. '...............................  487
Probate court has jurisdiction to order sale under state law 
of property within homestead entry to which homesteader 
entitled to patent before his decease. Doran v. Kennedy... 362 
Provision of § 2296, Rev. Stat., does not deprive probate 
court of jurisdiction over land of which decedent entitled to 
patent. Id.
Where homesteader entitled to patent, his heirs on his death 
take as such under § 2448, Rev. Stat., and not directly under 
§ 2291. Id.

See Employers’ Liability Act; Guardian and Ward.

ESTOPPEL:
Receipt of shipment by carrier without notice to shipper of 
its inability to perform service will estop it from setting up 
excuse for non-service. Eastern Ry. v. Littlefield.................. 140
Effect of consent to revivor to estop defendant to object to 
capacity of substituted plaintiff. See Parker n . McLain... 469

EVIDENCE:
Provision in policy of insurance prescribing express condi-
tion cannot be varied by parol evidence to effect that insurer 
knew condition was being and had been violated during 
existence of prior policy of which existing policy purported 
to be a renewal. Lumber Underwriters n . Rife...................... 605
Rule that burden to show bad faith on one charging it not 
applicable where it is shown ipso facto by unlawful acquisi-
tion. Longpre v. Diaz............................................................... 512
Commerce Commission is allowed reasonable latitude in 
interrogating witness in proper proceeding to ascertain if 
device to obtain forbidden end is used. Ellis v. Interstate 
Com. Comm................................................................................... 434
Until corporation, not carrier, furnishing instrumentalities 
to shipper shown to be mere tool of latter for obtaining pref-
erences, witness need not answer questions concerning pri-
vate business of corporation, but should answer questions 
in regard to furnishing instrumentalities so far as they af-
fect matters which under § 15, Commerce Act, are subject 
to Commission. Id.
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Interstate Commerce Commission may not in mere fishing 
expedition interrogate witness as to affairs of stranger on 
chance of discreditable disclosure. Id.
In suit under Employers’ Liability Act contract between 
plaintiff and third party may be admissible to show that 
plaintiff was not defendant’s employé, even though de-
murrer sustained to special plea that contract contained re-
lease of liability. Robinson v. Baltimore & Ohio R. R............ 84

See Constitutional Law, XIII.
EXCEPTIONS:

Exception not supported by relevant testimony nor point 
raised thereon in trial court, properly disallowed. Pennsyl-
vania R. R. v. Puritan Coal Co......................... 121

EXCHANGE OF LANDS. See Public Lands.

EXCLUSION OF JURORS:
Judicial discretion as to. See Texas & Pacific Ry. v. Hill.. 208

EXECUTION:
Section 2677, Gen. Stat. 1906, of Florida, as amended in 
1909, relative to execution against corporations and their 
stockholders, is repugnant to due process clause of Four-
teenth Amendment. Coe v. Armour Fertilizer Works.......... 413
State statute allowing, after execution returned “ no prop-
erty” against corporation, execution to issue against stock-
holder for same debt to be enforced against his property to 
extent of his unpaid subscription, without notice or other pre-
liminary step, is repugnant to Fourteenth Amendment. Id. 
Execution held not a mere attachment establishing lien. Id.

See Constitutional Law, XII.

EXECUTIVE OFFICERS:
One cannot be deprived of an accrued right by exercise of 
discretion or wrong committed by land officers. Daniels v. 
Wagner...........................................................................................  ^47

Daniels v. Johnston.................... . 568
Daniels v. Craddock.............................. 574 
Saury er v. Gray1...... .1........ i. 674

That officer of Land Department commits a wrong by deny-
ing right expressly conferred by law cannot become generat-
ing source of discretionary power to make the act legal. Id.

EXECUTORS AND ADMINISTRATORS. See Employers* 
Liability Act.
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EXPORTS : pag e

Exportation a trade movement and exigencies of trade de-
termine essentials to process of exporting. Thames & Mersey 
Ins. Co. v. United States............................... 19 
Taxes on policies of marine insurance on exports prohibited 
by Art. I, § 9, of Constitution. Id.
Power of Congress to lay tonnage tax on entry not inclusive 
of power to lay taxes on exports. United States v. Hvoslef.. 1
Tax on charter parties held tax on exports within prohibi-
tion of Art. I, § 9, of Constitution. Id.
Freedom from taxation on exports under Art. I, § 9, Con-
stitution, means that process of exportation shall not be 
obstructed by any burden of taxation. Id.

See Constitutional Law, X.
EX POST FACTO LAWS:

Inhibition on, not intended to obstruct mere alterations in 
conditions deemed necessary for orderly infliction of humane 
punishment. Malloy v. South Carolina.................. 180 
Only those laws that create or aggravate the crime, increase 
the punishment, or change the rules of evidence for purpose 
of conviction, fall within prohibition. Id.
Changing mode of infliction of penalty from hanging to elec-
trocution does not increase punishment and is not unconsti-
tutional under prohibition of Constitution. Id.

EXTRADITION:
One extradited from Great Britain not protected by § 5275, 
Rev. Stat., from trial and conviction for crime committed 
in State after extradition. Collins v. Johnston...................... 502

FACTS:
Where averments of fact in complaint contradicted by an-
swer, and dismissal for want of equity may indicate dis-
missal on merits, court assumes that state court adopted 
facts set up in answer. Reinman v. Little Rock.................... 171
See Habeas Corpus; Law and Facts; Practice and 
Procedure.

FEDERAL GOVERNMENT. See United States.
FEDERAL QUESTION:

Contention that state statute forbidding ownership of real 
estate by non-resident aliens is repugnant to Fourteenth 
Amendment simply because it does forbid such ownership, 
is frivolous. Troop v. Ulysses Land Co................... 580 
Contention of denial of rights under treaty that did not go
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into effect until two years after title had vested in defend-
ants in error or in their grantors under state law, held too 
frivolous to sustain jurisdiction under § 238, Jud. Code; and 
this even though widow had some use of intestate’s property 
which continued until after treaty became operative, if title 
was not suspended. Id.
Facts alleged in regard to damages caused by negligent oper-
ation of carrier defendant held to exclude affixing to such acts 
character of state action so as to bring them within Four-
teenth Amendment. St. Anthony Church v. Pennsylvania 
R. R................................................................................................ 575
In suit against carrier for services for handling grain through 
elevators, held that offer of evidence, rejected by referee, 
as to ownership of stock of elevator company by shipper, did 
not bring in Commerce Act and there was no Federal ques-
tion involved giving this court jurisdiction under § 237, Jud.
Code. Pennsylvania R. R. v. Keystone Elevator.................. 432
Where state court passed on Federal question at second 
hearing and decided it adversely to plaintiff in error, con-
tention that it was not open thereon because passed on at 
first hearing, cannot be sustained. Coe v. Armour Fertilizer 
Works............................................................................................ 413
Decision of highest state court that method of calling police 
statute into operation is proper, does not involve Federal 
question. Booth v. Indiana..................................................... 391
Where order of state railroad commission as to stoppage of 
interstate trains is based on requirement of state statute, 
validity of which sustained by state court, this court must 
pass upon validity of statute. Chicago, B. & Q. Ry. v. Wis-
consin R. R. Comm................................... 220 
Issue as to invalidity of tax levy merely because excessive 
raises no Federal question. Chapman v. Zobelein.................. 135
Whether carrier liable at common law as forwarder of freight 
for delivery to connecting carrier outside of State and 
whether associated carriers are jointly and severally liable, 
not Federal questions. Eastern Ry. v. Littlefield................... 140
When so devoid of merit as to be frivolous. Parker v. Mc-
Lain ................................................................................................ 469

FEES. See Attorney and Client.

FIFTH AMENDMENT:
Not applicable to States. Booth v. Indiana..........................  391
Owner of wharf erected in navigable waters not entitled to
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compensation for removal of part thereof outside of new har-
bor lines established by Federal authority. Greenleaf Lumber 
Co. v. Garrison. '251

FLORIDA:
Statute of 1911, prohibiting delivery for shipment of citrus 
fruits immature and otherwise unfit for consumption, not an 
unconstitutional attempt to regulate interstate commerce.
Sligh v. Kirkwood.......................................................................... 52
Section 2677, Gen. Stat. 1906, as amended in 1909, relative 
to execution against corporations and their stockholders, is 
repugnant to due process clause of Fourteenth Amendment. 
Coe v. Armour Fertilizer Works.................................................  413

FOOD AND DRUGS ACT. See Pure Food and Drugs Act.

FOREIGN CORPORATIONS. See Corporations.

FOREST RESERVES:
Under Act of 1897, one surrendering land within reserve has 
right to lieu land of equal amount on complying with law 
and lawful regulations. Daniels v. Wagner............................ 547

Daniels v. Johnston..........................  568
Daniels v. Craddock .............. 574
Sawyer v. Gray.................. 674

Assertion that one seeking to exchange lands under Forest 
Act not entitled, held devoid of merit where bill shows that 
Secretary expressly found good faith. Daniels v. Merrithew 570

See Public Lands.

FOURTEENTH AMENDMENT. See Constitutional Law.

FRATERNAL ORGANIZATIONS:
Rights of members of fraternal and beneficial corporation 
can only be determined by resort to its constitution and by-
laws. Royal Arcanum v. Green......................... 531 
For purpose of controversies as to assessments, society is the 
representative of all its members. Id.

FRATERNITIES. See Educational Institutions.

FULL FAITH AND CREDIT. See Constitutional Law, XIII.

GOVERNMENT CONTRACTS. See Contracts.

GUARDIAN AND WARD:
Mother of Indian minors whose father not an Indian held
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natural guardian with power to relinquish to United States 
their interest in allotment. Henkel v. United Slates........ 43 
Guardianship of United States over Indians not affected by 
citizenship of allottees. United States v. Noble...................... 74
Under Porto Rican law in 1892, widow and guardian ad 
litem without authority to give property of minor in pay-
ment of debt of deceased father in private sale; nor had any 
judge authority to approve such a voluntary partition as 
here involved. Longpre v. Diaz........................ 512 
Such disposition void and minor on majority could sue in 
ejectment without first seeking rescission of partition. Id.

HABEAS CORPUS:
Writ cannot be employed as substitute for writ of error. 
Collins v. Johnston..................................... 502 
In habeas corpus proceedings court confined to examination 
of fundamental and jurisdictional Questions. Id.
Where record shows that petitioner’s allegations of mob 
domination in trial court had been considered by state court 
and, upon evidence there taken but not disclosed in Federal 
court, found groundless, that finding taken as true until rea-
sonable ground shown to contrary. Frank v. Mangum.... 309 
In absence of claim that offense based on unconstitutional 
statute, question of whether petitioner unconstitutionally 
deprived of liberty not determinable until conclusion of 
course of justice in state courts, and Federal courts must 
consider proceedings of both trial and appellate courts of 
State. Id.

HARBOR LINES:
Right of owner of wharf to compensation for removal of part 
thereof outside of new harbor lines. See Greenleaf Lumber 
Co. v. Garrison....................................... 251

See Navigable Waters.

HEARING:
Condemnation without, unconstitutional. Riverside Mills 
v. Menefee.......................................... 189 
Not necessary where assessment of duties on imports is in 
rem. United States v. Sherman............................................... 146
Sufficiency as to, of tax sale statute. See Chapman v. Zobe- 
lein................................................................................................. 135
What sufficient to constitute due process of law. See Coe v.
Armour Fertilizer Worfcs.......... ................................................  413
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HEIRS. See Adoption; Descent and Distribution; In- pag e  

dians; Public Lands.

HOMESTEADS. See Public Lands.

HUSBAND AND WIFE. See Insurance.
IDAHO:

Under the statute giving remedy for wrongful death, re-
covery is not for benefit of estate of decedent, but for that of 
his heirs as established by law of State. Spokane & Inland 
Empire R. R. v. Whitley.............................. 487

ILLINOIS:
Lessee failing to pay rent when due may cure default by 
payment at any time prior to demand and notice or within 
time named in notice. Guffey v. Smith............................. 101, 120
Holder of oil and gas lease cannot maintain ejectment. Id.
Oil-and gas lease held to pass to lessee, his heirs and assigns, 
a present vested freehold interest in premises; and option 
on part of lessee to surrender does not create tenancy at will, 
give lessor option to compel surrender, or make lease want-
ing in mutuality. Id.

IMPORTS:
Suit against importer for fraudulently entering goods.
United States v. Sherman........................................................... 146

See Customs Law.
INDIANA:

Coal mine wash house law not unconstitutional under Four-
teenth Amendment. Booth v. Indiana.................. 391

INDIANS:
Descent and distribution: Where Creek allottee under Supple-
mental Agreement of 1902 died leaving father of Creek blood 
and mother of non-Creek blood, father takes fee simple to 
allotment; had both been of Creek blood and duly enrolled 
each would have taken one-half. McDougal v. McKay........ 372
Allotment made under Supplemental Creek Agreement of 
1902 hot a new acquisition, but an ancestral estate, within 
meaning of c. 49, Mansfield’s Digest. McDougal v. Me Kay 372

Pigeon v. Buck.................................. 386
Same ruling applicable to allotment of full blooded Chicka-
saw. Pigeon v. Buck................................................................. 386
Law governing descent and distribution of allotments under 
Supplemental Creek Agreement of 1902. McDougal v. McKay 372 
Court will not disregard effect of decisions of state and
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Federal courts which have become rules of property and on 
which many titles have been acquired. Id.
Control over lands of: Reclamation Act of 1902 gave Secre-
tary of Interior power to acquire rights and property of al-
lottees by paying for improvements and giving right to lieu 
lands. Henkel v. United States... .V.................. . . 43 
Authority of United States to devote certain lands to irriga-
tion purposes. Id.
Restrictions on alienation: Restrictions upon alienation are 
absolute and bind land for specified period, and neither the 
act of June 10, 1896, nor that of June 7, 1897, providing for 
leases, gave allottee or his heirs any power to dispose of his 
or their interest in the lands subject to the lease or any part 
of it. United States v. Noble.. .,.f...................... 74 
Restrictions on alienation of allotted lands held not to ex-
tend to sale of improvements to United States with right 
to select other lands, for purpose of devoting allotted lands 
to irrigation purposes as provided by Congress. Henkel v.
United States... . f...... f. ............................ 43 
Assignments of interest in rents and royalties which per-
tained to the reversion of land leased under the acts of 1896 
and 1897, are valid. United States v. Noble............................ 74
“ Overlapping leases” of Indian allotments condemned. Id. 
Rule that general power to lease for not exceeding specified 
period without saying either in possession or reversion, only 
authorizes lease in possession, applicable to Indian allottees 
leasing under authority of act of Congress, and leases made 
for the full period subject to an existing and partly expired 
lease for the same number of years, are unauthorized and 
void. ' Id.
United States may sue to set aside conveyances or contracts 
transferring restrictions upon alienation of allotments. Id. 
Guardianship: Guardianship of United States not affected 
by citizenship of allottees; and so held a*s to Quapaw Indians.
United States v. Noble................................ 74 
Mother of Indian minors whose father not an Indian held 
natural guardian with power to relinquish to United States 
their interest in allotment. Henkel v. United States.............. 43

INFANTS:
One purchasing property of minor under void instrument 
not purchaser in good faith. Longpre v. Diaz...................... 512
Right to maintain ejectment on coming of age. See Id.
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Charge in action for personal injuries found unobjectionable.
Texas & Pacific Ry. v. Hill............................ 208

INSURANCE:
Provision in policy of insurance prescribing express condi-
tion cannot be varied by parol evidence to effect that in-
surer knew condition was being and had been violated during 
existence of prior policy of which existing policy purported 
to be a renewal. Lumber Underwriters v. Rife...................... 605
On proof of different contract from that expressed in policy, 
equity will reform; but insured may not take policy without 
reading it and enforce it at law otherwise than according to 
its terms. Id.
Policy a document complete in itself; and an endorsement 
that it is a renewal of a prior existing policy which had pro-
vision for renewal therein has no bearing on express terms 
of instrument. Id.
Interest in mortuary fund made up by contributions from 
all members of an insurance company is common. Hartford 
Life Ins. Co. v. Ibs..................................................................... 662
Whether treated as an expectancy or as a contingent inter-
est, the right of the wife to recover from an assessment cor-
poration of which her husband was a member, makes her in 
privity with him and she is bound by the contracts which he 
may have entered into with the corporation in regard to 
the mortuary fund created under contract between the mem-
bers. Id.
Taxes on policies of marine insurance on exports prohibited 
by Art. I, § 9, of Constitution. Thames & Mersey Ins. Co. v.
United States.................................................................................. 19

INSURANCE COMPANIES:
Requiring foreign insurance corporations having less than 
certain proportionate amount of investments in state securi-
ties to make deposits as condition to doing business within 
State, while those having the amount might give surety 
bonds, not unconstitutionally arbitrary. Phoenix Ins. Co.
v. McMaster................................................................................. 63

INTERSTATE COMMERCE:
1. Power of Congress over: Power of Congress to regulate 
commerce paramount to right of one acting under state au-
thority to erect anything in navigable waters. Greenleaf 
Lumber Co. v. Garrison251
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2. Power of States over: Until Congress exerts its authority, 
State may exercise its police power, even incidentally affect-
ing such commerce. Sligh v.Kirkwood.................................... 52
State may require of carriers adequate local facilities, even 
to stoppage of interstate trains; but when local requirements 
met such stoppage becomes illegal interference with inter-
state commerce. Chicago, B. & Q. Ry. v. Wisconsin R. R.
Comm.............................................................................................. 220
State law not contrived in aid of policies of Congress, but to 
enforce policy of State differently conceived, not one in aid 
of interstate commerce. Charleston & W. C. Ry. v. Varn-
ville Co............................................................................................. 597
Notwithstanding §§ 8, 22 of Commerce Act, jurisdiction of 
state courts in existing causes of action not superseded where 
determination of matters calling for exercise of administra-
tive power and discretion of Commerce Commission or which 
are within exclusive jurisdiction of Federal courts, are not 
involved. Pennsylvania R. R. v. Puritan Coal Co................ 121
3. Preferences and discriminations: Every advantage which 
may enure to shipper as result of position of plant, his owner-
ship or wealth, is not necessarily an illegal preference. Ellis 
v. Interstate Com. Comm........................... i... 434 
4. Reparation: By § 8 of Commerce Act, shipper has right of 
action against carrier for damages occasioned by the doing 
of prohibited thing; and by § 9 has option to proceed before 
Commission or in Federal court. Pennsylvania R. R. v.
Puritan Coal Co........................................................................... 121
Suit for damages occasioned by violation or discriminatory 
enforcement of carrier’s rule of practice, arising in interstate 
commerce, within jurisdiction of either state or Federal 
courts. Id.
Carrier not liable for failure to supply cars as result of sud-
den and great demands which could not be foreseen, but 
must treat shippers fairly if not identically. Id.
State courts have jurisdiction of action of shipper against 
carrier for damages for failure to furnish needed cars; and 
motive of carrier is immaterial. Pennsylvania R. R. v. Puri-
tan Coal Co...................................................................................... 121

Eastern Railway v. Littlefield............................................. 140
5. Burdens on and interference with: Section 2573, Code of 
1912 of South Carolina, relative to adjustment of claims 
against carriers, an unconstitutional burden on interstate
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commerce and in conflict with Carmack Amendment.
Charleston & W. C. Ry. v. Varnville Co....................................  597
State statute which is burden on interstate commerce not 
saved by calling it exercise of police power. Id.
Wisconsin statute requiring interstate trains to make certain 
stops held unconstitutional under commerce clause of Con-
stitution. Chicago, B. & Q. Ry. v. Wisconsin R. R. Comm... 220 
This court may determine sufficiency of local facilities fur-
nished by carrier in determining whether order of state 
commission is interference. Id.
Florida statute of 1911, prohibiting delivery for shipment of 
citrus fruits immature and otherwise unfit for consumption, 
not an unconstitutional attempt to regulate. Sligh v. Kirk-
wood ............................................... 52 
6. Tariffs: Duly filed tariff of carrier must be charged by it 
and paid by shipper or passenger without deviation there-
from. Louisville & Nashville R. R. v. Maxwell.................... 94
Shippers and travelers must abide by duly filed tariff, unless 
found unreasonable by Commission. Id.
Neither misquotation of rates nor ignorance is excuse for 
charging or paying less or more than filed rate. Id.
Passenger must pay filed tariff for route taken, notwith-
standing misquotation by carrier’s agent and acceptance 
by passenger in good faith. Id.
7. Transportation: Definition of transportation in § 1 of 
Commerce Act includes instrumentalities which owners 
and builders let to railroads, but the definition is a prelimi-
nary to requirement that carrier shall furnish instrumentali-
ties upon reasonable request, not that owners and builders 
thereof shall be regarded as carriers contrary to truth.
Ellis n . Interstate Com. Comm..................................................... 434

INTERSTATE COMMERCE COMMISSION:
Until corporation, not carrier, furnishing instrumentalities 
to shipper shown to be mere tool of latter for obtaining pref-
erences, witness need not answer questions concerning pri-
vate business of corporation, but should answer questions in 
regard to furnishing instrumentalities so far as they affect 
matters which under § 15, Commerce Act, are subject to 
Commission. Ellis v. Interstate Com. Comm.............. 434 
Where intervening corporation is means by which owner 
of property transported incidentally renders services its 
charges are subject to supervision by Commission. Id.
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Commission is allowed reasonable latitude in interrogating 
witness in proper proceeding to ascertain if device to obtain 
forbidden end is used. Id.
Commission may not in mere fishing expedition interrogate 
witness as to affairs of stranger on chance of discreditable 
disclosure. Id.
Control of Commission over private cars is effected by con-
trol over carriers subject to Commerce Act and not over 
builders and owners thereof not subject thereto. Id.
Question of fairness of carrier’s rule of distribution of cars 
in case of shortage is for Commission. Pennsylvania R. R.
v. Puritan Coal Co.......... f........................ 121 
Preliminary finding of Commission not necessary to suit by 
shipper against carrier for damages occasioned by discrimi-
nation in distribution of cars. Id.

IRRIGATION:
Authority of United States to devote certain Indian lands
to purposes of. See Henkel v. United States.............. 43

JUDGMENTS AND DECREES:
Full faith and credit clause of Constitution does not require 
authenticated proof of decree to include all pleadings and 
proceedings. Parker v. McLain............................................... 469
Where original decree sued on does not purport to lay recip-
rocal duty on judgment creditor, full faith and credit not 
denied because judgment on decree does not impose such 
duty. Id.
Where trial court refuses to hold that rights of parties were 
determined by law of another State in which decree rendered 
establishing them, and to apply such law, a question arises 
under the full faith and credit clause of the Constitution.
Royal Arcanum v. Green........................................................... 531
Judgment of State of incorporation sustaining as legal an 
amendment to constitution and by-laws of fraternal and 
beneficial corporation, is entitled to full faith and credit in 
courts of another State. Id.
Exclusion from evidence of decree of courts of State in which 
insurance company organized, adjudging rights of corpora-
tion as between itself and members of its mortuary fund, 
and refusal to enforce provisions of such decree, amount to 
denial of full faith and credit. Hartford Life Ins. Co. v. Ibs. 662 
Decree of court having jurisdiction to determine all ques-
tions relating to internal management of corporation man-

VOL. CCXXXVII—46
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aging mortuary fund, in suit brought on behalf of all simi- , 
larly situated, establishing rights of members of fund, is 
binding upon all members similarly situated, and is entitled 
to full faith and credit in courts of other States in suits be-
tween the corporation and such members. Id.
Even if such suits are for a different purpose than the one in 
which decree entered, it must be given full faith and credit, 
and is conclusive so long as unmodified. Id.
Where, under laws of State of commission of wrongful act 
causing death, right of action is for benefit of widow and 
mother of decedent, and the widow, suing as administratrix, 
recovered judgment in another State, court of State in which 
wrongful act committed, in suit by mother, not bound to re-
gard such judgment as having been prosecuted by or on be-
half of the mother; nor did attempt of mother to obtain a 
part of the proceeds of such judgment, which was success-
fully denied, amount to a ratification thereof, entitling it 
to full faith and credit in the suit by the mother. Spokane 
& Inland Empire R. R. v. Whitley....................... 487 
That judgment may not, under full faith and credit clause, 
be enforced in another State, affords no ground for court en-
tering it without jurisdiction in violation of due process of 
law. Riverside Mills v. Menefee........................ 189 
Due process cannot be denied in fixing, by judgment against 
one beyond jurisdiction of court, an amount due, even 
though enforcement of judgment postponed until issue of 
execution. Id.
Consent decree that claimed portion of warrant be deposited 
in court amounts to waiver of jurisdictional objections and 
renders irrelevant all questions as to actual lien on warrant.
McGowan v. Parish .................................. 285 
While judgment against corporation may be made conclu-
sive upon stockholders, as to existence and amount of debt, 
property of third party may not be taken to satisfy debt be-
cause he is a stockholder and indebted to corporation, with-
out opportunity to be heard. Coe v. Armour Fertilizer Works 413 
Judgment of probate court having jurisdiction to order sale 
cannot be collaterally attacked. Doran v. Kennedy............ 362
Final decree ordered in 206 U. S. 230, restraining Ducktown 
Sulphur, Copper & Iron Company from operating its plant 
except upon terms specified in opinion, and the case retained 
for further action. Georgia v. Tennessee Copper Co................ 474
Decree pursuant to opinion and appointing inspector to ob-
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serve operations of plant of defendant and requiring de-
fendant to prevent escape of fumes carrying more than a 
specified amount of sulphur. Georgia v. Tennessee Copper 
Co....................................................................................................  678

See Jurisdiction.

JUDICIAL CODE:
Intended to reduce jurisdiction of this court. Chott v.
Evying............................................................................................. 197
Apparent conflict between fifth and concluding paragraphs 
of § 250 eliminated by turning primarily to context of sec-
tion and secondarily to provisions in pari materia. Id. 
Provisions construed:
Section 24. American Surety Co. v. Shulz............................. 159

Rounds v. Cloverport Foundry.......................... 303
Thames & Mersey Ins. Co. v. United States.... 19 
United States v. Emery...................................... 28
United States v. Hvoslef....................................... 1

Section 128. Louisville & N. R. R. v. Western Union Tel.
Co....................................................................... 300

Section 237. Coe v. Armour Fertilizer T7or/cs........................ 413
Cumberland Glass Co. v. DeWitt............ 447 
Minneapolis &c. Ry. v. Popplar............ 369 
Parker n . McLain........................ 469 
Reinman v. Little Rock................... 171

Section 238 Collins v. Johnston...................... 502 
McGowan v. Parish...................... 285

Section 250. Chott v. Ewing................................................... 197
McGowan v. Parish........................................... 285

Section 251. Chott v. Ewing................................................... 197
Section 262. United States v. Chicago, B. &Q. Ry................ 410
Section 266. McGowan v. Parish...................... 285 
Section 297. Thames & Mersey Ins. Co. v. United States... 19 

United States v. Hvoslef................... 1

JUDICIAL DISCRETION:
This court will not interfere with exercise unless limits of 
soundness transcended. Texas & Pacific Ry. v. Hill.......... 208
Exclusion of jurors and granting and refusal of postpone-
ment are within discretion of trial court. Id.

JUDICIAL NOTICE:
Notice taken that raising of citrus fruits one of great indus-
tries of Florida. Sligh v. Kirkwood. . 52
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JURISDICTION:
I. Generally.
Suit for damages occasioned by violation or discriminatory 
enforcement of carrier’s rule of practice, arising in inter-
state commerce, within jurisdiction of either state or Fed-
eral courts. Pennsylvania R. R. v. Puritan Coal Co........ 121 
Where ejectment not maintainable by holder of gas and oil 
lease against subsequent lessee, and there is no other ade-
quate remedy, former may obtain equitable relief in Federal 
courts where requisite amount in controversy and diverse 
citizenship exists, even though such suit not maintainable 
in state courts. Guffey v. Smith.................... 101, 120 
Where officers of Government do not have to invoke § 3477, 
Rev. Stat., and are willing to pay amount of claim into court 
and so protect rights of one claiming interest in warrant, 
and all parties consent, and grounds for equity exist and 
there is no clear adequate remedy at law, court may exercise 
equity jurisdiction. McGowan v. Parish................................. 285
Right to object to equity jurisdiction on ground of adequate 
remedy at law may be waived. Id.
Consent decree that claimed portion of warrant be deposited 
in court amounts to waiver of jurisdictional objections and 
renders irrelevant all questions as to actual lien on warrant. 
Id.
Question of deprivation of liberty without due process of 
law involves jurisdiction not of any particular court but 
power and authority of State itself. Frank v. Mangum.... 309 
Provision of § 2296, Rev. Stat., does not deprive probate 
court of jurisdiction over land of which decedent entitled to 
patent; Doran v. Kennedy...... 1...................... 362 
Probate court has jurisdiction to order sale under state law 
of property within homestead entry to which homesteader 
entitled to patent before his decease. Id.
Refusal of trial court to permit proffered defense, even if 
erroneous, does not ordinarily affect jurisdiction or amount 
to more than error. Collins v. Johnston.................................. 502
Proper court of jurisdiction in which corporation managing 
mortuary fund chartered has power to determine all ques-
tions relating to its internal management. Hartford Life 
Ins. Co. v. Ibs......... :............................. 662 
Judicial Code intended to reduce jurisdiction of this court.
Chott v. Ewing............................................................................. 197
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Where jurisdiction invoked on substantial ground other 
than that of jurisdiction of trial court, it extends to deter-
mination of all questions presented by record, irrespective 
of disposition of particular question on which appeal rests. 
McGowan v. Parish....................................................................  285
Where jurisdiction depends upon amount involved, record 
must fairly show that value in controversy exceeds amount 
fixed by statute, the criterion being that which is actually 
in dispute. Export Lumber Co. v. Port Banga Co........... 388 
Where plaintiff’s prayer for larger amount than judgment 
recovered and defendant alone appeals, amount in contro-
versy is amount of judgment and total amount of appellant’s 
claim against plaintiff. Id.
See Appeal and Error; Equity; Estates of Decedents; 
Federal Question.
II. Jurisdiction of this court.
1. Over judgments of Circuit Court of Appeals: Corporations 
created by act of Congress inherently entitled to invoke ju-
risdiction of this court to review judgment of Circuit Court 
of Appeals. Texas & Pacific Ry. v. Hill.............................. 208

Texas & Pacific Ry. v. Marcus............. 215 
Judgment of Circuit Court of Appeals not reviewable when 
allegation in complaint of diversity of citizenship was dis-
regarded, unless there remain in the complaint averments 
of rights under Constitution and laws of United States 
adequate to sustain jurisdiction. St. Anthony Church v.
Pennsylvania R. R....................................................................... 575
Inadequacy of averments in bill to sustain jurisdiction under 
Constitution and laws of United States not cured by showing 
that nature and character of acts relied upon sufficient to 
justify implication that such Constitution and laws were 
relied upon. Id.
Refusal of Circuit Court of Appeals to decide case on merits 
because of erroneous holding that necessary diversity of 
citizenship wanting, held not basis for review by this court. 
Brown v. Fletcher..................................... 583 
Although this court has jurisdiction to decide on merits case 
in which it finds diversity of citizenship which the Circuit 
Court of Appeals found did not exist, it will not exercise it, 
but will remand case to Circuit Court of Appeals for dis-
charge of duty to hear and decide. Id.
Where diverse citizenship exists, decree of Circuit Court of 
Appeals final, unless bill contains additional averments of
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cause of action arising under Constitution and laws of 
United States. Merriam Co. v. Syndicate Pub. Co......... 618 
Where jurisdiction of District Court invoked on ground of 
diversity of citizenship and averments of Federal right frivo-
lous or foreclosed, appeal dismissed. Id.
Where jurisdiction below rests on diverse citizenship, and 
averments of unfair trade lack any elements of cause of ac-
tion under Federal Constitution or laws, no appeal lies. Id. 
Contention based on attempted registration as trade-mark 
of word “Webster” affords no jurisdiction for this court to 
review. Id.
2. Over judgments of District Court: Appeal lies from final 
order of District Court made upon petition of Commerce 
Commission directing witness to answer certain questions 
and produce documents. EUis v. Interstate Com. Comm........ 434
Case not disposed of on merits where such action out of har-
mony with provisions of Jud. Code relative to direct review 
on questions of jurisdiction and those giving finality to judg-
ments of Circuit Court of Appeals. Brown v. Fletcher.......... 583
Contention of denial of rights under treaty that did not go 
into effect until two years after title had vested in defendants 
in error or in their grantors under state law, held too frivo-
lous to sustain jurisdiction under § 238, Jud. Code; and this 
even though widow had some use of intestate’s property 
which continued until after treaty became operative, if 
title was not suspended. Troop v. Ulysses Land Co................ 580
3. Over judgments of Court of Appeals of District of Columbia: 
Jurisdiction under § 250, Jud. Code, general except in cases 
under first class. McGowan v. Parish....................................  285
Section 250, Jud. Code, confers no jurisdiction to review 
judgment of Court of Appeals of District of Columbia where 
question of authority of United States arising under the pat-
ent laws; the only mode of review being by certiorari or 
certificate. Chott v. Ewing........................................................  197
Apparent conflict between fifth and concluding paragraphs 
of § 250, Jud. Code, eliminated by turning primarily to con-
text of section and secondarily to provisions in pari materia.
Id.
4. Over judgments of state courts: Any enactment to which 
State gives force of law a state statute within meaning of 
§ 237, Jud. Code. Reinman v. Little Rock.............................. 171
Where, in determining rights of locator of mining claim state 
court construes Federal statute, this court has jurisdiction
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under § 237, Jud. Code. Stewart Mining Co. v. Ontario Min-
ingCo.............................................................................................. 350
On review under § 237, Jud. Code, questions non-Federal 
in character not considered; nor can court pass on whether 
rule of carrier was or was not disobeyed in case dependent 
upon Safety Appliance Act. Minneapolis, St. P. & S. Ry. 
v. Popplar..I.i.............i.. 369
In suit against carrier for services for handling grain through 
elevators, held that offer of evidence, rejected by referee, as 
to ownership of stock of elevator company by shipper, did 
not bring in Commerce Act and there was no Federal ques-
tion involved giving this court jurisdiction under § 237, Jud. 
Code. Pennsylvania R. R. v. Keystone Elevator....................  432
This court without jurisdiction under § 237, Jud. Code, to 
review judgment of state court based on state statute sub-
stantially identical with Federal Safety Appliance Law and 
affirmed by appellate courts of State. Erie R. R. v. Solomon 427 
Even if highest state court certified that it had been neces-
sary in such case to consider the Federal law and determine 
the constitutional validity of the state law, such questions 
held too frivolous to afford basis for jurisdiction. Id.
Plea of former judgment in Federal court adjudicating Fed-
eral right, asserts right which, if denied, makes case review-
able under § 237, Jud. Code. Cumberland Glass Co. v. De Witt 447 
To give this court jurisdiction under § 237, Jud. Code, asser-
tion of Federal right must not be frivolous or wholly with-
out foundation. Parker v. McLain......................................... 469
Where trial court refuses to hold that rights of parties were 
determined by law of another State in which decree ren-
dered establishing them, and to apply such law, a question 
arises under the full faith and credit clause of the Constitu-
tion; and there is jurisdiction under § 237, Jud. Code.
Royal Arcanum v. Green.......... ......................................  531
Question of excessiveness of verdict in action for wrongful 
death not reviewable here under § 237, Jud. Code. St.
Louis, I. M. & S. Ry. v. Craft........................... 648 
This court without jurisdiction under § 237, Jud. Code, 
where later act goes no farther than prior one whose obliga-
tion is claimed to be impaired thereby. New Orleans Tax 
Payers v. Sewerage Board........................................................ 33
5. Over judgments of Supreme Court of Philippine Islands: 
Under § 10 of act of 1902, there is no appeal from Supreme 
Court of Philippine Islands unless amount in controversy
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exceeds $25,000. Export Lumber Co. v. Port Banga Co.......... 388
III. Of Circuit Court of Appeals.
Where jurisdiction of District Court depends entirely upon 
diverse citizenship, judgment of Circuit Court of Appeals 
final under § 128, Jud. Code. Louisville & Nashville R. R.
v. Western Union Tel. Co.............................. 300 
Where diverse citizenship exists, decree of Circuit Court of 
Appeals final, unless bill contains additional averments of 
cause of action arising under Constitution and laws of United 
States. Merriam Co. v. Syndicate Pub. Co............................ 618
In cases arising under Trade-mark Act of 1905, judgment 
final. Id.
IV. Of District Courts.
Under § 24, Jud. Code, court has jurisdiction of suit to en-
force supersedeas bond given under §§ 1000, 1007, Rev. 
Stat. American Surety Co. v. Shultz...................................... 159
Under § 24, par. 20, Jud. Code, court has jurisdiction of 
suit against United States for refund of taxes paid under 
Corporation Tax Law. United States v. Emery.................... 28
Court has jurisdiction of suit against United States for re-
fund of money paid for stamps affixed to charter parties un-
der § 25, War Revenue Act of 1898, where claim does not 
exceed $10,000. United States v. Hvoslef................. 1
Under refunding acts such claims are founded upon law of 
Congress within meaning of Tucker Act and Judicial Code.
Id.
Although Government in demurrer asserts special appear-
ance, if pleading raises not only question of jurisdiction of 
subject-matter of action but also that of merits, there is a 
general appearance which waives objection to jurisdiction. 
Thames & Mersey Ins. Co. v. United States............................. 19
The court having jurisdiction of claim against United 
States is that of District of plaintiff’s residence, but that 
requirement is subject to waiver by failure to specifically 
object to jurisdiction before pleading to merits. United 
States v. Hvoslef .......................... •...................... 1
Such requirement waived by general appearance. Thames 
& Mersey Ins. Co. v. United States.......................................... 19
Where it appears from plaintiff’s statement that his case is 
for infringement and arose under patent laws, the court has 
jurisdiction, notwithstanding he may also rely upon a con-
tract as furnishing mode in which damages should be ascer-
tained. Healy v. Sea Gull Specialty Co.................. 479
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Section 24, Jud. Code, not applicable to assignment of inter-
est of cestui que trust of testamentary trust fund. Brown v.
Fletcher ............................................. 583
Suit by trustee in bankruptcy to recover against wrongdoers 
who had appropriated bankrupt’s property without his as-
sent, not one within §§ 23b, 70e, of Bankruptcy Act. Park 
v. Cameron .......................................... 616
Where foundation of right claimed is state law suit to assert 
it arises under state law; and that it has attached a condition 
that only Federal legislature can fulfil, does not make case 
one arising under law of United States under § 24, Jud. Code. 
Louisville & Nashville R. R. v. Western Union Tel. Co.......... 300
V. Of Interstate Commerce Commission. See Inter-
state Cojnmerce Commission.
VI. Of Court of Claims.
Under par. 20, § 24, Jud. Code, court has jurisdiction of 
suit against United States for refund of money paid for 
stamps affixed to charter parties under § 25, War Revenue 
Act of 1898. United States v. Hvoslef....................................... 1
Under refunding acts such claims are founded upon law of 
Congress within meaning of Tucker Act and Judicial Code. 
Id.
VII. Of state courts.
State courts have jurisdiction of action of shipper against 
carrier for damages for failure to furnish needed cars; and 
motive of carrier is immaterial. Pennsylvania R. R. v. Puri-
tan Coal Co.......................................... 121

Eastern Railway v. Littlefield............................................. 140
Suit for damages occasioned by violation or discriminatory 
enforcement of carrier’s rule of practice, arising in interstate 
commerce, within jurisdiction of state courts. Pennsyl-
vania R. R. v. Puritan Coal Co........................... 121 
Notwithstanding §§ 8, 22 of Commerce Act, jurisdiction 
of state courts in existing causes of action not superseded 
where determination of matters calling for exercise of ad-
ministrative power and discretion of Commerce Commission 
or which are within exclusive jurisdiction of Federal courts, 
are not involved. Id.
Courts of one State cannot, without violating due process 
clause, extend authority beyond their jurisdiction to con-
demn resident of another State when neither his person nor 
property within jurisdiction of former. Riverside Mills v. 
Menefee. 189
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That a director, but not resident agent, of foreign corpora-
tion, resides within State, does not give courts thereof juris-
diction over the corporation which is not doing business and 
has no resident agent therein; and this applies to a judgment 
even though by implied reservation its effect is limited to 
confines of State. Id.
Pleading to merits on removal to Federal court and after 
continuance obtained therein amounts to waiver of objec-
tion to jurisdiction of state court. Texas & Pacific Ry. v.
Hill.................................................................................................  208
In action in personam state court has jurisdiction to issue 
auxiliary attachment against vessel. Rounds v. Cloverport 
Foundry ...................\i . 303
Specific attachment in suit against owners of vessel for re-
pairs, under lien provisions of Kentucky statutes, held aux-
iliary lien attachment in suit in personam to protect judg-
ment, and within jurisdiction of state court. Id.

JURY AND JURORS:
Exclusion of jurors within discretion of trial court. Texas
& Pacific Ry. v. Hill.................................. 208 
Duty of jury under Employers’ Liability Act. Seaboard
Air Line v. Tilghman....... ..+i...................... 499

JURY TRIALS:
Right of State to abolish. See Frank v. 'Mangum......... 309 

See Trial by Jury.
KENTUCKY:

Specific attachment in suit against owners of vessel for re-
pairs, under lien provisions of statutes, held auxiliary lien 
attachment in suit in personam to protect judgment, and 
within jurisdiction of state court. Rounds v. Cloverport 
Foundry ............................................ 303

LAND DEPARTMENT. See Public Lands.
LAND GRANTS:

Provision of railroad land grant statute as to rates to which 
Government entitled, construed. Southern Pacific Ry. v.
United States......................................... 202

LAW AND FACTS:
Averment of arbitrary action in judicial ruling merely states 
conclusion of law and has no effect in absence of facts al-
leged sufficient to show that ruling was actually arbitrary.
Collins v. Johnston................................... 502
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Law of State of incorporation governs in enforcing liability 
of stockholders for stock subscriptions and in establishing 
relative rights and duties of stockholders and corporation. 
Royal Arcanum n . Green.............................. 531 
Constitution and by-laws of fraternal and beneficial cor-
poration construed by laws of State of incorporation. Id.
While right given by law of one State may be enforceable in 
another, if not opposed to its policy, when so enforced the 
law of enacting State governs. Spokane & Inland Empire 
R. R. v. Whitley.........................................................................  487
When suit is brought in another jurisdiction, such provisions 
of law of place of wrongful act as are merely procedural may 
be treated as non-essential: but in an action for death by 
wrongful act the law of the place of commission of the act 
must be looked to, to determine the obligation, to whom it 
runs, and the persons entitled. Id.
Adoption in one State cannot acquire greater scope in others 
than their laws give to it by reason of adopter’s expectation.
Hood v. McGehee.......................................................................... 611

LEASE:
Oil and gas lease held to pass to lessee, his heirs and assigns, 
a present vested freehold interest in premises; and option on 
part of lessee to surrender does not create tenancy at will, 
give lessor option to compel surrender, or make lease want-
ing in mutuality. Guffey v. Smith. 101, 120 
Where ejectment not maintainable by holder of gas and oil 
lease against subsequent lessee, and there is no other ade-
quate remedy, former may obtain equitable relief in Federal 
courts where requisite amount in controversy and diverse 
citizenship exists, even though such suit not maintainable 
in state courts. Id.
In Federal courts, a clause in a lease permitting lessee to 
surrender is no obstacle to enforcing lease in equity against 
subsequent lessee committing waste. Id.
Whether lease enforceable in equity determined in view of 
circumstances under which given; and lease in this case 
held not so unfair and inequitable as to preclude relief. Id. 
Under statutes of Illinois, lessee failing to pay rent when due 
may cure default by payment at any time prior to demand 
and notice or within time named in notice. Id.
Under law of Illinois holder of oil and gas lease cannot main-
tain ejectment. Id.
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On accounting for oil and gas taken under color of lease 
later than that of plaintiff, but without actual knowledge 
thereof, although recorded, defendant to be credited with 
cost of improvements and operation, incurred prior to, but 
not after, actual notice. Id.
Rule that general power to lease for not exceeding specified 
period without saying either in possession or reversion, only 
authorizes lease in possession, applicable to Indian allottees 
leasing under authority of act of Congress, and leases made 
for the full period subject to an existing and partly expired 
lease for the same number of years, are unauthorized and 
void. United States v. Noble . 74
Rents and royalties already accrued from lands are personal 
property, but those to accrue are a part of the estate re-
maining in the lessor. Id.
“Overlapping leases” of Indian allotments condemned. Id.

LEGISLATION:
Legislation should not be construed retrospectively. Waugh 
v. Mississippi University............................................................. 589
Provision brought into Federal statute by way of amend-
ment, expressing deliberate will of Congress, must be given 
effect. St. Louis, I. M. & S. Ry. v. Craft................................  648

See Congress; Construction; States.

LIENS:
Under law of Michigan in 1903, unsecured creditors of mort-
gagor had mere right to lien on property covered by unre-
corded chattel mortgage^ which was lost if proceeding to fas-
ten not taken prior to bankruptcy of mortgagor. Detroit 
Trust Co. v. Pontiac Bank......................................................... 186
Specific attachment in suit against owners of vessel for re-
pairs, under lien provisions of Kentucky statutes, held auxil-
iary lien attachment in suit in personam to protect judgment.
Rounds v. Cloverport Foundry................................................... 303

LIVERY STABLES:
State may declare nuisance, in fact and in law, in particular 
circumstances and places. Reinman v. Little Rock................ 171
Municipal ordinance making it unlawful to conduct livery 
stable in certain defined portions of city, not unconstitu-
tional as depriving owner of stable already established within 
district, of property without due process, or denying equal 
protection of the law. Id.
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Any enactment to which State gives force of law a state 
statute within meaning of § 237, Jud. Code. Reinman v. 
Little Rock ........................................... 171 
Ordinance within power of municipality is state law within 
meaning of Constitution. Id.
Whether consent by defendant to revivor amounts to es-
toppel against challenging capacity of substituted plaintiff 
to continue action is purely question of local law or practice 
and decision of state court is controlling. Parker n . McLain 469 
Conclusiveness' of decision of state court that ordinance 
within power of municipality. Reinman v. Little Rock .... 171 
See captions of various States, Territories and Insular 
Possessions.

LOUISIANA.
Act of 1908, and ordinance thereunder, establishing rates for 
water for drinking and domestic purposes, not an impairment 
of obligation of statute providing for free water for sewerage 
purposes. New Orleans Tax Payers v. Sewerage Board.......... 33

MAILS:
Under § 189, Crim. Code, offense is complete each time any 
one mail bag is torn or injured, irrespective of any attack 
upon or mutilation of any other bag. Ebeling v. Morgan... 625 
Under § 189, Crim. Code, successive cuttings of different 
mail bags separate offenses. Id.
Under §§ 190, 192, Crim. Code, two offenses—breaking into 
a post office and stealing property belonging to Post Office 
Department—may be committed and separately charged 
and punished. Morgan n . Devine............................................. 632

MANDAMUS:
One entitled to lieu lands under Forest Act of 1897 not con-
fined to mandamus against Secretary of Interior, but may 
proceed against party to whom patent issued. Daniels v. 
Bernhard........................................................................................ 572

MARINE INSURANCE:
Tax on policies; constitutional validity of. See Thames &
Mersey Ins. Co.'v. United States............... 19

MARKS AND FIGURES. See Construction.

MASTER AND SERVANT:
Contract between Pullman Company and employé, releas-
ing employer, and also all railroads on which employer’s cars
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were operated, from liability for personal injury, held valid.
Robinson v. Baltimore & Ohio R. R........................................... 84
Case held properly submitted to jury on question of whether 
in fact appliance complained of was defective. Minneapo-
lis, St. P. & S. Ry. v. Popplar.......................... 369

See Employers’ Liability Act.

MEASURE OF DAMAGES:
Under Employers’ Liability Act. See St. Louis, I. M. &
S. Ry. v. Craft648

MICHIGAN:
Under law in 1903, unsecured creditors of mortgagor had 
mere right to lien on property covered by unrecorded chattel 
mortgage, which was lost if proceeding to fasten not taken 
prior to bankruptcy of mortgagor. Detroit Trust Co. v. Pon-
tiac Bank.................................................   186

MINES AND MINING:
Locator of claim has right under § 2322, Rev. Stat., to sur-
face included within lines thereof; and if vein has apex 
within claim he may follow it downward into adjoining 
grounds. Stewart Mining Co. n . Ontario Mining Co.............. 350
Strike and dip of vein not to be confounded nor rights de-
pendent upon them confused. Id.
Extralateral rights to a vein under § 2322, Rev. Stat., de-
pends upon the position of its apex. Id.
Apex of vein is all that portion of a terminal edge of a vein 
from which the vein has extension downward in direction 
of dip. Id.
Queere as to pursuit of vein. Id.
Where, in determining rights of locator of claim, state court 
construes Federal statute, this court has jurisdiction under 
§ 237, Jud. Code. Id.
Police statute requiring mine owners to furnish certain con-
veniences on request of specified number of employés, not 
unconstitutional as denying equal protection of the law, or 
depriving owners of property without due process. Booth 
v. Indiana...................................................................................... 391

MINORS. See Infants.

MISSISSIPPI:
Statute of 1912, prohibiting certain fraternities in its educa-
tional institutions, not unconstitutional either as denying
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students due process of law or as denying some of them equal 
protection of the law. Waugh v. Mississippi University ... 589

MORTGAGES AND DEEDS OF TRUST:
When lien lost by bankruptcy of mortgagor. See Detroit 
Trust Co. v. Pontiac Bank......................................... 186

MORTUARY FUNDS. See Insurance.

MUNICIPAL ORDINANCES:
Conclusiveness of decision of state court that ordinance 
within power of municipality. Reinman n . Little Rock.... 171 
Ordinance within power of municipality is state law within 
meaning of Constitution. Id.
Ordinance making it unlawful to conduct livery stable in 
certain defined portions of city, not unconstitutional as de-
priving owner of stable already established within district, 
of property without due process of law, or denying equal 
protection of the law. Id.

NAMES:
What registrable as trade-marks. See Merriam Co. v. Syndi- 
dicate Publishing Co.....................................................................  618

NAVIGABLE WATERS:
Power of Congress over, paramount to that of State and ex-
tends to whole expanse of stream independent of depth.
Greenleaf Lumber Co. v. Garrison....................'..................... 251
State can grant no right to soil of bed of navigable waters 
which is not subject to Federal regulation. Id.
One acting under state authority who erects anything in 
navigable waters does so with full knowledge of paramount 
authority of Congress and subject to its exercise. Id.
Owner of wharf not entitled to compensation for removal of 
part thereof outside of new harbor lines established by Fed-
eral authority. Id.
Action of Secretary of War in establishing new harbor lines 
held not subject to judicial review. Id.
Mooring of vessels as necessary as movement and can 
equally be made basis for increasing navigability. Id.

See Congress.
NEGLIGENCE:

Federal Safety Appliance Act does not deal with defense of 
contributory negligence. Minneapolis, St. P. & S. Ry. v.
Popplar............................................. 369



736 INDEX.

NEGLIGENCE—Continued. pa ge

Contributory negligence as defense under Employers’ Lia-
bility Act. Seaboard Air Line v. Tilghman............................  499
At common law death by wrongful act affords no basis of 
recovery of damages, and right of action for personal in-
juries dies with person injured. St. Louis, I. M. & S. Ry. v.
Craft................ ..  .̂ 648
Under the statute of Idaho giving remedy for wrongful 
death, recovery is not for benefit of estate of decedent, but 
for that of his heirs as established by law of State. Spokane 
& Inland Empire R. R. v. Whitley...................... 487 
Under Wisconsin law assumption of risk is merely case of 
contributory negligence and finding that plaintiff not guilty 
of latter excludes possibility of former. Chicago & N. W.
Ry. v. Gray.......................................... 399

NOTICE:
Not necessary where assessment of duties on imports is in 
rem. United States v. Sherman........................ 146 
What sufficient to constitute due process of law. See Coe v.
Armour Fertilizer Works........................................................... 413
Sufficiency as to, of tax sale statute. See Chapman v. Zobe- 
lein ..............  .. .. .. .. ..............       135
To which shipper entitled in case of car shortage. See East-
ern Ry. v. Littlefield......................   140

See Accounts and Accounting.

NUISANCE:
State may declare livery stable to be nuisance, in fact and 
in law, in particular circumstances and places. Reinman v.
Little Rock..................................................................................... 171
Final decree ordered in 206 U. S. 230, restraining Ducktown 
Sulphur Copper & Iron Company from operating its plant 
except upon terms specified in opinion, and the case re-
tained for further action. Georgia v. Tennessee Copper Co... 474 
Decree pursuant to opinion and appointing inspector to ob-
serve operations of plant of defendant and requiring defend-
ant to prevent escape of fumes carrying more than a speci-
fied amount of sulphur. Georgia v. Tennessee Copper Co... 678

OBSTRUCTIONS TO NAVIGATION. See Congress; Nav-
igable Waters.

OFFENSES:
Power of Congress to define. See Morgan v. Devine......... 632 

See Criminal Law.
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OIL AND GAS LEASES. See Lease. pag e

OPINIONS:
Opinion of state court interpreted in light of issue as framed 
by pleadings. Reinman v. Little Rock........ .............. 171

See Practice and Procedure.
PARTIES:

Involution of patent does not necessarily require United 
States as party to action to determine who entitled thereto.
Daniels v. Wagner................................... 547
Daniels v. Johnston................................................................. 568
Daniels v. Craddock................................... 574 
Where common interest in fund exists and it is impracticable 
for all concerned to be made parties class suit may be brought 
and decree therein is binding upon all the class. Hartford 
Life Ins. Co. v. Ibs................................... 662

PATENTS:
Involution of patent does not necessarily require United 
States as party to action to determine who entitled thereto.
Daniels v. Wagner................................... 547
Daniels v. Johnston.................................. 568
Daniels v. Craddock.................................. 574

PATENTS FOR LAND. See Public Lands.
PENAL CODE. See Criminal Code.
PENALTIES AND FORFEITURES:

Prohibition in Eighth Amendment is limitation upon Fed-
eral Government and not on the States. Collins v. John-
ston. 502 
Sentence of fourteen years’ imprisonment for perjury not 
deprivation of liberty without due process of law where stat-
utory limit not exceeded. Id.
That some offenses are punished with less severity than 
others not denial of equal protection of the law. Id.
Effect of inhibition on ex post facto laws. See Mallory v.
South Carolina........................................ 180

PERSONAL PROPERTY:
Accrued rents and royalties from lands are personal prop-
erty. United States v. Noble............................. 74

PHILIPPINE ISLANDS:
Under § 10 of act of 1902, there is no appeal from Supreme 
Court unless amount in controversy exceeds $25,000. Ex-
pori Lumber Co. v. Port Banga Co............................................... 388

VOL. CCXXXVII—47
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In suit against importer to recover duty assessed under 
reliquidation made more than a year after original liquida-
tion, Government must conform to general rule of pleading 
where recovery sought on ground of fraud. United States 
v. Sherman...................................................................................  146
Pleading to merits on removal to Federal court and after 
continuance obtained therein amounts to waiver of objec-
tion to jurisdiction of state court. Texas & Pacific Ry. v.
Hill................................................................................................ 208
Averment of arbitrary action in judicial ruling merely states 
conclusion of law and has no effect in absence of facts alleged 
sufficient to show that ruling was actually arbitrary. Collins 
v. Johnston..................................................................................... 502

POLICE POWER:
Regulation of business of keeping livery stable within.
Reinman n . Little Rock............................................................... 171
Power of State extends to making criminal offense delivery 
for shipment in interstate commerce of immature and un-
fit citrus fruits. Sligh v. Kirkwood........................................... 52
Power includes all legislation and almost every function of 
civil government and embraces regulations designed to pro-
tect and promote public convenience, property, welfare, 
safety and heath. Id.
Power to regulate coal mining cannot be limited by moments 
of time and differences of situation. Booth v. Indiana.......... 391
Until Congress exerts its authority over interstate com-
merce, State may exercise its police power, even incidentally 
affecting such commerce. Sligh v. Kirkwood.......................... 52
Regulations of proper officials, making effective valid state 
police statute, not invalid under Fourteenth Amendment.
Waugh v. Mississippi University............................................. 589

See States.

POLICE REGULATIONS:
Validity of. See Waugh v. Mississippi University....... 589

POLICIES OF INSURANCE. See Insurance.

PORTO RICO:
Under Porto Rican law in 1892, widow and guardian ad 
litem without authority to give property of minor in pay-
ment of debt of deceased father in private sale; nor had any 
judge authority to approve such a voluntary partition as 
here involved. Longpre y. Diaz........................  512
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Such disposition void and minor on majority could sue in 
ejectment without first seeking rescission of partition. Id. 
Under Civil Code of Porto Rico good faith presumed until 
contrary shown. Id.
Under Art. 442, Civ. Code, heir who possessed property in 
personal good faith relieved from liability to account after 
ejectment, even though ancestor acquired property other-
wise. Id.

POST-OFFICE DEPARTMENT. See Mails.

POSTPONEMENTS:
Within discretion of trial court. Texas & Pacific Ry. v. Hill 208

PRACTICE AND PROCEDURE:
Scope of decision: Case not disposed of on merits where such 
action out of harmony with provisions of Jud. Code relative 
to direct review on questions of jurisdiction and those giving 
finality to judgments of Circuit Court of Appeals. Brown v.
Fletcher............................................................................................ 583
In habeas corpus proceedings court confined to examination 
of fundamental and jurisdictional questions. Collins v.
Johnston ........ '........................... .. ...................... .................... 502
Court will not express opinion on question of whether or not 
trial court should have found that injured employé was en-
gaged in interstate commerce, where eçror, if any, harmless.
Chicago & N. W. Ry. v. Gray.....................................................399
Where highest state court has sustained police statute under 
state constitution, this court only concerned with its validity.
under Federal Constitution. Booth v. Indiana...................... 391
Where trial court might have dismissed for want of equity 
jurisdiction, but did not do so, this court not called upon 
to pass on question. McGowan v. Parish.............................. 285
This court may determine sufficiency of local facilities fur-
nished by carrier in determining whether order of state com-
mission is interference with interstate commerce. Chicago, 
B. & Q. Ry. v. Wisconsin R. R. Comm................... 220 
Whether trial court erred in refusing remittitur not open .
here. Texas & Pacific Ry. v. Hill..........................................  208
This court will not interfere with exercise of judicial dis-
cretion unless limits of soundness transcended. Id.
This court will not consider effect of construction of statute 
prohibiting exportation of fruit when immature and unfit 
for consumption as food as prohibiting its export while imma-
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ture for purposes other than that of food, until state court 
has so construed it. Sligh v. Kirkwood.................. 52 
Where state court has sustained action of state officer as 
within his statutory authority, that question not open here, 
but only question whether conduct of state authority trans-
gresses Federal Constitution. Phoenix Ins. Co. v. Mc-
Master ..............................................   63
Disposition of case: Where Circuit Court of Appeals reverses 
solely on ground of want of diversity of citizenship, with 
instructions to dismiss, and this court finds diversity of citi-
zenship, it will not decide case on merits, but remand case to 
that court for decision. Brown v. Fletcher.......................... 583
Where claim of defendant railroad, against which verdict 
rendered, is that case should have been tried under Federal 
instead of state law, and finding of jury was warranted by 
evidence, this court will not reverse if defendant’s position 
not worse because state and not Federal law governed case.
Chicago & N. W. Ry. v. Gray.......................... 399 
Following findings of fact: On appeal under § 237, Jud. Code, 
if filed tariff of carrier involved is not in record, court will 
take findings of state court. Louisville & Nashville R. R. v.
Maxwell............................ :............................. 94
If tariffs not included in record of case to recover excess over 
undercharge and judgment against carrier reversed on find-
ing of state court, and it appears on further proceedings that 
there was no undercharge, carrier cannot recover below. Id. 
Argument: Brief of counsel stricken from files on account 
of vituperative, unwarranted and impertinent expressions 
in regard to opposing counsel. Royal Arcanum v. Green.... 531 
Following state court: Decision of highest state court that 
municipal ordinance within scope of power of municipality 
conclusive upon this court. Reinman v. Little Rock.......... 171
Decisions of highest courts of State in which property situ-
ated accepted and applied by Federal courts as rules of 
property. Guffey v. Smith............................................... 101, 120
Whether consent by defendant to revivor amounts to estop-
pel against challenging capacity of substituted plaintiff to 
continue action is purely question of local law or practice 
and decision of state court is controlling. Parker v. Mc-
Lain................................................................................................ 469
Construction by highest state court of contract authorized 
by legislature of State, while not conclusive upon this court, 
accepted in this case. Interborough Transit Co. v. Sohmer... 276
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Where averments of fact in complaint contradicted by an-
swer, and dismissal for want of equity may indicate dismissal 
on merits, court assumes that state court adopted facts set 
up in answer. Reinman v. Little Rock....................................... 171
In general: Modes of procedure in Federal court sitting in 
equity not determined by local laws and rules of decision, 
but by general rules and usages in equity. Guffey v. Smith

101, 120
Exception not supported by relevant testimony nor point 
raised thereon in trial court, properly disallowed. Penn-
sylvania R. R. v. Puritan Coal Co............................................. 121
Fourteenth Amendment does not preclude State from adopt-
ing and enforcing rule of procedure that objection to absence 
of prisoner on rendition of verdict cannot be taken on motion 
to set aside verdict as nullity after motion for new trial made 
on other grounds, exclusive of this one, denied. Frank v.
Mangum . 309
Inadequacy of averments in bill to sustain jurisdiction under 
Constitution and laws of United States not cured by show-
ing that nature and character of acts relied upon sufficient 
to justify implication that such Constitution and laws were 
relied upon. St. Anthony Church v. Pennsylvania R. R... 575 
In absence of evidence from record and findings of fact, 
verdict for plaintiff construed to mean that evidence sus-
tained material allegations of complaint. Eastern Ry. v.
Littlefield.............. r;..................................   140

PREFERENCES. See Interstate Commerce.

PRESUMPTIONS:
Under Civil Code of Porto Rico good faith presumed until 
contrary shown. Longpre v. Diaz.......... ..  512
Presumption that state court did not regard state statute 
as amendment of charter of corporation affected thereby.
Chicago, B. &Q. Ry. v. Wisconsin R. R. Comm......................... 220

PROBATE COURTS. See Jurisdiction, I.

PROPERTY RIGHTS:
Rents and royalties already accrued from lands are personal 
property, but those to accrue are a part of the estate re-
maining in the lessor. United States v. Noble........................  74
See Constitutional Law; Eminent Domain; Lease; 
Navigable Waters.
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PUBLIC LANDS : PAGE

Interest of citizen: On receipt of patent by homesteader legal 
title relates back to date of initiatory act. Knapp v. Alex-
ander Co ............................................ 162 
Inchoate title of homesteader subject to defeat only by fail-
ure to comply with statutory requirements and is sufficient 
against third parties to support suits at law or in equity. Id. 
Entryman’s interest prior to actual possession more than 
mere color of title. From time of entry homesteader has 
right of possession as against all save United States. Id.
Where homesteader entitled to patent, his heirs on his death 
take as such under § 2448, Rev. Stat., and not directly under
§ 2291. Doran v. Kennedy............................ 362 
Power of Land Department prior to patent cannot be exer-
cised without notice to homesteader and opportunity to be 
heard; and recourse to courts open to homesteader where 
wrong done his interests by unwarranted compromise.
Knapp v. Alexander Co................................ 162 
One cannot be deprived of an accrued right by exercise of 
discretion or wrong committed by land officers. Daniels v.
Wagner..................................................................................  547

Daniels v. Johnston.........1.,.................. 568
Daniels v. Craddock............... ............ 574
Sawyer v. Gray.......................................................... 674

That officer of Land Department commits a wrong by deny-
ing right expressly conferred by law cannot become generat-
ing source of discretionary power to make the act legal. Id. 
Probate court has jurisdiction to order sale under state law 
of property within homestead entry to which homesteader 
entitled to patent before his decease. Doran v. Kennedy... 362 
Provision of § 2296, Rev. Stat., does not deprive probate 
court of jurisdiction over land of which decedent entitled to 
patent. Id.
Homesteader held not to have ratified action of Land De-
partment in effecting compromise with trespasser on his land. 
Knapp v. Alexander Co................................ 162 
Homesteader may maintain action for trespass against one 
cutting timber on land entered and recover for own use value 
of taking, notwithstanding trespasser has settled with Gov-
ernment. Id.
Quaere whether trespasser on rights of homesteader, against 
whom judgment has been recovered, can require from home-
steader assignment of his claim against Government for 
amount collected by it in settlement of the trespass. Id.
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Qucere as to validity of such assignment under § 3477, Rev. 
Stat. Id.
Cancellation of patent: Judgment of Circuit Court of Ap-
peals cancelling patents for timber lands on ground of fraud, 
affirmed. Booth-Kelly Co. v. United States .............. 481 
State taxation: Where nothing remains to be done by entry-
man he is regarded as beneficial owner and the land is sub-
ject to state taxation, even though legal title may not have 
passed; and it is immaterial whether title passes direct 
from Government or through State. Bothwell v. Bingham 
County............................................................................................ 642
Determinative fact of whether property formerly part of 
public domain is subject to taxation by State is absence of 
beneficial interest of United States at time of assessment.
Id.
Neither Carey Act nor agreement thereunder with Idaho 
in regard to irrigation of lands segregated from public do-
main, purports to exempt the lands from taxation or take 
them out of settled rule respecting state taxation. Id.
Forest reserves: Under Forest Act of 1897, one surrendering 
land within reserve has right to lieu land of equal amount 
on complying with law and lawful regulations. Daniels v.
Wagner ................... X . . 547

Daniels v. Johnston.............................. 568 
Daniels v. Craddock574 
Sawyer v. Gray................................... 674

Erroneous action of Land Department in rejecting lieu entry 
made under Forest Act of 1897, held not sustainable on gen-
eral equitable considerations relied on. Daniels v. Wagner 547 

Daniels v. Johnston.. i.. 568 
Daniels v. Craddock.........'...........   574

Secretary of Interior has no discretionary power to refuse to 
allow land properly selected for exchange under Forest Lieu 
Land Act of 1897 to be patented to applicant who has com-
plied with all statutory requirements. Sawyer v. Gray .... 674 
One entitled to lieu lands under Forest Act of 1897 not con-
fined to mandamus against Secretary of Interior, but may 
proceed against party to whom patent issued. Daniels v.
Bernhard........................................................................................ 572
Assertion that one seeking to exchange lands under Forest 
Act not entitled, held devoid of merit where bill shows 
that Secretary expressly found good faith. Daniels v. Mer- 
rithew............................................................................................... 570
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PUBLIC OFFICERS: i>Adfi

Liability of Government for acts of. See Christie v. United 
States............................................... 234

See Executive Officers.

PUBLIC WATERS. See Constitutional Law, XI; Naviga-
ble Waters.

PURCHASER IN GOOD FAITH:
One purchasing property of minor under void instrument 
not purchaser in good faith. Longpre v. Diaz........................ 512

PURE FOOD AND DRUGS ACT:
Federal act not applicable to shipment in interstate com-
merce of fruit unfit for consumption because green or im-
mature. Sligh v. Kirkwood..................................................... 52

QUAPAW INDIANS:
Are still under National tutelage. United States v. Noble 74

RAILROADS:
Cannot escape duty by pleading expense of performance. 
Chicago, B. & Q. Ry. v. Wisconsin R. R. Comm........... 220 
Yards belonging to same railroad but several miles apart 
are not one yard and trains moving between them are en-
gaged in transportation within purview of air-brake pro-
visions of Safety Appliance Act. United States v. Erie R. R. 402

United States v. Chicago, B. &Q. R. R............................... 410
Quaere, whether operation of railroad on private property 
can be treated as state action within meaning of Fourteenth 
Amendment. St. Anthony Church v. Pennsylvania R. R... 575 
See Common Carriers; Employers’ Liability Act; In-
terstate Commerce; Interstate Commerce Commis-
sion; Rates.

RATES:
Where railroad transports property and troops of United 
States over continuous line, part of which is free haul and 
part pay, Government can be charged proportionate part 
of through rate only and not local rate on that part of haul 
which is over pay line. Southern Pacific Ry. Co. v. United 
States............................................... 202 
Provision in railroad land grant statute that Government 
shall always have right to ship over line at rates not to ex-
ceed those paid by private parties, entitles Government to 
benefit of long haul rate. Id.

See Interstate Commerce, 6.
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REAL PROPERTY. See Indians; Lease; Property Rights, pag e

RECLAMATION:
Act of 1902 gave Secretary of Interior power to acquire 
rights and property of allottee Indians by paying for im-
provements and giving right to lieu lands. Henkel v. United 
States............................................................................................... 43
Authority of United States to devote certain Indian lands 
to irrigation purposes. Id.

REALTY CORPORATIONS. See Corporation Tax Law.

RECORDATION. See Accounts and Accounting.

REFORMATION OF INSTRUMENTS. See Insurance.

RELATION. See Public Lands.

REMEDIES:
Remedies and procedure in equity in Federal courts not 
determined by local laws or rules of decision, but by general 
principles, rules and usages of uniform operation therein. 
Guffey v. Smith......................................................................101, 120
Remedy where probate court having jurisdiction to order 
a sale erred in regard to application of proceeds, is by ap-
peal. Doran n . Kennedy............................... 362 
One entitled to lieu lands under Forest Act of 1897 not con-
fined to mandamus against Secretary of Interior, but may 
proceed against party to whom patent issued. Daniels v.
Bernhard......................................................................................... 572
Where ejectment not maintainable by holder of gas and oil 
lease against subsequent lessee, and there is no other ade-
quate remedy, former may obtain equitable relief in Federal 
courts where requisite amount in controversy and diverse 
citizenship exists, even though such suit not maintainable in 
state courts. Guffey v. Smith........................................... 101, 120

REMITTITUR. See Verdict.

REMOVAL OF CAUSES. See Pleading.

RENTS:
Rents and royalties already accrued from lands are personal 
property, but those to accrue are a part of the estate re-
maining in the lessor. United States v. Noble....................... 74

See Lease.

REPARATION. See Interstate Commerce.

REPORTS OF COMMITTEES. See Construction.
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RES JUDICATA : PAGE

In a suit by a bankrupt, after confirmation of a composition, 
on a claim which had been scheduled as an asset in the bank-
ruptcy proceeding, the composition cannot be pleaded as 
res judicata. Cumberland Glass Co. v. De Witt............ 447

See Jurisdiction, II 4.

RETROSPECTIVE LEGISLATION. See Legislation.

REVIVOR:
Effect of consent to, to estop defendant to object to capacity 
of substituted plaintiff. See Parker v. McLain..................... 469

RIVERS. See Navigable Waters.

RULE OF PROPERTY:
Court will not disregard effect of decisions of state and 
Federal courts which have become rules of property and on 
which many titles have been acquired. McDougal v. McKay 372 
Decisions of highest courts of State in which property situ-
ated accepted and applied by Federal courts as rules of prop-
erty. Guffey v. Smith. ........................................... 101, 120

SAFETY APPLIANCE ACT:
Federal act does not deal with defense of contributory negli-
gence. Minneapolis, St. P. & S. Ry. v. Popplar.................. 369
Yards belonging to same railroad but several miles apart are 
not one yard and trains moving between them are engaged 
in transportation within purview of air-brake provisions.
United States v. Erie R. R............................................................402
United States v. Chicago, B. & Q. R. R....................... 410

SALES:
• Probate court has jurisdiction to order sale under state law 

of property within homestead entry to which homesteader 
entitled to patent before his decease. Doran v. Kennedy.. 362 
Remedy where probate court having jurisdiction to order 
a sale erred in regard to# application of proceeds, is by ap-
peal. Id.

See Tax Sales.
SECRETARY OF INTERIOR:

Reclamation Act of 1902 gave Secretary power to acquire 
rights and property of allottee Indians by paying for im-
provements and giving right to lieu lands. Henkel v.
United States................................................................................ 43
Has no discretionary power to refuse to allow land properly
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selected for exchange under Forest Lieu Land Act of 1897 
to be patented to applicant who has complied with all statu-
tory requirements. Sawyer v. Gray......................................... 674

SECRETARY OF WAR:
Action in establishing new harbor lines held not subject to 
judicial review. Greenleaf Lumber Co. v. Garrison................ 251

SET-OFF. See Bankruptcy.

SEWERAGE:
That water used for drinking and bathing goes into sewer 
does not make it water for sewerage purposes. New Orleans 
Tax Payers v. Sewerage Board................................................... 33

SOUTH CAROLINA:
Section 2573, Code of 1912, relative to adjustment of claims 
against carriers, an unconstitutional burden on interstate 
commerce and in conflict with Carmack Amendment.
Charleston & W. C. Ry. v. Varnville Co..................................... 597
Statute providing for punishment of murder by death by 
electrocution instead of hanging, not unconstitutional under 
ex post facto prohibition of Constitution. Malloy v. South 
Carolina, 180 
As to reasonableness of conditions upon which foreign insur-
ance corporations allowed to do business within State, see 
Phoenix Ins. Co. v. McMaster.......................... 63

SOVEREIGNTY:
Power perpetual. Greenleaf Lumber Co. v. Garrison....... 251

SPECIAL APPEARANCE. See Appearance.

STATES:
Legislative power: May, in statutes of descent, exclude chil-
dren adopted by proceedings in other States. Hood v. Mc-
Gehee ............. f........ J. . . i......... 611
May, without offending due process of law, establish rule 
that students in its educational institutions shall not affili-
ate with fraternities. Waugh v. Mississippi University.... 589 
What regulations State may establish as to discipline of its 
educational institutions, and how to be enforced, for deter-
mination of state courts, whose decision conclusive in ab-
sence of denial of due process of law. Id.
May base classification of students in its educational insti-
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tutions by putting those already connected with organiza-
tions, joining of which is to be prohibited, within excepted 
class by themselves. Id. 
Determination of comparative gravity of criminal offenses 
within constitutional right of. Collins v. Johnston........ 502 
Right to abolish jury trial without violating Fourteenth 
Amendment includes right to limit effect of error respecting 
incident of trial. Frank v. Mangum...................................... 309
May establish rule of practice that defendant may waive 
his right to be present on rendition of verdict, without vio-
lating due process of law. Id.
Fourteenth Amendment does not preclude State from adopt-
ing and enforcing rule of procedure that objection to absence 
of prisoner on rendition of verdict cannot be taken on mo-
tion to set aside verdict as nullity after motion for new trial 
made on other grounds, exclusive of this one, denied. Id. 
Can grant no right to soil of bed of navigable waters which 
is not subject to Federal regulation. Greenleaf Lumber Co. v. 
Garrison........................................................................................  251

See Police Power.
Regulation of common carriers: May require of carriers ade-
quate local facilities, even to stoppage of interstate trains, 
but when local requirements met such stoppage become il-
legal interference with interstate commerce. Chicago, B. & 
Q. Ry. v. Wisconsin R. R. Comm............................................  220
Regulation of corporations:' May determine conditions upon 
which foreign corporation may do business within its limits, 
and altogether exclude one, not doing an interstate business, 
from doing business therein, so long as no Federal consti-
tutional or statutory rights are destroyed or abridged.
Phoenix Ins. Co. n . McMaster................................................... 63
Power over interstate commerce: Until Congress exerts its 
authority over interstate commerce, State may exercise its 
police power, even incidentally affecting such commerce. 
Sligh v. Kirkwood..................................... 52 
Statute which is burden on interstate commerce not saved 
by calling it exercise of police power. Charleston & W. C. 
Ry. v. Varnville Co..................................................................... 597
Law not contrived in aid of policies of Congress, but to 
enforce policy of State differently conceived, not one in aid 
of interstate commerce. Id.
May protect reputation in foreign markets by prohibiting
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exportation of its products in improper form. Sligh v. Kirk-
wood................................................................................................ 52
Police power: Extends to making criminal offense delivery 
for shipment in interstate commerce of immature and unfit 
citrus fruits. Sligh v. Kirkwood............................................... 52
May declare livery stable to be nuisance, in fact and in law, 
in particular circumstances and places. Reinman v. Little . 
Rock ........................................................................ 171
Police power to regulate coal mining cannot be limited by 
moments of time and differences of situation. Booth v. 
Indiana.......................................................................................... 391
Taxation by: Determinative fact of whether property form-
erly part of public domain is subject to taxation by State 
is absence of beneficial interest of United States at time of 
assessment. Bothwell v. Bingham County.............................. 642
Neither Carey Act nor agreement thereunder with Idaho 
in regard to irrigation of lands segregated from public do-
main, purports to exempt the lands from taxation or take 
them out of settled rule respecting state taxation. Id.
Application of Constitution: Prohibition in Eighth Amend-
ment as to punishments not applicable to. Collins v. John- 
ston .................................... i. 502 
Fifth Amendment not applicable to. Booth v. Indiana .... 391 
Quaere, whether operation of railroad on private property 
can be treated as state action within meaning of Fourteenth 
Amendment. St. Anthony Church v. Pennsylvania R. R.... 575

STATUTES. See Congress; Construction.

STOCKHOLDERS:
Liability for stock subscriptions. See Royal Arcanum v. 
Green... i, 1. t.......... 531 
Law governing in enforcement of liability for stock sub-
scription. Id.

STRIKING FROM FILES OF COURT. See Briefs of 
Counsel.

SUPERSEDEAS BONDS:
Not substitute for the judgment in civil suit for which given, 
but distinct therefrom. American Surety Co. v. Shultz.... 159 
Under § 24, Jud. Code, District Court has jurisdiction of 
suit to enforce bond given under §§ 1000, 1007, Rev. Stat. 
Id.
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TARIFFS: See Interstate Commerce. »age

TAXES AND TAXATION:
Freedom from taxation on exports under Art. I, § 9, Con-
stitution, means that process of exportation shall not be 
obstructed by any burden of taxation. United States v.
Hvoslef............................................................................................ 1
Tax on charter parties held tax on exports within prohibi-
tion of Art. I, § 9, of Constitution. Id.
Power of Congress to lay tonnage tax on entry not inclusive 
of power to lay taxes on exports. Id.
Taxes on policies of marine insurance on exports prohibited 
by Art. I, § 9, of Constitution. Thames & Mersey Ins. Co. v.
United States ........................................ 19 
A statutory provision that the person, firm or corporation 
constructing and operating a railroad shall be exempt from 
taxation in respect to his, their or its interest therein under 
the construction contract and in respect to the rolling stock 
and other equipment of the road, held not to extend to tax 
on privilege to operate as a corporation. Interborough 
Transit Co. v. Sohmer................................. 276 
Determinative fact of whether property formerly part of 
public domain is subject to taxation by State is absence of 
beneficial interest of United States at time of assessment.
Bothwell v. Bingham County....................  ,........................ 642
Neither Carey Act nor agreement thereunder with Idaho in 
regard to irrigation of lands segregated from public domain, 
purports to exempt the lands from taxation or take them out 
of settled rule respecting state taxation. Id.
Where nothing remains to be done by entry man he is re-
garded as beneficial owner and the land is subject to state 
taxation, even though legal title may not have passed; and 
it is immaterial whether title passes direct from Government 
or through State. Id.
Statute providing for sale of property for taxes, which gives 
opportunity to be heard as to fairness of assessment, pro-
vides for notice of time and place of sale with right of redemp-
tion for five years, does not deprive owner of property with-
out due process of law. Chapman v. Zobelein...................... 135

See Corporation Tax Law; War Revenue Act.

TAX SALES:
Constitutional validity of California Civ. Pol. Code, 
§3897. See Chapman v. Zobelein. 135
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TITLE. See Bankruptcy; Public Lands. pag e

TONNAGE TAXES. See Congress.

TRADE-MARKS:
Under act of 1881, one may not obtain trade-mark on his ' 
own name or acquire in proper name rights not recognized 
at common law. Merriam Co. v. Syndicate Pub. Co........ 618 
Under act of 1905, one may obtain trade-mark in proper 
name after ten years’ use under specified conditions. Id.
After expiration of copyright, further use of name by which 
publication known and sold cannot be acquired by registra-
tion as trade-mark. Id.
Word “Webster” not registrable under act of 1881. Id. 
Finality of Judgment of Circuit Court of Appeals. Id.

TRANSPORTATION:
Of troops; rate to which United States entitled. See
Southern Pacific Ry. Co. v. United States................................  202

See Interstate Commerce.

TREATIES:
A treaty that did not go into effect until two years after title 
vested cannot be relied upon for purposes of jurisdiction 
under § 238, Jud. Code. Toop v. Ulysses Land Co............... 580

TRESPASS. See Public Lands.

TRIAL:
Exclusion of jurors and granting and refusal of postpone-
ment are within discretion of trial court. Texas & Pacific 
Ry. v. Hill................................................................................... 208

See Exceptions; Verdict.

TRIAL BY JURY:
Right of State to abolish jury trial without violating Four-
teenth Amendment includes right to limit effect of error re-
specting incident of trial. Frank v. Mangum............. 309

TUCKER ACT. See Claims Against United States.

UNITED STATES:
Not liable under Fifth Amendment to compensate owner 
of wharf for removal of part thereof outside of new harbor 
lines. Greenleaf Lumber Co. v. Garrison................................. 251
Prohibition of Eighth Amendment limitation upon. Collins 
v. Johnston............................  ......................... 502
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UNITED STATES—Continued. vkq k
Authority to devote certain Indian lands to irrigation pur-
poses. Henkel v. United States. ......................................... 43
May sue to set aside conveyances or contracts transferring 
restrictions upon alienation of Indian allotments. United
States v. Noble ...... J................................ 74 
Where railroad transports property and troops of United 
States over continuous line, part of which is free haul and 
part pay, Government can be charged proportionate part 
of through rate only and not local rate on that part of haul 
which is over pay line. Southern Pacific Ry. Co. v. United 
States............................................................................................... 202
Provision in railroad land grant statute that Government 
shall always have right to ship over line at rates not to ex-
ceed those paid by private parties, entitles Government to 
benefit of long haul rate. Id.
Involution of patent does not necessarily require United 
States as party to action to determine who entitled thereto. 
Daniels v. Wagner....................................................................... 547
Daniels v. Johnston...................................................................... 568
Daniels v. Craddock574

VERDICT:
Power and duty of dealing with questions of excessiveness 
of verdict rests upon lower courts. St. Louis, I. M. & S. Ry. 
v. Craft................. 648 
Question of excessiveness in action for wrongful death not 
reviewable. Id.
Whether trial court erred in refusing remittitur not open 
here. Texas & Pacific Ry. n . Hill...................... 208 
State may establish rule of practice that defendant may 
waive his right to be present on rendition of verdict, without 
violating due process of law. Frank v. Mangum .......... 309 
In absence of evidence from record and findings of fact, ver-
dict for plaintiff construed to mean that evidence sustained 
material allegations of complaint. Eastern Ry. v. Littlefield 140

VESSELS:
Power of state court to issue auxiliary attachment against.
See Rounds v. Cloverport Foundry............................................. 303
Mooring as basis for increasing navigability of waters. See
Greenleaf Lumber Co. v. Garrison............................................... 251

WAIVER:
Consent decree that claimed portion of warrant be deposited 
in court amounts to waiver of jurisdictional objections and
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renders irrelevant all questions as to actual lien on warrant. 
McGowan v. Parish.................................................................. 285
Right to object to equity jurisdiction on ground of adequate 
remedy at law may be waived. Id.
Pleading to merits on removal to Federal court and after 
continuance obtained therein amounts to waiver of objec-
tion to jurisdiction of state court. Texas & Pacific Ry. v.
Hill .... J................. 208

See Claims Against United States.

WAR REVENUE ACT:
Amounts paid for stamps on policies of marine insurance on 
exports under act of 1898, recoverable under refunding act 
of 1902. Thames & Mersey Ins. Co. v. United States............ 19
Under refunding act of 1912 right to repayment exists if 
record shows amount paid not legally payable and claim 
presented within time prescribed. United States v. Hvoslef. 1
Under par. 20, § 24, Jud. Code, Court of Claims has juris-
diction of suit against United States for refund of money paid 
for stamps affixed to charter parties under § 25, Act of 1898.
Id.
District Court has jurisdiction of suit against United States 
for refund of money paid for stamps affixed to charter par-
ties under § 25, Act of 1898, where claim does not exceed 
$10,000. Id.
Under refunding acts such claims are founded upon law of 
Congress within meaning of Tucker Act and Judicial Code. 
Id.

WASTE See Lease.

WATER RATES. See Louisiana.

WATERS:
All privileges granted in public waters subject to perpetual 
power of sovereignty, exercise of which not a taking of pri-
vate property for public use. Greenleaf Lumber Co. v. Gar-
rison ............................................... 251

See Navigable Waters.

WHARVES:
Right of owner to compensation for part removed by Gov-
ernment. See Greenleaf Lumber Co. v. Garrison....................  251

See Navigable Waters.
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WISCONSIN! PAGE

Statute requiring interstate trains to make certain stops 
held unconstitutional under commerce clause of Constitu-
tion. Chicago, B. & Q. Ry. v. Wisconsin R. R. Comm........ 220
Assumption of risk is merely case of contributory negligence 
and finding that plaintiff not guilty of latter excludes possi-
bility of former. Chicago & N. W. Ry. v. Gray.................. 399

WITNESSES. See Interstate Commerce Commission.

WORDS AND PHRASES:
“Employé” as used in Federal Employers’ Liability Act.
Robinson v. Baltimore & Ohio R. R....... Ï.............. 84 
“Transportation” as used in Commerce Act. Ellis v. Inter-
state Com. Comm...................................... 434 
“Webster” not registrable as trade-mark under act of 1881.
Merriam Co. v. Syndicate Pub. Co....................... 618 
What registrable as trade-mark. See Id.

WRIT AND PROCESS. See Appeal and Error; Habeas 
Corpus; Mandamus.
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