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EvLMENDORF, appellant, ». Tavror and others, respondents.

Limitation.— Adverse possession.— Parties.— Decisions of state cowrts.—
Land-law of Kentucky.

Although the statutes of limitation do not apply, in terms, to courts of equity, yet the period of lim-
itation which takes away a right of entry, or an action of ejectment, has been held, by analogy,
10 bar relief in equity, even where the period of limitation for a writ of nght, or other real
action, had not expired. !

Where an adverse possession has continued for twenty years, it constitutes a complete bar in
equity, wherever an ejectment would be barred, if the plaintiff possessed a legal title.

The rule which requires all the parties in interest to be brought before the court, does not affect
the jurisdiction, but is subject to the discretion of the court, and may be modified according to-
circumstances.

In the courts of the United States, wherever the case may be completely decided as between the-
litigant parties, an interest existing *in some other person, whom the process of the i
court cannot reach, as, if such party be a resident of another state, will not prevent a fif2
decree upon the merits.?

The courts of every government have the exclusive authority of construing its local statutes, and.
their construction will be respected in every other country.

This court respects the decisions of the state courts upon their local statutes, in the same manner
as the state courts are bound by the decisious of this court in construing the constitution, laws
and treaties of the Union.

In Kentucky, a survey must be presumed to be recorded, at the expiration of three months from
its date, and an entry dependent on it is entitled to all the notoriety of the survey, as a matter
of record.

An entry in the following words, * W. D. enters 8000 acres, beginning at the most south-west-
wardly corner of D. R.’s survey of 8000 acres, between Floyd’s Fork and Bull Skin ; thence
along his westerly line to the corner; thence the same course with J. K.’s line, north 2° west,
964 poles, to a survey of J. L. for 22,000 acres; thence, with Lewis’ line, and from the be-
ginning, south 7° west, till a line parallel with the first line will include the quantity,” is a
valid entry.

Such an entry is aided by the notoriety of the surveys which it calls to adjoin, where those sur-
veys had been made three months anterior to its date.

ApprAL from the Circuit Court of Kentucky. This was a bill in equity,
brought by the appellant, Elmendorf, in the court below, to obtain a con-
veyance of lands held by the respondents under a prior grant, and under
entries which were all older than his entry. But the defendants below
relied entirely on their patent ; and the case, consequently, depended on the
validity of the plaintiff’s entry.

This entry was made on the 19th of April, 1784, as follows: “ Walker
Daniel enters 8000 acres, beginning at the most south-westwardly corner of
Duncan Rose’s survey of 8000 acres, between Floyd’s Fork and Bull Skin ;
thence along his westwardly line to the *corner ; thence, the same
course with Granville Smith’s lower line, to John Lewis’ corner ;
thence, with Lewis’ line, and from the beginning, south 7° west, till a line
parallel with the first will include the quantity.” This entry was afterwards
explained and amended, on the 1st of July 1784, so as to read as follows :
“ Walker Daniel enters 8000 acres, beginning at the most south-westwardly
corner of Duncan Rose’s survey of 8000 acres, between Floyd’s Fork and
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Bull Skin; thence along his westwardly line to the corner; thence the
same course with James Kemp’s line, north 2° west, 964 poles, to a survey
of John Lewis for 22,000 acres ; thence, with Lewis’ line, and from the begin-
ning, south 7° west, till a line parallel with the first line will include the
quantity.”

The plaintiff’s bill was dismissed by the court below, and the cause
brought by appeal to this court. It was argued, at a former term, by Clay
and Zalbot, for the appellant, and by Bibbd, for the respondents, and was
again argued, at the present term, by the same counsel.

February 20th. On the part of the appellant, it was contended, that
the survey referred to in the amended entry, was, at the time, an object of
sufficient notoriety to give validity to the entry, which called for one of its cor-
ners as a beginning. The land law of Virginia prescribes, that surveys shall
be returned to the office, and recorded in a record book, to be kept for that
purpose by the principal surveyor, within three months from the time
*of their being made. This survey had thus become a matter of
record : and subsequent purchasers were bound to know its position,
in the same manner as they are bound to know the position of entries. The
book of surveys has every quality of a record, except that the surveyor is
restrained from granting copies, until the time limited by law for the return
of surveys to the land-office has expired ; and the notoriety attached to the
record of survey, does not entirely depend on the right to demand a copy of
it. The right to inspect it still exists, and this right has been considered by
the legislature as giving sufficient notice, to all persons interested, to enter a
caveat against the issuing of a patent. Were the question of novel impres-
sion, there could be no doubt. But it had been settled by a long series of
decisions in the local tribunal, and had become a settled rule of property,
which this court would respect, in the same manner as it always respected
the interpretation of local statutes by the state courts, ()

*155]

On the part of the respondents, it was insisted, that the prohibition in the
statute to give a copy of the survey, excludes the idea of that notoriety
which is ascribed to a record. Though inserted for preservation in a book,
which is termed a book of record, it does not hecome substantially a matter
of record, until it becomes pnblic and accessible to all the world. Even if
an inspection of *the book was demandable as a matter of right, such
an inspection would, from the nature of things, be of no avail, unless
an office-copy could be obtained. The notoriety of the surveys referred to
in the entry, would not, therefore, be inferred from the fact, that the three
months, within which they were directed by the statute to be recorded, had
expired before making the entry. It was, also, insisted, that the appel-
lant’s claim did not entitle him to maintain the bill, in his own name, for
the land in question. He was a tenant in common with others, and could not
be allowed to sue in equity, without making his co-tenants parties to the
bill. Hinde Pr. 2; 16 Ves. 325; 6 Johns. Ch. 450; 3 Bro. C. C. 229;;
2 Ves. sen. 312 ; 4 Johns. Ch. 199. The length of time since which the
plaintiff’s title had accrued, was also insisted on as an equitable bar. More
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than twenty years had elapsed, and the principle was well settled, that a
court of equity would adopt the analogy of the statute of limitations, ap-
plied to bar an entry, or an ejectment, as the rule to be applied to equitable
rights and remedies. Francis’ Max. X, p. 38; Smith v. Clay, 3 Bro. C. C. 639,
note ; Jenner v. Tracy, 3 P. Wms. note b, 2 Eq. Cas. Abr. tit. “Length
of Time;” Cook v. Arnham, 3 P. Wms. 283; Bond v. Hopkins, 1 Sch. &
Lef. 413; Hovenden v. Lord Annesley, 2 Ibid. 607; 1 Vern. 196, 362 ; 1 Ch.
Rep. 105 ; 3 Atk. 225 ; 2 Ves. sen. 226 ; 2 Atk. 83 ; Cholmondeley v. Clin-
ton, 2 Jacobs & Walker 138. The statute of limitations is made to protect
against ancient claims, whether well or ill founded, the *evidences of (%154
which may have been lost, or obscured by time. Clementson v. Wil- t
liamns, 8 Cranch 72 ; Shipp v. Miller, 2 Wheat. 324.

March 5th, 1825, MarsnALL, Ch. J., delivered the opinion of the court.
—This suit was brought by the appellant, Elmendorf, in the court for the
seventh circuit and district of Kentucky, to obtain conveyance of lands
held by the defendants under a prior grant, and under entries which are
also older than the entry of the plaintiff. As the defendants do not adduce
their entries, and rely entirely on their patent, the case depends on the vali-
dity of the plaintiff’s entry. That was made in April 1784, and was after-
wards, in July of the same year, explained or amended, so as to read, as
follows : “Walker Daniel enters 8000 acres, beginning at the most south-
westwardly corner of Duncan Rose’s survey of 8000 acres, between Floyd’s
Fork and Bull Skin ; thence along his westwardly line to the corner ; thence,
the same course with James Kemp’s line, north 2° west, 964 poles, to a sur-
vey of John Lewis for 22,000 acres ; thence with Lewis’s line, and from the
beginning, south 7° west, till a line parallel with the first line will include
the quantity.”

As this entry begins at * the most south-westwardly corner of Duncan
Rose’s survey of 8000 acres, between Floyd’s Fork and Bull Skin,” the first
inquiry is, whether this survey was, as the time, an object of sufficient no-
toriety to give validity *to an entry calling for one of its corners as %158
a beginning. It is not pretended, that the survey itself had acquired
this notoriety ; but the plaintiff contends, that it had become a matter of
record ; and that subsequent purchasers were, on that account, bound to know
its position, in like manner, as they are bound to know the position of en-
tries, The land-law prescribes that surveys shall be returned to the office,
and recorded in a record book, to be kept for that purpose by the principal
surveyor, within three months from the time of their being made. They
are to be returned to the land-office, in twelve months from their date, dur-
ing which time the surveyor is forbidden to give a copy to any person other
than the owner.

It is contended by the defendants, that this probibition to give a copy
of the plot and certificate of survey, excludes the idea of that notoriety
which is ascribed to a record. Though inserted for preservation in a book
which is denominated a book of record, it does not become, in fact, a record,
until it shall partake of that characteristic quality of a record, on which the
obligation to notice it is founded, being accessible to all the world. Were
even an inspection of the book demandable as matter of right, which the
defendants deny, that inspection would, they say, from the nature of the

69




158 SUPREME COURT [Feby
Elmendorf v. Taylor.

thing, be of no avail, unless a copy was also attainable. They insist, there-
fore, that the notoriety of these surveys is not to be implied, from the fact
that the three months had expired, during which they were directed by law
to be recorded.
*159] *The plaintiff contends, that the book of surveys has every charac.
teristic of a record except that the surveyor is restrained from grant-
ing copies, until the time limited by law for the return of surveys to the
land-office shall have expired ; and denies, that the notoriety attached to a
record is dependent entirely on the right to demand a copy of it. He main-
tains the right to inspect it, and insists that this right has been considered
by the legislature as giving sufficient notice to all persons interested in the
property, to enter a caveat against the issuing of a patent, from which he
implies, that it is intended as a record to give notice, although a copy of it
cannot be obtained.

Were this question now for the first time to be decided, a considerable
contrariety of opinion respecting it would prevail in the court ; but it will
be unnecessary to discuss it, if the point shall appear to be settled in
Kentucky. This court has uniformly professed its disposition, in cases
depending on the laws of a particular state, to adopt the construction which
the courts of the state have given to those laws. This course is founded
on the principle, supposed to be universally recognised, that the judicial de-
partment of every government, where such department exists, is the appro-
priate organ for construing the legislative acts of that government. Thus,
no court in the universe, which professed to be governed by principle,
would, we presume, undertake to say, that the courts of Great Britain, or
of France, or of any other nation, had misunderstood their own statutes, and
*160] therefore erect *itself into a tribunal which should correct such mis-

understanding. We receive the construction given by the courts of
the nation, as the true sense of the law, and feel ourselves no more at liberty
to depart from that construction, than to depart from the words of the
statute. On this principle, the construction given by this court to the con-
stitution and laws of the United States is received by all as the true
wonstruction ; and on the same principle, the construction given by the courts
of the several states to the legislative acts of those states, is received as true,
unless they come in conflict with the constitution, laws or treaties of the
United States. If, then, this question has been settled in Kentucky, we
must suppose it to be rightly settled.

The defendants contend, that conflicting opinions have been given in the
state, and that the question is still open ; while the plaintiffs insists, that the
real question, that is, the notoriety of a survey, after being made three
months, has never been determined in the negative. The first case of which
we have any knowledge, is Sinclair v. Singleton (Hughes 92). The decision
of the court was in favor of the validity of an entry which calls for the lines
of a survey. The court is not in possession of the book in which the case is
reported ; but, judging from the references made to it in subsequent cases,
the entry must have been made within twelve, and, probably, within three
months of the date of the survey. The next case in which the question was
*161] directly *made, is Key v. Matson (Hardin 70), decided in the fall

term of 1806. The survey had not been made three months, at the
date of the entry ; and the court determined, that it was not an object of
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notoriety. A rehearing was moved for, and, according to the course of the
court of appeals of Kentucky, errors were assigned in the original decree.
The first was, that “the court has decided, that an entry dependent on a
survey not made three months, is void ; whereas, according to law, and for-
mer decisions, such an entry ought to have been valid.” The court adhered
to its first decision, and used expressions, which, though applied to a casein
which the entry was made before the expiration of three months after the
survey on which it depended, yet indicated the opinion, that an entry, made
after the expiration of three months from the date of the survey, would be
equally invalid. Moore v. Whitledge (Hardin 89), and Respass v. Arnold
(Ibid. 115), decided in the spring of 1807, were on the authority of Aey v.
Matson, and were also cases in which the entries were made a few weeks
after the surveys. The case of Cartright v. Collier (Ibid. 179), decided in
the spring of 1808, was one in which the entry was made only fifteen days
after the survey.

In Ward v. Lee (1 Bibb 27), decided in 1808, the entry called for a sur-
vey which had been made twenty-three days, of the return of which, to the
office, there was no proof. The judge adds, “if it had been returned and
recorded, *yet no person was entitled to a copy.” This last observa-
tion is indicative of the opinion, that a survey, though recorded,
would not become an object of notoriety, until a copy of it was demandable;
but it was made in a case in which that point did not occur. The case of
Cleland’s Heirs v. Gray, decided at the same time, is of the same character.
The survey was made sixteen days before the entry which called to adjoin
it. The judge says, “it is clear, that no description in this certificate of
Evan Shelby’s survey, can aid Weeden’s entry, because it does not appear,
that the certificate was even made out, or deposited in the surveyor’s oftice,
at the date of Weeden’s entry. But if it had been recorded, yet it was
inaccessible to holders of warrants. They were not entitled to a copy, until
twelve months after the making of the survey; nor was the surveyor
himself bound to record it in less than three months after the survey was
made.”

In the case of Galloway v. Neal et al. (1 Bibb 140), the judge who deliv-
ered the opinion of the court, states the law thus: “If the holder of a war-
rant adopts a survey previously made upon another warrant, as the basis of
a location, he must prove the notoriety of tne survey at that period, other-
wise, his location cannot be supported. If he has adopted such survey at a
period earlier than that at which the law has opened the record thereof for
copies, he must prove its notoriety by evidence aliunde.” This plain declara-
tion of the opinion of the court on this point, was, however, made in a
*cage in which it did not arise. The survey had preceded the entry [¥163
which called for it, more than twelve months. The cases of Davis b
v. Bryant (2 Bibb 113), and Dawis v. Davis (2 Ibid. 137), decided in the
spring of 1810, were, each of them, cases in which the surveys preceded the
entries calling for them, less than three months.

It is, then, true, that from 1806 to 1810, inclusive, the prevailing opinion
of the court of Kentucky was, that an entry could derive po aid from the
description contained in the plat and certificate of a survey for which it
called, until that survey had been made twelve months; but, it is also true,
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that this opinion has been advanced only in cases in which the point did
not occur.

The first case in which the point actually occurred, was Carson v. Han-
way (3 Bibb 160). The entry was made on the 9th of February 1784, and
called for a survey made on the 15th of February 1783. The entry was
supported, on the principle, that the plat and certificate of sarvey consti-
tuted a part of it. In delivering the opinion of the court, the judge said,
““when the survey has been so long made, that the law requires it to be of
record, it will be presumed to be so, and a call for its lines, in an entry, will
render it a part of the description of such entry.” At the preceding term,
before the same judges, the case of Bush v. Jameson (3 Bibb 118) was
argued, and the court determined, that an entry could not be aided by the
description contained in a survey, which had been made only seven days
*164] *prior to the entry which called to adjoin it. In giving its opinion,

the court says, “how far a subsequent adventurer would have been
bound by a description given in the survey, of its beginning corner, if the
survey had been of record, is not material to inquire ; for there is no proof
that the survey was, in fact, of record ; and, as the law did not require that
it should have been recorded, at the date of the entry, a presumption that it
was cannot be indwlged, according to any rule of probability, or on any
principle recognised in former adjudications of this court.” 'These cases,
decided so near each other, by the same judges, show clearly, by the terms
in which they are expressed, that the distinction between a survey, neither
recorded in fact, nor in presumption of law, was in the mind of the court ;
and that its former adjudications were considered.

Reed’s Heirs v. Denwiddie (3 A. K. Marsh. 185) was decided in the
year 1820. In that case, an entry called for a survey which had been made
six months, and the court determined, that the person claiming under this
entry might avail himself of the notoriety contained in the certificate of
survey, ‘“which, from its date, must have been of record.” Jackman’s
Heirs v. Walker’s Heirs (3 Litt. 100) is the last case which has been cited.
It was decided in 1823. The surveys were made about ten months before
the entry, which called to adjoin then, and the court allowed to the entry all
syaxs the aid which could be derived from the *description contained in the

165 . A “« 1

next certificate of survey ; because, “from the length of time they
had been made, before the date of the entry in question, the law required
them to be of record, and, of course, they must be presumed to be so.”

From the year 1813, then, to the present time, the courts of Kentucky
have uniformly decided, that a survey must be presumed to be recorded, at
the expiration of three months from its date ; and that an entry dependent
on it is entitled to all the notoriety which is possessed by the survey. We
must consider the construction as settled finally in the courts of the state,
and that this court ought to adopt the same rule, should we even doubt its
correctness,

We think, then, that the entry under which the plaintiff claims, is aided
by the notoriety of the surveys which it calls to adjoin, if those surveys
have been made three months anterior to its date. This depends on the
question whether it is to date from April or July 1784. The defendants
insist, that the amendment or explanation, of the first of July, does not
change the ground originally occupied, and is, therefore, not to be con-
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sidered as having any influence on the date of the entry, or as connecting it
with the surveys mentioned in the amendment or explanation. We cannot
think so. This amendment would be seen by subsequent locators, and would
give them as full notice that the entry adjoined the surveysof Duncan Rose,
James Kemp and John Lewis, as they would have received, had the
*original entry been made on that day. Wereit then to be conceded, 166
that the original entry, calling for Greenville Smith’s line, instead of [
James Kemp’s, would have been construed to cover the same ground which
it now covers, still we perceive no substantial reason for refusing to the
change made in its terms, any advantage belonging to the date of that
change. We think, then, for the purpose of the present inquiry, the entry
is to be considered as if made on the first of July 1784, and is entitled to all
the notoriety of the surveys for which it calls.

This being established, we do not understand, that any controversy
remains on the question of notoriety. Some of the objects called for in
the surveys are so well known, as to fix incontrovertibly the beginning of the
entry made by Walker Daniel ; and its validity is not questioned on any
other ground. The validity of the plaintiff’s entry being established, it
remains to consider the other objections which are made to a decree in his
favor.

2. It is contended, that he is a tenant in common with others, and ought
not be permitted to sue in equity, without making his co-tenants parties to
the suit. This objection does not affect the jurisdiction, but addresses itself
to the policy of the court. Courts of equity require, that all the parties
concerned in interest shall be brought before them, that the matter in con-
troversy may be finally settled. This equitable rule, however, is framed by
*the court itself, and is subject to its discretion. It is uot, like the
description of parties, an inflexible rule, a failure to observe which L 167

P P » s
turns the party out of court, because it has no jurisdiction over his cause ;
but being introduced by the court itself, for the purposes of justice, is sus-
ceptible of modification, for the promotion of those purposes. In this case,
the persons who are alleged to be tenants in common with the plaintiffs,
appear to be entitled to a fourth part, not of the whole tract, but of a spe-
cially described portion of it, which may, or may not, interfere with the part
occupied by the defendants. Neither the bill nor answer allege such an
interference, and the court ought not, without such allegation, to presume
it. Had the decree of the circuit court been in favor of the plaintiff, and
had this objection to it been deemed sufficient to induce this court to reverse
it, and send back the case for the examination of this fact, it could never
have justified a dismissal of the bill, without allowing the plaintiff an oppor-
tunity of showing that he was the sole owner of the lands in dispute. In
addition to these observations, it may be proper to say, that the rule which
requires that all persons concerned in interest, however remotely, should be
made parties to the suit, though applicable to most cases in the courts of
the United States, is not applicable to all. In the exercise of its discretion,
the court will require the plaintiff to do all in his power to bring every per-
son concerned in interest before the court. But if the case may be com-
pletely decided *as between the litigant parties, the circumstance that [*168
an interest exists in some other person, whom the process of the court t
cannot reach, as, if such party be a resident of some other state, ought not
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prevent a decree upon its merits. It would be a misapplication of the rule,
to dismiss the plaintiff’s bill, because he has not done that which the law will
not enable him to do. ()

3. The third point in the defence is, the length of time which has elapsed
since the plaintiff’s equitable title accrued. His patent was issued on the
11th of February 1794, and those of the defendants are of prior date Iis
bill was filed on the 28th of December 1815. Several of the defendants, in
their answers, claim the benefit of the length of time.

From the earliest ages, courts of equity have refused their aid to those
who have neglected, for an unreasonable length of time, to assert their
claims, especially, where the legal estate has been transferred to purchasers,
without notice. Although the statutes of limitation do not, either in Eng-
land, or in these states, extend to suits in chancery ; yet the courts, in both
countries, have acknowledged their obligation. Their application, we
believe, has never been controverted ; and in the recent case of Z7%omas v.
Brockenbrough (ante, p. 146), decided at this term, it was expressly recog-
, nised. But the statute of limitations, which *bars an ejectment after
1 the laps of twenty years, constitutes no bar to a writ of right, even
where the tenant counts on his own seisin, until thirty years shall have
elapsed. Whether a court of equity considers an equitable claim to land as
barred, when the right of entry is lost, or will sustain a bill so long as the
mere right may be asserted, is a question of some difficulty, and of great im-
portance. The analogy of a bill in equity to actions founded on a right of
entry, seems to derive some title to consideration, from the circumstance,
that the plaintiff does not sustain his claim on his own seisin, or that of his
ancestor, but on an equity, not necessarily accompanied by seisin, whereas,
geisin is an indispensable ingredient in a writ of right. But the case must
depend upon precedent, and if the one rule or the other has been positively
adopted, it ought to be respected.

In the case of Jemner v. Zracy (3 P. Wms. 287, note), the defendant
demurred to a bill to redeem mortgaged premises, of which the defendant
had been in possession more than twenty years, and the demurrer was sus-
tained ; the court observing, that ¢ as twenty years would bar an entry or
ejectment, there was the same reason for allowing it to bar a redemption.”
It is added, that “ the same rule was agreed in the case of Belch v. Harvey,
by the Lord Tarsor. In 3 Atk. 225, the court expressed an opinion unfa-
vorable to a demurrer in such a case, because the plaintiff ought to be at
liberty, in his replication, to show, that he is within the exceptions of
*the statute ; but supported the bar, when pleaded. The same prin-
ciple is recognised in 3 Atk. 313. The rule appears to have been laid
down in 1 Ch. Cas. and to have been observed ever since. In 3 Johns. Ch.
135 Chancellor KENT said, “It is a well-settled rule, that twenty years’ pos-
session by the mortgagee, without account or acknowledgment of any sub-
sisting mortgage, is a bar to a redemption, unless the mortgagor can bring
himself within the proviso in the state of limitations.”

These decisions were made on bills to redeem mortgaged premises ; but
as no reason can be assigned why an equity of redemption should be barred
in a shorter time than any other equity, they appear to us to apply with

*169
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equal force to all bills asserting equitable titles. We have seen no dictum
asserting that the rule is not applicable to other equitable rights, and we
should not feel justified in drawing a distinction which has never heretofore
been drawn. But we think the rule has been applied to equitable rights
generally.

In the 2d vol. of Eq. Cas. Abr. title “Length of Time,” it is said, gen-
erally, “that possession for more than twenty years, under a legal title, shall
never be disturbed in equity.” The case of Cook v. Arnham (3 P. Wms.
283) was a bill brought to supply the want of a surrender of copyhold estate
to the use of the will ; and it was objected, that the application to the court
had been unreasonably delayed. The Lord Chancellor said, that “ the length
of time was not *above fourteen years, which, as it would not bar an
ejectment, so neither could it bar a bill in equity.” The case of L
Bound v. Hopkins et al. (1 Sch. & Lef. 413) was a suit brought by a person
claiming to be the heir, to set aside a will alleged to be obtained by fraud, to
obtain possession of title papers, and to remove impediments out of the way
in a trial at law. Length of possession was set up as a bar to the relief
prayed for in the bill ; and the question, which was discussed at the bar
by very eminent counsel, was profoundly and deliberately considered by
Lord RepesparLe. The testator died in November 1754, and the bill was
filed in June 1792, so that thirty-eight years had elapsed between the death
of the testator and the filing of the bill. As this time was not sufficient to
bar a writ of right, no question could have arisen respecting the act of
limitations, had the rule of granting relief in equity depended on the ability
of the plaintiff to maintain a writ of right. But the rule was clearly under-
stood, both at the bar and by the court, to be, that the equitable rule respect-
ing length of time had reference to twenty years, the time during which the
right of entry was preserved, not to the time limited for maintaining a writ
of right. In the very elaborate and very able opinion given by the chan-
cellor, in this case, in which he investigates thoroughly the principles which
govern a court of equity in its decisions on the statute of limitations, it is
not insinuated, that it acts in any case from *analogy to a writ of %179
right, but is assumed as an acknowledged and settled principle, that L
it acts from analogy to a writ of ejectment. In this case, a suit had been
instituted by John Bond, the grandfather of the plaintiff, as early as 1755,
and a decree pronounced in 1770. The full benefit of this decree was not
obtained, and John Bond took forcible possession of a part of the property,
of which he was dispossessed by order of the court, on a bill for that pur-
pose, brought by the defendant. The said John Bond died in prison, in
1774, having first devised the property in dispute to his son Thomas, then
an infant, for life, with remainder to his first and other sons, in strict settle-
ment. Soon after his death, an ejectment was brought by the defend-
ant, to recover part of the property in possession of Bond; and in 1776,
a bill was filed by Thomas Bond, then a minor, to enjoin the defendants
from proceeding in their ejectment, and to have the will delivered up.
Various orders were taken; and in June 1792, an original bill, in the
nature of a bill of revivor, was filled by Thomas Bond, and his eldest son
Henry. In discussing this case, so far as respected length of time, no
doubt was entertained that the plaintiffs would have been barred of all relief
in equity, by a quiet acquiescence in the possession of the defendants for
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twenty years. It was a strong case of fraud, but an acquiescence of
twenty years would have closed the court of equity against the plaintiffs.
This was not questioned ; but it was insisted, that the pendency of suits,
from the year 1755, when Jobn *Bond, the son and heir of the
testator, returned from America, had preserved the equity of the
plaintiffs, unaffected by the lapse of time; and of this opinion was the
court.

The case of Hovenden v. Lord Annesley (2 Sch. & Lef. 607), was a bill
filed in May 1794, to set aside a conveyance made in July 1726, alleged to
have been fraudlently obtained. There were some circumstances on which
the plaintiff relied, as relieving his case from the laches justly imputable to
him for permitting such a length of time to elapse; but they need not be
noticed, because they were deemed insufficient by the chancellor, and the
bill was dismissed. In discussing this point, Lord RepEspALk reviewed the
cases which had been determined, and said, ¢ that it had been a fundamental
law of state policy, in all countries, and at all times, that there should be
some limitation of time, beyond which the question of title should not be
agitated. In this country, the limitation has been fixed (except in writs of
right, and writs depending on questions of mere title) at twenty years.”
¢ But 1t is said, that courts of equity are not within the statute of limita-
tions. This is true, in one respect ; they are not within the words of the
statutes, because the words apply to particular legal remedies ; but they are
within the spirit and meaning of the statutes, and have been always so con-
sidered.” After reasoning for some time on this point, and citing several
cases to show “that wherever the legislature has limited a period for law
*174] Rroceedmgs, equity will, in ax'lalpgops *cases, consider the equxta}_)le

rights as bound by the same limitation,” he says, “a court of equity
is not to impeach a transaction, on the ground of fraud, where the fact of
the alleged fraud was within the knowledge of the party sixty years before.
On the contrary, I think the rule has been so laid down, that every right of
action in equity, that accrues to the party, whatever it may be, must be
acted upon, at the utmost, within twenty years.”

This question was fully discussed, and solemnly, and, we think, finally
decided, in the case of Marquis Cholmondeley v. Lord Clinton et al.,
2 Jacobs & Walker 138. In that case the title accrued in December 1791,
and the bill was filed in June 1812. Other points were made ; but the great
question on which the cause depended, was the length of time which had
been permitted to elapse; and this question, after being argued with
great labor and talent at the bar, was decided by the court, upon a full
review of all the cases which are to be found in the books. It was consid-
ered, and was treated by the court, as one of the highest importance ; and
the opinion was unequivocally expressed, that * both on principle and author-
ity, the laches and non-claim of the rightful owner of an equitable estate,
for a period of twenty years (supposing it the case of one who must, within
that period, have made his claim in a court of law, had it been a legal
estate), under no disability, and where there has been no fraud, will consti-
tute a bar to equitable relief, by analogy to the statute of limitations,

s ‘if, during all that period, the possession has been held under a claim
*175] . . " . F

unequivocally adverse, and without anything having been done or said

directly or indirectly, to recognis> the title of such rightful owner by the
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adverse possessor.” Upon this ground alone, the bill was dismissed. The
plaintiff appealed to the House of Lords, and the decree was aftirmed. The
Lord Chancellor, in delivering his opinion in the House of Lords, took a dis-
tinction, as to length of time, between trusts, “some being express and some
implied.” “In the case of a strict trustee, it was his duty to take care of
the interest of his cestui gque trust, and he was not permitted to do anything
adverse to it ; a tenant also had the duty to preserve the interests of his
landlord ; and many acts, therefore, of a trustee, and a tenant, which, if
done by a stranger, would be acts of adverse possession, would not be so in
them, from its being their duty to abstain from them.” In a case of actual
adverse possession, however, as was that before the house, his lordship con-
sidered twenty years as constituting a bar. Lord REpESDALE was of the
same opinion, and, in the course of his address, remarked, that “it had been
argued, that the Marquis Cholmondeley might, at law, have had a writ of
right. That was a writ to which particular privileges were allowed, but
courts of equity had never regarded that writ, or writs of formedon, or
others of the same nature. They had always considered the provision in the
statute James, which applied *to rights, and titles of entry, and in
which the period of limitation was twenty-nine years, as that by L
which they were bound, and it was that upon which they had constantly
acted.”

This is not an express trust. The defendents are not, to use the lan-
guage of the Lord Chancellor in the case last cited, “strict trustees, whose
duty it is to take care of the interest of cestuis que trust, and who are not
permitted to do anything adverse to it.” They hold under a title in all
respects adversary to that of the plaintiff, and their possession is an adver-
sary possession. In all cases where such a possession has continued for
twenty years, it constitutes, in the opinion of this court, a complete bar in
equity. An ejectment would be barred, did the plaintiff possess a legal title.
This point has been decided in the same manner by the courts of Kentucky.
The counsel for the plaintiff insist, that those decisions are founded on the
peculiar opinions entertained by that court respecting writs of right. We
do not think so. Their doctrine on that subject is, indeed, used as an aunxil-
iary argument ; but it is merely auxiliary to an opinion formed without
its aid.

The decree of the circuit courtis to be reversed, and the cause remanded
to that court, with instructions, that the entry under which the plaintiff
claims is valid ; but that the adversary possession of the defendants,
respectively, constitutes a complete bar to the plaintiff’s bill, *where- 1ok
ever it would constitute a bar to an ejectment, did the plaintiff pos- [*178
sess the legal title.(a.)

*176

(@) Although, in general, length of time is na bar to an express trust, clearly estab-
lished to have once existed ; yet, as length of time necessarily obscures all human evi-
dence, and deprives parties of the means of ascertaining the nature of the original
transactions, it operates, by way of presumption, in favor of innocence, and against
the imputation of fraud. 1t was, therefore, held by this court, that the lapse of forty
years, and the death of all the original parties, would discharge and extinguish a trust
proved once to have existed by strong circumstances ; by analogy to the rule of law,
which, after the lapse of time, presumes the payment of a debt, surrenderof a deed,
and extinguishment of a trust, where circumstances require it. (Prevost 2. Gratz, 6
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*Decree.—This cause came on, &c.: on consideration whereof, this court
*158] is of opinion, that there is error in the decree of the said circuit
‘"1 %*court, in this, that the said court determined, that the entry in the

Wheat. 481, 497.) In the case of Hillary ». Walker (12 Ves. 265), the whole subject
of presumptions from the lapse of time is gone fully into by Lord Ersking, both as
applicable to incorporeal hereditaments, and where there is a written title. He states
the doctrine to befounded in reason, the nature and character of man, and the result of
human experience. ‘‘Itresolves itself into this, that a man will naturally enjoy what
belongs to him.” ¢Ithas been said, you cannot presume, unless you believe. But
it is because there are no means of creating belief or disbelief, that such general pre-
sumptions are raised upon subjects, of which there is no record or written muniment.
Therefore, upon the weakness and infirmitiy of all human tribunals, judging of matters
of antiquity, instead of belief, which must be the foundation of the judgment upon a
recent transaction, where the circumstances are incapable of forming anything like
belief, the legal presumption holds the place of particular and individual belief.”
Although some of the principles laid down in this decision seem to be questioned by
Mr. Sugden, in his treatise on the Law of Vendors and Purchasers (p. 250), yet it was
cited with entire approbation, and its doctrine adopted by this court in determining
the above case of Prevoste. Gratz, 6 Wheat. 504.

In the case of Smith ». Clay (8 Bro. C. C. 639, note), and which is also cited and
adopted by this court in the case of Thomas ». Brockenbrough (ante, p. 146) Lord
CAMDEN says, ‘“A court of equity, which is never active in relief, against conscience
or public convenience, has always refused its aid to stale demands, where the party
has slept upon his right, and acquiesced for a great length of time. Nothing can call
forth this court into activity, but conscience, good faith, and reasonable diligence;
where these are wanting, the court is passive, and does nothing. Laches and neglect
are always discountenanced, and therefore, from the beginning of this jurisdiction,
there was always a limitation to suits in this court.” After applying this principle to
limit a bill of review and appeal, by analogy to the statute concerning writs of error,
he proceeds to cite the maxim, expedit reipublice ut sit finis litium, and to state, that
it had prevailed in the court of equity, in all times, without the help of an act of par-
liament. ‘‘ But as the court has no legislative authority, it could not properly define
the time of bar, by a positive rule, to an hour, a minute or a year ; it was governed by
circumstances. But as often as parliament had limited the time of actions and reme-
dies, to a certain period, in legal proceedings, the court of chancery adopted that rule,
and applied it to similar cases in equity. For where the legislature had fixed the time
at law, it would have been preposterous for equity, which, by it own proper author-
ity, always maintained a limitation, to countenance laches beyond the period that law
has been confined to by parliament. Therefore, in all cases, where the legal right has
been barred by parliament, the equitable right to the same thing has been concluded
by the same bar. Thus, the account of rents and profits, in a common case, shall not
be carried beyond six years. Nor shall redemption be allowed, after twenty years
possession in a mortgagee.” So also, this court, in the case of Hughes ». Edwards (9
Wheat. 489, 497), adopted the same principle in relation to the effect of the lapse of
time upon the respective rights of mortgagor and mortgagee, and of purchasers claim-
ing under the former.

The great case of Cholmondeley ». Clinton, cited in the text, was that of an estate,
subject to a mortgage in fee, being in settlement, with an ultimate limitation to the
right heirs of 8. R.; A., on the expiration of the previous estate, entered, claiming to
be entitled, under the limitation ; and he, and after his death, his son, continued in
quiet possession, paying interest on the mortgage, for twenty years. It was finally
determined, after such litigation, that the devisee of the person really entitled under
the limitation, was barred by the length of time. The case, as first decided in the
court of chancery, will be found reported in 2 Meriv. 173, 3857, where it was detei-
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bill mentioned, made by Walker Daniel, on the first day of April 1784, *and
explained on the first day of July of the same year, on which the
plaintiff’s title is founded, is invalid ; whereas, this court is of opinion,
*that the same is a valid entry. It is, therefore, ordered and decreed, r#181
that the decree of the said circuit court, dismissing the plaintiff’s bill, t

mined, by Sir W. Grant, M. R., that the lapse of time was no bar, by analogy to the
statute of limitations. Upon its afterwards coming on before his successor, Sir T.
PLUMER, the latter delivered a learned and elaborate judgment, which will be found
reported in 2 Jacobs & Walker 138, tending to show, that wherever in the claim of a
legal estate, the remedy is barred in a court of law, by the statute of limitations, the
remedy for an equitable estate will be equally barred, by the lapse of the same period
of time, in a court of equity. An appeal was taken to the house of lords, and in mov-
ing the judgment of the house, Lord ELpox adverted ¢o the general principles adopted
by courts of equity on the subject of length of time, and observed on ** the vast dif-
ference between trusts, some being express, some implied; some, relations formed
between individuals in the matter in which they deal with each other, and in which
it could hardly be said, that one was trustee, and the other cestui gue trust, and yet it
could not well be denied, that for some purposes they were so. Of this kind, he took
the relation between mortgagor and mortgagee to be. In the case of a strict trustee,
it was his duty to take care of the interest of his cestui que trust, and he was not per-
mitted to do anything adverse to it; a tenant also had a duty to preserve the interests
of his landlord ; and many acts, therefore, of a trustee and tenant, which, if done by
a stranger, would be acts of adverse possession, would not be se in them, from its
being their duty to abstain from them. But the case of a mortgagee was different,
he being at liberty to hold possession, and not becoming strictly a trustee, until the
money was tendered to him, and having a right, if he continued in possession for
twenty years, without acknowledging the mortgage, to turn round on the mortgagor,
and say that the estate was his own. His lordship could not agree to, and had never
heard of such a rule, as that adverse possession, however long, would not avail against
an equitable estate; he meant, where there was no duty which the person who has it
has undertaken to discharge for him against whom he pleads adverse possession. The
possession of Lord Clinton was adverse ; it had been said, that it was taken by con-
sent, founded on mistake ; but that did not make the possession the less adverse,
because Lord Clinton took, and kept it for himself, where he owed, as it appeared to
him, no duty to Lord Oxford. He concluded, by stating his opinion to be, that
adverse possession of an equity of redemption for twenty years, was a bar to another
person claiming the same equity of redemption, and worked the same effect, as dis-
seisin, abatement, or intrusion, with respect to legal estates; and that, for the quiet
and peace of titles, and the world, it ought to have the same effect. Lord REpEsDALE
concurred, and the decree was affirmed.

Although, in general, lapse of time is not a bar to a direct trust, as between trustee
and cestut que trust, so long as there is a continuing and subsisting trust acknowledged
and acted upon between the parties, yet this must be understood as applying to such
trusts only as are the creatures of a court of equity, or strict technical trusts, and not
to those which are within the cognisance of a court of law ; for, in regard to all these
trusts which are the ground of an action at law, and where there is a concurrent juris-
diction at law and in equity, the ruleis the same, and the statute is a bar, both in a
court of law and equity. (Kane ». Bloodgood, 7 Johns. Ch. 90, 127.) And though
in cases of trusts peculiarly and exclusively of equity jurisdiction, the statute does not
apply ; yet, if the trustee denies the right of the cestui que trust, and the possession
of the property becomes adverse, lapse of time may constitute a bar in equity. (Id.)
And where a person takes possession of property in his own right, and is, afterwards,
by evidence or construction, changed into a trustee, he may insist on the lapse of time
as a bar. (Decouche ». Savetier, 3 Johns, Cb. 190.)
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ought to be, and the same is hereby, reversed and annulled. And this court
is further of opinion, that in cases of adversary title, such an adversary
possession as would bar an ejectment, did the plaintiff possess the legal title,
constitutes also a barto abill in equity. It is, therefore, further ordered
and deereed, that this cause be remanded to the said eircuit court, with
instructions to take such further proceedings therein, comformable to this
opinion, as may be agreeable to equity and good conscience. All which is
ordered and decreed accordingly.

CarnEeaL and others, appellants, ». BAXks, respondent.
Banks, appellant, ». CARNEAL and others, respondents.

Jurisdiction.— Parties.—Issue.—French treaty.

The joinder of improper parties, as, citizens of the same state, &c., will not affect the jurisdiction
of the circuit courts in equity, as between the parties who are properly before the court, if a
decree may be pronounced as between the parties who are not citizens of the same state.!

A decree must be sustained by the allegations of the parties, as well as by the proofs in the cause,
and cannot be founded upon a fact not put in issue by the pleadings.?

#1891 *The treaty of 1778, between the United States and France, allowed the citizens of either

“774 country to hold lands in the other; and the title once vested in a French subject, to hold
land in the United States, was not divested by the abrogation of that treaty, and the expiration
of the subsequent convention of 1800.

Bill to rescind a contract for the exehange of lands dismissed, under the special circumstances of

the case.

Aprpears from the Circuit Court of Kentucky.

February 20th, 1825. These causes were argued by Jones, for Banks ;
and by Bibb, for Carneal and others.

February 25th. MarssaLL, Ch. J., delivered the opinion of the court.—
These appeals are from a decree of the circuit court for the district of Ken-
tucky, in which Carneal’s heirs were decreed to pay Henry Banks $2500,
for failing to perform a contract entered into between Thomas Carneal, their
ancestor, and the said Henry Banks.

The bill filed by Henry Banks, charges, that his agent, Cuthbert Banks,
entered into a contract with Thomas Carneal, whereby he agreed to trans-
fer to Carneal the right of the said Banks in 30,000 acres of land, pur-
chased by him from John Harvie, for which right said Carneal “agrees to
give a tract of 2000 acres of land on Green river, patented for Philip
Philips, which was sold out of a tract of 22,100 acres, by Philips, to Michael
Lacassaign, deceased, by said Lacassaign to said Carneal, on the 30th of
July 1797, for which land said Carneal is to make a general warranty
deed, whenever thereunto required.” The bill further charges, that Carneal
x1gg] Was guilty of fraud in pretending to have a good title *to the said

* 2000 acres of land, the whoie being covered with better titles, and
in representing the land as much more valuable than it really is. The

! Vattier ». Hinde, 7 Pet. 252 ; Boon v. . Vattier, 9 Pet. 405; Harrison ». Nixon, Id.
Chiles, 8 Id. 532 ; Bowman v. Wathen, 2 Mc- 483 ; Boone ». Chiles, 10 Id. 177; Walden v.
Lean 376. Bodley, 14 Id. 156 ; Hobson v, McArthur, 16

? Harding v. Handy, 11 Wheat. 103 ; Piatt I1d. 182.
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