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Mc Cart hy  v . fir st  natio nal  bank  of  
RAPID CITY, SOUTH DAKOTA.

ERROR TO THE SUPREME COURT OF THE STATE OF SOUTH 
DAKOTA.

No. 122. Argued December 19, 1911.—Decided February 19, 1912.

The two-year limitation in Rev. Stat., § 5198, within which an action 
must be commenced against a national bank to recover double the 
amount of payments of usurious interest, begins to run from the 
time of payment of the usurious interest, and not from the time of 
payment of the note.

National banks are prohibited from making usurious contracts, and 
whenever the debtor is sued on such a contract, he may plead the 
usury and be relieved from payment; as to this defense there is no 
statute of limitations.

Where a national bank reserves or deducts usurious interest in ad-
vance, the debtor may plead usury, but may not recover double 
the amount paid under § 5198, Rev. Stat.

When the debtor actually makes, and the national bank knowingly 
receives and appropriates, a payment of usurious interest, the cause 
of action arises and the statute begins to run.

There is no locus penitentioe. That privilege is only granted to those 
banks which, having charged usury, may by refusal to accept in-
terest when tendered show that they will not carry the illegal con-
tract into effect.

18 So. Dak. 218, affirmed.

Patrick  B. Mc Carthy , under the provisions of Rev. 
Stat., § 5198, brought suit against the First National 
Bank of Rapid City, South Dakota, for twice the amount 
of interest paid the bank.

The complaint alleged that, the maximum legal rate 
being 12 per cent, McCarthy, on August 27, 1887, bor-
rowed from the defendant $4,000, giving therefor prom-
issory notes payable at different dates, each bearing
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18 per cent interest. These notes were not paid at ma-
turity, and from time to time were renewed at the same 
rate. Many payments of usurious interest were made. 
The debt was finally consolidated into a note, bearing 
12 per cent interest, dated May 22, 1889, for $5,000, 
which included the original principal and unpaid interest. 
It was renewed and secured by mortgage July 22, 1891. 
McCarthy alleges that between August 27, 1887, and 
January 1, 1897, he paid on the original and renewal notes 
various sums, aggregating $3,802.74, as interest, and that 
the defendant 11 knowingly . . . applied the same to 
the payment of usurious interest, and endorsed the same 
on the said several promissory notes as interest received 
thereon.”

On January 26, 1897, the bank instituted proceedings 
to foreclose the mortgage given by plaintiff, his wife and 
others to secure the debt. McCarthy filed a plea of usury, 
which was sustained, and, after purging the debt of 
usury and forfeiting all interest, a decree was finally en-
tered, January 12, 1905, foreclosing the mortgage for 
$5,951.56, made up of the original debt of $4,000, taxes 
paid on the mortgaged property, and costs. On Jan-
uary 21 this sum was paid to the bank, and on January 25, 
1905, plaintiff brought this suit for $7,605.48, or twice the 
amount of interest paid. The defendant set up, by its 
plea, that the action was barred, because not brought 
within two years from the date of payment of the usurious 
interest. The plaintiff replied that the statute only began 
to run from the date the debt was paid. For the purpose 
of showing that the payments on account of interest 
($3,802.79) did not equal the amount of the original debt 
($4,000), and that the judgment had been paid (Jan. 21, 
1905), less than two years before suit, he offered the record 
in the foreclosure proceedings. It was excluded by the 
trial court, but incorporated in the record by bill of ex-
ceptions.
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Mr. Hannis Taylor, with whom Mr. Charles W. Brown, 
Mr. John F. Schrader and Mr. Clarence L. Lewis were on 
the brief, for plaintiff in error:

Under § 5198, Rev. Stat., the limitation of two years 
within which the borrower may sue for double the amount 
of usurious interest collected and received from him does 
not commence to run, and therefore, the cause of action 
does not accrue, until the lender has actually collected 
or received more than the original debt. McBroom v. In-
vestment Co., 153 U. S. 318; Investment Co. v. McBroom 
(N. Mex.), 30 Pac. Rep. 859; Duncan v. First Nat. Bank, 8 
Fed. Cases, 11; First Nat. Bank v. Denson, 115 Alabama, 
650; 22 So. Rep. 518; Hazeltine v. Cent. Nat. Bank, 155 
Missouri, 66; 56 S. W. Rep. 895; First Nat. Bank v. Childs, 
130 Massachusetts, 519; First Nat. Bank v. Turner (Kan.), 
43 Pac. Rep. 936; First Nat. Bank v. Mclnturff (Kan.), 
43 Pac. Rep. 839; Louisville Tr. Co. v. Ky. Nat. Bank, 102 
Fed. Rep. 442; Same v. Same, 87 Fed. Rep. 143; Harvey v. 
Nat. L. Ins. Co., 60 Vermont, 209; 14 Atl. Rep. 8; Cotton 
States Bldg. Co. v. Peightal, 67 S. W. Rep. 524; Wheaton v. 
Hibbard, 20 Johns. 290; Stevens v. Lincoln, 7 Met. 525; 
Saunders v. Lampert, 7 Gray, 484; Smith v. Robinson, 10 
Allen, 132; Hall v. First Nat. Bank, 30 Nebraska, 99; 46 
N. W. Rep. 151; Kendall v. Crouch (Ky.), 11 S. W. Rep. 
587; Talbot v. First Nat. Bank, 185 U. S. 172; Talbot v. 
Sioux Nat. Bank, 185 U. S. 182.

At common law the borrower could not recover the 
penalty given by the statutes relating to usury, without 
paying or offering to pay at least the principal of the loan, 
and the decisions in the Duncan and McBroom cases re-
sult from the application of common-law principles, in-
cluding the doctrine of locus penitentice, to the National 
Bank Act. Wheaton v. Hibbard, 20 Johns. 290; Invest-
ment Co. v. McBroom (N. Mex.), 30 Pac. Rep. 859; 
Stevens v. Lincoln, 7 Met. 525; Saunders v. Lambert, 7 
Gray, 484; Smith v. Robinson, 10 Allen, 130; McBroom v.
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Investment Co., supra; Hazeltine v. Central Nat. Bank, 
supra; First Nat. Bank v. Denson, supra.

Mr. Charles L. Buell, with whom Mr. A. K. Gardner 
was on the brief, for defendant in error:

Under § 5198, Revised Statutes of United States, the 
limitation of two years within which the borrower may 
sue for double the amount of usurious interest paid and 
received as such commences to run from the date of the 
usurious transaction, viz., the date of the actual payment 
of usurious interest, and suit must be entered within two 
years from the date of such payment. Otherwise, the 
cause of action is barred. McCarthy v. First Nat. Bank, 
121 N. W. Rep. 853; Citizens’ Nat. Bank v. Donnell, 195 
U. S. 369; Brown v. Bank, 169 U. S. 416; Walsh v. Mayer, 
111 U. S. 36; First Nat. Bank v. McCarthy, 100 N. W. Rep. 
16; Lealos v. Union Nat. Bank, 81 N. W. Rep. 56; Smith 
v. First Nat. Bank, 75 N. Y. Supp. 131; First Nat. Bank v. 
Smith, 54 N. W. Rep. 254; Lanham v. First Nat. Bank, 65 
N. W. Rep. 786; Washington Bldg. & Loan Assn. v. 
Wendlung, 46 S. E. Rep. 296; Monongahela Nat. Bank v. 
Overholt, 96 Pa. St. 327; Lebanon Nat. Bank v. Karmany, 
98 Pa. St. 65; Burnside v. Mealer, 80 S. W. Rep. 785; 
Buntyn v. Nat. Bldg. & Loan Assn., 38 So. Rep. 345; 
Citizens’ Nat. Bank v. Donnell, 72 S. W. Rep. 925; Talbot 
v. Bank, 82 N. W. Rep. 963; 76 N. W. Rep. 726; Chadwick 
v. Menard, 20 So. Rep. 933; Webb on Usury, § 526. Cases 
collected in 5 Fed. Stat. Ann. 137.

The right to maintain an action to recover the penalty 
prescribed by § 5198 accrues as soon as any unlawful 
interest is paid, and the two-year limitation begins to run 
from the time such payment is made. The following cases 
support the doctrine: Shinkle v. Bank, 22 Oh. St. 516; 
Hintermister v. Bank, 64 N. Y. 212; Stephens v. Bank, 88 
Pa. St. 157; Brown v. Bank, 72 Pa. St. 209; Lynch v. 
Bank, 22 W. Va. 544; Bank v. Carpenter, 52 N. J. Law,
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165; 19 Atl. Rep. 181; Stout v. Bank (Tex. Sup.), 8 S. W. 
Rep. 808; Bank v. Alves (Ky.), 15 S. W. Rep. 132.

Where usurious interest has been paid to a national 
bank the remedy afforded by § 5198, Rev. Stat., is exclu-
sive, and is confined to an independent action to recover 
such usurious payments. Schuyler Nat. Bank v. Gadsden, 
191 U. S. 451; Hazeltine v. Central Nat. Bank, 183 U. S. 
132; Driesbach v. Wilkesbarre Nat. Bank, 104 U. S. 52; 
Barnet v. Nat. Bank, 98 U. S. 555; Farmers’ &c. Bank v. 
Dearing, 91 U. S. 29; Walsh v. Mayer, 111 U. S. 31; Ste-
phens v. Monongahela Bank, 111 U. S. 197.

Notwithstanding the fact the contract called for usu-
rious interest, yet there was locus penitentice on the part 
of the bank to decline to receive the usurious interest as 
such at the end of the year; but if at the end of the year 
it did so receive and apply the usurious interest, a cause 
of action under the statute immediately accrued. Cases 
supra, and see also Citizens’ National Bank v. Gentry, 63 
S. W. Rep. 454 (Ky.); Brown v. Bank, 169 U. S. 416.

The deduction from all of the cases is that when usu-
rious payment is made and the bank elects to accept and 
receive it as such, a cause of action for twice the amount 
so paid accrues immediately, and as a consequence the 
two-year statute of limitations commences to run from 
that date. It follows that this action is clearly barred by 
the two-year limitation statute.

A right to recover twice the amount of usurious interest 
paid under § 5198, Rev. Stat., is not conditioned on pay-
ment of the principal of the loan. Hazeltine v. Central 
Nat. Bank, 183 U. S. 132; see also Léalos v. Union Na-
tional Bank, supra; Webb on Usury, § 526; 5 Fed. Stat. 
Ann. 138.

Mr . Justi ce  Lamar , after making the foregoing state-
ment, delivered the opinion of the court.

Section 5198 of the Revised Statutes, under which this 
vol . ccxxiii —32
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suit was brought, provides that “taking, receiving, re-
serving, or charging” more than a lawful rate of interest, 
when knowingly done by a national bank, shall be deemed 
a forfeiture of the entire interest. In case a greater than 
the lawful rate “has been paid, the person by whom it has 
been paid, may recover back twice the amount of the 
interest thus paid, . . . provided such action is com-
menced within two years from the time the usurious 
transaction occurred.”

The debt was created in 1887, was paid in full in Jan-
uary, 1905, and on January 25, of the same year, the 
maker of the note brought suit to recover twice the amount 
of the interest paid thereon prior to 1897.

In considering the bank’s plea that the action was 
barred because not brought within two years, and the 
plaintiff’s claim that the statute only ran from the date 
the debt was paid, the Supreme Court of South Dakota 
pointed out the irreconcilable conflict in the cases dealing 
with this question, and, after making a careful analysis of 
all the authorities, reached the conclusion, in which we 
concur, that the statute begins to run from the date of the 
payment of the usurious interest. 17 S. Dak. 393. Con-
sidering this review of the decisions, we shall only discuss 
the statute itself, and that briefly.

National banks are prohibited from making usurious 
contracts. If they disregard its provisions, the law not 
only furnishes a defense, but gives a right of action. As to 
the defense, there is no statute of limitations. Whenever 
sued the debtor may plead the usurious contract and be re-
lieved from paying any interest whatever. But if he elects 
to avail himself of the cause of action, he must sue “within 
two years from the time the usurious transaction oc-
curred.”

If the making of the note was the “usurious transac-
tion,” from which date the statute began to run, the 
anomaly of the right to recover being barred before the
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cause of action arose would result in all cases where the 
debtor for two years after the loan failed to pay interest, 
even though he subsequently discharged the debt, prin-
cipal and usury. If the final payment of the debt is the 
“usurious transaction” and suit must be brought in two 
years from that date, then there could never be a recovery 
in those cases where the debtor had paid usury, but was 
not able to pay the debt in full.

That the statute does not begin to run from the date of 
the loan, nor from the date of the satisfaction of the debt, 
but from the date interest is paid, appears from an analy-
sis of the two classes of cases referred to in Rev. Stat., 
§5198, noting that “interest paid” in the last clause is 
used in contradistinction to interest “reserved or charged,” 
in the first sentence of the section. Banks may make 
ordinary loans and charge interest to be collected at the 
maturity of the note. But, as they usually reserve and 
deduct it in advance, by way of discount, the statute is 
framed so as to apply to cases where the interest is paid 
by the debtor as well as to those in which it is reserved 
by the bank. These deductions by way of discount are 
not treated as payments. They do not come out of the 
debtor’s pocket, though they lessen the amount which 
he receives when the loan is made, and when sued he may 
plead usury and escape liability for the amount thus 
charged or retained. But, such reservation by the bank, 
not being a payment made by the debtor, he, of course, 
cannot avail himself of the right to maintain a suit given 
only to those who have paid interest.

But when the debtor actually makes a payment, as 
interest, and the bank knowingly receives and appro-
priates it as such, the usurious transaction is complete, 
the right of the one and the liability of the other is fixed, 
the cause of action arises and the statute of limitations 
begins to run. There is no locus penitentice. That privi-
lege is only granted to those banks which, having charged
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usury, may, by a refusal to accept interest when tendered, 
show that they will not carry the illegal contract into 
execution, and thus escape the two-fold penalty.

Those courts which hold that the statute begins to 
run from the payment of the debt, instead of the payment 
of the interest, have been influenced by statements of 
Mr. Justice Harlan in McBroom v. Investment Co., 153 U. S. 
318, which involved the construction of the usury statute 
of the Territory of New Mexico. That act differed in 
several respects from Rev. Stat., § 5198. But that case did 
not rule that in a suit under the act of Congress the statute 
did not run from the date usury was paid and received as 
such. This court did not understand that such was the 
meaning of that case, as appears from his opinion in 
Brown v. National Bank, 169 U. S. 416, which involved a 
construction of Rev. Stat., § 5198. For he there points 
out the difference between “paying” and “agreeing to 
pay,” and says that, “if at any time the obligee actually 
pays usurious interest, as such, the usurious transaction 
must be held to have then and not before occurred, and he 
must sue within two years thereafter.”

The Supreme Court of South Dakota properly held 
that the recovery of interest paid more than two years 
before suit was brought was barred, and its judgment is

Affirmed.
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