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[Loca i. Law .]

Den ex dem. Walk er  v . Turn er .

By the statute of limitations of Tennessee, of 1797, a possession of 
seven years is a protection, only when held under a grant, or under 
mesne conveyances which connect it with a grant.

A Sheriff’s deed, which is void for want of jurisdiction in the Court 
under whose judgment the sale took place, is not such a convey-
ance as that a possession under it will be protected by the statute 
of limitati ons.

Mr. Justice Wash ing ton  delivered the opinion March 19th, 

of the Court.
This was an ejectment brought in May, 1818, 

in the Circuit Court for the District of Tennessee, 
by the plaintiff in error, to recover possession of 
a lot of ground in the town of Nashville, distin-
guished in the plan of the town, as lot No. 85. 
Upon the trial of the cause, the plaintiff gave in 
evidence, a deed for the lot in controversy, from 
the commissioners of the town of Nashville to the 
lessor of the plaintiff, bearing date the 6th of Au-
gust, 1790, and then proved the defendant to be in 
possession of the same at the time the suit was 
brought.

The defendant then gave in evidence a record 
of the County Court of Davidson, in the State of 
Tennessee, by which it appears, that upon the 
complaint of Roger B. Sappington, administra-
tor of Mark B. Sappington, deceased, to a Jus-
tice of the Peace for the said county, supported 
hy his oath, that George Walker (the lessor of
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1824. the plaintiff) was justly indebted to him, as ad- 
ministrator aforesaid, as appears by the books of 

v. the said Mark, to the amount of 20 dollars and 
Turner’ 25 cents, and that the said Walker was an inha-

bitant of another government, so that the ordi-
nary process of law could not be served upon him, 
an attachment, bearing date the 24th of April, 
1804, was awarded by the magistrate against the 
estate of the said Walker, which the officer was, 
by the said process, directed to secure, so as to 
be liable to further proceedings to be had before 
the said Justice, or some other Justice for the 
said county The return upon the -attachment 
was, that no personal property was to be found; 
and on the 26th of April, 1804, judgment was 
rendered by the magistrate in favour of the plain- 
tiff for 20 dollars and 25 cents, and costs.

These proceedings being carried into the Coun-
ty Court of Davidson, the cause was there dock- 
etted, and the defendant having appeared by at-
torney, a stay of six months, under the law, was 
entered on the docket. At the sessions of the 
Court, in October, 1804, the defendant entered 
special bail, and reprieved the property attached. 
The record then exhibits the following entry, viz, 
“On which attachment the said administrator ob-
tained judgment before J. A. Parker, [who issued 
the attachment^] a Justice of the Peace, on the 
26th of April, 1804; which proceedings being 
brought up to Davidson County Court, April ses-
sions, 1804, and a stay of further proceedings or-
dered to the present sessions, (October, 1804,) 
at which sessions bail was entered, in order -to 
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replevy the property attached; after which, and 1824. 
during the same sessions, the said Sappington 
moved the Court for an order to sell the property v. 
attached, whereupon the Court directed the Clerk urner’ 
to issue orders of sale to the Sheriff, to sell the 
property attached.” The record proceeds to state, 
that, in pursuance of this judgment, orders of sale 
issued, returnable to the January sessions of 1805, 
but which did not appear to have been returned.

The defendant then gave in evidence a deed, 
dated the 22d of July, 1809, from the Sheriff of 
Davidson county to Roger B. Sappington, for the 
lot in question, purchased by him at public auction, 
under process of the Court of said county, for 
non-payment of the taxes due upon the said lot. 
The defendant also gave in evidence a deed from 
the said Roger B. Sappington to Lemuel P. Tur-
ner, deceased, to whom the defendant was proved 
to be heir and devisee. He further proved, that 
shortly after the deed by the Sheriff to Roger B. 
Sappington, he (the grantee) exercised acts of 
ownership on the lot in question, by cutting trees, 
quarrying stones, &c. which he continued to do 
until he sold the lot to Turner, but that he never 
resided on the lot, or had any continued posses-
sion tliereof, except as above stated.

The next evidence given by the defendant, was 
a deed, dated the day of January, 1806, from 
the Sheriff of Davidson county to Roger B. Sap-
pington, which, after reciting all the proceedings 
before mentioned, before the magistrate of David-
son county, and the Court of that county, in the 
suit of Sappington against Walker, the writ of
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1824. vend. expo, to sell the said lot, issued by the said 
County Court, and the purchase of the same by 

v. the said Sappington, as the highest bidder, at 
er‘ public auction, conveys the said lot to him.

The defendant then proved, that in the year 
1811 or 1812, Lemuel P. Turner commenced 
building a stone fence on this lot, which he was 
one or two years engaged in completing; that he 
commenced building a house on the lot, which he 
incessantly persevered in till it was finished, after 
which he removed into it, in 1812 or 1813.

Upon the above evidence, set forth in a bill of 
exceptions to the opinion of the Court, the charge 
to the jury was, that the deed from the Sheriff of 
Davidson county to R. B. Sappington, under the 
judgment of Sappington’s administrator against 
Walker, was sufficient, if the jury believed the 
facts to be as above stated, to vest the title of 
said Walker to said lot in Sappington, the pur-
chaser at the execution sale; that the tribunal 
that adjudicated, and from whom the execution 
issued, had jurisdiction of the subject matter, 
and that the parties, too, were in Court; that 
the deeds aforesaid were of such a colour or ap-
pearance of title as, connected with seven years 
peaceable and continued possession, by the per-
sons claiming under them, and the grant to Walk-
er, would protect the possession under the sta-
tute of limitations. The fact as to possession 
was left to the jury. The Judge further stated, 
that a party, to be protected by the statute, must 
have an adverse continued possession of the land 
in dispute, either by actually residing on it, or hy 
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having it enclosed with a stone fence, and that a 1824. 
possession, by such enclosing or fence, would be 
sufficient, without an actual residence on the land. v.

This charge presents, for the consideration of urner‘ 
the Court, the following questions:

1. Whether the deed from the Sheriff of Da-
vidson county to Sappington, did vest in the latter 
a title to the land in question ?

2. Whether, under the circumstances stated in 
the bill of exceptions, the possession of the de-
fendant was protected by the statute of limitations 
of the State of Tennessee ?

3. Whether the Court below was right in the 
statement made to the jury, as to what constitutes 
a possession to be protected by the act of limita-
tions ?

1. Whether the Sheriff’s deed conveyed to 
Sappington a title to the land in controversy, de-
pends upon the question, whether the sale was 
made under the judgment of a tribunal having 
jurisdiction of the cause in which it was rendered. 
The judgment was rendered by a Justice of the 
Peace, upon an attachment issued by him against 
a non-resident, and returnable before himself; and 
the order for selling the property attached, was 
made by the County Court. It does not, however, 
appear by the return made upon the attachment, 
that the lot in dispute, or any other property of 
Walker, was attached; nor does it even appear, 
otherwise than by a recital in the deed from the 
Sheriff to Sappington, that any process issued 
from the County Court, which authorized the 
Sheriff to sell this lot. Evidence was given by

Vol . IX. 69
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the Clerk, that an execution issued, correspond-
ing with the order of the Court, but that the exe-
cution could not be found. If the execution cor-
responded with the order of the Court, then it 
authorized the sale of the property attached; and 
as the return of the constable does not state that 
any property was attached, it is difficult to per-
ceive by what authority the lot in dispute was sold 
to Sappington. As to the recital in the deed from 
the Sheriff to Sappington, that the writ of vendi-
tioni exponas, under which the sale was made, 
authorized the sale of this lot, it is inadmissible 
as evidence of that fact against the plaintiff, who 
was neither a party nor privy to the deed.

But passing by this objection to the validity of 
the sale, the Court will inquire, whether the same 
was sanctioned by the judgment of a tribunal ha-
ving competent jurisdiction of the case in which it 
was rendered. It is, in the first place, by no means 
to be admitted, that at the time these proceedings 
were instituted, a Justice of the Peace was autho-
rized, by the laws of Tennessee, to issue an at-
tachment against the estate of a non-resident debt-
or, returnable before himself, and determinable 
by him. By the 19th, 20th, and 21st sections of 
the act of 1794, a Justice of the Peace is empow-
ered to issue an attachment against the estate of 
a debtor who has removed, or is removing him-
self privately out of the county, or who so ab-
sconds and conceals himself, that the ordinary 
process of law cannot be served upon him; and 
also, against the estate of a non-resident; but in 
all these cases, the attachment is to be returned
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to the Court where the suit is cognizable, and is 
to be there adjudicated. This attachment may 
be levied on the lands, goods, and chattels of the 
debtor. By the 56th section of this act, the ma-
gistrate is authorized, in cases where by the said 
act he has jurisdiction, to issue an attachment 
against the estate of an absconding or absent debt-
or ; and the proceedings thereon, before him, are 
to be in a summary way, as on a warrant. The 
Court does not understand that this section ex-
tends to persons who are citizens and residents 
without the limits of Tennessee. It may well be 
doubted, then, whether the proceedings before the 
Justice were not, on this ground, coram nonjudice. 
But without giving a positive decision upon that 
point, the Court is of opinion, that the Justice had 
not jurisdiction of the subject matter, upon which 
his judgment was rendered. By the 52d section 
of the above act, jurisdictibn is given to any Jus-
tice of the Peace, in cases of debts and demands 
amounting to twenty dollars and under, where the 
balance is due on any specialty, note, or agree-
ment, for money or specific articles, or for goods, 
wares and merchandise, sold and delivered, or work 
and labour done; in which cases he is empowered 
to render judgment, and to award execution against 
the goods and chattels, or the body of the debtor. 
It is admitted by the counsel, that a subsequent law 
raised the jurisdiction of the Justice beyond the 
sum for which this judgment was rendered. By 
the act of 1786, which we understand is still in 
force in Tennessee, it is provided, that when an

1824.
Walker
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execution is in the hands of a constable, in conse-
quence of a judgment of a Justice of the Peace, 
and there shall be no personal property whereon 
to levy it, in such case he shall levy it on the real 
estate of the defendant, and make return thereof 
to the next County Court, that the Court may or-
der the Sheriff to sell the said real estate, or enough 
thereof, according to law. Whether it was under 
this act, that the proceedings before the magis-
trate found their way into the County Court, it is 
impossible for this Court to decide. It does not 
seem to us, that the case is one which was provi-
ded for by that act, since it does not appear that 
any execution was issued by the magistrate, upon 
his own judgment; or if any did issue, that it was 
levied on the real estate of the debtor, and return-
ed to the County Court. Be all this as it may, the 
ground of the jurisdiction of the magistrate does 
not appear upon the face of the proceedings before 
him ; without which, the Court must consider them 
as coram nonjudice. The cases of which he had 
cognizance, are particularly enumerated in the 
52d section, before recited ; and it appears, by the 
record given in evidence, that the demand sworn 
to by Sappington, was for 20 dollars and 25 cents, 
as appeared by the books of his intestate. But this 
was not the assertion of a cause of action, for 11 a 
balance due on any specialty, note or agreement, 
for money or specific articles, or for goods, wares 
and merchandise sold and delivered, or for work 
and labour done.” It might have been for rent 
due, for money advanced, money received to the 
use of the plaintiff and even for money claimed 
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by the plaintiff as due ex debito, and charged in 
the books of the intestate. It is obvious, that the 
magistrate had no authority to take cognizance of 
these cases, and of others, which might be stated ; 
and since his jurisdiction was strictly special and 
limited, it is essential to the validity of his judg-
ment, and of the proceedings under it, that the re-
cord should show that he acted upon a case which 
the law submitted to his jurisdiction. The order 
of the County Court, for the sale of the defendant’s 
land, having been founded upon this judgment, is 
exposed to the same objection which applies to 
the judgment itself. If the judgment was void, an 
execution, or order of sale, founded upon it, was 
equally so. This Court must, therefore, decide, 
that the deed from the Sheriff to Sappington, under 
whom the defendant claims, was utterly void, ha-
ving been made without any legal authority.

2. The next question is, whether, under the cir-
cumstances stated in the bill of exceptions, the 
possession of the defendant was protected by the 
statute of limitations of the State of Tennessee ? 
This statute, which passed in the year 1797, en-
acts, “ that in all cases wherever any person or 
persons shall have had seven years peaceable pos-
session of any land, by virtue of a grant, or deed of 
conveyance, founded upon a grant, and no legal 
claim by suit in law be set up to said land, within 
the above said term, that then, and in that case, 
the person, &c. &c. holding possession as afore-
said, shall be entitled to hold possession, in prefer-
ence to all other claimants, of such quantity of land 
as shall be specified in his, her, or their said grant,

1824.
Walker 
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or deed of conveyance, founded on a grant as afore-
said.”

In the case of Patton's lessee v. Easton, (1 Wheat. 
Rep. 476. J a construction of the above act was 
given by this Court, in which it was decided, that 
a possession of seven years is a bar, only when it 
is held under a grant, or under a deed founded on 
a grant ; and that, as the defendant, in that case, 
showed no title under the trustees of the town of 
Nashville, nor under any other grant, his seven 
years possession was insufficient to protect his 
title, or to bar that of the plaintiff, under a convey-
ance from the trustees.

That was a stronger case for the defendant than 
the present ; for in that the defendant gave in 
evidence a deed, for a valuable consideration, from 
Josiah Love to William T. Lewis, at a time when 
the possession of the land in controversy was va-
cant. That Lewis, immediately after the convey-
ance, took possession of the land, made valuable 
improvements thereon, and continued so possessed 
for about seventeen years, when he sold and con-
veyed the same to the defendant, who took and 
continued the possession until the ejectment was 
brought. Here, then, was an entry upon land in 
the actual possession of no person, under a bona 
fide deed, and a long continued possession under 
that title, which could not avail the defendant, be-
cause he could not trace a connected title up to a 
grant. In the present case, it appears, from the 
defendant’s own showing, that Sappington, under 
whom he claims, had no title. If the defendant 
claims under a grant, or under mesne conveyances,
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which connect him with a grant, he gains a prefer-
ence, by seven years possession, over all other 
claimants, however superior their title may be to 
his, independent of such possession. But this 
possession is of no value to him, unless he can 
show such a title as is above described. The case of 
Harris and Holmes v. Bledsoe's lessee, decided by 
the Supreme Court of Errors and Appeals of the 
State of Tennessee, in January, 1821, of which a 
manuscript report was handed to the Court, seems 
in principle to be undistinguishable from the pre-
sent, except that in that, the defendant connect-
ed himself with a grant; if the state of the case, 
which is very imperfectly set forth, in the opinion 
of one of the Judges, is rightly understood by this 
Court. But the infirmity of the defendant’s title 
lay in one of the links of the chain, which was 
that of a deed from executors who had no power 
to sell and convey by the law, nor was it given by 
the will of the testator. Even a deed of confirma-
tion, which was executed with a view to cure this 
defect in the title, was unavailing, “ because,” to 
use the language of one of the Judges, “ the act 
to be confirmed was void.” In the case before the 
Court, the defect in the defendant’s chain of title, 
is the want of authority in the Sheriff to convey 
to Sappington, which rendered his deed abso-
lutely void.

The Court is, therefore, of opinion, that the 
Court below erred in stating to the jury that the 
deed to Sappington, under the judgment of Sap-
pington’s administrator against Walker, was suffi-
cient to vest the title of Walker in Sappington;
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and that the deeds referred to were of such a co-
lour or appearance of title as, connected with 
seven years peaceable and continued possession, 
by the persons claiming under them, and the grant 
to Walker, would protect the possessor under 
the statute of limitations. It is deemed unneces-
sary to notice the third point, because, if the 
charge requires of a defendant more than the law 
does, to entitle him to the benefit of the seven 
years possession, it is so far favourable to the 
plaintiff in error. It certainly does not require of 
him less. Neither does the Court notice the She-
riff’s deed to Sappington for the lot in controversy, 
purchased by him at public auction, under process 
of the County Court, for non-payment of taxes, 
as that subject was not noticed by the Judge, in his 
charge to the jury, and it can, therefore, present 
no question for the consideration of this Court.

Judgment reversed, and a venire facias de now 
awarded.

Judg men t . This cause came on to be heard, 
&c. On consideration whereof, this Court is of 
opinion, that the said Circuit Court erred in stating 
to the jury that the deed to R. B. Sappington, 
under the judgment of said M. B. Sappington’s 
administrator against said Walker, was sufficient to 
vest the title of said Walker in said Sappington, 
and that the deeds referred to, were of such a co-
lour or appearance of title, as, connected with 
seven years peaceable and continued possession, 
^y the person claiming under them, and the grant 
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to said Walker, would protect the possession un- 1824. 
der the statute of limitations. It is, therefore, 
order ed  and adj udg ed , that the judgment of the v. 
said Circuit Court in this case be, and the same Brodie- 
hereby is reversed and annulled.

' [Practic e .]

Catlett  v . Bro di e .

Under the judiciary act of 1780, ch. 20. s. 22. the security to be 
taken from the plaintiff in error, by the Judge signing a citation 
on a writ of error, must be sufficient to secure the whole amount 
of the judgment, and is not to be confined to such damages as the 
appellate Court may adjudge for the delay.

Mr. Justice Story  delivered the opinion of the March mh. 
Court.

A motion has been made to dismiss this, and 
several other suits, unless the plaintiff in error 
shall give new bonds for the prosecution of the 
writ, within a limited period, to be fixed by the 
Court, upon the ground that the writs of error have 
been allowed by the Judges of the Circuit Court 
for the District of Columbia, upon bonds being 
given in small sums to respond the damages and 
costs, the debts secured by the judgments being 
very much larger.

The judiciary act of 1789, ch. 20. s. 22. re-
quires every Judge or Justice, signing a citation on

Vol . IX. -yo
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