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OF THE

SRR E M B GO U R-F

DURING THE TIME OF THESE REPORTS.1

MELVILLE WESTON FULLER, Cuier JUSTICE.
JOHN MARSHALL HARLAN,® ASSOCIATE JUSTICE.
EDWARD DOUGLASS WHITE,* AssoCIATE JUSTICE.
JOSEPH McKENNA, AssocIiATE JUSTICE.

OLIVER WENDELL HOLMES, ASSOCIATE JUSTICE.
WILLIAM R. DAY, ASSOCIATE JUSTICE.

WILLIAM HENRY MOODY,> ASSOCIATE JUSTICE.
HORACE HARMON LURTON, AssocCIATE JUSTICE.
CHARLES EVANS HUGHES,® AssoCIATE JUSTICE.

GEORGE WOODWARD WICKERSHAM, ATTORNEY (GENERAL.
LLOYD WHEATON BOWERS,” SoLIcITOR GENERAL.

JAMES HALL McKENNEY, CLERK.

JOHN MONTGOMERY WRIGHT, MARSHAL.

! For allotment of Tar Carer Justice and Associate Justices among
the several circuits see page v, post.

* Tar Curer Justice died July 4, 1910, at his home in Sorrento, Maine,
during vacation. He was buried in Chicago, Ilinois. The proceedings on
his death will appear in Vol. 219, United States Reports. On Decem-
ber 12, 1910, President Taft appointed Edward Douglass White, Associate
Justice of this court, Chief Justice of the United States, to succeed M.
Carrr Justice FuLLer. He was confirmed by the Senate on the same day
and on December 19 took the oath as Chief Justice.

# MR. Assoc1aTe JusTiceE HARLAN presided from the opening of October
Term, 1910, until December 19, 1910.

* Appointed and confirmed Chief Justice of the United States Decem-
ber 12, 1910, and took the oath as such December 19, 1910. On Decem-
ber 12, 1910, President Taft appointed Mr. Joseph Rucker Lamar, of
Georgia, Associate Justice to succeed Mg. Justice Wurre as such. He

(Nores Continuep oN Next Pace.)




JUSTICES OF THE SUPREME COURT.

was confirmed by the Senate on December 15, 1910, and qualified and {ook
his seat upon the bench on January 3, 1911.

5 MRr. JusticE Moopy was absent from the court on account of illness
during the whole of October Term, 1909, and did not participate in any of
the decisions reported in this volume. On June 23, 1910, Congress passed
the following act (chap. 377), entitled, “An Aect to permit William H.
Moody, an Associate Justice of the Supreme Court of the United States,
to retire. Be it enacted by the Senate and House of Representatives of the
United States in Congress assembled, That the provisions of section seven
hundred and fourteen of the Revised Statutes be and they are hereby,
extended and made applicable to WiLriam H. Mooby, an Associate Justice
of the Supreme Court of the United States, in consequence of his physical
inability, notwithstanding he has not served the full term of ten years or
attained the age of seventy years as required by the aforesaid seection:
Provided, that the said WiLLiam H. Mooby shall resign the said office of
Associate Justice of the Supreme Court of the United States within five
months after the passage of this act. Approved June 23, 1910.” MR.
JusTticE MoopY’s illness continued and he did not take his seat upon the
bench during October Term, 1910, or participate in any of the decisions
of the court during such term. He retired pursuant to the provisions of
said act of Congress on November 20, 1910. See Proceedings, p. xvii, post.
On December 12 President Taft appointed Willis Van DeVanter, of
Wyoming, Circuit Judge of the United States for the Second Circuit, to
succeed MR. JusticE Moopy. He was confirmed by the Senate on Decem-
ber 15, 1910, and qualified and took his seat upon the bench on Janu-
ary 3, 1911.

® Mr. JusticE HueHES of New York, and Governor of that State, was
appointed by President Taft on April 25, 1910, to succeed Mgr. Jus-
TICE BREWER, deceased. See 217 U. S. iii. He was confirmed by the
Senate on May 2, 1910, and qualified and took his seat upon the bench on
October 10, 1910. He did not take part in any of the decisions reported in
this volume which were argued or submitted prior to that date.

7 MR. Soricitor GENERAL BowERs died during vacation of the court, at
Boston, Massachusetts, on September 9, 1910. On December 12 President
Taft appointed Mr. Frederick William Lehmann of Missouri, Solicitor
General to succeed Mr. Bowers. His commission was filed with the court
December 19, 1910.
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ALLOTMENT OF JUSTICES, JANUARY 10, 1910.!

OrDER: There having been an Associate Justice of this
court appointed since the commencement of this term,

It is ordered that the following allotment be made of the
Chief Justice and Associate Justices of this court among the
circuits, agreeably to the act of Congress in such case made and
provided, and that such allotment be entered of record, viz.:

For the First Circuit, Oliver Wendell Holmes, Associate
Justice.

For the Second Circuit, Horace H. Lurton, Associate
Justice.

For the Third Circuit, William H. Moody, Associate Justice.

For the Fourth Circuit, Melville W. Fuller, Chief Justice.

For the Fifth Circuit, Edward D. White, Associate Justice.

For the Sixth Circuit, John M. Harlan, Associate Justice.

For the Seventh Circuit, William R. Day, Associate Justice.

For the Eighth Circuit, David J. Brewer, Associate Justice.

For the Ninth Circuit, Joseph McKenna, Associate Justice.

! For the last preceding allotment see 214 U. S. iv. A new allot-
ment, made January 9, 1911, will appear in Volume 219 U. S.







PROCEEDINGS ON THE DEATH OF
MR. JUSTICE BREWER.

Davip Jostam BREWER, Associate Justice of the Su-
preme Court of the United States, died at his residence,
1923 16th Street, Washington, D. C., on Monday,
March 28, 1910, while the court was in recess. He was
buried in Leavenworth, Kansas.

A meeting of the Bar of the Supreme Court of the
United States was held in the Court Room on Saturday,
April 30, 1910. On motion of Mr. William F. Mattingly,
Mr. Charles Curtis, Senior Senator of the United States
from the State of Kansas, presided, and the Clerk of the
Court acted as Secretary. Addresses were made by Mr.
Curtis, Mr. William E. Borah, Mr. Henry E. Davis, Mr.
Frank W. Hackett, Mr. Gardiner Lathrop, Mr. Aldis
B. Browne, Mr. Hannis Taylor, Mr. R. Ross Perry, Mr.
Frank C. Allis and Mr. Justin Morrill Chamberlin. Mr.
George Grafton Wilson presented a resolution adopted by
the American Society of International Law.

A committee consisting of Mr. William E. Borah,
chairman, Mr. William Warner, Mr. J. P. Dolliver, Mr.
C. D. Clark, Mr. R. Wayne Parker, Mr. Henry M. Teller,
Mr. George R. Peck, Mr. John S. Runnells, Mr. Charles
Blood Smith, Mr. Charles W. Bunn, Mr. Gardiner La-
throp, Mr. R. Ross Perry, Mr. Henry E. Davis, Mr. A. S.
Worthington, Mr. Aldis B. Browne and Mr. J. J. Darling-
ton, prepared and presented resolutions which were
adopted, and The Attorney General was requested to
present them to the court.

(vii)
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SUPREME COURT OF THE UNITED STATES.
Tuespay, May 31, 1910.

Present: Tue CHier Justice, MRr. JusticE HARLAN,
MRr. Justice WHITE, MR. JUsTICE McKENNA, MR. JUS-
Tice Hormes, MR. Justick Day and MR. Justice Lurg-
TON.

The Attorney General addressed the court as follows:

May it please the court, at the request of the Bar of
this court I present the following resolutions adopted at
a meeting held in this court room:

““ Resolved, That the Bar of the Supreme Court of the
United States deeply deplores the death of the late David
J. Brewer, Associate Justice of the Supreme Court, and
desires to place upon record an expression of the respect
and esteem in which JusticE BREWER was held and of
regret for the loss which the Court, the Bar, and the coun-
try have suffered in his untimely death.

““His judicial career was one of exceptional length and
of marked distinction and success. Elected judge of the
Distriet Court of the First Judicial District of the State
of Kansas in 1864 ; three times elected a justice of the Su-
preme Court of the State of Kansas; appointed in 1884
judge of the Circuit Court of the United States for the
Eighth Circuit; appointed a justice of the Supreme Court
of the United States in December, 1889, it will be observed
that for nearly fifty years he discharged the high and
sacred duties of a judge. In this long service, in the vast
number of opinions which he wrote, the infinite variety of
legal principles considered and treated, the learning and
wisdom displayed, the consecration and fidelity ever and
always evidenced, will be found his only fitting eulogy.
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His remarkable grasp of the underlying principles upon
which our whole structure of government rests, his un-
swerving fidelity to the fixed rules of order and stability
so essential and so often sorely tested, his strong, posi-
tive, upright, fearless character, his power of sustained in-
tellectual effort, place him easily among the great judges
of his day and time. No one ever doubted his purity of
life, his integrity of purpose, and all who read and con-
sider his legal opinions pay homage to his profound in-
tellect. Those who knew him are quick to testify to his
tender and considerate nature, and those who must be
content to find his character in his opinions scattered
through many State, Circuit, and Supreme Court deci-
sions will never doubt his probity or his power as a jurist.

“ Resolved, That The Attorney General be asked to pre-
sent these resolutions to the court with the request that
they be entered upon the records and that the chairman
of this meeting be directed to send to the family of the
late Justice BREWER a copy of the resolutions and an
expression of our sympathy for them in the loss which
they have sustained.”

JustTicE BREWER’s period of service in this court
covered twenty years. These two decades brought be-
fore this court some of the most important and far-
reaching questions which have ever been submitted for
its decision, and in the solution of these great problems
Justice BREWER took a leading part. In the reports of
this period there are to be found 719 opinions written by
Justice BREWER, in 157 of which he dissented from the
conclusions of the majority of the court. The limitations
of this occasion will permit only a brief reference to a few
decisions which illustrate the characteristics of his mind
and the lucidity of his exposition.

One of the earliest of his recorded opinions was that in
the case of the Church of the Holy Trinity v. United States,
143 U. 8. 457, where the court was called upon to decide




X PROCEEDINGS ON THE DEATH OF

whether or not the act prohibiting the importation of
foreigners and aliens under contract to perform labor in
the United States applied to an English Christian minister
who had come to the United States pursuant to an agree-
ment with a Protestant Episcopal Church in the city of
New York. The opinion is of especial interest, not merely
as a fine discriminating construction of the statute, and
the application of the principle that laws must receive a
sensible construction, and that where a literal construc-
tion leads to an absurd conclusion the letter of the law
must give way to the presumed intention of the legislature;
but because of the enunciation of the principle that ‘“‘no
purpose of action against religion can be imputed to any
legislation, state or national, because this is a religious
people.”

“If we examine the constitutions of the various States,”
said the learned justice, ‘“‘we find in them a constant
recognition of religious obligations. Every constitution

of every one of the forty-four States contains language
which either directly or by clear implication recognizes a
profound reverence for religion and an assumption that
its influence in all human affairs is essential to the well-

being of the community.
¥ * * % * % * *

“There is no dissonance in these declarations. There
is a universal language pervading them all, having one
meaning; they affirm and reaffirm that this is a religious
nation. These are not individual sayings, declarations of
private persons; they are organic utterances; they speak
the voice of the entire people.

* * % * * * * - %

“These, and many other matters which might be no-
ticed, add a volume of unofficial declarations to the mass
of organic utterances that this is a Christian nation. In
the face of all these, shall it be believed that a Congress
of the United States intended to make it a misdemeanor




MR. JUSTICE BREWER. xi

for a church of this country to contract for the services of
a Christian minister residing in another nation?”

In the case of Kansas v. Colorado, 206 U. S. 46, perhaps
one of the most important decisions in which Mg. Jus-
TICE BREWER wrote the opinion of the court, he was called
upon to deal with riparian rights and to determine whether
or not one State has the right to the continuous flow of the
waters of a river flowing to it through an adjoining State,
or whether the latter State has the right to so appropriate
its waters as to prevent such continuous flow; and whether
the amount of the flow is subject to the superior authority
and supervisory control of the United States.

In considering at the outset the foundations of the juris-
diction of this court over controversies between States,
Justice BREWER laid down the proposition that the judi-
cial power of a nation extends to all controversies jus-
ticiable in their nature, the parties to which or the property
involved in which may be reached by judicial process, and
when the judicial power of the United States was vested
in the Supreme and other courts all the judicial power
which the nation was capable of exercising was vested in
those tribunals, and unless there be some limitations ex-
pressed in the Constitution it must be held to embrace all
controversies of a justiciable nature arising within the
territorial limits of the nation, no matter who may be the
parties thereto.

“These considerations,” he said, ‘‘lead to the proposi- f
tion that when a legislative power is claimed for the '
National Government the question is whether that power
is one of those granted by the Constitution, either in
terms or by necessary implication, whereas in respect to
judicial functions the question is whether there be any ;
limitations expressed in the Constitution on the general '
grant of national power.”

One of the ablest opinions of MR. JusTiCE BREWER is
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that in the case of In re Debs, Petitioner, 158 U. S. 564, in
which he expressed the unanimous views of the court in
affirming that the relations of the general government to
interstate commerce and the transportation of the mails
are such as to authorize a direct interference to prevent
an obstruction thereto, and that a court of equity has juris-
diction to issue an injunction in aid of the performance of
such duty.

Perhaps in no other opinion of this court is there a bet-
ter summary of the principles upon which rests the power
of the Federal Government to maintain its sovereignty
than that with which JusticE BrREwER concludes his
opinion in this case:

“. . . We hold that the Government of the United
States is one having jurisdiction over every foot of soil
within its territory, and acting directly upon each citizen;
that while it is a government of enumerated powers, it has
within the limits of those powers all the attributes of
sovereignty; that to it is committed power over interstate
commerce and the transmission of the mail; that the
powers thus conferred upon the National Government are
not dormant, but have been assumed and put into prac-
tical exercise by the legislation of Congress; that in the
exercise of those powers it is competent for the nation to
remove all obstructions upon highways, natural or artifi-
cial, to the passage of interstate commerce or the carrying
of the mail; that while it may be competent for the
Government (through the executive branch and in the use
of the entire executive power of the nation) to foreibly re-
move all such obstructions, it is equally within its com-
petency to appeal to the civil courts for an inquiry and
determination as to the existence and character of any
alleged obstruections, and if such are found to exist or
threaten to occur, to invoke the powers of those courts to
remove or restrain such obstructions; that the jurisdiction
of courts to interfere in such matters by injunction is one
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recognized from ancient times and by indubitable au-
thority.”

JusTicE BREWER was always noted as a man of deep
religious conviction. We have seen that one of the first
questions which he was called upon to deal with after his
elevation to the Supreme Court involved the relation be-
tween religion and the National Government. He was
keenly interested in the position of woman in our modern
society, and one of the latest of his decisions (Muller v.
State of Oregon, 208 U. S. 412) involved the right of a
State to regulate the working hours of women. After re-
viewing the laws of Oregon, he observed:

“It thus appears that, putting to one side the elective
franchise, in the matter of personal and contractual rights
they stand on the same plane as the other sex. Their
rights in these respects can no more be infringed than the
equal rights of their brothers.”

Yet he held, and in so doing voiced the unanimous
opinion of this court—

“That woman’s physical structure and the performance
of maternal functions place her at a disadvantage in the
struggle for subsistence is obvious. This is especially true
when the burdens of motherhood are upon her. Even
when they are not, by abundant testimony of the medical
fraternity, continuance for a long time on her feet at
work, repeating that from day to day, tends to injurious
effects upon the body, and as healthy mothers are essential
to vigorous offspring the physical well-being of woman
becomes an object of public interest and care in order to
preserve the strength and vigor of the race.

““Still, again, history discloses the fact that woman has
always been dependent upon man. He established his
control at the outset by superior physical strength, and
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this control, in various forms, with diminishing intensity,
has continued to the present. . . . Education was
long denied her, and while now the doors of the school-
room are opened and her opportunities for acquiring

knowledge are great, yet even with that and the conse-
quent increase of capacity for business affairs it is still
true that in the struggle for subsistence she is not an equal
competitor with her brother. Though limitations upon
personal and contractual rights may be removed by legis-
lation, there is that in her disposition and habits of life
which will operate against a full assertion of those rights.
She will still be where some legislation to protect her seems
necessary to secure a real equality of right.”

Your honors know better than any but his immediate
family the personal qualities which endeared Justice
BrewER alike to his associates on the Bench, to his friends,
and to the Bar. Nothing better can be said of any man,
however high his place or great his deeds, than that
throughout his life he was not only esteemed, but beloved
of all who knew him, and, indeed, that praise is greater in
proportion as exalted station and high career tend to
isolate from one’s fellows. Justice BREWER everywhere
and always won affection. It was so in his life at the
university. His activities as a judge of his adopted State,
Kansas, and then as judge of the United States for the
largest circuit in the country, were made easier and more
effective by the warm and lasting regard of his Bar; and
when advancement to this court widened his contact
from the lawyers of the West to the lawyers and, indeed,
to the people, of the nation, he soon gained the love of his
countrymen generally, and it remained with him to the
end. Reasons need not be sought. They would not be
difficult to find or to declare, but such continued and ever
extending hold upon the hearts of men proves, without
analysis, the worth and beauty of the personality that
gains it.
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JusticE BREWER was a son of a Christian missionary,
and the son’s life, like the father’s, was one of service. For
six and forty years he served the people, hearing causes
and judging ‘“righteously between every man and his
brother and the stranger that is with him.” And in the
discharge of his great office he did ever obey the injunction
laid upon the judges of Israel by their great lawgiver:

“Ye shall not respect persons in judgment; but ye shall
hear the small as well as the great; ye shall not be afraid of
the face of man, for the judgment is God’s.”” (1 Deut. 17.)

Tae CHIEF JUSTICE responded as follows: !

During the years of my occupancy of a seat upon this
Bench it has been my sad duty to accept for the court
tributes of the Bar in memory of many members of this |
tribunal who have passed to their reward. As our
BroTtHER BREWER joins the great procession, there pass
before me the forms of Matthews and Miller, of Field and
Bradley and Lamar and Blatehford, of Jackson and Gray |
and of Peckham, whose works follow them now that they }
rest from their labors. They were all men of marked |
ability, of untiring industry, and of intense devotion to ?
duty, but they were not alike. They differed as ‘“‘one |
star differeth from another star in glory.” Their names ;
will remain illustrious in the annals of jurisprudence. |
And now we are called on to deplore the departure of one |
of the most lovable of them all. ‘
He died suddenly, but not the unprepared death from
which we pray to be delivered. When the unexpected
intelligence was conveyed to me I could not but think of
Mrs. Barbauld’s poem on ‘“ Life,” and seemed to hear our !
dear friend exclaim—

1 These remarks were delivered on the last day that Mr. CriEF JUs- 3
TiCE FULLER presided over the court. October Term, 1909, adjourned
the same day, and during vacation the Chief Justice died at his sum-
mer home in Sorrento, Maine, on July 4, 1910.
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“Life! we’ve been long together,
Through pleasant and through cloudy weather;
"Tis hard to part when friends are dear;
Perhaps ’twill cost a sigh, a tear;
Then steal away, give little warning,
Choose thine own time;
Say not, Good night, but in some brighter clime
Bid me, Good morning.”

The resolutions of our Bar and the diseriminating re-
marks of the Attorney General adequately cover the
magpnificent judicial labors of Mr. JusTicE BREWER, but
it is the ineffable sweetness of his disposition that chiefly
impresses itself upon me and is indicated by the serenity
of the verse I have quoted.

He was a truly eloquent man. The fountain of tears
and the fountain of laughter ran close together and car-
ried the hearer away upon the mingled current of their
waters. And like Mr. Lincoln, he evidently found great
comfort from the inevitable trials and tribulations of the
world in the humorous anecdotes which brought the re-
lief of merriment.

But I cannot prolong these remarks. The resolutions
and the observations of the Attorney General will be
spread upon our records.
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MR. JUSTICE MOODY.!

SUPREME COURT OF THE UNITED STATES.

THURSDAY, DECEMBER 8, 1910.

Present: Mr. Justick HARLAN, MR. JusTicE WHITE,
Mg. JusticE McKENNA, MR. Justice HoLmEs, MR. Jus-
TICE DAY, MR. JUsTicE LurToN and MR. Justick HuGHES.

Order: It is ordered by the court that the following cor-
respondence be spread upon the minutes and journal of
the court:

“SupPREME COURT OF THE UNITED STATES,
“Washington, D. C., November 23, 1910.

“Drar BrorHER Moopy: We can not let you leave us
without an expression of our deep regret. The too few
years during which we sat together on the bench already
had confirmed the propheey of your arguments at the bar.
They had proved that your unusual powers would be
applied as faithfully and impartially to dispassionate de-
cision as, when you were Attorney General, they had been
devoted to an always lofty presentation of a side. We
grieve that the country so soon should lose services that
it ill can spare and we companionship in which affection
was joined to respect. But you have left a sample of your
work in the reports, and, we believe, have earned the

1 See ante, p. V.

(xvil)
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great reward—that the wise and good of the future, as
well of the present, will say it was well and nobly done.
“JoHN M. HARLAN.
“E. D. WHITE.
“JosepH McKENNA.
“Oriver WENDELL HoLMES.
“WriLLiam R. Dav.”

“We came to the bench of the Supreme Court after
BroTHER MoopY was compelled by sickness to lay aside
active public work. But we have knowledge of his course
of life, and of his judicial opinions, and concur most
cordially in what is said in the above letter by those of his
associates who served with him on the bench.

“Horace H. Lurton.
“CuARLEs E. HugHEs.”

1525 K1GHTEENTH STREET NW.,
“Washington, D. C., December 5, 1910.
“My Dear BrRETHREN: I can not let your letter go un-
answered, but at this time I am unable fittingly to say
more than that your words reach deep in my heart and
mind and awaken there an intense gratitude to you all.
With the expression of this and of my respect and affec- .
tion for each individual member of the court, I must be
content. :
‘“Most sincerely, yours,
“WiLLiam H. Moobv.”
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SISTARE v. SISTARE.

ERROR TO THE SUPREME COURT OF ERRORS OF THE STATE
OF CONNECTICUT.

No. 7. Argued November 1, 1909.—Decided May 31, 1910.

Past due installments of a judgment for future alimony rendered in
one State are within the protection of the full faith and credit clause
of the Federal Constitution unless the right to receive the alimony
is so discretionary with the court rendering the decree that, even
in the absence of application to modify the decree, no vested right
exists.

Unless a decision of this court in terms overrules a former decision, it
will, if possible, be so construed as to harmonize with, and not over-
rule such prior decision; and so held that Barber v. Barber, 21 How.
582, establishing the general rule that a judgment for alimony as
to past installments was within the full faith and credit clause was
not overruled by Lynde v. Lynde, 181 U. 8. 187, but the latter case
established the exception as to such judgments where the alimony
1s so discretionary with the court that a vested right to receive the
same does not exist.

The settled doctrine in New York in 1899 was that no power existed
to modify a judgment for alimony absolute in terms unless conferred
by statute, and a judgment for future alimony entered in 1899 under
§§ 1762-1773, Code of Civil Procedure, is absolute until modified by
the court rendering it; such a judgment, therefore, as to past due
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installments, falls under the general rule that it is entitled to full faith
and credit in the courts of another State. Barber v. Barber, 21 How.
582, followed; Lynde v. Lynde, 181 U, S. 187, distinguished.

Although the full faith and credit clause may not extend to mere modes
of procedure, a judgment absolute in terms and enforcible in the State
where rendered must, under the full faith and credit clause of the
Federal Constitution, be enforced by the courts of another State,
even though the modes of procedure to enforce its collection may not
be the same in both States. ]

80 Connecticut, 1, reversed.

THE facts which involve the extent to which, under
the full faith and credit clause of the Constitution of the
United States, effect must be given, in the courts of an-
other State, to a judgment for alimony, on which arrears
are due, are stated in the opinion.

Mr. Robert Goeller and Mr. Benjamin Slade, for plaintiff
in error:

The judgment rendered by the New York court related
to a court proceeding, and from the language employed
in the decree it is clear that the plaintiff is forever sepa-
rated from the defendant, and that the defendant’s obli-
gation to contribute to the support of the plaintiff and the
maintenance and education of the plaintiff’s and defend-
ant’s child to the extent indicated by the decree com-
menced with the date of the entry of the final decree of
separation.

The decree finds its support under §§ 1769-1771 of the
New York Code of Civil Procedure. Barber v. Barber, 21
How. 582, is decisive of this case upon that proposition.
It held that a judgment of alimony becomes a judicial
debt of record against the husband, which may be en-
forced by execution or attachment against his person,
issuing from the court which gave the decree. Alimony
decreed to a wife in a divorce of separation from bed
and board, is as much a debt of record, until the decree
has been recalled, as any other judgment for money is.
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Howard v. Howard, 15 Massachusetts, 196; Clark v.
Clark, 6 Watts & Serg. 85; Wheeler v. Wheeler, 2 Dana,
310; Knapp v. Knapp, 59 Fed. Rep. 641; Trowbridge v.
Spinning, 54 L. R. A. 204; Arrington v. Arrington, 127
N. Car. 190.

The court below based its conclusions on Lynde v.
Lynde, 181 U. S. 187, and undertakes to distinguish that
case from Barber v. Barber, supra, but the opinion in
Lynde v. Lynde, 162 N. Y. 412, shows that the want of
jurisdiction was considered a vital point on the question of
sustaining the validity of the decree affecting future
payments.

The distinction that exists between the Lynde case and
the Barber case is that in the former case so much of the
decree providing for the future payment of alimony was
invalid as against the defendant for want of jurisdiction;
but in the Barber case the decree having been rendered
with jurisdiction over the defendant, such decree was
sustained in its entirety.

If that distinction is well founded, both opinions are in
accord; if no such distinction exists, the decision in the
Lynde case seems inconsistent with the doctrine laid down
in the Barber case.

The learned court of Connecticut erred in its con-
struction of § 1771, N. Y. Code of Civ. Pro., in holding
that under that section the trial court has power to annul,
vary or modify its decree affecting the question of alimony.

Unless new facts occur, there can be no alteration of
such decree even affecting the care, custody and main-
tenance of children. The court’s power to modify a
decree in respect to alimony does not destroy its finality.
Dow v. Blake, 148 Tllinois, 76.

Any modification made by the court that rendered the
decree before the present suit was instituted could be
pleaded by way of defense, but in the absence of a modifi-
cation, the courts of other States should be required to




e N

RTT—

4 OCTOBER TERM, 1909.
Argument for Plaintiff in Error. 218 U. S.

give to that decree the same binding force and effect that
it has in the State where rendered. Barber v. Barber,
supra; Kunze v. Kunze, 94 Wisconsin, 54; Trowbridge v.
Spinning, 54 L. R. A. 204; Dobson v. Pierce, 12 N. Y.
156; Fletcher v. Farrel, 9 Dana, 372; Cheever v. Wilson, 9
Wall. 108; Shield v. Thomas, 18 How. 353; Younge v.
Carter, 10 Hun, 194; Harris v. Balk, 198 U. S. 214.

Under the construction given by the court below to
these statutes, no distinction can be made between the
sum decreed as payable at once, and any sum decreed
payable in the future. The statutes in question contain
no language differentiating between the sums adjudged
at the rendition of the decree and the sums adjudged to
become payable in the future. Yet a part of the decree
in the Lynde v. Lynde case was enforced. The decree in
question, until reversed, annulled or modified, is a valid,
subsisting obligation on the part of the defendant and is
definite in its character. Knapp v. Knapp, 59 Fed. Rep.
641. See also McCracken v. Swartz, 5 Oregon, 63; Dubots
v. Dubois, 6 Cowen, 494 ; Allen v. Allen, 100 Massachusetts,
374; Horsford v. Van Ankes, 79 Indiana, 302; Brislowe v.
Dobson, 50 Mo. App. 176.

An action of debt will lie on a judgment as soon as it is
recovered. In the majority of the States of this Union
the owner of a judgment may bring suit thereon in the
same court that rendered it or in any other court of
competent jurisdiction, and prosecute it to final judgment,
notwithstanding the collection of the original judgment
may still have been enforced by execution in the State of
its rendition. Freeman on Judgments, §432; Mills v.
Duryea, 7 Cr. 481; Blake v. People, 80 Illinois, 14; Coughlin
v. Ehlert, 39 Missouri, 287; Bullock v. Bullock, 57 N. J. L.
508; Bennett v. Bennett, 3 Fed. Cas. 1318.

The defendant in error is precluded from attacking the
dignity and effect of the judgment in question until it has
been actually reversed or set aside.
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The court below erred in holding that the courts of
Connecticut by rendering a money judgment in the case
at bar would be giving greater effect to the decree in
question than such decree has in the State of New York.
A decree of divorce, valid and effectual by the law of the
State in which it is obtained, is valid and effectual in all
other States. Cheever v. Wilson, @ Wall. 108.

In all cases a judgment of one State does not carry the
efficacy of a judgment in another State capable of enforce-
ment by execution until such judgment is reduced to a
new judgment in the place where it is sought to enforce it.
After obtaining a judgment in the place of enforcement it
can only be executed in the latter State as its laws may
permit. Buchanan County Bank v. Hull County, 74 Fed.
Rep. 373; Lamberton v. Grant, 94 Maine, 508; Carter v.
Bennett, 6 Florida, 214; Thompson v. Wattman, 18 Wall.
457, 463 ; Wasconsin v. Pelican Ins. Co., 127 U. S. 265, 292;
Banlock v. Banlock, 51 N. J. Eq. 444.

A judgment recovered in one State is not executory in
any other State in the sense that final process for its
enforcement can issue on merely filing or docketing the
judgment, as in the case of a domestic judgment. Carter
v. Bennett, 6 Florida, 214; Leathe v. Thomas, 109 Ill. App.
434; Dunham v. Dunham, 57 Ill. App. 475; Joice v. Scales,
18 Georgia, 725.

The constitutional provision for giving ‘full faith and
credit” to such judgments relates only to their effect as
evidence or a bar to further litigation. Claflin v. Mc-
Dermot, 12 Fed. Rep. 375; Chicago &e. R. Co. v. Wiggins
Ferry Co., 108 U. S. 18.

In an action on a foreign judgment awarding alimony
to the plaintiff, no other relief can be had than a recovery
for past due alimony. Wood v. Wood, 28 N. Y. Supp. 154.

A bill in equity by a woman against her former husband
to enforce a provision of a foreign decree of divorce award-
Ing her a definite and ascertained sum as alimony, is de-
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murrable on the ground that she has an adequate remedy
at law by an action of debt on the decree. Dawis v. Dawis,
39 L. R. A. 403.

The only remedy the plaintiff seeks is to obtain the
money claimed to be due under the deeree. The plain-
tiff under the decree in question acquired a vested prop-
erty right of which she could not be deprived without due
process of law.

The allowance in the decree of alimony created a
judicial debt of record and formed a proper foundation
for the recovery of said debt in the present action. Wet-
more v. Wetmore, 149 N. Y. 520; France v. France, 79
App. Div. (N. Y.) 291; Barber v. Barber, supra.

The decree in question ought to be enforced as any other
judgment out of any property of the husband wherever
found. Broslough v. Broslough, 68 Pa. St. 495; Brislowe v.
Dobson, supra; Barber v. Barber, supra.

Mr. William J. Brennan for defendant in error:

The statutes of New York show that the order requiring
the payment of $22.50 per week was temporary in its
nature and enforceable only in the manner provided in
such statutes. See §§ 1766-1773, N. Y. Code of Civ. Pro.

It is apparent from these statutes that the judgment in
question here was rendered in a proceeding entirely foreign
to the statutes or practice of Connecticut. The order with
respect to the weekly payments was subject to modifica-
tion or annulment by the court which granted it at any
time, and was enforceable in the peculiar method pre-
scribed by the statute.

The New York courts hold that an order of this char-
acter is subject to modification at any time by the court
which granted it independent of statute, and is enforceable
only in the method provided by the statute. Tonjes v.
Tonjes, 14 Hun (N. Y.), 542. The order in question is
not only subject to modification at any time, but, under
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the New York decisions, can only be enforced by the
sequestration and contempt proceedings provided in the
statutes. Weber v. Weber, 93 Hun (N. Y.), 149; Branth
v. Branth, 20 Civ. Pro. (N. Y.) 33.

The judgment sought to be enforced in this action is an
order which is subject to modification at any time by the
court which granted it, and it can be enforced in New
York only in the method provided by the statutes of that
State.

The courts of one State will not enforce the judgments
of the courts of another State which are subject to modifi-
cation and are not final judgments for fixed sums of
money. Lynde v. Lynde, 162 N. Y. 405; S. C., 181 U. S.
183. Inthe Lynde case the Court of Appeals distinguished
Barber v. Barber, 21 How. (U. 8.) 582; and see also Au-
dubon v. Shufeldt, 181 U. 8. 577; Wetmore v. Wetmore, 196
U. S. 68. As to Arrington v. Arrington, 127 N. Car. 190,
see 131 N. Car. 143, where the court admitted that its
earlier decision was wrong.

The courts of one State will not enforce the judgments
of courts of another State which are subject to modifica-
tion. The more clearly will they not enforce such orders
by judgment and execution where the courts of the State
where the judgment was obtained, decline to enforce them
in any such way.

Mr. Justice WaiTE delivered the opinion of the court.

In 1899, by a judgment of the Supreme Court of the
State of New York the plaintiff in error was granted a
separation from bed and board from her husband, the
defendant in error, and he was ordered to pay her weekly
the sum of $22.50 for the support of herself and the main-
tenance and education of a minor child. The judgment,
omitting title, is copied in the margin.!

! This action having been begun by the service of the summons herein
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In July, 1904, at which time none of the installments
of alimony had been paid, the wife commenced this action
in the Superior Court of New London County, Connect-
icut, to recover the amount then in arrears of the decreed
alimony. The cause was put at issue and was heard by
the court. As stated by the trial judge, in a “Finding”
by him made: “The defendant made the following claims
of law as to the judgment to be rendered in this action:

on the defendant personally, . . . nowonmotionof . . . at-
torneys for the plaintiff, it is

Ordered, adjudged and decreed that the plaintiff be, and she hereby
is, forever separated from the defendant, and from the bed and board
of said defendant, on the ground of non-support and cruel and inhuman
treatment by the defendant. And it is

Further ordered, adjudged and decreed that from and after the entry
of this decree the defendant Horace Randall Sistare pay to the plaintiff
Matilda Von Ellert Sistare, for her maintenance and support and the
maintenance and education of Horace Von Ellert Sistare, the minor
child of the plaintiff and defendant, the sum of twenty-two and 50-100
dollars ($22.50) per week, such sum to be paid into the hands of her
attorneys of record in this action on each and every Monday. And it
is further

Ordered, adjudged and decreed that the sole care, custody, control
and education of said minor child Horace Von Ellert Sistare is hereby
awarded to the plaintiff, and the defendant, up:)n complying fully
with each and all of the directions of the decree herein, and not other-
wise, and during his good behavior, shall, until the further order of
this court, be permitted to see said child for the space of two hours,
between the hours of ten and twelve o’clock in the forenoon on Wednes-
days and Saturdays, excepting Wednesdays and Saturdays during the
months of July, August and September of each year. And it is further

Ordered, adjudged and decreed that costs are hereby awarded to the
plaintiff against the defendant, taxed at the sum of one hundred and
seventeen and 67-100 dollars ($117.67), and that the plaintiff do re-
cover said costs from the defendant and have execution therefor. And
it is further

Ordered, adjudged and decreed that the plaintiff have leave to
apply from time to time for such orders at the foot of this judgment as
may be necessary for its enforcement and for the protection and en-
forcement of her rights in the premises.




SISTARE ». SISTARE. 9
218 U. 8. Opinion of the Court.

‘(@) That the judgment rendered by the Supreme Court
of the State of New York in requiring the future payment
of $22.50 per week did not constitute a final judgment for
a fixed sum of money which is enforcible and collectible in
this action.

“(b) That said judgment being subject to modification
by the court which granted it, is not a judgment which
the courts of this State will enforce.

“(c) That the requirement that said sums of money
should be paid as aforesaid does not constitute a debt or
obligation from the defendant to the plaintiff which ean
be enforced in this action.

“(d) That said judgment requiring the said weekly pay-
ments cannot be enforced in any other way than according
to the procedure prescribed in the statutes of the State of
New York, and cannot be enforced in this action.

“(e) That the judgment which is sought to be enforced
In this action is not a final judgment entitled to full faith
and credit in this State by virtue of the provisions of the
Constitution of the United States.

“(f) That the judgment which is sought to be enforced
in this action will not be enforced by the courts of this
State through comity.

“(g) That the facts will not support a judgment for the
plaintiff.”

The court, however, adjudged in favor of the plaintiff
and awarded her the sum of $5,805, the arrears of alimony
at the commencement of the action.

On appeal, the Supreme Court of Errors (80 Connect-
ieut, 1) reversed the judgment and remanded the cause
“for the rendition of judgment in favor of the defendant;”
and such a judgment, the record discloses, was subse-
quently entered by the trial court. This writ of error
was prosecuted.

The Supreme Court of Errors of Coonnecticut reached
the conclusion that the power conferred upon a New York
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court to modify a decree for alimony by it rendered ex-
tended to overdue and unsatisfied installments as well as
to those to accrue in the future, that hence decrees for
future alimony, even as to installments after they had be-
come past due, did not constitute debts of record, and
were not subject to be collected by execution, but could
only be enforced by the special remedies provided in the
law, and were not susceptible of being made the basis of
judgments in the State of New York in another court than
the one in which the decree for alimony had been made.
Guided by the interpretation thus given to the New York
law and the character of the decree for future alimony
which was based thereon, it was decided that the New
York judgment for alimony which was sought to be en-
forced, even although the installments sued for were all
past due, was not a final judgment which it was the duty
of the courts of Connecticut to enforce in and by virtue
of the full faith and credit clause of the Constitution of
the United States. While the ruling of the court was, of
course, primarily based upon the interpretation of the
New York law, the ultimate ruling as to the inapplica-
bility of the full faith and credit clause of the Constitution
was expressly rested upon the decision of this court in
Lynde v. Lynde, 181 U. S. 187.

To sustain her contention that the action of the court
below was in conflict with the duty imposed upon it by
the full faith and credit clause, the plaintiff in error, by
her assignments, in effect challenges the correctness of all
the propositions upon which the court below rested its
action, and virtually the defendant in error takes issue in
argument as to these contentions. In disposing of the
controversy, however, we shall not follow the sequence of
the various assignments of error or consider all the forms
of statement in which the contentions of the parties are
pressed in argument, but come at once to two fundamental
questions which, being determined, will dispose of all the




SISTARE ». SISTARE.
218 U. 8. Opinion of the Court.

issues in the case. Those inquiries are: Ist. Where a
court of one State has decreed the future payment of ali-
mony, and when an installment or installments of the
alimony so decreed have become due and payable and are
unpaid, is such a judgment as to acerued and past due
alimony ordinarily embraced within the scope of the full
faith and ecredit clause of the Constitution of the United
States so as to impose the constitutional duty upon the
court of another State to give effect to such judgment?
2d. If, as a general rule, the full faith and credit clause
does apply to such judgments, is the particular judgment
under review exceptionally taken out of that rule by virtue
of the nature and character of the judgment as determined
by the law of the State of New York, in and by virtue of
which it was rendered? We shall separately consider the
questions.

First. The application as a general rule of the full faith
and credit clause to judgments for alimony as to past due in-
stallments.

An extended analysis of the principles involved in the
solution of this proposition is not called for, since sub-
stantially the contentions of the parties are based upon
their divergent conceptions of two prior decisions of this
court, (Barber v. Barber, 21 How. 582, and Lynde v. Lynde,
181 U. 8. 183, 187), and an analysis of those cases will
therefore suffice. For the plaintiff in error it is insisted
that the case of Barber v. Barber conclusively determines
that past due installments of a judgment for future ali-
mony rendered in one State are within the protection of
the full faith and credit clause, while the defendant in
error urges that the contrary is established by the ruling
in Lynde v. Lynde, and that if the Barber case has the
meaning attributed to it by the plaintiff in error, that case
must be considered as having been overruled by Lynde
v. Lynde.

Substantially the controversy in Barber v. Barber was
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this: In the year 1847 the Court of Chancery of New York
granted Huldah B. Barber a separation from Hiram Bar-
ber and directed the payment of alimony in quarterly in-
stallments. Although the separation was decreed to be
forever, the power to modify was reserved by a provision
that the parties might at any time thereafter, by their
joint petition, apply to the court to have the decree modi-
fied or discharged. It was provided that unpaid install-
ments of alimony should bear interest, ‘““‘and that execu-
tion might issue therefor foties quoties.” The husband
tailed to pay any of the alimony, and removed to Wiscon-
sin, where he procured an absolute divorce. Subsequently
an action was brought by Mrs. Barber upon the common
law side of the District Court of the United States in the
Territory of Wisconsin to recover the arrears of alimony,
but relief was denied ‘““for the reason that the remedy for
the recovery of alimony was in a court of chancery, and
not at law.” A suit in equity to recover the overdue
alimony was then commenced by Mrs. Barber, Wisconsin
having been admitted into the Union, in the District
Court of the United States for the District of Wisconsin.
Among other things it was urged in a demurrer by the
respondent, as a reason why the relief should be denied,
‘“that the relief sought could only be had in the court of
chancery for the State of New York, and that it did not
appear that the complainants had exhausted the remedy
which they had in New York.” The proceedings cul-
minated in a decree in favor of the complainant for the
amount of alimony in arrears at the commencement of the
suit, and the case was then brought to this court and the
questions arising were disposed of in a careful and elaborate
opinion. The decree was affirmed. In the course of the
opinion it was declared, among other things, that courts
of equity possessed jurisdiction to interfere to prevent the
decree of the court of another State from being defeated
by fraud, and reference was made to Iinglish decisions
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asserting the power of chancery to compel the payment
of overdue alimony. Considering the nature and char-
acter of a decree of separation and for alimony and the
operation and effect upon such a decree as to past due
installments of the full faith and credit clause, it was said
(G0 IO

“The parties to a cause for a divorce and for alimony
are as much bound by a decree for both, which has been
given by one of our state courts having jurisdiction of
the subject-matter and over the parties, as the same
parties would be if the decree had been given in the
ecclesiastical court of England. The decree in both is a
judgment of record, and will be received as such by other
courts. And such a judgment or decree, rendered in any
State of the United States, the court having jurisdiction,
will be carried into judgment in any other State, to have
there the same binding force that it has in the State in
which it was originally given.”

And, again, determining the effect of a decree for future
alimony, the court expressly declared (p. 9): ““Alimony
decreed to a wife in a divorce of separation from bed and
board is as much a debt of record, until the decree has
been recalled, as any other judgment for money is.”” And
1t is, we think, clear from the context of the opinion that
the court held that the decree in favor of Mrs. Barber
operated to cause an indebtedness to arise in her favor as
each installment of alimony fell due and that a power to
modify, if exerted, could only operate prospectively.

The facts in Lynde v. Lynde which are pertinent to this
controversy are these: A deeree of the Court of Chancery
of New Jersey in favor of Mrs. Lynde was rendered in
1897 for the sum of $7,840 as alimony due at the date of
the decree, with $1,000 for counsel fees, and payment was
directed to be made of $80 weekly from the date of the
decree. An action on this New J ersey decree was brought
in May, 1898, in the Supreme Court of New York, and
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recovery was allowed by the trial court for the alimony
due at the date of the New Jersey decree, with interest,
counsel fee and costs, and for an additional amount repre-
senting future alimony, which had accrued from the date
of the decree to the commencement of the action in New
York. The judgment also directed the payment of future
alimony as fixed by the New Jersey decree, and awarded
certain remedies for the enforcement of the decree in
accordance with the relief which had been awarded in the
New Jersey decree in conformity to the law of that State.
The judgment thus rendered by the trial court in New
York was ultimately modified by the Court of Appeals of
New York by allowing the recovery only of the alimony
which had been fixed in the New Jersey decree as due at
its date with interest and the counsel fee, and disallowing
recovery of the installments of future alimony which had
accrued when the action was commenced in New York,
as well as the allowance in respect to alimony thereafter
to accrue. In this court three questions were presented:
1. Whether the decree of the New Jersey court was want-
ing in due process because of the absence of notice to the
defendant; 2, whether the duty to enforce the decree for
alimony was imposed upon the courts of New York by
the full faith and credit clause of the Constitution; and,
3, upon the hypothesis that the full faith and credit clause
was applicable, whether that clause required that the
remedies afforded by the laws of New Jersey should be
made available in the State of New York. Deciding that
the New Jersey decree was not wanting in due process,
the court came to consider the second and third questions,
and held that in so far as the New Jersey decree related
to alimony accrued at the time it was rendered and fixed
by the decree and the counsel fee, it was entitled to be
enforced in the courts of New York, but that in so far as
it related to future alimony its enforcement was not com-
manded by the full faith and credit clause. No reference
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was made to the case of Barber v. Barber, the opinion
briefly disposing of the issue as follows (p. 187): “The
decree for the payment of $8,840 was for a fixed sum
already due, and the judgment of the court below was
properly restricted to that. The provision of the payment
for alimony in the future was subject to the discretion of
the Court of Chancery of New Jersey, which might at
any time alter it, and was not a final judgment for a fixed
sum.” These sentences were followed by a brief adverse
disposition of the claim that there was a right to avail for
the enforcement of the New Jersey decree in the courts of
New York of the remedies peculiar to the New Jersey
law.

When these two cases are considered together we think
there is no inevitable and necessary conflict between them,
and in any event if there be that Lynde v. Lynde must be
restricted or qualified so as to cause it not to overrule the
decision in the Barber case. In the first place, in the
Lynde case no reference whatever was made to the prior
decision, and it cannot be said that such decision was
overlooked, because it was referred to in the opinion of
the court below and was expressly cited and commented
upon in the briefs of counsel submitted in the Lynde case.
In the second place, in view of the elaborate and careful
nature of the opinion in Barber v. Barber, of the long
period of time which had intervened between that decision
and the decision in Lynde v. Lynde, and the fact which
1s made manifest by decisions of the courts of last resort
of the several States that the rule laid down in the Barber
case had been accepted and acted upon by the courts of
the States generally as a final and decisive exposition of
the operation and scope of the full faith and credit clause
as applied to the subject with which the case dealt, it is
not to be conceived that it was intended by the brief
statement in the opinion in Lynde v. Lynde to announce a
hew and radical departure from the settled rule of con-
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stitutional construction which had prevailed for so long
a time. And nothing in the mere language used in the
Lynde case would justify such a conclusion, because the
reasoning expressed in that case was based solely and
exclusively on the ground that the portions of the decree
for alimony which were held to be not within the purview
of the full faith and credit clause were not so embraced,
because their enforcement ‘‘was subject to the discretion
of the Court of Chancery of New Jersey, which might at
any time alter it, . . .” In other words, the ruling
was expressly based upon the latitude of discretion which
the courts of New Jersey were assumed to possess over a
decree for the payment of future alimony. But it is said
although this be true the decision in the Lynde case must
be here controlling and treated as overruling the Barber
case, since it will be found, upon examination of the New
Jersey law which governed the New Jersey decree con-
sidered in the Lynde case, that such law conferred no
greater discretion upon the New Jersey Court of Chancery
as to the enforcement of past due installments of future
alimony than will be found to be possessed by the New
York courts as to the decree here in question. But this
is aside from the issue for decision, since the question here
is not whether the doctrine expounded in the Lynde case
was there misapplied as a result of a misconception of the
New Jersey law, but what was the doctrine which the
case announced. And, answering that question, not only
by the light of reason, but by the authoritative force of
the ruling in the Barber case, which had prevailed for so
many years, and by the reasoning expressed in the Lynde
case, we think the conclusion is inevitable that the Lynde
case cannot be held to have overruled the Barber case, and
therefore that the two cases must be interpreted in har-
mony, one with the other, and that on so doing it results:
First, that, generally speaking, where a decree is rendered
for alimony and is made payable in future installments
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the right to such installments becomes absolute and
vested upon becoming due, and is therefore protected by
the full faith and credit clause, provided no modification
of the decree has been made prior to the maturity of the
installments, since, as declared in the Barber case, ‘‘ali-
mony decreed to a wife in a divorce of separation from
bed and board is as much a debt of record, until the decree
has been recalled, as any other judgment for money is.”
Second, That this general rule, however, does not obtain
where by the law of the State in which a judgment for
future alimony is rendered the right to demand and re-
ceive such future alimony is discretionary with the court
which rendered the decree, to such an extent that no
absolute or vested right attaches to receive the install-
ments ordered by the decree to be paid, even although
no application to annul or modify the decree in respect
to alimony had been made prior to the installments
becoming due.

It follows, therefore, from the statement which we have
made of the case that the New York judgment which was
relied upon came within the general rule, and, therefore,
that the action of the Supreme Court of Errors of Con-
necticut in refusing to enforce it was in conflict with the
full faith and credit clause, unless it be as a result of the
law of the State of New York the judgment for future
alimony in that State, even as to past due installments,
was so completely within the discretion of the courts of
that State as to bring it within the exceptional rule em-
bodied in the second proposition. A consideration of this
subject brings us to an investigation of the second ques-
tion, which we have previously stated.

Second. The finality of the New York judgment as to
past due installments for future alimony under the law of
the State of New York.

The conception of the statute law of the State of New
York and of the decisions of the courts of that State inter-
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preting that law which led the Supreme Court of Errors
of Connecticut to conclude that the enforcement of the
judgment before it was so completely subject to the dis-
cretion of the court which had rendered it as not to entitle
it to enforcement in virtue of the full faith and credit
clause, was thus stated in its opinion:

“The nature, operation and effect within the State of
New York of orders like that in question directing pay-
ments n futuro to a wife by a husband living in judicial
separation, and passed in 1899 pursuant to the then pro-
visions of statute, have been well settled by the repeated
decisions of the courts of that jurisdiction. They have
been declared to be tentative provisions which remain at
all times within the control of the court issuing them and
subject to being at any time modified or annulled. Tonjes
v. Tonjes, 14 App. Div. 542. The right of modification
or annulment which is thus reserved to the court is one
which extends to overdue and unsatisfied payments as well
as to those which may accrue in the future. Sibley v.
Subley, 66 App. Div. 552; Goodsell v. Goodsell, 94 App.
Div. 443; Kiralfy v. Kiralfy, 36 Misc. 407; Wetmore v.
Wetmore, 34 Mise. 640. “The amount awarded does not
exist as a debt in favor of the wife against the husband in
the sense of indebtedness as generally understood.” Tonjes
v. Tonjes, 14 App. Div. 542. The order is not one ‘which
simply directs the payment of a sum of money,” and not
such an one as can have enforcement by execution. Weber
v. Weber, 93 App. Div. 149. The special remedies pro-
vided in §§ 1772 and 1773 for the enforcement of the
orders are exclusive. Weber v. Weber, supra; Branth v.
Branth, 20 Civ. Pro. 33. No judgment in another court
can be entered upon them. Branth v. Branth, supra.”

But we are unable to assent to the view thus taken of
the statute law of New York or to concede the correctness
of the effect attributed by the court to the New York
decisions which were referred to.
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The provisions of the Code of Civil Procedure of New
York pertinent to be considered in determining the scope
and effect of judgments for separation and alimony ren-
dered by the courts of New York are copied in the mar-
gin.!

! Provisions of N. Y. Code of Civil Procedure in force in 1899:

SEc. 1762. For what causes action may be maintained.—In either
of the cases specified in the next section, an action may be maintained
by a husband or wife against the other party to the marriage, to
procure a judgment, separating the parties from bed and board forever,
or for a limited time for either of the following causes:

1. The cruel and inhuman treatment of the plamtiff by the defend-
ant.

2. Such conduct on the part of the defendant towards the plaintiff
as may render it unsafe and improper for the former to cohabit with
the latter.

3. The abandonment of the plaintiff by the defendant.

4. Where the wife is plaintiff, the neglect or refusal of the defendant
to provide for her. :

SEc. 1763. Id.; in what cases.—Such an action may be maintained
in either of the following cases:

1. Where both parties are residents of the State when the action is
commenced.

2. Where the parties were married within the State and the plaintiff
is a resident thereof when the action is commenced.

3. Where the parties having been married without the State have
become residents of the State, and have continued to be residents
thereof at least cne year, and the plaintiff is such a resident when the
action is commenced.

SEc. 1766. Support, maintenance, etc., of wife and children.—
Where the action is brought by the wife the court may, in the final
Judgment of separation, give such directions as the nature and circum-
stances of the case require. In particular, it may compel the defendant
to provide suitably for the education and maintenance of the children
of the marriage, and for the support of the plaintiff, as justice requires,
having regard to the circumstances of the respective parties, and the
court may, in such an action, render a judgment compelling the defend-
ant to make the provision specified in this section where, under the
Cireumstances of the case, such a judgment is proper without rendering
& Judgment for separation.

SEc. 1767. Judgment for separation may be revoked.—Upon the
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In considering the meaning of these provisions it must
be borne in mind that the settled rule in New York is that
the courts of that State have only the jurisdiction over the
subject of divorce, separation and alimony conferred by
statute, and that the authority to modify or amend a
judgment awarding divorce and alimony must be found
in the statute or it does not exist. Erkenbrach v. Erken-
brach, 96 N. Y. 456, 463; Livingston v. Livingston, 173
N ¥ 87%%5

joint application of the parties, accompanied with satisfactory evidence
of their reconciliation a judgment for a separation forever, or for a lim-
ited period, rendered as preseribed in this article, may be revoked at
any time by the court which rendered it, subject to such regulations
and restrictions as the court thinks fit to impose.

SEc. 1769. Alimony, expenses of action, and costs; how awarded.—
Where an action is brought, as prescribed in either of the last two
articles, the court may, in its discretion, during the pendency thereof
from time to time make and modify an order or orders requiring the
husband to pay any sum or sums of money necessary to enable the wife
to carry on or to defend the action, or to provide suitably for the
education and maintenance of the children of the marriage, or for the
support of the wife, having regard to the circumstances of the respective
parties. The final judgment in such an action may award costs in favor
of or against either party, and an execution may be issued for the
collection thereof, as in an ordinary case; or the court may, in the
judgment, or by an order made at any time direct the costs to be
paid out of any property sequestered or otherwise in the power of the
court.

SEc. 1771. Custody and maintenance of children and support of
plaintiff. —Where an action is brought by either husband or wife, as
prescribed in either of the last two articles, the court must, except as
otherwise expressly prescribed in those articles, give, either in the final
judgment or by one or more orders made from time to time before
final judgment, such directions as justice requires between the parties
for the custody, care, education and maintenance of any of the children
of the marriage, and, where the action is brought by the wife, for the
support of the plaintiff. The court may, by order upon the application
of either party to the action, after due notice to the other, to be given
in such manner as the court shall prescribe, at any time after final
judgment, annul, vary or modify such directions. But no such appli-
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Other than the provision in § 1767, authorizing the rev-
ocation of a judgment for separation upon the joint ap-
plication of the parties, the power of the court to vary
or modify a judgment for alimony if it existed in 1899
was to be found in § 1771. It is certain that authority is

cation shall be made by a defendant unless leave to make the same shall
have been previously granted by the court by order made upon or
without notice, as the court in its discretion may deem proper after
presentation to the court of satisfactory proof that justice requires
that such an application should be entertained.

SEc. 1772. Support, maintenance, etc., of wife and children. Se-
questration.—Where a judgment rendered, or an order made, as pre-
scribed in this article, or in either of the last two articles, requires a
husband to provide for the education or maintenance of any of the
children of a marriage, or for the support of his wife, the court may,
in its discretion, also direct him to give reasonable security, in such a
manner and within such a time as it thinks proper, for the payment
from time to time of the sums of money required for that purpose. If
he fails to give the security, or to make any payment required by the
terms of such a judgment or order, whether he has or has not given
security therefor, or to pay any sum of money which he is required to
pay by an order, made as prescribed in § 1769 of this act, the court may
cause his personal property, and the rents and profits of his real prop-
erty, to be sequestered, and may appoint a receiver thereof. The
rents and profits, and other property, so sequestered, may be, from
time to time, applied, under the direction of the court, to the payment
of any of the sums of money specified in this section, as justice requires.

Sec. 1773. 1d.; when enforced by punishment for contempt.—Where
the husband makes default in paying any sum of money specified in the
last section, as required by the judgment or order directing the pay-
ment thereof, and it appears presumptively, to the satisfaction of the
court, that payment cannot be enforced by means of the proceed-
ings prescribed in the last section, or by resorting to the security, if
any, given as therein prescribed, the court may, in its decretion, make
an order requiring the husband to show cause before it, at a time and
place therein specified, why he should not be punished for his failure
to make the payment; and thereupon proceedings must be taken to
punish him, as prescribed in title third of chapter seventeenth of this
act. Such an order to show cause may also be made, without any
Previous sequestration, or direction to give security, where the court
15 satisfied that they would be ineffectual.
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there given to the courts of New York to modify or vary
a decree for alimony by the following:

““The court may, by order upon the application of either
party to the action, after due notice to the other, to be
given in such manner as the court shall preseribe, at any
time after final judgment, vary or modify such directions.
But no such application shall be made by a defendant
unless leave to make the same shall have been previously
granted by the court by order made upon or without
notice, as the court in its discretion may deem proper after
presentation to the court of satisfactory proof that jus-
tice requires such an application should be entertained.”

But it is equally certain that nothing in this language
expressly gives power to revoke or modify an installment
of alimony which had acerued prior to the making of an
application to vary or modify, and every reasonable im-
plication must be resorted to against the existence of such
power in the absence of clear language manifesting an
intention to confer it. The implication, however, which
arises from the failure to expressly confer authority to
retroactively modify an allowance of alimony is fortified
by the provisions which are expressed. Thus the methods
of enforcing payment of the future alimony awarded pro-
vided by the statute, all contemplate the collection and
paying over as a matter of right of the installments as
they acerue as long as the judgment remains unmodified,
or at least until application has been made or permission
to make one in pursuance to the statute has been accorded.
And the force of this suggestion is accentuated when it is
considered that it was not unusual in New York to re-
sort to executions as upon a judgment at law to enforce
the collection of unpaid installments of alimony. Wet-
more v. Wetmore, 149 N. Y. 520, 527. Indeed, as in
principle, if it be that the power to vary or modify op-
erates retroactively and may affect past due installments
so as to relieve of the obligation to pay such installments,




SISTARE ». SISTARE. 23
218 U. S. Opinion of the Court.

it would follow in the nature of things that the power
would exist to increase the amount allowed, it is addi-
tionally impossible to imply such authority in the absence
of provisions plainly compelling to such conclusion. Be-
yond all this, when it is considered that no provision is
found looking to the repayment by the wife of any install-
ments which had been collected from the husband, in the
event of a retroactive reduction of the allowance, it would
seem that no power to retroactively modify was intended.

A brief consideration of the state of the law of New
York concerning the power to modify allowances for ali-
mony prior to the enactment of the provisions as to modi-
fication in question and the rulings of the court of last
resort of New York on the subject of such power we think
will serve to further establish the impossibility, in reason,
of supposing that the statutory provisions in question con-
ferred the broad and absolute power of retroaction as to
past due installments of alimony which the court below
assumed to exist. Prior to 1894 the courts of New York
did not possess the power to modify a judgment in the
case either of an absolute divorce or of a judicial separa-
tion, except in respect to the custody, ete., of the children
of the marriage. Erkenbrach v. Erkenbrach, 96 N. Y.
456. In the year 1894 the statute was amended to per-
mit the court to vary or modify the provision for the
support of the wife upon her application alone, on notice
to the husband. Chap. 728, Laws of 1894. Subse-
quently, § 1771, which, by the amendment of 1894, con-
ferred power upon the application of the wife to vary or
modify the allowance, was enlarged to read as it stood in
1899, when the action was brought in which the judgment
in question was rendered, that is, so as to confer authority
upon the court to vary or modify an allowance of alimony
(1)181 the application of either party. Chap. 891, Laws of

95.

But in view of the well-settled doctrine prevailing in
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New York, that no power exists to modify a judgment
for alimony absolute in terms, unless conferred by stat-
ute, and the practice of treating the right to collect ac-
crued installments of alimony as vested and subject to
be enforced by execution, and in view of the further fact
that decrees for alimony in New York, where authority
to modify was not expressly conferred by statute or was
not reserved in the decree at the time of rendition, created
vested rights not subject to either judicial or legislative
control (Livingston v. Livingston, 173 N. Y. 377), we
think it becomes quite clear that the mere enlargement
of the power of the court so as to permit modification of
the allowance for alimony upon the application of the
husband did not confer the authority to change or set
aside the rights of the wife in respect to installments
which were overdue at the time application was made by
the husband to modify the decree. And although we have
been referred to and can find no decision of the court of
last resort of New York dealing with the subject, the view
we have taken as an original question of the code provi-
sion in question accords with that of the First Depart-
ment of the Appellate Division of the Supreme Court of
the State of New York, announced in a decision rendered
in 1903. Goodsell v. Goodsell, 82 App. Div. 65. Nor do
we find that the New York decisions relied upon by the
lower court and cited by it to sustain its conelusion that
“the right of modification or annullment which is thus
reserved to the court is one which extends to overdue and
unsatisfied payments as well as to those which may accrue
in the future,” have even a tendency to that effect. The
cases cited and relied on are Sibley v. Sibley, 66 App. Div.
5562; Goodsell v. Goodsell, 94 App. Div. 443; Kiralfy v. Kur-
alfy, 36 Misc. 407, and Wetmore v. Wetmore, 34 Misc. 640.

The Sibley case was decided in 1901 by the Appellate
Division of the Supreme Court of New York, First De-
partment. The case was not concerned with a decree
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for the payment of permanent alimony. It related to the
failure, during the pendency of an action for separation,
to comply with an order for the payment of temporary
alimony and counsel fees. Whether such order was made
ex parte or upon notice does not appear. Among other
things the appeal presented the question of the propriety
of the denial of a motion to modify the order directing
the payment of alimony and counsel fees by reducing the
amount directed to be paid. The order appealed from
was affirmed, without prejudice, however, to the right of
the appellant ‘“to renew his application when he returns
to this State and subjects himself to the jurisdiction of
the court.” No intimation is given in the opinion as to
whether the power to reduce the amount of alimony and
counsel fees could be exerted so as to have a retroactive
effect. The decision in the Goodsell case was made in
1904 by the Appellate Division, First Department, and
concerned a denial at special term of a motion to punish
the defendant for contempt in not paying the difference
between certain payments made as alimony by agree-
ment between the parties and the amount ordered to be
paid in the final judgment awarding an absolute divorce.
The Appellate Court declined to consider the question of
whether the defendant was in contempt until a report had
been made by the referee who had been appointed to
determine the financial ability of the defendant to pay.
There was no intimation as to the extent of the power to
modify an allowance of alimony. A year prior, however,
in the same litigation (82 App. Div. 65) the same court,
as we have already stated, decided that the provisions of
the New York code giving power to modify an allowance
of alimony could only have a prospective operation. It
was said (p. 70):

“It may, we think, be given full force and effect by
ascribing to the legislature the intention of authorizing the
courts to vary or modify the allowance of alimony from
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the time of the adjudication that such variation or modi-
fication is proper without making the same retroactive.”

The Kiralfy case was a decision of the New York special
term rendered in December, 1901. The matter acted
upon was a motion to amend a final decree of divorce by
reducing the amount of alimony to a sum not merely less
than that awarded by the decree, but less than the sum
which the defendant had been paying under agreement
with the wife. The motion was granted, but it was clearly
given a prospective operation only. Wetmore v. Wetmore
was also decided in 1901 by the New York special term.
What was held was merely that the court would not re-
lieve the defendant, who had persistently evaded a decree
of absolute divorce, in which there had been awarded
future alimony for the support of the wife and children.
There is no discussion as to the extent of the power to
modify decrees of divorce in respect to alimony, and a
modification of a decree as to the amount of alimony to
be paid which is referred to in the course of the proceed-
ings plainly had only a prospective operation.

Contenting ourselves in conclusion with saying that, as
pointed out in Lynde v. Lynde, although mere modes of
execution provided by the laws of a State in which a
judgment is rendered are not, by operation of the full
faith and credit clause, obligatory upon the courts of an-
other State in which the judgment is sought to be en-
forced, nevertheless if the judgment be an enforeible judg-
ment in the State where rendered the duty to give effect
to it in another State clearly results from the full faith
and credit clause, although the modes of procedure to en-
force the collection may not be the same in both States.

It follows that the judgment of the Supreme Court of
Errors of Connecticut must be reversed and the case re-
manded to that court for further proceedings not incon-
sistent with this opinion.

And 1t is so ordered.
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RANKIN, RECEIVER OF THE BERLIN
NATIONAL BANK, ». EMIGH.!

ERROR TO THE SUPREME COURT OF THE STATE OF
WISCONSIN.

No. 144. Argued April 15, 18, 1910.—Decided May 31, 1910.

On error to a state court of last resort in a case involving the liability
of a national bank under a contract, the findings of fact of the state
court are binding on this court, and only the Federal question as
to the effect of the facts found can be passed on.

Although restitution of property obtained under a contract which is
illegal because ultra mres, cannot be adjudged by force of the illegal
contract, the courts will compel restitution of property of another ob-
tained without authority of law; and, although the contract under
which a national bank obtains money from an innocent third party
may be ulira vires under Rev. Stat., §§ 5133-5136, the bank may
be required to return the money so received to the party entitled
thereto. Citizens’ Central National Bank v. Appleton, Receiver, 216
U. 8. 196.

In this case, even if the purchase and carrying on of a mercantile com-
pany by a national bank was illegal, the persons dealing with the
mercantile company were entitled to receive the money paid into the
bank for their account.

134 Wisconsin, 565, affirmed.

THE facts, which involve the liability of a national
bank under a contract claimed by the receiver to be ultra
vires, are stated in the opinion.

Mr. Rufus S. Simmons, with whom Mr. Frank J. R.
Mitchell and Mr. S. C. Irving were on the brief, for plain-
tiffs in error.

Mr. J. C. Thompson, with whom Mr. E. F. Kileen was
on t_he brief, for defendants in error.

! Original docket title Earling, Receiver, &e. v. Emigh.
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MR. JusticE WHITE delivered the opinion of the court.

To reverse a judgment of the Supreme Court of Wis-
consin (134 Wisconsin, 565), affirming a judgment of the
Circuit Court of Green Lake County, this writ of error is
prosecuted.

The Berlin National Bank, doing business in the city of
Berlin, Green Lake County, Wisconsin, being insolvent,
its doors were closed by the Comptroller of the Currency
on November 17, 1904. P. R. Earling was subsequently
appointed and qualified as receiver. On November 27,
1906, John Emigh and O. L. Atkins, as assignees of a large
number of persons, commenced this action in the state
court against the receiver and the bank. It was, in sub-
stance, averred that large quantities of milk had been
furnished by the assignors of the plaintiffs to a creamery
known as the Jenne Creamery Company, under agree-
ments that all the milk supplied should be converted into
butter, the butter sold, and the proceeds, less a sum agreed
upon as a compensation for the services rendered, should
be divided pro rata among those furnishing the milk. It
was alleged that the creamery, during the period covered
by the claim, was, in fact, owned by and had been operated
by the bank, and that when the doors of the bank were
closed there were outstanding unpaid checks for about
$400, for collections made-for account of those who had
supplied milk between April and September, 1904, and
that a large amount had been collected and not paid over
for the proceeds of butter made from milk furnished dur-
ing October and the first half of November, 1904. The
prayer was that plaintiffs recover from the receiver such
portion of the collections as had come into the hands of
the receiver, and as to the proceeds which had been
diverted by the bank, that plaintiffs be recognized as
general creditors, entitled to participate pro rata in the
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distribution of the assets of the bank. The defendants
separately answered, and, except as to the allegations
regarding the incorporation of the bank, its insolvency
and the appointment of a receiver, took issue upon the
averments of the complaint.

The cause was tried by the court. The facts, as found,
are thus summarized:

For some time prior to October 1, 1902, the Jenne
Creamery Company, a Wisconsin corporation, having its .
principal place of business in the city of Berlin, carried on
the business of making butter and other dairy products
with milk furnished by patrons in Green Lake and other
counties. The corporation for these purposes, besides
operating its plant at Berlin, leased various other ereamery
plants in the vicinity. At one time the business was
carried on by a firm known as D. J. Jenne & Company,
and after the organization of the Jenne Creamery Com-
pany the creamery business was solely carried on by that
corporation, the members of the firm of Jenne & Company,
however, owning all the stock of the creamery company.
The milk which the company separated was furnished by
numerous producers under agreements by which, for a
stated compensation, the creamery company agreed to
make all the milk it received into butter, to sell the same,
colleet, the proceeds, and to divide them pro rata among
the milk owners less the compensation agreed upon. The
business did not prosper. On October 1, 1902, there were
outstanding unpaid checks of the company, drawn on the
Berlin bank in favor of milk producers, to the extent of
about $8,000, there being no funds on hand to the credit
of the creamery company in the bank available to pay
the checks. On the same date one of the firm of D. J.
Jenne & Company owed the bank $2,200, which was
unsecured, and besides was indebted to other creditors
for at least $2,600. The firm of D. J. Jenne & Company
also owed the bank $5,000. Evidently in contemplation
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of securing the payment of these various debts and to
prevent the loss which would be occasioned by the bank-
ruptey of the creamery company, and upon the expecta-
tion that the situation might be relieved by carrying on
the business under a new management, an arrangement
was made between the Jennes and the Berlin bank. By
this arrangement the entire stock of the creamery was
assigned to Brown, the cashier of the bank, and two other
officers of the bank, who, while thus becoming in form
the owners of the stock, really held it for account of the
bank. The property of the partnership of Jenne & Com-
pany and the property of the individual members of the
firm was transferred to Brown. In order to bring about
these transfers the bank agreed to pay the outstanding
checks drawn against it by the ereamery company in favor
of milk producers. Under the arrangement the business
continued to be carried on in the name of the Jenne
Creamery Company, although from the facts which we
have just stated it is apparent, as said by the Supreme
Court of Wisconsin, “that the use of Brown’s name was
only formal, and that the continuance in form of the
corporation was only for convenience of bookkeeping and
dealing with the patrons.” Brown acted as manager of
the business apparently for the creamery company, sign-
ing and endorsing checks in the name of that corporation
as such manager, ete.

The producers of milk were not parties to the transfer
made by the Jennes to the bank. No formal notification
to them was given of the fact that the bank in effect
owned the stock of the corporation and was virtually
carrying on the business, no new contracts were made
with them in the name of the bank as the owner of the
creamery, but, so far as they were concerned, the affairs
of the creamery company were, in form, conducted as
they had been previously carried on, the producers con-
tinuing without interruption to furnish their milk as they
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had been in the habit of doing under the agreements
previously made.

The operation of the business after the transfer was not
profitable. The bank realized a few thousand dollars
from the sale of the individual property of Jenne, but
when the bank ceased to do business, in November, 1904,
the account of the creamery company was apparently
exhausted, and the bank had not recouped itself for the
payments made of the $8,000 of checks outstanding in
October, 1902. Besides, when the bank failed there was
outstanding checks for $406.97, issued between April and
October, 1904, and no settlement had been made with
those who had supplied milk during the month of October
and part of November, 1904, prior to the suspension of
the bank. Referring to the proceeds of the butter made
from the milk delivered by the patrons of the creamery
during October and November, 1904, the trial court, as
stated by the Supreme Court of Wisconsin, found ‘‘that
bank drafts had been received into the bank for such
butter. Such drafts ran to the Jenne Creamery Company,
and were endorsed by Brown, the cashier, and mingled
with other moneys of the bank. The total amount was
$2,5620.46. It was found by the court, upon careful
analysis of the accounts, that at all times after the receipt
of any of said drafts the bank had on hand an amount of
money and cash items exceeding said total, and such an
amount was turned over to the receiver upon his taking
possession. It also traced a considerable share of said
drafts into the hands of the bank’s correspondents at
other cities, by which they had been collected and credited
to the bank, and in each case it was found that there re-
mained a credit account with that correspondent larger
than the amount of such drafts sent to and collected by
it, which credit balance was turned over to the receiver
after his appointment.”

Upon the facts by it found the trial court adjudged that
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$2,520.46 should be paid to the plaintiffs out of the funds
in the hands of the receiver, and that as to the sum of the
outstanding checks given for the proceeds of butter sold
prior to October, 1904, the plaintiffs were entitled to
participate pro rata with the other general ecreditors in
the distribution of the assets of the bank. As already
stated, the Supreme Court of Wisconsin affirmed the
judgment.

The Federal question relied on is in substance that the
Berlin bank, as a national bank, had no power to operate
a creamery, and could not, therefore, lawfully incur lia-
bility on account of such operation, and hence the judg-
ment of the state court is repugnant to the following
sections of the Revised Statutes: 5133 and 5136, which pro-
hibit a national banking association from doing other than
a banking business; 5134 and 5190, which prohibit such
an association from transacting the business of a bank in
any other place than where its banking house is located
and that specified in its organization certificate; 5145,
which requires the affairs of such association to be man-
aged by not less than five directors; and 5236 and 5242,
which require ratable dividends and prohibit all transfers
with a view to preference. It is true that there are other
assignments of alleged error, but we put them at once out
of view, as they in substance but assert that the court
below erred in affirming the judgment of the trial court
because certain of the facts found were not sustained by
the evidence, contentions which are not open to our in-
quiry, as it is elementary that on error to a state court of
last resort in a case of this character the findings of fact
of the state court are binding on us.

The trial court found, as a fact, that after the transfer
of the creamery property in October, 1902, some of the
patrons were informed that the officers and directors of
the bank were individually interested in the creamery,
but that they were acting for the bank was not made
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known, and it was also represented to such patrons that
the creamery was in better condition than ever before,
and such was generally believed by the patrons to be a
true statement of the condition of affairs until after the
failure of the defendant bank. The Supreme Court, how-
ever, evidently, did not consider these ecircumstances
material. It held that whatever the form of the transac-
tion, the Berlin bank acquired the creamery property
from the Jenne Creamery Company in October, 1902,
that it operated the same thereafter until the bank ceased
doing business, that it ‘“took the milk furnished by the
patrons, made the same into butter and sold it and col-
lected the proceeds;” and that by virtue of the agree-
ments under which the milk was furnished the proceeds
of the sale of butter ‘“belonged to the patrons and was
received by the bank for them and under a duty to pay
it to them.” Tt also decided that when the bank failed
on demand to pay over the collections for the butter sold
prior to October, 1904, represented by outstanding
checks, an indebtedness to the owners of the money arose.
From the facts as found by the trial court the Supreme
Court concluded that the receiver had received, in actual
money, or in credits with correspondents, the $2,520.46
belonging to the patrons collected for the butter made
from the milk supplied in October and November, 1904,
and that the receiver did not receive such sum as moneys
of the bank upon any trust to distribute to the creditors
of the bank, but held it as trustee for the owners. In
declining to consider whether, as contended, it was beyond
the power of the bank to engage in the creamery business,
the court said:

“No authority has been cited, and we think none can
be, to deny the power of a banking corporation, or any
other corporation, to disgorge property of another which
1t had got into its possession by any means whatever
under a duty to disgorge. It may have had no legal
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power to take the steps by which the money of these
plaintiffs’ assignors came to its hands; but having taken
such steps and obtained their money no such absurdity
exists as a legal obstacle to its surrendering it. It would
be a reproach to the law to hold any such doctrine of
inequity. Beloit v. Heineman, 128 Wisconsin, 398, 401.”

As we are bound by the findings of fact made below,
and as the construction which the court gave to the con-
tracts under which the milk was furnished is also bind-
ing, since such construction presents no question of a
Federal nature, it follows that all the contentions relied
upon to procure a reversal of the judgment must rest
upon the assumption that, although the milk was re-
ceived under contracts of bailment and the proceeds
arising were the property of the milk producers, and were
held by the bank for them, nevertheless the judgment
was wrong, because the bank, under the national banking
law, exceeded its powers when it virtually acquired the
stock of the creamery and operated the same through its
officers. But when the contentions thus come to be con-
sidered in their ultimate aspect their unsoundness is
demonstrated by the decision rendered at this term in
Citizens’ Central National Bank of New York v. Appleton,
Recewer of the Cooper Exchange Bank, 216 U. S. 196.
We say this, even conceding, for the sake of the argu-
ment, the wulira vires nature of the transaction as con-
tended for. Although it would suffice to refer to that
case as decisive here, in view of the importance of the
subject we briefly advert to the facts of the case to make
apparent how absolutely conclusive the ruling there made
is upon the contention here presented. One Samuel
owed to the Central National Bank $10,000. Evidently
the bank was not only unwilling to lend Samuel more
money, but called upon him to pay off his existing in-
debtedness. Under these circumstances it was arranged
that if Samuel could borrow $12,000 from the Cooper
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Exchange Bank and would use $10,000 of the amount to
pay his debt to the Central National Bank, that bank
would guarantee the repayment of the loan if made by
the Cooper Exchange Bank, thus giving Samuel some
further accommodation, and at the same time placing the
Central National Bank in funds to the extent of its out-
standing loan to Samuel. The loan upon the guarantee
was made. Upon the bankruptey of Samuel and the
failure to pay the loan made by the Cooper Exchange
Bank, the latter bank sued the Central National Bank to
recover under the guarantee. In the state courts, while
ultimately the ulira vires nature of the guarantee was not
denied, recovery was allowed to the extent of the $10,000,
the amount actually received by the Central National
Bank of the moneys of the Cooper Exchange Bank. This
court, without in any respect questioning that the state
court was correct in holding that the contract of guarantee
was ulira wvires of the National Bank Act, nevertheless
affirmed the judgment below. Reviewing and comment-
ing upon the rulings in Logan County National Bank v.
Townsend, 189 U. S. 67; Aldrich v. Chemical National
Bank, 176 U. S. 618; Central Transportation Co. v. Pull-
man’s Car Co., 139 U. 8. 24, and Pullman’s Palace Car Co.
v. Central Transportation Co., 171 U. 8. 138, it was held
although restitution of property obtained under a con-
tract which was illegal, because wulira vires, cannot be
adjudged by force of the illegal contract, yet, as the obli-
gation to do justice rests upon all persons, natural and
artificial, if one obtains the money or property of others
without authority, the law, independently of express con-
tract, will compel restitution or compensation. That this
ruling is here applicable is plainly manifested by the fact
which we have previously pointed out that the relief
afforded by the court below simply gave to the producers
S0 much of their property as was actually in the hands of
the receiver, and awarded them a right to recover as
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general creditors of the bank to the extent only that their
property had been received and appropriated by the

bank.
Affirmed.

LOUISVILLE & NASHVILLE RAILROAD COM-
PANY ». MELTON.

ERROR TO THE COURT OF APPEALS OF THE STATE OF
i KENTUCKY.

No. 180. Argued April 28, 29, 1910.—Decided May 31, 1910.

When a Federal question does exist the writ of error will not be dis-
missed as frivolous or as foreclosed by former decisions when analysis
of those decisions is necessary, where there has been division of
opinion in the court below, as in this case, and confiict of opinion in
prior decisions as to the point involved.

This court is not concerned with the construction given by a state
court to the statute of another State unless such construction offends
a properly asserted Federal right.

Whether a state court failed to give the full faith and credit re-
quired by the Federal Constitution to a statute of another State
because it did not construe it as construed by the courts of the
latter State is not open in this court unless the question is properly
asserted in the state court.

The reiterated assertion in the lower court of Federal right based
solely on one provision of the Federal Constitution is basis for the
inference that no other provision was relied upon.

A question under the Federal Constitution does not necessarily arise
in every case in which the courts of one State are called upon to
construe the statute of another State; the general rule in the absence
of statutory provision, is that a settled construction of a statute
relied upon to control the court of another State must be pleaded
and proved, and, if not pleaded and proved, the court construing the
statute is not deprived of its independent judgment in regard thereto.
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In determining on writ of error a Federal question, this court cannot
predicate error as to matters which should be, and are not, pleaded
or proved.

The equal protection provision of the Fourteenth Amendment did not
deprive the States of the-power to classify, but only of the abuse of
such power; nor is the clause offended against because some in-
equality may be occasioned by a classification in legislation properly
enacted under the police power.

A classification in a state police statute proper as to a general class is
not unconstitutional under the equal protection clause of the
Fourteenth Amendment because it ignores inequalities as to some
persons embraced within the general class.

The Employers’ Liability Statute of Indiana of 1893 is not uncon-
stitutional under the equal protection clause of the Fourteenth
Amendment because it subjects railroad employés to a special rule
as to the doctrine of fellow servant, Twllis v. Lake Erie & Western
R.R. Co., 175 U. 8. 348; Pittsburg Ry. Co. v. Martin, 212 U. S. 560;
nor is it unconstitutional under that clause as to such employés of
railroads, such as bridge carpenters, as are not subject to the hazards
peculiarly resulting from the operation of a railroad.

The fact that since the decision of a state court under review con-
struing a police statute of another State as including certain ele-
ments of a class, the highest court of the enacting State has con-
strued the statute as excluding such elements does not necessarily
enlarge the duty of this court in determining the validity of the
decision under review.

127 Kentucky, 276, affirmed.

THE facts, which involve the constitutionality of the
Employers’ Liability Act of Indiana as applied to em-
ployés of railroads engaged in work other than the direct
operation of the railroad, are stated in the opinion.

Mr. Benjamin D. Warfield, with whom Mr. Henry Lane
Stone was on the brief, for plaintiff in error:

While a State may abolish the common-law doctrine of
fellow-servants and assumed risks as to every employé in
the State it cannot do so as to a class unless there is a
reasonable basis for the classification. Akeson v. Railroad
Co., 106 Towa, 54.
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Defendant in error, although employed by the railroad
company, was not engaged in an extra-hazardous employ-
ment—one peculiar to railroads—such as to justify the
application of the statute as to him.

Tullis v. L. E. & W. Ry. Co., 175 U. S. 348, upheld the
constitutionality of the statute involved in this case as
applied to the facts in that case, but the question in-
volved in this case was not then raised. See S. C., 105
Fed. Rep. 554, and so also in M. P. Ry. Co.v. Mackey, 127
U. 8. 205, and P., C., C. & St. L. Ry. Co. v. Montgomery,
152 Indiana, 1.

Unless the Indiana statute is construed as embracing
only those employés of railroad companies who are en-
gaged in the hazardous branches of railroad service and
thus making a reasonable classification it contravenes the
Fourteenth Amendment, as aimed against one class of
persons and leaving other persons subject to the more
favorable rules of the common law. Gulf, C. & S. F. Ry.
Co. v. Ellis, 165 U, S. 150.

The defendant in error was not engaged in an extra-
hazardous employment. He was not injured in the
operation of a railroad. The carpenter’s work he was
doing for plaintiff in error was no more hazardous be-
cause his employer was a railroad company than it would
have been if his employer had been an individual, or a
corporation other than a railroad company. Cotting V.
Stockyards Co., 183 U. S. 79; quoting approvingly Cooley’s
Const. Lim., 5th ed., 484; Connolly v. Sewer Pipe Co., 184
U. 8. 540; State v. Loomis, 115 Missouri, 807; Adair v.
Unated States, 208 U. S. 161.

The power to regulate interstate commerce, great and
paramount as that power is, cannot be exerted in viola-
tion of any fundamental right secured by other provisions
of the Constitution. Gibbons v. Ogden, 9 Wheat. 1, 196;
Lottery Case, 188 U. S. 321, 353.

Unless the statute is limited by construction so as to
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exclude defendant in error from its operation it is un-
constitutional and void.

The term ‘‘employés” in the Iowa statute is limited to
those engaged in operating the railroad. Déppe v. Chi.,
R.I.& P.R. R. Co., 36 Iowa, 52, and see Ind. Tr. & Ter.
Co. v. Kinney, 171 Indiana, 612; Akeson v. C., B. & Q.
Ry. Co., 106 Iowa, 54.

The employment at the time of the injury must have
exposed the complainant to the hazards of railroading,
without reference to what he may be required to do at
other times. Butler v. Railroad Co., 87 Towa, 206 ; Keatley
v. Railroad Co., 94 Towa, 685; Canon v. Railway Co., 101
Towa, 613. See also construction of similar Minnesota and
Kansas laws. Lavallee v. Railway Co., 40 Minnesota, 249
Railroad Co. v. Pontius, 52 Kansas, 264; Johnson v. Rail-
way Co., 43 Minnesota, 222.

One working on a railroad does not necessarily come
under such a statute. Potter v. Railway Co., 46 Iowa,
399; Smith v. Railroad Co., 59 lowa, 73; Schroeder v.
Railway Co., 41 Towa, 344; S. C., 47 Iowa, 375.

The party injured must be exposed to the hazards of
railroading. Pyne v. Railway Co., 54 Iowa, 223; Foley v.
Railway Co., 64 Towa, 644; Larson v. Raitlway Co., 91
Towa, 81; Railroad Co. v. Artery, 137 U. S. 507; Malone v.
Railroad Co., 65 Towa, 417; Reddington v. Railroad Co.,
108 Towa, 96; Dunn v. C., R. I. & P. Ry. Co., 130 Iowa,
580.

In Minnesota the corresponding statute has been con-
strued as applying only to employés engaged in operation
of railroads. Lavallee v. Railroad Co., 40 Minnesota, 249,
citing McAunich v. Railroad Co., 20 Towa, 338; Johnson
V. Railroad Co., 43 Minnesota, 222; Martyn v. Railroad
Co., 92 Minnesota, 302. On this point see also Givens v.
Southern Railway Co., 49 So. Rep. 180; Ballard v. Muss.
Cotton 0il Co., 81 Mississippi, 507.

The Indiana statute as construed by the highest court

i3
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of that State was only upheld as to railroads because the
classification was proper and that would not be the case
if it related to men employed in non-hazardous branches.
See So. Ind. Ry. v. Harrell, 161 Indiana, 262; I. & G.
R. R. Co. v. Foreman, 62 Indiana, 85; Bedford Quarries
Co. v. Bough, 168 Indiana, 671, and cases cited.

The opinion in this case below was not unanimous,
127 Kentucky, 276, 292; two judges dissented on the
ground that, as construed by the Kentucky court, the
Indiana statute was unconstitutional.

The Kentucky court refused to give full faith and
credit to the Indiana statute as construed by the courts
of that State.

The full faith and credit clause was designed to give to
the public acts, records and judicial proceedings of one
State the same force in other States as they have in the
State of their origin; no more, no less. The Court of
Appeals of Kentucky was bound to accept the con-
struction of the Employers’ Liability Act of Indiana,
which the Supreme Court of that State has placed upon
that statute, and, having failed to do so, this court must
enforce the duty which the State of Kentucky owed in
the premises. Although where the case turns upon the
construction by a state court of a statute of another
State, and not upon the validity of such statute, a de-
cision on that question is not necessarily of a Federal
character; yet the question depends upon the particular
facts of each case and the manner in which they are
presented, how far such questions can be regarded as
coming under the full faith and credit clause of the Con-
stitution. Finney v. Guy, 189 U. S. 335, and C. & O. Ry.
Co. v. McCabe, 213 U. S. 207.

In such statutory actions the law of the place governs
in enforcing the right in another jurisdiction. See A., 7'
& S. F. Ry. Co. v. Sowers, 213 U. S. 55; Am. Exp. Co. V.
Mullins, 212 U. S. 311.
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Mr. James W. Clay, with whom Mr. William L. Gordon,
Mr. Wialliam J. Cox, Mr. Maurice K. Gordon and Mr.
J. F. Clay were on the brief, for defendant in error:

The Court of Appeals of Kentucky determined the case
on the record. The plaintiff in error did not plead the
construction or application of the Indiana statute by the
courts of Indiana. It did not prove or attempt to prove
such construction and application.

The Court of Appeals was therefore left to construe the
Indiana statute pleaded as it would local laws, and it is
settled that under such circumstances, no Federal question
arises.

The construction and application of the Indiana statute
by the courts of that State was a question of fact to be
proved, and the finding of the Court of Appeals of Ken-
tucky upon the record as it stands in this case, is binding
upon the United States Supreme Court. Fastern B. & L.
Assn. v. Ebaugh, 185 U. S. 114; Chicago &c. R. Co. v.
Wiggins Ferry Co., 119 U. S. 615; Glenn v. Garth, 147
U. 8. 360; Lloyd v. Matthews, 155 U. 8. 223; Johnson v.
N. Y. Life Ins. Co., 187 U. S. 491; Banholzer v. Same, 178
U. 8. 402; Allen v. Allegheny Co., 196 U. S. 458; Eastern
B. & L. Assn. v. Williamson, 189 U. S. 122; Finney v.
Guy, 189 U. 8. 335; Martin v. Pittsburg &ec. R. Co., 203
U. S. 284; Adams Express Co. v. Walker, 119 Kentucky,
127; Root v. Meriwether, 8 Bush (Ky.), 400.

The Indiana Employers’ Liability Statute as con-
strued by the Kentucky Court of Appeals and applied to
the facts of this case, is not in conflict with the equal pro-
tection clause of the Fourteenth Amendment. Pittsburg
&e. R. Co. v. Montgomery, 152 Indiana, 1; Tullis v. Lake
Erie &c. R. Co., 175 U. S. 348; Pitisburg &ec. R. Co. v.
Leightheiser, 78 N. E. Rep. 1033; Bedford Quarries Co. v.
Bough, 80 N. E. Rep. 529; Pittsburg &c. R. Co. v. Ross,
80 N. E. Rep. 845; Same v. Same, 212 U. S. 560.

For the general principles to be applied in testing con-
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stitutionality of such statutes see Barbier v. Connolly, 113
U. 8. 27; Railroad Co. v. Mackey, 127 U. S. 205; Magoun
v. Bank, 170 U. 8. 283; Railroad Co. v. Ellis, 165 U. S. 150.

The nature of employment was hazardous; the work
was necessary to and connected with the operation of the
railroad; legislative power and constitutional sanction is
not measured by a comparison of danger. Chicago d&c.
R. Co. v. Stahley, 62 Fed. Rep. 363; Chicago &e¢. R. Co. v.
Pontius, 157 U. 8. 209; Callahan v. St. L. &c. Ry. Co., 170
Missouri, 473; St. Louis &c. R. Co. v. Callahan, 194 U. S.
628.

The Kentucky Court of Appeals having found as a fact
that the work at which defendant in error was engaged
was 1o less perilous than the work of an operative on one
of its trains, and that the work at which he was engaged
was ‘‘essential to the operation of a railroad,” its findings
are conclusive and not subject to review by the Supreme
Court of the United States. Dower v. Richards, 151 U. S.
658; Hedrick v. Santa Fe &c. R. R. Co., 167 U. S. 673;
Keokuk &c. R. Co. v. Illinois, 175 U. S. 626; Gardner v.
Bonestell, 180 U. S. 362.

For state decisions applying the Employers’ Liability
statutes of Georgia, Texas and North Carolina, to em-
ployments similar to that shown in the case at bar, and
holding them constitutional as applied, see Railroad Co.
v. lvey, 73 Georgia, 504; Railroad Co. v. Miller, 90 Georgia,
571; Railroad Co. v. Hicks, 22 S. E. Rep. 613; Campbell v.
Cook, 86 Texas, 630; Railroad Co. v. Mohrmann, 93
S. W. Rep. 1090; Sherman v. Railroad Co., 91 S. W. Rep.
561; Railroad Co. v. Carlin, 111 Fed. Rep. 777; S. C,,
189 U. 8. 354; Hancock v. Norfolk R. Co., 32 S. E. Rep.
679; Rutherford v. Southern R. Co., 35 S. E. Rep. 136;
Mott v. Southern R. Co., 42 S. E. Rep. 601; Sigman v.
Southern R. Co., 47 S. E. Rep. 420; Nicholson v. Tran. E.
Co., 51 S. E. Rep. 40.

And for other decisions with reference to other statutes,
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see Pierce v. Van Dusen, 72 Fed. Rep. 693; Railroad Co.
v. Mackey, 127 U. S. 205; Minn. Iron Co. v. Kline, 199
U. 8. 593; Railroad Co. v. Humes, 115 U. S. 512; Railroad
Co. v. Beckwith, 129 U. S. 26; Cargill Co. v. Minn. &ec.,
180 U. 8. 452; Railroad Co. v. Herrick, 127 U. 8. 210;
Railroad Co. v. Emmons, 149 U. S. 364; Kane v. Erie R.
Co., 133 Fed. Rep. 681.

As to the Federal Employers’ Liability Act see El Paso
&ec. R. Co. v. Gutierrez, 215 U. S. 87.

The statute as construed does not deprive plaintiff in
error of its property without due process of law.

MRg. Justice WHITE delivered the opinion of the court. ;

For personal injuries Spencer Melton recovered a judg-
ment against the plaintiff in error in the Cireuit Court of
Hopkins County, Kentucky. The Court of Appeals af-
firmed the judgment (127 Kentucky, 276), whereupon this
writ of error was prosecuted.

Melton, a carpenter, was injured on March 21, 1905,
while in the employ of the railway company. He was one
of a construction crew, composed of a foreman and six
men, who usually did what is described as bridge car-
pentering.  On the date mentioned the crew was engaged,
alongside the track of the railway company at Howell,
Indiana, in constructing the foundation of a coal tipple
at which the engines might coal. A bent or frame of
’.cimber, composed of heavy pieces fastened together, and
Intended to be used as part of the foundation of the tipple,
which was lying flat upon the ground, was being raised
for the purpose of placing it in the foundation. The
lifting was accomplished by means of a block and tackle.
A pulley was fastened by an iron chain to an upright
Plece of timber, and through the pulley a rope passed,
Which was attached at one end to the bent, so that on

-hauling on the rope at the other end the bent or frame
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was slowly lifted up. Most of the men were engaged in
hauling on the rope, while the foreman and Melton under
his orders were standing beneath the bent and were en-
gaged in placing props under the bent to prevent its low-
ering, when the strain upon the rope passing through the
pulley was relaxed. While Melton was in this position
a link of the chain which held the pulley at the top of the
upright post broke, and the bent fell to the ground with
Melton underneath, inflicting upon him serious and per-
manent injuries. The chain which broke was furnished
by the foreman of the gang and had been put in position

_ under his directions.

Melton was a resident of Hopkins County, Kentucky,
and he there commenced this action. The right to re-
cover was based upon the charge that the injury was
occasioned through the furnishing by the corporation of
unsafe tools to do the work of raising the bent. Besides
generally controverting the cause of the injuries, as al-
leged, the answer of the company set up the defenses of
contributory negligence and assumption of the risk.
Thereafter Melton was allowed to file an amendment to
his petition. By the amendment it was substantially
alleged that he was injured without any fault on his part,
and solely owing to a defect in the condition of the works
or tools connected with or in use in the business of the
defendant, and that such defect was the result of negli-
gence on the part of the foreman, who was the person
entrusted with the duty of keeping such tools or works
in a proper condition, and the accident was also charged
to have been caused by the negligent orders of the fore-
man, to whose directions Melton was bound to conform.
The sufficiency of the facts alleged to entitle to recovery
was expressly based upon the provisions of the first and
second subsections of §1 of an act of the legislature of
Indiana of March 4, 1893, known as the Employers’ Lia-
bility Statute, reading as follows:
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““SEc. 1. Be it enacted by the General Assembly of the
State of Indiana, That every railroad . . . operating
in this State shall be liable in damages for personal injury
suffered by any employé while in its service, the employé
so injured being in the exercise of due care and diligence,
in the following cases:

“First. When such injury is suffered by reason of any
defect in the condition of ways, works, plants, tools and
machinery connected with or in use in the business of such
corporation, when such defect was the result of negligence
on the part of the corporation, or some person entrusted
by it with the duty of keeping such ways, works, plant,
tools or machinery in proper condition.

“Second. Where such injury resulted from the negli-
gence of any person in the service of such corporation, to
whose order or direction the injured employé at the time
of the injury was bound to conform, and did conform.”

The court, on the motion of the railway company, hav-
ing required Melton to determine whether to rely upon
the common law or the statute, he elected to base his
right to recover on the statute. Thereupon the railway
company answered the amended petition, and therein
stated as follows:

“Defendant says that the said Indiana statute pleaded
cannot and does not apply to the facts of this case, and
plaintiff cannot rely thereon, and that under the law of
Indiana, as to the character of work then in hand, the
plaintiff was a fellow servant with the said foreman of the
construction crew for whose negligence the defendant is
not liable.”

Before trial, permission being granted, the railway com-
pany by an additional amendment defended on the ground
that the Indiana statute relied upon, if held applicable to
the facts alleged, was repugnant to the constitution of
Indiana and to the equal protection clause of the Four-
teenth Amendment. The averments on this subject were
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lengthy, and concluded as follows: ‘Defendant distinctly
raises the Federal question that the said statute, in so far
as made to apply to the facts in this case, is violative of
said provision of the Constitution of the United States
and void.” The provision referred to, as shown by the
context, was the equal protection clause of the Fourteenth
Amendment.

On the trial counsel for the railway company offered
as evidence of the common law of the State of Indiana on
the subject of fellow-servants the opinions of the Supreme
Court of Indiana in the following cases: New Pittsburg
Coal & Coke Co. v. Peterson, filed October 31, 1893, 136
Indiana, 398; Southern Indiana R. R. Co. v. Harrell, filed
October 9, 1903, 161 Indiana, 689; Indianapolis & G.
Rapids Transit Co. v. Foreman, filed January 29, 1904,
162 Indiana, 85.

At the close of the evidence for plaintiff, and also upon
the conclusion of all the evidence, the railway company
unsuccessfully moved the court to peremptorily instruct
the jury to find in its favor for the following reasons:

‘“1. There is no evidence of actionable negligence proven.

2. The Indiana statute upon which this action is based
does not apply to the facts proven.

“3. In so far as the terms of the Indiana statute ap-
ply to the facts proven, they are unconstitutional and
void. They are discriminatory against defendant and
deny it the equal protection of the law. They are viola-
tive of the constitution of Indiana and of section 1, art-
icle 14, of the Constitution of the United States, being
section 1 of the Fourteenth Amendment thereto.

4, The said Indiana statutes were not intended to be
enforced out of the State of Indiana, and are against the
policy of the State of Kentucky and not enforcible in a
Kentucky forum.”

The railway company in its request for instructions,
which were refused, and to which refusals it excepted,




LOUISVILLE & NASHVILLE R. R. ». MELTON. 47
218 U. S. Opinion of the Court.

substantially asked that the general principles of the com-
mon law of Indiana as to fellow-servant and assumption
of the risk, as exemplified by the Indiana decisions which
it had offered in evidence, be applied to the case. The
court, on the contrary, in the instruetions which it gave
substantially applied the provisions of the Indiana stat-
ute, as by it construed. In the motion for a new trial
fifteen reasons were stated, those which made reference
to the statute or to the Constitution of the United States
being the following:

“14. The court erred in applying the Indiana statute
to the facts of this case. The court erred in enforcing the
Indiana statute in a Kentucky forum.

“15. The court erred in upholding and applying the
Indiana statute pleaded in this case, when same in so far
as applicable to the facts proven in this case is uncon-
stitutional and void. It is discriminatory against de-
fendant, and denies it the equal protection of the law. It
is violative of the constitution of the State of Indiana and
of section 1 of article 14 of the Constitution of the United
States, which guarantees to defendant the equal protec-
tion of the law.”

The court below held that the Supreme Court of In-
diana had construed the statute as applicable both to
persons and corporations operating railroads. It further
held that the statute embraced the case in hand because
Melton came within the category of persons injured in
’Qhe operation of a railroad, as ‘“‘the construction of a coal
tippleis . . . essential to the operation of a railroad.”
As thus construed the repugnancy of the statute to the
equal protection clause of the Constitution of the United
States was considered. It was decided that for the pur-
pose of abrogating or modifying the common law doetrine
of fellow-servant it was competent for the law-making
power of a State, without offending against the equal
Protection clause, to classify railroad employés because of
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the hazard attached to their vocation, and that a statute
doing this need not be confined to employés who were en-
gaged in and about the mere movement of trains, but
could also validly include other employés doing work es-
sential to be done to enable the carrying on of railroad
operations. Thus, referring to the alleged distinction be-
tween railroad operatives engaged in train movement and
those who were not, the court said:

“We are unable to see the force of this distinction. A
railroad cannot be run without bridges; bridges cannot be
built without carpenters. The work of a bridge carpenter
on a railroad is perhaps no less perilous than the work of
an operative on one of its trains. Coal tipples are no less
essential to the operation of a railroad than bridges, be-
cause the engines cannot be operated without coal. The
construction of a coal tipple is therefore essential to the
operating of a railroad. As has been well said, the legis-
lature cannot well provide for all subjects in one act.
Legislation must necessarily be done in detail, and an
act regulating railroads violates no constitutional provi-
sion because it is made to apply only to railroads. In-
dianapolis &c. R. R. Co. v. Kane, 80 N. E. Rep. 841;
Schoolcrafts, Adm., v. L. & N. R. R. Co., 92 Kentucky, 233;
Chicago &c. R. R. Co. v. Stahley, 62 Fed. Rep. 363; Calla-
han v. R. R. Co., 170 Missouri, 473, 194 U. S. 628; R. R.
Co. v. Tvy, 73 Georgia, 504.”

The railway company asked a rehearing for the sole
purpose of a reconsideration of what was referred to as
the very important Federal question involved, viz., “‘the
unconstitutionality of the Indiana statute, as applied to
the facts of this case.” The court permitted the ques-
tion whether a rehearing should be granted to be orally
argued, and, after such argument, in a brief opinion denied
the request. Two members of the court, however, dis-
sented, on the ground that the statute as construed was
repugnant to the equal protection clause of the Fourteenth
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Amendment. This writ of error was then prosecuted, and
the only reference to the Constitution of the United
States made in the assignment of error filed with the ap-
plication for the writ was that embraced in the contention
that the Indiana statute could not be constitutionally
applied to the facts without causing the statute to be re-
pugnant to the Fourteenth Amendment.

We primarily dispose of a motion to dismiss, which is
rested upon the ground that the Federal question relied
upon has been so conclusively foreclosed by prior deci-
sions of this court as to cause it to be frivolous, and there-
fore not adequate to confer jurisdiction. The contention
may not prevail, even although it be admitted that a care-
ful analysis of the previous cases will manifest that they
are decisive of this. We say this because, for the pur-
pose of the motion to dismiss, the issue is not whether the
Federal question relied upon will be found upon an ex-
amination of the merits to be unsound, but whether it is
apparent that such question has been so explicitly fore-
closed as to leave no room for contention on the subject,
and hence cause the question to be frivolous. That this
1s not the case here we think results from the following
considerations, a, because analysis and expounding is nec-
essary in order to make clear the decisive effect of the
prior decisions upon the issue here presented; b, because
the division in opinion of the lower court as to whether the
statute as construed was repugnant to the equal protec-
tion clause of the Fourteenth Amendment suggests that
the controversy on the subject here presented should not
be treated as of such a frivolous character as not to afford
ground for jurisdiction to review the action of the court
below; and, ¢, because while an examination of the opin-
ions of state courts of last resort will show that there is
unanimity as to the power consistently with the equal
protection of the law clause to classify railroad employés
actually engaged in the hazardous work of moving trains,

VOL. cCXvII—4
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such examination will also disclose that there is some con-
flict of view as to whether a statute on that subject as
broad as is the statute under review as construed below
is consistent with the clause, thus additionally serving
to point to the necessity of analyzing and considering the
subject ‘anew instead of treating it as being so obviously
foreclosed as not to permit an examination of the subject.

Coming to the merits, we at once premise that we are
not concerned with the construction affixed by the court
below to the Indiana statute, unless it be that that con-
struction offends against some Federal right properly as-
serted and open to our consideration. In the argument
at bar on behalf of the railway company two rights of this
character are insisted upon. First, it is said that the
court below, in applying the statute, has caused it to em-
brace a class of employés which the statute did not in-
clude, and thereby gave it a wrongful construction, in
violation of the full faith and credit clause of the Con-
stitution of the United States. Second, that in any event
the statute as construed is repugnant to the equal pro-
tection clause of the Fourteenth Amendment. We sep-
arately dispose of these propositions.

The full faith and credit clause. The contentions as to
this proposition rest upon the assumption that it has been
conclusively settled by the Supreme Court of Indiana
that the statute only changed the general rule prevailing
in that State in respect to the doctrine of fellow-servant
as to railroad employés actually engaged in the hazard of
train service, and therefore did not include an employé
engaged in the character of work which Melton was per-
forming when injured, and that to give the statute a con-
trary meaning was to violate the full faith and credit
clause. If, however, the premise upon which the prop-
osition rests, and the legal deduction based upon that
premise be for the sake of the argument conceded, the
contention is, nevertheless, without merit, because of the
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failure of the railway company to plead or in any ade-
quate way call the attention of the court below to the
fact that, in connection with the proper construction of
the statute, the benefit of the due faith and credit clause
of the Constitution of the United States was relied on.
We say this because the statement which we have pre-
viously made of the case fails to show from first to last,
even up to and including the application for rehearing,
the assertion of any claim to the protection of the full
faith and credit clause. Indeed, that statement not only
shows a failure to make such claim, but discloses such
direct and express action on the part of the railway com-
pany as justly to give rise to the inference that a reliance
upon any claim of Federal right resulting from the full
faith and credit clause was not thought to be involved in
the case. We say this, because the frequent and reiterated
assertions of Federal right, based solely upon the equal
protection clause of the Fourteenth Amendment, sustains
such conclusion.

Further, even if, for the sake of the argument only, the
failure to plead the full faith and credit clause, or to direct
the attention of the court below to the fact that reliance
was placed upon that clause, could be supplied upon the
theory that as the cause of action was based upon an In-
diana statute, by implication the due faith and credit
clause was necessarily involved, nevertheless the conten-
tion would be without merit. This follows because, as
pointed out in Finney v. Guy, 189 U. S. 335, 340, and
Allen v. Allegheny County, 196 U. S. 458, 463, it is not
true to say that necessarily in every case where the court
of one State is called upon to determine the proper con-
struction of a statute of another State, a question under
the Constitution of the United States arises. Although
the Indiana statute was at issue and its meaning was
necessarily involved, the duty of construing it rested upon
the court below. The general rule is that in the absence
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of a statute to the contrary if a settled construction by
the court of last resort of a State enacting a statute is re-
lied upon to control the judgment of the court of another
State in interpreting the statute, such settled construc-
tion must be pleaded and proved. Eastern Bldg. & Loan
Assn. v. Ebaugh, 185 U. 8. 114, and cases cited. As,
however, it is not asserted that there was a statute of
Kentucky controlling the courts of that State in constru-
ing the statutes of other States, and as there was no plead-
ing or proof as to the existence of any such settled con-
struction, it follows that there is nothing presented, which
can be held to have deprived the court below of its power
to exercise its independent judgment in interpreting the
statute. Our duty, of course, is confined to determining
whether error was committed by the court below as to the
Federal questions involved, and as it is impossible to
predicate error as to matters not pleaded or proved in the
court below, which were essential to be pleaded and
proved, it follows that the contention concerning the
denial of the protection of the full faith and credit clause
furnishes no ground for reversal. Johnson v. N. Y. Life
Ins. Co., 187 U. 8. 491, 495.

The equal protection of the law clause. That the Four-
teenth Amendment was not intended to and does not
strip the States of the power to exert their lawful police
authority is settled, and requires no reference to author-
ities. And it is equally settled—as we shall hereafter
take occasion to show-——as the essential result of the ele-
mentary doctrine that the equal protection of the law
clause does not restrain the normal exercise of govern-
mental power, but only abuse in the exertion of such au-
thority, therefore that clause is not offended against
simply because as the result of the exercise of the power
to classify some inequality may be occasioned. That is
to say, as the power to classify is not taken away by the
operation of the equal protection of the law clause, a wide
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scope of legislative discretion may be exerted in classify-
ing without conflicting with the constitutional prohibi-
tion.

It is beyond doubt foreclosed that the Indiana statute
does not offend against the equal protection clause of the
Fourteenth Amendment, because it subjects railroad em-
ployés to a different rule as to the doctrine of fellow-
servant from that which prevails as to other employments
in that State. Tullis v. Lake Erie & W. R. R. Co., 175
U. 8. 348; Pitisburg &c. Ry. Co. v. Ross, 212 U. S. 560.
But while conceding this the argument is that classifica-
tion of railroad employés for the purpose of the doctrine
of fellow-servant can only consistently with equality and
uniformity embrace such employés when exposed to dan-
gers peculiarly resulting from the operation of a railroad,
thus affording ground for distinguishing them for the pur-
pose of classification from co-employés not subject to like
hazards or employés engaged in other occupations. The
argument is thus stated: “ Plaintiff in error does not ques-
tion the right of the legislature of Indiana to classify
railroads in order to impose liability upon them for in-
Juries to their employés incident to railroad hazards, but
1t does insist that to make this a constitutional exercise
of legislative power the liability of the railroads must be
made to depend upon the character of the employment
and not upon the character of the employer.” Thus
stated, the argument tends to confuse the question for
decision, since there is no contention that the statute as
construed bases any eclassification upon some supposed
distinetion in the person of the employer. The idea evi-
dently intended to be expressed by the argument is, that
although, speaking in a general sense, it be true that the
hazards arising from the operation of railroads are such
that a classification of railroad employés is justified, yet
as in operating railroads some employés are subject to
risks peculiar to such operation and others to risks which,
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however serious they may be, are not in the proper sense
risks arising from the fact that the employés are engaged
in railroad work, the legislative authority in classifying
may not confound the two by considering in a generic
sense the nature and character of the work performed by
railroad employés collectively considered, but must con-
sider and separately provide for the distinctions occasioned
by the varying nature and character of the duties which
railroad operatives may be called upon to discharge. In
other words, reduced to its ultimate analysis the conten-
tion comes to this, that by the operation of the equal pro-
tection clause of the Fourteenth Amendment the States
are prohibited from exerting their legitimate police powers
upon grounds of the generic distinction obtaining between
persons and things, however apparent such distinction
may be, but, on the contrary, must legislate upon the basis
of a minute consideration of the distinctions which may
arise from accidental circumstances as to the persons and
things coming within the general class provided for. When
the proposition is thus aceurately fixed it necessarily re-
sults that in effect it denies the existence of the power to
classify, and hence must rest upon the assumption that
the equal protection clause of the Fourteenth Amendment
has a scope and effect upon the lawful authority of the
States contrary to the doctrine maintained by this court
without deviation. This follows since the necessary con-
sequence of the argument is to virtually challenge the
legislative power to classify and the numerous decisions
upholding that authority. To this destructive end it is
apparent the argument must come, since it assumes that
however completely a classification may be justified by
general considerations, such classification may not be made
if inequalities be detected as to some persons embraced
within the general class by a critical analysis of the rela-
tion of the persons or things otherwise embraced within
the general class. A brief reference to some of the cases
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dealing with the power of a State to classify will make the
error of the contention apparent.

In Magoun v. Illinois Trust & Savings Bank, 170 U, S.
294, 296, while declaring that the power of a State to dis-
tinguish, select and classify objects of legislation was of
course not without limitation, it was said, ‘‘necessarily
this power must have a wide range of discretion.” After
referring to various decisions of this court, it was ob-
served:

“There is therefore no precise application of the rule
of reasonableness of classification, and the rule of equality
permits many practical inequalities. And necessarily so.
In a classification for governmental purposes there cannot
be an exact exclusion or inclusion of persons and things.”

Again considering the subject in Orient Ins. Co. v.
Daggs, 172 U. S. 557, it was reiterated that the legislature
of a State has necessarily a wide range of discretion in
distinguishing, selecting and classifying, and it was de-
clared that it was sufficient to satisfy the demand of the
Constitution if a classification was practical and not
palpably arbitrary.

In Minnesota Iron Co. v. Kline, 199 U. S. 593, a statute
of Minnesota, providing that the liability of railroad
companies for damages to employés should not be di-
minished by reason of accident occurring through the
negligence of fellow-servants, was held not to discriminate
against any class of railroads, or to deny the equal pro-
tection of the laws because of a proviso which excepted
employés engaged in construction of new and unopened
railroads. In the course of the opinion the court said
(p. 598): “The whole case is put on the proviso, and the
argument with regard to that is merely one of the many
attempts to impart an overmathematical nicety to the
prohibitions of the Fourteenth Amendment.” These
principles were again applied in Martin v. Pitisburg &e.
R. R. Co., 203 U. S. 284, and the doetrines were also fully
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considered and reiterated at this term in Southwestern 0il
Co. v. Texas, 217 U. S. 114.

And coming to consider the concrete application made
of these general principles in the decisions of this court
which have construed the statute here in question, and
statutes of the same general character enacted in States
other than Indiana, we think when rightly analyzed it
will appear that they are decisive against the contention
now made. It is true that in the Tullis case, which came
here on certificate, the nature and character of the work
of the railroad employé who was injured was not stated,
and that reference in the course of the opinion was made
to some state cases, limiting the right to classify to em-
ployés engaged in the movement of trains. But that it
was not the intention of the court to thereby intimate
that a classification if not so restricted would be repugnant
to the equal protection clause of the Fourteenth Amend-
ment, will be made clear by observing that the previous
case of Chicago &c. R. Co. v. Pontius, 157 U. S. 209, was
cited approvingly, in which, under a statute of Kansas
classifying railroad employés, recovery was allowed to a
bridge carpenter employed by the railroad company,
who was injured while attempting to load timber on a
car. And in the opinion in the Pontius case there was
approvingly cited a decision of the Court of Appeals of
the Eighth Circuit (Chicago, R. I. & P. R. Co. v. Stahley,
62 Fed. Rep. 362), wherein it was held that under the
same statute an employé injured in a round-house while
engaged in lifting a driving rod for attachment to a new
engine could recover by virtue of the statute. All this is
made plainer by the ruling in St. Louis Merchants’ Bridge
Terminal Ry. Co. v. Callahan, 194 U. S. 628, where, upon
the authority of the Tullis case, the court affirmed a judg-
ment of the Supreme Court of Missouri, which held that
recovery might be had by a section hand upon a railroad
who, while engaged in warning passersby in a street be-
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neath an overhead bridge, was struck by a tie thrown from
the structure.

While, as we have previously said, it is true there are
state decisions dealing with statutes classifying railroad
employés sustaining the restricted power to classify which
is here insisted upon, we do not think it is necessary to
review them or to notice those tending to the contrary.
They are referred to in the opinions rendered in the court
below. Nor do we think our duty in this respect is en-
larged because since the judgment below was rendered
the court of last resort in Indiana (Indianapolis &ec. Co. v.
Kinney, 171 Indiana, 612, and Cleveland, C. C. & St. L.
Ry. Co. v. Foland, decided April 20, 1910, and not yet
reported) has, upon the theory that it was necessary to
save the statute in question from being declared repug-
nant to the equality clause of the state constitution and
the Fourteenth Amendment, unequivocally held that the
statute must be construed as restricted to employés en-
gaged in train service.

Affirmed.

SHEVLIN-CARPENTER COMPANY ». STATE OF
MINNESOTA.

ERROR TO THE SUPREME COURT OF THE STATE OF
MINNESOTA.

No. 139.  Argued April 6, 1910.—Decided May 31, 1910.

Where the purpose of a state statute does not depend upon the in-
separableness of its punishments the fact that a statute provides
both double damages and fine and imprisonment does not neces-

) sarily prevent a construction that the provisions are independent.

There must be a first jeopardy before there can be a second and on the
first the defense of second jeopardy cannot be raised in anticipation
of deprivation of the constitutional immunity on a subsequent trial.
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Quere, whether a state statute which inflicts two punishments in
separate proceedings for the same act is unconstitutional under the
Fourteenth Amendment.

The mere fact that a state police statute punishes an offense actually
committed without regard to intent does not render the statute un-
constitutional under the due process clause of the Fourteenth
Amendment.

The Constitution declares the principle upon which the public welfare
i1s to be promoted and opposing ones cannot be substituted. Con-
nolly v. Union Sewer Pipe Co., 184 U. S. 540, 558.

A State does not offend the equality clause of the Fourteenth Amend-
ment by taking as a basis of classification the ways by which a law
may be defeated. St. John v. New York, 201 U. S. 633.

Innocence cannot be asserted as to an action which violates existing
law, and ignorance of law will not excuse.

Courts cannot set aside legislation simply because it is harsh.

The statute of Minnesota punishing the cutting and removal of timber
on state lands and imposing double or triple damages and fine and
imprisonment for violation, whether the offense be wilful or not, is
not unconstitutional under the due process clause of the Fourteenth
Amendment either as putting one violating it in second jeopardy or
because inflicting the penalties upon him regardless of his intent.

102 Minnesota, 470, affirmed.

THE facts, which involve the constitutionality of a
statute of Minnesota regulating cutting timber on the
public lands of the State and fixing penalties therefor, are
stated in the opinion.

Mr. Frank B. Kellogg, with whom Mr. N. H. Clapp,
Mr. R. J. Powell and Mr. George W. Morgan were on the
brief, for plaintiff in error:

Section 7 of chap. 163 must be considered in its entirety,
if any provision is unconstitutional, the whole falling. The
legislature would not have passed the statute without the
clause making a trespass a felony, or the clause allowing
double damages in case of a casual or involuntary tres-
pass.

Where an invalid provision in a statute was the induce-
ment to the act, or where the provisions of the act are 0
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intimately connected with each other as to warrant the
belief that the legislature intended them as a whole, then
the whole statute must fall. Pollock v. Farmers’ L. & T.
Co., 158 U. 8. 601, 635; Poindezter v. Greenhow, 114 U. S,
270, 304; Huber v. Martin, 127 Wisconsin, 412; Meyer v.
Berlandi, 39 Minnesota, 438; Commonwealth v. Harra
(Mass.), 11 L. R. A,, N. 8., 799; O. R. & N. Co. v. Smalley,
23 Pac. Rep. 1008; Texas & Pacific R. Co. v. Mahaffey,
84 8. W. Rep. 646; Sutherland on Stat. Const., §§ 173—
178. The Supreme Court of Minnesota treated the provi-
sions of § 7 as inseparable, and considered the section as a
whole, and this court is concluded by that construction of
the statute. Gatewood v. North Carolina, 203 U. S. 531;
Armour Packing Co. v. Lacy, 200 U. S. 226; Smiley v.
Kansas, 196 U. S. 447.

In determining whether or not an action is civil or
criminal in its nature the form of action is immaterial.
The test is whether it is to punish a public offense or to
redress a private injury. United States v. McKee, 4 Dill.
128; S.C., Fed. Cas. No. 15, 688; Coffey v. United States, 116
U. 8. 436; Boyd v. Unated States, 116 U. S. 616; Wisconsin
v. Pelican Insurance Co., 127 U. S. 265; Huntington v.
Attril, 146 U. 8. 657; Lees v. United States, 150 U. 8. 476;
United States v. One Distillery, 43 Fed. Rep. 846, 852;
United States v. Shapleigh, 54 Fed. Rep. 126; 4., T. &
S. F. Ratlway v. United States, 172 Fed. Rep. 194.

The double damages imposed by § 7 upon the trespasser
are a punishment for an alleged public offense, and the
provision is penal in its nature. Mo. Pac. Ry. v. Humes,
115 U. 8. 512; Fay v. Parker, 53 N. H. 342, and see State
V. Buckman, 95 Minnesota, 272.

This is a penal action, and is unconstitutional as to
plaintiffs in error because they are also subject to a pun-
ishment for the -same acts under the provisions of the
statute imposing a fine or imprisonment, thereby being
subject to be put twice in jeopardy for the same offense.
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The plaintiffs in error may properly raise this objec-
tion.

In the following cases the defendant had not yet been
proceeded against criminally, yet the court refused to
allow the imposition of punitive damages: Fay v. Parker,
53 N. H. 342, 390; Austin v. Wilson, 4 Cush. 273; Taber
v. Hutson, 5 Indiana, 322, 325; Koerner v. Oberly, 56
Indiana, 284, 287; Shafer v. Smith, 63 Indiana, 226, 228.

A statute which places persons twice in jeopardy for
the same offense does not satisfy the requirements of due
process of law and further deprives them of a privilege
and immunity guaranteed under the Federal Constitu-
tion. FEzx parte Lang, 18 Wall. 163; Ex parte Ulrich, 42
Fed. Rep. 587; Moore v. People, 14 How. 13.

Although the denial by the States of several of the rights
secured by the first ten amendments has been held not to
be a denial of due process of law the question whether the
placing of a person twice in jeopardy for the same offense
is a deprivation of a privilege and immunity under the
Constitution has never been decided. Plaintiff in error
maintains that it is such a deprivation. See cases cited
supra.

Where for the same offense a person is subject to two
punishments which may be inflicted in different proceed-
ings he is put twice in jeopardy, and it is immaterial that
one of the proceedings is eivil in form. Coffey v. United
States, 116 U. S. 436; United States v. McKee, Fed. Cas.
No. 15,688; United States v. Gates, Fed. Cas. No. 15,191;
United States v. One Distillery, 43 Fed. Rep. 846; United
States v. Shapleigh, 54 Fed. Rep. 133.

Both the provision of § 7 making the casual and in-
voluntary trespasser liable to the State in double dam-
ages, and that declaring his act a felony, violate the
provision of the Fourteenth Amendment that no person
shall be deprived of liberty or property without due
process of law.
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The effect of the statute is to eliminate altogether the
question of intent and this is a denial of due process of
law. Calder v. Bull, 3 Dall. 386; Coffey v. Harlan County,
204 U. S. 659.

That there are implied limitations upon the power of
the legislature growing out of the essential nature of our
Government—which are now embraced in the provisions of
the Fourteenth Amendment—is declared by many courts.
See Bardwell v. Collins, 44 Minnesota, 97 ; State v. Billings,
55 Minnesota, 467; State v. Foley, 30 Minnesota, 350;
Minnesota Sugar Co. v. Iverson, 91 Minnesota, 30; Wilkin-
son v. Leland, 2 Pet. 627; Regent v. Williams, 9 Gill. & J.
305; Powers v. Bergen, 6 N. Y. 358; Goshen v. Stonington,
4 Connecticut, 209; Young v. McKensie, 3 Kelly (Ga.),
31; Ex parte Martin, 13 Arkansas, 198; Henry v. Railway
Co., 10 Towa, 540, 543.

These provisions cannot be justified nor saved from the
operation of the Fourteenth Amendment as a proper
exercise of the police power of the State.

The object of the statute was not a proper one for the
exercise of the police power. Mo. Pac. Ry. Co. v. Humes,
115 U. 8. 512; Colon v. Lisk, 153 N. Y. 188; Minn. Ry.
Co. v. Beckwith, 129 U. S. 26; Gulf, C. & S. F. Ry. v.
Ellis, 165 U. 8. 150.

Assuming that the object of the statute was one which
might properly be effectuated by an exercise of the police
bower, nevertheless this statute cannot be upheld as a
reasonable or appropriate exercise of the power. Mugler
V. Kansas, 123 U. S. 623, 669; Welch v. Swazey, 214 U. S.
91; Denver & R. G. R. Co. v. Outcalt, 31 Pac. Rep. 177;
Cottrel v. Un. Pac. Ry. Co., 21 Pac. Rep. 416.

M r. George T. Simpson, Attorney-General of the State
of Minnesota, with whom Mr. Charles S. Jelley and Mr.

Lyndon A. Smith were on the brief, for defendant in
error,
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MR. Justice McKENNA delivered the opinion of the
court.

This case involves the consideration of the validity un-
der the Constitution of the United States of the imposition
of double damages under an act of the State of Minnesota
bl for a “casual and involuntary trespass,” made by cutting
i or assisting to cut timber upon the lands of the State.
i The act is set out in the margin.!

: The action was brought to recover the sum of $51,324.42
for timber cut by plaintiffs in error from certain lands of

1Sec. 7. If any person, firm or corporation, without a valid and
existing permit therefor, cuts or employs, or induces any other person,
* firm or corporation to cut, or assist in cutting any timber of whatsoever
description, on State lands, or removes or carries away, or employs, or
induces, or assists any other person, firm or corporation to remove or
carry away any such timber or other property, he shall be liable to the
State in treble damages, if such trespass is adjudged to have been
wilful; but double damages only in case the trespass is adjudged to
I have been casual and involuntary, and shall have no right whatsoever
i to any remuneration or allowance for labor or expenses incurred in
removing such other property, cutting such timber, preparing the same
for market, or transporting the same to or towards market.
Whoever cuts or removes, or employs or induces any other person,
'm firm or corporation to cut or remove any timber or other property from
‘ State lands, contrary to the provisions of this act, or without conform-
ing in each and every respect thereto, shall be guilty of a felony, and
upon conviction thereof shall be punished by a fine not exceeding one
thousand (1,000) dollars, or by imprisonment in the State prison not
exceeding two (2) years, or by both, in case the trespass is adjudged
to have been wilful.
! Whenever any timber so cut is intermingled with any other timber,
! or whenever other property taken from State lands is iutermingl‘ed
with other property, the State may seize and sell the whole quantity
so intermingled, pursuant to the provisions of section forty (40) of
this act, and such other timber or property shall be presumed to have
been also cut from State lands.
! Provided the intermingling of timber above referred to shall only
' apply to cases having been adjudged as wilful trespass.
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the State ““without a valid and existing permit.” The
question in the case revolves around this permit and the
extensions of it alleged by plaintiffs in error to have been
given.

The findings of the court show the following facts:
The State sold at public auction, in accordance with the
statute, the timber on the lands to John F. Irwin, one of
the plaintiffs in error, acting for himself and as agent of the
Shevlin-Carpenter Company, and a permit was issued by
the auditor and land commissioners of the State, which
contained the following clause: ‘“That no extension of
time of this permit shall be granted except as provided in
section 24, chapter 163, General Laws, 1895.” The sec-
tion provides that no permit shall be issued to cover more
than two seasons, and no permit shall be extended except
by unanimous consent of the board of timber commis-
sioners, and under no circumstances shall an extension be
granted for more than one year, and then only for good
and sufficient reasons. Irwin gave bond as required by
law. On the seventh of May, 1902, the permit was ex-
tended until the first of June, 1903. At the time the
permit was extended the sum of $1,307, as required by
law, was paid by plaintiffs in error into the treasury of
the State, that sum being twenty-five per cent of the ap-
Praised value of the timber. In the winter of the years
1903-1904 plaintiffs in error, knowing that there had been
one extension of the permit, and that that extension had
expired, entered upon the land and cut and removed there-
from 2,444,020 feet of timber, which it was agreed was
worth six dollars per thousand feet, board measure. After
the timber was cut the surveyor general of the lumber
district sealed and returned the amount. of the same to
the auditor of the State, which officer erroneously com-
buted the amount due from plaintiffs in error at the con-
tract price of stumpage value thereof, as if the permit
were still in force, finding the same to be $18,574.39.
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This amount was paid to the State and no part of it has
been returned.

From these facts the court deduced the conclusion that
the permit expired on the first of June, 1902, and that the
extension thereof expired on the first of June, 1903, and
that after the latter date it was of no effect and absolutely
void, and was known to be so to plaintiffs in error when
they cut the timber in controversy, and that their entry
upon the lands was in violation of the law. They were
adjudged wilful violators of the law and damages were
assessed against them at treble the value of the timber,
to wit, $43,992.36. The court, however, decided that a
deduction should be made from that sum of $16,997,
money paid by plaintiffs in error to the State after the
permit had expired. There were other sums of money,
with the disposition of which we are not concerned. Judg-
ment was entered against plaintiffs in error for the sum of
$26,995.17. The Supreme Court affirmed the conclusion
of the trial court, that the permit had expired, and that
the cutting and removing of the timber were illegal, but
disagreed with that court as to the character of the tres-
pass. The Supreme Court said: ““The finding of the trial
court that appellant was guilty of wilful trespass is not
sustained by the evidence. On the contrary, the record
conclusively shows that appellant had reasonable ground
for believing authority had been granted and honestly
acted on such belief.” The court hence decided that the
judgment should only have been for double, not treble,
damages, saying, ‘“being of opinion that in this action the
State is limited to a recovery of double damages and the
timber cut having been paid for, the judgment is neces-
sarily to the value found.” The case was remanded with
directions to reduce the judgment to $14,664.12. In all
other respects it was affirmed.

On the question of the validity of the law under the
Fourteenth Amendment of the Constitution of the United
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States the court said: ““On a former appeal upon demurrer
to the complaint, State v. Shevlin-Carpenter Company, 99
Minnesota, 158, the constitutional questions were raised,
and it was there held that the act was constitutional, and
that in case of trespass the State might recover either
double the value of the property taken or treble the value,
according to whether the facts constituted a casual or in-
voluntary, or a wilful or unlawful trespass. We adhere
to that decision, and for the reasons set forth in the opin-
ion then filed.”

This statement of the facts and the rulings of the courts
of Minnesota exhibit the controversy, the State contend-
ing that the penalties of the statute are incurred by a
casual or involuntary trespass; the plaintiffs in error in-
sisting that to attach that consequence to acts done in
good faith violates the due process clause of the Four-
teenth Amendment of the Constitution of the United
States.

Another contention is made by plaintiff in error. The
statute makes one who cuts or removes timber contrary to
the provisions of the act, or “without conforming in each
and every respect thereto,” guilty of a felony, and pre-
scribes a fine or imprisonment, or both, in case the trespass
is adjudged to have been wilful. To avail themselves of
an objection to these provisions plaintiffs in error insist
that they are not separable from the provision for double
and treble damages and the statute becomes therefore un-
constitutional, for under it the plaintiffs in error are sub-
Ject to be put twice in jeopardy for the same offense.

The argument made to sustain the contention that the
a_ct must be considered single and that to treat its provi-
Slons as separable would destroy its integrity and defeat
the purpose of the legislature, is somewhat elaborate. Its
b?S_ic elements are that the statute is penal and its pro-
Vvisions for damages and for fine and imprisonment are
Punishments for the same act of wrongdoing, designed as

VOL. CCXVIII—5
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such and intended to be inseparable, and that the statute
therefore subjects an offender to a double jeopardy. And
this though the two punishments “may be inflicted in
different proceedings,” it being contended that “‘it is im-
material that one of the proceedings is civil in form.”
This being the consequence of the statute, it is insisted
that it ““does not satisfy the requirements of due process
of law,” and deprives plaintiffs in error ‘“of a privilege
and immunity guaranteed under the Federal Constitu-
tion.”

The argument may be answered by denying its assump-
tions. The purpose of the act does not depend upon the
inseparableness of its punishment. Its purpose, of course,
was to protect the timber lands of the State, and some
sanctions of the purpose there necessarily had to be.
Double or treble damages and criminal punishment were
selected, but they have no such dependence on each other,
nor such relation to the purpose of the act as to demon-
strate that both forms were necessary to it, or that one
would not have been selected if the other could not have
been. But, it is contended, this conclusion is not open
to this court to make, for the “sufficient and compelling
reason’’ that the Supreme Court of the State has decided
to the contrary. To sustain this conclusion plaintiffs in
error quote certain contentions of the Attorney-General of
the State, made in the Supreme Court, and the reply of
the court to the contentions. They do not support the
conclusion deduced from them. It was urged by the
Attorney-General that only wilful trespassers were subject
to fine and imprisonment, but if such punishment could
be held applicable to ‘““casual and involuntary” tres-
passers, and the act be decided unconstitutional as to
that class, nevertheless it could be adjudged constitu-
tional as to wilful trespassers. The court replied that the
provision for fines and imprisonment was applicable to
both classes of trespassers. As to the punishments, the
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court intimated that they were independent. Replying
to the contention that to sustain this action would sub-
ject plaintiffs in error to the jeopardy of a second punish-
ment, the court said that plaintiffs in error were ‘“prob-
ably a little premature in raising the point.” And further
said, “it might come with some force if presented in a
criminal prosecution after recovery in a civil action.” In
this we concur. In other words, plaintiffs in error cannot
base a defense upon an anticipation of what may never
occur. To permit this would discharge them from all
liability, for the defense, if good at all, would be good
against whatever action might be brought. Necessarily
there must be a first jeopardy before there can be a second,
and only when a second is sought is the constitutional
immunity from double punishment threatened to be taken
away. An occasion for the defense of double jeopardy
may occur if the State of Minnesota should proceed crim-
inally against plaintiffs in error. We do not mean to say,
however, that it will be justified. We do not mean to say
that the state law subjects an offender against is provi-
sions to a double jeopardy. Nor do we mean to imply
that even if it have such effect the Fourteenth Amend-
ment of the Constitution of the United States may be
mnvoked against it. Of that question we reserve opinion.

The next contention of plaintiffs in error is that “both
the provisions of section 7 make a casual and involuntary
trespasser liable to the State in double damages, and that
declaring his act a felony violates the Fourteenth Amend-
ent,” because those provisions ““eliminate altogether the
question of intent,” and that the “elimination of intent
as an element of an offense is contrary to the requirements
O_f due process of law.” To support the contention plain-
tiffs in error attack the power of a legislature to make an
nocent act a crime, and say that the “principle that
th_e lggislature cannot, by its mere fiat, make an act other-
Wise Innocent a crime, and punishable as such, is one to
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which this court will give effect, even though it be not
expressly enunciated by the Constitution.” The prin-
ciple as thus expressed is very general, and takes no ac-
count of whether a law have prospective or retrospective
operation. It would seem, therefore, to destroy the well-
recognized distinction between mala in se and mala pro-
hbita. 'The principle contended for is probably not in-
tended to be taken so broadly, and its generality is further
limited by concession that it may have exceptions ‘“where
so-called criminal negligence supplies a place of criminal
intent, or where, in a few instances, the public welfare
has made it necessary to declare a crime, irrespective of
the actor’s intent.” A concession of exceptions would
seem to destroy the principle. If the principle gets its
life or its protection from the Fourteenth Amendment it
cannot be destroyed by the legislature upon any concep-
tion of the public welfare. The Constitution declares the
principle upon which the public welfare is to be promoted,
and opposing ones cannot be substituted. Connolly v.
Union Sewer Pipe Co., 184 U. S. 540, 558.

It will be seen that the foundation of the arguments of
plaintiffs in error is that their trespass was an innocent
act. There is some ambiguity as to what is meant by
“innocence.” They quote Mr. Justice Chase in Calder
v. Bull, 3 Dall. 386. It was there said that ‘‘a law that
punished a citizen for an innocent action, or, in other
words, for an act, which when done, was in violation of
no existing law,” could not “be considered a rightful ex-
ercise of legislative power.”” But it was said: ““ The legis-
lature may enjoin, permit, forbid and punish; they may
declare new crimes and establish rules of conduct for all
its citizens in future cases.” In other words, innocence
cannot be asserted of an action which violates existing
law, and ignorance of the law will not excuse. The lqw
in controversy has no ex post facto element or effect in 1t-
It was existing law when the trespass of plaintiffs in error
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was committed, and a trespass is a legal wrong, not an
innocent act. There is no element of deception or sur-
prise in the law. When the permit was issued plaintiffs
in error knew the limitations of it, and they took it at the
risk and consequences of transgression. The State sought
to guard against its wilful or accidental abuse. Permits
had been abused and the lands of the State despoiled of
their timber. The offenders were difficult to detect, or,
if detected, the character of their acts, whether wilful,
accidental or involuntary, equally difficult to establish,
and the State, the Supreme Court said, had been ‘de-
frauded and robbed of large sums of money.” Double
and treble damages and a criminal prosecution were pro-
vided to meet the situation. It would be strange, indeed,
if it were not within the competency of the legislature.
To hold otherwise would take from the legislature the
power to adjust legislation to evils as they arise and to the
ways by which they may be effected. We held in St
John v. New York, 201 U. S. 633, that a State did not of-
fend the equality clause of the Fourteenth Amendment
by taking as a basis of classification the ways by which a
law may be defeated. That case was applied in District of
Columbia v. Brooke, 214 U. 8. 138, to sustain a statute
which provided a criminal proceeding against resident
owners of property for neglecting to connect their prop-
erty with sewers and civil proceedings against non-resident
owners for a like neglect.

We do not understand the position of plaintiffs in error
to be that a legislature may not prescribe a larger meas-
ure of damages than simple compensation, but that any-
thing in excess of such compensation is punishment and
cannot be constitutionally preseribed where there is no
“conscious intent” to do wrong. And yet plaintiffs in
error except from the principle ‘certain instances within
the police power,” overlooking that the principle, if it
exist at all, must be universal. It is true that the police
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power of a State is the least limitable of its powers, but
even it may not transcend the prohibition of the Constitu-
tion of the United States. If, as contended, intent is an
essential element of crime, or, more restrictively, if intent
; is essential to the legality of penalties, it must be so, no
‘ matter under what power of the State they are prescribed.
Plaintiffs in error, while considering there may be excep-
tions to the principle contended for in the exercise of the
police power, urge that the legislation in controversy is
not of that character. The Supreme Court of the State,
‘ however, expressed a different view. It decided that the
legislation was in effect an exercise of the police power,
and cited a number of cases to sustain the proposition
that public policy may require that in the prohibition or
punishment of particular acts it may be provided that he
who shall do them shall do them at his peril and will not
be heard to plead in defense good faith or ignorance.
Those cases are set forth in the opinion of the court, and
some of them reviewed.

We will not repeat them. It was recognized that such
legislation may, in particular instances, be harsh, but we
can only say again what we have so often said, that this
court cannot set aside legislation because it is harsh.

We have considered only the basie principle of the con-
. tention of plaintiffs in error, and have not attempted to
| follow the details of their argument by which they sup-

port it, or the cases which they cite to illustrate it.
The cases are subject to the exceptions we have given.
Judgment affirmed.

Mg. JusticE HARLAN concurs in the result.
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CHILES ». CHESAPEAKE AND OHIO RAILWAY
COMPANY.

ERROR TO THE COURT OF APPEALS OF THE STATE OF
KENTUCKY.

No. 158. Argued April 18, 1910.—Decided May 31, 1910.

As held by the Court of Appeals of Kentucky, a railroad company has
the right, in that State, to establish rules and regulations which
require white and colored passengers, even though they be inter-
state, to occupy separate apartments upon the train provided there
is no discrimination in the accommodations.

In this case held that an interstate colored passenger was not com-
pelled to occupy a separate apartment on a train in Kentucky from
that occupied by white passengers under a state statute but under
rules and regulations of the railroad company.

Whether interstate passengers of different races must have differ-
ent apartments or share the same apartment is a question of
interstate commerce to be determined by Congress alone, Louisville
& Nashville R. R. Co. v. Mississippi, 133 U. 8. 587, and the inaction of
Congress in that regard is equivalent to the declaration that carriers
can by reasonable regulations separate colored and white passengers.

Regulations which are induced by the general sentiment of the com-
munity for whom they are made and upon whom they operate cannot
be said to be unreasonable.

125 Kentucky, 299, affirmed.

Tur facts, which involve constitutional rights of col-
ored passengers on interstate trains in Kentucky, are
stated in the opinion.

Mr. J. Alexander Chales, plaintiff in error pro se, with
whom Mr. B. E. Smith, Mr. W. L. Ricks and Mr. Albert
S. White were on the brief.

Mr. John T. Shelby, with whom Mr. Henry T. Wick-
ham and Mr. Henry Taylor, Jr., were on the brief, for
defendant in error.




72 OCTOBER TERM, 1909.
Opinion of the Court. 218 U. 8.

Mg. JusTicE McKeNNA delivered the opinion of the
court.

Plaintiff in error is a colored man. He bought a first-
class ticket from defendant in error, a corporation en-
gaged in operating a line of railroad from the city of
Louisville, State of Kentucky, and the city of Cincinnati,
State of Ohio, to the city of Washington, District of
Columbia. The ticket entitled him to ride from Washing-
ton to Lexington, Kentucky.

The train which he took at Washington did not run
through to Lexington, and he changed to another train at
Ashland, Kentucky, going into a car, which it is alleged,
under the rules and regulations of defendant in error, was
set apart exclusively for white persons. From this car he
was required to remove to a car set apart exclusively for
the transportation of colored persons.

He removed under protest and only after a police officer
had been summoned by defendant in error. Subsequently
he brought this action in the Circuit Court of Fayette
County, Kentucky. The case was tried to a jury, which
rendered a verdict against him. A motion for a new trial
was overruled. He appealed to the Court of Appeals of the
State and the action and judgment of the trial court were
affirmed. -

The assignments of error in this court depend upon the
contention that plaintiff in error was an interstate passen-
ger and was entitled to a first-class passage from Wash-
ington to Lexington, and that, therefore, the act of defend-
ant in error in causing him to be removed from the car at
Ashland was a violation of his rights and subjected the
railroad company to damages.

The Court of Appeals of the State made the case turn
on a narrow ground, to wit, the right which, it was de-
cided, a railroad company had ‘“to establish such rules
and regulations as will require white and colored passen-
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gers, although they may be interstate, to occupy separate
compartments upon the train.” The court, however, said
that there could be no discrimination in the accommoda-
tions.

The court found the facts of the removal of plaintiff
and the character of the car to which he was required to
remove as follows:

“This Lexington train is made up of four coaches, the
first, and the one nearest the engine, being a combined
baggage, mail and express car; the second is a passenger
coach divided by board partitions into three compart-
ments; one of these compartments, located at the end of
the car, is set apart for colored passengers, the middle
compartment is for the use of colored passengers who
smoke, and the end compartment is for the accommoda-
tion of white persons who smoke; the third car is a passen-
ger coach intended for the use of white ladies and gentle-
men; the fourth car is a sleeping car that runs through
from Washington tc Lexington. Appellant, when he
attempted to get on the Lexington train was told by the
brakeman to go in the colored apartment. This he de-
clined to do, and walked in and took a seat in the third
coach, set apart for the exclusive use of white passengers.
In a few moments the conductor came in and asked the
appellant, in obedience to a rule of the company, to go
forward in the apartment set apart for colored passengers,
but he refused to do so, stating that he had bought a
through first-class ticket from Washington to Lexington,
and was an interstate passenger who knew his rights, and
that the separate coach law of Kentucky did not apply
to him, and declared his intention of retaining the seat
he occupied. Thereupon the conductor summoned a
policeman, who also requested appellant to go in the other
car, and, upon his refusal, he was informed that he would
be compelled to leave the car in which he was seated.
Appellant, yet insisting upon his right to remain in the
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car in which he was, followed the policeman into the
colored passenger coach.”

The court further said:

“There 1s really no material issue of fact involved in
the case. No force or violence, or rude or oppressive con-
duct, was employed by the agents of appellee in removing
appellant from the car in which he was seated to the car
set apart for colored persons. And except that the car
into which he was removed is divided by partitions into
three compartments, it was substantially equal in quality,
convenience and accommodation to the car into which
he first seated himself, and the compartment into which
appellant was directed to go was cleanly and ample for
his accommodation, and equipped with the same con-
veniences as the other passenger coaches on the train
from which he was ejected.”

In this the court came to the same conclusion as the
jury. Plaintiff in error insists that this conclusion put
out of view his rights as an interstate commerce passenger.
Both courts ignored such rights, he contends, the trial
court in refusing instructions that were requested and
in its ruling on the trial, and the Court of Appeals in affirm-
ing the judgment which was based upon the verdict.

We need not set out the instructions nor the rulings.
The complaint of the action of the court rests upon the
contention that, as against an interstate passenger, the
regulation of the company in providing different cars for
the white and colored races is void. There is a statute of
Kentucky which requires railroad companies to furnish sep-
arate coaches for white and colored passengers, but the
Court of Appeals of the State put the statute out of con-
sideration, declaring that it had no application to inter-
state trains, and defendant in error does not rest its de-
fense upon that statute, but upon its rules and regulation‘s.
Plaintiff in error makes some effort to keep the statute n
the case, and says that the trial court, by its ruling upon
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testimony and by its instructions, confined ‘‘the jury
only to the lesser motive”” of defendant’s “‘wrongful act.”
In other words, as we understand plaintiff in error, con-
fined the jury to the consideration of the regulations of
the railroad company and withdrew from its consideration
the effect of the statute under which, it is said, the con-
ductor declared he acted. But by this we understand
plaintiff in error to illustrate that his rights as an inter-
state passenger were denied. We are, therefore, brought
back to the question what his rights as such passenger
were.

The elements of that question have been considered
and passed on in a number of cases. And we must keep
in mind that we are not dealing with the law of a State
attempting a regulation of interstate commerce beyond
its power to make. We are dealing with the act of a private
person, to wit, the railroad company, and the distinction
between state and interstate commerce we think is un-
important. ;

In Hall v. DeCuir, 95 U. S. 485, the court passed on an
act of the State of Louisiana, which required those en-
gaged in the transportation of passengers among the States
to give all passengers traveling within that State, upon
vessels employed in such business, equal rights and privi-
leges in all parts of the vessel, without distinction on ac-
count of race or color, and subjected to an action for
damages the owner of such vessel who excluded colored
bassengers on account of their color from the cabin set
apart for whites during the passage. It was held that the
act was a regulation of interstate commerce and was void.
The court said, by Chief Justice Waite, after stating that
the power of regulating interstate commerce was ex-
clusively in Congress, “This power of regulation may be
exercised without legislation as well as with it.” And
that, “by refraining from action, Congress, in effect,
adopts as its own regulations those which the common
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law or the civil law, where that prevails, for the govern-
ment of such business.”” The court further said, quoting
from Welton v. The State of Missouri, 91 U. S. 282, ¢ ‘that
inaction [by Congress| is equivalent to a declaration that
interstate commerce shall remain free and untrammeled.” ”’
And added, ‘“ Applying that principle to the circumstances
of this case, Congressional inaction left Beason [the ship
owner] at liberty to adopt such reasonable rules and regu-
lations for the disposition of passengers upon his boat
while pursuing her voyage within Louisiana or without
as seem to him most for the interest of all concerned.”
This language is pertinent to the case at bar, and demon-
strates that the contention of the plaintiff in error is
untenable. In other words, demonstrates that the inter-
state commerce clause of the Constitution does not
constrain the action of carriers, but on the contrary
leaves them to adopt rules and regulations for the govern-
ment of their business, free from any interference except
by Congress. Such rules and regulations, of course, must
be reasonable, but whether they be such cannot depend
upon a passenger being state or interstate. This also is
manifest from the cited case. There, as we have seen, an
interstate colored passenger was excluded from the privi-
leges of the cabin set apart for white persons by a regula-
tion of the carrier and where the colored passenger’s right
to be was attempted to be provided by a state statute.
The statute. was declared invalid, because it attempted to
force a carrier to do the very thing which plaintiff in
error complains was not done in the case at bar, to wit,
permit him to ride in the place set apart for white passen-
gers. In other words, the statute was struck down, be-
cause it interfered with the regulations of the carrier as to
interstate passengers. This court commented on the case
subsequently in Louisville &c. Railway Company v. Mis-
stssippt, 133 U. 8. 587, 590, and said: ‘ Obviously, Whetber
interstate passengers of one race should, in any portion
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of their journey, be compelled to share their cabin ac-
commodations with passengers of another race was a ques-
tion of interstate commerce, and to be determined by
Congress alone.” We have seen that it was decided in
Hall v. DeCuir that the inaction of Congress was equiva-
lent to the declaration that a carrier could by regulations
separate colored and white interstate passengers.

In Plessy v. Ferguson, 163 U. S. 540, a statute of
Louisiana which required railroad companies to provide
separate accommodations for the white and colored races
was considered. The statute was attacked on the ground
that it violated the Thirteenth and Fourteenth Amend-
ments of the Constitution of the United States. The
opinion of the court, which was by Mr. Justice Brown,
reviewed prior cases, and not only sustained the law but
justified as reasonable the distinction between the races
on account of which the statute was passed and enforced.
It is true the power of a legislature to recognize a racial
distinction was the subject considered, but if the test of
reasonableness in legislation be, as it was declared to be,
“the established usages, customs and traditions of the
people” and the “promotion of their comfort and the
preservation of the public peace and good order,” this
must also be the test of the reasonableness of the regula-
tions of a carrier, made for like purpose and to secure like
results. Regulations which are induced by the general
sentiment of the community for whom they are made and
upon whom they operate, cannot be said to be unreason-
able. See also Chesapeake & Ohio Ry. Company v. Ken-
tucky, 179 U. S. 388.

The extent of the difference based upon the distinetion
between the white and colored races which may be ob-
served in legislation or in the regulations of carriers has
been discussed so much that we are relieved from further
enlargement upon it. We may refer to Mr. Justice CIif-
ford’s concurring opinion in Hall v. DeCuir for a review
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of the cases. They are also cited in Plessy v. Ferguson at
page 550. We think the judgment should be affirmed.
It s so ordered.

MR. JusTicE HARLAN dissents from the opinion and
judgment.

STANDARD OIL COMPANY ». BROWN.

ERROR TO THE COURT OF APPEALS OF THE DISTRICT OF
COLUMBIA.

No. 168. Argued April 22, 25, 1910.—Decided May 31, 1910.

While the pleadings and proofs should correspond, a rigid exactitude
is not required, and no variance should be regarded as material
where the allegation and proof substantially correspond.

Even if there is a variance between declaration and proof, if, as in
this case, defendant is not misled, makes no objection to plaintiff’s
proof but replies to it by testimony of like kind, is familiar with the
facts, does not indicate the variance and does not move for con-
tinuance, the variance cannot be regarded as fatal.

The extent of the knowledge of a defendant employer as to the use
made of appliances by an employé by whose act another employé
is injured and the conclusions to be drawn therefrom are questions
for the jury and cannot be reviewed here.

The substitution of “would” for “could” in an instruction to the jury
in this case keld not to have affected the minds of the jurors.

In this case there was no reversible error because the court did not
impress upon the jurors the fact that interest may affect credibilit:y
of witnesses; and, guere whether a party testifying exercises & privi-
lege which may be emphasized as affecting his credibility.

31 App. D. C. 371, affirmed.

THE facts are stated in the opinion.

Mr. A. Leftwich Sinclair and Mr. Joseph J. Darlington,
for plaintiff in error:
To entitle a plaintiff to go to the jury, the evidence
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offered in support of his pleadings must conform closely
to the allegations thereof. 13 Ency. Pl. & Pr. 910, and
cases cited; Hetzel v. Railroad Co., 7 App. D. C. 524;
Arrick v. Fry, 8 App. D. C. 125.

Where a plaintiff has charged particular negligence,
proof of other and different acts or omissions as a ground
of liability will constitute a fatal variance. Shanke v.
U. 8. Heater Co., 125 Michigan, 346; Brown v. Miller, 62
S. W. Rep. 547; Railroad Co. v. Shockman, 52 Pac. Rep.
446; Waldhier v. Railroad Co., 71 Missouri, 514; Penning-
ton v. Detroit &c. R. Co., 90 Michigan, 505; Marquette
R. R. Co. v. Marcott, 41 Michigan, 433; Batterson v. Rail-
road Co., 49 Michigan, 184; Alford v. Dannenberg, 177
Ilinois, 331; Railroad Co. v. Foss, 88 Illinois, 551; Rail-
road Co. v. Mock, 72 Tllinois, 141; Railroad Co. v. Collins,
HB I App. 270; Long v. Doxey, 50 Indiana, 385; Curren
V. Railroad Co., 86 Missouri, 62; Ischer v. Bridge Co., 95
Missouri, 261; Sayward v. Carlson, 1 Washington, 29;
Brown v. L. & L. Co., 65 Mo. App. 162; Thomas v. Rail-
road Co., 35 S. W. Rep. 910; Pryor v. Railroad Co., 90
Alabama, 32; Railroad Co. v. Guyton, 36 So. Rep. 84; The
Elton, 142 Fed. Rep. 367; Labatt, M. & S., § 859, note 1 (a).

There is a fatal variance where the evidence, instead
of proving the tort alleged, proves or tends to prove an-
other tort. 14 Ency. Pl. & Pr. 336; 22 Ency. PL. & Pr. 568.

Where there is no evidence sustaining counts in a
d_eclaration as to the defendant’s negligence, he is en-
titled to an instruction that no recovery can be had
under the counts. Mining Co. v. Fulton, 205 U. S. 60.

.Persons standing in such a relation to one another, as
did the plaintiff and Coleman, are fellow-servants. Razl-
way Co. v. Dizon, 194 U. 8. 338; Railroad Co. v. Conroy,
175 U. 8. 323: Raiiroad Co. v. Poirier, 167 U. 8. 49; Oakes
V. Mase, 165 U. 8. 363; Railroad Co. v. Keegan, 160 U. S.
259; Railroad Co. v. Hambly, 154 U. S. 349; Railroad Co.
V. Baugh, 149 U. 8. 368; Tuttle v. Milwaukee Ry. Co., 122
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U. 8. 189; Randall v. Railroad Co., 109 U. S. 478; Elevator
Co. v. Neal, 65 Maryland, 438; Wonder v. Railroad Co.,
32 Maryland, 411; Adams v. Iron Cliffs Co., 78 Michigan,
271; Hogan v. Railroad Co., 49 California, 128.

One who enters into the employment of another takes
upon himself the ordinary risks of the negligent acts of
his fellow-servants in the course of the employment.
Railway Co. v. Dizon, supra; Railroad Co. v. Conroy,
supra; Railroad Co. v. Poirier, supra; Railroad Co. v.
Keegan, supra; Railroad Co. v. Baugh, supra; Tuitle v.
Milwaukee Ry. Co., supra; Randall v. Railroad Co., supra;
Carter v. McDermott, 29 App. D. C. 145; Looney v. Rail-
road Co., 24 App. D. C. 510; Wonder v. Railroad Co., supra;
Md. Clay Co. v. Goodnow, 95 Maryland, 330; Moret v.
Car Works, 99 Maryland, 461;.Railway Co. v. Conrad, 62
Texas, 627; Hogan v. Smith, 125 N. Y. 774.

A man of mature age, offering himself to pursue a
particular employment, who represents himself to have
had the necessary experience, cannot after an injury be
heard to say that he should have been instructed by his
employer in the performance of his duties. Hayzell v.
Railroad Co., 19 App. D. C. 359, 369; Railway Co. V.
Clark, 108 Illinois, 113; Regan v. Palow, 62 N. J. L. 30;
Sumey v. Holt, 15 Fed. Rep. 880; Railroad Co. v. Boland,
96 Alabama, 626; Railroad Co. v. Barry, 56 U. S. App.
37; Martin v. Railroad Co., 166 U. S. 403; Randall v.
Railroad Co., supra.

The duty to instruct and warn as to dangers arisir{g
from the execution of the general details of the work is
generally held to pertain to the duties of the servants as
between themselves, so that a failure or negligence 1
regard thereto is that of a fellow-servant, exempting the
master from liability. 26 “Cye.” 1338, 1339; Muller V.
Railroad Co. (N. J.), 31 Am. & Eng. R. R. Cases, N. 5,
639; Jenkins v. Railroad Co., 39 S. C. 507; Moret v. Car
Works, 99 Maryland, 471; Kemmerer v. Railroad Co., 81
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Hun, 444; Hussey v. Coger, 112 N. Y. 614; Cullen v.
Norton, 126 N. Y. 1; Potter v. Railroad Co., 136 N. Y. 77;
Melchert v. Brewing Co., 140 Pa. St. 448; Zurn v. Tetlow,
134 Pa. St. 213; Allison Mfg. Co. v. McCormick, 118
Pa. St. 519; Keats v. Nat. Heeling Mach. Co., 65 Fed.
Rep. 940; Railroad Co. v. Smithson, 45 Michigan, 212;
Kohn v. McNulta, 147 U. S. 238.

Mr. Creed M. Fulton and Mr. W. Gwynn Gardiner, with
whom Mr. A. E. L. Leckie and Mr. Joseph W. Cox were
on the brief, for defendant in error.

Mz. Justice McKenNA delivered the opinion of the
court.

This action was brought in the Supreme Court of the
District of Columbia for damages for injuries alleged to
have been received by defendant in error while in the em-
ployment of plaintiff in error and through its negligence.

The case was tried to a jury, which rendered a verdict
in favor of the defendant in error in the sum of $6,500,
upon which judgment was duly entered. It was affirmed
by the Court of Appeals.

The assignments of error are based on certain instruc-
tions asked by the company which the trial court refused
to give, the chief of which requested the court to direet
the jury to find a verdict for the company upon the fol-
lowing grounds: (1) There was a fatal variance between
_the pleadings and the proof. (2) The injury to defendant
In error was not caused by the negligence of the company,
but by the negligence of a fellow-servant or his own con-
tributory negligence.

The first ground is the principal one discussed by coun-

sel, and turns upon a consideration of the declaration and
the proof,
An outline of the facts contained in the opinion of the
Court, of Appeals is as follows:
VOL. CCXVIII—0
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“The plaintiff entered the employ of the defendant in
January, 1904, as an oil tank wagon driver. His duties
required him to take a team and wagon from defendant’s
barn in the morning, and, after using it during the day in
the delivery of oil, return it to the barn in the evening.
The plaintiff was required to groom his team in addition
to his duties of delivering oil. The barn in which the
horses were kept was thirty feet wide and fifty feet long.
It contained two rows of stalls, one on either side, with a
space of twelve feet between, extending the full length of
the barn. In the ceiling, above the space between the
stalls and about the middle of the barn, there was an open-
ing four feet square, surrounded on the floor of the loft
above by a wooden enclosure or box about four feet high.
In the loft was stored baled straw, which was used for
bedding the horses.

“It further appears that for about nine years one Cole-
man had been employed by the defendant, and among his
duties was that of bedding the horses; that, during the
period of his employment, Coleman had been accustomed
to throw bales of straw through the opening in the ceil-
ing from the loft to the floor below. In doing so it was
necessary to lift the bale up to the top of the box or en-
closure in the loft and push it over, so that it would fall
through the opening. Plaintiff received the injuries com-
plained of February 2, 1904, by being struck by a bale of
straw dropped by Coleman from the loft through said
opening,.

* % % * % * % *

“There was evidence adduced at the trial to show that
plaintiff had never been advised by the defendant, or any
of defendant’s employés, either of the existence of the
opening in the ceiling or the purpose for which it was
used. Plaintiff testified to this effect, and further, that
during the period of his employment—Iess than two
weeks—he was required to leave the barn with his wagon
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to deliver oil at 6 o’clock in the morning, and that he did
not complete the delivery of the oil and return to the
barn until 6 or 7 o’clock in the evening. At the time of
year that he was employed—in January—he left the barn
before daylight in the morning and returned after dark
in the evening. It also appears that the barn was poorly
lighted, there being but a small oil lamp at each end of the
passageway between the stalls.

“The witness Coleman testified that he not only noti-
fied plaintiff of the use made of the opening in the ceiling,
but warned him before throwing down the bale of straw
that injured him.”

Defendant in error denied ‘“that Coleman either called
his attention to the hole, or explained its use, or gave him
any warning on the evening of the accident. Coleman is
not corroborated by any of the employés, as to his cus-
tom of calling out to persons below before throwing straw
through the opening.”

The declaration contained four counts, in the first three
of which, with some verbal variations, it is alleged that
1t was the company’s duty to have the “hole or opening”
in the ceiling of the stable so guarded that the bales of hay
in the loft above would not fall or pass through and fall
upon defendant in error or upon those engaged in the
performance of their duties in the stable. This duty, it
is alleged, was neglected, and a bale of hay was allowed to
fall through the hole on the defendant in error.

Those counts may be dismissed from consideration, as
defendant in error does not contend that the proof cor-
responds to them.

The fourth count, it is insisted, has such correspondence,
and expresses the grounds upon which the case was tried.
The following are the pertinent allegations of that count:

“It became and was also the duty of the said defend-
ant not to permit the said hay and feed to be thus passed
through the said hole or opening without proper warn-
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ing or timely notice to those employed in the stable be-
low . . . and to give its employés engaged in han-
dling or placing the hay and feed as aforesaid, as well as to
those who were employed in the stable below, such proper
and necessary instructions with respect to the dangers of
passing the hay and feed through the said hole or open-
ing, and the performance of their respective duties as to
prevent injury and danger to the lives and limbs of the
employés engaged in the stable below, yet the defend-
ant . . . didnot . . . do any of the duties that
it was called upon to discharge in the premises, but, wholly
disregarding its said duties in the premises, did carelessly
and negligently allow a bale of . . . hay to fall or
pass, or be thrown through the said hole or opening, with-
out any notice or warning or signal or instruction of any
kind to plaintiff,” ete.

The rule is familiar and elementary that the pleadings
and proof must correspond, but a rigid exactitude is not
required. In Nash v. Towne, 5 Wall. 689, 698, it is said
that modern decisions in regard to the correspondence
between the pleadings and the proof are more liberal and
reasonable than former ones, and states the rule to be by
statute in the Federal courts “to give judgment accord-
ing to law and the right of the cause.” It was observed
that ““it is the established general rule in the state tri-
bunals that no variance between the allegations of 2
pleading and the proofs offered to sustain it shall be
deemed material, unless it be of a character to mislead
the opposite party in maintaining his action on merits.”
The final comment of the court is that irrespective of
those statutes, however, no variance ought ever to be re-
garded as material where the allegation and proof sub
stantially correspond. See also Liverpool and London and
the Globe Ins. Co. v. Gunther, 116 U. S. 113; B. & P. R. R.
Co. v. Cumberland, 176 U. S. 232, 238.

In the case at bar the company could not have been
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misled. It made no objection to the testimony of the
plaintiff (defendant in error here). It replied to it by
testimony of like kind. It did not indicate in what way
the proof varied from the pleadings nor move for a con-
tinuance. Moreover, we think the pleadings, though in-
artificially drawn, were sufficient to notify the company
that one of the grounds of action was its omission of duty
to inform those whose employment made it necessary to
be in the stable of the danger to them of the use to which
the hole was put. And that such use was dangerous is
demonstrated. Indeed, it should not have needed the ex-
perience of the present case to make the danger clear to
the company. The company was familiar with the stable,
its construction and what that construction required.
One just employed might not know either, and his time of
service might keep both from his knowledge. And such
is the contention in this case, which the verdict of the
jury sustained. A dimly lighted stable before daylight
and a dimly lighted stable after daylight, with a hole in
its ceiling through which bales of hay could be tossed or
dropped, seems to us as not to fulfill the duty of a master
to those servants who have not been informed of the prac-
tice and the performance of whose duties subjected them
to the danger which might result. Let it be granted that
Coleman was a fellow-servant of defendant in error and
was negligent, it was nevertheless for the jury to say
whether the fault of the company contributed to the in-
jury. Kreigh v. Westinghouse, Church & Kerr Co., 214
U. 8. 249. If the plaintiff had had knowledge of the
§ituation and its dangers he might have needed no warn-
Ing from Coleman, and might have been protected by the
care which such knowledge would have induced.

The negligence of a fellow-servant was sought to excuse
the master for his neglect in Grace & Hyde v. Kennedy,
99 Fed. Rep. 679, S. C., 40 C. C. A. 69. In reply to it the
court said, by Circuit Judge Shipman:
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“The defect in the argument is a continuance of the
omission to recognize the ordinary necessity for the pro-
tection of the employés, and that the absolute duty of the
master to provide a safe place is not avoided by the neg-
lect of his representative or servants to do the things
which will obviously prevent the known original danger.”

In the discussion so far we have assumed that the com-
pany had knowledge of the use to which Coleman had put
the hole. Counsel, however, attacks the assumption, and
meets it by saying that the company could not anticipate
that Coleman would throw down an unopened bale of
straw without giving warning to his co-employés, espe-
cially, as it is further urged, he had been throwing down
straw through the opening without negligence for about
six years. But what the facts were in such regard and
what conclusions were to be drawn from them were for
the jury and cannot be reviewed here.

Error is assigned upon the refusal of the court to give
instructions, which presented the following propositions:
(1) That the company was not an insurer of the safety of
defendant while in its employment, “nor of the absolute
or even reasonable safety of its stable.” (2) That the
presumption of law-is that plaintiff contracted with ref-
erence to the risks, hazards and dangers ordinarily in-
cident to the business of his employment as the company
conducted it at the time he entered its services. And
that (this was an independent instruction) the salary or
compensation received by the defendant in error was the
consideration for such risks. (3) There was no evidence
that Coleman was incompetent and that his competency
must be presumed.

It is not necessary to give a detailed attention to these
instructions. The court in its charge to the jury expressed
the legal principles of the case which were applicable to
the testimony.

The company also asked another instruction, the sub-
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stance of which was as follows: That defendant in error
assumed the ordinary risks not only actually known to
him, but so far as they could (italics ours) have been known
to him by the exercise of ordinary care on his part, and
that if he knew, or by the exercise of care and prudence
could have known, of the existence of the hole then he
could not recover. The court gave the instruction, but
substituted the word “would” for “could.”

The court was further requested to instruct the jury
that they must look to the interest of the witnesses, and
that where a witness is interested ‘the temptation is
strong to color, pervert or withhold the facts.” An ap-
plication was made of this to defendant in error and it
was requested that the jury be told that the law permitted
him to testify in his own behalf, and that he having
availed himself of the privilege, it was for them to deter-
mine how far his testimony was credible, and that his
personal interest should be considered in weighing his
evidence and in determining how far it was worthy of
credit. The instruction was refused.

But little comment is needed on the contention that
there is reversible error in the action of the court. It
would be going very far to reverse the judgment on the
Supposition that the jury would have seen a different
fneaning in the word “could” than they saw in the word
‘would” and in consequence would have imputed a
greater knowledge to defendant in error of the risks of his
eémployment. And it would be going equally far to re-
verse the verdict because the jury did not have especially
Impressed on it, in the language counsel chose to employ,
that interest may affect the credibility of witnesses. We
are not prepared to say that a party to an action by testi-
fying exercises a privilege which may be emphasized as
affecting his credibility.

Judgment affirmed.
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INTERSTATE COMMERCE COMMISSION ». CHI-
CAGO, ROCK ISLAND & PACIFIC RAILWAY
COMPANY.

BURNHAM, HANNA, MUNGER DRY GOODS
COMPANY v». SAME.

APPEALS FROM THE CIRCUIT COURT OF THE UNITED STATES
FOR THE NORTHERN DISTRICT OF ILLINOIS.

Nos. 663, 664. Argued April 5, 6, 1910.—Decided May 31, 1910.

The Interstate Commerce Commision having made an order reducing
rates between Mississippi River points and Missouri River cities,
the railroad companies brought suit to enjoin the enforcement of
the order, claiming that it was made not for the mere purpose of
fixing just rates but for the purpose of artificially apportioning the
country into zones tributary to trade centers, which was beyond the
power of the Commission. The claim was made that the rates as
reduced were confiscatory within the meaning of the Fifth Amend-
ment. The Circuit Court so held and enjoined the rate. On appeal
to this court Aeld : that:

The Interstate Commerce Commission did not base its order on an
effort to apportion the country into zones tributary to trade centers
and to build up new trade centers.

The outlook of the Interstate Commerce Commission and its powers
are greater than the interests of the railroads, and are as compre-
hensive as the interests of the entire country. ;

The Interstate Commerce Commission was instituted to prevent dis-
crimination between persons and places. Rates may not only be
investigated and pronounced unreasonable or discriminatory but
other rates may be prescribed.

The power of the Interstate Commerce Commission extends to _th(‘
regulation of rates whether the same be old or new, notwithstanding
that interests attached to the rates may have to be changed in cas
the Commission exercises its power. A

Railroad companies may complain of an order of the Commission I¢-
ducing rates so far as it affects their revenue. They cannot complain
of it simply because it affects shippers or places.
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The primary jurisdiction as to fixing rates under the Interstate Com-
merce Act is with the Commission and the power of the court is
confined to a review of questions of constitutional power exercised
by the Commission.

In this case the only question being as to power and the rates not being
confiscatory and the Commission having acted within its power, the
case is remanded with instructions to dismiss the bill.

171 Fed. Rep. 680, reversed.

TuE facts, which involve the validity of certain orders
of the Interstate Commerce Commission affecting rail-
road freight rates to points known as Missouri River
cities, are stated in the opinion.

Mr. Wade H. Ellvs and Mr. Luther M. Walter, Special
Assistants to the Attorney General, with whom Mr.
Edwin P. Grosvenor, Special Assistant to the Attorney
General, for the Interstate Commerce Commission, ap-
pellants in No. 663.

Mr. John H. Atwood and Mr. John Lee Webster, with
whom Mr. George T. Bell was on the brief, for appellants
in No. 664.

Mr. William D. McHugh and Mr. Colin C. H. Fyffe
for appellees.

Mr. Frederick Manley Ives and Mr. Everett M. Burdett
filed a brief as amici curie on behalf of the Boston Cham-
ber of Commerce and certain other business organizations.

Mr. Justick McKenna delivered the opinion of the
court.

The question in the case is the validity of an order of
the Interstate Commerce Commission reducing the class
rates charged by the appellee railroad companies on
through freight shipped from the Atlantic seaboard to




90 OCTOBER TERM, 1909.
Opinion of the Court. 218 U. 8.

Kansas City, and St. Joseph, Missouri, and Omaha,
Nebraska, cities on the Missouri River and called through-
out the record, and in this opinion, Missouri River cities.

The through class rates were reduced from iy i o & & in
cents per 100 pounds t0 i 115 w o 4. The numbers above
the lines indicate the classes and the numbers below the
lines the rates.

The reduction was made in that part of the through rate
which applied to the haul between the Mississippi and
Missouri Rivers. Explaining its order of reduction, the
Commission said the through rates from Atlantic sea-
board terminals to the Missouri River cities are made by
adding together the rates from points of origin to the
Mississippi River erossings, using proportional rates when
such were available, and the local rates from the Missis-
sippi crossings to the Missouri River cities. The through
rates the Commission prenounced to be unreasonably
high, ‘“because those portions of the through rates which
apply between the Mississippi River crossings and the
Missouri River cities are too high. These are defendants’
‘separately established rates,” which are ‘applied to the
through transportation,” and, therefore, the through rates
should be adjusted by reduction of those factors or parts
thereof which are found to be unreasonable.”

The division of the rates as established by the railroad
was as follows: From New York to the several Mississippi
River crossings on traffic moving through them to points
beyond, in cents per 100 pounds, s 5 % 4 & From the
Mississippi River crossings to the Missouri River cities,
& % 2 » The latter are local class rates under the Western
classification, and are those which the Commission ad-
judged too high, and which it reduced in cents per 100
pounds, to the following: ; & & s 1. The amount of reduc-
tion, it will be observed, is nine cents on first-class freight
and a proportional reduction on the other four classes.

The order of the Commission required the railroad
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companies to cease and desist on or before the twenty-
fifth of August, 1908, from charging, demanding or collect-
ing anything in excess of the rates last above set out, and
the companies were required to put such rates in force
before the twenty-fifth of August, 1908, and maintain
them for a period of not less than two years.

The proceedings before the Commission were begun by
a petition filed by appellants in case No. 664, who were
doing business in Kansas City and St. Joseph, Missouri,
and Omaha, Nebraska. They alleged that they were en-
gaged in either the mercantile or manufacturing business,
and in buying and selling various commodities shipped
from the Atlantic seaboard to them, respectively, under
the definite freight classifications maintained by the rail-
road companies. The rates, according to the classifica-
tions, from New York to St. Paul and Minneapolis and
rates from New York to Chicago, and from the latter city
to Kansas City, St. Joseph and Omaha, the petition alleged,
“are arrived at by adding to the rates from Mississippi
River points, as shown above, the following rates subject
to official classification, to wit: 87¢, 75¢, 58¢, 41c and 35c¢
per hundred pounds for said five classes, respectively;
that the aforesaid through rates, applying from New
York to Kansas City, are observed by defendant carriers
on traffic moving by way of Chicago; that in the division
of said through rates from Atlantic seaboard to said three
Missouri River cities, Kansas City, St. Joseph and Omaha,
each of said defendant railroad companies allows and pays
to said Eastern connections 72.3¢, 62.4c, 48.4¢, 34.3¢ and
29-40 per hundred pounds on the said five classes, respec-
tively; and charges, accepts and retains as their respective
Shfires of said through rates upon the several classes afore-
sald 74.7¢, 57.6¢, 44.6¢, 33.7¢c and 27.6¢ per hundred
pounds.”

A table showing the distance of the various roads from
New York to St. Paul and Minneapolis, and the Missouri
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River cities is given, which shows that the distances are
not materially different, and also shows distances west
of Chicago.

It is alleged that the rates charged and the classifica-
tions enforced by the company for the transportation of
property from the Atlantic seaboard and other producing
territory to the Missouri River cities “are in themselves
unreasonable and relatively unjust, unfair and prejudicial
as compared with rates from the same territory to St.
Paul and Minneapolis,” though the volume or tariff and
the cost of handling it is not greater. Discrimination is
alleged, with a detail of circumstances, against the Mis-
souri River cities and the violation of the Interstate
Commerce Act.

What are conceived to be reasonable rates are set out,
and that the rates charged are alleged to be discriminatory
against the complainants, and are excessive and unreason-
able in and of themselves, because higher and greater
than enough to pay the cost of transportation and main-
tenance and a fair profit on the valuation of the property
employed.

The railroad companies filed separate answers, in which
they admitted the charges and rates set out in the petition
and the division thereof, but denied discrimination ir}
favor of St. Paul and Minneapolis against the Missour
River cities and alleged competitive conditions, existing
as to the first-named cities. They denied that the rates
from the Atlantic seaboard to the last-named cities sug-
gested by the petitioners would be reasonable or just, oF
that the rates charged are unduly high or excessive or
discriminate against the Missouri River cities or the
petitioners.

The Chicago and Northwestern Railway Company ﬁl.ed
an amended answer, in which it alleged that the complaint
related to the through rates from the Atlantic seaboard
to the Missouri River cities, and that they were alleged 0
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be unfair and prejudicial compared to rates to St. Paul
and Minneapolis, and ‘‘unreasonable and excessive in and
of themselves.” And, further, that the rates had been
fixed and established by the railroad companies by virtue
of joint traffic agreements, and had been duly filed, posted
and published by the companies, and that all the com-
panies to such agreements were necessary parties. Fifty
or more companies were named.

The Eastern companies, (those operating east of Chi-
cago), answering, denied that there was any agreement
between them and the original respondents for the ship-
ment and division of through rates between the Atlantic
seaboard and St. Paul and Minneapolis, and alleged that
in conjunction with their several connections they receive
to Chicago the same rate in cents per hundred pounds as
applied upon like tariff originating at. the same points of
origin and terminating at Chicago, and are not concerned
with the rates or proportional rates charged or accepted
by the different carriers from Chicago to St. Paul or
Minneapolis. They also denied that they were parties to
any joint tariff of class rates from the Atlantic seaboard
to the Missouri River cities. They admitted participation
in joint through class rates to Mississippi River points
and denied that they, however, were unreasonable or
unjust in or of themselves or as respectively applied to
shipments destined to St. Paul or Minneapolis or ship-
ments destined to points west of the Mississippi River.

They further alleged as follows:

“That the rates from New York city to East St. Louis,
llinois, are computed at 116 per cent of the rates from
New York to Chicago according to relative distances,
that the rates from New York to East St. Louis are part
of a general structure of rates whereby all rates from New
YO.rk and other Eastern points to points in the States of
Ohio, Indiana, Illinois, Michigan, Pennsylvania, Kentucky
and Wisconsin, and the Province of Ontario are made
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upon the bases of percentages of the rates from the points
of origin to Chicago; that the said rates for the first five
classes governed by the official classification from New
York to East St. Louis of 87¢, 75¢, 58¢, 41c¢ and 35c per
hundred pounds, respectively, are applied as proportional
rates to the various Mississippi River crossings north of
East St. Louis, to and including East Dubuque, Illinois,
and that from other Eastern points than New York city
the rates to East St. Louis apply equally to said Missis-
sippi River crossings, and all of such rates to said Missis-
sippi River crossings apply uniformily upon all shipments
destined to all points west of the Mississippi River and
east of Pacific coast terminals and points taking the same
rates. Respondents allege that all of the rates from
Eastern points to said Mississippi River crossings are just
and reasonable in and of themselves and as applied to
shipments destined to any point west of the Mississippi
River and east of Pacific coast terminals.”

They alleged that the rates to the Mississippi River
crossings are governed by the Official classification, and
those from the latter crossings to the Missouri River
points are governed by the Western classification, and
that innumerable articles are differently classified in such
classifications. That it would be impossible to establish
joint through rates on the basis set out in the petition
without simultaneously applying the official classification
to all traffic from all Eastern points and all points ln
termediate between the rivers and establishing relative
through class rates from all such Eastern points to all suc_h
intermediate points between the rivers, and that this
would require a general revision and reduction of ra_bteS,
which would cause great hardship and irreparable injury
to the respondents and other interstate carriers not
parties to the proceeding.

It is alleged that the reasonableness of the rates from
Eastern points to Chicago and to the Mississippi River 13
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not questioned by petitioners, and that the grievance of
the latter, if they have any, lies in the rates applied by
the original respondents from Chicago and the Mississippi
River crossings to the Missouri River cities on shipments
originating at Eastern points. They hence prayed to be
dismissed. They were subsequently dismissed.

The Sioux City Commerical Club intervened and sup-
ported the petition, and prayed that whatever should be
done for the other Missouri River cities should be done
for Sioux City. The St. Paul Jobbers and Manufacturers
Association and the Minneapolis Commercial Club inter-
vened and in substance coincided with the views and
interest of the defendant carriers.

A great deal of testimony was taken and the order made
which has been recited. The appellee companies then
filed a bill in the Circuit Court of the United States for
the Northern District of Illinois, Eastern Division, for a
tomporary and permanent injunction against the order,
that it be annulled, and the Interstate Commerce Com-
mission be enjoined from enforcing it. A temporary in-
Junction was granted. It was made permanent on final
hearing, the court dividing. 171 Fed. Rep. 680.

The pleadings in the case are very voluminous. They
consist of the bill of the railroad companies, the answers
to it by the Interstate Commerce Commission and the
intervening petitions of certain other railroad companies,
and mercantile and manufacturing concerns.

Even a summary of the pleadings would be very long
and we shall, therefore, say but little more than that the
allegations of the bill and those of the answer of the Com-
mission and its denials are such as tend to the support of
the respective contentions of the companies and the Com-
mission, upon which we shall hereafter comment. We
may, however, say further that emphasis is given to cer-
tain matters. The companies make prominent that two
classifications of freight are in force upon which tariff rates
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are based, the Official classification from the Atlantic sea-
board to the Mississippi River and the Western classifica-
tion, between the river and the Missouri River cities;
that the classifications materially differ and constrain dif-
ferent rates; that those between the rivers are just and
reasonable and apply to all merchandise, whatever be its
point of origin. That business conditions have grown up
and are dependent upon the rates established, which will
be disturbed by their alteration; that their alteration as
required by the order of the Commission will compel a
diserimination between shippers and localities, to do which
is in excess of the powers of the Commission.

It is alleged that the rates are fair compared to the cost
of service, absolutely and relatively, and that the rates
east of the Mississippi River are not changed, the order
affecting alone the proportion of the through rates charged
by the complainant carriers, and will compel new through
rates, which will not affect the proportion thereof re-
ceived by the Eastern carriers.

And it is alleged that the Commission only has power
to establish, after hearing on complaint, through rates and
joint rates and prescribe the just and reasonable propor-
tions of such rates between the carriers only when they
(the carriers) fail to agree upon the proportion or division
thereof, and that there was no evidence that they had
failed to agree upon such rates or the proportion and divi-
sions thereof, and that, therefore, the order exceeds the
power of the Commission and deprives the companies of
their property without due process of law, in violation of
the Fifth Amendment of the Constitution of the United
States.

It is further alleged that there was no evidence that the
rates between the rivers are unjust or unreasonable, ex-
cept by comparison with other rates; that no evidence was
offered of cost of service or of the various elements proper
to be considered in determining whether a rate is just and
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reasonable in and of itself, and that ‘‘the whole and only
reason and the whole and only conclusion” of the Com-
mission upon which the reduction was ordered was be-
cause the Commission decided that merchandise shipped
from the Atlantic seaboard should be transported by the
companies at a lower charge than that exacted for the
transportation of an equal amount of merchandise when
the same was shipped from St. Louis, Chicago or other
points west of the Atlantic seaboard. And this, it alleged,
is in excess of the powers of the Commission, misapplies
the law, and compels the companies to serve a certain
class of shippers at an unreasonable rate, and to take a
" rate lower than is charged other shippers for a like service,
which involves less expense to the companies.

A loss of revenue is alleged, which will result in a dep-
rivation of their property without due process of law,
and that the enforcement of the order, even if it be finally
set aside, will cause great disturbance to the business of
the companies.

The Commission meets those points with denials of the
facts alleged and their consequences, and opposes them as
well by other facts and considerations.

It asserts that the bill has no equity because all the
natters and things set forth therein are cognizable before
1t (the Commission), and it has the power to suspend,
modify or amend its order as upon a proper showing might
be proper; that it has information for such action, for un-
der the law the operation and operating results of each
railroad is required to be filed with it, ““and the subject
18 under constant investigation.” And in such investiga-
tion, it was alleged, many elements must enter, and that
the fixed charges of maintenance and operation and the
cost of operation and handling of different classes of
frfiight, state and interstate, hauled on the same train,
Widely different in character and value, cannot mathe-

Matically be determined so as to apportion to each class
VOL. CCXVIII—T7
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of traffic its proper division of costs, and that no method
of apportionment can be devised exeept that which in-
volves the exercise of judgment, and the results vary ac-
cording to the method used. The Commission, therefore,
says that the statements and allegations of the bill are
mere conclusions and opinions which necessarily involve
consideration of all these complex and difficult problems
and should not be accepted for the purpose of setting aside
its order.

Supplementing this the Commission sets forth that on
the hearing before it oral and documentary evidence was
taken, to which it gave full consideration, and to the re-
ports filed by the companies with it in accordance with
the statute, and that its order was made in accordance with
the statute, and that so far from exceeding its powers it
might have made a greater reduction, but it left the com-
panies on the Atlantic seaboard business destined to Mis-
souri points to charge one hundred per cent more than
the same railroads voluntarily charge on transcontinental
business, and, it is alleged, that it appeared from the
testimony of one witness that the latter business yielded
some profit, and by another witness testified, as an expert,
that a rate fifty per cent higher would be “too large, of
course.”

The Commission alleges the reasonableness of the rat'es
ordered by it, and that they are less than the companies
charge and accept for transcontinental freight originat-
ing at the Atlantic seaboard and destined to Pacific coast
terminals, the expense of service being no greater. A
comparison is made also with Montana points and SQO-
kane points, showing the rates to be less than to the Mis-
souri River cities carried on the same railroads. S0 3.15_0
to Oklahoma common points. So also for traffic origl-
nating at Pittsburg and carried through Chicago to Mis-
souri River points, and at Chicago destined to Texas
common points.
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The reason given by the Commission for not disturbing
the rates of the Eastern roads is that neither the complain-
ant before it nor the companies charged that these rates
were excessive, nor was a reduction of them sought, but,
on the contrary, it was conceded that such rates were
just and reasonable. The Eastern carriers were, therefore,
dismissed from the proceedings.

The other allegations but give further details and illus-
trations of the foregoing.

An order was made allowing the Illinois Central Rail-
way Company, the Atchison, Topeka and Santa Fe Rail-
way Company, the Chicago and Alton Railroad Con-
pany, the Missouri Pacific Railway Company, the Mis-
souri, Kansas and Texas Railway Company, and the St.
Louis and San Francisco Railroad Company to file peti-
tions of intervention. The allegation of these petitions
are substantially the same as those of the bill. The
answer filed by the Interstate Commerce Commission to
the bill was taken as filed to the intervening petition.

Leave to intervene was also given to certain business
houses of Milwaukee, St. Louis, Chicago, Detroit and
Cleveland. Their petition set forth with some detail the
discrimination, as it was alleged, that would be worked
against them in favor of merchants at the Atlantic sea-
board and Missouri River cities by the order of the Com-
mission, and also the disturbance of the commercial con-
ditions which would result from the order. The Burnham,
Hanna, Munger Dry Goods Company, one of the com-
plainants before the Commission, and a number of other
corporations and copartnerships, were allowed to file
Detitions in intervention. The petitions defended the
order of the Commission, and again asserted that the
Tates between the Mississippi and the Missouri Rivers
Were unreasonable.

: Evidence was taken and the court made the temporary
Injunction permanent.
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The court carried into and made the foundation of its
opinion the conception it had formed and expressed upon
granting the preliminary_injunction, that is, that the pur-
pose of the Comimission Was Tiot.so much the reduction of
unreasonable.rates as protection of the Missouri River
cities against competition.;y Fhe court said: “Indeed, the
contest iIi'.-jts larger aspect is a contest not so much between
the shippers andithe railroads.as bétween the commercial
and manufacturing interests-of the Missouri River cities
and of the Atlantic seaboard on the one part (their inter-
ests being mmﬁfﬁhﬂ@p?lercial and manufactur-
ing interests of what is known as the Central Traffic
territory (the territory west of Buffalo, Pittsburg and
Parkersburg, and east of the Mississippi River) on the
other part.”

To support this view it was said that the differential of
9 cents on merchandise from the Atlantic seaboard to the
Missouri River cities, whatever be the principle upon which
the order was based, will be ‘ to protect to a certain degree
the Denver jobbers and manufacturers within a given
zone of territory against the jobbers and manufacturers
in the Central Traffic Association territory . . . a8
also to open up to the Atlantic seaboard,” in its trade
with the Missouri River, ‘“‘zones of territory, the advan-
tages contained in the differentials against the competition
of both the intervening Central Traffic Association terri-
tory and the Missouri River territory.” And this, it was
asserted, was the exercise of a ‘‘power artificially to appor-
tion out the country into zones tributary to given trade
centers, to be predetermined by the Commission, and
non-tributary to others.” This, it was further said, was
a ““power essentially different in principle from the mere
power of naming rates that are reasonable.”

We make these quotations from the opinion of the comjt
because they put, in a clear and condensed way, the ulti-
mate contention of the companies and the evil, as they see
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it, in the order of the Commission, and which is intended
to be exhibited by their voluminous pleadings and argu-
ments. And such, it is insisted, was the conscious purpose
of the Commission, a view in which the Circuit Court
concurred, deducing it from certain avowals of the Com-
mission in its report.

Such purpose and the want of power in the Commission
to execute it is the foundation of the court’s opinion. No
analysis of the facts were made which concerned any other
proposition or issue. The question involved, the court
said, was not one of fact, but one of power; it is not whether,
by the application of correct principles, a given rate had
been decided to be unreasonable, but whether the prin-
ciples applied are those within the power of the Commis-
sion. If this be so, we may wonder at the voluminous
pleadings and the equally voluminous evidence. The ele-
ments of it were on the face of the report of the Commis-
sion. The court certainly thought it could be discerned
on the face of the pleadings when passing on the motion
for preliminary injunction. This question then we must
regard as paramount and to it we will address ourselves.
It may be that no other question is necessary to be de-
cided. What the court would have done, with all other
questions, we are not able to say. It took occasion to
remark:

“It must be understood, however, that these orders of
the Commission are enjoined solely because, in our judg-
ent, they lay upon the commerce and manufacturing of
the localities affected an artificial hand that Congress
never intended should be put forth, and therefore are
outside the power conferred on the Commission by Con-
gress; for with the question of a reduction in rates, or a
readjustment of rates, from which such artificial results
have been eliminated, we are not now dealing.”

A member of the court dissented from its judgment,
and declared the grievance that the companies asserted
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against the order of the Commission was not sustained by
the evidence.

Is it true that the Interstate Commerce Commission by
its order exercised a power ‘‘artificially to apportion out
the country into zones tributary to given trade centers,”
and intentionally exercised it to protect the Missouri
River cities against the competition of other cities? If
that be the necessary conclusion the judgment of the
Circuit Court it may be contended was right. Such con-
clusion we should certainly be reluctant to adopt. From
whatever standpoint the powers of the Interstate Com-
merce Commission may be viewed, they touch many in-
terests, they may have great consequences. They are
expected to be exercised in the coldest neutrality. The
Commission was instituted to prevent diserimination be-
tween persons and places. It would indeed be an abuse
of its powers to exercise them so as to cause either. And
the training that is required, the comprehensive knowl-
edge which is possessed, guards or tends to guard against
the accidental abuse of its powers, or, if such abuse occur,
to correct it. The possession of such advantages is one
of its defenses. It alleges that by § 12 of the Interstate
Commerce Act it is given authority to inquire into the
management of the business of all common carriers sub-
ject to the provisions of the aet, and is required to keep
itself informed as to the manner and method in which the
same is conducted, and is “authorized and required to
execute and enforce the provisions of the act.” Other
sections are more specific in grants of power. Rates may
not only be investigated and be pronounced unjust or
unreasonable or discriminatory but other rates may be
prescribed. These, we repeat, are great powers :'md
means of their proper exercise are conferred. Investlg?'
tion may be conducted, and as the Commission says Il
its answer, ‘‘that to enable it to perform its duties such
information as shows the operations and operating results
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of each railway is’’ required to be filed with it and the
subject is'under constant investigation.

The outlook of the Commission and its powers must
be greater than the interest of the railroads or of that
which may affect those interests. It must be as com-
prehensive as the interest of the whole country. If the
problems which are presented to it therefore are complex
and difficult, the means of solving them are as great and
adequate as can be provided. And arguments which
point out and assail the imperfection which may appear
in the result, this court has taken occasion to characterize.
“They assail,” it was said, “‘ the wisdom of Congress in con-
ferring upon the Commission the power which has been
lodged in that body to consider complaints as to viola-
tions of the statute and to correct them if found to exist,
or attack as crude or inexpedient the action of the Com-
mission in the performance of the administrative func-
tions vested in it, and upon such assumption invoke the
exercise of an unwarranted judicial power to correct the
assumed evils.” Interstate Commerce Commission v. Illi-
nois Central Railway Company, 215 U. S. 452, 478. It
was, of course, recognized in that case that there must
be power in the Commission to make the order which
might be subject to attack, but want of power was dis-
tinguished from the mere expediency or wisdom of mak-
ing it, which, it was declared, was not open to judicial
review.

We return therefore to the question of the power of the
Commission and its purpose. The complainant before that
body presented two issues, the effect of the rates from the
Atlantic seaboard as discriminating against the Missouri
River cities in favor of St. Paul and Minneapolis, and their
unreasonableness of and in themselves. The first we may
Immediately put out of view. It was decided adversely to
the complainants before the Commission, and we may
Say at the outset that the contention of the railroad
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companies that it was the only issue presented to the
Commission is not justified.

The second issue was decided in favor of the complain-
ants, the Commission finding that the through rates were
unreasonable of and in themselves, and was caused by the
charge from the Mississippi River crossings to the Mis-
souri River cities. The grounds of its decision and prin-
ciples upon which it proceeded the Commission set forth
in its report, and to some extent all of the factors upon
which the decision is based and supported. Indeed, the
pleadings in the case and the argument of counsel are
but fuller explanations of the elements set out in the
report. The controversy, therefore, is not so much as to
what these factors are as what they establish as to the
power of the Commission to make the order.” The effect
of the order, it is contended as we have seen, is to create
artificial zones tributary to certain trade centers, or, as
it is expressed by the railroad companies, the effect of the
order is to destroy the system of rates which has existed
ever since the railroads were constructed and to “over-
turn the equality of opportunity in competition’ which
certain commercial centers possessed under that system
and to substitute an artificial system, the feature of which
is special advantages in rates to special sections. And it
is said the order was entered for such purpose. The ap-
pellee intervenors, who are merchants and jobbers of the
territory known as the Central Freight Association terri-
tory, attack the order on the ground (@) that it violates
§ 2 of the Interstate Commerce Act, in that it compels 2
charge to them for like kind of traffic under Substantiallly
similar circumstances and conditions greater than 18
charged to their competitors in seaboard territory a'nd
on the Missouri River; (b) the order is in contravention
of §3, in that it gives an unreasonable preference to
merchants and jobbers in the seaboard territory and on
the Missouri River over merchants and jobbers in Central
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Freight Association territory; (c¢) that it arbitrarily at-
tempts to change existing commercial conditions upon
which the various distributing centers of the seaboard,
Middle West and West have become established; (d) the
power of the Commission is limited to the reduction of
unreasonable rates, and that the rates reduced are not
shown to be such in themselves; (e) the order is void, it
being an attempt at legislation on the subject of general
adjustment of rates.

These contentions present the full offending of the order,
and the summary of them is that rates long established
have been changed, commercial conditions are disturbed,
and equal opportunities of competition of certain com-
mercial centers which have grown up have been taken
away, and undue protection given to others. This seems
very formidable in the recitation. But it is met by counter
charges of discrimination, and that the equal oppor-
tunities of competition contended for is a power which
has grown up and is supported by the existence of unjust
freight rates. It is certain that the subject has taken on
more complexity than it had before the Interstate Com-
merce Commission, and the Commission has made this
the basis of a motion to dismiss the suit s to the interven-
ing railroads, and all the intervening merchants and
manufacturers, on the ground as to the railroads, among
others, that the order does not run against or operate
upon them, and that no right of theirs can be determined
by the decree. On the ground as to the intervenors, that
over the matters herein the courts exercise only the juris-
diction conferred by the act to regulate commerce, and
not general equity powers, and that the matter to be de-
termined is not the respective rights of shippers or lo-
C_aIities, but the validity of the order of the Commis-
Slon, and that the intervenors have a complete remedy
by application to the Commission. And we may say here,
as adding to the complex effect and interest of the ques-
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tions presented, that the chambers of commerce and
boards of trade of certain Eastern cities have presented a
brief in defense of the order, asserting a vital interest in
its preservation, and exhibiting and illustrating the dis-
crimination which, as they contend, exists against them by
the breaking of rates at the Mississippi River crossings.

Let us see, therefore, upon what grounds the Commis-
sion proceeded. The Commission is accused by the rail-
road companies of attempting to substitute an artificial
system of ratemaking for a long-established system, and
to protect or foster particular localities of production and
distribution. Certain remarks of the Commission are
cited to support the charge. We think the charge puts
out of view all else that was said by the Commission, puts
out of view the comprehensive consideration the Com-
mission took as exhibited in the explicit declaration made
after quoting the local class rates between the rivers in
cents per hundred pounds, that ““these are the rates that
are added to the rates up to the Mississippi River cross-
ings to make up the through rates from the Atlantic sea-
board to the Missouri River cities. Are these rates, as
so used, and the through rates resulting therefrom, un-
warrantably high or unduly discriminatory or unjustly
prejudicial? Can they be changed without doing in-
justice elsewhere?”’

We think the charge also puts out of view the dis-
claimers of such purpose in the answer of the Commission
in its report to Congress, and its insistence that it is con-
strained by the law to act only on complaint to it and
that it is open at all times to be appealed to to redress the
grievances any shipper or locality may have. Nor did the
Commission ignore or underestimate the manner in which
the lines of railroads had been extended or the system of
rates or ratemaking which had resulted. That is the sys:
tem of making rates upon certain basing lines or points.
Rates ‘“break” at such points, it was proved as a result
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of building independent lines westward. In other words,
lines of railroads were built to certain cities from the East,
seeking such cities, it may be, because of their natural
situation and facilities, and other independent lines build-
ing westward, each line fixing its own rates or uniting
according to circumstances in joint rates. It is the ob-
servance of such points that give and maintain, as we
understand the contention of the railroads, to certain
cities “the equal opportunity in the distribution of
merchandise with the merchants in the East, and with the
merchants to the West of said cities, so far as their busi-
ness is affected by trade rates.” That this was carefully
considered is manifest, for the Commission resisted the
argument which was made against basing rates on such
points, saying:

“We are not impressed with the view that the system
of making rates on certain basing lines should be abolished.
No system of ratemaking has been suggested as a sub-
stitute for it, except one based upon the postage stamp
theory, or one based strictly upon mileage. FEither of
these would create revolution in transportation affairs
and chaos in commercial affairs that have been builded
upon the system of ratemaking now in effect. It must
not, however, be assumed that a basing line for rates may
be established and be made an impassable barrier for
through rates, or that cities or markets located at or upon
such basing line have any inviolable possession of, or
hold upon, the right to distribute traffic in or from the
joerritory lying beyond. Development of natural resources,
Increase in population, growth of manufacturing or pro-
ducing facilities, and increased traffic on railroads create
changed conditions which may warrant changes in rates
and in rate adjustments in order to afford just and reason-
able opportunity for interchange of traffic between points
of production and points of large consumption.”

It was the sense of the Commission, however, that such
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points could not be immovable forever and fixed forever
against power of changing, or that through rates based on
such points must be exempt from regulation, no matter
what their character, or be constituted at the will of the
railroad of the sum of local rates or the sum of rates from
one basing point to another, however unjust the rates
might be. Indeed, as pointed out in the brief of the
appellants in No. 664, the railway companies adhere to
no such construction of rates. As there said, ‘“the Pacific
coast terminal rates, the Washington and Spokane com-
mon point rates, the Oklahoma rates and the El Paso
and Texas common point rates are each and all a departure
therefrom, and all are much less than the rates ordered
by the Commission.”

As we have said, the Commission is the tribunal that is
intrusted with the execution of the interstate commerce
laws, and has been given very comprehensive powers in
the investigation of and determination of the proportion
which the rates charged shall bear to the service rendered,
and this power exists, whether the system of rates be old
or new. If old, interests will have probably become at-
tached to them and, it may be, will be disturbed or dis-
ordered if they be changed. Such circumstance is, of
course, proper to be considered and constitutes an element
in the problem of regulation, but it does not take jurisdic-
tion away to entertain and attempt to resolve the problem.
And it may be that there cannot be an accommodation
of all interests in one proceeding. This the Commission
has realized and expressed. The Commission, meeting a
possible suggestion that if the part of the through haul,
which consisted of the rate between the rivers, was too
high, all rates between the rivers might be too high, said:

“If the local class rates of defendants between the
Mississippi and Missouri Rivers were reduced, it would
give the same degree of advantage to all the producing
and distributing centers on and east of the Missouri River,
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and their relative advantages or disadvantages would not
be changed, while a very serious inroad upon the revenues
of the carriers would inevitably result, and at a time of
industrial depression when it could not well be borne.
Such a change would necessitate corresponding changes
in the rates to and from intermediate points, and would
probably be reflected in changes in commodity rates as
well. The local class rates between the rivers are high, but
this is not the time to precipitate such a violent change as
would follow an important reduction of them. The first
class rate from Buffalo to Chicago, about 540 miles, and
from Pittsburg to Chicago, about 465 miles, is 45 cents.
From Cincinnati to Chicago, 306 miles, it is 40 cents.”

We may say in passing that the passage thus quoted is
one of those which is adduced to support the contention
that the Commission’s purpose was to introduce a new
system of ratemaking and build up certain distributing
centers. We do not think so. It only shows that the
accusation that all rates between the rivers were too high
might be justified, but that it would be unjust to the
carriers to reduce them at that time. It is somewhat
strange that that which was done in the interest of the
carriers should be brought forward by them to attack the
action of the Commission. It is very clear that by a vol-
untary reduction by them of such rates the equality of
opportunity dependent upon them would be restored.
We make this observation to bring out clearly the relation
of the railroad companies to the grievance complained of.
That the companies may complain of the reduction made
by_ the Commission so far as it affects their revenues is one
thing. To complain of it as it may affect shippers or trade
Ce_nters is another. We have said several times that we
will not listen to a party who complains of a grievance
which is not his. Clark v. Kansas, 176 U. S. 114, 118;
Smiley v. Kansas, 196 U. S. 447.

But, it may be said, such limitations upon the com-
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panies is not of consequence, for shippers and trade centers
are here with complaints. It is doubtful if they are properly
here, or rather were properly permitted to intervene. We
have said that the act to regulate commerce was intended
to be an effective means for redressing wrongs resulting
from unjust diserimination and undue preference, and this
must be so, whether persons or places be sufferers. 7. & P.
Railway Co. v. Abilene Oil Co., 204 U. S. 426. We have
also said that the primary jurisdiction is with the Commis-
sion, the power of the courts being that of review and is
confined in that review to questions of constitutional power
and all pertinent questions as to whether the action of the
Commission is within the scope of the delegated authority
under which it purports to have been made. Interstate
Commerce Commasston v. Illinois Central R. R. Co., supra.

The order of the Commission besides is strictly limited.
It was intended to determine nothing, and it determines
nothing but that the through rates on Atlantic seaboard
shipments to the Missouri River cities are too high. That
order is alone open to review. Whether other persons,
cities or areas of territory have grounds of complaint, the
way is open by application to the Commission for inquiry
and remedy. In that inquiry many elements may enter
upon which the judgment of the Commission should first
pass, and of which the courts should not be called upon
in advance to intimate an opinion. The reasons for this
we have indicated, and they will be found at length in the
cases which we have cited.

One question remains for discussion, the finding of the
Commission upon the character of the rate, whether it is
unreasonable as decided. Such decision, we have said
with tiresome repetition, is peculiarly the province of the
Commission to make, and that its findings are fortified
by presumptions of truth, “due to the judgments of a
tribunal appointed by law and informed by experience.”’
Illinois Central Railroad Company v. Interstate Commerce
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Commasston, 206 U. S. 454, and cases cited. The testimony
in this case does not shake the strength of such presump-
tions. We have seen that the Circuit Court refrained from
expressing an opinion upon anything but the power of
the Commission. Circuit Judge Baker, dissenting from
that view, went further and said:

“The complainants are common carriers whose rates
on certain traffic are directed to be reduced by the order
complained of. Two grounds for injunction are alleged.
One is that the new rates are confiscatory. There is no
proof whatever that the rates which the Commission
preseribed as just and reasonable are not sufficient to pay
the cost of handling that traffic, to cover that traffic’s full
proportion of maintenance and overhead expenses, and
to return to the carriers an ample net profit. Further-
more, proof is lacking that, if the carriers should reduce
other rates to correct what they claim is the maladjust-
ment caused by the Commission’s order, the reduction
would not leave them abundant net returns. For the
purpose of this hearing, therefore, it must stand as an
agreed fact that the present reduction is neither directly
nor indirectly obnoxious to the charge of taking private
property without just compensation.”

We concur in these conclusions.

Decree reversed and the case remanded with directions to

dismiss the bill and all proceedings in the Circuit Court.

MR. Justice WHITE dissenting.

The court below enjoined the execution of the order of
the Commission because it was of the opinion that that
body had exceeded the powers conferred upon it by the
act to regulate commerce, since it had based its order
upon the assumption that it was its duty under the act to
Secure a relatively equal share of the volume of interstate
tommerce to communities and places, and therefore that
It was its province to alter otherwise legal rates for the
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purpose of correcting the inequalities which otherwise
would arise from the competitive rivalry between sections
and places. As, in my opinion, the court below was
correct in the view which it took of the order of the
Commission, and was right in holding that the power which
the order manifested was not conferred by law, I dissent
from the judgment of reversal now announced. It does
not, however, seem to me necessary that I should do more
than state the fact of my dissent for the following reasons:
The judgment of reversal is based, not upon the ruling
that the Commission possessed the authority to make the
order if it was based upon the assertion of power upon
which the court below found the order must necessarily
rest, but exclusively upon the theory that the court below,
while rightly holding that the Commission had not the
power which it assumed that body had exerted in making
the order, had nevertheless mistakenly enjoined the order
because it did not exert, or attempt to exert, the power
which the court conceived had been called into play in
making it. In other words, although the opinion now
announced excludes the authority which the lower court
deemed the Commission had exerted by the order in
question, it nevertheless maintains the order because of
the conclusion that the order was but an exertion by the
Commission of its authority on complaint that a rate was
unreasonable of itself, to correct such rate by substituting
a reasonable rate therefor. Although I am unable to
agree with the reasoning by which the court now gives to
the order of the Commission the narrow basis thus stated,
as the solution of that question depends upon the idiosyn-
crasies of this particular case and involves no principle of
general importance, it seems to me I am called upon to do
no more than simply to state my inability to agree.

Mge. Justice HoLmes and Mg. Justice LurToN join
in this dissent.
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INTERSTATE COMMERCE COMMISSION .
CHICAGO, BURLINGTON AND QUINCY RAIL-
ROAD COMPANY.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES
FOR THE NORTHERN DISTRICT OF ILLINOIS.

No. 641. Argued April 5, 6, 1910.—Decided May 31, 1910.

This case involves the same questions of law as were involved in the
preceding case and is decided on authority thereof.
171 Fed. Rep. 680, reversed.

THE facts, which involve the validity of certain orders
of the Interstate Commerce Commission reducing rail-
road freight rates, are stated in the opinion.

Mr. Wade H. Ellvs and Mr. Luther M. Walter, Special
Assistants to the Attorney General, with whom Mr.
Edwin P. Grosvenor, Special Assistant to the Attorney
General, was on the brief, for appellant.

Myr. William D. McHugh and Mr. Samuel A. Lynde
for appellees.

Mr. JusticeE McKENNA delivered the opinion of the
court.

This case was argued and submitted with Nos. 663 and
664, as involving the same general questions. It was dis-
posed of in the court below with those cases in the same
opinion, (171 Fed. Rep. 680,) and on the same ground,
to wit, that the effect of the order of the Commission to
enjoin which the suit was brought apportioned ‘“out the
country into zones tributary to given trade centers and
not tributary to others,” resulting in protection and favor
to the first. The case is here on appeal from an order
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granting a preliminary injunction, which was moved upon
the bill (to which there was a demurrer by the Interstate
Commerce Commission) and upon certain supporting
affidavits. :

The order enjoined was made by the Commission in a
proceeding instituted before it by one George J. Kendall,
in which he attacked certain rates charged by certain
carriers from New York, Chicago, St. Louis, Omaha, and
points taking similar rates to Denver, on the ground that
the same were excessive and discriminatory, and attacked
rates from Denver to Salt Lake City on similar grounds.
By an amended complaint certain commodity rates were
also attacked.

After hearing and argument the Commission made its
report, from which the following is an extract:

“In the Burnham, Hanna, Munger Case, supra (14
I. C. C. Rep. 299), we found that the defendant carriers
had for years maintained a line of proportional class rates
between Chicago and the Twin Cities, applicable on
traffic from the Atlantic seaboard, one-third less than
their local class rates between Chicago and the Twin
Cities, and that their local rates had not thereby or there-
fore been pulled down or reduced. We cannot accept the
theory that if in this case the through rates from Chicago
and St. Louis to Denver are reduced, like reductions in
the local rates from Chicago or St. Louis to the Missourl
River or from the Missouri River to Denver must auto-
matically follow. If rates applicable only to through
business and that are materially lower than the local rates
can be maintained between Chicago and St. Paul, and in
the many other instances which could be cited where the
carriers adopt and maintain the same principle, without
forcing reductions in the local rates, it is obvious that thg
same thing can be done between Chicago and the Missourl
River or between Chicago and Denver. As has been seen,
the class rates from the Missouri River to Denver, short
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line distance 538 miles, are on a scale of $1.25 per 100
pounds, first class, and from Denver to Utah common
points, about 650 miles, they are on a scale of $1.64 per
100 pounds, first class. Measured by any test, these rates
are in both instances unreasonable and excessive. It
seems obvious that they must be revised, either by volun-
tary action of the carriers in conformity with the principles
announced in the Spokane Case, supra (15 1. C. C. Rep.
376), or in some other proceeding before this commission.
For that reason no reduction of those rates will be ordered
in this case, although upon the record we are convinced
that they are unwarrantedly high, and that reasonable
reduction therein would not work any undue reduction
in the revenues of defendants. If those rates are reduced
so that the combination on the Missouri River or on
Denver results in reasonable through rates it does not
necessarily follow that these through rates must again be
reduced. Certainly it is better in every instance where
Important readjustment of rates is necessary to have it
worked out by the carriers or with their cooperation, if
that be possible.

“The present class rates from Chicago to the Missouri
River are, in cents per 100 pounds, as follows:
Clasgairied (i =R A A 5. 8 AviBr O SRR
Ratewwhlie SOWGAUMBY"32: 27Fra32/ 27 12211816 - 16
~ “The present class rates from Chicago to Denver are,
In cents per 100 pounds, as follows:

Clags i sfiln B P2 ReD v s A5 PAA B O Dy
Rateiolaaili g 205 165 125 97 77 92 72 62 5315 46
being made up of the sums of the class rates from Chicago
to the Missouri River crossings, as above, and the class
rates from the Missouri River to Denver, as follows:
Class. ... ... . g Dt RS B3 A B GBI
Ratetnis g 125 100 80 65 50 60 45 40 35 30
. "'The present class rates from St. Louis to Denver are,
In cents per 100 pounds, as follows:
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Ratess i 185 145 115 92 72 8414 6414 57 4815 41

being made up of the class rates from St. Louis to the
Missouri River, in cents per 100 pounds, as follows:
@lasssstiin 1 R T = N 1B G DR
R ik 60 45 35 27 22 2415 1915 17 1314 11
and the above-named class rates from the Missouri River
to Denver.

‘“As hereinbefore stated, we find that this rate adjust-
ment is unjustly diseriminatory in favor of the Missouri
River cities and against Denver. The through class rates
from Chicago to Denver and from St. Louis to Denver
are unreasonably high in and of themselves. The reduc-
tion of those rates as herein ordered will not involve any
unreasonable or undue reduction of the revenues of the
defendants affected thereby, and for these reasons and
upon the whole record we are of the opinion that for the
future reasonable class rates from Chicago to Denver
should not exceed, in cents per 100 pounds, the following:
@laseint o RS A L LB C D B
Rater ot 180 145 110 85 67 8014 63 54 47 40
and that reasonable class rates from St. Louis to Denver
should not exceed, in cents per 100 pounds, the following:
(O TR s Rt S e Al AR, O D E
Riatelsansiis 162 127 101 8014 63 74 56 50 42 36 X

An order was directed to be entered in accordance with
those views, which was done, and the railroads were re-
quired thereby to cease and desist, on or before the first
of May, 1909, and for a period of two years, to exact for
the transportation of traffic rates in excess of those above
mentioned, respectively, from Chicago and St. Louis to
Denver, and to establish on or before that date and main-
tain said rates between said cities.

The railroads affected, to wit, Chicago, Burlington and
Quincy Railroad Company, the Chicago, Rock Island and
Pacific Railway Company, Chicago and Northwestern




INTERSTATE COMM. COM. ». C, B. & Q. R. R. CO. 117
218 U. 8. Opinion of the Court.

Railway Company, Chicago, Milwaukee and St. Paul
Railway Company, the Atchison, Topeka and Santa Fe
Railway Company, Missouri Pacific Railway Company,
Union Pacific Railroad Company, and the Wabash Rail-
road Company, filed a bill to enjoin the enforcement of the
order.

In their bill the companies described their respective
roads and the termini of the roads, and alleged that the
companies were respectively engaged as common carriers
in the transportation of property by railroad by contin-
uous carriage or shipment from and to the points desig-
nated in the report and order of the Commission. The
bill alleged the relation of the carriers to one another and
the extent of their roads westward and eastward and their
relation to roads east of Chicago and the Mississippi River.
The manner of charging and adjusting rates is described
in the bill and the classifications of freight which existed
as in the bill in Nos. 663 and 664.

In the bill in those cases the Mississippi River was al-
leged to be a basing point for freight destined to the Mis-
souri River cities. In the case at bar the Missouri River
is added as a basing point in the making of rates for the
transportation of merchandise originating east of the Mis-
sissippi River, destined to territory between the rivers
and to the Missouri River cities and west thereof. And
it is alleged that the making of such basing points “has
been due both to natural physical conditions and to the
natural development of railroad construction and opera-
tion to and beyond said rivers and in territory between
the same, and has naturally resulted in the evolution and
development of railroad transportation, and the business
and commerce in and through Western territory.”

The facts which caused such result are set out at length
and are in substance that railroads were built westward
to certain points and that other and independent roads
were constructed farther westward, each road charging its
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separate rate, and that the places to which and from
which the roads were built were natural distributing cen-
ters, ‘““and were able to compete on the basis of equality
with each other in the distribution and sale of their mer-
chandise.”

The relation of the two rivers as basing points and why
the Missouri was made one is set forth in the following
paragraph:

“Your orators further aver that long prior to the con-
struction of any railroad westward across the Missouri

" River to the city of Denver the said Missouri River had

been made a basing point in the making of rates to terri-
tory west of said Missouri River, and that, as is above
stated, for many years the only railroads serving the said
Missouri River cities were lines of railroads entering said
cities from the east and terminating there, and lines of
railroad beginning at said cities and extending west there-
from, and that at the time the said four lines of railroad
of your orators, the Chicago, Burlington and Quincy Rail-
road Company, the Chicago, Rock Island and Pacific
Railway Company, the Missouri Pacific Railway Com-
pany, and the Atchison, Topeka and Santa Fe Railway
Company, were constructed west of and across the said
Missouri River to the city of Denver, or other Colorado
common points, the said Missouri River cities and the
commercial interests therein had become extensive and
important, and the competition with the railroads whose
lines terminated at said Missouri River cities had become
so active and the competition between the several dis-
tributing points on said Missouri River and east thereof
had become so extensive and important that the said four
companies whose lines were extended across said river and
westward therefrom were compelled by reason of commer-
cial and competitive conditions to recognize, adopt and
apply at said Missouri River cities the said system of
basing rates on the Missouri River which had always
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theretofore obtained as hereinabove set forth.”” That is,
as had obtained on the Mississippi River.

The other allegations supplement the above and are
substantially like those which formed the basis of the con-
tentions made and argued in the other cases.

The bill, as we have said, was supported by affidavits.
They were substentially the same and set forth the ac-
quaintance of their makers with railroad construction,
development and management. They set forth with de-
tail the facts and circumstances which their makers con-
ceived to be determinative of the questions involved and
a Justification of the system of ratemaking established by
the companies, and which, they averred, affected *“vitally
all the important lines of business of the Western country.”
They further averred that a change in the system, whereby
the practices under it “should be forbidden, would be a
change which would revolutionize the methods of doing
business throughout the Western country, and would
work injury to the west and its business, the extent of
which would be so great as to be difficult of computation.”

It will be seen, therefore, that this case and the other
cases are alike except as to the points of destination of
the roads and the cities that are concerned with the rates
charged and reduced. This and they turn on the same
question of the power of the Commission, the effect of its
order on business conditions and the systems of ratemak-
ing by the railroads, its effect upon the revenues of the
companies, and by their reduction to cause a deprivation
of the property of the companies without due process of
law, in violation of the Fifth Amendment of the Constitu-
tion of the United States.

Further elaboration we think is unnecessary, and on
the authority of cases Nos. 663 and 664 the decree of the
Qircuit Court is reversed and the case remanded with
directions to set aside the injunction and dismiss the bill.

‘ So ordered.
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IN RE HENRY A. CLELAND, PETITIONER.

MANDAMUS.
No. 12, Original. Argued April 4, 1910.—Decided May 31, 1910.

Where the circuit judge certifies that he is satisfied that the suit in-
volves a controversy within the jurisdiction of the Circuit Court
mandamus will not issue to compel him to dismiss the case even if
this court differs with him in his conclusions of law.

Jurisdiction does not depend on motive. Although shares of stock
may have been transferred to a non-resident to enable him to bring
suit in the Federal court, if it appears from the record that he is the
absolute owner of properly issued shares, exceeding $2,000 in value,
jurisdietion exists.

Jurisdiction of a suit to wind up a corporation having once properly
attached, a receiver appointed, and creditors, as between whom and
the corporation diverse citizenship exists and the requisite amount is
involved, joined as parties, the jurisdiction cannot be subsequently
defeated by denials in ex parte affidavits of the jurisdictional facts.

TaE facts are stated in the opinion.

Mr. C. D. Joslyn, with whom Mr. Paul B. Moody was
on the brief, for petitioner.

My. De Forest Paine for respondent.
MR. Justice HoLMmEs delivered the opinion of the court.

This is a petition for a writ of mandamus commanding
the Honorable Henry H. Swan, sitting in the Circuit Court
of the United States for the Bastern District of Michigan,
to dismiss a cause on the ground that the suit does not
really and substantially involve a controversy within the
jurisdiction of that court. Act of March 3, 1875, c. 137,
§ 5. 18 Stat. 470, 472. The suit in question ‘was begun




IN RE CLELAND, PETITIONER. 121
218 U. S. Opinion of the Court.

on March 30, 1901, by a shareholder in an insolvent Mich-
igan corporation, a mutual building and loan association,
to have a receiver appointed and the association wound
up. There were provisions in the Michigan statutes fcr
such cases, but after conference with the Secretary of
State, now the Governor of Michigan, the Attorney Gen-
eral of the State and officers of the corporation, it was
decided that the most saving and beneficial course would
be to have a receiver appointed by the United States
Court, the assets of the company being partly scattered
in distant States. As the requirement of proceedings
under the state law was understood to be mandatory upon
the Secretary of State, the beginning of this suit was
hastened. To that end Aldrich, who had been counsel
for the corporation and who wanted to be appointed re-
ceiver, transferred and procured to be issued certificates
of stock to a friend of his, Bishop, the original plaintiff,
and Bishop thereupon signed and swore to the bill alleg-
ing the par value of his stock to be over $2,000. No doubt
he intended thereby to help Aldrich, but he also under-
stood that he was acting for the benefit of all concerned,
and undoubtedly one reason for applying to him was to
save time in getting a non-resident shareholder. It was
for the benefit of all in fact. The answer to the present
Detition states that all the shareholders have come in.
Moreover, although it was disputed at the bar, we see no
ground for denying that on the face of the bill the juris-
fiietion of the court was established. The laws of Mich-
1gan did not exclude it, and the corporation was not so
far in the hands of the state officers as to prevent action
by the court. See further, Brown v. Lake Superior Iron
Co., 134 U. 8. 530.

'It is unnecessary to set forth the proceedings under the
bill at length. They have gone on from March 30, 1901.
Real estate has been sold by the receiver, assets collected
and all the debts of the corporation outside the claims of
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shareholders have been paid, except one disputed claim
for $3,000. The main matter outstanding is a suit against
directors and certain withdrawing shareholders for money
alleged to have been paid improperly and upon other
claims, which is on the docket for hearing. See Aldrich
v. Gray, 147 Fed. Rep. 453. S.C., 77 C. C. A. 597. Itis
enough to say that after considerable litigation and much
expense and trouble the proceedings are drawing to a
close.

The petitioner never has been admitted formally as a
party to the suit, but he proved his claim as holder of
shares of the par value of $2,000 on May 29, 1902, and
while since that time he has been active in trying to have
the receiver removed, and in having him called to account,
his various petitions have not been dismissed by the Cir-
cuit Court on the ground that he had no standing before
it. It may be assumed for purposes of decision that he
has a standing here.

After continuing this activity for years the petitioner
now, without adequately explaining his delay and change
of attitude, seeks to reduce all the proceedings to naught.
Deputron v. Young, 134 U. S, 241. His pecuniary interest
in doing so is infinitesimal, even if not actually contra-
vened. It cannot be believed the motive for the petition
is such as to appeal to the discretion of the court. But
apart from questions of discretion, so far from its appear-
ing to the satisfaction of the Circuit Court, as the statute
requires, that the suit did not involve a controversy
within its jurisdiction, the judge certifies that he is satis-
fied that it does involve such a controversy. Put-in-Bay
Water Works, Light & Railway Co. v. Ryan, 181 U. 8. 409,
431. On the face of the record he was right, and the sum-
mary remedy of mandamus would not be proper, even if
our conclusion from the evidence were different from his,
which is not the case. In re Winn, 213 U. S. 458, 468.

It is said that on the undisputed facts Bishop was not
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a bona fide shareholder, and that the proceeding was col-
lusive. But the first proposition is not true and the
second is not law. Bishop became the absolute owner of
the shares in his name. The answer to the petition so
finds, and there is no question about it. See South Dakota
v. North Carolina, 192 U. S. 286, 310. Some of these
shares had been issued to Aldrich in payment for service,
others were issued by the corporation upon payment of
ten dollars, the proper sum at the start. It is said that
the corporation being insolvent the issue of the certificate
was a fraud on the other shareholders. No one complains
here except the petitioner. It seems to have been to the
advantage of all. Certainly it was not necessarily a fraud
upon them. As to collusion, there is nothing unlawful
in transferring shares to a man out and out for the con-
venience of immediately beginning a suit that other share-
holders have a right to begin, that all parties in interest
want to have begun, and that the authorities of the oppos-
ing jurisdiction approve.

Perhaps the most plausible ground would have been
that Bishop’s interest was not as great as his allegation
implied, even granting his right as a shareholder. But
there is no reason to doubt that he thought that it was.
See Barry v. Edmunds, 116 U. S. 550. And with regard
to this and the objections previously mentioned, it is
enough to quote the language of the court in Pui~in-Bay
Water Works, Light & Railway Co. v. Ryan, 181 U. 8. 409,
432, 433: ““ Jurisdiction having attached under the allega-
:cions of the original bill, and the court having proceeded,
In a proper exercise of its discretionary power, to appoint
& receiver, . . . and the court having also, in the
exercise of its power as a court of equity, allowed the
Intervention of other creditors, as between some of whom
and the defendant company there was jurisdiction in the
court, both as respects diversity of citizenship and amount
of claims, we think its jurisdiction did not fail by reason
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of anything that appeared in ex parte affidavits
denying the truth of the allegations . . . in respect
to the amount in dispute.”

Rule discharged.
Writ of Mandamus denied.

DOZIER ». STATE OF ALABAMA.

ERROR TO THE SUPREME COURT OF THE STATE OF ALABAMA.
No. 105. Submitted January 25, 1910.—Decided May 31, 1910.

The protection of the commerce clause of the Federal Constitution
extends beyond the strict lines of contract, and inseparable incidents
of a transaction of interstate commerce based on contract are also
interstate commerce.

Where, under the contract to purchase a picture, the purchaser has
the option to take at a specified price the frame in which the picture
shall be delivered,and both picture and frame are manufactured in
and delivered from another State and remain the property of the
vendor until paid for, the sale of the frame is a part of the original
transaction and protected by the commerce clause of the Con-
stitution.

The imposition of a license tax for soliciting orders for enlargements of
photographs and frames on persons not having a permanent place
of business in the State and keeping such articles as stock in trade
is a regulation of commerce between the States and void under the
commerce clause of the Federal Constitution, both as to the ordfbrs
for the picture itself and as to an optional right to take, at a pricé
specified in the contract, the frame in which the picture is delivered,
and so held as to the license tax imposed under § 17 of the statute
of March 7, 1907, of Alabama.

154 Alabama, 83, reversed.

THE facts are stated in the opinion.

Mr. A. D. Gash for plaintiff in error:
Congress has sole power to regulate commerce between
the States. Art. I, §8, Const. U. S. Section 17 of the
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Alabama act of March 7, 1907, requiring every person
who solicits orders for pictures or frames or sells or dis-
poses of picture frames to pay a license tax in each county
is an attempt to interfere with and to regulate commerce
and as such is invalid as to an agent of a corporation re-
siding out of the State. Caldwell v. North Carolina, 187
U. 8. 622; Brenan v. Titusville, 153 U. S. 289; Robbins v.
Shelby Taxing Dist., 120 U. S. 489; Asher v. Texas, 128
U. 8. 129; Lyng v. Michigan, 135 U. S. 161; Crutcher v.
Kentucky, 141 U. 8. 47; The State Freight Tax, 15 Wall.
232; Brown v. Maryland, 12 Wheat. 419; Stockard v.
Morgan, 185 U. 8. 27.

No State has a right to abridge the privileges of citizens
of other States or to discriminate in its laws against the
rights and privileges of citizens of the other States,
Art. XTIV, § 1, Const. U. 8., and § 17 does discriminate
against the rights and privileges of citizens of the other
States.

An agent of a foreign corporation who delivers a frame
to each purchaser of portraits whose contract of purchase
provides that the portrait will be delivered in a suitable
frame that may be accepted at factory price, who has
only one frame fitted to and surrounding each portrait
as it is delivered and who does not offer to sell any frame
to others than those whose contract calls for the option
of accepting said suitable frame and who carries no extra
frames whatever, but keeps the title for his company or
returns to his company any frame that is refused is en-
gaged solely in interstate commerce. Chicago Portrait Co.
V. Mayor of Macon, 147 Fed. Rep. 967; State v. Coop, 52
So. Car. 908; City of Laurens v. Elmore, 55 So. Car. 477.

The mere fact that the purchaser may refuse to accept
the frame does not deprive the transaction of its qualities
of interstate commerce.

Mr. Alexander M. Garber, Attorney General of the State
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of Alabama, and Mr. Thomas W. Martin for defendant in
error:

Although an agent from without the State cannot be
convicted for soliciting orders for the enlargement of
pictures because the taking of the orders therefor and the
delivery thereof in pursuance of the order-contract, con-
stituted interstate commerce, in this case as held by the
state court the sale of the frames was made and com-
pleted in Alabama by the agent, after the frames were
brought into the State, and while in the possession of the
agent and, therefore, the transaction with respect to the
frames was not interstate but intrastate commerce. The
conviction, therefore, should be sustained under the latter
alternative in the complaint. The question has not been
decided by this court. State v. Montgomery, 52 Maine,
433; Chrystal v. Mayor, 33 S. E. Rep. 810. And see also
Machine Company v. Gage, 100 U. 8. 676; Emert v. Mis-
sourt, 156 U. S. 296; American Steel & Wire Co. v. Speed,
192 U. 8. 500; Rearick v. Commonwealth of Pennsylvania,
203 U. S. 506; General 0il Co. v. Crane, 209 U. S. 231.
See also dissenting opinions in State v. Coop, 52 So. Car.
908, and City of Laurens v. Elmore, 55 So. Car. 477.

Stripped of all its technicalities, the transaction in this
case resolves itself into a shipment of the picture frames
by the manufacturer to its agent in another State there
to be sold without any order from any person for such
frames and in such cases the agents are liable in each case
for the payment of the license tax. Machine Company
v. Gage, 100 U. 8. 676; Emert v. Missours, 156 U. 8. 296.
See also American Steel & Wire Co. v. Speed, 192 U. S.
500; General Oil Co. v. Crane, 209 U. S. 212. Rearick V.
Pennsylvania does not apply.

MR. Justice HormEs delivered the opinion of the court.

The plaintiff in error was convicted and sentenced to &
fine on a complaint for breach of an Alabama statute of
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March 7, 1907. By § 17 of that act a license tax was im-
posed on persons who did not have a permanent place of
business in the State and also keep picture frames as a
part of their stock in trade, if they solicited orders for the
enlargement of photographs or pictures of any character,
or for picture frames, whether they made charge for such
frames or not, or if they sold or disposed of picture frames.
The Chicago Crayon Company, having its only place of
business in Chicago and being engaged in the business of
making and enlarging portraits from photographs and in
the manufacturing of picture frames, solicited orders in
Alabama without paying the license tax. These orders
were given in writing for a portrait of the size and kind
wanted, specified the price, cash on delivery, and con-
tinued, “‘I understand that my portrait is to be delivered
in an appropriate frame which this contract entitles me
to accept at factory price.” The agent of the company
gave back a written acceptance, repeating the other terms
of the bargain and adding, ““all portraits are delivered in
appropriate frames, which this contract entitled the
purchaser to accept at factory prices,” with particulars
purporting to show that these prices were from one-third
to one-half the retail or usual ones. The plaintiff in error,
who also had no permanent place of business in Alabama,
and had paid no license tax, was an agent of the company
Who delivered pictures and frames and collected for them
In pursuance of the agreed plan. The pictures and frames
were sent to the agent and remained the property of the
company until paid for and delivered. On these facts the
Supreme Court of Alabama, while admitting that the
dealings concerning the pictures were commerce among
the States, sustained the convietion on the ground that
the sale of the frames was a wholly local matter. 154
Alabama, 83,

No doubt it is true that the customer was not bound to
take the frame unless he saw fit, and that the sale of it
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took place wholly within the State of Alabama, if a sale
was made. But as was hinted in Rearick v. Pennsylvania,
203 U. 8. 507, 512, what is commerce among the States is
a question depending upon broader considerations than
the existence of a technically binding contract, or the time
and place where the title passed. It was agreed that the
frame should be offered along with the picture. The offer
was a part of the interstate bargain, and as it was agreed
that the frame should be offered ‘at factory prices,’ and
the company and factory were in Chicago, obviously it
was contemplated if not agreed that the frame should
come on with the picture. In fact the frames were sent
on with the pictures from Chicago, and were offered when
the pictures were tendered, as part of a transaction com-
mercially continuous and one, at prices generically fixed
by the contract for the pictures, and by that contract
represented to be less than retail or usual prices, in con-
sideration, it is implied, of the purchase already agreed
to be made. We are of opinion that the sale of the frames
cannot be so separated from the rest of the dealing be-
tween the Chicago company and the Alabama purchaser
as to sustain the license tax upon it. Under the decisions
the statute as applied to this case is a regulation of com-
merce among the States, and void under the Constitution
of the United States. Art. I, §8. Robbins v. Shelby County
Taxing District, 120 U. S. 489. Caldwell v. North Carolina,
187 U. 8. 622. Rearick v. Pennsylvania, 203 U. S. 507.
Judgment reversed.
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THOMAS, AS TRUSTEE IN BANKRUPTCY OF
LIGHTSTONE, v. SUGARMAN.

APPEAL FROM THE CIRCUIT COURT OF APPEALS FOR THE
SECOND CIRCUIT.

No. 131. Argued April 12, 1910.—Decided May 31, 1910.

Where the trustee in bankruptey brings a bill in equity in the Circuit
Court to set aside a transfer made by the bankrupt, the appeal is not
governed by § 25 of the Bankruptcy Act but by the Court of Ap-
peals Act of March 3, 1891, c. 517, § 6, 26 Stat. 828. Knapp v.
Mitwaukee Trust Co., 216 U. S. 545.

The rule that an act of election directed toward a third person may
operate in rem and establish title as to all concerned, does not apply,
where, as in this case, the title is in the person enforcing the remedies,
and there was no element of election.

The fact that a trustee in bankruptecy obtained a money judgment
against one to whom the bankrupt transferred certain assets to
delay and defraud creditors, held, in this case, not to have amounted
to ratification of the bankrupt’s act or to an election not to pursue
the assets transferred, but the bankrupt was entitled to also main-
tain a bill in equity to set aside the transfer.

157 Fed. Rep. 669, reversed.

THE facts are stated in the opinion.

Mr. Abram I. Elkus and Mr. Carlisle J. Gleason for
appellant

The proceedings upon which the plea in bar is based
Wwere merely possessory in character and were an attempt
on the part of the trustee to get that possession of prop-
erty held by the bankrupt to which he was entitled under
the Bankruptey Act.

When the trustee qualified all the property of the
bankrupt vested in him and he was entitled to possession
thereof, The bankrupt was under the legal duty of de-

VOL. cexvii—9




130 OCTOBER TERM, 1909.
Argument for Appellant. 218 U.8S.

livering to him all assets, irrespective of their source.
Bankruptey Act, § 70.

The bankrupt could not assert an outstanding title in
anyone else as against his trustee. Re Beall, Fed. Cas.
No. 1156; Re Vogel, Fed. Cas. No. 16,982; Matter of Moses,
1 Fed. Rep. 865; In re Smith, 100 Fed. Rep. 795.

The trustee took the property subject to all the rights
of third parties, and in the same condition in which the
bankrupt had it. Re N. Y. Economical Printing Co., 110
Fed. Rep. 514.

The turn over order is not a judgment or decree for the
payment of money against the bankrupt, but a mere
order for delivery of assets to the trustee. It is merely an
assertion of possessory rights. Re Schlesinger, 102 Fed.
Rep. 117.

Under § 70, as to possession, the trustee undoubtedly
stands in the shoes of the bankrupt, but as to rights against
fraudulent transferees he is clothed with the powers of &
creditor.

The acts of the trustee in the proceedings upon which
the plea in bar is based were not irreconcilable with the
bringing of a suit against Sugarman to set aside the fraudu-
lent transfer.

The doctrine of election of remedies applies only where
the remedies asserted are irreconcilable. 15 Ency. of
Law and Pro., 257, 261; Mills v. Parkhurst, 126 N. Y.
89, 93; Matter of Garver, 176 N. Y. 386.

The trustee did nothing which will bar the claims of
creditors. Bowdish v. Page, 153 N. Y. 104, 110; Butler V.
Hzldreth, 5 Metealf, 49. ;

Where the act relied upon as constituting an election 15
that of the representative of creditors, a distinct and clear
case within the doctrine of election must be made out bfa—
cause the rights of creditors, ignorant of the facts, are 11
question. _

It is apparent that no equitable estoppel is involved in
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this case. The trustee took no steps and was guilty of no
omission upon which Sugarman could in the least rely,
or which could in the slightest degree tend to affect his
actions or even his beliefs. Jenness v. Berry, 17 N. H.
549; Roblins v. Worten, 128 Alabama, 373, 379; Woods v.
Potts, 140 Alabama, 425.

Not one of the appellee’s authorities supports his con-
tention that there has been an election by the trustee in
bankruptey in the case at bar.

There could be no election under the allegations of the
bill of complaint.

Sugarman had full knowledge of the fraudulent intent

and insolvent condition of the bankrupt, ete., and had no
" right of action against the trustee and no right of action
against anyone else by reason of the fraudulent transfer.
He was in pari delicto with the bankrupt and the court
would leave him where it found him. Wheeler v. Sage, 1
Wall. 518; Selz v. Unna, 6 Wall. 327; Railroad Co. v.
Sutter, 13 Wall. 517; Mullen v. Hoffman, 174 U. 8. 639;
Goodrich v. Houghton, 134 N. Y. 115.

Sugarman being actually fraudulent, would not be en-
titled, upon final judgment against him for the property
transferred, to have credit for the money he had paid the
vendor. Lynch v. Burt, 132 Fed. Rep. 417; Johnson v.
Forsyth, 127 Fed. Rep. 845; Burt v. Gotzian, 102 Fed. Rep.
937; Baldwin v. Short, 125 N. Y. 553, 559, 560; Fowler
v. Deering, 9 App. Div. 220; Conde v. Hall, 92 Hun, 335.

Under the fraudulent conspiracy charge in the com-
plaint, the bankrupt and Sugarman are jointly and
severally liable to the trustee. The pursuit of one and
the gaining of judgment against him where that judg-
ment is not satisfied would not bar action against the
other. Waits v. British Co., 60 Fed. Rep. 483; Lovejoy v.
Murray, 3 Wall. 1; Russell v. McCall, 141 N. Y. 437;

Qsterhaut v. Roberts, 8 Cow. 43; Preston v. Hutchinson, 29
Vermont, 144.
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This court has jurisdiction of the appeal. It is from a
final decision of the Circuit Court of Appeals in a suit in
equity involving more than $1,000, besides costs. It is
taken within one year under § 6 of the Judiciary Act of
March 3, 1891, c. 517, § 6, 26 Stat. 828, and is not a case
where decision of the Circuit Court of Appeals is final
under § 6.

Mr. John J. Crawford for appellee:

The appeal should be dismissed because not taken in
due time. General Order No. 36 applies. Conboy V.
Natvonal Bank, 203 U. S. 141; Heuntt v. Berlin Machine
Works, 194 U. S. 296. General Order No. 36 was not in-
volved or discussed. Richardson v. Shaw, 209 U. S. 365,
came up on certiorari and does not apply.

In seeking to recover the proceeds of sale as a part of
the bankrupt’s estate, the complainant necessarily af-
firmed the sale, and hence he may not now proceed upon
the theory that the sale was void. Robb v. Vos, 155 U. S.
13; Connihan v. Thompson, 11 Massachusetts, 270, 272;
Butler v. Hildreth, 5 Mete. 49; Sickman v. Abernathy, 14
Colorado, 174; Hathaway v. Brown, 22 Minnesota, 214.

When any creditor with knowledge of the wrong that
has been done him, makes his election to take from the
grantee the purchase price agreed to be paid for the land,
his conduct is, in effect, an affirmance of the sale and a
waiver of the right to complain of the fraud. Mullington
v. Hill, 47 Arkansas, 301. See also Iron Gate Bank V.
Brady, 184 U. 8. 665; W. W. Bierce, Lid., v. Hutchins, 205
U. S. 340; Furness v. Ewing, 2 Pa. St. 479; Cunningham
v. Campbell, 3 Tenn. Ch. 708; Butler v. O’Brien, 5 Ala-
bama, 316; Lemay v. Bibean, 2 Minnesota, 251; Fowler V.
Bowery Savings Bank, 113 N. Y. 450; Reunich v. Bank of
Chillicothe, 8 Ohio, 529; Scarf v. Jardine, L. R. 7 App:
Cas. 345.

The election is determined by the commencement of
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the proceeding, and not by the result. Robb v. Vos, 115
U. S. 13; Matter of Garver, 176 N. Y. 386; Lowenstein v.
Glass, 48 La. Ann. 1422; Smith v. Gilmore, 8 App. D. C.
192; Thensen v. Bryan, 113 Iowa, 496; Sherman v. Watt,
104 Michigan, 201; Ludington v. Patton, 111 Wisconsin,
208.

The rule for which the appellant contends would work
great hardships. The creditors have rights and equities,
it is true, but so have other persons. Where a man has
purchased goods from one who afterwards fails, he must
at some time be secure in his position. The trustee can-
not consume months or years in an attempt to collect the
proceeds from the bankrupt, and then, having failed in
this because those proceeds have been lost or squandered

by the bankrupt, turn about and attempt to disaffirm the
sale.

Mg. Justice HoLmEs delivered the opinion of the court.

This is a bill in equity brought by a trustee in bank-
ruptey to set aside a transfer of accounts and bills receiv-
able made by the bankrupt to the defendant Sugarman
with intent to delay and defraud ecreditors. Sugarman
bleaded in bar that the plaintiff had ratified his dealings
because, with knowledge of all the facts, the plaintiff had
taken a judgment against the bankrupt for $17,500, a
part or all of which was money remaining in the bank-
rupt’s hands of $30,000 alleged by the bill to have been
paid to him by Sugarman in pursuance of the fraudulent
scheme. A majority of the Cireuit Court of Appeals held
the ratification made out, on the ground that, to get the
Judgment, the trustee had to rely upon a right incon-
sistent with that now set up. 157 Fed. Rep. 669; S. C.,
85 C. C. A. 337. The plaintiff appealed to this court.

It is argued that the appeal was too late because not
taken within thirty days after the decree, as required by
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General Orders in Bankruptey No. 36, for appeals under
the act. But this is not an appeal under the act, § 25, by
authority of which the General Order was adopted, and
is not governed by that order. The appellate jurisdic-
tion is under or is the same as that under the Court of
Appeals Act of March 3, 1891, c. 517, § 6, 26 Stat. 828.
Knapp v. Milwaukee Trust Co., March 7, 1910, 216 U. S.
545. The appeal was taken within a year and was in
time.

On the merits we are of opinion that the decision was
wrong. We are quite ready to assume what the court
below was at some trouble to establish, that an act of
election directed toward a third person may operate in
rem and establish title as to all parties concerned. But
the demand of the trustee on the bankrupt, even when
enforced by a resort to the courts and by judgment, had
no element of election about it. The legal title to the
money had been in the bankrupt, and was transferred by
the statute to the trustee, § 70. He was entitled to have
that money in his hands as against the bankrupt in any
event, whether he decided to hand it back to Sugarman
or to distribute it in dividends. The law had put him in
the bankrupt’s shoes with additional powers. Therefore
to insist that the bankrupt should do what the statute
required him to do was as consistent with a subsequent
rescission of the bankrupt’s fraudulent acquisition of title
as with an affirmance of it. It had no relation to that
question, except possibly to put the plaintiff in a position
better to decide it.

Decree reversed.
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HERNDON, PROSECUTING ATTORNEY OF CLIN-
TON COUNTY, MISSOURI, AND SWANGER,
[ROACH] SECRETARY OF STATE OF THE
STATE OF MISSOURI, ». CHICAGO, ROCK
ISLAND AND PACIFIC RAILWAY COMPANY.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES
FOR THE WESTERN DISTRICT OF MISSOURI.

No. 150. Argued April 14, 1910.—Decided May 31, 1910.

Objections to a bill for multifariousness and improper joinder of parties
must be promptly made, and properly by special demurrer specifi-
cally directed to the objection; and so held that in the absence of
specific objection properly raised at the outset the court can deter-
mine in the same action, as against the prosecuting attorney of a
State, whether a statute is enforceable under the Constitution of
the United States, and, as against the secretary of state, whether
the bringing of the action in the Federal court will, under another
statute, forfeit complainant’s right to do business in the State.

Ex parte Young, 209 U. S. 1, and West. Un. Tel. Co. v. Andrews, 216
U. 8. 165, followed, to effect that an action brought to enjoin state
officers charged with the execution of a state statute from enforcing
the same on the ground that such statute violates the Federal
Constitution is not an action against the State within the prohibi-
tion of the Eleventh Amendment.

Where a railroad company has already provided adequate accommo-
dation at any point, a state regulation requiring interstate trains
to stop at such point is an unreasonable burden on interstate com-
merce and void under the commerce clause of the Federal Con-
stitution, and this rule equally applies to junction, as to other,
points; and so held as to the act of March 19, 1907, amending
§ 1075, Rev. Stat. of Missouri.

A statute requiring interstate trains to stop at junction points for the
convenience of passengers should be construed as a regulation of
;‘;Orrtl)merce and not as a police statute for the protection of life and
imb.

While the right, to do local business within a State may not be derived
lfFOm the Federal Constitution, the right to resort to Federal courts
15 one created by that Constitution; and, as against a foreign cor-
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poration already established within its borders, a State cannot
forfeit the right to do business because of the bringing of an action
in the Federal court, and so keld that the act of March 13, 1907, of
Missouri, imposing such a penalty, is unconstitutional and void as
to a foreign corporation already in the State at that time.

THE facts, which involve the constitutionality of cer-
tain statutes of the State of Missouri, are stated in the
opinion.

Mr. James T. Blair, with whom Mr. Elliott W. Major,
Attorney General of Missouri, and Mr. Charles G. Revelle
were on the brief, for appellants:

Statutes requiring trains to stop at the intersection of
the track on which they are running with the tracks of
other railroads are valid as police regulations. I. & St. L.
R. R. Co. v. People, 91 Illinois, 455; Birmingham R. R.
Co. v. Jacobs, 92 Alabama, 191; R. & D. R. R. Co. v.
Freeman, 97 Alabama, 297; P. & P. U. Ry. Co.v. P. & F.
Ry. Co., 105 Illinois, 117;C. & A. R. R. Co. v. J. L. & A.
Ry. Co., 105 Illinois, 400; S. A. & A. P. Ry. Co. v. Bowles,
88 Texas, 639; Louisville R. R. Co. v. E. T. Ry. Co., 22
U. S. App. 110; State v. K. C., Ft. 8. & G. R. R. Co., 32
Fed. Rep. 724; Ches. & Ohio Ry. Co. v. Commonwealth, 99
Kentucky, 176; Commonwealth v. Ches. & Ohio Ry. Co.,
29 S. W. Rep. 136; F. & P. M. R. R. Co. v. D. & B. C.
R. R. Co., 64 Michigan, 370; K. C. Sub. B. Ry. Co. v.
K.C, 8t L. & C. Ry. Co., 118 Missouri, 623; L. S. & M.
S. R. R. Co. v. Ratlway Co., 30 Ohio St. 610; 33 Cyc. 670;
Freund on Police Power, § 73; Southern Ry. v. King, 87
C. C. A. 290; Elliott on Railroads, 2d ed., § 668; Cleveland
Ry. Co. v. Illinois, 177 U. 8. 522, 523; Towa v. C. M. &
St. P. Ry. Co., 122 Iowa, 24.

Appellee is not in a position to assail the act. Castillo
v. McConnico, 168 U. 8. 680; Balt. Traction Co. v. Bell
R.R. Co., 151 U. 8. 138. As construed by the state court
the statute is designed to secure proper facilities for the
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accommodation of those passengers of each intersecting
road whose destination is some point on the other. State
v. W. & St. L. & P. Ry. Co., 8 Missouri, 148; Logan v.
H. & St. J. R. R. Co., 77 Missouri, 666; State v. Railroad,
105 Mo. App. 212.

An act affecting different classes may be unconstitu-
tional as to some and valid as to the rest. In such case
one of a class within the valid provisions of the act cannot
set up the unconstitutionality of the provisions which
are inapplicable to him. Supervisors v. Stanley, 105 U. 8.
311; In re Garnett, 141 U. 8. 12; Clark v. Kansas City, 176
U. 8. 118; Patterson v. Bark Eudora, 190 U. S. 176;
Cooley’s Const. Lim., 250; Reduction Co. v. Sanitary
Works, 199 U. 8. 318; Hatch v. Reardon, 204 U. S. 160.

Appellee cannot assail the act as it was in force prior to
its entrance into Missouri. Daggs v. Orient Ins. Co., 136
Missouri, 398; Orient Ins. Co. v. Daggs, 172 U. S. 566;
Louis. & Nash. Rd. Co. v. Kentucky, 183 U. 8. 512, 513.

The act as construed by the state courts is valid.
N.Y,N.H. & H. R. R. v. New York, 165 U. S. 631;
Missouri v. Larabee Mills, 211 U. 8. 621; Gladson v.
Minnesota, 166 U. S. 430; Cleveland d&c. Ry. Co. v. Illinois,
177 U. 8. 522; Miich. Cent. R. R. v. Powers, 201 U. 8. 291;
Pacific Express Co. v. Setbert, 142 U. S. 348.

The bill contains no grounds for equitable interposition
as against Herndon. Cruikshank v. Bidwell, 176 U. S.
80; Pacific Exp. Co. v. Seibert, 44 Fed. Rep. 315. There
must be a real and not an imaginary danger of a multi-
plicity of suits. 7. & B. R. R. Co.v. B. H. T. & W. Ry.
:10 86 N. Y. 128; Arbuckle v. Blackburn, 191 U. S. 413,

5.

The bill is bad as it attempts to join two distinet pro-
ceedings. Street’s Fed. Eq. Prac., § 440; Gaines v. Chew,
2 How. 642; Brown v. Guarantee Trust Co., 128 U. 8. 412.

This objection can be taken despite the fact that the
question was not raised specifically by the demurrer.
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Hefner v. Northwestern Ins. Co., 123 U. 8. 751; Emmons
v. Nat. Mut. B. & L. Assn., 68 C. C. A. 330.

The suit is one against the State within the prohibition
of the Eleventh Amendment. Smyth v. Ames, 169 U. S.
518, 519; Ex parte Young, 209 U. S. 149 et seq.

This is a suit merely to test the constitutionality of the
act by suit against the secretary of state, as such, and
cannot be maintained. Fitts v. McGhee, 172 U. S. 530;
Ex parte Young, 209 U. S. 156, 157; In re Ayres, 123 U. S.
443.

No case being made against the prosecuting attorney the
suit against the secretary of state cannot be maintained.

The act against removals is not repugnant to Art. III
of the Constitution. Doyle v. Continental Ins. Co., 94 U.S.
535; Securitty Mutual Life Ins. Co. v. Prewitt, 202 U. S.
246; Cable v. United States Life Ins. Co., 191 U. S. 288.

The guaranty in Art. III as to trial by jury, relates to
the trial of crimes. Nashwille &ec. Ry. v. Alabama, 128
U. S. 101.

The act does not violate the interstate commerce clause
of the Constitution. It specifically permits the transac-
tion of interstate business by appellee even after revoca-
tion of its license for violating the act. Waters-Puerce
01l Co. v. Texas, 177 U. S. 46; Louis. & Nash. R. R. Co. V.
Kentucky, 183 U. S. 512, 518.

Appellee is not denied the equal protection of the laws.
Ducat v. Chicago, 10 Wall. 415; Norfolk Ry. Co. v. Penn-
sylvania, 136 U. S. 118.

As no domestic corporation can resort to the Federal
courts in cases in which jurisdiction is dependent upon
diversity of citizenship, the act instead of destroymng
equality, effects it. Security Mutual Life Ins. Co. V.
Preuntt, 202 U. 8. 257.

The classification was not an illegal one. Board of
Education v. Illinois, 203 U. S. 561; Pembina Mining Co.
v. Pennsylvania, 125 U. S. 188. Legislation dealing with
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railroads as a class has been frequently upheld. M<vssour:
Ry. Co. v. Mackey, 127 U. S. 209; Minneapolis Ry. Co. v.
Beckwith, 129 U. 8. 29; Missourt Pacific Ry. Co. v. Humes,
115T. 8. 512.

Appellee is not deprived by the revocation of its license
of its property without due process of law nor are its
privileges and immunities abridged. National Council
U. A. M. v. State Council, 203 U. S. 163.

It is the enforcement of a law contravening the Four-
teenth Amendment, nof its enactment, which constitutes
deprivation without due process. Kaukauna Co. v. Green
Bay &c. Canal, 142 U. 8. 269; Yesler v. Wash. Harbor
Line Commussioners, 146 U. S. 656.

The act abridges no immunity, denies no privilege
which appellee could enjoy as a ‘‘citizen of the United
States.” The constitutional provision invoked does not
apply to appellee. Waters-Pierce Oil Co. v. Texas, 177
U.8. 45, 46; Cooley’s Const. Lim., 7th ed., 567; Slaughter-
House Cases, 16 Wall. 74 et seq.

Appellee and its predecessors secured no contract with
Missouri under the act of 1870. Contracts between
States and railroads are not created by this court by
implication in order that acts of state legislatures may be
overturned. Williams v. Wingo, 177 U. S. 603; Jackson
V. Lamphire, 3 Pet. 289 ; Stone v. Mussissippt, 101 U. S,
?16; Central R. R. & Banking Co. v. Georgia, 92 U. 8.
370,

The provisions of general law applicable to foreign rail-
Way corporations were not rendered immutable and petri-
fied, by the license taken out in 1902, under the act of
1891, Schurz v. Cook, 148 U. 8. 407; Gregg v. Granby M.
& S. Co., 164 Missouri, 627; Bienville Water Co. v. Mobile,
186 U. 8. 218; Stone v. Mississippi, 101 U. S. 816.

A mere license by a State is always revocable. Doyle
V. Continental Ins. Co., 94 U. 8. 540; Barron v. Burnside,
121 U. 8. 199; Schurz v. Cook, 148 U. 8. 409.
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The act of 1870 included no guaranty with reference
to the right to sue in the Federal courts. No question,
as to the State’s right to prohibit the institution or re-
moval by appellee of suits by reason of any other ground
of Federal jurisdiction, is presented by the bill, and this
investigation will be restricted to the case made. Castillo
v. McConnico, 168 U. S. 681; Supervisors v. Stanley, 105
U. 8. 311; In re Garnett, 141 U. S. 12; Patterson v. Bark
Eudora, 190 U. 8. 176; Reduction Co. v. Sanitary Works,
199 U. 8. 318; Hatch v. Reardon, 204 U. S. 160.

Mr. M. A. Low, with whom Mr. E. C. Lindley was on
the brief, for appellee in No. 150:

The grants contained in the several acts of the legis-
lature of the State of Missouri authorizing foreign railway
corporations to construct and operate railways are, when
accepted, express and binding contracts, the impairment
of which is a violation of the Federal Constitution. They
are not mere licenses revocable at will. New Jersey v.
Yard, 95 U. S. 104; N. Y., L. E. & W. Ry. Co. v. Penn-
sylvania, 153 U. S. 628; Commonwealth v. M. & 0. R.
Co., 64 S. W. Rep. 451.

To add to the contract conditions imposing additione'tl
burdens, or taking away substantial rights, is to impair
its obligation. State ex rel. v. Cook, 171 Missouri, 348.

To forbid a railway company to continue to transact
its business within the State would be to destroy its prop-
erty, and it has no power to do that, so long as the com-
pany continues to do business in the State in accordance
with the terms of the contract under which it was admitted.
American Smelting Co. v. Colorado, 204 U. S. 103. And
see So. Ill. & Mo. Bridge Co. v. Stone, 174 Missoury, 1;
Stevens v. Pratt, 101 Illinois, 217; Academy v. Sullivan,
116 Illinois, 375.

The act of the legislature of the State of Missourl pro-
viding for revoking the license, right and authority of 2
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non-resident railway company to do business in the State
whenever it resorts to a Federal court, impairs the obliga-
tions of the contract with the State authorizing appellee
to do business in the State, takes its property without
due process of law, and deprives it of the equal protection
of the laws.

If there be an impairment of the obligation, the amount
is not material ; this court has power to redress the wrong.
Farrington v. Tennessee, 95 U. S. 679, 683; Commonwealth
v. M. & O. R. Co., 64 3. W. Rep. 451. The State did not
in any statute admitting railroads to do business in the
State, reserve the right after the railway company had
accepted the grant to deprive it of its right to resort to
the jurisdiction of Federal courts. No state legislature
can deprive any person of the right to resort in a proper
case to the courts of the United States. Blake v. Mec-
Clung, 172 U. 8. 239, 255; Cowles v. Mercer County, 7
Wall. 118, and see as to right of a foreign corporation to
control its own business, N. Y., L. E. & W. R. Co. v.
Pennsylvania, 153 U. S. 628; Railway Co. v. Whitton, 13
Wall. 270, 286.

The act of March 13, 1907, also denies equal protection
of the laws. By the invitation and permission of the State,
appellee is doing business therein, and is subject to its
brocess at the instance of suitors, as fully as any domestic
corporation. Under such circumstances it is entitled to
lnyoke the protection of this clause of the Federal Con-
stitution. Northwestern National Life Ins. Co. v. Riggs,
203 U. 8. 243,248;G., C. & S. F. R. Co. v. Ellis, 165 U. S.
150, 154.

The statute cannot be justified on the ground of classifi-
cation. Foreign railway corporations which have been
admitted to do business in the State upon an equality
with domestic corporations, cannot be denied the equal
brotection of the laws of the State. St. Tammany Water
Works v. New Orleans Water Works, 120 U. S. 64, 71;
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M. & St. L. Ry. Co. v. Beckwith, 129 U. S. 26; State v.
Cadigan, 50 Atl. Rep. 1079, 1081; Cotting v. Kansas City
Stock Yards Co., 183 U. S. 79; Ex parte Young, 209 U. 8.
123, 146; Barbrer v. Connolly, 113 U. 8. 27, 31.

A State cannot give a preference in litigation to its
own citizens over those of other States, Blake v. Mc-
Clung, 172 U. 8. 239, 254-256, nor can it deny to a for-
eign railway corporation, authorized to operate railways
in the State, access to the courts of the land when such
right is fully and freely given to every person and to all
other foreign corporations, as well as to domestic corpora-
tions. Home Insurance Co. v. Morse, 20 Wall. 445.

The act by reason of the enormous penalties imposed
for an unsuccessful effort to test its validity, as well as
by reason of the arbitrary power conferred upon the
secretary of state, without a hearing, to revoke the license
of appellee to do business within the State, takes its
property without due process of law.

Due process of law means law in the regular course of
administration through courts of justice, Kent, Com., 13.
It requires notice, hearing and judgment, Bertholf v.
O’Reilly, 74 N. Y. 519; Londoner v. Denver, 210 U. S.
373, 385.

The State cannot give its secretary of state purely
personal and arbitrary power to take the property of a
person or corporation, or to forfeit its right to use that
property. Wynehamer v. People, 13 N. Y. 378, 392;
Hagar v. Reclamation District, 111 U. S. 701, 708.

Cases holding that the licenses of certain transitory
corporations, licensed, temporarily, to do business in a
State, may be revoked on account of the removal of cases
from state to Federal courts, can be distinguished. Monon-
gahela Navigation Co. v. United States, 148 U. S. 312, 343.

The act requiring all passenger trains to stop at the
junction points is an unwarranted interference with intex:—
state commerce. [llinois Cent. R. Co. v. Illinois, 163 U. 5.
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142; Gladson v. Minnesota, 166 U. 8. 427; L. S. & M. S.
Ry. Co. v. Ohio, 173 U. 8. 285; Cleveland, C., C. & Si. L.
Ry. Co. v. Illinois, 177 U. 8. 514.

After all local conditions have been reasonably pro-
vided for, railways may rightfully adopt special provisions
for through traffic, and legislative interference therewith
Is an unreasonable and unlawful interference with inter-
state commerce. Cleveland, C., C. & St. L. Ry. Co. v.
Illinots, 177 U. 8. 514; Mississippt R. R. Com. v. Illinois
Cent. R. Co., 203 U. 8. 335; Atlantic Coast Line v. Wharton,
207 U. 8. 328.

This statute cannot be upheld as a reasonable exercise
of the police power in regard to safe passage of the trains
of one company across the railroad of another, as its
manifest purpose is to provide for the transfer of pas-
sengers, baggage, mails and express freight at junction
points.

The bill is not multifarious. Graves v. Ashburn, 215
gl-?S. 331; Campbell v. Mackey, 1 Mylne & Craig, 603,

. The objection of multifariousness comes too late. Mul-
tifariousness is a technical objection, Brown v. Guarantee
Trust Co., 128 U. S. 403, 412, which must be raised, if
at .all, at the first opportunity, and if not so presented,
1t Is waived. When it appears on the face of the bill, the
objection should be raised by special demurrer. Billings
V. Mann, 156 Massachusetts, 203, 205; 1 Street’s Fed.
Eq. Pr,, §936; Daniel’s Chanc. PL & Pr., 6th Am. ed.,
586, note 5; Jackson v. Glos, 144 Tllinois, 21.

While the court may, sua sponte, raise the objection of
multifariousness, even on appeal, there seems to be no

case in which it has been done. Oliver v. Piatt, 3 How.
332, 496.

Mr. James P. Gilmore and Mr. Gardiner Lathrop, with
whom Mpr. Robert Dunlap and Mr. Thomas R. Morrow
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were on the brief, for appellee in No. 151, argued simul-
taneously herewith:

The act in question is unconstitutional in that it im-
pairs the obligation of a contract between the State of
Missouri and the appellee, which had, prior to its pas-
sage, complied with the laws of that State relating to
the qualification by foreign corporations to do business
therein and which had received license or franchise there-
for. State ex rel. v. Cook, 171 Missouri, 348; Dartmouth
College v. Woodward, 4 Wheat. 518; American Smelting &
Refining Co. v. Colorado, 204 U. S. 103; and see the re-
cently decided cases by this court of Western Union Tele-
graph Co. v. Kansas, 216 U. S. 1; Pullman Company v.
Kansas, 216 U. S. 56; and also Razlroad Co. v. Pennsyl-
vania, 153 U. 8. 628; Gordon v. Appeal Tax Court, 3 How.
133.

A contract created by a charter cannot be impaired
during the life of the charter grant. Aittorney General v.
Bank, 4 Jones Eq. (N. C.) 287; Wendover v. City, 15 B.
Monroe (Ky.), 258; Commonwealth v. Mobile & Ohio R. R.
Co. (Ky.), 64 S. W. Rep. 451; Bank v. Knoop, 16 How.
369.

Similar statutes imposing burdens on foreign corpora-
tions were held unconstitutional in Seaboard Railway Co.
v. Railroad Commassion, 155 Fed. Rep. 792; Railway Co.
v. Ludwig, 156 Fed. Rep. 152; Western Union Telegraph
Co. v. Julien, 169 Fed. Rep. 166; Railroad Co. v. Cross,
171 Fed. Rep. 480. :

The act deprives appellee of its property without due
process of law. As the appellee acquired its railroad in
the State of Missouri, with privileges and franchises ap-
purtenant thereto, which included the right to use the
same in the transportation of persons and property under
the act of 1870, these rights and franchises appurtenant
to the property became vested, and the State could not
thereafter under the act of 1907 impose an arbitrary or
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unreasonable condition upon the further exercise of such
rights. After the rights and privileges had become vested,
the State could only impose such reasonable police regula-
tions concerning the use of the property and the conduct
of the business as would be necessary to protect the public
in general. Society for Savings v. Coyte, 6 Wall. 59%4;
Hamilton County v. Massachusetts, 6 Wall. 632; California
v. Railroad Co., 127 U. S. 1; State ex rel. v. Ackerman, 51
Ohio St. 163; Life Insurance Co. v. County, 28 Montana,
484: State v. Railroad, 43 Minnesota, 17; Wilmington
Railroad v. Reid, 13 Wall. 264; Railroad Company v.
Hewes, 183 U. S. 66. See also Railway Co. v. Sullivan,
173 Fed. Rep. 556.

Rights and privileges which attach to the use of the
property, when they become vested under the law of the
State, are property rights which cannot be taken away
without compensation by the State. Gulf & S. I. R. R.
Co. v. Hewes, 183 U. 8. 77; Monongahela &c. Co. v. United
States, 148 U. 8. 312; Wilcox v. Cons. Gas Co., 212 U. S.
22, 44; Brunswick & T. Water Dist. Co. v. Maine Water
Co., 59 Atl. Rep. 537; Garfield v. Goldsby, 211 U. S. 249,
262. .

The action of the secretary of state in cancelling the
permit and forfeiting rights is unrestricted without any
provision to protest against his decision in the first in-
stance, or to review it after it has been made. Hagar v.
Reclamation District, 111 U. S. 701; Murray’s Lessees v.
Lancow, 18 How. 272; Holden v. Hardy, 169 U. S. 366;
Scott v. McNeal, 154 U. S. 34; Barbier v. Connolly, 113
U. 8. 27; Yick Wo v. Hopkins, 118 U. 8. 356; In re Quong
Wo, 13 Fed. Rep. 229; In re Wo Lee, 26 Fed. Rep. 471;
Barthet v. City, 24 Fed. Rep. 563.

The action of the secretary of state is also made con-
clusive, which, under the circumstances of this case, can-
not be permitted. It is not even subject to review in
subsequent prosecutions for penalties. Railway Co. v.

VOL. cexXviii—10
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Minnesota, 134 U. S. 418; Felix v. Wallace County, 62
Kansas, 832; Railway Co. v. Stmmonson, 64 Kansas, 802;
Railway Co. v. Payne, 33 Arkansas, 816; Mayer v. Ver-
landz, 39 Minnesota, 438.

The penalty provisions of the statute in question are
so excessive and unreasonable that they violate the
Fourteenth Amendment to the Constitution of the United
States and result in depriving appellee of its property
without due process of law. FEz parte Young, 209 U. S.
123.

The Prewitt Case, 202 U. 8. 246, and other cases can be
distinguished. Insurance Co. v. Morse, 20 Wall. 445;
Bigelow v. Nickerson, 70 Fed. Rep. 113; Revmers v. Seaico
Mfg. Co., 70 Fed. Rep. 573.

The right of a State to impose conditions upon foreign
corporations doing business therein is not unlimited. In-
surance Co. v. French, 18 How. 404; Waters-Pierce Oil
Co. v. Texas, 177 U. S. 28; Hammond Packing Co. v. Ar-
kansas, 212 U. S. 322; American Refining & Smelting Co.
v. Colorado, supra, also distinguished.

MR. JusticE Day delivered the opinion of the court.

This suit was brought by the Chicago, Rock Island and
Pacific Railway Company in the Circuit Court of the
United States for the Western District of Missouri to en-
join the execution of certain provisions of the acts of the
legislature of the State of Missouri, as violative of com-
plainant’s rights under the: Federal Constitution. The
bill was filed against Harry T. Herndon, prosecuting at-
torney of Clinton County, Missouri, and John E. Swanger,
secretary of state of the State of Missouri.

The bill is very lengthy, and as the decision of the court
was made upon demurrer to it, it will be necessary to c.all
attention to some of its pertinent allegations. Complain-
ant avers that it is a duly organized corporation of the




HERNDON ». CHI., ROCK ISLAND & PAC. RY. 147

218 U. 8. Opinion of the Court.

State of Illinois, operating a railroad in certain States,
among others, in the State of Missouri, and is engaged in
both state and interstate commerce. It sets forth in de-
tail the acts of the State of Missouri authorizing the con-
solidation, extension and operation of the railroads under
which it claims to have acquired its system of railroads in
that State. It avers that it duly filed with the secretary
of state of the State of Missouri a copy of its charter, in
compliance with the laws of the State, and received a
certificate, November 22, 1902, in all respects in com-
pliance with the laws of the State, authorizing the com-
plainant to carry on business in said State for the term
ending April 3, 1903, which certificate is in full force, never
having been cancelled or withdrawn.

The bill sets forth the act of March 19, 1907, amend-
ing § 1075 of the Revised Statutes of Missouri, requir-
ing railroad companies to perform certain duties, among
others to stop passenger trains at the junction or inter-
secting points of other railroads. As that amended section
is one of the acts complained of it is set forth in the mar-
gin.!

!Sec. 1075. Every railroad corporation in this State which now is,
or may hereafter be, engaged in the transportation of persons or prop-
erty, from one point in this State to another point in this State, shall
give public notice of the regular time of starting and running its cars,
and shall furnish sufficient accommodations for the transportation of
all such passengers, baggage, mails and express freight as shall, within
a reasonable time previous thereto, be offered for transportation at the
1)‘1ace of starting, at the junctions of other railroads, and at the junc-
tion of branch railroads of the same system as herein defined, carrying
bassengers, and at the several stopping places; and shall, at all eross-
ngs and intersections of other railroads, where such other railroad and
the railroad crossing the same are now, or may hereafter be made upon
the same grade, and the character of the land at such crossing or in-
Fe}”section will admit of the same, erect, build, and maintain, either
lointly with the railroad company whose road is crossed, or separately
by each railroad company, a depot or passenger house and waiting
foom or rooms sufficient to comfortably accommodate all passengers
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Concerning this section, and the requirement to stop
trains at junection points, the bill sets out that the com-
plainant has traffic rights over the Chicago, Burlington
and Quincy Railway track between Cameron Junction
and Kansas City; that the town of Lathrop is a town of
about one thousand inhabitants, situated in Clinton
County, Missouri, between Cameron Junetion and Kansas
City on said line of railway; that complainant, for the
purpose of carrying on its business as a common carrier,
at the said station of Lathrop stops a morning and even-
ing passenger train each way, two west bound, and two
east bound, and, in addition thereto, stops two passenger
trains, one east bound and one west bound, which are
local freight trains regularly carrying passengers. Com-
plainant further sets forth that it runs a fast through
passenger train between Chicago, Fort Worth, and Dal-
las, Texas, by means of connecting carriers in the State of

awaiting the arrival and .departure of trains at such junction, or rail-
road crossing, and shall keep such depot or passenger house or rooms
warm, lighted and open to the ingress and egress of all passengers for &
reasonable time before the arrival and until after the departure of all
trains carrying passengers on said railroad or railroads; and they are
hereby required to stop all trains carrying passengers at the junetion
or intersection of other railroads, and they are further required to re-
ceive all passengers and baggage for, and to stop, on a flag or signal, all
trains carrying passengers, at the junction of all branch railroads of
the same system, which said branch railroads are eighteen miles or
more in length and at the terminus of which is located any county
seat town of any county in this State a sufficient length of time to al-
low the transfer of passengers, personal baggage, mails and express
freight from the trains of railroads so connecting or intersecting; or
they may mutually arrange for the transportation of such persons and
property over both roads without change of cars; and they shal{ be
compelled to receive all passengers and freight from such connecting,
intersecting, or branch roads whenever the same shall be delivered‘ to
them. And every railroad company or corporation owning, operating
or leasing any railroad in this State shall keep all its depots, stations,
or passenger houses, whether located at the crossing or intersection of




HERNDON ». CHI,, ROCK ISLAND & PAC. RY. 149
218 U. 8. Opinion of the Court.

Texas, and a fast through passenger train between Chicago
and the Pacific coast by means of connecting carriers
beyond the Territory of Oklahoma, neither of which stop
at the station of Lathrop to take on or let off passengers;
that said trains which do not stop at Lathrop are imme-
diately preceded by trains that do stop there, and which
are maintained for the purpose of collecting passengers
from local stations and conveying them to nearby sta-
tions on the line of the road of the complainant, where
both of said fast through trains do stop for the purpose of
taking on and letting off passengers.

The complainant further avers that the tracks of the
complainant cross and intersect with the tracks of the
Atchison, Topeka and Santa Fe Railway Company at the
sald station of Lathrop; that the Atchison, Topeka and
Santa Fe Railway runs two trains each way every day, all
of which stop at the station of Lathrop, and which make
close and direct connection with the trains which the

other roads or elsewhere, warm, lighted and open to the ingress and
egress of all passengers a reasonable time before the arrival and until
after the departure of all passenger trains on said railroad which stop
or receive or discharge passengers at such depots, stations or passenger
houses. Every railroad corporation or company which shall fail, neg-
lect or refuse to comply with any or either one of the provisions of this
section from and after the time the same shall become a law, shall, for
each day said railroad corporation or company refuses, neglects or
fails to comply therewith, shall forfeit and pay the sum of twenty-
five dollars, which may be recovered in the name of the State of Mis-
souri, to the use of the school fund of the county wherein said crossing,
depot, station, passenger house or branch railroad is located; and it
shall be the duty of the prosecuting attorney to prosecute for a recov-
ery of the same. The term “railroad corporations,” as used in this
:}‘-t, ’s’hall include the term “railway company and railway corpora-
ion.

Sec. 2. Inasmuch as the train service is very inconvenient and un-
_Satisfactory in some places constitutes an emergency within the mean-
g of the constitution; therefore, This act shall take effect and be in
force from and after its passage.
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complainant stops at the station of Lathrop; that except
under unusual circumstances passengers seldom find it
convenient to change from the complainant’s railway to
that of the Atchison, Topeka and Santa Fe line at the
station of Lathrop. Complainant avers that to stop the
through interstate trains running between Chicago, Fort
Worth and Dallas, Texas, and between Chicago and the
Pacific coast would be a direct, unreasonable and unwar-
rantable interference with its interstate business, and that
said through trains are maintained for and are essential
to the purpose of transporting interstate passenger traffic,
and for the carriage of the United States mails. The
complainant avers that the facilities for the interchange
of passengers at the station of Lathrop are amply suffi-
cient to accommodate the public, and that the service is
both convenient and satisfactory to the public. The hill
further avers that if the said through trains are required
to stop at all junctions with other railways and there
interchange passengers with such road, their usefulness
as through trains will be destroyed, and the interstate
business of the complainant interfered with to an unwar-
ranted extent without any corresponding benefit to the
traveling public; that the law of March 19, 1907, as ap-
plied to said trains which do not stop at the station of
Lathrop, is a serious burden upon interstate commerce s0
conducted by said trains, and an unlawful and unreason-
able interference therewith, and in violation of the Con-
stitution of the United States and the acts of Congress
regulating commerce. Complainant avers that the act
of March 19, 1907, requiring trains carrying passengers
to stop at the junction or intersections of other roads for
the purpose of interchanging passengers and baggage at
such junction points, was not passed in the exercise of the
police power of the State of Missouri to protect the travel-
ing publie, but solely for the purpose of increasing travgl-
ing facilities, and to provide a more convenient and satis-
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factory train service at such junction points. Complainant
avers that it installed an interlocking plant and an auto-
matic signal device at the intersection with the tracks of
the Atchison, Topeka and Santa Fe Railway at the station
of Lathrop, and thereby provided an absolutely safe
method for its through trains to pass over the tracks of
the Atchison, Topeka and Santa Fe road without stop-
ping. The bill avers that Harry T. Herndon, as prosecut-
ing attorney for the county of Clinton, Missouri, threatens
to and will, unless enjoined, put in motion the special
provisions of the act of March 19, 1907, for the enforce-
ment of penalties of $25 per day since July 21, 1907,
which penalties in a short time would amount to many
thousands of dollars.

Complainant further avers that defendant John E.
Swanger, secretary of state of the State of Missouri, under
and by authority of said act of the State of Missouri, ap-
proved March 13, 1907, concerning the bringing of cases
by foreign corporations in the Federal courts, which act
is set forth in the margin ! threatens to, and will, unless

! Be it enacted by the General Assembly of the State of Missouri, as
follows:

Sec. 1. If any foreign or non-resident railway corporation of what-
ever kind, incorporated, created and existing under the laws of any
other State, Territory or country, and doing business as a carrier of
freight or passengers from one point in this State, to another point in
this State, under the laws of this State, regulating or authorizing the
licensing of, or the issuing of a permit or a certificate of authority to,
or suffering or allowing any such corporation to enter or to do business
in this State, shall, without the consent of the other party, in writing,
to any suit or proceeding brought by or against it in any court of this
State, remove said suit or proceeding to any Federal court, or shall in-
stitute any suit or proceeding against any citizen of this State in any
Federal court, the license, permit, certificate of authority and all right
of such corporation and its agents to carry passengers or freight from
one point in this State to another point in this State shall forthwith
be revoked by the secretary of state, and its right to do such business
shall cease, and the secretary of state shall publish sueh revocation in
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enjoined, cancel the complainant’s certificate of the right
to do business in the State of Missouri, and will take other
steps necessary to revoke the license and permit as pro-
vided in the act of March 13, 1907, should the complain-
ant file this, its bill of complaint, in the United States
Circuit Court, and because of any attempt complainant

some newspaper of large and general circulation in the State, and such
corporation shall not again be authorized or permitted to carry pas-
sengers or freight from one point in this State to another point in this
State, or to do business as a carrier of passengers or freight of any
kind from one point in this State to another point in this State at any
time within five years from the date of such revocation or the cessation
of such right. But the revocation of such license, permit, right, certif-
icate of authority, or the cessation of such right, shall not be deemed
to prohibit or prevent such corporation from carrying passengers or
freight from a point within this State to a point without this State, or
from & point without this State to a point within this State, or from
making what are known as interstate shipments and transportation.

SEc. 2. If any corporation included in the provisions of this act
shall carry, or attempt to carry, or hold itself out to carry passengers
or freight of any kind from one point in the State to another without
a license, permit or certificate of authority therefor first had and ob-
tained from the State of Missouri—to be issued by the secretary of
state—or after its license, permit, right or certificate of authority to
carry passengers or freight of any kind from one point in this State to
another point in this State, shall have been revoked or ceased, as pro-
vided for by the preceding section of this act, it shall forfeit and pay
to the State of Missouri for each offense a penalty of not less than two
thousand dollars nor more than ten thousand dollars, suit to be brought
therefor in any court of competent jurisdiction by the attorney gen-
eral or the prosecuting attorney of any county in the State in which
such offense shall have been committed, and such offense shall be
deemed to have been committed either in the county where such trans-
portation originated or in the county where it terminated. And the
governor may, whenever he shall deem it necessary, appoint special
counsel to assist the attorney general or any prosecuting attorney to
enforce or carry out the provisions of this act.

Skc. 3. All acts or parts of acts in conflict herewith are, in so far as
they are in conflict, hereby repealed.

Approved March 13, 1907.

[Laws of Missouri of 1907, p. 174.]
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may make to remove any case in a Federal court from any
state court of the State of Missouri, and to bring any case
in any Federal court against a citizen of the State of
Missouri. The bill then sets out the coming of the com-
plainant into the State of Missouri in accordance with
the laws of the State, that it acquired property therein,
which included many miles of railroad, depots, station
grounds, shops and warehouses, terminals, rolling stock,
and other equipment necessary to the maintenance and
operation of its line located in the State of Missouri and
at an assessed value of $3,252,775. The bill sets out the
various particulars wherein it is contended that the act of
March 13, 1907, is void under the Constitution of the
United States, and the bill avers that if the complainant
should attempt to remove into the Federal courts any
case commenced in the state courts of Missouri, or should
commence proceedings in any Federal court against a
citizen of the State of Missouri, the defendant, as secre-
tary of state of the State of Missouri, would deny the
right of complainant to do business in the State of Mis-
souri, and if the complainant attempted to carry on the
same it would be subject to forfeit and to pay to the State
of Missouri a penalty of not less than $2,000 or more than
$10,000, to be recovered in any court in the State having
jurisdiction. An injunction was prayed against the de-
fendant Harry T. Herndon as prosecuting attorney of the
county of Clinton, Missouri, requiring him to refrain from
enforcing, or attempting to enforce, the provisions of the
act of March 19, 1907, so far as it relates to the stopping
of the trains aforesaid, at the crossing of the Atchison,
Topeka and Santa Fe Railway at the station of Lathrop,
.(“hnton County, Missouri, and from enforcing, or attempt-
Ing to enforce, the penalties of the statute; and that the
defendant John E. Swanger, secretary of state of the State
of Missouri, be restrained from enforcing, or attempting
to enforce, the provisions of the act of March 13, 1907,
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providing for the revocation and cancelling of the com-
plainant’s charter because of the removal of cases from a
state to a Federal court, or bringing suit in a Federal
court against any ecitizen of the State of Missouri.

A demurrer was filed to the bill by both of the defend-
ants, the same was overruled, and a final decree was
entered enjoining the enforcement of the act of March 13,
1907, because of the beginning of the suits, or the removal
of cases to Federal courts, and enjoining the enforcement
of the act of March 19, 1907, so far as it relates to the
complainant’s said trains passing through Lathrop, or the
stopping of such trains at the station of Lathrop, and en-
joined the defendant prosecuting attorney of Clinton
County, Missouri, from enforcing, or attempting to en-
force, the provisions of said act as to stopping said trains,
or enforcing the penalties provided for in that act for the
failure to comply with the provisions thereof.

It is evident from the foregoing statement that the
constitutional questions involved in this case are: First,
whether under the act of March 19, 1907, the complainant
can be compelled to stop its through trains, described in
the bill, at the station of Lathrop, and whether such a
statute, so far as it relates to interstate commerce trains,
is void as an attempt to regulate interstate commerce,
and imposes a burden thereon by state legislation. And,
secondly, under the act of March 13, 1907, can the license
and right of the complainant to do business in the State
of Missouri be lawfully revoked because it has begun a
suit, or may remove a suit, from a state court to a Federal
court, complainant being a corporaticn organized in an-
other State.

Before considering these questions we will notice some
of the objections to the decree below made by the learned
counsel for the State. It is asserted that the bill is multi-
farious, and that there is no right to join the defendants,
the prosecuting attorney and secretary of state in the
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same bill. But no objection to such joinder of the parties
was specially taken, and it is well settled that an objec-
tion of this character must be promptly made. The
proper way to raise such question is by special demurrer
specifically directed to the objection. Street Fed. Equity
Practice, vol. 1, § 936. It is true that a court may itself
take the objection in extreme cases, when that course is
essential to the necessary and proper administration of
justice. But, as laid down in Oliver v. Piatt, 3 How. 333,
412, Mr. Justice Story, speaking for the court, says, “ if
the court can get to a final decree without serious embar-
rassment, it will do so,” and, continues the learned justice:
“A fortiort, an appellate court would scarcely entertain
the objection, if it was not forced upon it by a moral ne-
cessity.”” No such case exists here. Certainly, in the
absence of a specific objection, there is no difficulty in
hearing at the same time the case against the secretary of
state and the prosecuting attorney. The bringing of the
suit against the prosecuting attorney in the Federal court,
if the statute of March 19, 1907, is to be carried out, will
forfeit the complainant’s right to do business within the
State, and we see no reason why the right to declare such
forfeiture may not be considered with the case against the
prosecuting attorney. We find no merit in the objection
of multifariousness.

As to the objection that the suit is one against the State,
we think no diseussion is necessary, and content ourselves
with a reference to the late cases in this court to that
point. Ezx parte Young, 209 U. S. 123; Western Union
Telegraph Co. v. Andrews, 216 U. S. 165.

The act of March 19, 1907, requiring the stopping of
certain trains, upon its face seems to require the stoppage
of all passenger trains at the junction or intersection of
other roads. But it is contended by counsel for the State
that this statute is but an amendment of former statutes,
and that the requirement to stop trains carrying pas-
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sengers, as qualified by the subsequent language of the
act, means to stop such trains for a sufficient length of
time to allow the transfer of passengers, personal baggage,
mails and express from the trains of the roads connecting
or intersecting to the trains of the other road, and that,
therefore, the act applies only to the operation of trains
actually carrying such passengers, personal baggage, mails
and express as are destined for points on the connecting
road, and does not require the stoppage of all trains carry-
ing passengers, as is set out in the bill. And this conclu-
sion, it is said, must necessarily follow because of the
construction given to the statute prior to its amendment
on March 19, 1907. State ex rel. v. The W. St. L. & P.
Ry. Co., 83 Missouri, 148; Logan v. H. & St. J. R. R.
Co., 77 Missouri, 666; State ex rel. v. Railroad, 105 Mo.
App. 212.

The contention is that the amendment of 1907 has only
the effect to bring into the statute certain provisions as
to branch railroads. Assuming this to be a correct inter-
pretation of this statute, and that it only requires the
stoppage of trains at Lathrop carrying passengers destined
for points on the intersecting railroad, or to take up pas-
sengers there destined for points on complainant’s road,
the question remains, Would the requirement of the act of
March 19, 1907, to stop the through trains described in
the bill, for such purpose and under the circumstances
set forth, be an unlawful attempt to regulate interstate
commerce and impose an unlawful burden thereon?

The extent of the right to control through interstate
transportation of passengers by state legislation, or under
orders of a commission authorized by the State, has beep
recently before this court. Miss. R. R. Co. v. Illinois
Central R. R. Co., 203 U. 8. 335; Atlantic Coast Line Co.
v. Wharton, 207 U. S. 328.

The principle to be deduced from these cases is, that
where a railroad company has already provided ample
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facilities for the adequate accommodation of the travel-
ing public such as may be proper and reasonable at any
given point, and operates interstate commerce trains,
carrying passengers through the same places, at which
such interstate trains do not stop, a state regulation which
requires the stopping of such interstate trains, in addition
to ample facilities already provided, to the detriment
and hindrance of interstate traffic, is an unlawful regula-
tion and burden upon interstate commerce. Applying the
principles thus settled and taking the allegations of the-
bill as true, which we must do in view of the fact that the
case was decided upon demurrer, we think that constru-
ing the statute so as to require the stoppage of the through
trains whenever any persons might seek to avail them-
selves thereof, in order to permit a transfer of passengers
from one road to the other upon such trains, would be an
unnecessary and unlawful burden upon interstate traffic.
The averment of the bill is that the business is already
amply provided for in the other trains of the company
and the connecting road, and the serious detriment to the
interstate carrying business from the requirement to stop
the through trains described for the purpose of permitting
such transfers, is fully set forth in the bill, and admitted
by the demurrer.

It is true that the bill avers that few persons require
transfer at such connecting point, but if passengers have
the right under this statute to require the stoppage of
such through trains at Lathrop whenever they may desire
_to avail themselves of such privilege, serious inconven-
lence would result to the interstate traffic in question.
It is to be remembered that this statute is not of that
class passed in the exercise of the police power of the
State for the promotion of the public safety and requir-
ng the stoppage of trains by one railroad before crossing
the _tracks of another railroad—this statute, as its second
section shows, was passed for the purpose of providing
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greater facilities of travel, and not for the protection of
life and limb. We therefore reach the conclusion that
the Circuit Court did not err in granting the injunc-
tion so far as it relates to the enforcement of the act of
March 19, 1907, relating to the stoppage of the inter-
state commerce trains at the station at Lathrop.

As to the validity of the act of March 13, 1907, forfeit-
ing the right of the company to do business in the State
of Missouri, and subjecting it to penalties in case it should

- bring a suit in the Federal courts, or remove one from the

state courts to the Federal courts, but little need be said.
This is so because of the cases decided at this term involv-
ing contentions kindred to the one made in this case.
See Western Union Tel. Co. v. Kansas, 216 U. S. 1; Pull-
man Co. v. Kansas, 216 U. S. 56 ; Ludwig v. Western Union
Tel Co., 216 U. 8. 146; Southern Railway Co. v. Green,
216 U. S. 400.

Applying the principles announced in those cases, it is
evident that the act in controversy cannot stand in view
of the provisions of the Constitution of the United States.
Moreover, this is not a case where the State has under-
taken to prevent the coming of the corporation into its
borders for the purpose of carrying on business. The
corporation was within the State, complying with its
laws, and had acquired, under the sanction of the State,
a large amount of property within its borders, and thus
had become a person within the State within the meaning
of the Constitution, and entitled to its protection. Under
the statute in controversy a domestic railroad company
might bring an action in the Federal court, or in a proper
case remove one thereto, without being subject to the
forfeiture of its right to do business, or to the imposition
of penalties provided for in the act. In all the cases iv
this court, discussing the right of the States to exclude
foreign corporations, and to prevent them from remov-
ing cases to the Federal courts, it has been conceded that
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while the right to do local business within the State may
not have been derived from the Federal Constitution, the
right to resort to the Federal courts is a creation of the
Constitution of the United States and the statutes passed
in pursuance thereof.

It is enough now to say that within the principles de-
cided at this term, in the cases cited above, the act of
March 13, 1907, as applied to the complainant railroad
company, in view of the admitted facts set out in the bill
in this case, is unconstitutional and void. We find no
error in the decree granted in the Circuit Court, and the
same is affirmed.

A ffirmed.

Tuae CHIEF JUSTICE concurs in the result.

ROACH, SECRETARY OF STATE OF THE STATE
OF MISSOURI, ». ATCHISON, TOPEKA AND
SANTA FE RAILWAY COMPANY.!

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES
FOR THE WESTERN DISTRICT OF MISSOURI.

No. 151. Argued April 14, 1910.—Decided May 31, 1910.

Decided on the authority of the preceding case.
THE facts are stated in the opinion.

Mr. James T. Blawr, with whom Mr. Elliott W. Magjor,

1 2o . .
¢ ergmal docket title Swanger, Secretary of State, etc., ». Atchison,
zopem & Santa Fe Railway Company; on December 9, 1909, Roach,
Recretary of State, was substituted as plaintiff in error.
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Attorney General of the State of Missouri, and Mr,
Charles G. Revelle were on the brief, for appellants.!

Mr. M. A. Low, with whom Mr. E. C. Lindley was on
the brief, for appellees in No. 150.1

Mr. Gardiner Lathrop, with whom M7r. Robert Dunlap,
Mr. Thomas R. Morrow and Mr. James P. Gilimore were
on the brief, for appellee in No. 151.1

Mg. Justice Day delivered the opinion of the court.

This case was argued at the same time with No. 150,
and involves the validity of the statute of Mareh 13, 1907.
The case was also decided upon demurrer to the bill. The
allegations of the bill and supplemental bill showed that
the Atchison, Topeka and Santa Fe Railway Company
was within the State of Missouri in compliance with its
laws; that it had acquired a large amount of property
therein; that, being a foreign corporation, it had removed
suits from a State to the Federal court, and the company
averred that for that reason its right to do business in the
State of Missouri was about to be revoked by the action
of the secretary of state. This case comes within the
principles just laid down in No. 150, and the decree of the
Circuit Court is affirmed.

Affirmed.

Tre CHIEF JUSTICE conecurs in the result.

! See abstracts of arguments in preceding case with which this was
argued simultaneously.
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FRANKLIN ». STATE OF SOUTH CAROLINA.

ERROR TO THE SUPREME COURT OF THE STATE OF SOUTH
CAROLINA.

No. 164. Argued April 20, 21, 1910.—Decided May 31, 1910.

On writ of error to review a judgment of conviction of the state court
this court has no jurisdiction to notice errors other than those
which involve alleged violations of Federal rights. The States have
the right to administer their own laws for the prosecution of crime
so long as fundamental rights secured by Federal law are not denied.

Whether provisions as to qualifications of jurors and electors in subse-
quently adopted constitution and subsequently enacted laws of one
of the States enumerated in the act of Congress of June 25, 1868,
c. 70, 15 Stat. 73, providing that the constitution of such States
should never be amended so as to deprive citizens of the United
States of their rights as electors, violate such act will not be deter-
mined at the instance of a person convicted of erime unless it ap-
pears that persons qualified under the Federal act were disqualified
and thereby prevented from serving on the jury by the constitution
and laws the validity whereof is attacked.

Quere whether the act of June 25, 1868, c. 70, 15 Stat. 73, does restrict
the States enumerated therein in fixing the qualifications for suffrage
within such States respectively.

Where the real objection is that a grand jury is so made up as to ex-
clude persons of the race of accused the facts establishing the con-
tention must be averred and proved. Martin v. Texas, 200 U. S. 316.

Where the state court has held that under the state jury law the com-
missioners are only required to select men of good moral character
and that competent negroes are equally eligible with others, this
court cannot hold that a negro is denied equal protection of the law
by reason of the statute because the commissioners have not se-
lected any negroes for the grand jury which indicted him; and so
held as to the jury law of 1902 of South Carolina.

The granting and denial of continuances are matters within the dis-
cretion of the trial court and are not ordinarily reviewable; in this
case the refusal to grant a continuance did not amount to a denial
of due process of law to the accused.

Quere, and not decided in this case, to what extent one can resist
arrest under process issued under a void or unconstitutional law.

VOL. cexviii—I11
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Where one about to be arrested by an officer of the law under process
issued under a law which is unconstitutional shoots the officer upon
his entering the room, the question of right of resistance to arrest is
for the jury and the accused is not entitled to a peremptory in-
struction of dismissal, nor is he denied due process of law under the
Fourteenth Amendment by the refusal of the court to give such in-
struction because the process was issued under a statute violative
of the Thirteenth Amendment to wit, § 357 of the Criminal Code of
South Carolina in regard to agricultural contracts.

80 So. Car. 332, affirmed.

THE facts are stated in the opinion.

Mr. Jacob Moorer and Mr. John Adams, for plaintiff
in error.

Mvr. Charles J. Bonaparte submitted a supplemental
brief for plaintiff in error.

Mr. J. Fraser Lyon, Attorney General of the State of
South Carolina, and Mr. D. S. Henderson, with whom
Mr. C. M. Efird and Mr. B. H. Moss were on the brief,
for defendant in error.

MRr. JusticE DAy delivered the opinion of the court.

The plaintiff in error, Pink Franklin, a citizen of the
negro race, was convicted, in the Court of General Ses-
sions for the county of Orangeburg, South Carolina, of
the crime of murder by the shooting of one H. E. Val-
entine; thereupon he was sentenced to suffer the death
penalty, and upon appeal to the Supreme Court of South
Carolina the judgment of the Court of General Sessions
was affirmed. State v. Franklin, 80 So. Car. 332. The
case is here upon a writ of error to the Supreme Court of
South Carolina.

The record discloses that the homicide oecurred upon
the attempt of H. E. Valentine, a constable, to arrest
Franklin upon a charge of ‘“having violated and broken
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an agricultural contract,” against the form of a statute
made and provided in such cases in the State of South
Carolina. The statute referred to is § 357 of the criminal
code of South Carolina, which provides:

‘““Any laborer working on shares of crop or for wages in
money or other valuable consideration under a verbal or
written contract to labor on farm lands, who shall receive
advances either in money or supplies and thereafter wil-
fully and without just cause fail to perform the reasonable
service required of him by the terms of said contract, shall
be liable to prosecution for a misdemeanor, and on con-
viction shall be punished by imprisonment for not less
than twenty days nor more than thirty days, or to be
fined in the sum of not less than twenty-five dollars nor
more than one hundred dollars, in the discretion of the
court: Provided, The verbal contract herein referred to
shall be witnessed by at least two disinterested witnesses.”

Upon the filing of the complaint before a magistrate
what is termed an arrest warrant was issued directed to
Henry E. Valentine, as special constable, commanding
him to apprehend the plaintiff in error because of the
alleged violation of the agricultural contract, and to bring
him before the magistrate to be dealt with according to
law.

As it becomes necessary, in considering the Federal
questions raised in the record, to know the facts concern-
ing the homicide we take occasion to briefly summarize
such as are pertinent. The testimony offered for the State
and that offered for the plaintiff in error differed widely
as to what occurred at the time the constable was shot.
The record discloses that about the time of the attempted
arrest Valentine, the constable, summoning one Carter to
assist him, about three o’clock on the morning of the
homicide proceeded to the farm of one Spires, who lived
near to Franklin’s house, and requested him to induce
Franklin to go to his house that he might be there arrested.
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Accordingly, Spires went to Franklin’s, and, having
aroused him, asked him to do some plowing for him.
Franklin replied that he would do the plowing that after-
noon, but could not work for Spires that morning. There-
upon Valentine and Carter went to Franklin’s house to
make the arrest. For the State the testimony tended to
show that the door of Franklin’s house and the inner door
of his bedroom were open; that Valentine rapped with a
knife on the steps of the house, and called to Franklin, and
received no response; that Valentine thereupon directed
Carter to go around the house, which he did, and Val-
entine, entering the door, was instantly shot by Franklin,
and Valentine’s pistol was seized and wrung from his hand;
that after he was shot a colored woman came in with an
axe and said that she had a good will to finish up the job;
that Carter, upon hearing the pistol shots, which were
fired in rapid succession, ran around the house, and was
caught by the leg by Franklin’s son, a small boy; that
upon entering the house he, too, was shot, receiving a
slight wound.

On the other hand, the accused testified that he had no
acquaintance with Valentine; that he did not know that
he was an officer of the law and armed with a warrant for
his arrest ; that he heard nothing until the door was hurled
open, and Valentine said to him ‘“Hands up!” that he
(Franklin) did not move; that Valentine shot him, in-
flicting a wound in his shoulder; that he fell down by his
pallet, got his gun, and fired, intending to get out of the
way, and did get out as fast as he could.

In a proceeding of this kind this court has no jurisdic-
tion to notice other errors than those which involve al-
leged violations of Federal rights secured by the Con-
stitution of the United States or Federal statutes. The
States have the right to administer their own laws for
the prosecution of crime, and the jurisdiction of this court
extends only to the reversal of such state proceedings
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where fundamental rights secured by the Federal law
have been denied by the proceedings in the state courts.
Rogers v. Peck, 199 U. S. 425, 434, and cases there cited.
We will proceed then to examine the errors assigned
which may be fairly said to raise Federal questions re-
viewable here. A motion was made to quash the indict-
ment because of the disqualification of the grand jury
which returned it. The argument being that the Federal
act of June 25, 1868, c. 70, 15 Stat. 73, provides that the
constitutions of certain States, including South Carolina,
should never be amended or changed so as to deprive any
citizen, or class of citizens of the United States, of the
right to vote in said State given to them by the constitu-
tion thereof named in the act, except for the punishment
for crimes such as are now felonies at common law,
whereof they shall have been duly convicted under laws
equally applicable to all the States. The necessary quali-
fications of voters in South Carolina at that time were
defined in § 2, art. 8, of the constitution of South Caro-
lina of 1868, and were: ‘“Every male citizen of the United
States of the age of twenty-one years and upward, not
laboring under the disabilities named in this constitution,
without distinetion of race, color or former condition,
who shall be a resident of this State at the time of the
adoption of this constitution, or who shall reside thereafter
in this State one year and in the county in which he offers
to vote sixty days next preceding any election, shall be
entitled to vote for all officers that are now or hereafter
may be elected by the people, and upon all questions sub-
mitted to the electors at any election: Provided, That no
such person be allowed to vote or to hold office who is
now or hereafter may be disqualified therefor by the Con-
stitution of the United States until such disqualification
be removed by Congress of the United States: Provided
Jurther, That no person while kept in any almshouse or
asylum, or of unsound mind, or confined in any public
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prison, shall be allowed to vote or to hold office.”” These
qualifications for voters were changed by the constitution
of 1895, and now are:

“Art. 2, Sec. 4. The qualification for suffrage shall be
as follows: ‘ (a) residence in the State for two years, in the
county one year, in the polling precinct in which the
elector offers to vote, four months, and the payment six
months before any election of any poll tax then due and
payable; . . . (d) Any person who shall apply for
registration after January first, 1908, if otherwise qualified
shall be registered: Provided, That he can both read and
write any section of this constitution submitted to him
by the registration officer, or can show that he owns and
has paid all taxes collectible during the previous year on
property in this State assessed at three hundred dollars
($300) or more.” ”’

This change in the qualification for voters, it is said,
worked a deprivation of the rights of the accused, be-
cause the qualification of grand jurors under the con-
stitution of 1895, they being required to be electors of the
State, made eligible different persons than those who
were qualified to be electors under the constitution of
1868. As to this contention the South Carolina Supreme
Court held that the constitution of 1895 laid no restric-
tion on color or previous condition to entitle one to be
an elector; that the act of Congress of 1868 had no refer-
ence to the selection of jurors, and that it was inapplicable
to the constitution of the State in regard to juries.

If it could be held that the act of Congress restricted
the State of South Carolina in fixing the qualifications for
suffrage it is unnecessary to decide the point in this case,
as there is nothing in the record to show that the grand
jury, as actually impanelled, contained any person who
was not qualified as an elector under the constitution of
1868, nor is there anything to show that the grand jury
was so made up as to prevent citizens of the race of the
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plaintiff in error from sitting thereon. There was no
allegation in the motion to quash upon this ground or
offer of proof in the case to show that persons of the
African race were excluded because of their race or color
from serving as grand jurors in the criminal prosecution
of a person of that race, therefore the case does not come
within the rule laid down in Carter v. Texas, 177 U. S.
442; Rogers v. Alabama, 192 U. S. 226, and kindred cases.
Moreover, if the restriction upon the right to fix qualifica-
tions for suffrage in the Federal act could have the effect
contended for as to subsequent state action, there was
nothing in the act to prevent the selection of grand jurors
having the qualifications prescribed for electors in the
constitution of 1895, in the absence of a showing that
such legislation operated to execlude citizens from such
juries on account of race. In re Shibuya Jugiro, 140 U. 8.
297, 298. In this class of cases when the real objection
is that a grand jury is so made up as to exclude persons
of the race of the accused from serving in that capacity
1t is essential to aver and prove such facts as establish the
contention. Martin v. Texas, 200 U. S. 316.

It is next contended, concerning the jury law of South
Carolina, that it confers arbitrary power upon the jury
commissioners in selecting jurors. Section 2 of the act of
1902 provides (p. 1066):

“They [the jury commissioners] shall . . . prepare
a list of such qualified electors under the provisions of the
constitution, between the ages of twenty-one and sixty-
five years, and of good moral character, of their respective
counties as they may deem otherwise well qualified to
serve as jurors, being persons of sound judgment and free
from all legal exceptions, which list shall include not less
than one from every three of such qualified electors,” ete.

We do not think there is anything in this provision of
the statute having the effect to deny rights secured by the
Federal Constitution. It gives to the jury ecommissioners
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the right to select electors of good moral character, such
as they may deem qualified to serve as jurors, being per-
sons of sound judgment and free from all legal exceptions.
There is nothing in this statute which discriminates against
individuals on account of race or color or previous condi-
tion, or which subjects such persons to any other or dif-
ferent treatment than other electors who may be qualified
to serve as jurors. The statute simply provides for an
exercise of judgment in attempting to secure competent
jurors of proper qualifications. Murray v. Louisiana,
163 U. S. 101, 108; Gibson v. Mississippi, 162 U. S. 565,
589.

Under this statute the Supreme Court of South Caro-
lina held that the jury commissioners were only required
to select men of good moral character, and that competent
colored men were equally eligible with others for such
service. We find no denial of Federal rights in this pro-
vision of the statute.

It is next contended that the plaintiff in error was
denied due process of law in the refusal of the court to
continue his case when the same was called for trial. It
is elementary that the matter of continuance rests in the
sound discretion of the trial court, and its action in that
respect is not ordinarily reviewable. It would take an
extreme case to make the action of the trial court in such
a case a denial of due process of law. A continuance was
asked for because, it was alleged, the counsel for the ac-
cused had not had sufficient time or opportunity to ex-
amine the notes of the testimony taken before the coroner
who investigated the case. The record discloses that, in
support of the motion to continue, counsel for the plain-
tiff in error made affidavit that two weeks before the
beginning of the term he had called upon the clerk of
the court and asked to see the testimony taken before the
coroner, and that the clerk had informed him that the
coroner kept his book in a room upstairs, but that the
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room was locked at the time; that the plaintiff in error’s
counsel thereupon made a search for the coroner, and that,
failing to find him, he called upon the solicitor for the
State, and asked him if he had the original testimony,
and the same was handed him, which testimony was
partly in shorthand, and, the stenographer who took the
same being out of town at the time, counsel for the ac-
cused could, therefore, not get a proper and intelligent
reading of the testimony. Counsel for the accused fur-
ther deposed that he called upon the deputy sheriff and
asked him to go into the room used by the grand jury at
the time to get the coroner’s book. This was on Tuesday
or Wednesday of the week of the trial. He found upon
examination that the testimony had not been copied into
the coroner’s book, and that, therefore, the counsel were
not enabled to read and become familiar with the testi-
mony ‘‘absolutely needed for contradiction on the trial
of such causes.”” Counsel for the State stated in this con-
nection that when the attorney for the accused came to
his office and asked for the coroner’s inquisition he handed
to him the papers in the case, telling him at the time that
he did not know whether he could read them or not, be-
cause they were written in a kind of short or running
hand; that he had suppressed no record in the case, and
had given the counsel all the records which he had; that
the record was written in a kind of running long hand;
that the young man who took the testimony was out of
town at the time, and that he had so stated. Upon this
showing the court declined to continue the case. Cer-
tainly there was no deprivation of due process of law in
this action. '

It is next contended that the court erred in refusing to
direct a verdiet upon motion of the defendant’s counsel
at the close of the testimony, because the warrant on
which the deceased attempted to arrest the plaintiff in
error was null and void, because the act under which it
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was issued was unconstitutional, and this, so far as Fed-
eral questions are concerned, because it was in violation
of Article IV of, and repugnant to the Thirteenth and
Fourteenth Amendments to, the Federal Constitution.
Responding to this motion to direct an acquittal, the
court said:

“It is not necessary to argue that point further, even
if you were to establish the fact that the warrant was
null and void, or even if the man had no warrant at all it
would not be competent for the court to direct a verdict
in favor of the defendant Pink Franklin, and the motion is
refused. I will also leave it to the jury as to the guilt or
innocence of the other defendant. I don’t care to discuss
the matter, but I do not apprehend that it is a case in
which the court ought to direct a verdict in case of either
of the defendants, and the motion is therefore refused.”

The only Federal question raised in this connection is
found in this denial of the motion to direct a verdict in
favor of the accused, because the statute under which he
was sought to be arrested was void under the Federal
Constitution, and the warrant issued for his arrest under
such unconstitutional law therefore void and of no effect.
That the statute under which the proceedings were had
and the warrant issued is unconstitutional was held by
the Supreme Court of South Carolina in Ex parte Hollman,
79 So. Car. 1. In that case the court reached the conclu-
sion that the statute in question not only violated the
constitution of the State, but was in contravention of the
Thirteenth and Fourteenth Amendments to the Consti-
tution of the United States and § 1990 of the Revised
Statutes of the United States, known as the peonage
statute. See Clyatt v. United States, 197 U. 8. 207.

But an inspection of this record does not disclose that
by any request to charge, or otherwise, any advantage
was sought to be taken of the unconstitutionality of the
act other than is found in the request for the peremptory
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instruction to acquit the accused. Even if one attempted
to be arrested under process issued under a void and un-
constitutional law has the right to resist arrest, even to
the taking of human life, a point we do not find it neces-
sary to decide, the case could not have been taken from
the jury upon the testimony disclosed in this record.
The right to make such resistance to the officer, under the
circumstances here shown, must have been left to the
determination of the jury under proper instructions. In
this case, if the State’s testimony is to be believed, the
accused without any warning, or resorting to any other
means of resistance, and after the constable had knocked
for admission, shot the officer upon his entering the open
door armed with a supposed warrant of arrest. Upon
this showing the case could certainly not be taken from
the jury because of any supposed right to‘resist with all
necessary force an unlawful arrest because of the invalid-
ity of the statute or the warrant issued in pursuance
thereof.

It was insisted in the oral argument of this case, and
an elaborate brief was filed by eminent counsel, making
the contentions that the proceedings for the arrest of the
accused were in violation of the Thirteenth Amendment
to the Constitution and of § 1990 of the Revised Stat-
utes of the United States, abolishing and prohibiting
peonage, and declaring null and void the resolutions,
regulations and usages of any State or Territory in that
respect; and that they were in violation of § 5526 of the
Revised Statutes of the United States, punishing any per-
son who holds, arrests or returns, or causes to be held,
arrested or returned, or in any way aids in the arrest or
return of any person to a condition of peonage, and were
in violation of the Thirteenth Amendment. This being so,
and the statute and the warrant being illegal and void,
the accused, it is contended, had the right to use all reason-
able force to protect his person, his liberty and his habi-
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tation from such unlawful arrest, and that, therefore, the
firing of the fatal shot was only a reasonable use of force
for the defense of the accused under the circumstances
shown.

But, as we have said, the only attempt to raise questions
of a Federal character concerning the validity of the stat-
ute and the warrant under which it was issued, and the
right to resist arrest under such warrant, was in the re-
quest for a peremptory instruction for an acquittal. Even
upon the theory of his rights now advanced he was not
entitled to a peremptory instruction taking the case from
the jury.

The Supreme Court of South Carolina considered and
overruled certain grounds of appeal, which embrace ob-
jections to the charge. But we do not find in these rul-
ings any determination of Federal questions adverse to
the plaintiff in error which would warrant a reversal of
the judgment by this court. These rulings were upon
questions of general law, concerning which no Federal
right was asserted and denied as is essential to enable
this court to review the judgment of a state court.

After giving this case the examination its importance
deserves, in view of its gravity, we are unable to find in
the record anything which worked a deprivation of Fed-
eral rights warranting this court in disturbing the judg-
ment of the Supreme Court of South Carolina, and the

judgment is affirmed.
Affirmed.
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WATSON v. STATE OF MARYLAND.

ERROR TO THE COURT OF APPEALS OF THE STATE OF
MARYLAND.

No. 174. Argued April 27, 1910.—Decided May 31, 1910.

The decision of the state court that an offense under a statute did not
depend on conditions as to notice contained in another statute is
conclusive on this court; and one convicted in a state court is not
denied due process of law by reason of such construction.

The police power of the State particularly extends to regulating trades
and callings concerning public health, and practitioners of medicine
are properly subject to police regulation, the details of which are
primarily with the legislature and are not to be interfered with by
the Federal courts so long as fundamental constitutional rights are
not violated. Dent v. West Virginia, 129 U. S. 114.

Classification will not render a state police statute unconstitutional as
denying equal protection of the law so long as there is a reasonable
basis for such classification; nor will exceptions of specified classes
render the law unconstitutional unless there is no fair reason for the
law that would not equally require its extension to the excepted
class. Williams v. Arkansas, 217 U. S. 79.

The medical registration law of Maryland (art. 43, § 83, Code of 1904)
is not unconstitutional as denying equal protection of the law be-
cause its provisions do not apply to those who practiced prior to a
specified date and treated at least twelve persons within a year
prior thereto, or because it does not apply to gratuitous services, or
to physicians in hospitals, none of the exceptions being unreasonable.

105 Maryland, 650, affirmed.

THE facts, which involve the constitutionality of the
statute of Maryland relative to registration of medical
practitioners in that State, are stated in the opinion.

Mr. Charles G. Watson for plaintiff in error.

Mr. Isaac Lobe Straus, Attorney General of the State
of Maryland, for defendant in error, submitted.
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MRg. JusTtickE DAy delivered the opinion of the court.

The plaintiff in error was convicted in the Circuit Court
of Allegany County, Maryland, for a violation of § 99 of
article 43 of the Maryland Code of 1904, for the offense
of practicing medicine in the State of Maryland without
being registered in accordance with the provisions of §§ 83
and 89 of the same article. The Maryland act in question,
requiring registration of physicians, provides a compre-
hensive system for the regulation of the practice of medi-
cine and surgery, and, concerning the necessity of registra-
tion, enacts (Art. 43, § 83):

‘““All persons, except physicians who were practicing
medicine in this State prior to the first day of January,
1898, who are now practicing medicine or surgery and can
prove by affidavit that within one year of said date said
physician had treated in his professional capacity at least
twelve persons, who shall commence the practice of medi-
cine or surgery in any of their branches after the eleventh
day of April, 1902, shall make a written application for
license to the president of either board of medical ex-
aminers,” etc.

The statute requires proof of good moral character,
certain school education, and makes provision as to the
effect of diplomas from certain medical colleges, and as
to other and various details required of an applicant for
the practice of medicine or surgery.

The judgment of conviction was affirmed by the Court
of Appeals of Maryland (105 Maryland, 650), and the case
is brought here to review that judgment, because of alleged
violation of certain rights secured to the plaintiff in error
by the Federal Constitution. The first of these grounds
concerns § 80 of the same act, which provides for the
sending of notice to physicians practicing in the State
without being legally registered, and further providing
that those physicians being entitled to register, and yet
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have failed to comply at the expiration of four months
from the election of the secretary-treasurer of the board,
shall be prosecuted; and that no one after the eleventh
day of April, 1902, shall be allowed to practice medicine
or surgery without being duly registered according to the
provision of the subtitle.

The contention of the plaintiff in error is that there
being no charge in the indictment, nor proof in the case,
that he was furnished with this notice, his conviction was
without due process of law. But the Court of Appeals
of Maryland, examining this question, determined that
§ 99, under which the indictment was prosecuted, making
it a misdemeanor to attempt to practice medicine in the
State of Maryland without registration, was not subject
to the limitations of § 80, relating to the sending of the
notice, ete.

The offense, the Court of Appeals held, was created
solely by § 99 in broad and general language, without
exceptions or qualification, and that for convietion under
that section it was not essential to prove the sending of
the notice required by §80. This construction of the
Maryland statute is conclusive upon us. The accused
had a trial before a court and jury under the statutes of
Maryland, was proceeded against under the forms pro-
vided for by the laws of that State, and under a statute
which the highest court of the State has held completely
defined the offense without resorting to the necessity of
notifying unregistered physicians before they became liable
for the penalties of the act for practicing without registra-
tion. The contention that the conviction in this aspect
was without due process of law under the Federal Con-
stitution cannot be sustained.

It is next contended that §83 violates the Federal
Constitution, in the Fourteenth Amendment thereof,
in denying to the plaintiff in error the equal protection
of the laws, in that it makes unreasonable and arbitrary
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distinetions in its classification of physicians, including
some and excluding others, and in making unreasonable
omissions of certain classes from the requirements of the
act, as shown in the exemption of certain classes from its
requirements. It is contended that to except from the
provisions of the act the physicians who were practicing
medicine in the State prior to the first day of January,
1898, who at the time of the passage of the act were
practicing medicine or surgery, and who could prove by
affidavit that within one year of said date they had treated
at least twelve persons in their professional capacity, is an
unreasonable and arbitrary classification, resulting in the
exclusion from the exception of physicians of equal merit
and like qualifications with those who are within its
terms.

It is too well settled to require discussion at this day that
the police power of the States extends to the regulation of
certain trades and callings, particularly those which closely
concern the public health. There is perhaps no profes-
sion more properly open to such regulation than that

“which embraces the practitioners of medicine. Dealing,

as its followers do, with the lives and health of the people,
and requiring for its successful practice general education
and technical skili, as well as good character, it is ob-
viously one of those vocations where the power of the
State may be exerted to see that only properly qualified
persons shall undertake its responsible and difficult duties.
To this end many of the States of the Union have enacted
statutes which require the practitioner of medicine to
submit to an examination by a competent board of phy-
sicians and surgeons, and to receive duly authenticated
certificates showing that they are deemed to possess the
necessary qualifications of learning, skill and character
essential to their calling. In Dent v. West Virginia, 129
U. 8. 114, the subject is elaborately considered, and this
view affirmed by Mr. Justice Field, speaking for the court.
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In such statutes there are often found exceptions in
favor of those who have practiced their calling for a
period of years. In the Dent Case, supra, an exception
was made in favor of practitioners of medicine who had
continuously practiced their profession for ten years prior
to a date shortly before the enactment of the law. Such
exception proceeds upon the theory that those who have
acceptably followed the profession in the community for
a period of years may be assumed to have the qualifica-
tions which others are required to manifest as a result of
an examination before a board of medical experts. In
the statute under consideration the excepted class were
those who had practiced before the first day of January,
1898, being more than four years before the passage of
the law, and who could show, presumably with a view to
establishing that they were actively practicing at that
time, that they had treated at least twelve persons within
one year of that date.

Conceding the power of the legislature to make regula-
tions of this character, and to exempt the experienced
and accepted physicians from the requirements of an ex-
amination and certificate, the details of such legislation
rest primarily within the discretion of the state legislature.
It is the lawmaking body, and the Federal courts can only
interfere when fundamental rights guaranteed by the
Federal Constitution are violated in the enactment of
such statutes.

This subject has been so frequently and recently be-
fore this court as not to require an extended consideration.
The right to regulate occupations was considered by this
court at the present term in the case of Williams v. The
State of Arkansas, 217 U. 8. 79, in which it was held that
a state statute which prohibited a certain class of drum-
ming or soliciting of business on trains did not amount
to a denial of the equal protection of the law. In that
case the recent cases in this court were reviewed and fol-
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lowed. It was therein held that regulations of a particular
trade or business essential to the public health and safety
are within the legislative capacity of the State in the
exercise of its police power, and that unless such regula-
tions are so unreasonable and extravagant as to interfere
with property and personal rights of citizens, unneces-
sarily and arbitrarily, they are within the power of the
State; and that the classification of the subjects of such
legislation, so long as such classification has a reasonable
basis and is not merely arbitrary selection without real
difference between the subjects included and those omitted
from the law, does not deny to the citizen the equal pro-
tection of the laws. Applying these tests, we see nothing
arbitrary or oppressive in the classification of physicians
subject to the provisions of this statute which excludes
from its requirements those who have practiced prior to
January 1, 1898, and were able to show that they had
treated at least twelve persons in a professional way within
a year of that date.

But it is insisted that undue diserimination is shown
and equal protection of the law denied in the exceptions
of the statute provided for in Art. 43, § 101, of the code.
These exceptions are contained in the following portions
of that section:

“. . . Dbut nothing herein contained shall be con-
strued to apply to gratuitous services, nor to any resident
or assistant resident physician or students at hospitals
in the discharge of their hospital or dispensary duties, or
in the office of physicians, or to any physician or surgeon
from another State, Territory or District in which he re-
sides when in actual consultation with a legal practitioner
of this State or to commissioned surgeons of the United
States Army or Navy or Marine Hospital Service, or to
chiropodists, or to midwives, or to masseurs or other
manual manipulators, who use no other means; nor shall
the provisions of this subtitle apply to physicians or sur-
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geons residing on the borders of a neighboring State, and
duly authorized under the laws thereof to practice medi-
cine or surgery therein, whose practice extends into the
limits of this State: Provided, That such practitioners
shall not open an office or appoint places to meet their
patients or receive calls within the limits of this State
without complying with the provisions of this subtitle:
Provided, That the same privileges be accorded to licensed
physicians of this State: Provided, further, That nothing
in this subtitle shall annul any of the provisions of article
32, title ‘Dentistry,” nor shall apply to any registered
graduate of dental surgery now practicing in the State of
Maryland, with the sign titles: Dentist, Surgeon Dentist,
Dental Surgeon or Stomatologist.”

The Court of Appeals of Maryland contented itself
on this branch of the case with a reference to its former
decisions as to certain of the exceptions, and as to the others
with the expression of the opinion that all of them came
within the discretion vested in the legislature in the ex-
ercise of the police power to make regulations for the
public health and safety. We shall not take occasion to
consider each of these exceptions. A reading of them
makes it manifest that they are not without reason. Be-
fore a law of this kind can be declared violative of the
Fourteenth Amendment as an unreasonable classification
of the subjects of such legislation because of the omission
of certain classes, the court must be able to say that there
Is “no fair reason for the law that would not require with
equal force its extension to others whom it leaves un-
touched.” Such was the expression of this court in Mis-
sourt, Kansas & Texas R. R. Co. v. May, 194 U. 8. 269,
quoted with approval in Williams v. Arkansas, supra.

The stress of the argument for the plaintiff in error as
to these exceptions is put upon the exemption of resi-
dent physicians, or assistant physicians, at hospitals, and
students on hospital and dispensary duties. The selec-
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tion of the exempted classes was within the legislative
power, subject only to the restriction that it be not arbi-
trary or oppressive and apply equally to all persons simi-
larly situated. We cannot say that these exceptions
nullify the law. The reason for them may be that hos-
pitals are very often the subject of state or municipal
regulation and control, and employment in them may be
by boards responsible to public authority under state law
or municipal ordinance. Certainly the conduct of such
institutions may be regulated by such laws or municipal
regulations as might not reach the general practitioner of
medicine. In any event, we cannot say that these ex-
ceptions are so wholly arbitrary and have such slight
relation to the objects to be attained by the law as to re-
quire the courts to strike them down as a denial of the
equal protection of the law within the meaning of the
Federal Constitution.

Other questions are made in the record, but they do not
present alleged denials of rights of a Federal character,
reviewable here. We find no error in the judgment of
the Court of Appeals of Maryland, and the same is af-

firmed.
A flirmed.

CITY OF OMAHA ». OMAHA WATER COMPANY.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
EIGHTH CIRCUIT.

No. 159. Argued April 19, 1910.-—Decided May 31, 1910.

In the absence of any provision in the submission, the award of ar-
bitrators or appraisers must be unanimous in matters of privatc
concern, but a majority can act when the matter submitted is one
which concerns the public.

The fact that public affairs are controlled by majorities is probably the
basis of the above rule although the reason for the distinction therein
contained is not altogether clear.
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The purchase by a municipality, under authority and direction of the
legislature of the State, of a water supply system, and the determina-
tion of the price to be paid for an existing plant are matters of public
concern.

There is a distinction between an arbitration and an appraisal of value
and although arbitrators may not independently take testimony
as to disputed facts appraisers may, as in this case, properly examine
books and papers relating to the property, in the absence of counsel,
without being guilty of misconduct; and, in the absence of bad
faith, such examination will not vitiate the award.

The legislature of a State may authorize a municipality to purchase
a water system which extends beyond the city limits and to supply
water to adjacent sections; and so held that the city of Omaha has
such right, and that an appraisal of a water system is not bad, and
hence not binding on the city, because it includes the entire system,
parts of which are beyond the city limits.

There is a presumption against an intent to dismember a complete
waterworks system, and an ordinance to purchase such a system
will not be construed as requiring such dismemberment, even if the
city had no power to use certain portions of the system.

Cost of duplication, less depreciation, of a water system, is less than the
commercial value of the system as a going concern; and, even though
the value of the unexpired franchise be expressly excluded from the
appraisal, where the parties contemplate the purchase of a complete
water system in operation, a reasonable amount should be included
in the appraisal for the “going value’ over the value of the physical
properties.

A transaction of great magnitude such as the purchase by a city of a
water supply system will not be defeated because of minor obstacles;
and if the deed tendered includes a few properties to which title is
not perfect or if there are incumbrances on the properties, the court
can bring the proper parties in and the deed can be modified and in-
terests protected so as to carry out, and not defeat, the transaction.

THE facts are stated in the opinion.

Mr. John Lee Webster, with whom Mr. Carl C. Wright
and Mr. Harry E. Burnam were on the brief, for petitioner:
The award is void because not concurred in by the
three appraisers. The election to purchase contemplated
the valuation to be ascertained by all three appraisers.
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The fact that each party selected an appraiser, and these
two the third appraiser, does not give the right by im-
plication or otherwise, to two appraisers alone to make an
award, and one so made is void. Waillis v. Higginbotham,
61 Mississippi, 164; Harvin v. Denton, 87 Mississippi,
238; Weaver v. Powel, 148 Pa. St. 372; Lowe v. Brown,
22 Ohio St. 463; Stose v. Heissler, 120 Illinois, 433; Sher-
man v. Cobb, 10 Atl. Rep. 591; Memphis & Charleston Ry.
Co. v. Pillow, 56 Tennessee, 248; Jeffersonville Ry. Co. v.
Mounts, 7 Indiana, 669; Patterson v. Leawitt, 4 Connecti-
cut, 50; United Kingdom &c. v. Houston, 1 Q. B. L. R.
567.

The contract of submission will be construed as requir-
ing the award to be concurred in by all the appraisers or
arbitrators, unless by express words or necessary implica-
tion it authorizes an award by less than all. Richards v.
Holt, 61 Iowa, 529; Hubbard v. Great Falls Mfg. Co., 80
Maine, 39; Lowe v. Brown, 22 Ohio St. 463; Godfrey v.
Knodle, 44 Tll. App. 638; Oakley v. Anderson, 93 N. C.
108; Mackey v. Neill, 53 N. C. 214; Anderson v. Farnham,
34 Maine, 161; Owens v. Withee, 3 Texas, 161; Stose v.
Heissler, 120 Illinois, 433 ; United Kingdom &c. v. Houston,
11Q. "B LR 567

All must concur in the award to make it valid unless the
parties have agreed that it may be made by less than all.
Unless there is such an agreement clearly and unmis-
takably expressed the award will be held void when signed
by two and not concurred in by the third. Leawilt v.
Windsor, 54 Fed. Rep. 439; Harryman v. Harryman, 43
Maryland, 140; Byrd v. Harkrider, 108 Indiana, 376;
Willis v. Higginbotham, 61 Mississippi, 164; Weaver V.
Powel et al., 148 Pa. St. 372; Eames v. Eames, 41 Con-
necticut, 177; Towne v. Jaquith, 6 Massachusetts, 46;
Green v. Miller, 6 Johns. 39; Patterson v. Leawvitt, 4 Con-
necticut, 50; Nettleton v. Gridley, 21 Connecticut, 531;
Jeffersonville Ry. Co. v. Mounts, 7 Indiana, 669; Smith V.




OMAHA ». OMAHA WATER CO. 183
218 U. S. Argument for Petitioner.

Waldon, 26 Georgia, 249; Lattin v. Gamble, 154 Michigan,
177.

This case is distinguishable from one where the terms
of the submission provide that a third party is an umpire,
to be selected in the event of a disagreement. The sub-
mission in case at bar does not make the third man an
umpire. Sherman v. Cobb, 10 Atl. Rep. 591; Lowe v.
Brown, 22 Ohio St. 463; Jeffersonville Ry. Co. v. Mounts,
7 Indiana, 669; Stose v. Hetssler, 120 Illinois, 433; Godfrey
v. Knodle, 44 111. App. 638.

The case at bar is not a public appraisement which
would justify an award by a majority of the appraisers.
Such rule only prevails in cases of international con-
troversies, or where the appraisers are appointed under
a public law of the State and are acting in a public or
quast-judicial capacity.

Contracts between cities and water and gas companies
are business contracts between private individuals.
Omaha Water Co. v. City of Omaha, 147 Fed. Rep. 1,
Wagner v. City of Rock Island, 146 Illinois, 139; Illinois
Trust Co. v. Arkansas City, 76 Fed. Rep. 271; Appeal of
Brum, 12 Atl. Rep. 855; Safety Ins. Wire & Cable Co. v.
Mayor, 66 Fed. Rep. 140; Cincinnati v. Cameron, 33 Ohio
St.'336.

The cases cited by the Court of Appeals to effect that
this appraisement was a matter of public concern do not
support that view.

A public appraisement is where the appraisers or
arbitrators are appointed under a state or national law
and act as quasi-public officers in the performance of a
public duty. Grindley v. Barker, 1 Bos. & Pull. 229;
King v. Beetson, 3 Term. 529; Withnell v. Gartham, 6
Tennessee, 388; Ex parte Rogers, 7 Cow. 525; Sinclair v.
Jackson, 8 Cow. 543; Young v. Buckingham, 5 Ohio, 485;
State v. MeMillan, 29 S. E. Rep. 540; S. C., 52 S. C. 60;
Carroll v. Alsup, 107 Tennessee, 271; Cortis v. Kent Waler

.,
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Works, 7 B. & C. 314; Cooley v. O’Connor, 12 Wall. 391;
The King v. Whitaker, 9 Barn. & Cress. 648; People v,
Walker, 23 Barb. 304; People v. Coghill, 47 California,
361; Hewitt v. Crazg, 5 S. W. Rep. 280; S. C., 9 Ky. Law
Rep. 232.

The award is void because after the appraisers con-
cluded the formal hearing, they privately and against the
protest of the city, received and secretly examined, ex
parte, the books of the water company, under an under-
standing that the city should not be permitted to see or
know the contents of said books. The question to be
considered involves a moral principle. The incident com-
plained of did not give the city a ‘““‘square deal.” Such
an examination was misconduct and made the award
void. Catlett v. Dougherty, 114 Illinois, 568; Emery v.
Owings, 7 Gill. 448; Bassett v. Harkness, 9 N. H. 164;
Jenkins v. Liston, 13 Gratt. 535; Rand v. Peel, 74 Missis-
sippi, 305; National Bank v. Darragh, 30 Hun, 29; Warren
v. Tinsley, 53 Fed. Rep. 689; Cameron v. Castleberry, 29
Georgia, 495; Walker v. Frobisher, 6 Ves. 69; Strong v.
Strong, 9 Cush. 560; Hewitt v. Reed City, 124 Michigan,
6; Vessel Owners’ Towing Co. v. Taylor, 126 Illinois, 250,
Elmendorf v. Harris, 23 Wend. 638; Dobson v. Groves, 9
Q. B. 637; Western Female Seminary v. Blair, 1 Disney,
370; In re Plews and Middleton, 6 Q. B. 845; In re Tidswell,
33 Beav. 213; Passmore v. Pettit, 4 Dall. 270; Wood v.
Helme, 14 R. 1. 325; Jackson v. Roane, 90 Georgia, 669;
Wilkins v. Van Winkle, 78 Georgia, 557 ; Rosenau v. Legy,
82 Alabama, 568; Knowlton v. Mickles, 29 Barb. 465;
Sisk v. Gary, 27 Maryland, 401; Cleland v. Hedley, 5 R. L.
163; Lattin v. Gamble, 154 Michigan, 177-181; Lutz V.
Linthicum, 8 Pet. 165; McFarland v. Mathis, 10 Arkansas,
560; Eastern Counties Ry. Co. v. Eastern Union Ry. Co.,
68 Eng. Ch. 609.

These cases also hold that the court will not permit an
inquiry into the ex parte evidence, but will set aside the
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award, and it was not necessary for the city to introduce
evidence that the arbitrators were improperly influenced
by the ex parte evidence, but the award will be held to be
void, even though it appears that the appraisers were
respectable gentlemen, or did not consider the ex parte
evidence, or were not influenced thereby.

An arbitrator who takes instructions from one side is in
law acting corruptly. Strong v. Strong, 9 Cush. 560;
Western Female Seminary v. Blair, 1 Disney, 370.

The general rule is that valuers of property, although
called appraisers, or referees, or commissioners, in re-
ceiving evidence and in making awards, are governed
by the law relating to arbitration. Continental Ins. Co.
v. Garrett, 125 Fed. Rep. 589; Christianson v. Norwich Ins.
Co., 84 Minnesota, 526; Mason v. Fire Ins. Assn., 122
N. W. Rep. 423; Hills v. Home Ins. Co., 129 Massa-
chusetts, 345; Washburn v. White, 197 Massachusetts,
540; Insurance Co. v. Hegewald, 161 Indiana, 631; Manf.
Builders’ Ins. Co. v. Mullen, 48 Nebraska, 620; Sherman
v. Cobb, 15 R. 1. 570; Lowe v. Brown, 22 Ohio St. 463;
Godfrey v. Knodle, 44 TIl. App. 638; Stose v. Heissler, 120
Llinois, 433; Emery v. Owings, 7 Gill. 448; Redner v.
N. Y. Fire Ins. Co., 92 Minnesota, 306; Earle v. Johnson,
84 N. W. Rep. 332; Hart v. Kennedy, 47 N. J. Eq.
51.

The award is void because the appraisers exceeded their
authority in appraising and including in the award the
sum of $562,712.45 for going value. Knoxville v. Water
Co., 212 U. 8. 1; Willcox v. Consolidated Gas Co., 212 U. 8.
18810550

The award includes property the city is without au-
thority to purchase, and used only to supply other towns.

A municipality acts under delegated power and can
exercise only such rights and powers as are expressly con-
ferred or necessarily implied from express grants; and all
grants of power are to be strictly construed. Citizens’ St.
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Ry. Co. v. Detroit Ry. Co., 171 U. 8. 48, 53; City of Fort
Scott v. Eads Brokerage Co., 117 Fed. Rep. 51, 54; State
v. Irey, 42 Nebraska, 189.

Cities have no power to levy taxes for the purpose of
maintaining or to own or construct waterworks for the
benefit of adjoining municipalities. Sutherland-Innes Co.
v. Village of Evart, 86 Fed. Rep. 597; Ottawa v. Carey,
108 U. S. 121; Quincy v. City of Boston, 148 Massachu-
setts, 389; Arnold v. Pawtucket, 21 R. 1. 15; Duluth v.
Gas & Water Co., 45 Minnesota, 210; Farwell v. City of
Seatile, 43 Washington, 141; Town of Bristol v. Water
Works, 23 R. 1. 274.

The only exception is where there is express statutory
authority to that end. West Hartford v. Water Commis-
stoners, 68 Connecticut, 323; Pittsburg v. Brace, 158
Pa. St. 174.

A decree of specific performance should not be entered.
Such a decree will not be entered where the purchaser
would only obtain an equitable title. Wesley v. Fells, 177
U. 8. 37; City of Tiffin v. Shawhan, 43 Ohio St. 178; Guild
v. Atchison, Topeka & Santa Fe Ry., 57 Kansas, 70. A
court of equity will not decree a specific performance
except where the right is clear. Whillard v. Tayloe, 8
Wall. 557, 565; Hennessy v. Woolworth, 128 U. S. 438, 442;
McCabe v. Matthews, 155 U. S. 550, 553 ; Hildreth v. Duff,
148 Fed. Rep. 676.

Although the proof might not authorize the court to
set aside the award, it may be sufficient for a court of
equity to refuse specific performance. Shoop v. Burnside,
78 Kansas, 871, 876; Banaghan v. Malaney, 200 Massa-
chusetts, 46.

The award fixes the value of the property as of the date
of the award, while the law requires the valuation to be
fixed as of the date of the election to purchase. Bristol v.
Bristol, 25 R. 1. 189; Water Co. v. Cherryvale, 65 Kansas,
219; Caldwell v. Frazier, 65 Kansas, 24; Water Co. V.
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Rockport, 161 Massachusetts, 279; C., M. & St. P. Ry. Co.
v. Stewart, 19 Fed. Rep. 5.

Mr. Howard Mansfield and Mr. R. S. Hall, with whom
Mr. Herbert C. Lakin was on the brief, for respondent:

There was no misconduct, improper procedure, con-
cealment or secrecy on the part of the board of appraisers
in the examination of the water company’s books, nor
were the books offered in evidence in any technical sense.
The company was entirely within its rights in restricting
the examination of its books to the sole purpose of the
appraisal.

The board of appraisers was not subject to the rules of
procedure governing arbitrations. Lutz v. Linthicum, 8
Pet. 165; Bliss v. Supervisors, 15 N. Y. Supp. 748; 1
Words and Phrases, 487, 490; Garr v. Gomez, 9 Wend.
649, 651; Hall v. Norwalk Fire Ins. Co., 57 Connecticut,
105; Continental Ins. Co. v. Garrett, 125 Fed. Rep. 589.

The subject of the present review is not an arbitration
but an appraisal; and the determination of the matter
submitted to the board of appraisers is not an award, but
an appraisement.

The vital distinction between an arbitration and an
appraisal has been clearly and uniformly recognized from
remote time by the courts. Leeds v. Burrows, 12 East, 1;
Lee v. Hemingway, 3 Nev. & M. 860, note to Parkes v.
Smith, 15 Q. B. 305; Collins v. Collins, 26 Beav. 306;
Eads v. Williams, 4 De Gex, MacN. & G. 674; Bottomley
v. Ambler, 32 L. T. N. S. 545; Fry on Specific Performance,
2d ed., §341; Garr v. Gomez, 9 Wend. 649; Garrard v.
Macey, 10 Missouri, 161; Curry v. Lackey, 35 Missouri,
389 (1858); Kelly v. Crawford, 5 Wall. 785; G. & C. Sts.
Ry. Co. v. Moore, 64 Pa. St. 79; Palmer v. Clark, 106
Massachusetts, 373; N. E. Trust Co. v. Abbott, 162 Massa-
chusetts, 148; Norton v. Gale, 95 Illinois, 533; Stose v.
Heissler, 120 Illinois, 433; James v. Schroeder, 61 Michi-
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gan, 28; Noble v. Grandin, 125 Michigan, 383; M. E.
Church v. Seitz, 74 California, 287; Guild v. Railroad Co.,
57 Kansas, 70; Wurster v. Armfield, 175 N. Y. 256 ; Norwich
Gas & El. Co. v. Norwich, 76 Connecticut, 565; Earle v.
Johnson, 81 Minnesota, 472, distinguished; Colombia v.
Cauca Co., 190 U. S. 524.

The three engineers were, from the outset, regarded by
the counsel for both parties, as constituting a board of
appraisers and not a board of arbitrators, and by agree-
ment of both .parties were given the widest latitude of
procedure.

The objection as to the examination of the books comes
too late. Drew v. Drew, 33 Eng. Law & Eq. 9.

The appraisement, cannot be set aside, except on posi-
tive proof of corruption, partiality or actual misconduct.
Republic of Colombia v. Cauca Co., 106 Fed. Rep. 337;
Brush v. Fisher, 17 Michigan, 469.

The terms of the contract reserving to the city of
Omaha the right to purchase the waterworks necessarily
authorized a valuation by a majority of the board of
appraisers.

The distinction between appraisements in private and
in public concerns is obvious. Colombia v. Cauca Co.,
190 U. 8. 528. The acquisition by a ecity of a system of
waterworks is a matter of public concern. Long Island
Water Supply Co. v. Brooklyn, 166 U. S. 685; Wagner v.
Rockland, 146 Illinois, 139; Minneapolis Mill Co. v. Waler
Commassioners, 56 Minnesota, 485. See also Winters v.
Duluth, 82 Minnesota, 127; Water Co. v. Eau Clair, 132
Wisconsin, 411; De Portibus Maris, 1 Harg., Law Tracts,
78; Munn v. Illinois, 94 U. S. 113. See also Budd v.
New York, 143 U. 8. 517; Slngerland v. Newark, 54
N. J. L. 62; Kennebec Water District v. Waterville, 96
Maine, 234.

Public poliey requires that in a matter of public con-
cern the determination of a majority of the appraisers,




OMAHA ». OMAHA WATER CO. 189
218 U. 8. Argument for Respondent.

where all meet to consider the matter, must be taken as
the act of the whole. Grindley v. Barker, 1 Bos. & Pul.
229; McCoy v. Curtice, 9 Wend. 17; Cowan v. Murch, 97
Tennessee, 590, 598; Carroll v. Alsup, 107 Tennessee, 257,
271; Washington v. Nichols, 52 N. Y. 478; Green v. Miller,
6 J. R. 39; Ex parte Rogers, 7 Cow. 526, 529; Young v.
Buckingham, 5 Ohio, 485; Colombia v. Cauca Co., 190
U. 8. 524; Gas Co. v. Wheeling, 8 W. Va. 320; St. Paul Gas
Light Co. v. St. Paul, 181 U. S. 142; Laight Co. v. Monlt-
gomery, 87 Alabama, 245.

None of the decisions cited by counsel for the eity
conflicts with the rule that unanimity is not necessary in
matters of public concern. See Patterson v. Leavitt, 4 Con-
necticut, 50; Harryman v. Harryman, 43 Maryland, 140;
Lowe v. Brown, 22 Ohio St. 463; Hubbard v. Great Falls
Mfg. Co., 80 Maine, 89; Weaver v. Powell, 148 Pa. St. 372;
Cortis v. Kent Water Works Co., 7 B. C. 314.

The going value of the company’s system of water-
works, as distinguished from the unexpired franchise, is
an integral and essential element of the appraised valua-
tion of the property. Water Works Co. v. Kansas City,
62 Fed. Rep. 853; Gloucester Water Supply Co. v. Glouces-
ter, 179 Massachusetts, 365; Gas & Electric Co. v. Norwich,
76 Connecticut, 565; Knoxville v. Water Co., 212 U. 8. 1;
Willcox v. Consolidated Gas Co., 212 U. S. 19, distin-
guished.

The valuation by the board of appraisers was prop-
erly made as far as practicable as of the date of their re-
port.

By the terms of the ordinance of election the scope of
the city’s purchase was nothing less than the entire sys-
tem of waterworks owned and operated by the Omaha
Water Company, wherever located.

By the action of the parties, construing the ordinance
with a view to the powers conferred by the statute, the
scope of the contemplated purchase became irrevocably
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fixed. It cannot now be altered. Knox County v. Na-
tional Bank, 147 U. S. 91; Manhattan Life Ins. Co. v.
Wright, 126 Fed. Rep. 82. See also District of Columbia
v. Gallaher, 124 U. S. 505, 510; Insurance Co. v. Duicher,
95 U. S. 269, 273.

The city is equitably estopped from now claiming that
it has never been its purpose to acquire the entire system
of the complainant. Reynolds v. Adden, 136 U. S. 348;
Hackett v. Ottawa, 99 U. S. 86, 96; County of Randolph
v. Post, 93 U. S. 502, 513; Bussell v. Jeffersonvlle, 24
How. 287, 300; Sullivan Timber Co. v. Mobile, 110 Fed.
Rep. 186, 197; Brooks v. Laurent, 98 Fed. Rep. 647;
Garber v. Doersom, 117 Pa. St. 162; Mwunroe v. Dan-
bury, 24 Connecticut, 199; Tarr v. Mayor of Crete, 32
Nebraska, 568; Water Co. v. Omaha, 156 Fed. Rep.
922.

An equitable estoppel may arise in such a case, appli-
cable to a municipal corporation as well as to any other
corporation or to an individual. Water Co. v. City of
Aspen, 146 Fed. Rep. 8; Indianapolis v. Consumers’ Gas
Trust Co., 144 Fed. Rep. 640; Fayetteville v. Water, L. &
P. Co., 135 Fed. Rep. 400; cases supra and Peabody v.
Westerly Water Works, 20 R. 1. 176.

None of the cases cited by counsel for the city is in
conflict with this decision.

Upon the exercise of the option the obligation of the
defendant to complete the purchase became absclute and
the question cannot be raised as to power to purchase.
Castle Creek Water Co. v. City of Aspen, 146 Fed. Rep. 8;
Water Co. v. Braintree, 146 Massachusetts, 482; Fayelte-
ville v. Water, Light & Power Co., 135 Fed. Rep. 400;
Ralls County Court v. United States, 105 U. S. 733; Sala v.
New Orleans, 2 Woods, 188.

No valid equitable considerations appear against a
decree of specific performance being entered as directed
by the Circuit Court of Appeals.




OMAHA ». OMAHA WATER CO. 191
218 U. 8. Opinion of the Court.

Mg. JusticeE LurTon delivered the opinion of the court.

This is a bill seeking the specific performance by the
city of Omaha of a contract for the purchase and sale of
the system of waterworks owned by the appellee com-
pany. The waterworks plant in question was constructed
in pursuance of legislative authority and municipal ordi-
nance, which need not be considered, for neither party
questions the sufficiency of either. The fourteenth sec-
tion of the ordinance of 1880, under which the waterworks
were constructed by the predecessor of the appellee, was
in these words:

“The city of Omaha shall have the right at any time
after the expiration of twenty years to purchase the said
waterworks at an appraised valuation, which shall be as-
certained by the estimate of three engineers, one to be
selected by the city council, one by the waterworks com-
pany and these two to select the third: Provided, That
nothing shall be paid for the unexpired franchise of said
company.”’

In 1903 the city elected to exercise this option and a
board of appraisers was appointed, one by each of the
parties and a third by the two so selected. This board
of appraisers organized and proceeded to take evidence,
and, after considering the matter for about three years,
made an appraisement, fixing the value of the system at
$6,263,295.49. The appraiser appointed by the city did
not concur. The city rejected the award. Whereupon
the company filed this bill, which, upon final hearing,
was dismissed upon the sole ground of misconduct of the
appraisers, other objections not being passed upon. Upon
appeal this decree was reversed and the cause remanded
for a decree in pursuance of the opinion of the appellate
court. 162 Fed Rep. 232.

The case is here upon a writ of certiorari allowed at a
former term.
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Three major objections have been urged against the
appraisement. First, that it was not concurred in by all;
second, that the appraisers heard certain evidence with-
out notice or giving the city an opportunity to hear or
rebut; and, third, that the property valued includes a
distributing system beyond the corporate limits of Omaha,
by which certain suburban villages are supplied, and that
to that extent the city made no contract to buy, and if it
did, had no power to do so.

These in their order:

1. The only matter to be determined was the value of
the waterworks system, which had long served the public.
Its construction had been authorized by legislative enact-
ment under which the municipal ordinance was passed.
One section of this ordinance provided that the city at
the end of twenty years might, at its election, purchase
the works at a value to be determined by appraisers. The
contention is that the refusal of one of the appraisers to
concur in the valuation fixed by the majority defeated
the appraisal. The matter in question was in no proper
sense an arbitration. The contract was in all of its terms
agreed upon. One party was to sell and the other to buy
at a valuation determined by the board of appraisers, and
unanimity was not stipulated for. Unanimity was hardly
to be expected in a board made up as this was. When a
matter of purely private concern is submitted to the de-
termination of either arbitrators or appraisers the rule
seems to be that there must be unanimity of conclusion
by such board, unless otherwise indicated by the terms of
the submission. Hobson v. M’Arthur, 16 Pet. 182, 192;
Green v. Miller, 6 Johns. 39; Gas Company v. Wheeling,
8 W. Va. 320, 351 et seq. The rule is, however, otherwise
when the submission is one which concerns the public.
In such submissions, whether it be the arbitration of a
difference or the ascertainment of a value, a majority
may act, unless otherwise indicated by the agreement for
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submission. Why this distinction should exist is not al-
together clear. In both instances the persons to whom the
submission is made are acting under a power and must
stay within it. The reason probably lies in the fact that
public affairs are controlled by majorities, and, by analogy,
a majority should control when the submission is a matter
which concerns the public. But whatever the reason, so
are the authorities. Colombia v. Cauca Co., 190 U. S.
524; The People ex rel. v. Nichols, 52 N. Y. 478; Gas Com-
pany v. Wheeling, 8 W. Va. 320; Grindley v. Barker, 1
Bos. & Pul. 229. ;

The construction and acquisition of a system of water
supply and distribution was a public municipal funection.
The Nebraska legislature, in 1903, went so far as to re-
quire municipal ownership of a water supply system in
the city of Omaha, and that this should be accomplished
either by construction or by the purchase of the existing
system. The ecity, in compliance with and in the exer-
cise of the power conferred when the existing plant was
constructed, elected to purchase the existing system under
the ordinance of 1880 and the power therein reserved.
That in such circumstances the determination of the price
to be paid by a submission was a matter of public con-
cern, is too clear for argument. The cases cited above
cover the point. The appraisal was not therefore defeated
because not concurred in by all.

The distinction suggested by counsel that the authority
for the submission must come from the public, if there
bfﬂ anything of substance in it, does not prevent the opera-
tion of the rule here, for the purchase upon a valuation
settled by appraisers was in the ordinance of the city, in
pursuance of legislative authority, and, in a very true
Sense, was an authority to submit to appraisers which
came from the public.

2. The next objection is that the appraisers heard evi-
dence in the absence of the city and without opportunity

VOL. cexvii—13
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to reply, and that this was such misconduct as to vitiate
the valuation. As already hinted, this was not a board
of arbitrators.” An arbitration implies a difference, a dis-
pute, and involves ordinarily a hearing and all thereby
implied. The right to notice of hearings, to produce
evidence and cross-examine that produced is implied when
the matter to be decided is one of dispute and difference.
But when, as here, the parties had agreed that one should
sell and the other buy a specific thing, and the price should
be a valuation fixed by persons agreed upon, it cannot be
said that there was any dispute or difference. Such an
arrangement precludes or prevents difference, and is not
intended to settle any which has arisen. This seems to
be the distinction between an arbitration and an appraise-
ment, though the first term is often used when the other
is more appropriate.

Counsel have cited and pressed upon us the case of
Continental Insurance Co. v. Garreit, 125 Fed. Rep. 589,
as a case where an appraisement of a fire loss was set aside
because evidence was heard in the absence of the parties.
But that was a case where the full amount of the insurance
was claimed as the extent of the loss. This was denied.
It was therefore a plain case of the submission of a dispute
or difference which had to be adjusted. The rule appli-
cable to a judicial proceeding therefore applied. It was in
fact an arbitration, though the arbitrators were called
appraisers. The dispute concerned the thing which had
been destroyed, the value of something which was not to
be inspected and valued from observation because it was
not in existence. Evidence was therefore essential to
show what had been destroyed as well as its value. The
case is wholly unlike the one here presented.

In Collins v. Collins, 26 Beav. 306, where there was a
contract for the sale of a brewery at a price to be fixed
by persons called arbitrators, one chosen by each party
and a third by these two, before entering upon valua-
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tion; it was ruled that they were not arbitrators but ap-
praisers, and the Master of the Rolls, Sir John Romilly,
said:

“But I do not think that in this particular case the
fixing of the price of the property is an arbitration, in the
proper sense of the term. An arbitration is a reference
to the decision of one or more persons, either with or with-
out an umpire, of some matter or matters in difference
between the parties. It is very true that in one sense it
must be implied that although there is no existing differ-
ence, still that a difference may arise between the parties;
yvet I think the distinction between an existing difference
and one which may arise is a material one, and one which
has been properly relied upon in the case. If nothing
has been said respecting the price by the vendor and pur-
chaser between themselves, it can hardly be said that
there is any difference between them. It might be, that
if the purchaser knew the price required by the seller,
there would be no difference, and that he would be will-
ing to give it. It may well be, that if the vendor knew
the price which the purchaser would give, there would be
no difference, and that he would accept it. It may well
be, that the decision of a particular valuer appointed
might fix the price and might be equally satisfactory to
both; so that it can hardly be said that there is a difference
between them. Undoubtedly, as a general rule, the seller
wants to get the highest price for his property, and the
purchaser wishes to give the lowest, and in that sense it
may be said that an expected difference between the par-
ties is to be implied in every case, but unless a difference
has actually arisen, it does not appear to me to be an
‘arbitration.” Undoubtedly, if two persons enter into an
arrangement for the sale of any particular property, and
try to settle the terms, but cannot agree, and after dis-
pute and discussion respecting the price, they say, ‘we
will refer this question of price to A. B., he shall settle it,’
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and thereupon they agree that the matter shall be referred
to his arbitration, that would appear to be an ‘arbitration,’
in the proper sense of the term, and within the meaning
of the act; but if they agree to a price to be fixed by an-
other, that does not appear to me to be an arbitration.”

In the present case there was not only no antecedent
disagreement as to price, but the ordinance under which
the purchase was to be made provided that the property
was to pass ‘“‘at an appraised valuation, which shall be
ascertained by the estimate of three engineers,” etc. The
board was accordingly made up of such engineers selected
because they were experts of experience in the service
they were expected to perform. That it was the under-
standing that these engineers were to examine and estimate
the value and acquaint themselves with the condition
and extent of the property in question in their own way
and not according to the procedure required in a judicial
proceeding, is made clear by the avowals made by the
counsel representing the parties at the beginning of the
valuation. Thus the attorney for the city, addressing
the valuers, said:

‘““As to the matter of the procedure to be adopted by
your board, as to the method of arriving at the amount
of property owned by the water company, and the deter-
mination of its value, the city of Omaha suggests that this
board, having been appointed as experts in regard to the
value of such property, ought to make a personal investi-
gation as to the amount and extent of the property of the
water company, together with its condition, and determine
therefrom its value. As to the method of arriving at the
amount and condition of the property of the water com-
pany, the city of Omaha suggests that this board may
arrive at such facts by any method or means deemed ad-
visable by it, but that, if the board shall determine to
take proof and testimony before it, that it should go no
further than to the question of the amount and condition
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of the property, and that said testimony should not be
conclusive upon this board, but simply for its advice and
information in the matter. It is not the opinion of the
city of Omaha that it would be proper or necessary to
call expert witnesses as to the value, since the members
of the board have been selected as experts, (to) whose
judgment the question of value must be submitted upon
the examination of the property.”

Counsel for the water company appear to have fully
concurred in this view of the function of the board.

That the great bulk of the evidence was heard or sub-
mitted in the presence of counsel representing both sides
istrue. This course did not, however, preclude them from
enlightening their judgment as experts by either personal
inspection or by informing themselves in any other way
of the value of the plant in question without calling in
counsel if they desired further information. The thing
complained of is that the valuers called upon the company
for their books and that they had these books gone over
by an expert auditor of their own selection. This, counsel
say, was done without notice to the city and after the
close of the hearings. But it was not done secretly, for
the city learned of it and asked an opportunity to be
present when the books were submitted. What informa-
tion was derived from the books is not shown. We have
only the lone fact that the appraisers of their own motion
asked an opportunity to look over and have audited the
company’s books, and that the company granted the
privilege as ‘““confidential information” for the use of the
appraisers only. Neither are counsel justified in saying
that the books were called for after the matter was in the
hands of the appraisers for conclusion. When the par-
ties had submitted their maps, plats, blue prints and such
other evidence throwing light upon the value of the plant,
as they desired, and had been heard in argument and upon
brief, the chairman of the board said in substance to
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counsel that much time would be necessary to reach a
conclusion; that the real work of valuation had been but
begun, and that ‘“‘much more information must be sought
by this board.”

There is not the slightest evidence in the record of
partiality, bad motive or misconduct affecting the action
of the board. Its members appear to have been gentle-
men of high character professionally and otherwise, and
if their conclusion is to be set aside it must be because
they deemed it within their power to have a confidential
examination made of the books of the company to assist
them in arriving at a valuation.

If this was a technical arbitration of a matter of dis-
pute or difference between the parties, to be heard and
decided upon evidence submitted, the examination of the
company’s books without the consent of the city or the
presence of its representatives would be such misconduct
as would vitiate the award. In such a matter the rules
relating to judicial inquiry would apply. Continental In-
surance Co. v. Garrett, 125 Fed. Rep. 589, and cases cited.
But in an appraisement, such as that here involved, the
strict rules relating to arbitration and awards do not ap-
ply, and the appraisers were not rigidly required to con-
fine themselves either to matters within their own knowl-
edge or those submitted to them formally in the presence
of the parties; but might reject, if they saw fit, evidence
so submitted, and inform themselves from any other
source, as experts who were at last to act upon their own
judgment. Kelley v. Crawford, 5 Wall. 785, 790; Railway
Co.v. Moore, 64 Pa. St. 79, 91; Palmer v. Clark, 106 Massa-
chusetts, 373, 389; M. E. Church v. Seitz, 74 California,
287; Curry v. Lackey, 35 Missouri, 394.

In the absence of any evidence of actual bad faith we
do not hesitate about agreeing with the Cireuit Court of
Appeals in the conclusion that there was no such miscon-
duct as to vitiate the valuation. '
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3. The next contention is that the valuation includes
property not within the submission, and which the city
did not have power to buy. The point from which the
water was taken by the existing water plant was beyond
the corporate limits of Omaha. In the immediate suburbs
of the city there are several villages outside the corporate
limits. The distributing system of the Omaha Water
Company has, from time to time, been extended to these
outlying suburban towns. It is now said that the ap-
praisers have valued these outlying distributing systems
as a part of the plant to be acquired by the city under the
ordinance electing to purchase.

As to the power of the city: The charter, § 27, Laws of
Nebraska 1897, page 99, provided for the construetion
and maintenance of waterworks ‘‘either within or with-
out the corporate limits of the city.” This is said to only
allow the location of pumping works or source of supply
outside the city. The city does not therefore object to
valuing the supply station and mains extending to the
city as within the contemplated purchase. But it is said
that the authority is limited to a distributing system
wholly within the corporate limits. That the primary
purpose was to supply the people of Omaha with water
for public and private purposes is clear. But does that
forbid that those who live outside may not be also sup-
plied from the main plant, and, if necessary, by such ex-
tensions, not inconsistent with the primary object, as may
prove desirable as suburbs grow up around the city?

These powers were supplemented by the charter of
1897. Under § 27 of that charter it was given, among
other things, “power to appropriate any waterworks sys-
tem, plant or property already constructed, to supply
the city and the inhabitants thereof with water, or any
part thereof, whether lying within said city or in part
Vyithout the city and within ten miles from the corporate
limits of such city, including all real estate, buildings,
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machinery, pipes, mains, hydrants, basins, reservoirs and
all appurtenances reasonably necessary thereto, and a
part of or connected with said system, plant or property,
and franchises to own and operate the same, if any.”
This was again supplemented by the act of 1903, chap-
ter 12, providing a method of procedure for acquiring mu-
nicipal water plants and the creation of a water board for
their control and management, being the act under which
the city was required to take steps to acquire its own water
plant system. Again, by the act of 1907, chapter 12q, it
is, among other things, provided by § 242, that the water
board may contract with any municipality adjacent to
said city to supply such municipality with water for
domestic, mechanical, public or fire purposes, a provision
plainly contemplating just such a condition as would en-
sue if the city should acquire the existing system of works
with a distributing system extending to villages adjacent.
The review of the legislation touching the power of the
city, and the conclusion of the Circuit Court of Appeals
from that legislation, that the city had the power to ac-
quire the system as it existed, and has the power to operate
so much of it as is intended to supply the suburban towns
adjacent which may be acquired, is full and satisfactory,
and meets our approval.

We are also satisfied with the conclusion of the Circuit
Court of Appeals that the acquisition of the system as it
existed at the time the city made its election to purchase
was within the contemplation of both the city and the
water company, and that the valuation of the system as
an entirety was the matter which the appraisers were re-
quired to do. What we shall say upon this point will
support our conclusion as to the power of the city, for the
legislation upon that matter must be read in the light of
the subject-matter and of all the known local conditions.
The most weighty fact in this connection is, that the
system was one single system, having a common source
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of supply and common main connections therewith. Its
dismemberment is not to be thought of unless it is clear
that the ordinance exercising the option is so plainly
limited to the purchase of only so much of the distribut-
ing system as lay wholly within the corporate limits as to
admit of no other meaning. A presumption against dis-
memberment is not overthrown even if the city had no
power to sell water to people or municipalities beyond its
limits. If these outside distributing pipes could not be
lawfully used by the city for the purpose for which the
water company had used them, it does not follow that a
contract to buy would be thereby any the less a contract
to buy the plant as a unitary system. Aside from con-
tract obligation which may pass with the plant, the city
might cut off the supply of water to such outlying en-
virons, if it saw fit, whether it could or could not legally
supply water through the distributing pipes which had
theretofore reached them. Certain it is that as the several
towns adjacent had no source of supply, no pumping
station of their own, disintegration would leave the water
company with no means of supplying them with water.
The distributing pipes under ground would, separated
from the ownership of the pumping station, reservoir,
filling, or settling basins, necessarily lose much of the
value which attached to them as a part of a going
plant.

The reservation in the ordinance under which the works
were constructed should be read and interpreted in the
light of the almost certain extension of the plant as the
expansion and growth of the city might demand. The
city, at the time the ordinance was passed, had some
thirty thousand people. When the election to buy the
plant was made it had, approximately, four times as
many. As is usual in respect of growing cities, there had
grown up around it groups of population, which, in some
cases, expanded into semi-dependent municipalities. Con-
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nected by continuous streets and car lines, they made
H one large community, and constituted greater Omaha.
|| The water company, as was obviously expected from the
beginning, expanded with Omaha and met the public
necessities by including these outside populations within
its distributing system.
The appraisers in making their estimate of valuation
i included $562,712.45 for the ‘‘going value.” This sepa-
{ ration of an element contributing to the value of each
‘ tangible part was done because required to be done under
an order made in the Circuit Court in a suit in which the
water board of the city of Omaha was complainant and
11 the members of the board of appraisers and the water
i company were defendants. The object of that suit was
to instruct the appraisers in respect to the mode and man-
ner in which they should proceed. An order resulted
which required the board to report the separate elements
making up the aggregate value of the plant.
The option to purchase excluded any value on account
i of unexpired franchise; but it did not limit the value to
| the bare bones of the plant, its physical properties, such
‘ as its lands, its machinery, its water pipes or settling
reservoirs, nor to what it would take to reproduce each
of its physical features. The value in equity and justice
must include whatever is contributed by the fact of the
connection of the items making a complete and operating
plant. The difference between a dead plant and a live
one is a real value, and is independent of any franchise
to go on, or any mere good will as between such a plant
and its customers. That kind of good will, as suggested
in Willcox v. Consolidated Gas Co., 212 U. S. 19, is of little
or no commercial value when the business is, as here, a
natural monopoly, with which the customer must deal,
whether he will or no. That there is a difference between
even the cost of duplication, less depreciation, of the
elements making up the water company plant, and the
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commercial value of the business as a going concern, is
evident. Such an allowance was upheld in National Wa-
terworks v. Kansas City, 62 Fed. Rep. 853, where the
opinion was by Mr. Justice Brewer. We can add nothing
to the reasoning of the learned Justice, and shall not try
to. That case has been approved and followed in Glouces-
ter Water Co. v. Gloucester, 179 Massachusetts, 365, and
Norwich Gas Co. v. City of Norwich, 76 Connecticut,
565. No such question was considered in either Knoxwille
v. Knoxwlle Water Co., 212 U. S. 1, or in Willcox v. Con-
solidated Gas Co., 212 U. S. 19. Both cases were rate
cases, and did not concern the ascertainment of value
under contracts of sale.

Aside from the errors pointed out in the petition for
the writ of certiorari counsel have suggested certain diffi-
culties before a final decree, which are not disposed of in
the opinion or decree of the Circuit Court of Appeals.
The Circuit Court had dismissed the bill. The Circuit
Court of Appeals considered and decided all of the large
questions which were involved under the bill, but did not
direct the precise form of the decree which the Circuit
Court should enter, and remanded the case with direc-
tion to reverse the decree dismissing the bill, and to pro-
ceed in accordance with the opinion. Referring to cer-
tain matters left open, the court, in its opinion, said:

“In a transaction of this magnitude there will always
be encountered minor obstacles that will readily yield to
business methods. What the parties cannot agree upon
the trial court has full power to determine according to
principles of right and justice. We refer here to such
contentions as that there are two or three properties in the
f?ity of Omaha belonging to the ¢ompany but not needed
n the business, and also that there are supposed defects
In its title to other properties. The latter are not of
great importance in comparison with the magnitude of
the entire system. The property not needed was ap-
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praised separately and it can be excluded from the sale,
and the trial court can determine whether the title to
other properties is defective. It is not necessary that the
title of the company to all the lands upon which its works
are built or through which its pipes are laid should be a
fee simple, perfect in every particular and subject to no
criticism. An irrevocable license, for instance, would be
sufficient, or a title based upon prescription. If, however,
there should be found substantial defects opportunity
should be given the company to remedy them, and if it is
unable to do so the parts of the property so circumstanced
can be valued and the purchase price abated accordingly.
It would be expressing too narrow a view to say that an
appraisal of a great system of waterworks under a con-
tract of purchase must fail because the title to a small part
not vital to the integrity of the system was afterwards
found to be defective. That the deed tendered by the
company was not such as the city was required to take is
immaterial. Tt is sufficient that the company was able,
ready and willing to do what might lawfully be required
of it. At some time during the progress of the cause in
the trial court the trustees of the mortgages should be
made parties to the end that the precise amount of out-
standing bonds may be ascertained and paid and the
liens discharged concurrently with payment by the city
of the purchase price. Doubtless the company will have
to use the proceeds of sale in paying its mortgage in-
debtedness. Or if an arrangement is desired such as was
made in the Kansas City case, whereby the mortgages are
assumed by the city, and the company released from
liability, the presence in the case of the trustees would
facilitate it.

“The decree is reversed and the cause is remanded with
direction to proceed to decree in accordance with the
views expressed in this opinion.”

We do not feel ourselves under any obligation to do
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more than to hold that we find no error in the decree of

the Circuit Court of Appeals and to remand the case to

the Circuit Court to be proceeded with accordingly.
Affirmed.

HERTZ, COLLECTOR, »v. WOODMAN.

CERTIFICATE FROM THE CIRCUIT COURT OF APPEALS FOR
: THE SEVENTH CIRCUIT.

No. 640. Argued April 25, 26, 1910.—Decided May 31, 1910.

Where, as in this case, the certificate sufficiently states both the ques-
tion and the desire of the Circuit Court of Appeals for instructions
so that it may make a proper decision, it conforms in substance to
the provisions of § 6 of the act of March 3, 1891, c. 517, 26 Stat. 826.

The rule of stare decisis tends to uniformity and consistency of decision
but it is not inflexible, and it is within the diseretion of a court to
follow or depart from its prior decisions.

It is the practice of this court to affirm without opinion where the
judgment under review is not decided to be erroneous by a majority
of the court sitting in the cause.

While the affirmance of a judgment by this court by a divided court
Is a conclusive adjudication between the parties, it is not an au-
thority on the principles of law involved for the determination of
other cases in this or in inferior courts; and this, although a different
rule has been sanctioned in England.

While an unqualified repeal of a law operates to destroy inchoate rights
as a release of imperfect obligations and as a remission of penalties
and forfeitures dependent upon the destroyed statute, § 13, Rev.
Stat., based on § 4 of the act of February 25, 1871, c. 71, 16 Stat.
431, operates, unless the repealing act does not expressly or by
implication exclude such operation, as a general saving clause for
all repealing statutes and extends not only to penalties and for-
feitures but to liabilities under the repealed statute. Great Northern
Railway Co. v. United States, 208 U. S. 452.

UP9n the passing by death of a vested right to the immediate posses-
slon or enjoyment of a legacy or distributive share there was imposed
by the inheritance tax provisions of the War Revenue Act of 1898
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the tax or duty exacted upon every such right of succession which
was saved by the saving clause of the repealing act of April 12, 1902.
Mason v. Sargent, 104 U. S. 689, distinguished.

Although in the statute a time limit as to payment of a tax upon dis-
tributive shares and legacies may refer to the death of the testator,
it may be construed as applying to shares in intestate estates as well
as to legacies from testators, the omission being supplied by neces-
sary implication.

The fact that the testator died within one year immediately prior to
the taking effect of the repealing act of April 12, 1902, c. 500, 32
Stat. 96, does not relieve from taxation legacies otherwise taxable
under §§ 29 and 30 of the War Revenue Act of June 13, 1898, c. 448,
30 Stat. 448, as amended by the act of March 2, 1901, c. 803, 31
Stat. 895.

THE facts, which involve the construction of the act of
April 12, 1902, ¢. 500, 32 Stat. 96, repealing certain pro-
visions of the war revenue act of 1898 relating to inherit-
ance taxes, are stated in the opinion.

The Solicitor General for the plaintiff in error.

Mr. H. T. Newcomb, with whom Mr. Edward Lauterbach
was on the brief, for the defendant in error:

The question was improperly certified and should not
be answered because the Circuit Court of Appeals does
not require the instruction for a proper decision. Columbus
Watch Co. v. Robbins, 148 U. S. 266, 269.

This precise question has twice been argued before this
tribunal, Eidman v. Tilghman, 136 Fed. Rep. 141; 203
U. S. 580, and Philadelphia Trust Co. v. McCoach, 142
Fed. Rep. 120; 203 U. S. 539, two cases, and four times
this court has affirmed judgments which depended upon
its affirmative decision, Norris v. McCoach, 142 Fed.
Rep. 120; 203 U. S. 539, three times as above, and in a
fifth case, United States v. Marion Trust Co., 143 Fed.
Rep. 301; 203 U. S. 594, a judgment was affirmed which,
although involving the estate of an intestate, cannot be
reconciled with any theory of interpretation except that
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which requires an affirmative response to the question
certified. In two subsequent cases, Unailed States v.
Stephenson, and Kinney v. Conant, 166 Fed. Rep. 720; 214
U. S. 526, the United States has sought to bring the
question again before this court with the effect that judg-
ments against the United States involving the affirmative
decision of the present question have been so far sanc-
tioned by this court as to become final and binding upon
the parties.

The trial court was bound by the judgment of the
Circuit Court of Appeals for the Seventh Circuit in
United States v. Stephenson, decided May 20, 1908, not
reported; certiorari refused, 212 U. S. 572, and Unated
States v. Marion Trust Co., 143 Fed. Rep. 301, affirmed,
- 203 U. 8. 594, and, as it committed no error in following
those cases, its judgment should have been affirmed. It
was bound to apply the rule of stare decisis to this case
and this is not affected by the fact that the Circuit Court
of Appeals for the Eighth Circuit, in Westhus v. Union
Trust Co., 164 Fed. Rep. 795, S. C., 165 Fed. Rep. 617,
adopted a different conclusion.

Even if a single affirmance, when this court is equally
divided, does not settle the law, Durant v. Essex Co., 7
Wall. 107, so as to constitute an authority in this court,
such an affirmance binds every subordinate tribunal.
26 Amer. & Eng. Ency. Law, 2d ed., 165; State Tax Law
Cases, 54 Michigan, 417, 444; City of Florence v. Berry,
62 8. Car. 469; note by Horace Binney Wallace appended
to Krebs v. The Carlisle Bank, 2 Wallace, Jr., 49, citing
Durant v. Essex Co., 7 Wall. 107. And see Appendix to
7 Wall. 735; Beamish v. Beamish, 9 H. L. Cas. 274; S. C.,
5 L. J. 97; Lessier v. Price, 12 How. 72.

. The rulings of the Circuit Judge were adopted and
flfﬁrmed by the judgment rendered in the Supreme Court,
in like manner that they would have been had both
Judges concurred in affirming the judgment on all the
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grounds assumed by the court below; to hold otherwise
would be declaring that nothing had been decided in the
state court of last resort, and thereby a second writ of
error to this court would be defeated. This is true not-
withstanding the contrary conclusion was reached in
Hanifen v. Armitage, 117 Fed. Rep. 845, and Westhus v.
Unzon Trust Co., 168 Fed. Rep. 617.

The interpretation of the act of June 13, 1898, should
now be regarded as settled because in no less than seven
cases, with the express sanction of the Supreme Court,
citizens, similarly situated in every respect, have been
finally relieved from the payment of the tax; besides, a
contrary conclusion would make the tax operate unequally
and create gross injustice.

Numerous cases, in addition to those already referred
to, involving the question now presented, have been de-
cided against the Government and applications for the
writ of certiorari not having been made to this court
within the proper time, these judgments have become
final. Among these cases are: Gill v. Austin, 157 Fed.
Rep. 234; Lawrence v. Jordan (not reported); United
States v. Rouss (not reported); McCoach v. Bamberger,
161 Fed. Rep. 90.

These cases are now res judicala; the estates affected
have forever escaped the exaction of the tax. On the
authority of these judgments and those cited under the
preceding heading, many other estates have been dis-
tributed without the payment of the tax and without
litigation and the property so distributed is no longer
within the reach of the collectors; these estates have
forever escaped the exaction of the tax.

Where a particular construction of a statute will oc-
casion great inconvenience or produce inequality and
injustice, that view is to be avoided if another and more
reasonable interpretation is present in the statute.
Knowlton v. Moore, 178 U. 8. 41, 77.
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Congress intended to prevent the collection of any
legacy tax which did not become due and payable prior
to July 1, 1902, because the calculations and statements
contained in the report of the Committee on Ways and
Means of the House of Representatives show that revenue
from this source was expected to stop on the date of the
repeal. See Rep. on Ways and Means H. Rep., House
Report No. 320, February 3, 1902, entitled ‘“Repeal of
War-Revenue Taxation,” 57th Cong., 1 Sess.

Such evidence is competent. The Delaware, 161 U. S.
459, 472; Butifield v. Stranahan, 192 U. S. 470, 495.

The tax was repealed because the revenue it produced
was unnecessary and burdensome, a menace and an im-
pediment to the prosperity of the country; the act de-
clared that the repeal should take effect on July 1, 1902;
the committee estimated that there would be no revenue
from this source after July 1, 1902. These facts are con-
clusive.

The “saving clause’ in the repealing act does not dis-
close any purpose to continue this tax.

The period of one year between the death of the testator
and the date on which the statute made the tax due and
payable coincides with the period ordinarily allowed for
presenting and proving claims against the estate; until
that period has elapsed and the net value of the estate
has been ascertained the interests of legatees and dis-
tributees are ““contingent beneficial interests’” which can-
not become absolutely vested in possession or enjoyment
within the meaning of the refunding and declaratory act
of June 27, 1902. The act of June 27, 1902, was in part
a declaratory statute.

The terms necessary to express a different intent were
well understood and Congress would have used them and
every doubt or ambiguity in the act of June 13, 1898,
apd amendment acts must be construed in favor of the
citizen.

VoL. coxxviii—14
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The intention to tax any subject can never be implied
and the expression of the sovereign will to tax must always
be set forth with completeness and precision. Eidman v.
Martinez, 184 U. 8. 578, 583; Eidman v. Tilghman, supra,
136 Fed. Rep. 143; Disston v. McClain, 147 Fed. Rep.
114; Lynch v. Union Trust Co., 164 Fed. Rep. 161;
Cooley on Taxation, 2d ed., 464.

The cases cited by The Solicitor General can be dis-
tinguished. e

Mg. Justice LurTon delivered the opinion of the court.

This case comes to this court upon a certificate under
§ 6 of the act of 1891, creating Circuit Courts of Appeals.
The action in the Circuit Court was one by the executor
and legatees under the will of James F. Woodman, to
recover an amount of money which had been paid, under
protest, as a tax upon legacies under the will of the testa-
tor, by virtue of §§ 29 and 30 of the act of June 13, 1898,
and amendments, known as the War Revenue Act.

The facts certified are: That Woodman died at Chicago,
March 15, 1902, leaving a will, which was there duly pro-
bated on May 3, 1902, and that the Illinois Trust and
Savings Bank qualified as executor. The clear value of
legacies payable under the will to the defendants in error
was $166,250. On January 17, 1905, and before the pay-
ment of these legacies, the collector claimed and collected,
as the amount of duty and tax due and payable upon said
legacies, under the act of Congress before mentioned, the
sum of $2,812.49. After stating the facts, substantially
as above, the certificate concludes as follows:

“Upon the foregoing facts the question of law concern-
ing which this court desires the, instruction and advice of
the Supreme Court is this: Does the fact that the testator
dies within one year immediately prior to the taking
effect of the repealing act of April 12, 1902 (U. S. Comp.
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Stat. Supp. 1903, p. 279), relieve from taxation legacies
otherwise taxable under sections 29 and 30 of the act of
June 13, 1898, as amended by the act of March 2, 1901?”

The form of this certificate has been criticised, but we
think it sufficiently states both the question and the desire
of that court for the instruction of this court that it may
make a proper decision. It conforms, in substance, with
the statute, and finds precedence in a number of instances
in matter of form. Helwig v. United States, 188 U. 8. 605;
Unaited States v. Pridgeon, 153 U. S. 48; Unaited States v.
Ju Toy, 198 U. S. 253.

It is also urged that the Circuit Court of Appeals
for the Seventh Circuit is precluded from requesting
the instruction of this court, because it had in two
cases theretofore decided the very question now certified.
United States v. Marion Trust Co., 143 Fed. Rep. 301;
United States v. Stephenson, not yet reported. In both
cases the decision was adverse to the contention of the
United States. The first was affirmed by this court with-
out opinion, by an evenly divided court, 203 U. S. 594,
and, in the second, an application by the United States
for a writ of certiorari was denied. 212 U. S. 527. Itis
further contended that, if not concluded by its own de-
cisions, it was bound to follow the judgments of this court
in Eidman v. Tilghman, affirming the judgment of the
Circuit Court of Appeals of the Second Circuit, reported
In 136 Fed. Rep. 141, the affirmance by this court being
reported in 203 U. 8. 580, and similar judgments of affirm-
ance in Philadelphia Trust Co. v. McCoach, 142 Fed. Rep.
120, and 203 U. 8. 539, and United States v. Marion Trust
Co., supra.

All of these cases were affirmances by an equally divided
court of the judgments of the court below in favor of the
IEgatees or distributees who had sued to recover taxes
Paid upon legacies or shares which had passed to the
plaintiff within one year after the death of the testator
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or intestate, the several lower courts having ruled that
the tax had not been saved because it was not due and
payable at the time of the repeal of the act under which
the tax was claimed.

The Circuit Court of Appeals was obviously not bound
to follow its own prior decision. The rule of stare decisis,
though one tending to consistency and uniformity of
decision, is not inflexible. Whether it shall be followed or
departed from is a question entirely within the discretion
of the court, which is again called upon to consider a
question once decided. The court below in this instance,
when called upon to reconsider its former construction of
the inheritance tax act, found itself confronted by the fact
that this court had been equally divided in opinion as to
the proper interpretation of the act, and for that reason
alone obliged to affirm the ruling of that and other courts
against the legality of the tax which had been collected.
If the decision of the court under review had been in favor
of the legality of the tax an affirmance must likewise have
resulted from an equal division. That court also found
that its own former view of the act had not been satis-
factory to the Circuit Court of Appeals for the Eighth
Circuit, which court had decided contrariwise in Westhus
v. Union Trust Co., 164 Fed. Rep. 795. In such circum-
stances the court below was not only free to regard the
question as one open for determination, but one which
might well be certified to this court, that the question of
law which had never been authoritatively decided by this
court might be so determined by an instruction as to how
it should decide the matter when thus presented for
reconsideration,

When this court in the exercise of its appellate powers
is called upon to decide whether that which has been donf:
in the lower court shall be reversed or affirmed, it 18
obvious that that which has been done must stand unless
reversed by the affirmative action of a majority. It has
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therefore been the invariable practice to affirm, without
opinion, any judgment or decree which is not decided to
be erroneous by a majority of the court sitting in the
cause. The earliest precedent is that of Etting v. Unaited
States Bank, 11 Wheat. 59, 78. Chief Justice Marshall
said at the conclusion of the opinion:

“In the very elaborate arguments which have been
made at the bar, several cases have been cited which have
been attentively considered. No attempt will be made to
analyze them, or to decide on their application to the case
before us, because the judges are divided respecting it.
Consequently, the principles of law which have been
argued cannot be settled; but the judgment is affirmed,
the court being divided in opinion upon it.”

In Durant v. Essex Company, 7 Wall. 107, 110, Mr.
Justice Field, for this court, said, in respect of the effect
of the affirmance by a divided court:

“There i1s nothing in the fact that the judges of this
court were divided in opinion upon the question whether
the decree should be reversed or not, and, therefore,
ordered an affirmance of the decree of the court below.
The judgment of affirmance was the judgment of the
entire court. The division of opinion between the judges
was the reason for the entry of that judgment; but the
reason is no part of the judgment itself.”

To the same effect are Westhus v. Union Trust Co., 168
Fed. Rep. 617; Hartman v. Greenhow, 102 U. S. 672, 676.
A different rule seems to have been sanctioned in the
English courts. Calherwood v. Caslin, 13 Meeson &
Welby, 261; Beemish v. Beemish, 9 H. L. Cases, 274.

Under the precedents of this court, and as seems
justified by reason as well as by authority, an affirmance
by an equally divided court is as between the parties a
conclusive determination and adjudication of the matter
adjudged, but the principles of law involved not having
been agreed upon by a majority of the court sitting
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prevents the case from becoming an authority for the
determination of other cases, either in this or in inferior
courts. The affirmance by a divided court in the second
case shows this, for if it was not so the second equal di-
vision could not have happened, for the case would have
been controlled by the first equal division.

We shall therefore proceed to determine the question
of law presented by the certificate of the Circuit Court
of Appeals, feeling free to decide it as our judgments may
dictate.

The statutes involved and requiring consideration are
the twenty-ninth section of the act of June 13, 1898,
c. 448, 30 Stat. at Large, 464; the thirtieth section of the
same act, as amended by § 11 of the act of March 2, 1901,
c. 806, 31 Stat. at Large, 948, and §§ 7, 8 and 11 of the
act of April 12, 1902, c¢. 500, 32 Stat. at Large, part 1,
page 97 et seq. So much of the sections referred to as is
material to the present question is set out in the margm 7

1 Section twenty-nine of the act of June 13, 1898, is as follows:

“That any person or persons having in charge or trust, as admin-
istrators, executors, or trustees, any legacies or distributive shares
arising from personal property, where the whole amount of such per-
sonal property as aforesaid shall exceed the sum of ten thousand dol-
lars in actual value, passing, after the passage of this act, from any
person possessed of such property, either by will or by the intestate
laws of any State or Territory, or any personal property or interest
therein, transferred by deed, grant, bargain, sale or glft made or in-
tended to take effect in possession or enjoyment after the death of the
grantor or bargainor, to any person or persons, or to any body or bodies,
politic or corporate, in trust or otherwise, shall be, and hereby are,
made subject to a duty or tax, to be paid to the Unlted States, as fol-
lows, that is to say: . . .” 30 Stat. 464, chap. 448.

So much of section thirty of the act of June 13, 1898, as amended by
section eleven of the act of March 2, 1901, as is materlal reads:

“That the tax or duty aforesaid shall be due and payable in one year
after the death of the testator and shall be a lien and charge upon the
property of every person who may die as aforesaid for twenty years, o
until the same shall, within that period, be duly paid to and dis-
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The seventh section of the act of April 12, 1902, which
act we shall hereafter refer to as the repealing act, did
not go into effect until July 1, 1902. That section ex-
plicitly repealed § 29 of the act of June 13, 1898, which
was the only section imposing a tax upon inheritances
and the only authority for the tax collected from the de-
fendants in error. The claim of the United States was
and is that, as the testater’s death occurred prior to
July 1, 1902, the tax demanded had been imposed as an
obhgatlon before the repeal of the taxmg section, and that

charged by the United States; and every executor, administrator, or
trustee having in charge or trust any legacy or distributive share, as
aforesaid, shall give notice thercof, in writing, to the collector or
deputy collector of the district where the deceased grantor or bargainor
last resided within thirty days after he shall have taken charge of such
trust, and every executor, administrator, or trustee, before payment
and distribution to the legatees, or any parties entitled to beneficial
interest therein, shall pay to the collector or deputy collector of the
district of which the deceased person was a resident, or in which the
property was located in case of nonresidents, the amount of the duty
or tax assessed upon such legacy or distributive share,” ete.

Sections seven, eight and eleven of the act of April 12, 1902, are as
follows:

“Sec. 7. That section four of said act of March second, nineteen
hundred and one, and sections six, twelve, eighteen, twenty, twenty-
one, twenty-two, twenty-three, twenty-four, twenty-five, Schedule A,
Schedule B, sections twenty-seven, twenty-eight and twenty-nine of
the act of June thirteenth, eighteen hundred and ninety-eight, and all
amendments of said sections and schedules be, and the same are hereby,
repealed.

“Sec. 8 That all taxes or duties imposed by section twenty-nine
of the act of June thirteenth, eighteen hundred and ninety-eight, and
amendments thereof, prior to the taking effect of this act, shall be
subject, as to lien, charge, collection and otherwise, to the provisions
of section thirty of said act of June thirteenth, eighteen hundred and
mnetY-elght and amendments thereof, which are hereby continued
in foree, as follows:

“SEc. 11. That this act, except as otherwise specially provided for
In the preceding section, shall take effect July first, nineteen hundred
and two.” 32 Stat. pt. 1, pp. 97, 98, 99; chap. 500.
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the liability thus imposed was saved by the eighth section
of the repealing act. For convenience that section is here
again set out:

“Sec. 8. That all taxes or duties imposed by section
twenty-nine of the act of June thirteenth, eighteen hun-
dred and ninety-eight, and amendments thereof, prior to
the taking effect of this act shall be subject, as to lien,
charge, collection, and otherwise, to the provisions of
section thirty of said act of June thirteenth, eighteen
hundred and ninety-eight, and amendments thereof,
which are hereby continued in force, as follows. ”

The question for solution must therefore turn upon
the inquiry whether the tax in question had been imposed
prior to the going into effect of the repealing act within
the intent and effect of the saving clause just set out.

There are cases which go so far as to say that the un-
qualified repeal of a law as effectually destroys rights and
liabilities dependent upon it, not past and concluded, as
if the statute had never existed. It is, however, putting
it strongly enough to say, that an unqualified repeal oper-
ates to destroy inchoate rights, as a release of imperfect
obligations and as a remission of penalties and forfeitures
dependent upon the destroyed statute. United States v.
Reisinger, 128 U. S. 398; Curtis v. Lovett, 15 N. Y. 9, 152
et seq.; Town of Belvidere v. Warner R. R. Co., 34 N.J. L.
193; 1 Lewis’ Sutherland Stat. Const., §§ 282 ef seq.

There has been a marked legislative trend in the di-
rection of escaping from the serious consequence some-
times incident to this common-law rule of construction,
indicated by general statutes saving liabilities, penalties
and forfeitures incurred under repealed statutes. Such a
general statute was passed by Congress on February 25,
1871, ch. 71, 16 Stat. 431, the fourth section of which
was carried into the revision of 1878 and is now in force
as § 13, Rev. Stat. That section reads as follows:

“The repeal of any statute shall not have the effect to
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release or extinguish any penalty, forfeiture or liability
incurred under such statute, unless the repealing act shall
so expressly provide, and such statute shall be treated as
still remaining in force for the purpose of sustaining any
proper action or prosecution for the enforcement of such
penalty, forfeiture, or liability.”

This provision has been upheld by this court as a rule
of construction applicable, when not otherwise provided,
as a general saving clause to be read and construed as a
part of all subsequent repealing statutes, in order to give
effect to the will and intent of Congress. Unaited States v.
Reisinger, 128 U. 8. 398; Great Northern Ry. Co. v. United
States, 208 U. S. 452.

In the last case cited the court said of this section
that—

““As the section of the Revised Statutes in question has
only the force of a statute, its provisions cannot justify a
disregard of the will of Congress as manifested either ex-
pressly or by necessary implication in a subsequent enact-
ment. But while this is true the provisions of § 13 are
to be treated as if incorporated in and as a part of subse-
quent enactments, and therefore, under the general prin-
ciples of construction requiring, if possible, that effect be
given to all the parts of a law the section must be enforced
unless either by express declaration or necessary implica-
tion, arising from the terms of the law, as a whole, it re-
sults that the legislative mind will be set at naught by
giving effect to the provisions of § 13. For the sake of
brevity we do not stop to refer to the many cases from
state courts of last resort dealing with the operation of
general state statutes like unto § 13, Rev. Stat., because
we think the views just stated are obvious and their cor-
rectness is established by a prior decision of this court
concerning that section. United States v. Retsinger, 128
U. 8..398.%

This section is not alone applicable to penalties and for-
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feitures under penal statutes. It extends as well to “‘lia-
bilities,”” and a liability or obligation to pay a tax imposed
under a repealed statute is not only within the letter, but
the spirit and purpose of the provision. Therefore we
must take that general saving clause into consideration
as a part of the legislation involved in the determination
of whether a ‘““liability”” had been incurred by the imposi-
tion of a tax prior to the act that destroyed the law under
which it had been imposed.

The repealing act here involved includes a saving clause,
and if it necessarily, or by clear implication, conflicts with
the general rule declared in § 13, the latest expression of
the legislative will must prevail. In the case of Great
Northern Ry. Co. v. United States, cited above, the question
was whether the saving clause in the Hepburn act was
so plainly in conflict with the rule of construction found in
§ 13 as to limit the actions or liabilities saved to those
enumerated therein, but the court held that as the later
clause applied to remedies and procedure, it was not by
implication in conflict with the general provision of § 13,
which saved penalties, forfeitures and liabilities. 208
U. S. 466, 467.

The significance of § 13 is therefore this: That if prior
to the repealing act the defendants in error were under
any liability or obligation to pay the tax or duty imposed
by §29 of the act of June 13, 1898, that obligation or
liability was not relieved by the mere repeal of that sec-
tion, nor as a consequence of the saving clause in the re-
pealing act, unless the special character of that clause by
plain implication cuts down the scope and operation of
the general rule in § 13.

In the light of these principles of interpretation we come
then to the question as to whether, at the date of the repeal
of § 29 of the act of June 13, 1898, the legacies to the de-
fendants in error were subject to any tax or duty under
the repealed section which constituted a ““liability ”’ under




HERTZ ». WOODMAN. 219
218 U. S. Opinion of the Court.

§ 13, or to a tax or duty ‘‘imposed,” under the saving
clause of the repealing act.

The only section which imposes any tax upon inherit-
ances is the twenty-ninth. Any legacy or distributive
share, or gift in anticipation of death, ‘‘passing after the
passage of the act,” is by the express terms of that section
““made subject to a duty or tax to be paid to the United
States, as follows,” ete.

Section 30 of the same act deals only with the re-
turn, payment and procedure for the collection of ““the
tax or duty aforesaid,” referring to the tax imposed by
§ 29.

Now, what is the property, right or thing which is
made subject to the tax? This has been most conclusively
answered by Knowlion v. Moore, 178 U. S. 41,56, where the
section in question is construed as laying a tax upon the
transmission, or the right to succeed to a legacy or dis-
tributive share or gift in contemplation of death, passing
after the act.

For reasons and upon grounds not necessary to be re-
stated it has been also conclusively decided in Vanderbilt v.
Eidman, 196 U. S. 480, that the tax or duty does not attach
to legacies or distributive shares until the right of succes-
sion becomes an absolute right of immediate possession
or enjoyment. It was therefore held in the case cited
that a legacy upon conditions which might never happen
was not subject to the tax or duty prior to the time, if ever,
when the right of possession or enjoyment should become
absolute.

To repeat then: The subject of the tax or duty exacted
by § 29 is the right of succession which passes by death to
a vested beneficial right of possession or enjoyment to a
legacy or distributive share.

Upon the facts certified the right of succession which
passed by the death of the testator was an absolute right to
the immediate possession and enjoyment, a right neither
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postponed until the falling in of a life estate, as in Mason v.
Sargent, 104 U. S. 689, nor subject to contingencies, as in
Vanderbilt v. Eidman, supra. No further event could
make their title more certain nor their possession and en-
joyment more secure. The law, then unrepealed and in
full foree, operated to fasten, at the moment this right of
succession passed by death, a liability for the tax imposed
upon the passing of every such inheritance or right of
succession. The time for scheduling or listing was practi-
cally identical with the time for payment, and the listing
or scheduling was required to be done by the executor
charged with payment, but might be and was postponed
for reasons of grace and of convenience. That is almost
universal under any taxing system. The liability attaches
at some time before the time for payment. But the lia-
bility for the payment of the tax exacted under § 29 of the
act of June 13, 1898, accrued or arose the moment the
right of succession by death passed to the defendants in
error, and the occurrence of no other fact or event was
essential to the imposition of a liability for the statutory
tax upon the interest thus acquired.

Much has been urged because the tax was not ‘‘due
and payable” when the repealing act took effect, and the
contention is that because not “‘due and payable’ no tax
had been theretofore imposed within the intent of the
saving clause. What we have already said answers this.
But let us see the very unreasonable result which would
ensue if we are required to say that by ‘“tax or duty im-
posed under section twenty-nine”” Congress meant a tax
or duty due and payable when the repealing act should
go into effect.

No one questions but that one effect of this saving clause
would be to save any such tax as was ‘“due and payable”
one year before July 1, 1902. This being so, it would be
very unjust if the tax in the latter case is saved and the
other remitted, inasmuch as the thing made subject t0
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the tax would in each case be the same, namely, the trans-
mission of a beneficial right to the possession and enjoy-
ment of a legacy or distributive share at the death of a
testator or intestate. In the one case the tax paid upon
the right passing by death would be preserved. In the
other a tax upon a like inheritance would be remitted.
The only difference would be that in one case the time
for payment had arrived, while in the other it had not,
though in the later case the ultimate obligation to pay
was equally as certain and fixed as in the first case.

Now, did Congress intend to make such an unjust dis-
tinetion as would result from such an interpretation of the
saving clause in question as shall make the time limit for
payment the test as to whether one tax shall be preserved
and the other remitted in a situation otherwise identical?

The saving clause does not in terms limit the right saved
to a tax or duty which should be due and payable at the
date of the repeal. It is perhaps an obvious suggestion
that if that had been the purpose of Congress, it would
have been easy to make that purpose clear.

But in place of saying in so many words that ‘all taxes
or duties which should be due and payable prior to the
taking effect of the act” should be subject to the pro-
visions of § 30, etc., the Congress said that ““all taxes or
duties imposed by section twenty-nine,” etc., prior to the
taking effect of this act, should be subject to the pro-
visions of § 30. Now it is to be noticed that this § 30,
which is the remedial or procedure section, is not one of
the sections repealed. The twenty-ninth section, which
alone imposes any tax, is the one which is repealed. The
plain purpose of the saving clause was to preserve some
liability which had been imposed under § 29, which would
otherwise be lost. This it did by providing that all taxes
“imposed” prior to the going into effect of the act should,
notwithstanding the repeal of the section which originated
the tax, be preserved, and as to collection lien, ete., be




OCTOBER TERM, 1909.
Opinion of the Court. 218 U. 8.

subject to the unrepealed § 30. It must also be borne in
mind that this time limit for payment to ‘‘one year after
the death of the testator” came into the thirtieth section
only by the amendment of March 2, 1901. TUp to the
time of that amendment the only provision as to time was
that still found in the later parts of the same section, namely,
that ‘“‘before payment and distribution to the legatees”
the executor, administrator or trustee ‘‘shall pay to the
collector . . . theamount of the duty or tax assessed
upon such legacy or distributive share, and shall also
make and render (to the collector) a schedule, list or state-
ment, in duplicate, of the amount of such legacy or dis-
tributive share, together with the amount of duty which
has accrued, or shall accrue thereon, verified,” etc. The
same original section also provided that in case of neglect
to so pay or deliver the statement required ‘‘within the
time hereinbefore provided,” certain penalties should be
incurred, and that the collector should make out schedules,
ete. This reference to the ‘‘time hereinbefore provided”
is in the original section, and must, therefore, refer to a
time before ‘“payment and distribution” to the legatees
and distributees.

It would seem to follow that the purpose and effect of
the amendment making such tax ‘‘due and payable in one
year after the death of the testator,” was to advance the
time of payment so as to require payment within one year
if there should be longer delay in paying legacies and
distributive shares, leaving in full force the requirement
that the tax should be paid before the payment of legacies
and distributive shares, if such payment and distribution
should be made in less than one year. We have not passed
over the fact that this time limit in terms applies only to
the tax due under wills and to the uncertainty as to the
time for the payment of the tax upon distributive shares.
It, however, seems quite obvious that that time limit was
intended to apply to shares in intestate estates, as well as
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to legacies from testators, and that the omission may be
supplied by necessary implication.

It has been suggested that the lien given by § 30 only
attaches when the tax is due and payable. The lien was
in the section before the amendment, and, in view of its
purpose, would attach with the obligation or liability for
the tax. There is no reason which would justify the as-
sumption that the lien only attached when the day of
payment might arrive, a date most indefinite before the
insertion of the time limit by the amendment of 1902.

But it has been urged that any conclusion which saves
a tax from the effect of a repealing act which was not
actually due and payable is in conflict with Mason v.
Sargent, 104 U. S. 689. That case arose under the in-
heritance tax law of 1864. The plaintiff's testator died
while the law was in force, it having been repealed Octo-
ber 1, 1870. The legacy to the plaintiff, which was in
that case held to have been illegally taxed, was one pay-
able after the death of the widow of the testator, which
did not occur until 1872, and after the repeal of the law
under which the tax was claimed. But that case is dis-
tinguishable from this in more than one particular. The
legacy sought to be taxed did not vest in possession and
enjoyment before the repeal of the act under which it was
supposed to be taxable. If, therefore, no taxable succes-
slon occurred during the existence of the inheritance tax
law of 1864, the right to the tax would fail under the very
test which this court in Vanderbilt v. Eidman made the
test of whether a tax had been imposed during the opera-
tion of the act of June 13, 1898, and the very test which
is applied in the present case.

The precise question here involved, and upon which
thls case must turn, namely, whether a tax is not at once

lmPOSGd ” by succeeding to an immediate right of
Dossession and enjoyment, during the operation of the
act of June 13, 1898, in such sense as to be within the
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intent of the saving clause in the act which repealed that
act, was not and could not have been involved in the case
cited. The terms, both of the act of 1864, as amended in
1866, and of the act which repealed that act, and of the
saving clause in the repealing act, are in some important
aspects to be differentiated from the acts here involved.
It is enough, however, to say of that case that no taxable
succession having occurred before the repeal of the act,
there was nothing to save by the saving clause in the re-
pealing act. In the present case it is equally as clear that
if no taxable succession actually vested prior to the repeal
of the taxing act, no tax would be saved. If, however,
there did occur such an absolute right to the possession
and enjoyment of the legacies to the present defendants
in error as made it subject at once to the imposition of a
tax under the law in operation when such succession oc-
curred, a very different question must be decided from
any decided in Mason v. Sargent.

The conclusion we reach is, that upon the passing by
death of a vested right to the immediate possession or
enjoyment of a legacy or distributive share, there was
imposed the tax or duty exacted upon every such right of
succession which was saved by the saving clause of the
repealing act.

The question certified must be answered in the negative.

Mg. Justice McKenNa, with whom concurred THE
Cr1er Justice and MRr. JusTicE Day, dissenting.

I am unable to agree to the judgment of the court. I
regret that time does not serve to give adequate expres-
sion to my views or to consider opposing ones. Some of
the elements of dissent I can only hastily give. The ques-
tion of the interpretation of a statute is, however, seldom
in broad compass. The purpose is to get at the meaning
of the words, and fortunately there are well-known rules
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to assist the process. The first of these is the motive of
the law. Whatever construction advances that carries a
presumption of truth. :

There must be a strict or liberal construction according
to the purpose of the law, the former if it imposes burdens,
the latter if it relieves from them. The contentions of the
Government, it seems to me, reverse this order. Their
consequences seem to me to be: The law is a taxing one,
is concededly of doubtful meaning, it must nevertheless
be construed against the taxpayer. It was intended to
relieve from burdens, its ambiguities must be resolved to
retain them.

These contradictions between intention and result are
intensified if we consider the general purpose of the law
proclaimed at the time of its enactment. It was intended
as a repeal of war revenue taxation. In other words, to
take from a time of peace burdens laid in a time of war.
A worthy purpose, I submit, and based on wisest consid-
erations of governmental policy, and not to be defeated or
impaired in any of its details by resolving the uncertain-
ties of language against it.

There was emphatic and illustrative unanimity in the
Committee of Ways and Means of the House of Repre-
sentatives that reported and recommended the law. There
was a difference of opinion in the committee as to the
extent of the reduction which should be made, resulting
from a difference in other views of its members, but there
was no difference as to the necessity of a reduction of
revenue,

: The majority of the committee recommended a reduc-
tion of $73,000,000; the minority was of opinion it should
be $123,000,000. In the reduction there was a special
ltf?m of legacies. The figures need no comment. They
display the purpose of Congress. Words, however, were
added to emphasize it. “Sound business judgment,” it
was said, “dictates a sweeping reduction of our revenues.”
VOL. ccxvilli—15
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The final word of recommendation of the measure was
that ‘““every consideration of prudence commends” its
“wisdom.” This then was the purpose of the measure,
sanctioned by the highest considerations of judgment and
wisdom. Should it not prevail, certainly have dominance
in the interpretation of the law passed to effect it? Even
as to a live and continuing law, the rule of interpretation
is that taxes must be expressed in clear and unambiguous
language. If there be doubt it is to be resolved against
the Government. FEidman v. Martinez, 184 U. S. 578.
Such a rule of interpretation certainly should be appli-
cable to a statute repealing taxation. To what an anoma-
lous contrast does its disregard bring us? Shall a law
passed to supply the wants of a deficient treasury have a
more restrictive construction than one passed against the
burden of a constantly increasing surplus? Indeed, this
case presents even a stronger contrast. Under the rule of
interpretation announced in Eidman v. Martinez a law
providing for the exigencies of war cannot prevail against
the right of the taxpayer to resist taxation, the authority
for which is equivocally expressed. But peace legislation,
it seems, may claim a more determined power, though it
have no necessities but the reduction of revenue, though
it proclaims that purpose and is urged to it by govern-
mental policy. It may have a double sense and yet be
unfaltering in its exactions, resisting presumptions of law
and legal rules, but a war measure may not.

I cannot believe that Congress intended to leave un-
certainty, or, if uncertainty should inadvertently result,
that it was to be resolved to retain taxes and not abolish
them. And it had the means of certainty, and, I mu#
assume, availed itself of them. Prior cases had given it
examples of the interpretation of taxing laws-—indeed, of
the special kind of taxing laws which it was repealing, and
we may be sure that it had those examples in mind in fix-
ing the scope of its enactment. And this is in accordance




HERTZ v. WOODMAN. 227
218 U. S. McKENNA, J., Tue Cuisr Justice and Day, J., dissenting.

with a familiar rule of interpretation which this court has
applied and necessarily will be called upon to apply again.
That is that when provisions which have received judicial
interpretation are used in a statute, they are supposed to
be used with the meaning that had been given to them.
Under any other rule judicial decisions would make ‘‘not
light but darkness visible.”

In Clapp v. Mason, 94 U. S. 589, a statute passed in
1864 subjected to a tax legacies and successions. Under
it a tax was assessed upon certain real estate devised by
Mason to his widow for her life, or until she should cease
to occupy the same as a place of residence, and upon her
death, or ceasing to occupy the same, to Clapp. The
widow occupied the real estate until June 17, 1872.
Mason, the testator, died December 4, 1867; the tax was
assessed on the fifteenth of May, 1873. It was paid on the
thirty-first, under protest, to avoid distraint or other
forcible process to collect the same.

Under the statute of 1864 the tax would have been a
proper one, but by a statute passed July 14, 1870, the tax
imposed by the former act was repealed. The repealing
clause, however, continued the provisions of former acts
levying and collecting all taxes properly assessed or liable
to be assessed or accruing under their provisions. It pro-
vided also that “any act done, right accrued or penalty
incurred under former acts’ should be saved.

The collector insisted that the tax upon the succession
In question had accrued before the repeal of the act of
1864, that is, upon the death of the testator. The devisees
contended that it did not accrue until they came into
possession of the land, and before that occurred, it was
asserted, the statute assessing the tax had been repealed.

The court stated the question to be when the right to the
tax accrued, ““at the death of the testator, or at the death
of the widow, when the plaintiff became entitled to the
possession of the land?” In answer to the question the
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court conceded that the will of Mason conveyed an estate
to William P. Mason and Charles H. Parker, (those who
took after the widow,) and that, although they were not
entitled to immediate possession, they had a vested estate.
And it was conceded that not only vested estates, but
those in expectancy, were within the statute. The ad-
mission, however, the court said, did not aid them in
deciding the point before them, as the question of time
still arose, When was the vested estate taxable?

The question was answered by saying, after a consider-
ation of the provisions of the statute, that it would be
difficult to carry out its ‘“system in any other manner
than by the provision that the succession should not be
deemed taxable until such time as the successor should
be entitled to its possession.” It was further said:

“The act of 1864 contains no statement or intimation
that this duty creates any lien upon the land, or that any
obligation arises, or that any right accrues at a period
earlier than that fixed for the payment of the duty. See
sections 133, 137.

* * * * * * % %

““It is manifest that the right does not accrue until the
duty can be demanded, that is, when it is made payable;
in other words, at the end of thirty days after becoming
entitled to possession.”

The questions were reéxamined and decided the same
way in Mason v. Sargent, 104 U. S. 689. The latter case,
however, exhibits more clearly the applicability of the prin-
ciples discussed to the case at bar. Mason died Decemn-
ber 4, 1867. He bequeathed by his will certain personal
property to the plaintiffs in the action in trust for his
widow, and upon her death one-half to William P. Mason
and one-half to Eliza R. Cabot. The widow died in 1872.
In April, 1873, the tax in question was assessed. It was
paid under protest and plaintiffs brought the action for
the refunding of the tax on the ground that the property
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did not vest in possession of the legatees until the death
of the testator’s widow, which occurred after the repeal
of the legacy succession tax act, and that the tax had not
accrued so as to come within the saving clause of the act
of repeal.

The act of June 30, 1864, c. 173, 13 Stat. 223, 285,
subjected legacies and distributive shares of personal prop-
erty to a tax passing from a decedent, in the hands of an
executor or administrator, varying in amount according
to the degree of relationship of the beneficiary to the
decedent. It further provided that the tax or duty should
be payable whenever the party interested in the legacy
or shares should become entitled to the possession and
enjoyment thereof. The repealing act contained the sav-
ing clause which has been already set out.

The collector contended that the tax had accrued when
the repealing act took effect, October 1, 1870. The oppos-
ing contention was that the tax did not become a claim in
favor of the Government until the legacy itself became
payable, which was not until after the death of the widow,
June 17, 1872. The latter contention was sustained and
the tax declared to have been illegally demanded.

It was decided that the legacy was the subject of the
tax; that it was exempt during the life of the widow, and
only became payable upon her death; that it did “not be-
come a subject of taxation until the right” accrued ‘“‘to
reduce it to possession.” The provision of the law which
required the trustee to give written notice to the assessor
of his trust within thirty days after he should take charge
of it was declared ‘“not material to the argument,” and
that the provision of the act of 1864, that the tax or duty
thereby imposed should be a lien or charge upon the prop-
erty bequeathed for twenty years, or until the same be
p'aid within that period, determined nothing as to the
time when the tax accrued.

Clapp v. Mason was cited as applicable, and the court
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concluded as follows: “No right to the payment of the
tax had accrued at the date when the repealing act took
effect; and, therefore, none to collect it can be deduced
from its saving clauses.”

Clapp v. Mason and Mason v. Sargent were followed as
| determinative of when, under § 7 of the act of April 12,
: 1902 (the act now in question), should be regarded as
| “imposed”’ in Eidman v. Tilghman by Cireuit Judge La-
' combe at circuit, and also by the Cireuit Court of Appeals
b of the Second Circuit. 131 Fed. Rep. 652; 136 Fed. Rep.
I 141. The judgment was affirmed by this court by an
i equal division of its members. 203 U. S. 580.

A distinction is made between those cases and that at
bar, and there is some distinction in the facts, but not
such, in my opinion, as to take this case out of the prin-
| ciple announced in them. They were made to turn upon
: the fact that the tax or duty was upon the legacy or dis-
tributive shares. In this they were applied in Sturges v.
United States, 117 U. S. 363, and followed in Knowlton
v. Moore, 178 U. S. 41, and Vanderbilt v. Eidman, 196 U. 5.
480, in which the act of June 13, 1898, was interpreted.
It is said in Knowlion v. Moore, “‘ that the provisions of the
act of 1864 were in mind when’’ the act of June 13, 1898,
was drafted. The cases of Clapp v. Mason and Mason V.
Sargent were decided when that act was drafted. Is it not
a fair inference that it and its repealing act were intended
to have the same meaning and interpretation which had
been given to its prototype and its repealing act?

Those cases were also made to turn on the fact that as
the tax was upon the legacy or distributive share, there
could be no tax nor claim in favor of the Government
until such legacy or share was vested in the possession and
enjoyment of the legatee or distributee. In this again
they were followed in Vanderbilt v. Eidman. And, it
seems to me, therefore, that there is such resemblance of
the provisions of the act of 1864 to those of the act of
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June 13, 1898, as to make the cases interpreting the former
decisive precedents of the meaning of the latter.

The time of payment is in both acts at a date subse-
quent to the death of the testator. In the act of 1898,
one year after his death; in the act of 1864, when the
legacy came into possession and enjoyment. This differ-
ence in time can make no difference with the principle that
the tax does not accrue, until it becomes due and payable.
And, I submit is not “‘imposed’’ until then, does not be-
come a claim in favor of the Government until then, and
not being such is not saved by § 8 of the repealing act.
The lien does not attach until then. By § 30 of the act of
1898 the tax is due one year after the death of the testator,
and is secured by a lien, but when the lien attaches is not
stated. There is the same silence in the act of 1864. The
omission was supplied by Mason v. Sargent, which de-
clared that the lien presupposed the existence of the tax
and only attached when the tax accrued. This must also
be the meaning of § 30, and we have a further parallel
between the acts completing the application of the cited
cases. Mark, too, the words of § 8 of the repealing act,
associating the tax and the lien, showing how closely the
legislative mind followed the judicial decisions and gave
its legislation, as I think, the certain meaning that the
interpretation of the prior enactments afforded. Sec-
tion 8 provides as follows: “That all taxes or duties im-
posed by section 29 . . . shall be subject as to lien,
charge, collection and otherwise to the provisions of
SectionmB st L. 77

An argument is made to show that a tax may be said to
be imposed, though it be not due and payable. The argu-
ment is answered, I think, by what I have said. A tax is
not imposed by a mere provision for it. Illustrations of
this will readily come to mind besides those afforded by
the cited cases. However, I will not attempt to further
review the contentions of the Government or the opposing
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ones, nor consider from which the greater embarrassments,
if any, will result. The force of the conflicting conten-
tions, and of course they have force, establish the am-
biguity of the statute and the different meanings that can
be ascribed to it. In such situation the rule of interpreta-
tion which I have announced and which I have shown is
sanctioned by this court, should turn decision against the
tax. I will not quote the Circuit Courts and the Circuit
Courts of Appeal, which have so thought and have pro-
nounced against the Government. They make a body of
authority, persuasive in their numbers and rank. And
this court has divided in opinion. I do not mention the
fact as a circumstance which should preclude considera-
tion of the question, but I bring it forward as an element
of some power in the discussion. It may not have the
‘““true, fixed and resting quality” of stare decisis, but it
has nevertheless strong appeal and persuasion. It has
persisted through quite a period of time and against many
attempts to disturb it. It is certainly something more
patent than inaction. It gave authority to the decision
of the Circuit Court of Appeals in Eidman v. Ttilghman,
and that again determined other judgments and became
a rule of decision for the settlement of estates.

I think the question certified should be answered in the
affirmative.

I am authorized to say that Tur Carer Justice and
Mg. Justice DAY concur in this dissent.
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UNITED STATES v. CHICAGO, MILWAUKEE AND
ST. PAUL RAILWAY COMPANY.

APPEAL FROM THE CIRCUIT COURT OF APPEALS FOR THE
EIGHTH CIRCUIT.
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The grant made by the act of May 12, 1864, c. 84, 13 Stat. 72, was
one 1 praesents.

Where a railway land grant is one in prasenti the beneficiary is en-
titled to all the lands granted within place limits which had not
been appropriated or reserved by the United States for any pur-
pose, or to which a homestead or preémption right had not attached,
prior to the definite location of the road proposed to be aided.

A claim by a State that it is entitled to lands as swamp or overflowed
under the Swamp Land Act of September 28, 1850, c. 84, 9 Stat.
519, is not an appropriation or reservation if the land is not in fact
swamp or overflowed and the claim sustained by a decision or rul-
ing to that effect of competent authority.

Under the Swamp Land Act power to identify lands as swamp or
overflowed within the meaning of the act is conferred solely on the
Secretary of the Interior. French v. Fyan, 93 U. 8. 169.

A decision of the Commissioner of the Land Office, on notice to all
parties and after hearing, that lands claimed as swamp or over-
flowed under the Swamp Land Act of 1850, are not swamp or over-
flowed, or of a character embraced by the act, and which has never
been appealed from, modified or reversed, but has been relied on by
purchasers for value and in good faith, should not, after a lapse of
twenty-five years, be disturbed by the courts where it does not ap-
pear that the lands were actually swamp or overflowed, when the
decision was made.

160 Fed. Rep. 818, affirmed.

THE facts are stated in the opinion.

Mr. Barton Corneau, special assistant to the Attorney-
General, for the United States.
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By an act approved March 3, 1887, c. 376, 24 Stat. 550,
(amended by act of March 2, 1896, c. 18, and by act of
March 2, 1896, c. 39, 29 Stat. 6, 42), Congress provided for
the adjustment of land grants theretofore made in aid of
the construction of railroads and for the forfeiture of
unearned lands, and for the relinquishment or reconvey-
ance to the United States of lands which had been certified
or patented to or for the use of any railroad company.

If upon completing such adjustment it appeared that
from any cause lands had been erroneously certified or
patented by the United States, to or for the use of a rail-
road company, by, through or under grant from the
United States, to aid in the construction of a railroad,
then it became the duty of the Secretary of the Interior to
demand the relinquishment or reconveyance of such lands
to the United States, whether within granted or indem-
nity limits; and if such demand was not complied with by
a named time, then the Attorney-General was to institute
the necessary proceedings to cancel all patents, certifi-
cates or other evidence of title issued for such lands, and
to restore the title to the United States. Provision was
made for the protection, by patents, of purchasers in good
faith from the grantee company, and the Secretary of the
Interior was required to demand, on behalf of the United
States, “payment from the company which has so dis-
posed of such lands of an amount equal to the Govern-
ment price for similar lands;”” and if payment was refused,
within a time named, “the Attorney-General was to in-
stitute suits against the company for such amount.”
24 Stat. 556; 29 Stat. 6, 42.

Under the authority of that act the present suit was
brought by the United States in 1903. It relates to about
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4,300 acres of lands in Kossuth, Palo Alto and Dickinson
Counties, Towa, which, the United States alleges, were
erroneously patented (in 1880) to the defendant railway
company. That company sold the lands to purchasers in
good faith, and refuses to account to the United States for
the proceeds of such sales.

The relief asked is a decree compelling the railway com-
pany to account for such proceeds, and declaring such
indebtedness to be a lien upon all funds in its hands
realized from the above sales. The company took issue
with the Government by answer, but before the cause was
heard the material facts were stipulated by the parties.
The Circuit Court dismissed the bill and its judgment was
affirmed by the Circuit Court of Appeals.

In order that the grounds upon which the lower courts
proceeded may fully appear, the ecircumstances under
which the defendant railroad company became connected
with the lands must be stated.

By an act passed May 12, 1864, c. 84, 13 Stat. 72,
Congress, in aid of the construction of certain railroads,
granted to the State of Iowa, for the use and benefit of the
MeGregor Western Railroad Company, ‘every alternate
section of land designated by odd numbers for ten sections
in width on each side of said roads; but, in case it shall
appear that the United States have, when the lines or
routes of said roads are definitely located, sold any section
or any part thereof granted as aforesaid, or that the right
of preémption or homestead settlement has attached to
the same, or that the same has been reserved by the
United States for any purpose whatever, then it shall be
the duty of the Secretary of the Interior to eause to be
selected, for the purposes aforesaid, from the public lands
of the United States nearest to the tiers of sections above
specified, so much land in alternate sections, or parts of
sections, designated by odd numbers, as shall be equal to
such lands as the United States have sold, reserved, or
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otherwise appropriated, or to which the right of home-
stead settlement or preémption has attached, as aforesaid,
which lands thus indicated by odd numbers and sections,
by the direction of the Secretary of the Interior, shall be
held by the State of Iowa for the uses and purposes
aforesaid: Provided, That the lands so selected shall in no
case be located more than twenty miles from the lines of
said roads: Provided, further, That any and all lands
heretofore reserved to the United States by any act of
Congress, or in any other manner by competent authority,
for the purpose of aiding in any object of internal improve-
ment or other purpose whatever, be, and the same are
hereby, reserved and excepted from the operation of this act,
except so far as it may be found necessary to locate the
routes of said roads through such reserved lands, in which
case the right of way shall be granted, subject to the
approval of the President of the United States.” The
provisions of this act were duly accepted by the State in
1866. Laws of Iowa, 1866, p. 189, c. 144.

The McGregor Western Railroad Company failed to
comply with the conditions of the above act. Thereupon,
all lands and rights to land granted to it by the act of
1864 (the lands now in dispute being part of those so
granted) were ‘‘absolutely and entirely resumed by the
State of Towa,” by an act of February 27, 1868, which de-
clared that ‘the same be and are as fully and absolutely
vested in the State as if the same had never been granted
to said railroad company.” Laws of Iowa, 1868, p. 20. The
State then, by an act of March 31, 1868, gave the benefit
of the grant for the road in question to the McGregor and
Sioux City Railway Company, which accepted the terms
prescribed by that act. Laws of Iowa, 1868, p. 70, c. 58.
But that company also failed to comply with the terms of
the grant, and the lands and rights of lands granted were
again resumed by the State and afterwards were passed
upon certain terms and conditions to the Chicago, Mil-
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waukee and St. Paul Railway Company, by an act passed
February 27, 1878. The latter company accepted the
provisions of that grant, and in recognition of its rights
the United States in 1880 patented to the State for the
benefit of that company the following lands, covered by
the act of 1864 : 320 acres in Dickinson County, by patent
of April, 1880; 3754.81 in Kossuth and Palo Alto Counties.
These lands embraced all sued for except two tracts
aggregating 200 acres in Kossuth County, to which the
present defendant asserted no title. Laws of Iowa, 1878,
p. 18, ¢. 21. Upon compliance with the terms and con-
ditions prescribed in that act the Governor of Towa was
authorized to patent and transfer to the present defendant,
the Chicago, Milwaukee and St. Paul Railway Company,
the lands mentioned in the act of Congress of 1864.

In 1864 and 1869 maps of definite location, designating
the line of said road in Iowa, as indicated in the act of
1864, were filed in the office of the Commissioner of the
General Land Office.

It is alleged in the bill of complaint that, at the date of
such definite location, all the lands, the proceeds of the
sale of which the Government now claims and which were
within the ten-mile or place limits of the railroad, were
covered by existing claims of record in the office of the
Commissioner of the General Land Office, consisting of
homestead entries, preémption declaratory statements,
warrant locations, etc., and were pending before the
Department of the Interior for adjudication. If that were
true, then, by the very terms of the act of Congress, the
lands in question would have been excepted from the
grant of 1864. But the defendant denied in its answer
that such fact existed, and it does not appear from the
evidence that any homestead entry, preémption, declara-
tory statement or warrant location had been made prior
to the definite location of the line of the railroad. On the
contrary, it was stipulated in the case that prior to and on
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August 30, 1864—which was after the passage by Congress
of the original granting act and was the date of the filing
of the plat of definite location of the road—none of the
lands described in the bill of complaint had been covered by
any homestead enlry, preemption, declaratory statement or
warrant location or other existing claims of record in lhe
office of the Commissioner of the General Land Office. In
that view, and if this were the whole case, then, beyond
all question, the law would be in favor of the railway
company; for the grant of 1864 was one in prasenti for
the purposes therein mentioned, and according to the
settled doctrines of this court, the beneficiary of the grant
was entitled to the lands granted in place limits which
had not been appropriated or reserved by the United
States for any purpose or to which a homestead or pre-
emption right had not attached prior to the definite localion
of the road proposed to be aided. The grant plainly
included odd-numbered sections, within ten miles on each
side of the road, which were part of the public domain,
not previously appropriated or set apart for some specific
purpose at the time of the definite location.

But the Government insists that before the passage of
the act of 1864 these lands had been reserved by what was
§|; done under or in execution of what is known as the

Swamp Land Act of September 28, 1850, and cannot,
therefore, be regarded as granted by, but were excepted
from the operation of, the act of 1864. 13 Stat. 72, § L.
Consequently, it is contended by the United States,
patents could not have been legally issued to the railway
company under the act of 1864. The contention of the
railway company, on the other hand, is that the lands in
: question were not, in fact, swamp or overflowed lands
| granted by the act of 1850, to which any right could
; legally attach, in behalf of the State under that act; there-
ﬂ fore, it is contended that nothing done under that act
availed or could have availed the State except a decision

e
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or ruling by competent authority, in due form, that these
lands were, in fact, within the class of swamp or over-
flowed lands mentioned in the act of 1850.

In view of what has been said it becomes necessary to
inquire into the scope and effect of the Swamp Land Act
of 1850.

By the act of Congress of September 28, 1850, c. 84,
9 Stat. 519, Congress granted to Arkansas all the swamp
and overflowed lands unfit for cultivation, within its limits,
and which remained unsold at the time, to enable the
State to construct the necessary levees and drains to
reclaim such lands. That act provided that it should be
““the duty of the Secretary of the Interior, as soon as may
be practicable after the passage of this act, to make out
an accurate list and plats of the lands described as afore-
said, and transmit the same to the governor of the State
of Arkansas, and, at the request of said governor, cause a
patent to be issued to the State therefor; and on that
patent, the fee simple to said lands shall vest in the said
State of Arkansas, subject to the disposal of the legislature
thereof: Provided, however, That the proceeds of said lands,
whether from sale or by direct appropriation in kind, shall
be applied, exclusively, as far as necessary, to the purpose
of reclaiming said lands by means of the levees and drains
aforesaid,” § 2; that “in making out a list and plats of
the land aforesaid, all legal subdivisions, the greater part
of which is ‘wet and unfit for cultivation,” shall be included
in said list and plats; but when the greater part of a sub-
division is not of that character, the whole of it shall be
excluded therefrom,” § 3; and that *“ the provisions of this
act be extended to, and their benefits be conferred upon,
each of the other States of the Union in which such swamp
and overflowed lands, known and designated as aforesaid,
may be situated,” § 4.

We have seen that by the act of 1864 the railroad com-
bany, by the grant in prasenti in that act contained, was
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to get the odd-numbered sections, within ten miles on
each side of its line and not sold by the United States
before definite location, or to which no right of preémp-
tion or homestead settlement had attached at the time of
such location, or which had not been previously reserved
by the United States for some purpose. It is stipulated
that when the line of the railroad was definitely located
none of the lands in question ““were covered by any home-
stead entry, preémption, declaratory statements or war-
rant locations, or other existing claims of record in the
office of the Commissioner of the General Land Office of
the Department of the Interior.” But the United States
contends that what was done, prior to the definite location
of the road, for the purpose of bringing these lands under
the operation of the act of 1850 as swamp and over-
flowed lands, created a claim that covered or attached
to these lands. But this contention of the Government
must be considered in the light of the fundamental in-
quiry whether the latter claim can avail anything whatever
tf the lands were not in fact swamp or overflowed lands; for,
only lands of that character were granted by the act of
1850, and no mere claim that they were swamp or over-
flowed lands could make them such, unless it was sustained
by some decision or ruling by competent authority to that
effect. There never was any such decision or ruling. It
is true that Dickinson, Palo Alto and Kossuth Counties—
acting, we may assume, for the purposes of this case, under
the sanction of the State—made selections of those lands
as swamp lands; but it is stipulated and agreed in this
case that those selections were never adopted, ratified or
confirmed in any manner by the Interior or Land Depart-
ment, but remained pending and undetermined therein
down to the year 1876; that ‘during that time the State
of Towa claimed said lands as being swamp and overflowed
lands granted to it under and by virtue of said act of Con-
gress of September 28, 1850, and as having been selected
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as such by said several counties under authority of an act
of its legislature, approved January 13, 1853; and said
MecGregor Western Railroad Company and said McGregor
& Sioux City Railway Company (afterwards MeGregor
and Missouri River Railway Company) successively made
claims to the same lands as being neither swamp or over-
flowed in character, but as inuring to them respectively,
under the aect of Congress of May 12, 1864, as place lands,
within the ten mile limits of said grant, under the plat of
definite location filed August 30, 1864; that on May 31,
1876, and on October 21, 1876, the Commissioner of the
General Land Office upon public hearings of the matter
of such respective claims and after due notice to all parties
interested, duly held and adjudged in writing that the lands
in said Dickinson, Kossuth and Palo Alto Counties, Iowa,
mentioned and described in complainant’s Exhibit ‘A’
and in paragraphs 11 and 12 of defendant’s answer in
this cause, were not in fact swamp or overflowed lands, and
were not of a character embraced in said act of Congress of
September 28, 1850, and known as the Swamp Land Act;
and that the State of Iowa and said several counties,
were never entitled to said lands, or any part thereof,
under said act. Said hearings were had pursuant to the

requirements of the act of Congress of March 5, 1872, and -

said findings and decisions of the commissioner were never
appealed from, reversed or modified in any manner as
shown by the records of said General Land Office.” Nearly
thirty years have passed since this decision of the Land
_Department; and the United States, without ever appeal-
ing from the decision of the Land Department, now comes
forward and asks a court of equity to cancel the patent
1ssued in 1880 and 1881 under which the railway claims.
Touching this aspect of the case the Circuit Court of
Appeals said: “Since then most, if not all, of the lands
have been sold and conveyed to numerous purchasers of
small tracts who bought them in good faith and for value.
VOL. CCXVIIT—16
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Twenty-five years or more of quiet enjoyment of the land
in question have now elapsed. No fraud or unfair prac-
tices in any stage of the proceeding leading up to the final
patents are charged against the railway company or any
person acting for it. In such circumstances, it would, in
our opinion, be inequitable and conducive of no good re-
sults to grant the relief sought by this bill.”

In determining this ease it must not be overlooked that
the act of Congress confers upon the Secretary of the
Interior and upon him alone, the power to identify par-
ticular lands as swamp and overflowed lands embraced by
the act of 1850. Referring to the second section of that
act, Mr. Justice Miller, speaking for the court in French v.
Fyan, 93 U. 8. 169, 171, said: “It was under the power
conferred by this section that the patent was issued under
which defendant holds the lands. We are of opinion that
this section devolved upon the Secretary, as the head of
the Department which administered the affairs of the
public lands, the duty, and conferred on him the power,
of determining what lands were of the deseription granted
by that act, and made his office the tribunal whose decision
on that subject was to be controlling.” To the same effect,
on this point, are Ehrhardt v. Hogaboom, 115 U. S. 67, 68,
and Rogers Locomotive Machine Works v. American Emi-
grant Co., 164 U. S. 559, 571. In the latter case the court
said: “The identification of lands as lands embraced by
the swamp land act was therefore necessary before the
State could claim a patent or exercise absolute control
of them.”

We repeat that it must be taken that these lands were
not swamp or overflowed lands that had been reserved by
the United States under the act of 1850. That fact must
be regarded as conclusively established, as between the
present parties. We say conclusively established; for,
after full notice to all parties who were concerned in the
matter and who had asserted titles to these lands, the
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Commissioner of the General Land Office decided, in 1876,
after full hearing, that these lands were not, in fact,
swamp or overflowed lands, and that neither the Stale nor
any of tts counties were entitled to them or any of them under
the act of 1850. That hearing by the commissioner was had
pursuant to said act of Congress of March 5, 1872, c¢. 39,
17 Stat. 37, which provided, among other things, that the
decision should be ‘‘ without prejudice to legal entries or
the rights of bona fide settlers under the homestead and
preémption laws of the United States prior to the date
of this act.” In any view, that decision was in contem-
plation of law one by the Secretary of the Interior, who, by
the original act of 1850, was directed to make out accurate
lists or plats of the lands described by that act as swamp
and overflowed lands. Wailcox v. Jackson, 13 Pet. 498;
Wolsey v. Chapman, 101 U. 8. 755, 768. The decision was
never appealed from, and has never been reversed or
modified. The United States now comes, many years
after such decision, and in disregard of the unreversed
decision of the Land Department, asks a decree which
cannot be rendered except upen the theory that these
lands were, in fact, swamp or overflowed lands. We can-
not adopt this theory nor make any such decree as that
asked. By the act of 1850 Congress granted n present:
to the State only swamp and overflowed lands within its
limits, and the State legally, we may concede, for the
purposes of this case, passed its interest in such lands to
the counties in which they were situated. A dispute arose
between the parties interested in the question before the
_Land Department, among whom were the counties claim-
Ing, by sanction of the State, to have legally selected the
%a‘nds under the act of 1850, as to whether the lands were,
in faet, swamp or overflowed lands. That dispute, upon
notice and hearing as we have seen, was decided adversely
tp the contentions of the State and of the counties in ques-
tion, by the Department which alone had authority to




OCTOBER TERM, 1910.

Opinion of the Court. 218 U. 8.

determine what were and what were not swamp or over-
flowed lands. We perceive no sound reason why that
decision, unreversed and unmodified in any respect, should
not be accepted as conclusive of the essential facts upon
which it was based. In that view, the United States has
no standing in a court of equity to obtain a decree that
will be in disregard of the fact thus conclusively found by
the Land Department. Therefore, their certification to
the State for the benefit of the railway company, under
the act of 1864, cannot be held to have been an error. It
is, in substance, admitted—at any rate, the record shows—
that if the lands were not swamp or overflowed, the com-
pany was entitled to them under the act of 1864, as lands
not previously reserved but granted for the benefit of the
railway company. If, notwithstanding the decision of the
Land Department, the court should determine the rights
of the parties according to the facts presented to that
Department, it would be confronted with the fact, estab-
lished by the record, that the lands in question were not
swamp or overflowed. We omit any reference to other
questions, which, if determined, would lead to the same
result as above stated. The decree dismissing the bill was
right and the judgment of the Circuit Court of Appeals 1s
sustained.
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Where the acts constituting the assault are alleged to have been made
feloniously and with malice aforethought, it is not necessary to
make such allegations in the preliminary averment of assault.

Queere, and not necessary to be decided in this case, how far, if at all,
the court is warranted in inquiring into the nature of the evidence
on which the grand jury acts, and how far in case of such inquiry the
discretion of the trial court is subject to review.

Indictments should not be upset because some evidence, in its nature
competent, but rendered incompetent by circumstances, was con-
sidered along with other evidence.

Unless the error is manifest the reviewing court should not set aside
the finding of the trial court refusing to sustain a challenge of a
juryman for cause on the ground of partiality or expressed opinions.

Although the more conservative course is to exclude the jury during
discussions of admissibility of confessions, in the absence of statutory
provision it is within the discretion of the trial judge to allow the
jury to remain; and where, as in this case, he cautions the jury that
the preliminary evidence has no bearing on the question to be de-
cided, it is not error to do so.

In this case the ruling of the trial court that the District Attorney
was not guilty of misconduct in making statements in his opening
as to voluntary confessions of the accused sustained.

In considering a motion for new trial in a capital case on the ground
that the jury was allowed to separate during the trial and that dur-
ing the separation they saw newspaper articles bearing on the case,
'_Dhe court may, if it is going to deny the motion, assume that the
Jurors did read the articles, and the discretion of the trial court in
denying the motion will not be reviewed in the absence of any con-
clusive ground that he was wrong, notwithstanding the more con-
servative course is not to allow the jury to separate in such cases.

In this case the objections to evidence identifying the military reserva-
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tion on which a capital crime was alleged to have been committed,
including introduction of deeds and condemnation proceedings, were
properly overruled, and quere whether the United States is called on
to try title to a reservation where it is in de facto exercise of exclusive
jurisdietion.

The prohibition of the Fifth Amendment against compelling a man to
give evidence against himself is a prohibition of the use of physical
or moral compulsion to extort communications from him and not
an exclusion of his body as evidence when it is material; and so held

| that testimony of a witness that the accused put on a garment and it

il fitted him is admissible, whether the accused had put on the gar-

i ment voluntarily or under duress.

In this case, the charge and instructions of the trial court as to legal

‘ presumptions of innocence and what constitutes a reasonable doubt

| held to be correct.

THE facts, which involve the validity of a conviction
| for murder committed on a military reservation of the
ﬁ} United States, are stated in the opinion.

|

Mr. Hugh M. Caldwell, with whom Mr. C. F. Riddell
i and Mr. John Lewis Smith were on the brief, for plaintiff
| in error.

| Mr. Assistant Attorney-General Fowler for the United
1:{ States.

" Mgr. JusticeE HoLMES delivered the opinion of the court.

The plaintiff in error was indicted, in the Circuit Court,
for murder, alleged to have been committed ‘ within the
Fort Worden Military Reservation, a place under the
exclusive jurisdiction of the United States.” There was 2
trial and a verdict of guilty, without capital punishment,
as allowed by statute. He was sentenced to imprisonment
I for life, and thereupon brought this writ of error. 168
I Fed. Rep. 141.
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The seriousness of some of the questions raised is some-
what obscured by a number of meticulous objections. We
shall dispose of the latter summarily, and shall discuss at
length only matters that deserve discussion. We shall
follow in the main the order adopted by the plaintiff in
error.

The indictment is well enough. The words quoted at
the outset convey with clearness sufficient for justice that
the Fort Worden Military Reservation was under the
exclusive jurisdiction of the United States at the time of
the murder.—Tt is alleged that Holt did with foree and
arms an assault make upon one Henry E. Johnson with a
certain iron bar, and did then and there feloniously,
wilfully, knowingly and with malice aforethought strike,
beat, and mortally wound him, the said Henry E. John-
son, with said iron bar, ete. As the acts constituting the
assault are alleged to have been made feloniously and with
malice aforethought, there was no need to make such alle-
gations in the preliminary averment of assault.

It is pressed with more earnestness that the court erred
In not granting leave to withdraw the plea of Not Guilty,
and to interpose a plea in abatement and motion to quash.
The ground on which leave was asked was an affidavit of
the prisoner’s counsel that they had been informed by
Captain Newton, of the Coast Artillery Corps, that he
testified before the grand jury to admissions by the
p}‘isoner, but that these admissions were obtained under
circumstances that made them incompetent. The affi-
davit added that aside from the above testimony there
was very little evidence against the accused. Without
(‘0n51der1ng how far, if at all, the court is warranted in
Inquiring into the nature of the evidemce on which a
grand jury has acted, and how far, in case of such an
lnqmry, the dlqcretmn of the trial court is subject to re-
view, United States v. Rosenburgh, 7 Wall. 580, it is
enough to say that there is no reason for reviewing it here.
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All that the affidavit disclosed was that evidence in its
nature competent, but made incompetent by ecircum-
stances, had been considered along with the rest. The
abuses of criminal practice would be enhanced if indict-
ments could be upset on such a ground. McGregor v.
United States, 134 Fed. Rep. 187, 192, 430. Radford v.
Unated States, 129 Fed. Rep. 49, 51. Chadwick v. United
States, 141 Fed. Rep. 225, 235.

Next it is said that there was error in not sustaining a
challenge for cause to a juryman; with the result that the
prisoner’s peremptory challenges were diminished by one.
On his examination it appeared that this juryman had
not talked with anyone who purported to know about the
case of his own knowledge, but that he had taken the
newspaper statements for facts; that he had no opinion
other than that derived from the papers, and that evi-
dence would change it very easily, although it would take
some evidence to remove it. He stated that if the evi-
dence failed to prove the facts alleged in the newspapers
he would decide according to the evidence or lack of evi-
dence at the trial, and that he thought he could try the
case solely upon the evidence fairly and impartially. The
finding of the trial court upon the strength of the jury-
man’s opinions and his partiality or impartiality ought
not to be set aside by a reviewing court unless the error 1s
manifest, which it is far from being in this case. See
Reynolds v. United States, 98 U. S. 145. Hopt v. Utah, 120
U.S.430. Spresv. Illinois, 123 U. S. 131. If the decisions
of the State of Washington are of especial importance, we
do not understand Rose v. State, 2 Washington, 310, 312,
State v. Croney, 31 Washington, 122, 125, 126, and inter-
vening cases to be overruled by State v. Riley, 36 Wash-
ington, 441, 447, 448.

Before the above-mentioned motion to withdraw the
plea of not guilty was argued the judge was asked o
exclude the twelve jurors who had been selected, al-
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though not sworn. He replied that he was unwilling to
exclude the jury from any part of the proceedings in the
trial. Later, after the jury had been sworn, he pursued
the same course while hearing preliminary evidence of the
circumstances in which the prisoner was alleged to have
made statements, and while hearing arguments as to ad-
mitting the statements. The district attorhey spoke of
the admissibility of ‘confessions’ in the course of his re-
marks. Exceptions were taken and the judge’s refusal
is urged with much earnestness to have been error. But
we are of opinion that it was within the discretion of the
judge to allow the jury to remain in court. Technically
the offer of the evidence had to be made in their presence
before any question of excluding them could arise. They
must have known, even if they left the court, that state-
ments relied on as admitting part or the whole of the
Government’s case were offered. The evidence to which
they listened was simply evidence of facts deemed by the
judge sufficient to show that the statements, if any, were
not freely made, and it could not have prejudiced the
prisoner. No evidence was admitted that the prisoner
had made any confession and his statements were ex-
cluded. Moreover the judge said to the jury that they
were to decide the case on the testimony as it came from
the witnesses on the stand; not what counsel might say
or the newspapers publish; that he was not excluding
them, because he assumed that they were men of experi-
ence and common sense and could decide the case upon
the evidence that the court admitted. He also told them
in the strongest terms that the preliminary evidence that
he was hearing had no bearing on the question they had
to decide. No doubt the more conservative course is to
exclude the jury during the consideration of the admissi-
bility of confessions, but there is force in the judge’s view
that if juries are fit to play the part assigned to them by
our law they will be able to do what a judge has to do
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every time that he tries a case on the facts without them,
and we cannot say that he was wrong in thinking that the
men before him were competent for their task.

Objections similar to the last are taken to the conduct
of the district attorney. They are stated and argued, like
the last, with many details, which we have examined, but
think it unnecessary to reproduce. In his opening the
distriet attorney stated that the prisoner admitted that
a coat with soot marks upon it, and a gunner’s badge
were his, and was going on to recite further statements,
when they were objected to. The district attorney an-
swered that these were voluntary confessions, but that
he would omit them, if objected to, until the proper time,
and desisted. Objection was made to the word confes-
sions, and the judge replied that he did not hear any
statement that the prisoner made any confession. No
instruction was asked, but, as we have said, the judge
told the jury that they were to regard only the evidence
admitted by him, not statements of counsel, etc. The
attempt to get in the evidence is criticised also as unduly
pressed. We see no reason to differ from the judge’s
statement upon a motion for a new trial that the United
States attorney was guilty of no misconduect. The excep-
tions on this point also are overruled.

We will take up in this connection another matter not
excepted to but made one of the grounds for demanding
a new trial, and also some of its alleged consequences,
because they also involve the question how far the jury
lawfully may be trusted to do their duty, when the judge
is satisfied that they are worthy of the trust. The jury-
men were allowed to separate during the trial, always
being cautioned by the judge to refrain from talking
about the case with anyone and to avoid receiving any
impression as to the merits except from the proceedings
in court. The counsel for the prisoner filed his own affi-
davit that members of the jury had stated to him that
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they had read the Seattle daily papers with articles on
the case while the trial was going on. He set forth articles
contained in those papers, and moved for a new trial.
The court refused to receive counter affidavits, but, as-
suming in favor of the prisoner that the jurors had read
the articles, he denied the motion. This court could not
make that assumption if the result would be to order a
new trial, but the probability that jurors, if allowed to
separate, will see something of the public prints is so
obvious, that for the purpose of passing on the permission
to separate it may be assumed that they did so in this
case.

We are dealing with a motion for a new trial, the denial
of which cannot be treated as more than matter of dis-
cretion or as ground for reversal, except in very plain
circumstances indeed. Mattox v. United States, 146 U. .
140. See Holmgren v. United States, 217 U. S. 509. It
would be hard to say that this case presented a sufficient
exception to the general rule. The judge did not reject
the affidavit, but decided against the motion on the as-
sumption that more than it ventured to allege was true.
As to his exercise of discretion, it is to be remembered
that the statutes or decisions of many States expressly
allow the separation of the jury even in capital cases.
Other States have provided the contrary. The practice
has varied, with perhaps a slight present tendency in the
more conservative direction. 1f the mere opportunity
for prejudice or corruption is to raise a presumption that
they exist, it will be hard to maintain jury trial under the
conditions of the present day. Without intimating that
the judge did not go further than we should think de-
sirable on general principles, we do not see in the facts
before us any conclusive ground for saying that his ex-
pressed belief that the trial was fair and that the prisoner
has nothing to complain of is wrong.

Several objections were taken to the admission and
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sufficiency of evidence. The first is merely an attempt to
raise technical difficulties about a fact which no one really
doubts, namely, that the band barracks, the undisputed
place of the crime, were within the exclusive jurisdiction
of the United States. A witness testified that they were
within the inclosure of Fort Worden under military guard
and control, from which all unauthorized persons are
excluded, and that he knew that the fence was coincident
with the boundaries shown on a map objected to but
admitted. He identified the band barracks as described
in certain condemnation proceedings. The State of Wash-
ington had assented by statute to such proceedings
and Congress had authorized them. The deeds and con-
demnation proceedings under which the United States
claimed title were introduced. The witness relied in part
upon the correctness of official maps in the Engineers’
Department made from original surveys under the au-
thority of the War Department, but not within his per-
sonal knowledge, and he referred to a book showing the
titles to Fort Worden compiled under the same authority.
The documents referred to are not before us, but they
properly were introduced, and so far as we can see justified
the finding of the jury, even if the evidence of the de facto
exercise of exclusive jurisdiction was not enough, or if the
United States was called on to try title in a murder case.
We think it unnecessary to discuss this objection in
greater detail.

Another objection is based upon an extravagant exten-
sion of the Fifth Amendment. A question arose as t0
whether a blouse belonged to the prisoner. A witness
testified that the prisoner put it on and it fitted him.
It is objected that he did this under the same duress that
made his statements inadmissible, and that it should be ex-
cluded for the same reasons. But the prohibition of com-
pelling a man in a criminal court to be witness against
himself is a prohibition of the use of physical or moral
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compulsion to extort communications from him, not an
exclusion of his body as evidence when it may be material.
The objection in principle would forbid a jury to look at a
prisoner and compare his features with a photograph in
proof. Moreover, we need not consider how far a court
would go in compelling a man to exhibit himself. For
when he is exhibited, whether voluntarily or by order,
and even if the order goes too far, the evidence, if material,
is competent. Adams v. New York, 192 U. S. 585.

The remaining exceptions relate to the charge. One
was to a refusal to embody an instruction requested as to
reasonable doubt. The court, however, gave full and
correct instructions on the matter, and indeed rather
anxiously repeated and impressed upon the jury the clear-
ness of the belief they must entertain in order to convict.
See Dunbar v. United States, 156 U. S. 185, 199. 4 Wig-
more, Evidence, § 2497. Another exception was to the
refusal to give an instruction that ‘‘the presumption of
innocence starts with the charge at the beginning of the
trial, and goes with [the accused] until the determination
of the case. This presumption of innocence is evidence
in the defendant’s favor,” etc. The judge said: ‘ The law
presumes innocence in all criminal prosecutions. We
begin with a legal presumption that the defendant, al-
though accused, is an innocent man. Not that we take
that to be an absolute rule, but it is the principle upon
which prosecutions must be conducted; that the evidence
ust overcome the legal presumption of innocence. And
In order to overcome the legal presumption, as I have
already stated, the evidence must be clear and convincing
and sufficiently strong to convince the jury beyond a
reasonable doubt that the defendant is guilty,” with
more to the same effect. This was correct, and avoided a
tendency in the closing sentence quoted from the request
to mislead. Agnew v. United States, 165 U. S. 36, 51, 52.
See also 4 Wigmore, Evidence, § 2511.

———
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After the jury had been sent out they returned and
asked the court what constituted a reasonable doubt. The
court replied, ‘A reasonable doubt is an actual doubt
that you are conscious of after going over in your minds
the entire case, giving consideration to all the testimony
and every part of it. If you then feel uncertain and not
fully convinced that the defendant is guilty, and believe
that you are acting in a reasonable manner, and if you
believe that a reasonable man in any matter of like im-
portance would hesitate to act because of such a doubt
as you are conscious of having, that is a reasonable doubt,
of which the defendant is entitled to have the benefit.”
He denied the notion that any mere possibility was suffi-
cient ground for such a doubt, and added that in the per-
formance of jury service they should decide controversies
as they would any important question in their own affairs.
This was excepted to generally, and the court was asked
to add that if the jury found one fact inconsistent with
the guilt of the defendant they should acquit. The court
already had given this instruction in the charge, and was
not called upon to repeat it. As against a general excep-
tion the instructions given were correct. Some other de-
tails in the trial are eriticised, but we have dealt with all
that seem to us to deserve mention, and find no sufficient
reason why the judgment should not be affirmed.

Judgment affirmed.
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ERROR TO THE COURT OF APPEALS OF THE DISTRICT OF
COLUMBIA.
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In the absence of an extending order the trial court loses control of
the case after the term has been closed and an appeal has been
allowed and perfected; and common law rule 55 of the Supreme
Court of the District of Columbia allowing thirty-eight days to file a
bill of exceptions applies only so long as the judgment term is run-
ning and does not operate to extend the power of the trial judge over
the record beyond the termn. ;

Grave matters of procedure such as the allowance of a bill of exeep-
tions after close of the term should not rest on mere implication of
consent.

A proceeding at the instance of one party to the record cannot be
regarded as by consent simply because the other party has notice
and does not object; the latter, if he does nothing to prejudice the
rights of others, may sit silent and still object that the proceeding is
coram non judice.

31 App. D'.’ C. 173, affirmed.

Tug facts are stated in the opinion.

Mr. Henry E. Davis and Mr. E. Hilton Jackson for
plaintiff in error.

Mr. Frederic D. McKenney, Mr. John Spalding Flannery
and Mr. William Haitz for defendant in error.

MR. Justicr Lurton delivered the opinion of the court.

Tl}is case turns primarily upon the question of whether
the Supreme Court of the District exceeded its jurisdic-
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tion in allowing a bill of exceptions after the close of the
term at which the judgment sought to be reversed had be-
come final. The judgment was rendered on December 20,
1907. The term closed December 31, and a new term
began on January 1, 1908. On January 10, 1908, an appeal
bond was approved and filed. On January 14, the appel-
lant, having given eight days’ notice, under rule 55 of the
court, presented a bill of exceptions to the court for
allowance. The stipulation in respect of this recites:
“‘In pursuance of common law rule No. 55 counsel for the
appellee was present, having received the eight-day notice,
together with a copy of appellant’s proposed bill of ex-
ceptions required by said rule. The proposed bill of
exceptions was submitted to the court by counsel for the
appellant in the presence of and without objection from
counsel for the appellee.”

Common law rule 55, under which the appellant claimed
the right to have his bill of exceptions filed within thirty-
eight days after the rendition of the judgment, was ap-
plicable only so long as the judgment term was running
and did not operate to extend the power of the trial
judge over the record beyond the term. No order had
been made in term time for the filing of such a delayed
bill. Not only had the term closed, but an appeal had
been allowed and perfected. The trial court had thereby
lost control of the cause, and had no authority to add to
or take from the record.

In Michigan Insurance Bank v. Eldred, 143 U. S. 293,
298, this court said:
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