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The Interstate Commerce Commision having made an order reducing
rates between Mississippi River points and Missouri River cities,
the railroad companies brought suit to enjoin the enforcement of
the order, claiming that it was made not for the mere purpose of
fixing just rates but for the purpose of artificially apportioning the
country into zones tributary to trade centers, which was beyond the
power of the Commission. The claim was made that the rates as
reduced were confiscatory within the meaning of the Fifth Amend-
ment. The Circuit Court so held and enjoined the rate. On appeal
to this court keld : that:

The Interstate Commerce Commission did not base its order on an
effort to apportion the country into zones tributary to trade centers
and to build up new trade centers.

The outlook of the Interstate Commerce Commission and its powers
are greater than the interests of the railroads, and are as compre-
hensive as the interests of the entire country. ;

The Interstate Commerce Commission was instituted to prevent dis-
crimination between persons and places. Rates may not only be
investigated and pronounced unreasonable or discriminatory but
other rates may be prescribed.

The power of the Interstate Commerce Commission extends to .th("
regulation of rates whether the same be old or new, notwithstanding
that interests attached to the rates may have to be changed in cas
the Commission exercises its power. A

Railroad companies may complain of an order of the Commission I¢-
ducing rates so far as it affects their revenue. They cannot complain
of it simply because it affects shippers or places.
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The primary jurisdiction as to fixing rates under the Interstate Com-
merce Act is with the Commission and the power of the court is
confined to a review of questions of constitutional power exercised
by the Commission.

In this case the only question being as to power and the rates not being
confiscatory and the Commission having acted within its power, the
case is remanded with instructions to dismiss the bill.

171 Fed. Rep. 680, reversed.

TuE facts, which involve the validity of certain orders
of the Interstate Commerce Commission affecting rail-
road freight rates to points known as Missouri River
cities, are stated in the opinion.

Mr. Wade H. Ellvs and Mr. Luther M. Walter, Special
Assistants to the Attorney General, with whom Mr.
Edwin P. Grosvenor, Special Assistant to the Attorney
General, for the Interstate Commerce Commission, ap-
pellants in No. 663.

Mr. John H. Atwood and Mr. John Lee Webster, with
whom Mr. George T. Bell was on the brief, for appellants
in No. 664.

Mr. William D. McHugh and Mr. Colin C. H. Fyffe
for appellees.

Mr. Frederick Manley Ives and Mr. Everett M. Burdett
filed a brief as amici curie on behalf of the Boston Cham-
ber of Commerce and certain other business organizations.

Mr. Justick McKenna delivered the opinion of the
court.

The question in the case is the validity of an order of
the Interstate Commerce Commission reducing the class
rates charged by the appellee railroad companies on
through freight shipped from the Atlantic seaboard to
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Kansas City, and St. Joseph, Missouri, and Omaha,
Nebraska, cities on the Missouri River and called through-
out the record, and in this opinion, Missouri River cities.

The through class rates were reduced from iy i o & & in
cents per 100 pounds t0 i 115 w o 4. The numbers above
the lines indicate the classes and the numbers below the
lines the rates.

The reduction was made in that part of the through rate
which applied to the haul between the Mississippi and
Missouri Rivers. Explaining its order of reduction, the
Commission said the through rates from Atlantic sea-
board terminals to the Missouri River cities are made by
adding together the rates from points of origin to the
Mississippi River erossings, using proportional rates when
such were available, and the local rates from the Missis-
sippi crossings to the Missouri River cities. The through
rates the Commission prenounced to be unreasonably
high, ‘“because those portions of the through rates which
apply between the Mississippi River crossings and the
Missouri River cities are too high. These are defendants’
‘separately established rates,” which are ‘applied to the
through transportation,” and, therefore, the through rates
should be adjusted by reduction of those factors or parts
thereof which are found to be unreasonable.”

The division of the rates as established by the railroad
was as follows: From New York to the several Mississippi
River crossings on traffic moving through them to points
beyond, in cents per 100 pounds, s 5 % 4 & From the
Mississippi River crossings to the Missouri River cities,
& % 2 » The latter are local class rates under the Western
classification, and are those which the Commission ad-
judged too high, and which it reduced in cents per 100
pounds, to the following: ; & & s 1. The amount of reduc-
tion, it will be observed, is nine cents on first-class freight
and a proportional reduction on the other four classes.

The order of the Commission required the railroad
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companies to cease and desist on or before the twenty-
fifth of August, 1908, from charging, demanding or collect-
ing anything in excess of the rates last above set out, and
the companies were required to put such rates in force
before the twenty-fifth of August, 1908, and maintain
them for a period of not less than two years.

The proceedings before the Commission were begun by
a petition filed by appellants in case No. 664, who were
doing business in Kansas City and St. Joseph, Missouri,
and Omaha, Nebraska. They alleged that they were en-
gaged in either the mercantile or manufacturing business,
and in buying and selling various commodities shipped
from the Atlantic seaboard to them, respectively, under
the definite freight classifications maintained by the rail-
road companies. The rates, according to the classifica-
tions, from New York to St. Paul and Minneapolis and
rates from New York to Chicago, and from the latter city
to Kansas City, St. Joseph and Omaha, the petition alleged,
“are arrived at by adding to the rates from Mississippi
River points, as shown above, the following rates subject
to official classification, to wit: 87¢, 75¢, 58¢, 41c and 35c¢
per hundred pounds for said five classes, respectively;
that the aforesaid through rates, applying from New
York to Kansas City, are observed by defendant carriers
on traffic moving by way of Chicago; that in the division
of said through rates from Atlantic seaboard to said three
Missouri River cities, Kansas City, St. Joseph and Omaha,
each of said defendant railroad companies allows and pays
to said Eastern connections 72.3¢, 62.4c, 48.4¢, 34.3¢ and
29-40 per hundred pounds on the said five classes, respec-
tively; and charges, accepts and retains as their respective
Shfires of said through rates upon the several classes afore-
sald 74.7¢, 57.6¢, 44.6¢, 33.7¢c and 27.6¢ per hundred
pounds.”

A table showing the distance of the various roads from
New York to St. Paul and Minneapolis, and the Missouri
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River cities is given, which shows that the distances are
not materially different, and also shows distances west
of Chicago.

It is alleged that the rates charged and the classifica-
tions enforced by the company for the transportation of
property from the Atlantic seaboard and other producing
territory to the Missouri River cities “are in themselves
unreasonable and relatively unjust, unfair and prejudicial
as compared with rates from the same territory to St.
Paul and Minneapolis,” though the volume or tariff and
the cost of handling it is not greater. Discrimination is
alleged, with a detail of circumstances, against the Mis-
souri River cities and the violation of the Interstate
Commerce Act.

What are conceived to be reasonable rates are set out,
and that the rates charged are alleged to be discriminatory
against the complainants, and are excessive and unreason-
able in and of themselves, because higher and greater
than enough to pay the cost of transportation and main-
tenance and a fair profit on the valuation of the property
employed.

The railroad companies filed separate answers, in which
they admitted the charges and rates set out in the petition
and the division thereof, but denied discrimination ir}
favor of St. Paul and Minneapolis against the Missour
River cities and alleged competitive conditions, existing
as to the first-named cities. They denied that the rates
from the Atlantic seaboard to the last-named cities sug-
gested by the petitioners would be reasonable or just, oF
that the rates charged are unduly high or excessive or
discriminate against the Missouri River cities or the
petitioners.

The Chicago and Northwestern Railway Company ﬁl.ed
an amended answer, in which it alleged that the complaint
related to the through rates from the Atlantic seaboard
to the Missouri River cities, and that they were alleged 0
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be unfair and prejudicial compared to rates to St. Paul
and Minneapolis, and ‘‘unreasonable and excessive in and
of themselves.” And, further, that the rates had been
fixed and established by the railroad companies by virtue
of joint traffic agreements, and had been duly filed, posted
and published by the companies, and that all the com-
panies to such agreements were necessary parties. Fifty
or more companies were named.

The Eastern companies, (those operating east of Chi-
cago), answering, denied that there was any agreement
between them and the original respondents for the ship-
ment and division of through rates between the Atlantic
seaboard and St. Paul and Minneapolis, and alleged that
in conjunction with their several connections they receive
to Chicago the same rate in cents per hundred pounds as
applied upon like tariff originating at. the same points of
origin and terminating at Chicago, and are not concerned
with the rates or proportional rates charged or accepted
by the different carriers from Chicago to St. Paul or
Minneapolis. They also denied that they were parties to
any joint tariff of class rates from the Atlantic seaboard
to the Missouri River cities. They admitted participation
in joint through class rates to Mississippi River points
and denied that they, however, were unreasonable or
unjust in or of themselves or as respectively applied to
shipments destined to St. Paul or Minneapolis or ship-
ments destined to points west of the Mississippi River.

They further alleged as follows:

“That the rates from New York city to East St. Louis,
llinois, are computed at 116 per cent of the rates from
New York to Chicago according to relative distances,
that the rates from New York to East St. Louis are part
of a general structure of rates whereby all rates from New
YO.rk and other Eastern points to points in the States of
Ohio, Indiana, Illinois, Michigan, Pennsylvania, Kentucky
and Wisconsin, and the Province of Ontario are made
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upon the bases of percentages of the rates from the points
of origin to Chicago; that the said rates for the first five
classes governed by the official classification from New
York to East St. Louis of 87¢, 75¢, 58¢, 41c¢ and 35c per
hundred pounds, respectively, are applied as proportional
rates to the various Mississippi River crossings north of
East St. Louis, to and including East Dubuque, Illinois,
and that from other Eastern points than New York city
the rates to East St. Louis apply equally to said Missis-
sippi River crossings, and all of such rates to said Missis-
sippi River crossings apply uniformily upon all shipments
destined to all points west of the Mississippi River and
east of Pacific coast terminals and points taking the same
rates. Respondents allege that all of the rates from
Eastern points to said Mississippi River crossings are just
and reasonable in and of themselves and as applied to
shipments destined to any point west of the Mississippi
River and east of Pacific coast terminals.”

They alleged that the rates to the Mississippi River
crossings are governed by the Official classification, and
those from the latter crossings to the Missouri River
points are governed by the Western classification, and
that innumerable articles are differently classified in such
classifications. That it would be impossible to establish
joint through rates on the basis set out in the petition
without simultaneously applying the official classification
to all traffic from all Eastern points and all points ln
termediate between the rivers and establishing relative
through class rates from all such Eastern points to all suc_h
intermediate points between the rivers, and that this
would require a general revision and reduction of ra_bteS,
which would cause great hardship and irreparable injury
to the respondents and other interstate carriers not
parties to the proceeding.

It is alleged that the reasonableness of the rates from
Eastern points to Chicago and to the Mississippi River 13
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not questioned by petitioners, and that the grievance of
the latter, if they have any, lies in the rates applied by
the original respondents from Chicago and the Mississippi
River crossings to the Missouri River cities on shipments
originating at Eastern points. They hence prayed to be
dismissed. They were subsequently dismissed.

The Sioux City Commerical Club intervened and sup-
ported the petition, and prayed that whatever should be
done for the other Missouri River cities should be done
for Sioux City. The St. Paul Jobbers and Manufacturers
Association and the Minneapolis Commercial Club inter-
vened and in substance coincided with the views and
interest of the defendant carriers.

A great deal of testimony was taken and the order made
which has been recited. The appellee companies then
filed a bill in the Circuit Court of the United States for
the Northern District of Illinois, Eastern Division, for a
tomporary and permanent injunction against the order,
that it be annulled, and the Interstate Commerce Com-
mission be enjoined from enforcing it. A temporary in-
Junction was granted. It was made permanent on final
hearing, the court dividing. 171 Fed. Rep. 680.

The pleadings in the case are very voluminous. They
consist of the bill of the railroad companies, the answers
to it by the Interstate Commerce Commission and the
intervening petitions of certain other railroad companies,
and mercantile and manufacturing concerns.

Even a summary of the pleadings would be very long
and we shall, therefore, say but little more than that the
allegations of the bill and those of the answer of the Com-
mission and its denials are such as tend to the support of
the respective contentions of the companies and the Com-
mission, upon which we shall hereafter comment. We
may, however, say further that emphasis is given to cer-
tain matters. The companies make prominent that two
classifications of freight are in force upon which tariff rates
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are based, the Official classification from the Atlantic sea-
board to the Mississippi River and the Western classifica-
tion, between the river and the Missouri River cities;
that the classifications materially differ and constrain dif-
ferent rates; that those between the rivers are just and
reasonable and apply to all merchandise, whatever be its
point of origin. That business conditions have grown up
and are dependent upon the rates established, which will
be disturbed by their alteration; that their alteration as
required by the order of the Commission will compel a
diserimination between shippers and localities, to do which
is in excess of the powers of the Commission.

It is alleged that the rates are fair compared to the cost
of service, absolutely and relatively, and that the rates
east of the Mississippi River are not changed, the order
affecting alone the proportion of the through rates charged
by the complainant carriers, and will compel new through
rates, which will not affect the proportion thereof re-
ceived by the Eastern carriers.

And it is alleged that the Commission only has power
to establish, after hearing on complaint, through rates and
joint rates and prescribe the just and reasonable propor-
tions of such rates between the carriers only when they
(the carriers) fail to agree upon the proportion or division
thereof, and that there was no evidence that they had
failed to agree upon such rates or the proportion and divi-
sions thereof, and that, therefore, the order exceeds the
power of the Commission and deprives the companies of
their property without due process of law, in violation of
the Fifth Amendment of the Constitution of the United
States.

It is further alleged that there was no evidence that the
rates between the rivers are unjust or unreasonable, ex-
cept by comparison with other rates; that no evidence was
offered of cost of service or of the various elements proper
to be considered in determining whether a rate is just and
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reasonable in and of itself, and that ‘‘the whole and only
reason and the whole and only conclusion” of the Com-
mission upon which the reduction was ordered was be-
cause the Commission decided that merchandise shipped
from the Atlantic seaboard should be transported by the
companies at a lower charge than that exacted for the
transportation of an equal amount of merchandise when
the same was shipped from St. Louis, Chicago or other
points west of the Atlantic seaboard. And this, it alleged,
is in excess of the powers of the Commission, misapplies
the law, and compels the companies to serve a certain
class of shippers at an unreasonable rate, and to take a
" rate lower than is charged other shippers for a like service,
which involves less expense to the companies.

A loss of revenue is alleged, which will result in a dep-
rivation of their property without due process of law,
and that the enforcement of the order, even if it be finally
set aside, will cause great disturbance to the business of
the companies.

The Commission meets those points with denials of the
facts alleged and their consequences, and opposes them as
well by other facts and considerations.

It asserts that the bill has no equity because all the
natters and things set forth therein are cognizable before
1t (the Commission), and it has the power to suspend,
modify or amend its order as upon a proper showing might
be proper; that it has information for such action, for un-
der the law the operation and operating results of each
railroad is required to be filed with it, ““and the subject
18 under constant investigation.” And in such investiga-
tion, it was alleged, many elements must enter, and that
the fixed charges of maintenance and operation and the
cost of operation and handling of different classes of
frfiight, state and interstate, hauled on the same train,
Widely different in character and value, cannot mathe-

Matically be determined so as to apportion to each class
VOL. CCXVIII—T7
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of traffic its proper division of costs, and that no method
of apportionment can be devised exeept that which in-
volves the exercise of judgment, and the results vary ac-
cording to the method used. The Commission, therefore,
says that the statements and allegations of the bill are
mere conclusions and opinions which necessarily involve
consideration of all these complex and difficult problems
and should not be accepted for the purpose of setting aside
its order.

Supplementing this the Commission sets forth that on
the hearing before it oral and documentary evidence was
taken, to which it gave full consideration, and to the re-
ports filed by the companies with it in accordance with
the statute, and that its order was made in accordance with
the statute, and that so far from exceeding its powers it
might have made a greater reduction, but it left the com-
panies on the Atlantic seaboard business destined to Mis-
souri points to charge one hundred per cent more than
the same railroads voluntarily charge on transcontinental
business, and, it is alleged, that it appeared from the
testimony of one witness that the latter business yielded
some profit, and by another witness testified, as an expert,
that a rate fifty per cent higher would be “too large, of
course.”

The Commission alleges the reasonableness of the rat'es
ordered by it, and that they are less than the companies
charge and accept for transcontinental freight originat-
ing at the Atlantic seaboard and destined to Pacific coast
terminals, the expense of service being no greater. A
comparison is made also with Montana points and SQO-
kane points, showing the rates to be less than to the Mis-
souri River cities carried on the same railroads. S0 3.15_0
to Oklahoma common points. So also for traffic origl-
nating at Pittsburg and carried through Chicago to Mis-
souri River points, and at Chicago destined to Texas
common points.
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The reason given by the Commission for not disturbing
the rates of the Eastern roads is that neither the complain-
ant before it nor the companies charged that these rates
were excessive, nor was a reduction of them sought, but,
on the contrary, it was conceded that such rates were
just and reasonable. The Eastern carriers were, therefore,
dismissed from the proceedings.

The other allegations but give further details and illus-
trations of the foregoing.

An order was made allowing the Illinois Central Rail-
way Company, the Atchison, Topeka and Santa Fe Rail-
way Company, the Chicago and Alton Railroad Con-
pany, the Missouri Pacific Railway Company, the Mis-
souri, Kansas and Texas Railway Company, and the St.
Louis and San Francisco Railroad Company to file peti-
tions of intervention. The allegation of these petitions
are substantially the same as those of the bill. The
answer filed by the Interstate Commerce Commission to
the bill was taken as filed to the intervening petition.

Leave to intervene was also given to certain business
houses of Milwaukee, St. Louis, Chicago, Detroit and
Cleveland. Their petition set forth with some detail the
discrimination, as it was alleged, that would be worked
against them in favor of merchants at the Atlantic sea-
board and Missouri River cities by the order of the Com-
mission, and also the disturbance of the commercial con-
ditions which would result from the order. The Burnham,
Hanna, Munger Dry Goods Company, one of the com-
plainants before the Commission, and a number of other
corporations and copartnerships, were allowed to file
Detitions in intervention. The petitions defended the
order of the Commission, and again asserted that the
Tates between the Mississippi and the Missouri Rivers
Were unreasonable.

: Evidence was taken and the court made the temporary
Injunction permanent.
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The court carried into and made the foundation of its
opinion the conception it had formed and expressed upon
granting the preliminary_injunction, that is, that the pur-
pose of the Comimission Was Tiot.so much the reduction of
unreasonable.rates as protection of the Missouri River
cities against competition.;y Fhe court said: “Indeed, the
contest iIi'.-jts larger aspect is a contest not so much between
the shippers andithe railroads.as bétween the commercial
and manufacturing interests-of the Missouri River cities
and of the Atlantic seaboard on the one part (their inter-
ests being mmﬁfﬁhﬂ@p?lercial and manufactur-
ing interests of what is known as the Central Traffic
territory (the territory west of Buffalo, Pittsburg and
Parkersburg, and east of the Mississippi River) on the
other part.”

To support this view it was said that the differential of
9 cents on merchandise from the Atlantic seaboard to the
Missouri River cities, whatever be the principle upon which
the order was based, will be ‘ to protect to a certain degree
the Denver jobbers and manufacturers within a given
zone of territory against the jobbers and manufacturers
in the Central Traffic Association territory . . . a8
also to open up to the Atlantic seaboard,” in its trade
with the Missouri River, ‘“‘zones of territory, the advan-
tages contained in the differentials against the competition
of both the intervening Central Traffic Association terri-
tory and the Missouri River territory.” And this, it was
asserted, was the exercise of a ‘‘power artificially to appor-
tion out the country into zones tributary to given trade
centers, to be predetermined by the Commission, and
non-tributary to others.” This, it was further said, was
a ““power essentially different in principle from the mere
power of naming rates that are reasonable.”

We make these quotations from the opinion of the comjt
because they put, in a clear and condensed way, the ulti-
mate contention of the companies and the evil, as they see
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it, in the order of the Commission, and which is intended
to be exhibited by their voluminous pleadings and argu-
ments. And such, it is insisted, was the conscious purpose
of the Commission, a view in which the Circuit Court
concurred, deducing it from certain avowals of the Com-
mission in its report.

Such purpose and the want of power in the Commission
to execute it is the foundation of the court’s opinion. No
analysis of the facts were made which concerned any other
proposition or issue. The question involved, the court
said, was not one of fact, but one of power; it is not whether,
by the application of correct principles, a given rate had
been decided to be unreasonable, but whether the prin-
ciples applied are those within the power of the Commis-
sion. If this be so, we may wonder at the voluminous
pleadings and the equally voluminous evidence. The ele-
ments of it were on the face of the report of the Commis-
sion. The court certainly thought it could be discerned
on the face of the pleadings when passing on the motion
for preliminary injunction. This question then we must
regard as paramount and to it we will address ourselves.
It may be that no other question is necessary to be de-
cided. What the court would have done, with all other
questions, we are not able to say. It took occasion to
remark:

“It must be understood, however, that these orders of
the Commission are enjoined solely because, in our judg-
ent, they lay upon the commerce and manufacturing of
the localities affected an artificial hand that Congress
never intended should be put forth, and therefore are
outside the power conferred on the Commission by Con-
gress; for with the question of a reduction in rates, or a
readjustment of rates, from which such artificial results
have been eliminated, we are not now dealing.”

A member of the court dissented from its judgment,
and declared the grievance that the companies asserted
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against the order of the Commission was not sustained by
the evidence.

Is it true that the Interstate Commerce Commission by
its order exercised a power ‘‘artificially to apportion out
the country into zones tributary to given trade centers,”
and intentionally exercised it to protect the Missouri
River cities against the competition of other cities? If
that be the necessary conclusion the judgment of the
Circuit Court it may be contended was right. Such con-
clusion we should certainly be reluctant to adopt. From
whatever standpoint the powers of the Interstate Com-
merce Commission may be viewed, they touch many in-
terests, they may have great consequences. They are
expected to be exercised in the coldest neutrality. The
Commission was instituted to prevent diserimination be-
tween persons and places. It would indeed be an abuse
of its powers to exercise them so as to cause either. And
the training that is required, the comprehensive knowl-
edge which is possessed, guards or tends to guard against
the accidental abuse of its powers, or, if such abuse occur,
to correct it. The possession of such advantages is one
of its defenses. It alleges that by § 12 of the Interstate
Commerce Act it is given authority to inquire into the
management of the business of all common carriers sub-
ject to the provisions of the aet, and is required to keep
itself informed as to the manner and method in which the
same is conducted, and is “authorized and required to
execute and enforce the provisions of the act.” Other
sections are more specific in grants of power. Rates may
not only be investigated and be pronounced unjust or
unreasonable or discriminatory but other rates may be
prescribed. These, we repeat, are great powers :'md
means of their proper exercise are conferred. Investlg?'
tion may be conducted, and as the Commission says Il
its answer, ‘‘that to enable it to perform its duties such
information as shows the operations and operating results
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of each railway is’’ required to be filed with it and the
subject is'under constant investigation.

The outlook of the Commission and its powers must
be greater than the interest of the railroads or of that
which may affect those interests. It must be as com-
prehensive as the interest of the whole country. If the
problems which are presented to it therefore are complex
and difficult, the means of solving them are as great and
adequate as can be provided. And arguments which
point out and assail the imperfection which may appear
in the result, this court has taken occasion to characterize.
“They assail,” it was said, “‘ the wisdom of Congress in con-
ferring upon the Commission the power which has been
lodged in that body to consider complaints as to viola-
tions of the statute and to correct them if found to exist,
or attack as crude or inexpedient the action of the Com-
mission in the performance of the administrative func-
tions vested in it, and upon such assumption invoke the
exercise of an unwarranted judicial power to correct the
assumed evils.” Interstate Commerce Commission v. Illi-
nois Central Railway Company, 215 U. S. 452, 478. It
was, of course, recognized in that case that there must
be power in the Commission to make the order which
might be subject to attack, but want of power was dis-
tinguished from the mere expediency or wisdom of mak-
ing it, which, it was declared, was not open to judicial
review.

We return therefore to the question of the power of the
Commission and its purpose. The complainant before that
body presented two issues, the effect of the rates from the
Atlantic seaboard as discriminating against the Missouri
River cities in favor of St. Paul and Minneapolis, and their
unreasonableness of and in themselves. The first we may
Immediately put out of view. It was decided adversely to
the complainants before the Commission, and we may
Say at the outset that the contention of the railroad
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companies that it was the only issue presented to the
Commission is not justified.

The second issue was decided in favor of the complain-
ants, the Commission finding that the through rates were
unreasonable of and in themselves, and was caused by the
charge from the Mississippi River crossings to the Mis-
souri River cities. The grounds of its decision and prin-
ciples upon which it proceeded the Commission set forth
in its report, and to some extent all of the factors upon
which the decision is based and supported. Indeed, the
pleadings in the case and the argument of counsel are
but fuller explanations of the elements set out in the
report. The controversy, therefore, is not so much as to
what these factors are as what they establish as to the
power of the Commission to make the order.” The effect
of the order, it is contended as we have seen, is to create
artificial zones tributary to certain trade centers, or, as
it is expressed by the railroad companies, the effect of the
order is to destroy the system of rates which has existed
ever since the railroads were constructed and to “over-
turn the equality of opportunity in competition’ which
certain commercial centers possessed under that system
and to substitute an artificial system, the feature of which
is special advantages in rates to special sections. And it
is said the order was entered for such purpose. The ap-
pellee intervenors, who are merchants and jobbers of the
territory known as the Central Freight Association terri-
tory, attack the order on the ground (@) that it violates
§ 2 of the Interstate Commerce Act, in that it compels 2
charge to them for like kind of traffic under Substantiallly
similar circumstances and conditions greater than 18
charged to their competitors in seaboard territory a'nd
on the Missouri River; (b) the order is in contravention
of §3, in that it gives an unreasonable preference to
merchants and jobbers in the seaboard territory and on
the Missouri River over merchants and jobbers in Central
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Freight Association territory; (c¢) that it arbitrarily at-
tempts to change existing commercial conditions upon
which the various distributing centers of the seaboard,
Middle West and West have become established; (d) the
power of the Commission is limited to the reduction of
unreasonable rates, and that the rates reduced are not
shown to be such in themselves; (e) the order is void, it
being an attempt at legislation on the subject of general
adjustment of rates.

These contentions present the full offending of the order,
and the summary of them is that rates long established
have been changed, commercial conditions are disturbed,
and equal opportunities of competition of certain com-
mercial centers which have grown up have been taken
away, and undue protection given to others. This seems
very formidable in the recitation. But it is met by counter
charges of discrimination, and that the equal oppor-
tunities of competition contended for is a power which
has grown up and is supported by the existence of unjust
freight rates. It is certain that the subject has taken on
more complexity than it had before the Interstate Com-
merce Commission, and the Commission has made this
the basis of a motion to dismiss the suit s to the interven-
ing railroads, and all the intervening merchants and
manufacturers, on the ground as to the railroads, among
others, that the order does not run against or operate
upon them, and that no right of theirs can be determined
by the decree. On the ground as to the intervenors, that
over the matters herein the courts exercise only the juris-
diction conferred by the act to regulate commerce, and
not general equity powers, and that the matter to be de-
termined is not the respective rights of shippers or lo-
C_aIities, but the validity of the order of the Commis-
Slon, and that the intervenors have a complete remedy
by application to the Commission. And we may say here,
as adding to the complex effect and interest of the ques-
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tions presented, that the chambers of commerce and
boards of trade of certain Eastern cities have presented a
brief in defense of the order, asserting a vital interest in
its preservation, and exhibiting and illustrating the dis-
crimination which, as they contend, exists against them by
the breaking of rates at the Mississippi River crossings.

Let us see, therefore, upon what grounds the Commis-
sion proceeded. The Commission is accused by the rail-
road companies of attempting to substitute an artificial
system of ratemaking for a long-established system, and
to protect or foster particular localities of production and
distribution. Certain remarks of the Commission are
cited to support the charge. We think the charge puts
out of view all else that was said by the Commission, puts
out of view the comprehensive consideration the Com-
mission took as exhibited in the explicit declaration made
after quoting the local class rates between the rivers in
cents per hundred pounds, that ““these are the rates that
are added to the rates up to the Mississippi River cross-
ings to make up the through rates from the Atlantic sea-
board to the Missouri River cities. Are these rates, as
so used, and the through rates resulting therefrom, un-
warrantably high or unduly discriminatory or unjustly
prejudicial? Can they be changed without doing in-
justice elsewhere?”’

We think the charge also puts out of view the dis-
claimers of such purpose in the answer of the Commission
in its report to Congress, and its insistence that it is con-
strained by the law to act only on complaint to it and
that it is open at all times to be appealed to to redress the
grievances any shipper or locality may have. Nor did the
Commission ignore or underestimate the manner in which
the lines of railroads had been extended or the system of
rates or ratemaking which had resulted. That is the sys:
tem of making rates upon certain basing lines or points.
Rates ‘“break” at such points, it was proved as a result
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of building independent lines westward. In other words,
lines of railroads were built to certain cities from the East,
seeking such cities, it may be, because of their natural
situation and facilities, and other independent lines build-
ing westward, each line fixing its own rates or uniting
according to circumstances in joint rates. It is the ob-
servance of such points that give and maintain, as we
understand the contention of the railroads, to certain
cities “the equal opportunity in the distribution of
merchandise with the merchants in the East, and with the
merchants to the West of said cities, so far as their busi-
ness is affected by trade rates.” That this was carefully
considered is manifest, for the Commission resisted the
argument which was made against basing rates on such
points, saying:

“We are not impressed with the view that the system
of making rates on certain basing lines should be abolished.
No system of ratemaking has been suggested as a sub-
stitute for it, except one based upon the postage stamp
theory, or one based strictly upon mileage. FEither of
these would create revolution in transportation affairs
and chaos in commercial affairs that have been builded
upon the system of ratemaking now in effect. It must
not, however, be assumed that a basing line for rates may
be established and be made an impassable barrier for
through rates, or that cities or markets located at or upon
such basing line have any inviolable possession of, or
hold upon, the right to distribute traffic in or from the
joerritory lying beyond. Development of natural resources,
Increase in population, growth of manufacturing or pro-
ducing facilities, and increased traffic on railroads create
changed conditions which may warrant changes in rates
and in rate adjustments in order to afford just and reason-
able opportunity for interchange of traffic between points
of production and points of large consumption.”

It was the sense of the Commission, however, that such
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points could not be immovable forever and fixed forever
against power of changing, or that through rates based on
such points must be exempt from regulation, no matter
what their character, or be constituted at the will of the
railroad of the sum of local rates or the sum of rates from
one basing point to another, however unjust the rates
might be. Indeed, as pointed out in the brief of the
appellants in No. 664, the railway companies adhere to
no such construction of rates. As there said, ‘“the Pacific
coast terminal rates, the Washington and Spokane com-
mon point rates, the Oklahoma rates and the El Paso
and Texas common point rates are each and all a departure
therefrom, and all are much less than the rates ordered
by the Commission.”

As we have said, the Commission is the tribunal that is
intrusted with the execution of the interstate commerce
laws, and has been given very comprehensive powers in
the investigation of and determination of the proportion
which the rates charged shall bear to the service rendered,
and this power exists, whether the system of rates be old
or new. If old, interests will have probably become at-
tached to them and, it may be, will be disturbed or dis-
ordered if they be changed. Such circumstance is, of
course, proper to be considered and constitutes an element
in the problem of regulation, but it does not take jurisdic-
tion away to entertain and attempt to resolve the problem.
And it may be that there cannot be an accommodation
of all interests in one proceeding. This the Commission
has realized and expressed. The Commission, meeting a
possible suggestion that if the part of the through haul,
which consisted of the rate between the rivers, was too
high, all rates between the rivers might be too high, said:

“If the local class rates of defendants between the
Mississippi and Missouri Rivers were reduced, it would
give the same degree of advantage to all the producing
and distributing centers on and east of the Missouri River,
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and their relative advantages or disadvantages would not
be changed, while a very serious inroad upon the revenues
of the carriers would inevitably result, and at a time of
industrial depression when it could not well be borne.
Such a change would necessitate corresponding changes
in the rates to and from intermediate points, and would
probably be reflected in changes in commodity rates as
well. The local class rates between the rivers are high, but
this is not the time to precipitate such a violent change as
would follow an important reduction of them. The first
class rate from Buffalo to Chicago, about 540 miles, and
from Pittsburg to Chicago, about 465 miles, is 45 cents.
From Cincinnati to Chicago, 306 miles, it is 40 cents.”

We may say in passing that the passage thus quoted is
one of those which is adduced to support the contention
that the Commission’s purpose was to introduce a new
system of ratemaking and build up certain distributing
centers. We do not think so. It only shows that the
accusation that all rates between the rivers were too high
might be justified, but that it would be unjust to the
carriers to reduce them at that time. It is somewhat
strange that that which was done in the interest of the
carriers should be brought forward by them to attack the
action of the Commission. It is very clear that by a vol-
untary reduction by them of such rates the equality of
opportunity dependent upon them would be restored.
We make this observation to bring out clearly the relation
of the railroad companies to the grievance complained of.
That the companies may complain of the reduction made
by_ the Commission so far as it affects their revenues is one
thing. To complain of it as it may affect shippers or trade
Ce_nters is another. We have said several times that we
will not listen to a party who complains of a grievance
which is not his. Clark v. Kansas, 176 U. S. 114, 118;
Smiley v. Kansas, 196 U. S. 447.

But, it may be said, such limitations upon the com-
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panies is not of consequence, for shippers and trade centers
are here with complaints. It is doubtful if they are properly
here, or rather were properly permitted to intervene. We
have said that the act to regulate commerce was intended
to be an effective means for redressing wrongs resulting
from unjust diserimination and undue preference, and this
must be so, whether persons or places be sufferers. 7. & P.
Railway Co. v. Abilene Oil Co., 204 U. S. 426. We have
also said that the primary jurisdiction is with the Commis-
sion, the power of the courts being that of review and is
confined in that review to questions of constitutional power
and all pertinent questions as to whether the action of the
Commission is within the scope of the delegated authority
under which it purports to have been made. Interstate
Commerce Commasston v. Illinois Central R. R. Co., supra.

The order of the Commission besides is strictly limited.
It was intended to determine nothing, and it determines
nothing but that the through rates on Atlantic seaboard
shipments to the Missouri River cities are too high. That
order is alone open to review. Whether other persons,
cities or areas of territory have grounds of complaint, the
way is open by application to the Commission for inquiry
and remedy. In that inquiry many elements may enter
upon which the judgment of the Commission should first
pass, and of which the courts should not be called upon
in advance to intimate an opinion. The reasons for this
we have indicated, and they will be found at length in the
cases which we have cited.

One question remains for discussion, the finding of the
Commission upon the character of the rate, whether it is
unreasonable as decided. Such decision, we have said
with tiresome repetition, is peculiarly the province of the
Commission to make, and that its findings are fortified
by presumptions of truth, “due to the judgments of a
tribunal appointed by law and informed by experience.”’
Illinois Central Railroad Company v. Interstate Commerce
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Commasston, 206 U. S. 454, and cases cited. The testimony
in this case does not shake the strength of such presump-
tions. We have seen that the Circuit Court refrained from
expressing an opinion upon anything but the power of
the Commission. Circuit Judge Baker, dissenting from
that view, went further and said:

“The complainants are common carriers whose rates
on certain traffic are directed to be reduced by the order
complained of. Two grounds for injunction are alleged.
One is that the new rates are confiscatory. There is no
proof whatever that the rates which the Commission
preseribed as just and reasonable are not sufficient to pay
the cost of handling that traffic, to cover that traffic’s full
proportion of maintenance and overhead expenses, and
to return to the carriers an ample net profit. Further-
more, proof is lacking that, if the carriers should reduce
other rates to correct what they claim is the maladjust-
ment caused by the Commission’s order, the reduction
would not leave them abundant net returns. For the
purpose of this hearing, therefore, it must stand as an
agreed fact that the present reduction is neither directly
nor indirectly obnoxious to the charge of taking private
property without just compensation.”

We concur in these conclusions.

Decree reversed and the case remanded with directions to

dismiss the bill and all proceedings in the Circuit Court.

MR. Justice WHITE dissenting.

The court below enjoined the execution of the order of
the Commission because it was of the opinion that that
body had exceeded the powers conferred upon it by the
act to regulate commerce, since it had based its order
upon the assumption that it was its duty under the act to
Secure a relatively equal share of the volume of interstate
tommerce to communities and places, and therefore that
It was its province to alter otherwise legal rates for the
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purpose of correcting the inequalities which otherwise
would arise from the competitive rivalry between sections
and places. As, in my opinion, the court below was
correct in the view which it took of the order of the
Commission, and was right in holding that the power which
the order manifested was not conferred by law, I dissent
from the judgment of reversal now announced. It does
not, however, seem to me necessary that I should do more
than state the fact of my dissent for the following reasons:
The judgment of reversal is based, not upon the ruling
that the Commission possessed the authority to make the
order if it was based upon the assertion of power upon
which the court below found the order must necessarily
rest, but exclusively upon the theory that the court below,
while rightly holding that the Commission had not the
power which it assumed that body had exerted in making
the order, had nevertheless mistakenly enjoined the order
because it did not exert, or attempt to exert, the power
which the court conceived had been called into play in
making it. In other words, although the opinion now
announced excludes the authority which the lower court
deemed the Commission had exerted by the order in
question, it nevertheless maintains the order because of
the conclusion that the order was but an exertion by the
Commission of its authority on complaint that a rate was
unreasonable of itself, to correct such rate by substituting
a reasonable rate therefor. Although I am unable to
agree with the reasoning by which the court now gives to
the order of the Commission the narrow basis thus stated,
as the solution of that question depends upon the idiosyn-
crasies of this particular case and involves no principle of
general importance, it seems to me I am called upon to do
no more than simply to state my inability to agree.

Mge. Justice HoLmes and Mg. Justice LurToN join
in this dissent.
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