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! For allotment of Tir Crier Justice and Associate Justices among
the several circuits see next page.

2 Mz. JusticE BREWER died at his home in Washington, D. C., on
March 28, 1910, while the court was in recess. He was buried at
Leavenworth, Kansas. The proceedings on his death will appear in
Vol. 218 U. S. Reports.

3 Mr. JustickE Pecknam did not take his seat on the bench during
October Term, 1909. He died at his home in Altamont near Albany,
New York, on Sunday, October 24, 1909. See p. v, 215 U. S. Reports.

4 Mr. JusticeE Moopy was absent from the court on account of illness
and did not take his seat upon the bench during October Term, 1909,
nor did he participate in the decision of any of the cases reported in
this volume which were argued or submitted during October Term,
1909.

5 MRr. Jusrice Lurrox of Tennessee was appointed to succeed MR.
Justice Prckuam by President Taft and confirmed by the Senate,
December 20, 1909. He took his seat on the bench, January 3, 1910,
but took no part in the decision of cases reported in this volurme which
were argued or submitted prior to that date,




SUPREME COURT OF THE UNITED STATES.

ALLOTMENT OF JUSTICES, JANUARY 10, 1910.!

OrpER: There having been an Associate Justice of this
court appointed since the commencement of this term,

It is ordered that the following allotment be made of the
Chief Justice and Associate Justices of this court among the
circuits, agreeably to the act of Congressin such case made and
provided, and that such allotment be entered of record, viz:

For the First Circuit, Oliver Wendell Holmes, Associate
Justice.

For the Second Circuit, Horace H. Lurton, Associate
Justice.

For the Third Circuit, William H. Moody, Associate Justice.

For the Fourth Circuit, Melville W. Fuller, Chief Justice.

For the Fifth Circuit, Edward D. White, Associate Justice.

For the Sixth Circuit, John M. Harlan, Associate Justice.

For the Seventh Circuit, William R. Day, Associate Justice.

For the Eighth Circuit, David J. Brewer, Associate Justice.

For the Ninth Circuit, Joseph MeKenna, Associate Justice.

1For the last preceding allotment see 214 U. 8. iv.
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CASES ADJUDGED

IN THE

SUPREME COURT OF THE UNITED STATES

AT

OCTOBER TERM, 1909.

WESTERN UNION ZETEGRABH 40P
STATE OF KANZAS EX REL. COLE
GENERAL. SEP 2 1910

NNMTTORNEY

A
ERROR TO THE SUP\RES@(.TJ)W}I Cfii]ﬁ@\&ﬂg 7 OF KANSAS.

Wt g
No.4. Argued March, 17, 18, 1909.—Decided January 17, 1910.

A statute of Kansas proﬁ@ﬂ@ﬁﬁ@ﬁ@gﬁﬂ before a cor-
Veven one

poration of another Stat engaged in interstate business,
should have authority to do local business in Kansas, it should pay
“to the State Treasurer, for the benefit of the permanent school
fund, a charter fee of one-tenth of one per cent of its authorized
capital, upon the first $100,000 of its capital stock, or any part
thereof; and upon the next four hundred thousand dollars or any
part thereof, one-twentieth of one per cent; and for each million
or major part thereof over and above the sum of five hundred
thousand dollars, $200.” The Western Union Telegraph Company,
a New York corporation, engaged in commerce among the States
and with foreign countries, and seeking to do local business in
Kansas, had a capital stock of $100,000,000. The fee demanded
of it as a condition of its right to do local business in Kansas, was
$20,100. Tt refused to pay the required fee, and continued, as it
had done for many years before to do local or intrastate business
in Kansas. Thereupon, the State brought & suit in one of its own
courts against the Telegraph Company and sought a decree ousting
and restraining the company from doing any local business in
Kansas. The state court gave the relief asked. Held that:

The right to carry on interstate commerce is not a privilege granted

VOL. ccxXvi—1 1)
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by the States, but a constitutional right of every citizen of the
United States and Congress alone can limit the right of corporations
to engage therein. Crutcher v. Kentucky, 141 U. S. 47.

The power of Congress over interstate commerce is as absolute as it is
over foreign commerce.

The rule that a State may exclude foreign corporations from its
limits or impose such terms and conditions on their doing business
therein as it deems consistent with its public policy does not apply
to foreign corporations engaged in interstate commerce; and the
requirement that the Telegraph Company pay a given per cent
of all its capital, representing all its business, interests and property
everywhere, within and outside of the State, operated as a burden
and tax on the interstate business of the company in violation of
the commerce clause of the Constitution, as well as a tax on its
property beyond the limits of the State, which it could not tax
consistently with the due process of law enjoined by the Fourteenth
Amendment. :

Such a requirement imposed a condition on the Telegraph Company
forbidden by the Constitution of the United States and violative
of the constitutional rights of the company.

The Telegraph Company was no more bound to assent to the con-
dition required of it in order that it might do local business in
Kansas, than to a condition requiring it to waive its right to invoke
the benefit of the constitutional provision forbidding the denial of
the equal protection of the laws or of the provision forbidding the
deprivation of property without due process of law.

The disavowal by a State enacting a regulation of intent to burden
or regulate interstate commerce cannot conclude the question of
fact of whether a burden is actually imposed thereby ; and whatever
the purpose of a statute it is unconstitutional if, when reasonably
interpreted, it does, directly or by necessary operation, burden
interstate commerce.

In determining whether a statute does or does not burden interstate
commerce the court will look beyond mere form and consider the
substance of things.

Consistently with the due process clause of the Fourteenth Amend-
ment a State cannot tax property located or existing permanently
beyond its limits.

A court could not give the relief asked by the State without recog-
nizing or giving effect to a condition that was in violation of the
Federal Constitution.

75 Kansas, 609, reversed.
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THis action was brought by the State of Kansas in one of
its courts against the Western Union Telegraph Company, a
New York corporation, to obtain a decree ousting and re-
straining that corporation from doing, in Kansas, any tele-
graphic business that was wholly internal to that State, and
not pursuant to some arrangement or to meet its contracts
with, or obligations to, the Government of the United States.
Upon the petition of the Telegraph Company the case was
removed to the Circuit Court of the United States for the Dis-
trict of Kansas. But it was thereafter remanded to the state
court where, upon a demurrer to the answer, a final decree was
rendered prohibiting and enjoining the Telegraph Company
from transacting intrastate business in Kansas as a corpora-
tion, the decree, however, not to affect the company’s duties
to or contracts with the United States. From that decree the
present writ of error was prosecuted.

The State contends that the decree is in exact conformity
with certain provisions of the Kansas statutes to be found in
the General Statutes of that State of 1901, Title, Corporations,
p. 280, and the General Statutes of 1905, p. 284. Those pro-
visions, or the ones directly involved here, originated in an act
known as the Bush Act, passed at a special session of the
Legislature in 1898. Laws of Kansas, Special Session, p. 27.

The issues raised by the pleadings arise out of the above
statutes. Under those statutes a State Charter Board was
organized and its powers defined. That Board was authorized
to receive applications from corporations of other States,
Territories or countries seeking permission to engage in business
as foreign corporations in Kansas. Any such corporation was
required in its application to set forth a certified copy of its
charter or articles of incorporation, the place where its princi-
pal office or place of business was to be located, the full nature :
and character of the business in which it proposed to engage,
the names and addresses of its officers, trustees or directors and
stockholders, with a detailed statement of its assets and liabili-
ties, and such other information as the Board might require in
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order to determine the solvency of the corporation. The
statute further provided that the application should be accom-
panied by a fee of twenty-five dollars, to be known as an
application fee, and that it should be a condition precedent to
obtaining authority to transact business in the State that the
corporation should file in the office of the Secretary of State its
written consent, irrevocable, that actions might be brought
against it in the proper court of any county in the State, (in
which the cause of action arose, or in which the plaintiff
resided), by service of process on the Secretary of State, and
stipulating that such service should be valid and binding as if
due service had been made upon the president or chief officer
of the corporation. Every foreign corporation then doing busi-
ness in the State was required, within thirty days from the
taking effect of the act, to file with the Secretary of State the

‘specified written consent. Gen. Stat. Kansas, 1901, § 1261.

If the Charter Board determined that the foreign company
seeking to do business in the State was organized in accordance
with the laws under which it was created, that its capital was
unimpaired, and that it was organized for a purpose for which
a domestic corporation might be organized in Kansas, then the
Board was directed to grant the application, and by its secre-
tary issue a certificate, setting forth the granting of the appli-
cation to engage in business in the State, as provided in the
statute. b., § 1263.

Then come these important sections: “Each corporation
which has received authority from the charter board to organ-
ize shall, before filing its charter with the secretary of state, as
provided by law, pay to the state treasurer of Kansas, for the
benefit of the permanent school fund, a charter fee of one-tenth of
one per cent. of its authorized capital upon the first one hundred
thousand dollars of s capital stock, or any part thereof; and

" upon the next four hundred thousand dollars, or any part

thereof, one-twentieth of one per cent.; and for each million or
major part thereof over and above the sum of five hundred
thousand dollars, two hundred dollars. . . . In addition
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to the charter fee herein provided, the secretary of state shall
collect a fee of two dollars and fifty cents for filing and record-
ing each charter containing not to exceed ten folios, and an ad-
ditional fee of twenty-five cents for each folio in excess of ten
contained in any charter. The fee for filing and recording a
charter shall also cntitle the corporation to a certified copy of
its charter. All the provisions of this act, including the pay-
ment of the fees herein provided, shall apply to foreign corpo-
rations seeking to do business vn this state, except that, in lieu of
their charter, they shall file with the secretary of state a certi-
fied copy of their charter, executed by the proper officer of the
state, territory or foreign country under whose laws they are
incorporated; and any corporation applying for a renewal of
its charter shall comply with all the provisions of this act in
like manner and to the same extent as is herein provided for
the chartering and organizing of new corporations.” ‘“Any
corporation organized under the laws of another state, terri-
tory or foreign country and authorized to do business in this
state shall be subject to the same provisions, judicial control,
restrictions, and penalties, except as herein provided, as corpo-
rations organized under the laws of this state.” Ib., §§ 1264,
1267.

By another section it is made the duty of each corporation
doing business for profit in Kansas, except banking, insurance
and railroad corporations, annually, on or before August 1st,
“to prepare and deliver to the secretary of state a complete
detailed statement of the condition of such corporation on the
30th day of June next preceding. Such statement shall set
forth and exhibit the following, namely: 1st. The authorized
capital stock. 2d. The paid-up capital stock. 3d. The par
value and the market value per share of said stock. 4th. A
complete and detailed statement of the assets and liabilities of
the corporation. 5th. A full and complete list of the stock-
holders, with the postoffice address of each, and the number
of shares held and paid for by each. 6th. The names and post-
office addresses of the officers, trustees or directors and mana-
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ger elected for the ensuing year, together with a certificate of
the time and manner in which such election was held.

And such failure to file such statement by any corporation
doing business in this state and not organized under the laws of
this state shall work a forfeiture of its right or authority to do
business in this state, and the charter board may at any time
declare such forfeiture, and shall forthwith publish such
declaration in the official state paper. . . . No action
shall be maintained or recovery had in any of the courts of
this state by any corporation doing business in this state with-
out first obtaining the certificate of the secretary of state that
statements provided for in this section have been properly
made.” Section 1283 (L. 1898, c. 10, § 12, as amended by L.
1901, c. 125, § 3).

Under this statute the Western Union Telegraph Company
made application to the Charter Board for permission to en-
gage in business in Kansas as a foreign corporation stating that
the amount of its capital stock, fully paid up in cash, was one
hundred million dollars. With that application the company
deposited with the Secretary of State the specified fee of
twenty-five dollars, and also its written consent, irrevocable,
in the preseribed form, as to suits brought against it, in the
courts of the State, by service of process on that officer. In
reference to that consent the company, in its answer, said:
“It made such written submission to service and paid such
application fee voluntarily and ez gratic and out of a desire to
avoid the appearance of not complying with the reasonable
regulations of the State of Kansas made with reference to its
own corporations; but denies that said payment and that said
written submission were obligatory upon it or were necessary
or essential as a condition precedent to its continuing to trans-
act business within the State of Kansas, both state and inter-
state.”

The Charter Board granted the application of the Telegraph
Company, but its order to that effect, made April 5th, 1905,
recited that the application be granted and the applicant au-
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thorized and empowered to transact the business of receiving
and transmitting messages by telegraph within the State of
Kansas and transacting within the said State its business of a
telegraph company, provided that the order should not take
effect and no certificate of authority should issue or be de-
livered to the company “wnfil such applicant shall have paid
to the State Treasurer of Kansas, for the benefit of the permanent
school fund, the sum of twenty thousand one hundred dollars
($20,100), being the charter fee provided by law necessary to be
paid by a foretgn corporation having a capital of $100,000,000.
It is further understood, ordered and provided that nothing
herein contained shall apply to nor be construed as restricting
in any wise the transaction by the said applicant of its inter-
state business nor its business for the Federal Government;
but that this grant of authority and requirement as to pay-
ment relate only to the business transacted wholly within the
State of Kansas.”” The above fee of $20,100 was the specified
per cent. of the authorized capital of the company which the
statute required it to pay before doing or continuing to do any
local business in Kansas.

The company refused to pay the fee thus required, and con-
tinued, as before, to do telegraph business of all kinds in Kan-
sas. Thereupon the present action was brought, the sole
ground of complaint being that in consequence of the failure
of the Telegraph Company to pay the charter fee of $20,100 it
was without authority to continue doing any wntrastate or local
business in Kansas. The relief sought by the State, as shown
by the prayer of its petition, was that the defendant be re-
quired to show by what authority it exercised within Kansas
the corporate right and power of receiving, transmitting and
delivering telegraphic messages within its limits and receiving
compensation therefor; that it be adjudged by the court that
the defendant had no authority of law for the performance of
such corporate acts and the exercise of such corporate powers
and franchises and the carrying on of said corporate business
within the State; and that it be decreed and adjudged that the
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defendant ““be ousted of and from exercise within the State of
Kansas of the said corporate rights and franchises of receiving,
transmitting and delivering within the State of Kansas of
telegraphic messages and communications and of receiving
compensation therefor.”

The reasons given by the Telegraph Company for its refusal
to pay the required fee are set forth in its answer, to which a
demurrer was sustained, and may be summarized as follows:

‘1. That the company had the right to transact both interstate

and local business in Kansas without paying the fee of $20,100.
2. That by the laws of Kansas, enacted while it was a Terri-
tory and after it became a State, telegraph companies were in-
vited to come into it and do both domestic and interstate busi-
ness there, and in consequence of such invitation the company
had established between eight hundred and nine hundred
offices in Kansas at great expense, all of which was done in the
full faith that it would receive the equal protection of the laws
under the Constitution of the United States. 3. That it had
been doing a general telegraph business in Kansas ever since
its organization as a Territory. 4. That on the seventh day of
June, 1867, it duly accepted the conditions of the act of Con-
gress of July 24th, 1866, c. 230, 14 Stat. 221, entitled “ An act
to aid in the construction of telegraph lines, and to secure to
the Government the use of the same for postal, military, and
other purposes” (Rev. Stat., §§ 5263 ef seq.), whereby it became
and is now an instrument of interstate commerce and an agency
of the United States for the transaction of public business, and
subject to all the duties imposed and entitled to all the
rights, benefits and privileges conferred by said act of Congress.
5. That its lines were originally constructed in the Territory
of Kansas by the authority of an arrangement made with the
Secretary of the Treasury in conformity with certain acts of
Congress, one of which was enacted June 16th, 1860, c. 137,
12 Stat. 41, and was entitled “An act to facilitate commerce
between the Atlantic and Pacific States by electric telegraph,”
the other, enacted July 2d, 1864, c. 220, 13 Stat. 373, entitled
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“An aet for increased facilities of telegraphic communication
between the Atlantic and Pacific States and the Territory of
Idaho;” and the Telegraph Company, therefore, “has always
been in the State of Kansas rightfully for the purpose of
the transaction of governmental business and for the publie
generally, and that it cannot be now excluded therefrom.”
6. That the company’s lines of telegraph within Kansas are
upon the public domain and upon military and post roads of the
United States and are part of the postal system of the United
States, and that the defendant has, therefore, under the Con-
stitution and laws of the United States, the power and is under
the duty and obligation to transmit all messages for the Gov-
ernment and for the public generally just as much and as fully
with respect to messages between points within Kansas as to
interstate messages. 7. That the enforcement of the statute
of Kansas would seriously affect and cripple the company’s
efficiency as an instrument of interstate commerce and as an
agency of the Government for transacting both interstate and
domestic business in that State, because the receipts derived
from interstate and governmental business alone would, in
many offices in Kansas, not be equal to the expense of keeping
such offices open, and that the closing of them on that account
would be detrimental to the governmental service, as well as
to interstate commerce. 8. That by the statutes in question
“any corporation, including telegraph companies, organized
in the State, is authorized to do business in Kansas upon pay-
ing a charter fee based on the actual capital of such corporation
employed in the State of Kansas, whereas, in respect to the de-
fendant company, the Charter Board requires, and is attempt-
ing to exact from the defendant company, by this proceeding,
a charter fee based upon the defendant’s entire capitalization,
to wit, one hundred million dollars, which one hundred million
dollars represents the property and lines of telegraph of the de-
Jendant company in the forty-five States of the American Union,
in the Dominion of Canada, and lines under the Atlantic and
Pacific Oceans and in foreign countries.”” 9. That such tax is
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upon property and rights outside of Kansas and, therefore,
beyond its jurisdiction for purposes of taxation. 10. That “by
laws passed relating to private corporations, and especially by
laws having reference to telegraph companies, some enacted
by the Legislature of the Territory of Kansas and many since
the creation and organization of the State of Kansas, telegraph
companies, including the Western Union, were invited to come
into the State of Kansas and build and construct their lines
therein and to connect said lines with other telegraph lines
then or thereafter constructed, and to do a general telegraph
business, both domestic and interstate, throughout the State
of Kansas and to thereby place the citizens of the State of
Kansas, wherever the lines reached, in direct telegraphic com-
munication with all parts of the United States; that said tele-
graph companies, including the Western Union Telegraph Com-
pany, were by the laws of the State of Kansas authorized to
go upon the public highways of the State and thereon place
their poles and wires; that in pursuance of such invitation and
before the admission of the State of Kansas to the Union the
Western Union Telegraph Company entered the State of Kan-
sas and extended its lines to all points where the same might
be needed, and subsequent to the admission of the State, by
construction and purchase, lines of the Western Union Tele-
graph Company were extended to all parts of the State of Kan-
sas and between eight hundred and nine hundred offices estab-
lished for the use and convenience of the public; that there had
been expended by the defendant at the time of the enactment
of the so-called Bush Corporation Act, under which the present
proceeding is brought, many thousands of dollars in the con-
struction of lines and wires and in the other appurtenances of
the telegraphic business and in the establishment of offices;
that all of this money was expended in full faith and confidence
in the laws already enacted by the State of Kansas for the
furtherance and encouragement of telegraphic business, and
also in the full faith that said company would have the equal
protection of the laws of the State of Kansas, and the fair,
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cquitable and equal treatment required by the Constitution of
the State of Kansas in the matter of taxes and other publie
charges imposed upon it.” 11. That the statute in question,
so far as it prevents the company from using its property in the
State, for all purposes of its business, would operate as a taking
of such property without due process of law. 12. That the
statute is in contravention of the power of Congress to regulate
commerce among the several States, and with foreign coun-
tries, with its power to establish post-offices and post roads, and
with its authority to pass all laws necessary and proper to
carry into execution the powers vested in the Government of
the United States.

Mr. Rush Taggart and Mr. Henry D. Estabrook, with whom
Mr. John F. Dillon, Mr. George H. Fearons and Mr. Charles
Blood Smith were on the brief, for plaintiff in error:

The Bush Act violates the contract under which the Tele-
graph Company entered Kansas, constructed its lines and
maintained its business in that State and the tax amounts
to taking its property without due process of law.

The purpose of the act is to compel a foreign corporation,
as a condition precedent to continuing to do business, to pay
an additional fee after the State has invited it to come within
its limits and construct its plant. This cannot be done.
American Smelting Co. v. Colorado, 204 U. S. 103.

The State compels all telegraph companies to maintain offices
in all county towns. The act is practically a confiscation of
property. 38 Clark & Marshall on Corp., § 845; Unaited States
v. Crutkshank, 92 U. 8. 542, 555; Seaboard Avr Line v. Alabama
R. R. Comm., 155 Fed. Rep. 792, 802; Railway Co. v. Ludwig,
156 Fed. Rep. 152, 159; People v. Fire Association, 92 N. Y.
311, 325; 8. C., aff’d 119 U. S. 110.

As to the rights of the Telegraph Company in Kansas see
United States v. Central Pacific R. R., 118 U. S. 235; St.
Louis v. Western Union Tel. 00.', 148 U. S. 103; New Orleans
v. Telephone Co., 40 La. Ann. 41. See also, as to vested rights
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of corporations under franchiscs, Monongahela Co. v. United
States, 148 U. S. 329; Montgomery County v. Bridge Co., 110
Pa. St. 54, 68; Walla Walla v. Water Co., 172 U. S. 1; Pearsall
v. Great Northern Ry., 161 U. 8. 661. Even if no new invest-
ment had been made the operation of its lines by the Tele-
graph Company gave it contractual rights. City Ralway v.
Citizens’ Railroad, 166 U. S. 587; Powers v. Detroit & G. H.
Ry. Co., 201 U. S. 544,

The fact that no money was paid to the State does not
make the contract void for want of consideration, Dartmouth
College Case, 4 Wheat. 637; Erie B. R. Co. v. Pennsylvama,
153 U. 8. 628.

The Bush Act denies the Telegraph Company equal pro-
tection of the laws by discriminating between it and existing
domestic corporations who do not have to pay the tax in
order to continue to do business. American Smelting Co. v.
Colorado, 204 U. S. 103; Yick Wo v. Hopkins, 118 U. S. 369;
3 Clark & Marshall on Corp., §845; Rock Island R. R. v.
Swanger, 157 Fed. Rep. 783.

A State cannot exact from a foreign corporation engaged
in interstate commerce, as a condition precedent to its doing
business in that State, a tax or license fee based on its entire
capital when the greater part of such capital is in use else-
where than in that State.

A State may exclude foreign corporations; it may impose
terms reasonable or unreasonable, but if admitted at all, the
terms of admission must not violate the Federal Constitution.
Judson on Taxation, § 169; Insurance Co. v. Morse, 20 Wall.
445; Insurance Co. v. French, 18 How. 404; St. Clair v. Coz,
106 U. S. 350, 356; Barron v. Burnside, 121 U. 8. 186, 200;
Norfolle & Western R. R. v. Pennsylvania, 136 U. S. 114

The power of a State to exclude, or preseribe the terms of
admission of, a foreign corporation is no greater than its gen-
eral inherent power to tax preperty within its limits. Glouces-
ter Ferry Co. v. Pennsylvania, 114 U, 8. 106, 203; McCulloch
v. Maryland, 4 Wheat. 319, 429.
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When a State attempts to impose a tax on capital stock
representing instrumentalities of interstate commerce for the
privilege of doing intrastate business it violates the com-
merce clause of the Constitution, and also attempts to tax
property beyond its geographic limits which would amount
to deprivation of property without due process of law. Cases
supra and see also Fargo v. Hart, 193 U. S. 490; Ashley v.
Ryan, 153 U. 8. 436; Union Transit v. Kentucky, 199 U. S, 194,

In no case where this court has sustained privilege, license
or occupation taxes has the burden been upon capital stock
employed in interstate commerce outside the State such as
in Cotting v. Stockyards Co., 82 Fed. Rep. 850; United States
v. Swift, 122 Fed. Rep. 529; Kehrer v. Stewart, 197 U. S. 60;
Armour v. Lacey, 200 U. S. 236.

While a State may, as in Paul v. Virginia, 8 Wall. 168,
exclude or preseribe conditions, the exceptions to this rule
have always been stated to be corporations engaged in in-
terstate commerce, Pensacola Tel. Co. v. Western Union Tel.
Co., 98 U. 8. 1; or those engaged in employ of the General
Government. Stockton v. B. & N. Y. R. R. Co., 32 Fed. Rep.
9; Horn Silver Mining Co. v. New York, 143 U. S. 305. In
fact no conditions repugnant to the Federal Constitution can
be imposed. Insurance Co. v. Morse, 20 Wall. 445, 457;
Barron v. Burnside, 121 U. S. 186, 200.

A tax on capital stock of a corporation is a tax on the
property of the corporation. Cases supra and Pullman Co. v.
Pennsylvania, 141 U. S. 18; Western Union Tel. Co. v. Massa-
chusetts, 125 U. 8. 530; Gray on Limitations of Taxing Power;
Postal Tel. Co. v. Adams, 155 U. S. 588, 696; Colorado v.
Pullman Co., Riner, J., 1905, U. 8. Cir. Ct., unreported.

The court will look to substance rather than form, and
unless the tax is limited to what is actually within the juris-
diction of taxing power will strike it down. Cases supra and
Railway Co. v. Texas, 210 U. 8. 217; Steamship Co. v. Penn-
sylvania, 122 U. S. 326; Postal Tel. Co. v. Taylor, 192 U. S.
64, 73; Insurance Co. v. New York, 134 U.S. 194. In Maine
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v. Grand Trunk Ry. Co., 142 U. S. 217; Powers v. Michigan,
191 U. S. 379, the tax was confined to mileage proportion
within the State.

Protection from state interference with interstate com-
merce ceases to be of force if the State can do indirectly what
it cannot do directly. Brown v. Maryland, 12 Wheat. 419;
Insurance Co. v. New York, 134 U. S. 194, 198; Gibbons v.
Ogden, 9 Wheat. 1. And see also Pickard v. Pullman Co.,
117 U. S. 34; Robbins v. Taxing District, 120 U. S. 489;
Leloup v. Mobile, 127 U. S. 640; Asher v. Texas, 128 U. S.
129; Stoutenbergh v. Hennick, 129 U. S. 141; McCall v. Cali-
fornia, 136 U. S. 104; Norfolk & Weslern v. Pennsylvania,
136 U. S. 114; Lyng v. Michigan, 135 U. S. 161, 166; Pembina
Co. v. Pennsylvania, 125 U. S. 181; Emert v. Missourt, 156
U. 8. 296; Hopkins v. United States, 171 U. S. 578, distin-
guished in Schollenberger v. Pennsylvania, 171 U. S. 23. And
see Brennan v. Tituswlle, 153 U. S. 289; Bateman v. Mailling
Co., 1 Tex. Civ. App. 931, 952.

As to the distinction bet—cen corporations doing an inter-
state business and having a quasi-public character and those
condueting a strictly private business, see New York v. Roberts,
171 U. 8. 658, 664, and as to the right to tax instrumentalities
only when subject to jurisdiction by reason of location see cases
supra and St. Louis v. The Ferry, 11 Wall. 423 ; Lowisville Ferry
v. Kentucky, 188 U. S. 385; Adams Exzpress Co. v. Ohio, 165
U. S. 194.

If one State, other than the home State, can tax instru-
mentalities of commerce used in other States each State may
do the same and the actual burden would become so great as
to amount to a prohibition against those corporations which,
like the Western Union Telegraph Company and the Pullman
Company do business in all the States, and which Congress
alone can control. Cases supra and Hayes v. Pacific Mail, 17
How. 596; Morgan v. Parham, 16 Wall. 471; Commonwealth v.
Standard Oil Co., 101 Pa. St. 119; Wabash v. [llinois, 118
U. S. 573.
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Taxes have been sustained on intrastate business in Pullman
Co. v. Adams, 189 U. S. 420, and other cases, on the ground
that the company taxed could abandon its local business;
but in Norfolk & Western v. Pennsylvania, 136 U. S. 114, 120,
a tax on ticket office was held to be a burden on the entire
business and void. And the Bush Act amounts equally to
such a tax.

The judgment of the state court deprives the corporation of
its rights granted by Congress under the Post-Road Act of 1866.

Mr. Frank B. Kellogg, with whom Mr. Charles Blood Smith,
Mr. Francis B. Daniels and Mr, Gustavus S. Fernald were on
the brief, for plaintiff in error, the Pullman Company, in
case No. 5, argued simultaneously herewith.?

The Bush Act is not a regulation of intrastate commerce
of foreign corporations and the judgment of the Supreme
Court to that effect cannot make the act such a regulation,
nor is the Bush Act an exercise of the police power of the
State, nor in a case like this is this court bound by the con-
struction of the statute by the state court. Spraigue v.
Thompson, 118 U. S. 90; Yick Wo v. Hopkins, 118 U. S. 366;
Stearns v. Minnesota, 179 U. 8. 232. This act must be con-
strued as passed by the state legislature and not as amended
judicially by the courts. The act relates both to interstate
and intrastate business and as such is unconstitutional.

The State cannot exact from a foreign corporation as a
condition precedent for doing business in the State a license
fee or tax based on capital stock the greater part of which
represents property employed outside the State in interstate
commerce. Judson on Taxation, §169; Insurance Co. v.
French, 18 How. 404; St. Clair v. Cox, 106 U. S. 350; and
cases cited in brief for plaintiff in error in No. 4.

The Bush Act is unconstitutional because it impairs the
obligation of contracts, deprives the corporation of its prop-

! For decision in this case, see post, p. 56.
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erty without due process of law and denies it the equal pro-
tection of the laws.

The Pullman Company had lawful contracts with railroad
companies in existence when the Bush Act was passed, all
of which will be impaired by its exclusion from the State.
Green v. Biddle, 8 Wheat. 1; Van Hoffman v. Quincy, 4 Wall.
535; Fletcher v. Peck, 6 Cranch, 87; Bronson v. Kenzie, 1 How.
311; McCracken v. Hayward, 2 How. 608; Barton v. Van
Ripper, 16 N. J. L. 7, 11; Woodruff v. State, 3 Arkansas, 285;
Bank v. State, 12 Mississippi, 439.

A State cannot invite a corporation to come into its terri-
tory, build up a business and then expel the corporation by
unequal taxation. Its right to exclude may be waived.
Seaboard Avr Line v. Commission, 155 Fed. Rep. 792; Railway
Co. v. Luduwig, 156 Fed. Rep. 152,

Mr. C. C. Coleman, with whom Mr. Fred S. Jackson, At-
torney General of the State of Kansas, was on the brief for
defendant in error in this case and in No. 5, argued simul-
taneously herewith:

The granting of franchises to corporations is entirely within
the control of the State and may be accompanied with such
conditions as the legislature thinks suitable for the public
policy and therefore this case presents no Federal question
as the state court has declared that the Bush Act relates only
to local business and that construction controls in this court.
Smiley v. Kansas, 196 U. S. 447,

The act applies to all foreign corporations and so there is
no discrimination. As to the right of the State to impose con-
ditions on foreign corporations, sce Horn Silver Mining Co.
v. New York, 143 U. S. 305; People v. Roberts, 171 U. 8. 661;
Minot v. Railroad Co., 18 Wall. 206.

The action of quo warranto is proper. State v. Wilson, 30
Kansas, 665.

The fact that the corporation was already in the State does
not deprive the State of the right to require this license fee.
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No vested right had been acquired to remain in the State.
State v. American Book Co., 65 Kansas, 847; Postal Tel. Co.
v. City, 43 S. E. Rep. 207.

The fact that the statute causes inconvenience does not
render it unconstitutional. St. Louts v. Western Union Tel.
Co., 148 U. S. 92; Postal Tel. Co. v. Baltimore, 156 U. S. 210;
Western Union Tel. Co. v. New Hope, 187 U. S. 427; People
v. Square, 145 U. S. 175; Pabst Brewing Co. v. Crenshaw, 198
U.8.7,30; Lumberville Co. v. Commyissioners, 26 Atl. Rep. 711.

The license fee is not a burden on the interstatc business
of the objecting corporations. It is a local police regulation
on local business only, and as it affects only intrastate busi-
ness falls under Ratterman v. Western Union Tel. Co., 127 U. S.
411; Western Union Tel. Co. v. Massachusetts, 125 U. S. 530;
Western Union Tel. Co. v. New York, 38 Fed. Rep. 352; Minn.
& St. L. Ry. Co. v. Beckwith, 129 U. 8. 26; Sandford v. Poe,
69 Fed. Rep. 546; Delaware R. R. Tax, 18 Wall. 206; Ashley
v. Ryan, 153 U. S. 436; Honduras Com. Co. v. State Board,
54 N. Y. 278; Henderson Bridge Co. v. Kentucky, 166 U. S.
150; Ferry Co. v. Kentucky, 183 U. S. 385; Pembina Co. v.
Pennsylvania, 125 U. S. 181, 190; Postal Tel. Co. v. Charles-
ton, 153 U. 8. 692; Postal Tel. Co. v. Norfolk, 43 S. E. Rep.
297; and see cases cited in opinions below, 75 Kansas, 609,
664,

No grounds exist for the claim that a contract existed
between the corporations and the State, or for the assumption
that the present law impaired the obligation of any contract
between themselves and the State, or between themselves
and their patrons. No foreign companies having been ad-
mitted to the State prior to the passage of the Bush law, a
claim of discrimination under the terms of that law against
such corporations seeking to comply with its terms and
domestic corporations is clearly without foundation. Foreign
companies are given the dignity and privileges of domestic
corporations exactly upon the same terms that the same
things are granted to domestic corporations. The State
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maintains: That the construction of the state statutes is a
question for the state courts alone: That the records in these
cases present no color of any attempt to deprive the de-
fendants of any of their constitutional rights in the State of
Kansas: That the Bush law does not interfere with any
duties or obligations of the plaintiffs in error to the Federal
Government.

Mr. JusticE Harran, after making the above statement,
delivered the opinion of the court.

The above extended statement would seem to be justified
by the importance of this case.

The contentions of the company, to which particular atten-
tion will be directed, are, in substance, that the requirement
that it pay, for the benefit of the permanent school fund of the
State, a gwen per cent of its authorized capital, wherever and
however employed, as a condition of its right to continue to do
domestic business in Kansas, is a regulation which, by its
necessary operation, directly burdens or embarrasses inter-
state commerce, and, therefore, is illegal under the commerce
clause of the Constitution; further, that such a requirement
involves the taxation not only of the company’s interstate
business everywhere, but equally the property employed by it
beyond the limits of the State, a thing which could not be done
consistently with the due process of law enjoined by the Four-
teenth Amendment.

It will be well to inquire, at the outset, as to the state of the
law in respect of local regulations that materially burden and
interfere with the freedom of commerce among the States. A
review of some of the cases will throw light on the questions
now before us, and enable us the better to ascertain the scope
and effect of the statute.

In McCall v. People of California, 136 U. S. 104, 109, a
municipal ordinance of San Francisco imposing a license tax
of a specified amount upon “every railroad agency” was held
to be violative of the commerce clause of the Constitution




WESTERN UNION TEL. CO. v. KANSAS. 19
216 U. S. Opinion of the Court.

when applied to an agent in San Francisco of a railroad com-
pany which had its principal place of business in Chicago, and
operated a continuous line between Chicago and New York.
That agent, conducting his business in San Francisco city and
county, solicited there passengers who proposed to travel from
Chicago to New York to use the railroad he represented. The
court said : “The object and effect of his soliciting agency were
to swell the volume of the business of the road. It is one of the
‘means’ by which the company sought to increase and doubt-
less did increase its interstate passenger traffic. It was not in-
cidentally or remotely connected with the business of the road,
but was a direct method of increasing that business. The tax
upon it therefore was, according to the principles established
by the decisions of this court, a tax upon a means or an occu-
pation of carrying on interstate commerce, pure and simple.”
At the same time, in Norfolk & Western R. R. Co. v. Pennsyl-
vania, 136 U. S. 114, the court held that a license tax exacted
by Pennsylvania upon a railroad corporation of another State,
engaged in interstate commerce, for keeping an office in Phila-
delphia, was a tax on such commerce, and invalid.

A leading authority on the general subject, and which has an
important bearing on more than one question in the present
case, is that of Crutcher v. Kentucky, 141 U. S. 47, 51, 57, 59,
62. That case involved the constitutional validity of a statute
of Kentucky regulating the agencies of foreign express com-
panies. The statute made it unlawful for the agent of a foreign
€xpress company to set up, establish or carry on the business
of transportation in Kentucky without first obtaining a license
from the Auditor of Public Accounts to carry on such business,
and that officer was forbidden to issue the license until the
copy of the express company’s charter was filed with him, and
a statement, verified by oath, showing its assets and liabilities,
the amount of its capital stock and how paid, of what its assets
consisted, the amount of its losses due and unpaid, and that
the company was possessed of an actual capital of at least
$150,000, either in cash or safe investments, exclusive of stock
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notes. Any person carrying on any business in the State for a
transportation or express company, not tncorporated in Ken-
tucky, without having obtained the required license, was sub-
ject to be fined not less than $100 nor more than $500, at the
diseretion of the jury. The statute specified the fee to be paid
for the license, also a certain fee for filing a copy of the com-
pany’s charter, and still another fee for filing an original or
annual statement. The fees prescribed were on account of the
company’s business in Kentucky, no discrimination being made
between interstate and domestic business done there. Without ob-
taining the required license Crutcher acted as agent in Ken-
tucky of the United States Express Company, which was or-
ganized under the laws of New York, and was engaged in both
interstate and domestic commerce. For acting as such agent
without the required license from the State he was indicted,
convicted and fined $100. The highest court of Kentucky sus-
tained the conviction and held the statute to be constitutional.
Among other things it said: ““ There is no discrimination made
between corporations doing a like business; and the State, al-
though the appellant’s company is a foreign company, has the
right to license the business and calling of this agent as it would
that of the lawyer or merchant whose business is confined to
the State alone.” The judgment of the Kentucky court was
reversed by this court.

Speaking by Mr. Justice Bradley, this court, among other
things, said (p. 56): “The law of Kentucky, which is brought
in question by the case, requires from the agent of every ex-
press company not incorporated by the laws of Kentucky a
license from the auditor of public accounts, before he can carry
on any business for said company in the State. This, of course,
embraces interstate business as well as business confined
wholly within the State. It is a prohibition against the carry-
ing on of such business without a compliance with the state
law. . . . If a partnership firm of individuals should un-
dertake to carry on the business of interstate commerce be-
tween Kentucky and other States, it would not be within the
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provinee of the state legislature to exact conditions on which
they should carry on their business, nor to require them to take
out a license therefor. To carry on interstate commerce is not
a franchise or a privilege granted by the State; it is a right
which every citizen of the United States is entitled to exercise
under the Constitution and laws of the United States; and the
accession of mere corporate facilities, as a matter of con-
venience in carrying on their business, cannot have the effect
of depriving them of such right, unless Congress should see fit
to interpose some contrary regulation on the subject.

“It has frequently been laid down by this court that the
power of Congress over interstate commerce is as absolute as it
is over foreign commerce. Would any one pretend that a
state legislature could prohibit a foreign corporation,—an
English or a French transportation company, for example,—
from coming into its borders and landing goods and passengers
at its wharves, and soliciting goods and passengers for a re-
turn voyage, without first obtaining a license from some state
officer, and filing a sworn statement as to the amount of its
capital stock paid in? And why not? Evidently because the
matter is not within the province of state legislation, but
within that of national legislation. Inman Steamship Co. v.
Tinker, 94 U. 8. 238”—citing Telegraph Co. v. Tezas, 105U. S,
460; Gloucester Ferry Co. v. Pennsylvania, 114 U. S. 196, 205,
211; Phila. Steamship Co. v. Pennsylvania, 122 U. S. 326, 342;
McCall v. California, 136 U. S. 104, 110; N orfolk & Western
Railroad v. Pennsylvania, 136 U. 8. 114, 118. Again: “As
was said by Mr. Justice Lamar, in the case last cited, ‘It is
well settled by numerous decisions of this eourt, that a State
cannot under the guise of a license tax, exclude from its juris-
diction a foreign corporation engaged in interstate commerce,
or 1mpose any burdens wpon such commerce within its limits.’

“We have repeatedly decided that a state law is uncon-
stitutional and void which requires a party to take out a license
for carrying on interstate commerece, no matter how specious
the pretext may be for imposing it ’—citing Pickard v. Pull-
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man Southern Car Co., 117 U. S. 34; Robbins v. Shelby County
Taxing District, 120 U. S. 489; Leloup v. Mobile, 127 U. 8. 640;
Asher v. Texas, 128 U. S. 129; Stoutenburgh v. Hennick, 129
U. S. 141; McCall v. California, 136 U. S. 104; Norfolk & West-
ern Railroad Co. v. Pennsylvania, 136 U. S. 114. Further, in
the Crutcher case (p. 59): “ We do not think that the difficulty
is at all obviated by the fact that the express company, as in-
cidental to its main business, (which is to carry goods between
different States,) does also some local business by carrying
goods from one point to another within the State of Kentucky.
This is, probably, quite as much for the accommodation of the
people of that State as for the advantage of the company. But
whether so or not, it does not obviate the objection that the
regulations as to license and capital stock are imposed as con-
ditions on the company’s carrying on the business of interstate
commerce, which was manifestly the principal object of its
organization. These regulations are clearly a burden and a
restriction upon that commerce. Whether intended as such
or not they operate as such. But taxes or license fees in
good faith imposed exelusively on express business carried on
wholly within the State would be open to no such objection.”
The decisions, the court said (p. 62), “are clear to the effect
that neither licenses nor indirect tazation of any kind, nor any
system of state regulation, can be imposed upon interstate any
more than upon foreign commerce; and that all acts of legis-
lation producing any such result are, to that extent, unconsti-
tutional and void. And as, in our judgment, the law of Ken-
tucky now under consideration, as applied to the case of the
plaintiff in error, is open to this objection, it necessarily follows
that the judgment of the Court of Appeals must be reversed.”

The court had previously adjudged in Gloucester Ferry Co.
v. Pennsylvania, 114 U. S. 196, 204, 211, that a statute of
Pennsylvania, requiring both domestic and foreign corpora-
tions doing business in that Commonwealth to pay an annual
tax rated by the dividends declared and imposed upon the
capital stock of the corporation at a named rate for every dollar of
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such stock, was invalid so far as corporations engaged in in-
terstate commerce were concerned. In that case, the court,
speaking by Mr. Justice Field, said (p. 204): ““ Nor does it make
any difference whether such commerce is carried on by in-
dividuals or by corporations. Welton v. Mussourt, 91 U. S.
275; Mobile v. Kimball, 102 U. S. 691.” Again, in the Glouces-
ter Ferry case (p. 211): “ While it is conceded that the property
in a State belonging to a foreign corporation engaged in foreign
or inter-State commerce may be taxed equally with like prop-
erty of a domestic corporation engaged in that business, we
are clear that a tax or other burden imposed on the property
of either corporation because it is used to carry on that com-
merce, or upon the transportation of persons or property, or
for the navigation of the public waters over which the trans-
portation is made, is invalid and void as an interference with,
and an obstruction of, the power of Congress in the regulation
of such commerce.” This language was quoted approvingly in
Phila. Steamship Co. v. Pennsylvania, 122 U. S. 326, 343, 344,
which held that a tax by Pennsylvania upon the gross receipts
of one of its own corporations, derived from interstate and
foreign commerce, was a regulation of interstate and foreign
commerce that was inconsistent with the power of Congress
under the Constitution. In Phila. Steamship Co. v. Pennsyl-
vama, the court, referring to the Gloucester Ferry case, said
(p. 344): “It is hardly necessary to add that the tax on the
capital stock of the New Jersey Company, in that case, was de-
cided to be unconstitutional, because, as the corporation was a
foreign one, the tax could only be construed as a tax for the
privilege or franchise of carrying on its business, and that busi-
ness was interstate commerce.”

In Leloup v. Port of Mobile, 127 U. S. 640, 645, the court,
speaking by Mr. Justice Bradley, said (p. 645): “The question
is squarely presented to us, therefore, whether a State, as a
condition of doing business within its jurisdiction, may exact
a license tax from a telegraph company, a large part of whose
business is the transmission of messages from one State to an-
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other and between the United States and foreign countries,
and which is invested with the powers and privileges conferred
by the act of Congress passed July 24th 1866, and other acts
incorporated in Title LXV of the Revised Statutes? Can a
State prohibit such a company from doing such a business
within its jurisdiction, unless it will pay a tax and procure a
license for the privilege? If it can, it can exclude such com-
panies, and prohibit the transaction of such business alto-
gether. We are not prepared to say that this can be done.

“Ordinary occupations are taxed in various ways, and, in
most cases, legitimately taxed. But we fail to see how a State
can tax a business occupation when it cannot tax the business
itself. Of course, the exaction of a license tax as a condition
of doing any particular business, is a tax on the occupation;
and a tax on the occupation of doing a business is surely a tax
on the business.”

In the recent case of Galveston, Harrisburg &ec. Ry. Co. v.
Texas, 210 U. S. 217, 227, which involved the validity of a
Texas statute imposing an annual tax ““equal {o one per cent of
its gross receipts” on each railroad lying wholly within that
State. The railroads there concerned lay wholly within Texas,
but, this court said, they connected with other lines, and a
part, and in some instances much the larger part, of their gross
receipts, were derived from the carriage of passengers and
freight coming from, or destined to, points without the State.
The contention by the railroad company was that the tax was
a burden on interstate commerce, and invalid, so far as it was
based on or was measured by receipts derived from interstate
transportation. That view was sustained. The court said:
“ Neither the state courts nor the legislatures, by giving the
tax a particular name or by the use of some form of words, can
take away our duty to consider its nature and effect. If it
bears upon commerce among the States so directly as to
amount to a regulation in a relatively immediate way, it will
not be saved by name or form. Stockard v. Morgan, 185 U. S.
27, 37; Asbell v. Kansas, 209 U. S. 251, 254, 256.
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“We are of opinion that the statute levying this tax does
amount to an attempt to regulate commerce among the States.
The distinction between a tax ‘equal to’ one per cent of gross
receipts and a tax of one per cent of the same, seems to us
nothing, except where the former phrase is the index of an
actual attempt to reach the property and to let the interstate
traffic and the receipts from it alone. We find no such attempt
or anything to qualify the plain inference from the statute
taken by itself. On the contrary, we rather infer from the’
Jjudgment of the state court and from the argument on behalf
of the State that another tax on the property of the railroad
Is upon a valuation of that property taken as a going concern.
This is merely an effort to reach the gross receipts, not even
disguised by the name of an occupation tax, and in no way
helped by the words ‘equal to.’

“Of course, it does not matter that the plaintiffs in error are
domestic corporations or that the tax embraces indiscriminately
gross receipts from commerce within as well as outside of the
State.”

So in Brennan v. Titusville, 153 U. S. 289, 303, which in-
volved the validity of an ordinance imposing a license tax
on those engaged in the business of soliciting orders on behalf
of manufacturers of goods, the court said (p. 303): “It is
clear, therefore, that this license tax is not a mere police
regulation, simply inconveniencing one engaged in interstate
commeree, and so only indirectly affecting the business, but
is a direct charge and burden upon that business; and if a -
State may lawfully exact it, it may increase the amount of
the exaction until all interstate commerce in this mode ceases
to be possible. And notwithstanding the fact that the regula-
tion of interstate commerce is committed by the Constitution
to the United States, the State is enabled to say that it shall
not be carried on in this way, and to that extent to regulate
it.”  Again, in Ashley v. Ryan, 153 U. 8. 436, 440, the court
sald (p. 440): “Whether this charge be viewed as a tax, a
license, or a fee, if its exaction violated the interstate com-
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merce clause of the Constitution of the United States, or
involved the assertion of the right of a State to exercise its
powers of taxation beyond its geographical limits, it was void,
whatever might be the technical character affixed to the
exaction.” To the same effect is Caldwell v. North Carolina,
187 U. 8. 622.

The authorities cited show that this court has guarded
with both diligence and firmness the freedom of interstate
commerce against hostile state or local action, as such action
has been manifested by regulations operating, in some in-
stances, directly, in others indirectly, upon the means or
instruments employed in that commerce. This has been
done without violating the principle that an interstate carrier,
entering a State for purposes of its business, is subject to
local regulations that in their essence and purpose only in-
cidentally affect interstate commerce, but are established
in good faith for the protection, safety, comfort and con-
venience of the people, are not in themselves in any real,
just sense an obstruction to or in conflict with the substantial
rights of those engaged in interstate commerce, but are
referable to the police powers of the State, and to be respected
until Congress covers the subject by legislation. Cooley v.
Port Wardens, 12 How. 299, 320; Sherlock v. Alling, 93 U. S.
99, 104; Morgan’s Lowisiana & T. R. & S. S. Co. v. Board
of Health, 118 U. S. 455, 463; Smith v. Alabama, 124 U. S.
465; Nashville, C. & St. L. R. Co. v. Alabama, 128 U. S. 96,
100; NNY. & N.H. & H. R. R. Co. v. New York, 165 U. S.
628, 631, 632; Missourt, Kansas & Texas Ry. Co. v. Haber,
169 U. 8. 613, 626; Lake Shore & M. S. R. Co. v. Ohio, 173
U. S. 285, 297. We are aware of no decision by this court
holding that a State may, by any device or in any way,
whether by a license tax, in the form of a “fee,”” or otherwise,
burden the interstate business of a corporation of another
State, although the State may tax the corporation’s property
regularly or permanently located within its limits, where the
ascertainment of the amount assessed is made “dependent
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in fact on the value of its property situated within the State.”
Postal Telegraph Co. v. Adams, 155 U. S. 688, 696; Leloup v.
Mobnale, 127 U. S. 640, 649. On the contrary, it is to be de-
duced from the adjudged cases that a corporation of one
State, authorized by its charter to engage in lawful commerce
among the States, may not be prevented by another State
from coming into its limits for all the legitimate purposes of
such commerce. It may go into the State without obtaining
a license from it for the purposes of its interstate business, and
without liability to taxation there, on account of such business.

But it is said that none of the authorities cited are pertinent
to the present case, because the State expressly disclaims any -
purpose by the statute in question to obstruct or embarrass
interstate commerce, but seeks only to prevent the Telegraph
Company from entering the field of domestic business in
Kansas without its consent and without conforming to the
requirements of its statute. But the disavowal by the State
of any purpose to burden interstate commerce cannot con-
clude the question as to the fact of such a burden being im-
posed, or as to the unconstitutionality of the statute as shown
by its necessary operation upon interstate commerce. If the
statute, reasonably interpreted, either directly or by its
necessary operation, burdens interstate commerce, it must
be adjudged to be invalid, whatever may have been the pur-
pose for which it was enacted, and although the company may
do both interstate and local business. This court has re-
peatedly adjudged that in all such matters the judiciary will
not regard mere forms, but will look through forms to the
substance of things. Such is an established rule of con-
stitutional construction as the adjudged cases abundantly
show.
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