APPENDIX.

RULES FOR PRACTICE AND PROCEDURE UNDER
SECTION 25 OF AN ACT TO AMEND AND CONSOLI-
DATE THE ACTS RESPECTING COPYRIGHT, AP-
PROVED MARCH 4, 1909, TO TAKE EFFECT JULY 1,
1909, CHAPTER 320, 35 STAT. 1075, AND PROMUL-
GATED BY THE SUPREME COURT OF THE UNITED
STATES, JUNE 1, 1909.

Rules adopted by the Supreme Court of the United States
for practice and procedure under section 25 of an act to
amend and consolidate the acts respecting copyright, approved
March 4, 1909. Chapter 320, 35 Stat. 1075. To go into effect
July 1, 1909.2

1t October Term, 1908. Order. June 1, 1909.

It is now here ordered by the court that the Rules for Practice and
Procedure under Section 25 of the Act to amend and consolidate the
Acts respecting Copyright, approved March 4, 1909, to go into effect
July 1, 1909, this day adopted and established by the court, be, and
the same are hereby, promulgated as such.

2 Skc. 25. That if any person shdll infringe the copyright in any
work protected under the copyright laws of the United States such
person shall be liable:

(a) To an injunction restraining such infringement;

(b) To pay to the copyright proprietor such damages as the copy-
right proprietor may have suffered due to the infringement, as well
as all the profits which the infringer shall have made from such in-
fringement, and in proving profits the plaintiff shall be required to
prove sales only and the defendant shall be required to prove every
element of cost which he claims, or in lieu of actual damages and
profits such damages as to the court shall appear to be just, and in
assessing such damages the court may, in its discretion, allow the
amounts as hereinafter stated, but in the case of a newspaper repro-
duction of a copyrighted photograph such damages shall not exceed
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1.

The existing rules of equity practice, so far as they may be
applicable, shall be enforced in proceedings instituted under
section twenty-five (25) of the Act of March fourth, nineteen

the sum of two hundred dollars nor be less than the sum of fifty
dollars, and such damages shall in no other case exceed the sum of
five thousand dollars nor be less than the sum of two hundred and
fifty dollars, and shall not be regarded as a penalty:

First. In the case of a painting, statue, or sculpture, ten dollars
for every infringing copy made or sold by or found in the possession
of the infringer or his agents or employees;

Second. In the case of any work enumerated in section five of this
Act, except a painting, statue or sculpture, one dollar for every in-
fringing copy made or sold by or found in the possession of the in-
fringer or his agents or employees;

Third. In the case of a lecture, sermon, or address, fifty dollars for
every infringing delivery;

Fourth. In the case of a dramatic or dramatico-musical or a choral
or orchestral composition, one hundred dollars for the first and fifty
dollars for every subsequent infringing performance; in the case of
other musical compositions, ten dollars for every infringing perform-
ance;

(¢) To deliver up on oath, to be impounded during the pendency
of the action, upon such terms and conditions as the court may pre-
seribe, all articles alleged to infringe a copyright;

(d) To deliver up on oath for destruction all the infringing copies
or devices, as well as all plates, molds, matrices, or other means for
making such infringing copies as the court may order;

(e) Whenever the owner of a musical copyright has used or per-
mitted the use of the copyrighted work upon the parts of musical
instruments serving to reproduce mechanically the musical work,
then in case of infringement of such copyright by the unauthorized
manufacture, use, or sale of interchangeable parts, such as disks, rolls,
bands, or cylinders for use in mechanical music-producing machines
adapted to reproduce the copyrighted music, no criminal action shall
be brought, but in a civil action an injunction may be granted upon
such terms as the court may impose, and the plaintiff shall be entitled
to recover in lieu of profits and damages a royalty as provided in
section one, subsection (e), of this Act: Provided also, That when-
ever any person, in the absence of a license agreement, intends to use
a copyrighted musical composition upon the parts of instruments
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hundred and nine, entitled “An act to amend and consolidate
the acts respecting copyright.”

serving to reproduce mechanically the musical work, relying upon
the compulsory license provision of this Act, he shall serve notice of
such intention, by registered mail, upon the copyright proprietor at
his last address disclosed by the records of the copyright office send-
ing to the copyright office a duplicate of such notice; and in case of
his failure so to do the court may, in its discretion, in addition to sums
hereinabove mentioned, award the complainant a further sum, not
to exceed three times the amount provided by section one, subsection
(e), by way of damages, and not as a penalty, and also a temporary
injunction until the full award is paid.

Rules and regulations for practice and procedure under this section
shall be prescribed by the Supreme Court of the United States.

Sections 26, 27 and 34 to 40 of the Copyright Act of March 4, 1909,
are as follows:

Skc. 26. That any court given jurisdiction under section thirty-
four of this Act may proceed in any action, suit, or proceeding insti-
tuted for violation of any provision hereof to enter a judgment or
decree enforcing the remedies herein provided.

Sec. 27. That the proceedings for an injunction, damages, and
profits, and those for the seizure of infringing copies, plates, molds,
matrices, and so forth, aforementioned, may be united in one action.

Skc. 34. That all actions, suits, or proceedings arising under the
copyright laws of the United States shall be originally cognizable by
the Circuit Courts of the United States, the district court of any Ter-
ritory, the supreme court of the District of Columbia, the district
courts of Alaska, Hawaii, and Porto Rico, and the courts of first in-
stance of the Philippine Islands.

Skc. 35. That civil actions, suits, or proceedings arising under this
Act may be instituted in the district of which the defendant or his
agent is an inhabitant, or in which he may be found.

Skc. 36. That any such court or judge thercof shall have power,
upon bill in equity filed by any party aggrieved, to grant injunctions
to prevent and restrain the violation of any right secured by said laws,
according to the course and principles of courts of equity, on such
terms as said court or judge may deem reasonable. Any injunction
that may be granted restraining and enjoining the doing of anything
forbidden by this Act may be served on the parties against whom such
injunction may be granted anywhere in the United States, and shall
be operative throughout the United States and be enforceable by
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2.

A copy of the alleged infringement of Copyright, if actually
made, and a copy of the work alleged to be infringed, should
accompany the petition, or its absence be explained; except
in cases of alleged infringement by the public performance of
dramatic and dramatico-musical compositions, the delivery
of lectures, sermons, addresses, and so forth, the infringement
of copyright upon sculptures and other similar works and in
any case where it is not feasible.

3.

Upon the institution of any action, suit or proceeding, or at
any time thereafter, and before the entry of final judgment or
decree therein, the plaintiff or complainant, or his authorized
agent or attorney, may file with the Clerk of any Court given
jurisdiction under section 34 of the Act of March 4, 1909, an
affidavit stating upon the best of his knowledge, information
and belief, the number and location, as near as may be, of the
alleged infringing copies, records, plates, molds, matrices, ete.,

proceedings in contempt or otherwise by any other court or judge
possessing jurisdiction of the defendants.

Sec. 37. That the clerk of the court, or judge granting the injunc-
tion, shall, when required so to do by the court hearing the application
to enforce said injunction, transmit without delay to said court a
certified copy of all the papers in said cause that are on file in his
office.

Sec. 38. That the orders, judgments, or decrees of any court men-
tioned in section thirty-four of this Act arising under the copyright
laws of the United States may be reviewed on appeal or writ of error
in the manner and to the extent now provided by law for the review
of cases determined in said courts, respectively.

Sec. 39. That no criminal proceeding shall be maintained under
the provisions of this Act unless the same is commenced within three
years after the cause of action arose.

SEc. 40. That in all actions, suits, or proceedings under this Act,
except when brought by or against the United States or any officer
thereof, full costs shall be allowed, and the court may award to the
prevailing party a reasonable attorney’s fee as part of the costs.
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or other means for making the copies alleged to infringe the
copyright, and the value of the same, and with such affidavit
shall file with the Clerk a bond executed by at least two sure-
ties and approved by the Court or a Commissioner thereof.

4.

Such bond shall bind the sureties in a specified sum, to be
fixed by the Court, but not less than twice the reasonable
value of such infringing copies, plates, records, molds, matrices,
or other means for making such infringing copies, and be
conditioned for the prompt prosecution of the action, suit or
proceeding; for the return of said articles to the defendant, if
they or any of them are adjudged not to be infringements, or
if the action abates, or is discontinued before they are returned
to the defendant; and for the payment to the defendant of any
damages which the Court may award to him against the
plaintiff or complainant. Upon the filing of said affidavit
and bond, and the approval of said bond, the clerk shall issue
a writ directed to the Marshal of the district where the said in-
fringing copies, plates, records, molds, matrices, etc., or other
means of making such infringing copies shall be stated in
said affidavit to be located, and generally to any Marshal of
the United States, directing the said Marshal to forthwith
seize and hold the same subject to the order of the Court issu-
ing said writ, or of the Court of the district in which the seizure
shall be made.

5.

The Marshal shall thereupon seize said articles or any smaller
or larger part thereof he may then or thereafter find, using such
force as may be reasonably necessary in the premises, and
serve on the defendant a copy of the affidavit, writ and bond
by delivering the same to him personally, if he can be found
within the district, or if he cannot be found, to his agent, if
any, or to the person from whose possession the articles are
taken, or if the owner, agent, or such person cannot be found
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within the district, by leaving said copy at the usual place of
abode of such owner or agent, with a person of suitable age
and discretion, or at the place where said articles are found,
and shall make immediate return of such seizure, or attempted
seizure, to the Court. He shall also attach to said articles a
tag or label stating the fact of such seizure and warning all
persons from in any manner interfering therewith.

6.

A Marshal who has seized alleged infringing articles, shall
retain them in his possession, keeping them in a secure place,
subject to the order of the Court.

7.

Within three days after the articles are seized, and a copy
of the affidavit, writ and bond are served as hereinbefore pro-
vided, the defendant shall serve upon the clerk a notice that
he excepts to the amount of the penalty of the bond, or to the
sureties of the plaintiff or complainant, or both, otherwise he
shall be deemed to have waived all objection to the amount
of the penalty of the bond and the sufficiency of the sureties
thereon. If the Court sustain the exceptions it may order a
new bond to be executed by the plaintiff or complainant, or in
default thereof within a time to be named by the Court, the
property to be returned to the defendant.

8.

Within ten days after service of such notice, the attorney of
the plaintiff or complainant shall serve upon the defendant or
his attorney a notice of the justification of the sureties, and
said sureties shall justify before the Court or a Judge thereof
at the time therein stated.

9.
The defendant, if he does not except to the amount of the
penalty of the bond or the sufficiency of the sureties of the
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plaintiff or complainant, may make application to the Court
for the return to him of the articles seized, upon filing an
affidavit stating all material facts and circumstances tending
to show that the articles seized are not infringing copies,
records, plates, molds, matrices, or means for making the
copies alleged to infringe the copyright.

10.

Thereupon the Court in its discretion, after such hearing
as it may direct, may order such return upon the filing by the
defendant of a bond executed by at least two sureties, binding
them in a specified sum to be fixed in the discretion of the
Court, and conditioned for the delivery of said specified articles
to abide the order of the Court. The plaintiff or complainant
may require such sureties to justify within ten days of the
filing of such bond.

11.

Upon the granting of such application and the justification
of the sureties on the bond, the Marshal shall immediately
deliver the articles seized to the defendant.

12.
Any service required to be performed by any Marshal may
be performed by any deputy of such Marshal.
13.

For services in cases arising under this section, the Marshal
shall be entitled to the same fees as are allowed for similar
services in other cases.
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