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SUPREME COURT OF THE UNITED STATES.

ALLOTMENT OF JUSTICES, DECEMBER 24, 1906.

OrpeEr: There having been an Associate Justice of this
court appointed since the commencement of this term, it is
ordered that the following allotment be made of the Chief
Justice and Associate Justices of this court among the cir-
cuits, agreeably to the act of Congress in such case made and
provided, and that such allotment be entered of record, viz:

For the First Circuit, Oliver Wendell ITolmes, Associate
Justice.

For the Second Circuit, Rufus W. Peckham, Associate
Justice.

For the Third Circuit, William H. Moody, Associate Justice.

For the Fourth Circuit, Melville W. Fuller, Chief Justice.

For the Fifth Circuit, Edward D. White, Associate Justice.

For the Sixth Circuit, John M. Harlan, Associate Justice.

For the Seventh Circuit, William R. Day, Associate Justice.

For the Eighth Circuit, David J. Brewer, Associate Justice.

For the Ninth Circuit, Joseph McKenna, Associate Justice.

1 For the last preceding allotment see 202 U. S. vii.
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Rate making is a legislative function whether exercised by the legis-
lature or by a subordinate body to which power has been delegated,
such as a municipality. eRTY 0

While courts may refuse f@nforce legisla io%x(w,‘constitutional grounds
the power should only be_exercisadift the clearest cases.

In ordinary equity wiits'findings of the master and the court below are
conclusive here unless \un‘s_uppifr{&i& b)k;lthe evidence or made under
erroneous views of law: but where the constitutionality of a legislative
act is involved, this court, from the respect due to legislative au-
thority, will not regard such findings as conclusive.

In estimating for rate-fixing purposes the value of a plant, cost of re-
production is not a fair measure of value unless a substantial allow-
ance is made for depreciation. Quere, whether anything can be
allowed in the case of the plant of a public service corporation for
“going concern” above the value of the separate tangible elements.

In valuing for rate-fixing the plant of a public service corporation, bonds
and stocks issued for its purchase and construction in excess of its cost
and by and to parties interested in and controlling the company,
afford neither measure nor guide.

VOL. ccxni—1 1)
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In determining whether a rate affords a fair return the amount must be
considered as fixed by the ordinance and not as voluntarily reduced
by the corporation, even if such reduction be in accordance with
custom and for the purpose of obtaining prompt payment.

In determining whether a rate is confiscatory the court is not confined
to evidence as to the income of the corporation affected for the fiscal
year during, or preceding that in, which the rate was fixed; it may re-
ceive evidence as to such income in subsequent years.

Federal courts should not declare an ordinance fixing rates for a public
service corporation unconstitutional and suspend its operation before
it goes into effect unless the rate is clearly confiscatory; and unless
complainant furnishes substantial evidence to that effect, the bill
should be dismissed without prejudice to a further application to the
courts if the rate after going into effect is actually confiscatory.

A sufficient amount should be allowed from the earnings of a public
service corporation for making good depreciation of plant and re-
placing deteriorated portions thereof; but amounts so expended can-
not be considered as additional to the original cost in valuing the
plant for purposes of ascertaining whether a rate is confiscatory.

Quere, and not decided, whether, under the circumstances of this case,
an ordinance fixing a rate yielding a return of four per cent after al-
lowing two per cent for depreciation is confiscatory, and amounts to 2
deprivation of property without due process of law or a taking of
property without compensation.

TuE facts, which involve the constitutional validity of an
ordinance of the city of Knoxville fixing maximum rates to
be charged for water by the defendant water company, are
stated in the opinion.

Mr. George W. Pickle, with whom M. J. Pike Powers, Junior,
Mr. W. R. Turner and Mr. W. T. Kennerly were on the brief,
for appellant:

The ordinance of March 30, 1901, was not unconstitutional;
it did not violate any valid contract between the city and the
company, or undertake to change the contract as to rates be-
tween the company and the city itself, but only to regulate the
rates charged by the water company to other water consumers
than the city. The city has power to regulate the water rates
by ordinance and that power has not been curtailed by contract.
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Knoxwille Water Co. v. Knoxville, 107 Tennessee, 647; S. C.,
189 U. S. 434.

The ordinance of March 30, 1901, is not unconstitutional
and void for the alleged reason that it was passed arbitrarily
without notice to the water company or without giving it a
hearing or an opportunity to be heard or without an investi-
gation of its business. This contention is not supported by
any proof. But if the facts averred were proved, that would
not, as a matter of law, invalidate the ordinance. This ques-
tion is precluded by the decisions hereinbefore cited.

The law under which the rates were fixed does not require
notice or investigation, nor does it declare the action of the
city council final. Unless the action of the city council had been
made final and conclusive upon the water company, or the law
had required notice and investigation and hearing, the ordi-
nance fixing the rates remains open for inquiry of the character
that is made in this case, and if the court finds that the rates
are reasonable, or that there is any doubt of it, the same will
be sustained. San Diego dec. Co. v. Jasper, 189 U. S. 439;
San Diego L. & T. Co. v. National City, 174 U. 8. 739.

The Supreme Court of Tennessee has held that the rates
fixed by this ordinance are not made final and conclusive but
Temain open to judicial investigation. Knozville v. Water Co.,
107 Tennessee, 688.

The rates prescribed by the city’s ordinance of March 30,
1901, are not confiscatory. The Cireuit Court should have
determined this question for itself.

It is not within the general province of a master to pass upon
all the issues in an equity case, nor is it competent for the court
to refer the entire decision of a case to him without the con-
sent of the parties. It cannot of its own motion or upon the
Tequest of one party abdicate its duty to determine by its own
Judgment the controversy presented and devolve that duty
upon any of its officers. Kimberly v. Arms, 129 U. S. 512;
Patton v, Cone, 1 Lea, 19; Carey v. Williams, 1 Lea, 54; Jones
V. Douglass, 1 Tenn. Chy. 357; Remsen v. Remsen, 2 Johnson’s
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- Chy. Rep. 501; 2 Daniel’s Chy. Prac. 1004, note 7; 1221, note 2
(4th ed.).

This court has, by its decisions, carefully guarded and lim-
ited the exercise of the jurisdiction of the courts affecting leg-
islation, and has thus far permitted only the most sparing use
of the power to revise or annul rates when fixed by legislative
action. Reagan v. Farmers’ Loan & Trust Co., 154 U. S. 362;
Covington &c. Co. v. Sandford, 164 U. S. 578, and Smyth v.
Ames, 169 U. 8. 466, discussed as clearly distinguishable from
case at bar.

The cases are numerous in which relief, in cases of the char-
acter of the case at bar, has been denied by this court and by
other courts. San Diego Co. v. National City, 174 U. S. 739;
Railroad Co.v. Wellman, 143 U. S. 399; Stanislas County v. San
Joaquin Co., 192 U. S. 201; Dow v. Beidleman, 125 U. 8. 680;
Railroad Co. v. Gill, 156 U. S. 649; San Diego L. & T'. Co. v.
Jasper, 189 U. S. 439; Railroad Co. v. Minnesota, 186 U. S.
257; Railroad Co. v. State, 25 Florida, 310; S. C., 3 L. R. A.
661.

So this court has refused to sustain the action of inferior
courts restraining rates as unreasonable and confiscatory
where the investigation reaching that result has been made
in the lower courts along improper lines. Ralroad Company
v. Tompkins, 176 U. 8. 167; Railroad Co. v. Interstate Com-
merce Commassion, 162 U. S. 197; Cotting v. Stock Yards, 183
k795 90!

Mr. J. W. Caldwell and Mr. R. E. L. Mounicastle, with
whom Mr. Charles T. Cates, Junior, and Mr. S. G. Shields were
on the brief, for appellee:

The rule of law applicable to this case is that the company
is entitled to demand, in order that it may have just compen-
sation, a fair return upon the reasonable value of the property
at the time it is being used for the public. San Diego Land &
Town Co. v. National City, 174 U. 8. 739, 757. See also Cov-
ington & Lezington Turnpike Co. v. Sandford, 164 U. S. 578,
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597, 598; San Diego Land & Town Co.v. Jasper,189 U. S. 442;
Southern Pacific Co. v. Board of Commyissioners, 78 Fed. Rep.
261; Cotting v. Stock Yards, 79 Fed. Rep. 679, 684; Smyth v.
Ames, 169 U. S. 547.

With respect to the date at which the fair value of the prop-
erty of complainant devoted to the public service should be
ascertained as a condition precedent to the ascertainment of
what is a fair return thereon, it may be stated that no contro-
versy has arisen in this case, so that said date was approxi-
mately March 30, 1901, the date of the passage of the ordi-
nance attacked, though, as a matter of fact, the real date
adopted was March 31, 1901, for the reason that March 31 was
the close of the fiscal year of the company, and both valuation
and income could more readily be arrived at by assuming that
as the date of the inquiry. No assignment of error is made in
this court controverting the proposition that the fair value of
the property of complainant should be ascertained at the date
when it was in fact ascertained in this case. Smyth v. Ames,
169 U. S. 466.

Each case must depend upon its special facts. Turnpike
Co. v. Sandford, 164 U. S. 578. - As to the elements to be con-
sidered in the ascertainment of the fair value of the plant de-
voted to the public service, the amount expended in perma-
nent improvements, the amount and market value of its bonds
and stock, the present as compared with the original cost of
construction, the probable earning capacity of the property
under the particular rates prescribed by statute, and the sum
rfzquired to meet operating expenses, are all matters for con-
S}deration, and are to be given such weight as may be just and
right in such case. Smyth v. Ames, 169 U. S. 547.

The basis of caleulation in a rates case is: the fair value of
the property being used for the public convenience, and in
ascertaining that fair value we may consider: The original cost
of the plant; cost of permanent improvements; amount of
bonds; market value of bonds; amount of stock; market value
of the stock; present cost of construction ; earning capacity
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under the ordinance; and operating expenses. Smyth v. Ames,
supra.

The ‘finding of the master as to the value of complainant’s
plant, as of the date of the passage of the ordinance, if supported
by evidence in the case, and affirmed by the lower court, is
unassailable in this court. And the findings were fully sup-
ported by the evidence. Taylor on Jurisdiction and Procedure
of the United States Supreme Court, §426, and cases cited;
B. & P. R. R. Co. v. Mackey, 157 U. S. 92; Anthony v. Lowis-
ville & Nashville Ry. Co., 132 U. 8. 173; Dawis v. Schwartz, 155
U. 8. 636.

Mr. JusticE Mooby delivered the opinion of the court.

This is an appeal by the city of Knoxville from a decree of
the Circuit Court of the United States for the Eastern District
of Tennessee. The appellee is a public service corporation,
chartered for, and engaged in, the business of supplying that
city and its inhabitants with water for domestic and other
uses. The cause in which the decree was rendered is a suit in
equity which was brought by the company on December 7,
1901, against the city to restrain the enforcement of a city
ordinance fixing in detail the maximum rates to be charged
by the company. This ordinance was enacted on March 30,
1901. The bill contained many allegations, which have be-
come immaterial by the decision of this court in Knozxville
Water Company v. Knozville, 189 U. S. 434, in which the va-
lidity of the ordinance was sustained, except so far as it might
confiscate the property of the company by fixing rates so low
as to have that effect. The latter contention alone was left
open to the company, and to it the remainder of the bill is
mainly directed. The allegations in that regard are, that the

- rates fixed by the ordinance were so low that they denied to

the company a reasonable return upon the property employed
in the business, and thereby took it for public use without
compensation, in violation of the Fourteenth Amendment to
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the Constitution of the United States. After answer by the
respondent and replication by the complainant the cause was
referred to a special master, whose report was confifmed by
the court. The master found and reported that the value of
the plant and property employed in the business at the date
of the passage of the ordinance was $608,427.95; that the gross
income from the company’s business was $88,481.39, and that
the operating expenses were $34,750.91. The figures of in-
come and expense are those of the fiscal year ending March 31,
1901, and the valuation was made as of that date. The master
found and reported that the diminution of income which would
have resulted from the enforcement of the ordinance during
that fiscal year was $17,623.64, and that the gross income
would have been reduced thereby to $70,857.75, leaving a net
income of $36,106.84. This net income was less than 6 per cent
on the valuation. In the opinion of the master 8 per cent,
which included 2 per cent to provide for depreciation, was the
minimum net return which the company was entitled to earn.
The judge of the Circuit Court, in his opinion confirming the
master’s report, adopted the master’s valuation of the whole
plant and property at $608,427.95 (although he held that it
ought to be increased by about $3,000.00), and the master’s
finding that the gross income was $88 481.39; that the expenses
were $34,750.91; that the effect of the reduction made by the
ordinance Would be to lessen the gross income by $17,623.64,
and that therefore the net income under the ordinance would
be $36,106.84, or about $400.00, less than 6 per cent on the
valuation. Upon these assumptions of fact as to its effect the
judge regarded the ordinance as confiscatory and issued a
permanent injunction against its enforcement.

At the threshold of the consideration of the case the attitude
of this court to the facts found below should be defined. Here
are findings of fact by a master, confirmed by the court. The
company contends that under these circumstances the find-
Ings are conclusive in this court, unless they are without sup-
port in the evidence or were made under the influence of er-
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roneous views of law. We need not stop to consider what the
effect of such findings would be in an ordinary suit in equity.
The purpose of this suit is to arrest the operation of a law on
the ground that it is void and of no effect. It happens that
in this particular case it is not an act of the legislature that is
attacked, but an ordinance of a municipality. Nevertheless the
function of rate-making is purely legislative in its character,
and this is true, whether it is exercised directly by the legis-
lature itself or by some subordinate or administrative body,
to whom the power of fixing rates in detail has been delegated.
The completed act derives its authority from the legislature
and must be regarded as an exercise of the legislative power.
Prentis v. Southern Railway Co., 211 U.S. 210; Honolulu Transit
Co.v. Hawaii, 211 U.S. 282, There can be at this day no doubt,
on the one hand, that the courts on constitutional grounds may
exercise the power of refusing to enforce legislation, nor, on
the other hand, that that power ought to be exercised only in
the clearest cases. The constitutional invalidity should be
manifest, and where that invalidity rests upon disputed ques-
tions of fact the invalidating facts must be proved to the satis-
faction of the court. In view of the character of the judicial
power invoked in such cases it is not tolerable that its exercise
should rest securely upon the findings of a master, even though
they be confirmed by the trial court. The power is best safe-
guarded against abuse by preserving to this court complete
freedom in dealing with the facts of each case. Nothing less
than this is demanded by the respect due from the judicial to
the legislative authority. It must not be understood that the
findings of a master, confirmed by the trial court, are without
weight, or that they will not, as a practical question some-
times be regarded as conclusive. All that is intended to be
said is, that in cases of this character this court will not fetter
its diseretion or judgment by any artificial rules as to the weight
of the master’s findings, however useful and well settled these
rules may be in ordinary litigation. We approach the dis-
cussion of the facts in this spirit.
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The first fact essential to the conclusion of the court below
is the valuation of the property devoted to the public uses,
upon which the company is entitled to earn a return. That
valuation ($608,000) must now be considered. It was made
up by adding to the appraisement, in minute detail of all the
tangible property, the sum of $10,000 for “organization, pro-
motion, ete.,” and $60,000 for “going concern.” The latter
sum we understand to be an expression of the added value of
the plant as a whole over the sum of the values of its component
parts, which is attached to it because it is in active and suc-
cessful operation and earning a return. We express no opinion
as to the propriety of including these two items in the valua-
tion of the plant, for the purpose for which it is valued in
this case, but leave that question to be considered when it
necessarily arises. We assume, without deciding, that these
items were properly added in this case. The value of the
tangible property found by the master is, of course, $608,000
lessened by $70,000, the value attributed to the intangible
property, making $538,000. This valuation was determined by
the master by ascertaining what it would cost, at the date of
the ordinance, to reproduce the existing plant as a new plant.
The cost of reproduction is one way of ascertaining the present
value of a plant like that of a water company, but that test
would lead to obviously incorrect results, if the cost of repro-
duction is not diminished by the depreciation which has come
from age and use. The company contends that the master,
i fixing upon the valuation of the tangible property, did make
an allowance for depreciation, but we are unable to agree to
this. The master nowhere says that he made allowance for
depreciation and the language of his report is inconsistent with
such a reduction. The figures which he adopts are those of a
“fair contractor’s price.” The basis of his calculation was the
tgstimony of an opinion witness called by the company. That
Witness submitted a table, which avowedly showed the cost
of reproduction, without allowance for depreciation. The
values testified to by him were adopted by the master in the
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great majority of cases. The witness’s valuation of the tangi-
ble property was somewhat reduced by the master, but the
reductions were not based upon the theory of depreciation, but
upon a difference of opinion as to the reproduction cost.

The cost of reproduction is not always a fair measure of the
present value of a plant which has been in use for many years.
The items composing the plant depreciate in value from year
to year in a varying degree. Some pieces of property, like
real estate for instance, depreciate not at all, and sometimes, on
the other hand, appreciate in value. But the reservoirs, the
mains, the service pipes, structures upon real estate, stand-
pipes, pumps, boilers, meters, tools and appliances of every
kind begin to depreciate with more or less rapidity from the
moment of their first use. It is not easy to fix at any given
time the amount of depreciation of a plant whose component
parts are of different ages with different expectations of life.
But it is clear that some substantial allowance for depreciation
ought to have been made in this case. The officers of the com-
pany, alio intuitu, estimated what they called “incomplete
depreciation”” of this plant (which we understand to be the
depreciation of the surviving parts of it still in use) at $77,000,
which is 14 per cent of the master’s appraisement of the tangi-
ble property. A witness called by the city placed the repro-
duction value of the tangible property at $363,000, and esti-
mated the allowance that should be made for depreciation at
$118,000, or 32 per cent. In the view we take of the case it is
not necessary that we should undertake the difficult task of
determining exactly how much the master’s valuation of the
tangible property ought to have been diminished by the de-
preciation which that property had undergone. It is enough
to say that there should have been a considerable diminution,
sufficient at least to raise the net income found by the court
above 6 per cent upon the whole valuation thus diminished.
If, for instance, the master’s valuation should be diminished
by $50,000, allowed for depreciation, the net earnings found
by him would show a return of substantially 6.5 per cent.
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Counsel for the company urge rather faintly that the cap-
italization of the company ought to have some influence in
the case in determining the valuation of the property. It is a
sufficient answer to this contention that the capitalization is
shown to be considerably in excess of any valuation testified
to by any witness, or which can be arrived at by any process
of reasoning. The cause for the large variation between the
real value of the property and the capitalization in bonds and
preferred and common stock is apparent from the testimony.
All, or substantially all, the preferred and common stock was
issued to contractors for the construction of the plant, and the
nominal amount of the stock issued was greatly in excess of
the true value of the property furnished by the contracts.
A single instance taken from the testimony will illustrate this.
At the very start of the enterprise a contract was entered into
for the construction of a part of the plant, which was of a
value slightly, if at all, exceeding $125,000. The price paid
the contractor was $125,000 in bonds and $200,000 in common
stock. Other contracts for construction showed a like dis-
proportion between value furnished and nominal capitaliza-
tion received for that value. It perhaps is unnecessary to say
that such contracts were made by the company with persons
who, at the time, by stock ownership, controlled its action.
Bonds and preferred and common stock issued under such
conditions afford neither measure of nor guide to the value of
the property.

We think that the master and the court erred in another
respect, which might affect in an important way the amount
which could have been realized under the operation of the or-
dinance. This error consisted in the manner of deducting the
}‘eduetions necessarily made by the ordinance. The evidence
= the record is not entirely clear, though, after careful con-
sideration, we think it shows the following state of facts: The
company’s schedule prescribed certain rates, which we may
call the book rates, but upon a large part of them a discount
of 5 per cent was made if .they were promptly paid. The
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consumers very generally availed themselves of this discount.
The discount rates constituted the actual collections, and may
be called the actual rates. For the fiscal year which was
examined the book rates amounted, in round numbers, to
$93,000, while the actual rates amounted, as the master found,
to $88,000. The percentage of reduction made by the ordi-
nance was computed to be 22.88. This percentage was ascer-
tained either by comparing the book rates with the ordinance
rates, or by comparing the actual rates with the ordinance rates,
still further reduced by a 5 per cent discount for prompt
payment, which comes to substantially the same result. The
fallacy in the process employed by the master consisted in
substance in assuming that the ordinance rates would be sub-
ject to a discount for prompt payment. The company, it is
true, might, if it chose, allow such a discount from the ordi-
nance rates, but the ordinance required no discount from the
rates established by it, and the company therefore was bound
to offer none. If it stood upon the letter of the ordinance, as
it had the right to do, and exacted from the consumers the full
charges prescribed by the ordinance, the amount which would
have been realized would have been over $4,000 more than
that found by the master, or a net income of not less than
$40,000. Doubtless, the abandonment of the common method
of discount for prompt payment would deprive the company
of an efficient aid to the quick collection of its bills, but in the
case of a prime necessity like water there are other methods
of enforcing prompt payment, though it is not unlikely that
the elimination of the discount rate would add somewhat to
the cost of collection, and thereby to the operating expenses.

A brief recently filed by the city, to which no reply has been
made, seems to show conclusively that there was still another
error in ascertaining the amount of reduction effected by the
ordinance. What was actually done was to deduct the 22.88
reduction from the actual water rates (excluding hydrant
rentals, which were not changed), but of these actual water
rates $10,000 came from territory outside of the corporate
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limits, which was not affected by the ordinance. From this
$10,000 no percentage should have been deducted. The re-
duction, therefore, was too large by over $2,000. If this correc-
tion should be made, it would amount to nearly four-tenths of
one per cent on the capitalization.

We are also of opinion that the master and the court er-
roneously excluded evidence which had an important bearing
upon the true earning capacity of the company under the or-
dinance. A clear appreciation of this error can be best ob-
tained by a comprehensive review of the hearing. The com-
pany’s original case was based upon an elaborate analysis of
the cost of construction. To arrive at the present value of the
plant large deductions were made on account of the deprecia-
tion. This depreciation was divided into complete deprecia-
tion and incomplete depreciation. The complete depreciation
represented that part of the original plant which through de-
struction or obsolescence had actually perished as useful prop-
erty. The incomplete depreciation represented the impairment
in value of the parts of the plant which remained in existence
and were continued in use. It was urgently contended that
in fixing upon the value of the plant upon which the com-
pany was entitled to earn a reasonable return the amounts
of complete and incomplete depreciation should be added to
the present value of the surviving parts. The court refused
to approve this method, and we think properly refused. A
water plant, with all its additions, begins to depreciate in
v-alue from the moment of its use. Before coming to the ques-
tion of profit at all the company is entitled to earn a sufficient
sum annually to provide not only for current repairs but for
making good the depreciation and replacing the parts of the
property when they come to the end of their life. The com-
pany is not bound to see its property gradually waste, without
maklng provision out of earnings for its replacement. It is
fentltled to see that from earnings the value of the property
Invested is kept unimpaired, so that at the end of any given
term of years the original investment remains as it was at the
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beginning. It is not only the right of the company to make
such a provision, but it is its duty to its bond and stockholders,
and, in the case of a public service corporation at least, its
plain duty to the public. If a different course were pursued
the only method of providing for replacement of property
which has ceased to be useful would be the investment of new
capital and the issue of new bonds or stocks. This course
would lead to a constantly increasing variance between present
value and bond and stock capitalization—a tendency which
would inevitably lead to disaster either to the stockholders or
to the public, or both. If, however, a company fails to per-
form this plain duty and to exact sufficient returns to keep the
investment unimpaired, whether this is the result of unwar-
ranted dividends upon over-issues of securities, or of omission
to exact proper prices for the output, the fault is its own.
When, therefore, a public regulation of its prices comes under
question the true value of the property then employed for the
purpose of earning a return cannot be enhanced by a considera-
tion of the errors in management which have been committed
in the past.

After the company had closed its case the city undertook
to determine the present value of the company’s property by
the plain method of ascertaining the cost of reproduction, di-
minished by depreciation. In its case in rebuttal, the com-
pany followed the same method, though the results differed
largely, and, as we have seen, no proper allowance for deprecia-
tion was made. In the course of presenting its case the city
offered evidence of the net income of some years subsequent
to the passage of the ordinance. The case is peculiar. The
company has never observed the ordinance. The suit was be-
gun nine months after its enactment and tried considerably
later. In the meantime the company’s gross income had
largely increased. But the decision in the court below was
based solely on the operations of the fiscal year ending March 31,
1901, and the amount of net income ascertained, namely,
$36,000, was obtained by applying the reductions made by the
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ordinance to the operations of that fiscal year. We think it
was error to confine the investigation to, and base the judg-
ment upon, that year alone. The precise subject of inquiry
was, what would be the effect of the ordinance in the future.
The operations of the preceding fiscal year, or of any other
past fiscal year, were valueless if the year was abnormal, and
were only of significance so far as they foretold the future.
If, as in this case, sufficient time has passed, so that certainty
instead of prophecy can be obtained, the certainty would be
preferable to the prophecy. In this case there could be no ab-
solute certainty, because the ordinance had never been put in
operation. But evidence of the operations of the years suc-
ceeding to the ordinance is relevant and of great importance,
and by a consideration of such evidence a much greater degree
of certainty could be obtained. Suppose, by way of illustra-
tion, that before bringing suit the company had put the or-
dinance into effect and had observed it for a number of years,
and the result showed that a sufficient net income had been
realized, is it possible that a suit then could be brought and the
evidence confined to a period prior to the ordinance, and by
a process of speculation the conclusion reached that the or-
fhnance would be confiscatory? Some evidence regarding the
Income of the company, after the passage of the ordinance, is
In the record, but it subsequently was excluded from consid-
eration. It showed an increase of gross and net earnings, but
a1§0 an increase in the property devoted to the public use.
We are unable to say what the effect of the evidence excluded
?vould be; all we can say is, that the inquiry was unduly lim-
ited by the exclusion of the evidence of the operation of sub-
sequent years.

It follows from what has been said that the judgment of the
court below cannot stand. There was error in the appraise-
ment qf the present value of the plant, in the deduction of the
reductions made by the ordinance, and in the exclusion of evi-

dence relating to the operations of the company after the enact-
Tent of the ordinance.
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In ordinary cases full justice would be done by reversing the
decree and remanding the cause for further proceedings in the
court below, there to undergo a new and doubtless prolonged
investigation. It is more than seven years since the enact-
ment of the ordinance, and it has never been observed in any
respect. This litigation ought now to be ended, if it is possi-
ble to end it with due regard to the rights of the contending
parties. Disregarding for the moment all the errors which
were committed in the court below, the decision of this cause
may be rested upon a broader ground, which is clearly indi-
cated by the previous judgments of this court. The jurisdiction
which is invoked here ought, as has been said, to be exercised
only in the clearest cases. If a company of this kind chooses
to decline to observe an ordinance of this nature and prefers
rather to go into court with the claim that the ordinance is
unconstitutional, it must be prepared to show to the satisfac-
tion of the court that the ordinance would necessarily be so
confiscatory in its effect as to violate the Constitution of the
United States. In Ez parte Young, 209 U. S. 123, the last
word of caution by this court was said (p. 166): “Finally it is
objected that the necessary result of upholding this suit in the
Circuit Court will be to draw to the lower Federal courts a
great flood of litigation of this character, where one Federal
judge would have it in his power to enjoin proceedings by state
officials to enforce the legislative acts of the State, either by
criminal or civil actions. To this it may be answered, in the
first place, that no injunction ought to be granted unless in a
case reasonably free from doubt. We think such rule is, and
will be, followed by all the judges of the Federal courts.”
The same thought, in effect, was expressed in San Diego Land
& Town Company v. National City, 174 U. S. 739, 754, “Ju-
dicial interference should never occur unless the case presents,
clearly and beyond all doubt, such a flagrant attack upon the
rights of property under the guise of regulations as to compel
the court to say that the rates prescribed will necessarily have
the effect to deny just compensation for private property
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taken for the public use.” And in San Diego Land & Touwn
Company v. Jasper, 189 U. S. 439, after repeating with ap-
proval this language, it was said (p. 441): “In a case like this
we do not feel bound to reéxamine and weigh all the evidence,
although we have done so, or to proceed according to our in-
dependent opinion as to what were proper rates. It is enough
if we cannot say that it was impossible for a fair-minded board
to come to the result which was reached.”

It cannot be doubted that in a clear case of confiscation it is
the right and duty of the court to annul the law. Thus in
Reagan v. Farmers’ Loan & Trust Company, 154 U. S. 362,
where the property was worth more than its capitalization,
and upon the admitted facts the rates preseribed would not
pay one-half the interest on the bonded debt; in Covington &c.
Turnpike Co. v. Sandford, 164 U. S. 578, where the rates pre-
scribed would not even pay operating expenses; in Smyth v.
Ames, 169 U. S. 466, where the rates prescribed left substan-
tially nothing over operating expenses and cost of service; and
in Ez parte Y oung, supra, where, on the aspect of the case which
was before the court, it was not disputed that the rates pre-
scribed were in fact confiscatory, injunctions were severally
sustained. But the case before us is not a case of this kind.
Upon any aspeet of the evidence the company is certain to
obtain a substantial net revenue under the operation of the
ordinance. The net income, in any event, would be substan-
tially 6 per cent, or 4 per cent after an allowance of 2 per cent
for depreciation. See Stanislaus County v. San Joaquin Com-
pany, 192 U. S. 201. We cannot know clearly that the revenue
would not much exceed that return. We do not feel called
upon to determine whether a demonstrated reduction of in-
come to that point would or would not amount to confiscation.
Where the case rests, as it does here, not upon observation of
t%le actual operation under the ordinance, but upon specula-
tions as to its effect, based upon the operations of a prior fiscal
year, we will not guess whether the substantial return certain

to be earned would lack something of the return which would
YOL, ccxii—2
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save the effect of the ordinance from confiscation. It is enough
that the whole case leaves us in grave doubt. The valuation
of the property was an estimate and is greatly disputed. The
expense account was not agreed upon. The ordinance had not
actually been put into operation; the inferences were based
upon the operations of the preceding year; and the conclusion
of the court below rested upon that most unsatisfactory evi-
dence, the testimony of expert witnesses employed by the par-
ties. The city authorities acted in good faith, and they tried,
without success, to obtain from the company a statement of
its property, capitalization and earnings.

The courts, in clear cases, ought not to hesitate to arrest
the operation of a confiscatory law, but they ought to refrain
from interfering in cases of any other kind. Regulation of
public service corporations, which perform their duties under
conditions of necessary monopoly will occur with greater and
greater frequency as time goes on. It is a delicate and dan-
gerous function, and ought to be exercised with a keen sense
of justice on the part of the regulating body, met by a frank
disclosure on the part of the company to be regulated. The
courts ought not to bear the whole burden of saving property
from confiscation, though they will not be found wanting where
the proof is clear. The legislatures and subordinate bodies,
to whom the legislative power has been delegated, ought to
do their part. Our social system rests largely upon the sanc-
tity of private property, and that State or community which
seeks to invade it will soon discover the error in the disaster
which follows. The slight gain to the consumer, which he would
obtain from a reduction in the rates charged by public service
corporations, is as nothing compared with his share in the ruin
which would be brought about by denying to private property
its just reward, thus unsettling values and destroying confi-
dence. On the other hand, the companies to be regulated will
find it to their lasting interest to furnish freely the information
upon which a just regulation can be based.

If hereafter it shall appear, under the actual operation of the
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ordinance, that the returns allowed by it operate as a confisca-
tion of property, nothing in this judgment will prevent another
application to the courts of the United States or to the courts
of the State of Tennessee. But as the case now stands there
is no such certainty that the rates preseribed will necessarily
have the effect of denying to the company such a return as
would avoid confiscation. For these reasons—

The decree s reversed and the case remanded to the court below

with directions to dismass the bill without prejudice.

WILLCOX et al., CONSTITUTING THE PUBLIC SERVICE
COMMISSION OF NEW YORK, v. CONSOLIDATED
GAS COMPANY.

CITY OF NEW YORK v. CONSOLIDATED GAS COMPANY
OF NEW YORK.

JACKSON, ATTORNEY GENERAL OF THE STATE OF
NEW YORK, v. CONSOLIDATED GAS COMPANY.

APPEALS FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE SOUTHERN DISTRICT OF NEW YORK.

Nos. 396, 397, 398. Argued November 4, 5, 6, 1908.—Decided January 4,
1909.1—Opinion filed January 12, 1909.

It .is not a question of discretion or comity for the Federal court to take
Jurisdiction of a case; it is the duty of that court to take jurisdiction
when properly appealed to; and it should not be criticized for so doing
even though the case be one of local interest. Cohens v. Virginia, 6
Wheat. 264, 404. The right of a party plaintiff to choose the

'On January 4, 1909, Mg. JusticE Prckmam made the following
announcement,

First. At 'the time of the consolidation, the value of the franchises
of the constituent companies was fixed by them at $7,781,000 and that
amount formed part of the capital of the complainant for which it
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Federal court cannot be properly denied. Re Metropolitan Receiver-
ship, 208 U. 8. 90, 110.

Rates, when fixed by legislative authority, for public service corpora-
tions, should allow a fair return upon the reasonable value of the
property at the time it is being used, but the legislative act will not be

issued stock. The consolidation was effected pursuant to the state
statute and the State has never questioned the validity or fairness of
the valuation. Since the consolidation the stock so issued has been
dealt in up to the present time as valid stock of the consolidated com-
pany, capitalized pursuant to the statute at not more than the fair
aggregate value of the property, franchises and rights of its constituent
companies. The State should not now be heard to question the value
of the franchises at the time of the consolidation. The method of ar-
riving at the value of these kinds of franchises, and how they should
generally be tested in the fixing of rates, are questions not now before
the court and are left undecided. The case before the court is decided
upon its own peculiar facts.

Second. The estimated increase in the value of these franchises as
made by the trial court at the time of the commencement of this suit
is only an estimate and is not based upon evidence sufficient to war-
rant the finding of any increase whatever over the amount agreed upon
at the consolidation.

Third. The evidence leaves it in doubt whether the value of the
property used by the company in its business is as great as found by
the trial court after reducing the value of the franchises to the sum
agreed upon at consolidation.

Fourth. But taking the value as found by the court, after reducing
the value of the franchises the result gives a return of almost 5% per
cent. A reduction in the value of the real estate, plants, etc., of a small
amount only would bring the return to, if not more than 6 per cent.
A possible increased consumption of gas would probably increase the
earning of the company without a corresponding increase of co?t-
Under all the circumstances the complainant has failed to make out its
case with that degree of clearness necessary to warrant the interference
of a court of equity before an actual and bona fide test has been }rnade
under the practical operation of supplying gas at the rates mentioned
in the statutes.

Fifth. There is no rule as to any particular rate which any corpora-
tion subject to legislative control in the matter has a right to obtain
without legislative interference. It depends upon circumstances a‘rld
locality. In this particular case with reference to the risk atter_xdlng
the business and the locality where it is carried on, the complainant
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declared invalid by the courts unless the rates are so unreasonably
low that their enforcement would amount to taking the property for
public use without compensation. San Diego Land and Town Co.
Cases, 174 U. S. 739; 189 U. S. 439.

Except in very clear cases, courts should not interfere with state rate

is entitled to a return, if it is possible, of 6 per cent upon the fair value
of its property actually used in its business of supplying gas.

Sixth. There is no discrimination between the individual consumer
and the city, by fixing the price of gas for the city at five cents per
thousand cubic feet less than is permitted in the case of individual con-
sumers, so far at least as the complainant is concerned. If the amount
obtained from the total gas sold to the city and the individual is enough
to secure the requisite return upon the property, it is all the complain-
ant can require and the question of discrimination between city and
individual is one in which the complainant can have no interest.

Seventh. The rate proposed must be with reference to the value of
the property at the time when the rate takes effect. The company is
entitled to the benefit of any increase in value at that time. This at
least is the general rule, and if there be any exception to the rule, this
case does not, come within it.

Eighth. Any increased expense arising from the increased candle
power of the light demanded by the statutes, was included substantially
in the expenses of the year (1905) with reference to which the inquiry
was made,

. Nir}th. The provision in the acts requiring a certain pressure is un-
constitutional. The proof unquestionably shows great possible if not
probable danger of explosion in the mains or other pipes, if the pressure
demanded were applied to them as they now are. To eliminate such
daf}ger would require strengthening all the mains and other pipes,
Wh}Ch would involve an expenditure of many millions of dollars upon
which no return could be obtained at the rates prescribed by the acts.
The provision can be separated, however, from the rest of the statute
and the balance thereof made valid. The pressure must be sufficient
to produce a light of the candle power mentioned in the acts.

Tenth.. If the court below is right in its construction of the penalties,
35 to their amount, ete., such penalties are void, but are separable from
the rest of the acts and the balance can be effectually carried out.

ELGVt.znth. This is not a case for the valuation of good will. The
:Eznp.lamant has in fact a substantial monopoly of the gas business in

city of New York and those who wish to use gas must take it from

xmpln,inant. In this case, as there is no possibility of competition there
ould be no allowance for good will.
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legislation before the legislation goes into effect. Knoxville v. Water
Co., ante, p. 1.

Value of the property employed being an essential element in determin-
ing whether a rate is or is not confiscatory, and being also largely a
matter of opinion, where the determination of the question depends
upon such value, a court of equity should hesitate to interfere by in-
junction to suspend the rate before it goes into operation and a fair
trial has been made.

Franchises of public service corporations are property and cannot be
taken or used by others without compensation, and, where a State
has by legislative enactment permitted such corporations to capitalize
such franchises, their value at the time of such capitalization should
be included in the value of the property as an element for fixing rates;
but no increased value of such franchises should be allowed.

Public service corporations, such as gas companies, are subject to the
legislative right to fix rates which permit not more than a fair return
on the property used.

Whether a rate yields such a fair return as not to be confiscatory de-
pends upon circumstances, locality and risk, and no particular rate
can be established for all cases.

Under all the circumstances of this case this court concurs with the court
below that six per cent is a fair return on the value of property em-
ployed in supplying gas in the city of New York, and a rate yielding
that return is not confiscatory.

In estimating value of franchises for the purpose of fixing rates, it is im-
material that the corporation is taxed on a greater value than that
allowed if it charges its taxes as operating expenses in determining net
income. )

Where a public service corporation has a monopoly, such as of supply-
ing gas in a large city, “ good will”” cannot be considered as an element
of value of the property employed.

For purpose of fixing rates the value of property employed should be
determined as of the time when the inquiry is made, and, as & general
rule, the corporation is entitled to the benefit of increased value since
acquisition.

Twelfth. As it may possibly be that a practical experience of the
effect of the acts by actual operation under them might prevent the
complainant from obtaining a fair and just return upon its property
used in its business of supplying gas, the complainant, in that event,
ought to have the opportunity of again presenting its case to the cot
Therefore the decree is reversed with directions to dismiss the bill with-
out prejudice.

e court.
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A provision in a state statute, requiring a public service corporation to
perform its service in such a manner that its entire plant would have
to be rebuilt at a cost on which no return could be obtained at the rate
fixed, deprives the company of its ability to secure such return and is
unconstitutional and void.

Ez parte Young, 209 U. 8. 123, followed as to the unconstitutionality of
provisions in a state statute for penalties for violations so enormous
as to be overwhelming.

Provisions in a gas rate bill for rate, pressure and penalties for violation,
may be, as held in this case, separable and the unconstitutionality of
the provisions as to pressure and penalties will not affect the provi-
sions as to rate.

Provision in a gas rate act establishing one rate for the municipality and
another for individual consumers is not an unreasonable classification
and does not render the act unconstitutional under the equal protec-
tion clause of the Fourteenth Amendment.

Where none of the different classes of consumers complain of different
rates the corporation cannot complain of such differences provided
the total receipts are sufficient to yield an adequate return.

Where, as in this case, in an action brought before the rate takes effect,
complainant fails to sustain the burden of clearly showing that a rate
act is confiscatory, the bill should be dismissed without prejudice to
right of the complainant to bring another action after the rate goes
into effect if it then proves to be confiscatory.

So held in regard to the New York Eighty-Cent Gas Law.

157 Fed. Rep. 849, reversed.

: THE appellee, complainant below, filed its bill May 1, 1906,
In the United States Cireuit Court for the Southern District of
New York against the city of New York, the Attorney General
of the State, the District Attorney of New York County and
the Gas Commission of the State, to enjoin the enforcement
of certain acts of the legislature of the State, as well as of an
order made by the Gas Commission, February 23, 1906, to take
effe?t May 1, 1906, relative to rates for gas in New York City.
Since the commencement of the suit the Gas Commission has
been abolished and the Public Service Commission has been
created by the legislature in its stead. The official term of
Attorney General Mayer has also expired, and Attorney Gen-
eral J ackson, his successor, has been substituted in his place.
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The ground for the relief asked for in the bill was the alleged
unconstitutionality of the acts and the order, because the rates
fixed were so low as to be confiscatory. Upon filing the bill
a preliminary injunction was granted (146 Fed. Rep. 150), and
after issue was joined the case was referred to one of the stand-
ing masters of the court to take testimony, in conformity to the
practice indicated in Railroad v. Tompkins, 176 U. 8. 167, 179.

A hearing was had before the master, who reported in favor
of the complainant. The case then came before the Circuit
Court, and, after argument, a final decree was entered, restrain-
ing defendants from enforcing the provisions of the acts and
the order relating to rates or penalties. 157 Fed. Rep. 849.
These various defendants, except the District Attorney, have
taken separate appeals directly to this court from the decree so
entered. The acts which are declared void as unconstitutional
are chapter 736 of the Laws of 1905, which limits the price of
gas sold to the city of New York to a sum not to exceed 75 cents
per thousand cubic feet. The act also requires that the gas
sold shall have a specified illuminating power, and a certain
pressure at all distances from the place of manufacture. Pen-
alties are attached to a violation of the act. The other act is
chapter 125 of the Laws of 1906, limiting the prices of gas in
the boroughs of Manhattan and the Bronx, to other consumers
than the city of New York, to 80 cents per thousand cubic
feet, with like penalties as in the act of 1905, and with the same
provisions as to illuminating power and the pressure in the
service mains. The order which was declared invalid was one
made by the Gas Commission created under and by virtue
of chapter 737 of the Laws of 1905, the order providing that
the price of gas in the city should be not more than 80 cents to
consumers other than the city of New York. The order had
the same provisions as to illuminating power and pressure as
the acts above mentioned. The master and the court below
found that the 80-cent rate was so low as to amount to con-
fiscation, and hence the acts and the order were invalid as In
violation of the Federal Constitution.
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Mr. Edward B. Whitney, with whom Mr. George S. Coleman
was on the brief, for appellants Willeox et al:

A simple allegation that a statute is unconstitutional is no
exception to the rule that equity can only be resorted to when
there 1s no adequate remedy at law. Cruickshank v. Bidwell,
176 U. 8. 73; Indiana Manufacturing Co. v. Koehne, 188 U. S.
681, 684. The suit cannot be maintained on the ground that
it prevents multiplicity of actions, since no representative con-
sumers were made parties, as in Ez parte Young, 209 U. S.
123,129. See Richman v. Consolidated Gas Co., 114 N. Y. App.
Div. 216, 224; 8. C., 186 N. Y. 409. A statute should never if
possible be construed so as to be unconstitutional or absurd.
Outes v. National Bank, 100 U. S. 244; Grenada County v.
Brogden, 112 U. 8. 268. Penalty laws are strictly construed.
France v. United States, 164 U. S. 676, 682; Bolles v. Outing
Co., 175 U. 8. 262, 265; United States v. One Bay Horse, 128
Fed. Rep. 207. The penalty clause in this act was not prop-
erly construed by the court below, but as properly construed
is reasonable. Coz v. Paul, 175 N. Y. 328; Griffin v. Inter-
urban Street Railway Co., 179 N. Y. 438, 448-449; S. C., 180
N. Y. 538; see cases cited in In re Snow, 120 U. S. 286; Uni-
led States v. Patty, 2 Fed. Rep. 664; Armour Packing Co. v.
United States, 209 U. S. 86, 77; United States v. Eagan, 30 Fed.
Rep. 498; Taft v. Stephens Lithographic Co., 38 Fed. Rep. 28;
Creeps v. Durden, Cowp. 640; Central R. R. Co. v. Green, 86
Pa. St. 427. Assuming equity to have had jurisdiction, it

should have been declined and the controversy remitted to
the state courts.

The 75-

e cent rate as to the city is not an unconstitutional
diseriming

tion. On the contrary, since the 75-cent statute
Was passed in 1905, and under it the complainant could still
€am nearly ten per cent according to the Circuit Court figures,
I Was valid when enacted, and therefore could not be made
mvalid by the passage of a subsequent law, even if the latter
Were unconstitutional.

Under the rule laid down in Sweet v. Rechel, 159 U. S. 380,
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392 (derived from Wellington, Petitioners, 16 Pick. 87, 96-97,
and Talbot v. Hudson, 16 Gray, 417, 422), and the test laid
down in San Diego Land Co. v. Jasper, 189 U. S. 439, 441-
442, as between two unimpeached and qualified expert wit-
nesses, the valuations most favorable to defendant must be
adopted; a statute cannot be declared unconstitutional upon
testimony of experts or employés (see Chicago & Grand Trunk
Railway Co. v. Wellman, 143 U. S. 339), unless the State ad-
mits its correctness; complainant is entitled to no higher val-
uations than those which it has itself fixed under oath; and
items incapable of exact valuation must be put down at the
minimum amount that a fair minded state court could fix.
At least as to all items of capitalization over and above the
actual cost of the property, the test must be this: Is it logical
or equitable that the consumer should pay more cents per
thousand cubic feet of the gas he burns because of the inclu-
sion of this item?

The period to which attention must be directed is the month
of May, 1906, when the suit was begun. If conditions there-
after change, the remedy is under Smyth v. Ames, 169 U. S.
466, 549-550.

The basis of valuation of the land occupied by complain-
ant’s plants should not exceed its cost to the company. Of
two gas companies, long established in the same community,
neither should be permitted to charge a higher rate than the
other to its consumers for the sole reason that, on account
of movements of population uninfluenced by either company,
the site of its plant would be the more valuable if vacated and
sold. The fortunate company is entitled to obtain full value
of the land when sold, but meanwhile the unrealized pTOfit
does not represent profit used in the manufacture and dis-
tribution of gas; it represents wealth which the manufacture
and distribution of gas keeps out of use. But if the basis of
valuation is to exceed the cost of the land it should still not
exceed the estimated cost of replacing it with other land capa-
ble of accomplishing the same result.
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The manufacturing plants should be valued not at what it
would cost to reproduce them as they stand, but at what it
would cost to produce a modern construction which could do
the same amount of work. The complainant is estopped from
disputing in such a case as this the valuation which it has itself
given to the state tax officers and investigating committee.

The complainant is not entitled to any allowance of increased
value over original cost of the pipes in the streets, due to the
fact that the streets have been repaved with money raised by
assessments upon the consumers, complainant being excused
under the state law from paying assessments.

A franchise with, is to be distinguished from a franchise
without, the right to charge a minimum toll or earn a minimum
dividend. Monongahela Navigation Co. v. United States, 148
U. 8. 312, belongs to the latter class (see original record in
that case, pp. 33, 39, 50, 53, and brief for appellee therein).
A revocable franchise is not entitled to be valued at a sub-
stantial sum. Kingsland v. The Mayor, 110 N. Y. 569, 583.
'Ijhe franchises claimed by complainant are either unconstitu-
tional, or not complainant’s property, or revocable immedi-
ately or upon short notice. Moreover, a franchise to build
and operate, without any special contract guaranteeing a mini-
mum rate, has no value cognizable in rate-making or condem-
nation proceedings except that it gives the company the val-
uable right to have its tangible assets valued as portions of a
profitable going concern, instead of merely as a job lot of
sec?ndhand material. See People ex rel. Metropolitan Street
Rf”lway Co. v. Tax Commissioners, 174 N. Y. 417; Brunswick
Water District v. Maine Water Co., 99 Maine, 371, 375-381.
Sucb 2 franchise must be construed as having been granted
sub!ect to the fixing of a reasonable maximum rate. There is
an II.nplied understanding that the tolls shall be high enough
to give the company a fair return. A fair return on what?
What would counsel advise a proposed purchaser about it,
the day after the company opened for business? According
10 our contention it would be calculated upon the capital in-
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vested. Moreover, the State can at any time authorize or di-
rect the city to build its own lighting plant. If this be done,
the company must drop its claim for a profit on its alleged
franchise or lose all its customers. Skaneateles Water Case, 161
N. Y. 154; 8. C., 184 U. 8. 354, and the Newburyport Cases,
168 Massachusetts, 541, 555; 103 Fed. Rep. 584; 193 U.S.
561.

The basis of the maximum rate regulation should not be a
figure exceeding the capital actually invested. At the time of
the granting of the franchise the implied understanding is that
a reasonable return will be allowed upon the capital invested,
in view of the special risk of the enterprise. If assured that
the public will protect him to the extent of allowing him to
make, if successful, a profit upon that investment propor-
tionate to that risk, the investor will take it.

As to the rate of return, it has been already decided that
six per cent, including an allowance for depreciation, is suffi-
cient. San Diego Co. v. Jasper, 189 U. S. 439, 446. But it is
submitted that property is not taken under the Fourteenth
Amendment if the owner is allowed, over and above a proper
contingent fund, a sum sufficient to cover the elements known
in political economy as interest on capital and wages of super-
intendence; the element of insurance against the special risks
of the business not being protected by the Fourteenth Amend-
ment, but one as to which the responsibility is upon the State.
Mill’s Political Economy, Book I, Ch. 15, § 1; J. L. Laughlin’s
Elements of Political Economy, ed. 1902, pp. 202, 206; Mar-
shall’s Principles of Economy, Book VI, Ch. 6, §§ 4, 5 If
complainant is entitled to six per cent upon any part of its
investment, it is not so entitled as to the whole of the invest-
ment; for companies so situated could borrow in ordinary times
at considerably lower rate to the extent of half the tangible
property, nor is there evidence justifying the return at any
particular rate upon the franchise item.

The bill should be dismissed because the experience of the
other companies doing business in the same territory, as well
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as of this complainant, should have been shown. If one of two
companies doing business in the same territory can make a -
reasonable profit at the statutory rate, then that rate is con-
stitutional as to both companies, since to apply it to that
company alone would violate its rights under the Fourteenth
Amendment. See Gill Case, 156 U. S. 657; Cotting Case, 183
U. 8. 114. Applying the same rate to the company less well
equipped would not violate its rights, although it might force
reconstruction, temporarily cutting off any return. Moeschen
v. Tenement House Department, 89 N. Y. App. Div. 526, 538;
179 N. Y. 325, 330; 203 U. S. 583.

Assuming that an injunction were proper in this case, it
should have been conditioned upon complainant’s reducing its
charge for gas to whatever sum would be deemed constitu-
tional. 1 Pomeroy’s Eq. Jurispr., §§ 385-386, 389, 393; De
Walsh v. Braman, 160 Illinois, 415, 420; see also Veazie v.
Williams, 8 How. 134, 161; Willard v. Tayloe, 8 Wall. 557,
567; People’s Bank v. Marye, 191 U. S. 272, 281, 285, and cases
cited; 8. C., 3 Dill. 19, 34; Farmers’ Loan & Trust Co. v. Den-
ver Co., 126 Fed. Rep. 46, 51; Thomas v. Evans, 105 N. Y. 601,
615; Fanning v. Dunham, 5 Johns. Ch. 122, 142, and cases
cited; Stanly v. Gadsby, 10 Pet. 521 ; Tiffany v. Boatman’s Inst.,
18 Wall. 875, 385; Knoth v. Manhattan Railway Co., 109 App.
Div. 802, 807, affirmed 187 N. Y. 243.

Mr. Alton B. Parker, with whom Mr. Francis K. Pendleton
and Mr. William P. Burr were on the brief, for the city of
New York, appellant in No. 397:

The court below erred in assigning to the franchises ac-
quired by the appellee under the consolidation agreement a
money value as part of the investment on which it is entitled to
areturn. It was solely on the finding by the court of a value
of §12,000,000 for these franchises that the court decreed the
thactments to be unconstitutional in respect of the rates fixed.
Whatever monetary value might, for any purpose, be assigned
to these franchises, it disappears when the rate of charge for
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service is so reduced as to yield no more than a fair and rea-
sonable return on the investment in the means employed in
rendering the service; the court having found $47,831,435
as the value of the tangible assets employed by the appellee,
and six per cent to be a reasonable return, and that the re-
turn the appellee would probably realize at the reduced rate
would be $3,024,592.45, which is more than six per cent on
the valuation so found—the court erred in adding to that valu-
ation $12,000,000 for franchises, thus increasing the invest-
ment to $59,831,435, on which the probable return would be
less than six per cent, though the return would even then be
reasonable.

The court below erred in assigning to the tangible assets any
value in excess of their original cost to the constituent corpo-
rations of the appellee and the cost of any additions thereto
since 1884, the time of consolidation. The entire cost of the
real estate employed in its business by the appellee was only
$4,118,267.38 as against $11,985435 allowed by the decree,
being a difference of $7,867,167.62, which, being deducted
from the total valuation of $47,831435, would reduce that
total to $39,964,268.38, on which the return of $3,024,592.45
would be more than seven per cent. Further, if the valua-
tion for franchises be excluded, whether we take original cost
to constituent corporations, or appraised valuation by th.e
constituent corporations in 1884 for the purposes of consoli-
dation and additions thereto since then, or even present val-
ues as found by the master and approved by the court, the
result is the same; the net return of $3,024,592.45 exceeds
six per centum; when the item franchises, valued by the cor-
porations in 1884 at $7,781,000, and not separately valued
by the master, but increased by the court, through a proc-
ess of reasoning, to $12,000,000 is added that even then
the return is over five per centum. And further, $5,555,761:63
has been unwarrantably added for reproductive cost of mains
and services and deducting this sum and the excessive allow-
ance for real estate from the total found by the court, the
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return to the appellee on its investment would be more than
eight per cent.

The return of six per cent adopted by the court, is more
than a fair return to the appellee, that is more than is usually
obtained or expected from equally safe investments.

The finding of the court as to-the impossibility of the ap-
pellee fulfilling the requirement as to pressure in its mains is
predicated of the erroneous valuations of the property of the
appellee, and these being corrected the appellee would be able
to make the requisite changes and still have a fair return; and
the requirement is separable from the other provisions.

The legislation complained of is not unjustly discriminatory;
the discrimination is just and reasonable, the city standing in
the relation of a wholesale consumer or buyer; the cost of sup-
plying the city is greatly less than the cost of supplying other
consumers; and the difference of five cents per thousand feet
in favor of the city when spread over the entire sales of the
appellee results in a difference of only fifteen one-hundreths of
& cent per thousand feet in favor of the city.

The appellee has an adequate defense at law against pro-
ceedings to enforce performance of any of the provisions of the
statute, if they are not enforcible, and, by injunction, against
the separable provisions for penalties.

Mr. William 8. Jackson, Attorney General of the State of
New York, for appellant in No. 398:

The evidence fails to show that it was impossible for the
legislature fair-mindedly to come to the results reached.

The legislative acts were based upon evidence presented by
complainant,

The legislative acts were invalidated by improper methods
of valuation, involving property not entitled to a return, gross
over-valuations and duplications. For purposes of rate regu-
lation, neither franchise nor good-will can be valued sepa-
rately from tangible property. The valuation of franchises
and good-will would nullify the State’s power to reduce rates
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once established. But that power has been upheld by this
court in Stanislaus County v. San Joaquin C. & I. Co., 192
U. S. 213, 214.

The owner is entitled to a return only upon the fair value
of the property necessary for the particular use. Covington
& Lexington Co. v. Sandford, 164 U. S. 578. For there may
“have been extravagant and needless expenditure of money”
in construction; it may have been invested in a plant “unwisely
built.” Reagan v. Farmers’ Loan & Trust Co., 154 U.S. 362;
“it may have been invested in property that cost more than it
should have cost.” San Diego L. & T. Co. v. National Cily,
174 U. 8. 739. “Great mistakes of construction, even though
honest, may have been made, which unnecessarily enhance the
cost; more property may have been acquired than necessary
and needful for the purpose intended.” Stanislaus County v.
San Joaquin C. & I. Co., 192 U. 8. 201; and *reckless and un-
necessary expenditures, not legitimately incurred in the ac-
quisition, construction or preservation of so much of the plant
as is necessary for the purpose, may have been made.” Son
Diego City Co. v. City of San Diego, 62 Am. St. Rep. 273. The
question of reasonableness of a rate involves the element of
reasonableness both as regards the company and as regards
the public. Chicago &c. R. R. v. Minnesota, 134 U. S. 450;
Turnpike Co. v. Sandford, 164 U. S. 578. "

The rate fixed must be just to the public as well as to the
public service corporation. San Diego Land Co. V. National
City, 174 U. 8. 757; San Diego Land & Town Co. v. Jasper, 189
U. S. 442; Turnpike Co. v. Sandford, 164 U. S. 578; Smyth v.
Ames, 169 U. S. 546.

The State has the right to secure to the public the benefits
of the advancement in the particular science affected by the
law, and its power so to do is not to be restricted by the em-
ployment of obsolete apparatus or the use of methods which
that particular science has long since discarded. Gill Case, 156

U. 8. 657. : o
The 80-cent rate will be held to yield complainant a fair
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return unless it is plainly and palpably confiscatory. Chicago
&e. v. Wellman, 143 U. S. 339, 444; Reagan v. Farmers’ Loan
& Trust Co., 154 U. 8. 362, 391; Smyth v. Ames, 169 U. S.
466, 529; Henderson Bridge Co. v. Henderson City, 173 U. S.
592, 614, 615; San Diego Land Co. v. National City, 174
U. 8. 739, 754; San Diego Land Co. v. Jasper, 189 U. S. 439;
Ball v. Rutland R. R. Co., 93 Fed. Rep. 19; Palatka Water-
works v. Palatka, 127 Fed. Rep. 161.

The maximum rate fixed by chapter 125 of the Laws of 1906,
will permit complainant to earn a fair return upon the prop-
erty employed by it in its gas business.

A statute which permits a public service corporation to earn
a return of five and five-tenths (5.5) per cent per annum upon
investment in constantly appreciating realty, in plant and
property in the streets protected against depreciation, and
upon intangible property, which is constantly appreciating in
value, does not, constitute confiscation of that property.

The provisions as to candle power, pressure and penalties do
not invalidate the acts and they are separable. Reagan v.
Farmers' Loan & Trust Co., 154 U. 8. 362, 394-396; Consol-
udated Gas Co. v. Mayer, 146 Fed. Rep. 155.

The eleven-cent allowance by the court was excessive.

We submit that all this allowance in excess of 7.70 cents for
current repairs and replacements is excessive. The 7.70-cent
charge keeps the plant at all times presently efficient. The
average for twenty years has been 10.89 cents, and the develop-
ment of the capacity under that average shows that it was
much more than necessary for the purpose now pretended.
Cedar Rapids Water Co. v. Cedar Rapids, 199 U. S. 600.

Mr. James M. Beck, Mr. John A. Garver and Mr. Charles F.
Matthewson for appellee:

Mr. Beck: Tn the statutes here in question the provisions as
to pressure are unconstitutional, and invalidate both statutes.
The undisputed and indisputable conclusions from the testi-
ony upon this point are: A
VOL. ccxXil—3




34 OCTOBER TERM, 1908.
Argument for Appellee. 212 U. 8.

Assuming that compliance with the pressure provisions was
at all practicable, it would involve the expenditure of at least
$4,000,000, a substantial increase in operating charges and a
reconstruction of the company’s distributing system through-
out the city; such compliance was physically impossible before
the act became operative and the penalties for non-compliance
accrued; nor could such increased fixed charges and operating
expenses be incurred under the eighty-cent gas rate, and leave
a fair return.

The penalties for failure to comply would aggregate at $5,000
per day, $1,800,000 per year under complainant’s distributing
system as now existing and in operation.

The subjects of price, quality and pressure are so interwoven
in these statutes that the requirements as to pressure cannot be
severed from the other provisions so that the court can reason-
ably believe that the legislature would have enacted the pro-
visions as to price and candle power with the provision as to
pressure eliminated, and this being so, the whole scheme of
legislation is invalidated. The legislative history of the stat-
utes plainly shows the interdependence of the provisions.

This court is under no obligation to determine for the legis-
lature which of two impossible alternatives is to be eliminated.
Non constal that the legislature may not prefer to retain the
old maximum price of $1 to enable the complainant to recon-
struct its plant; non constat that it may not prefer to repeal the
provisions as to pressure in order that the price of gas may be
reduced.

The cases cited by counsel for appellants upon the question
of severability do not sustain their contentions. Pollock v.
Loan Co., 158 U. S. 601; Employer’s Liabtlity Cases, 207 U. 8.
463, 501; Field v. Clark, 143 U. S. 649; McPherson v. Blacker,
146 U. 8. 1; Baldwin v. Franks, 120 U. S. 685; Huntington V.
Worthing, 120 U. S. 97; Allen v. Loussiana, 103 U. S. 80, dis-
cussed and distinguished.

The severability of different portions of a statute is a ques-
tion of construction, and in this case a New York statute
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should be construed by New York decisions under which the
pressure provision is not severable from the body of the stat-
ute. See People v. Porter, 90 N. Y. 68; Trustees Saratoga
Springs v. Gas Co., 191 N. Y. 123.

The provisions of said acts as to penalties are unconstitu-
tional on their face and invalidate both statutes. Such pen-
alties operate as a denial of the equal protection of the laws.
Cotting v. Stockyards Co., 183 U. S. 79; Ex parte Young, 209
U. 8. 123; Chicago Ry. Co. v. Minnesota, 134 U. S. 418.

Both statutes are unduly diseriminatory, and therefore un-
constitutional upon their face.

This corporation has, as every one has, the liberty of contract
guaranteed by the Fourteenth Amendment. Lochner v. New
York, 198 U. 8. 53; Allgeyer v. Louisiana, 165 U. S. 589. The
State, therefore, has no general and unlimited right to interfere
between the producer and the consumer as to the price upon
which they would otherwise mutually agree, and while, as to
public utility corporations the supervisory power of the State,
subject to the guarantees of the Constitution, has been recog-
pized since Munn v. Illinois, yet the State, when it seeks to
interfere with the rights of property and the liberty of the citi-
zen to contract for the sale of the products of his labor, only
has power to prevent extortion by maximum charges of general
and uniform application.

Under the police power to regulate rates, the State is with-
out power to direct a public utility corporation to sell to one
customer at a less price than to another. Its power to step
between the public service corporation and its customers is
exhausted when it fixes a general and uniform maximum price
for the public service. Lake Shore R. R. Co. v. Smath, 173 U. 8.
684. See also Wilson v. United Traction Co., 72 App. Div. 233;
Beardsley v. Railroad Co., 162 N. Y. 230.

The rate fixing power is one of prohibition. In strictness, it
d09§ 1ot fix rates, but simply provides that any sum beyond
& glven maximum is unreasonable. In so doing, it in effect
declares that the maximum is a reasonable price. Brooklyn
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Union Gas Co. v. New York, 188 N. Y. 334; Lake Shore Ry. Co.
v. Smath, 173 U. S. 684, 695.

When, therefore, the State provides that as to all other con-
sumers, 80 cents per thousand feet is a reasonable charge, and
provides that, as to one consumer, no greater charge than 75
cents shall be made, it in effect declares that to the favored
consumer gas must be sold at less than a reasonable rate.
This the State cannot do.

The finding of the Circuit Court that the rates prescribed
would yield the complainant less than a just and reasonable
rate of return is a finding of fact and not a conclusion of law,
and this court should therefore give to such finding the con-
trolling weight of a special verdict of a jury and not reverse
such finding except for clear and indubitable error. Turnpike
Co. v. Kentucky, 164 U. 8. 578; C., M. & St. P. R. R. Co. V.
Tompkins, 176 U. 8. 167; Davis v. Schwartz, 155 U. S. 631, 636;
1 Foster’s Fed. Prac., § 315, p. 690; Green v. Bishop, 1 Cff.
186, 194; Mason v. Crosby, 3 Woodb. & Minn. 258, 269; Don-
nell v. Columbia Ins. Co., 2 Sumn. 366, 371; Welling v. La Ba,
34 Fed. Rep. 40; Moline Plow Co. v. Carson, 72 Fed. Rep. 387,
388; Fidelity d&c. Co. v. St. Matthew's Savings Bank, 104 Fed.
Rep. 858, 860; Paddock v. Commercial Ins. Co., 104 Massachu-
setts, 521, 531; Richards v. Todd, 127 Massachusetts, 167, 172;
Penna. R. R. Co. v. Philadelphia County, 220 Pa. St. 100.

The Fourteenth Amendment invalidates a rate if it yield
less than just remuneration, even though it yield some return.
Cotting v. Stockyards Co., 183 U. S. 91; Ratlroad Commission
Cases, 116 U. 8. 307; Monongahela Navigation Co. V. U.m—-
ted States, 148 U. S. 312, 326; Munn v. Illinois (disser}tlng
opinion of Field, J.), 94 U. 8. 141; Chicago R. R. Co. V. Munne-
sota, 134 U. S. 418, 458; Reagan v. Farmers’ Loan & Trust Qa,
154 U. 8. 362, 397; Smyth v. Ames, 169 U. S. 466; San Drego
Land Co. v. National City, 174 U. 8. 739; Minneapolis R R.
Co. v. Minnesota, 186 U. S. 257; Atlantic Coast Line B. R. €0
v. N. C. Corp. Com., 206 U. S. 1. :

A composite statement of this court, therefore, is that legis-
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lative rates, to be constitutional, must yield a “compensation”
that is “full,” “fair,” “just,” “reasonable’’ and ‘“adequate”
and one that is not less than the “market value” of such use.

The rule that the fair return must not be less than the legal
rate of interest is justified on reason and authority. Brunswick
Water District v. Maine Water Co., Beale and Wyman on R.
R. Rate Regulation, § 401; Brymer v. Water Co., 179 Pa. St.
251; Pennsylvania R. R. Co. v. Philadelphia County, 220 Pa.
St. 100, 115; Chicago Union Traction Co. v. State, 114 Fed.
Rep. 557, 561; Louisville Ry. Co. v. Brown, 123 Fed. Rep. 946;
Central R. R. of Ga. v. Alabama, 161 Fed. Rep. 925; Milwaukee
Ry. & Light Co. v. Milwaukee, 87 Fed. Rep. 577; Southern
Pacific R. R. Co. v. Commonwealth, 78 Fed. Rep. 236; Spring
Valley Water Works v. San Francisco, 124 Fed. Rep. 598;
Bridge Co. v. Canada Southern Ry., 7 Ont. App. 226.

The basis of calculation should be the present value of the
property and not its original cost. San Diego Land Co. v.
National City, 174 U. 8. 739, 757; Cotting v. Stockyards Co., 183
U.S. 79, 91; Smyth v. Ames, 169 U. S. 547 ; San Diego Land Co.
v. Jasper, 189 U. S. 439, 442 Stanislaus County v. Irrigation
Co., 192 U. 8. 201, 215; Cotting v. Kansas City Stockyards Co.,
82 Fed. Rep. 850, 854.

Mr. Garver: Special franchises must be included among the
asse'?s upon which the company is entitled to a return. The
‘Spema] franchises which are involved in the case at bar are the
identical franchises which were under consideration by this
court in the Special Franchise Tax Cases. Metropolitan Street
Ry. Co. v. New York, 199 U. 8. 1, affirming 174 N. Y. 417;
Consolidated Gas Co. v. New York, 199 U. S. 53.

'_Fhe law of New York controls as to nature of special fran-
chises. Ohio 0il Co. v. Indiana, 177 U. 8. 190, 205, 207;
Muhiker v. Harlem R. R. Co., 197 U. S. 544 Vicksburg v. Vicks-
burg Water Works Co., 206 U. S. 496, 509.

In NeYv York, special franchises are property in the fullest
sense. Sizth Ave. R. Co. v. Kerr, 72 N. Y. 330; People v. O’ Brien,
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111 N. Y. 1, 40; Suburban Rapid Transit Co. v. New York, 128
N. Y. 510, 520; People ex rel. Woodhaven Gas Co. v. Deehan,
153 N. Y. 528, 532; Parker v. Elmira, C. & N. R. Co., 165 N. Y.
274; People v. Tax Commissioners, 174 N. Y. 417, 437; Maiter
of White Plains Commassioners, 176 N. Y. 239; Matter of Long
Acre El. L. & P. Co., 188 N. Y. 361; Hatfield v. Straus, 189
N. Y. 208, 219; Coney Island &c. R. Co. v. Kennedy, 15 App.
Div. 588, 592; Rochester &c. Turnpike Road Co. v. Joel, 41
App. Div. 43, 45; Wakefield v. Village of Theresa, 125 App. Div.
38.

A corporation cannot be deprived of its special franchises,
except under the power of eminent domain and upon payment
of their full value. Sizth Ave. R. Co. v. Kerr, 72 N. Y. 330;
Matter of White Plains Commissioners, 176 N. Y. 239; Coney
Island &c. R. Co. v. Kennedy, 15 App. Div. 588, 592; Spring
Valley Water Works v. San Francisco, 124 Fed. Rep. 574;
Monongahela Nav. Co. v. United States, 148 U. S. 312.

While the point has not been directly passed upon by this
court, yet, wherever it has been referred to in the genera] dis-
cussion of the subject of rate regulation, it has been stated or
assumed that, in fixing a rate, the value of the special fral}-
chises must be included in valuing the property of a public
service corporation. Smyth v. Ames, 169 U. S. 466; Reagan V-
Farmers’ L. & T. Co., 154 U. S. 362; Chicago &c. Ry. Co. v.
Tomplins, 176 U. S. 167; Detroit v. Detroit Citizens’ St. Ry. Co.,
184 U. S. 368.

Tn addition to the fact that these franchises are regarded as
“property in the highest sense,” in New York there are some
special considerations which would make it peculiarly flagrant
for the legislature of that State to disregard them, in estab-
lishing a maximum rate for a public service corporation, and
particularly for the appellee. People v. O’Brien, 111 N.Y. 1L
40.

In New York, special franchises are assessed for the purpo
of taxation, under a special statute passed for that purpose:
Laws 1899, Ch. 412; People v. Tax Commissioners, 174 N. Y.

Ses
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417, 437. The right to capitalize special franchises has been
recognized by the law of New York. Laws 1907, Ch. 429,
§§ 55, 69. The capitalization of special franchises was ex-
pressly sanctioned in 1884. Laws 1884, Ch. 367.

An unconditional grant by a State constitutes a contract,
which is entitled to protection under the Constitution just as
fully as a grant made by an individual. Fletcher v. Peck, 6
Cranch, 87; Sinking Fund Cases, 99 U. 8. 700, 719; New Orleans
Water Works Co. v. Rivers, 115 U. S. 674, 681 ; People v. O’ Brien,
111 N. Y. 1.

Good will should have been included among the assets upon
the value of which the company was entitled to a return.
Good will i$ a valuable property right, growing out of the suc-
cessful establishment of a business, over and above the actual
capital invested and employed in the business. Franchises Tax
Cases, 174 N. Y. 417, 424; Gue v. Tidewater Canal Co., 24 How.
261; State R. R. Tax Cases, 92 U. S. 575, 606; Slater v. Slater,
175 N. Y. 143; Matter of White Plains Commissioners, 176 N. Y.
239; People v. Roberts, 154 N. Y. 101; Cleveland dc. Ry. Co. v.
Backus, 154 U. 8. 439; Express Company Cases, 166 U. S. 7L
185; Western Union Tel. Co. v. Gottlieb, 190 U. S. 412; Fargo v.
Hart, 193 U. 8. 490; San Francisco Bank v. Dodge, 197 U. 8. 70.

Mr. Matthewson dealt exclusively with the facts in the cases.

By leave of court, Mr. W. Bourke Cockran, representing cer-
tain interested parties, and Mr. Nathan M althews, representing
the complainant in the case of Haverhill Gas Light Company v.

Barker, pending in U. 8. Circuit Court for the District of Massa-
chusetts, filed briefs herein, as amici curice.

Mg. Jusrice Prckuawm, after making the foregoing state-
ment, delivered the opinion of the court.

At. the outset it seems to us proper to notice the views re-
garding the action of the court below, which have been stated
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by counsel for the appellants, the Public Service Commission, in
their brief in this court. They assume to criticise that court
for taking jurisdiction of this case, as precipitate, as if it were
a question of discretion or comity, whether or not that court
should have heard the case. On the contrary, there was no
discretion or comity about it. When a Federal court is prop-
erly appealed to in a case over which it has by law jurisdiction,
it is its duty to take such jurisdiction (Cohens v. Virginia, 6
Wheat. 264, 404), and in taking it that court cannot be truth-
fully spoken of as precipitate in its conduct. That the case may
be one of local interest only is entirely immaterial, so long as
the parties are citizens of different States or a question is in-
volved which by law brings the case within the jurisdiction of
a Federal court. The right of a party plaintiff to choose a Fed-
eral court where there is a choice cannot be properly denied.
In re Metropolitan Railway Receivership, 208 U. S. 90-110;
Prentis v. Atlantic Coast Line et al., 211 U. 8. 210. In the latter
case it was said that a plaintiff could not be forbidden to try
the facts upon which his right to relief is based before a court
of his own choice, if otherwise competent. It is true an appli-
cation for an injunction was denied in that case because the
plaintiff should in our opinion have taken the appeal allowed
him by the law of Virginia while the rate of fare in litigation was
still at the legislative stage, so as to make it absolutely certain
that the officials of the State would try to establish and enforce
an unconstitutional rule.

The case before us is not like that. It involves the constitu-
tionality, with reference to the Federal Constitution, of two
acts of the legislature of New York, and it is one over which the
Circuit Court undoubtedly had jurisdiction under the act of
Congress, and its action in taking and hearing the case cannot
be the subject of proper criticism.

An examination of the record herein, with reference to the
questions involved in the merits, shows that the act under
which the Gas Commission was appointed was subsequently to
the commencement and trial of this suit, declared, on grounds
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not here material, to be unconstitutional by the Court of Ap-
peals of New York. 191 N. Y. 123, February 18, 1908. The
order made by the commission must therefore be regarded as
invalid. It is not important in this case, because the act of
the legislature of 1906, makes the same provision as to the price
of gas to consumers other than the city that the order does.
We have as remaining to be considered the above-mentioned
two acts of the legislature.

The question arising is as to the validity of the acts limiting
the rates for gas to the prices therein stated. The rule by which
to determine the question is pretty well established in this
court. The rates must be plainly unreasonable to the extent
that their enforcement would be equivalent to the taking of
property for public use without such compensation as under the
circumstances is just both to the owner and the public. There
must be a fair return upon the reasonable value of the prop-
erty at the time it is being used for the public. San Diego Land
& Town Company v. National City, 174 U. S. 739, 757; Same
v. Jasper, 189 U. 8. 439, 442,

Many of the cases are cited in Knozville v. Water Co., just de-
cided, ante, p. 1. The case must be a clear one before the courts
ought to be asked to interfere with state legislation upon the
subject of rates, especially before there has been any actual ex-
perience of the practical result of such rates. In this case the
fates have not been enforced as yet, because the bill herein was
filed and an injunetion obtained restraining their enforcement
before they came into actual operation.

In order to determine the rate of return upon the reasonable
Yalue of the property at the time it is being used for the public,
1t, of course, becomes necessary to ascertain what that value is.
A very great amount of evidence was taken before the master
upon that subject, which is included in five large volumes of
the record. Valuations by expert witnesses were given as to
the value of the real estate owned by the complainant, and as
tO. the value of the mains, service pipes, plants, meters and
Wiscellaneous personal property.
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The value of real estate and plant is to a considerable extent
matter of opinion, and the same may be said of personal estate
when not based upon the actual cost of material and construc-
tion. Deterioration of the value of the plant, mains, and pipes
is also to some extent based upon opinion. All these matters
make questions of value somewhat uncertain; while added to
this is an alleged prospective loss of income from a reduced
rate, a matter also of much uncertainty, depending upon the
extent of the reduction and the probable increased consump-
tion, and we have a problem as to the character of a rate which
is difficult to answer without a practical test from actual op-
eration of the rate. Of course, there may be cases where the
rate is so low, upon any reasonable basis of valuation, that
there can be no just doubt as to its confiscatory nature, and in
that event there should be no hesitation in so deciding and in
enjoining its enforcement without waiting for the damage
which must inevitably accompany the operation of the busi-
ness under the objectionable rate. But where the rate com-
plained of shows in any event a very narrow line of division
between possible confiscation and proper regulation, as based
upon the value of the property found by the court below, and
the division depends upon opinions as to value, which differ
considerably among the witnesses, and also upon the results in
the future of operating under the rate objected to, so that the
material fact of value is left in much doubt, a court of equity
ought not to interfere by injunction before a fair trial has been
made of continuing the business under that rate, and th.uS
eliminating, as far as is possible, the doubt arising from opin-
ions as opposed to facts. s

A short history of the complainant, as to its incorporation
and its capital, and the method by which the value of its fran-
chises was arrived at, will render the further examination of
the case more intelligible.

Prior to 1884 there were seven gaslight companies in New
York City, each operated under separate charters, granted at
different times between the years 1823 and 1865 or 1871. They
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each had the right to use the streets of certain portions of the
city for the purpose of laying their mains and service pipes in
order to furnish gas to the city and the citizens. Not one of
the companies had ever been called upon to pay a penny for
such right, but the grant to each was in that aspect a gratuity.
It was not, at the time of granting franchises such as these, the
custom to pay for them.

In 1884, by chapter 367 of the laws of that year, authority
to consolidate manufacturing corporations was granted upon
conditions mentioned in the act. The directors of the corpo-
rations proposing to consolidate were to make an agreement
for consolidation, embracing, among other things, the amount
of capital and the number of shares of stock into which it
should be divided, the capital not to be in amount more ““than
the fair aggregate value of the property, franchises and rights
of the several companies to be consolidated.” The agreement
was not to be valid until submitted to the stockholders of each
of the companies and approved by two-thirds of each. The
constituent companies, which were afterwards consolidated un-
der their agreement, and pursuant to the act mentioned, were
SIX in number, the seventh, the Mutual Company, withdrawing.
The companies agreed upon the valuation of their property,
which was to be paid for in the stock of the consolidated com-
pany, and the original stock held by the stockholders of each
Company was surrendered to the consolidated company. The
value of the franchises of all the companies was set at the
figure of $7,781,000. The court below said that the master re-
ported there was little direct evidence before him as to the
value of the franchises, to which the court added that if the
master, by direct evidence, meant testimony of the same kind
regarding their value as had been offered regarding every item
of tangible property, there was none at all.

The court further stated “that it does not appear in the evi-
dence how the valuation of the franchises was measured, or
why the figures selected were chosen, but that it was true that
when complainant was organized, in 1884, under the consolida-
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tion statute, which in terms permitted it to acquire the prop-
erty and franchises of the other companies, it issued stock of
the par value of $7,781,000, representing the franchises it then
acquired and nothing else, and that the stock was held by pur-
chasers, who, I am compelled to think, had a right to rely upon
legal protection for legally issued stock.” It is not, of course,
contended there was special stock issued for this particular item,
but it was included in the total sum for which the consolidated
company issued its stock and upon its receipt the stockholders
in the various companies surrendered their stock in those com-
panies. The result was that the amount of the stock issued by
the consolidated company was increased by $7,781,000, rep-
resenting a value of franchises which was agreed upon by the
stockholders in the companies, and which had never cost any
of them a single penny.

It cannot be disputed that franchises of this nature are prop-
erty and cannot be taken or used by others without compensa-
tion. Monongahela Co. v. United States, 148 U. 8. 312; People
v. O’Brien, 111 N. Y. 1, and cases cited. The important ques-
tion is always one of value. Taking their value in this case as
arrived at by agreement of their owners, at the time of the con-
solidation, that value has been increased by the finding of the
court below to the sum of $12,000,000 at the time of the com-
mencement of this suit. The trial court said: “If, however,
complainant’s franchises were worth $7,781,000 in 1884, and
its tangible property, at the same time, was appraised (3S'ap'
pears in evidence), at $30,000,000 (in round figures), then since
complainant’s business (in sales volume) has, in twenty-three
years, almost quadrupled, and its tangible assets grown 1
$47,000,000, it appears to me that a fair method of fixing value
of the franchises in 1905 is to assume the same growth in value
for the franchises as is demonstrated by the evidence in the
case of tangible property. If, therefore, the franchise valua-
tion of 1884 was proportioned to personalty and realty of
$30,000,000, a franchise valuation proportioned to $47,000,000
in 1905 would be over $12,000,000. This, I think, a logical re-




WILLCOX ». CONSOLIDATED GAS CO. 45

212 U. 8. Opinion of the Court.

sult from the assumption I am compelled to start with, <. e.,
that franchises have a separate and independent value. But
there is, however, no method of valuing franchises, except by
a consideration of earnings; earnings must be proportioned to
assets; and both kinds of assets, tangible and intangible, must
stand upon the same plane of valuation; having, therefore, a
measure of growth of tangible assets from 1884 to 1905, the
franchise assets must be assumed to have grown in the same
proportion. I find that the value of complainant’s franchises
at the date of inquiry was not less than $12,000,000, making a
total valuation of $59,000,000, upon which the probable return
is $3,030,000, or very considerably less than 6 per cent.”” The
Judge stated his own views as opposed to includingthese fran-
chises in the property upon the value of which a return is to
be calculated in fixing the amount of rates, but held that he
was bound by decided cases to hold against his personal views.
! We are not prepared to hold with the court below as to the
mereased value which it attributes to the franchises. It is not
only too much a matter of pure speculation, but we think it is
also opposed to the principle upon which such valuation should
be made. This corporation is one of that class which is subject
to regulation by the legislature in the matter of rates, provided
they are not made so low as to be confiscatory. The franchises
granted the various companies and held by complainant con-
Slstgd in the right to open the streets of the city and lay down
Mains and use them to supply gas, subject to the legislative
right to so regulate the price for the gas as to permit not more
than a fair return (regard being had to the risk of the business)
upon the reasonable value of the property at the time it is
being used for the public.

The_ evidence shows that from their creation, down to the
?OIIS'Ohdation in 1884, these companies had been free from leg-
;Slam"e regulation upon the amount of the rates to be charged
1211: geas. 'Ijhey bad been most prosperous and had divided very
py %d earnmgs‘ in the shape of dividends to their stockholders,

Vidends which are characterized by the Senate committee,
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appointed in 1885 to investigate the facts surrounding the con-
solidation, as enormous. The report of that committee shows
that several of the companies had averaged, from their crea-
tion, dividends over sixteen per cent, and the six companies in
the year 1884 paid a dividend upon capital which had been
increased by earnings, as in the case of the Manhattan and the
New York, of eighteen per cent, and, had it been upon the
money actually paid in, it would have been nearly twenty-
five per cent.

The committee also said in the same report that these “fran-
chises were in force November 10, 1884, the time of the con-
solidation, and the money invested in them was earning the
same enormous dividends. So far as the evidence shows, there
was nothing in the condition of affairs on the 10th of Novem-
ber to indicate that these franchises would not be as valuable
for the next twenty years as they had been in the past. There
were gas companies enough in the city with a capacity capable
of supplying the demands for the next twenty years. A law
was on our statute books that virtually prohibited the laying
of any more gas pipes in the streets. The gas companies had
an agreement among themselves, fixing the price of gas ab a
figure that paid these dividends. The people were paying this
price, as they had in the past, without objection or protest.
This price may have been too high, and the dividends were
excessive, but they were not illegal, and the valuation of the
franchises computed upon these dividends, and that state of
facts cannot be called a violation of a law that expressly
authorized it to be done, unless such valuation was too
high.”

The committee, upon these facts, were of opinion that the
valuation of $7,781,000 for the franchises was not more than
their fair aggregate value. -

Assuming, as the committee did, that the company \.)VOU?d
be permitted to charge the same prices in the future whlch 1
the past had resulted in these “enormous’ or “excessive” divi-
dends, it need not be matter of surprise that a franchise by




WILLCOX v. CONSOLIDATED GAS CO. 47

212 U. 8. Opinion of the Court.

means of which such dividends had been possible was not re-
garded as overvalued at the sum stated in 1884.

We think that under the above facts the courts ought to ac-
cept the valuation of the franchises fixed and agreed upon un-
der the act of 1884 as conclusive at that time. The valuation
was provided for in the act, which was followed by the com-
panies, and the agreement regarding it has been always recog-
nized as valid, and the stock has been largely dealt in for more
than twenty years past on the basis of the validity of the val-
uation and of the stock issued by the company.

But although the State ought, for these reasons, to be bound
to recognize the value agreed upon in 1884 as part of the prop-
erty upon which a reasonable return can be demanded, we do
not think an increase in that valuation ought to be allowed
upon the theory suggested by the court below. Because the
amount of gas supplied has increased to the extent stated, and
the other and tangible property of the corporations has in-
creased so largely in value, is not, as it seems to us, any reason
for attributing a like proportional increase in the value of the
franchises. Real estate may have increased in value very
?argely, as also the personal property, without any necessary
Increase in the value of the franchises. Its past value was
founded upon the opportunity of obtaining these enormous
and excessive returns upon the property of the company, with-
out legislative interference with the price for the supply of gas,
but that Immunity for the future was, of course, uncertain, and
the moment it ceased and the legislature reduced the earnings
to a reasonable sum the great value of the franchises would be
at once and unfavorably affected, but how much so it is not
bossible for us now to see. The value would most certainly not,
Increase. .The question of the regulation of rates did from
t‘;lne to tlm.e thereafter arise in the legislature, and finally
: Minated in these acts which were in existence when the

ourt below found this increased value of the franchises.

Ve : c ;
b cannot, in any view of the case, concur in that find-
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This increase in value did, however, form part of the sum
upon which the court below held the complainant was entitled
to a return. That court found the value of the tangible assets
actually employed at the time of the commencement of this
suit in the business of supplying gas by the complainant to be
$47,831,435, to which it added the $12,000,000 as the value
of the franchises as found by it, making the total of $59,831,435,
upon which it held that the company was entitled to a return
of 6 per cent, being $3,589,886.10. It also found its total net
income for the year 1905 amounted to $5,881,192.45, almost 10
per cent upon the sum above named. Altering the finding of
the court so far only as to place the value of the franchises at
the time agreed upon in 1884, $7,781,000, the total value upon
that basis of the property employed by the company would be
$55,612,435, upon which 6 per cent would be $3,336,746.10,
while the sum, estimated as the return on 80 cent gas would
have been $3,024,592.14, which is nearly 5§ per cent on the
above total of $55,612,435.

What has been said herein regarding the value of the fran-
chises in this case has been necessarily founded upon its own
peculiar facts, and the decision thereon can form no precedent
in regard to the valuation of franchises generally, where the
facts are not similar to those in the case before us. We simply
accept the sum named as the value under the circumstances
stated. :

There is no particular rate of compensation which mus.t n
all cases and in all parts of the country be regarded as s_ufﬁclent
for capital invested in business enterprises. Such compensa”
tion must depend greatly upon circumstances and local}ty;
among other things, the amount of risk in the business'ls a
most important factor, as well as the locality where the business
is conducted and the rate expected and usually realized there
upon investments of a somewhat similar nature with regard' "
the risk attending them. There may be other matters Whl(:'h
in some cases might also be properly taken into account 1
determining the rate which an investor might properly expect
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or hope to receive and which he would be entitled to without
legislative interference. The less risk, the less right to any
unusual returns upon the investments. One who invests his
money in a business of a somewhat hazardous character is very
properly held to have the right to a larger return without leg-
islative interference, than can be obtained from an investment
in Government bonds or other perfectly safe security. The
man that invested in gas stock in 1823 had a right to look for
and obtain, if possible, a much greater rate upon his invest-
ment than he who invested in such property in the city of
New York years after the risk and danger involved had been
almost entirely eliminated.

In an investment in a gas company, such as complainant’s,
the risk is reduced almost to a minimum. It is a corporation,
which in fact, as the court below remarks, monopolizes the gas
service of the largest city in America, and is secure against
competition under the circumstances in which it is placed,
because it is a proposition almost unthinkable that the city of
New York would, for purposes of making competition, permit
the. streets of the city to be again torn up in order to allow the
mains of another company to be laid all through them to supply
gas which the present company can adequately supply. And,
So‘far as it is given us to look into the future, it seems as cer-
tain ag anything of such a nature can be, that the demand for
gas will increase, and, at the reduced price, increase to a con-
Siderable extent. An interest in such a business is as near a
safe an'd secure investment as can be imagined with regard to
any private manufacturing business, although it is recognized
?t the same time that there is a possible element of risk, even
I such a business. The court below regarded it as the most
favorably situated gas business in America, and added that
all gas business is inherently subject to many of the vicissitudes
;’ﬁ maDUfaCturi.ng. Under the circumstances, the court held

at a rate which would permit a return of six per cent would
enough to avoid the charge of confiscation, and for the reason

af s
& return of such an amount was the return ordinarily
VOL, coxir—4

thy
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sought and obtained on investments of that degree of safety
in the city of New York.

Taking all facts into consideration, we concur with the court
below on this question, and think complainant is entitled to six
per cent on the fair value of its property devoted to the public
use. But assuming that the company is entitled to six per cent
upon the value of its property actually used for the public, the
total value fixed by the court below is, as we have seen, much
too large. We must first strike out the increased value of the
franchises asserted by the court over the amount agreed upon
in 1884, when the companies were consolidated. We also find
that the total value of the tangible property is made up of
several items, two of which are—

iesliestnte 3% ek 4o (N iy b Mt Ty $11,985,435

BN Pt fasimia: Selts o et el disi oy 1y 15,000,000

Both depend largely upon the opinions of expert witnesses as
to the value of that kind of property. Where a large amouI}t
of the total value of a mass of different properties consists In
the value of real estate, which is only ascertained by the vary-
ing opinions of expert witnesses, and where the opinions of
the plaintiffs’ witnesses differ quite radically from those of
the defendants’, it is apparent that the total value must nec-
essarily be more or less in doubt. It, in other words, becomes
matter of speculation or conjecture to a great extent. I? may
be, as already suggested, that in many cases the rates objected
to might be so low that there could be no reasonable doubt of
their inadequacy upon any fair estimate of the value of the
property. In such event the enforcement of the rates should
be enjoined even in a case where the value of the property d‘?‘
pends upon the value to be assigned to real estate by the evi-
dence of experts. But there may be other cases where the
evidence as to the probable result of the rates in coptroversy
would show they were so nearly adequate that nothlgg but a
practical test could satisfy the doubt as to their sufficiency.

In this case a slicht reduction in the estimated Yalue of the
real estate, plants and mains, as given by the witnesses for
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complainant, would give a six per cent return upon the total
value of the property as above stated. And again,increased
consumption at the lower rate might result in increased earn-
ings, as the cost of furnishing the gas would not increase in
proportion to the inereased amount of gas furnished.

The elevated railroads in New York when first built charged
ten cents for each passenger, but when the rate was reduced to
five cents it is common knowledge that their receipts were not
cut in two, but that from increased patronage the earnings in-
creased from year to year, and soon surpassed the highest sum
ever received upon the ten cent rate.

Of course, there is always a point below which a rate could
not be reduced and at the same time permit the proper return
on the value of the property, but it is equally true that a re-
duction in rates will not always reduce the net earnings, but
on the contrary may increase them. The question of how
much an increased consumption under a less rate will increase
the earnings of complainant, if at all, at a cost not proportioned
to the former cost, can be answered only by a practical test.
In such a case as this, where the other data upon which the
Cofnputation of the rate of return must be based, are from the
evidence so uncertain, and where the margin between possible
confiscation and valid regulation is so narrow we cannot say
there is no fair or just doubt about the truth of the allegation
that the rates are insufficient.

: The complainant also contends that the State having taxed
1t upon its franchises cannot be heard to deny their existence

or their value as taxed.
fr;};;%lifact that the State has taxed the company upon its
l15es at a greater value than is awarded them here, is not
I\?sterlfﬂ. Those taxes, even if founded upon an erroneous
s ‘Latlon,' were properly treated by the company as part of
e f:gatmg expenses, to be paid out of its eamings before
Tk Suagl?unt could be arrived at .applicable to dividends,
o, Icl x }iltter sums were not sufficient to permit the proper
: € property used by the company for the public,
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then the rate would be inadequate. The future assessment of
the value of the franchises, it is presumed, will be much lessened
if it is seen that the great profits upon which that value was
based are largely reduced by legislative action. In that way
the consumer will be benefited by paying a reduced sum (al-
though indireetly) for taxes.

We are also of opinion that it is not a case for a valuation of
“good will.” The master combined the franchise value with
that of good will, and estimated the total value at $20,000,000.

The complainant has a monoply in fact, and a consumer must

take gas from it or go without. He will resort to the “old
stand,” because he cannot get gas anywhere else. The court
| below excluded that item, and we concur in that action.
1 And we concur with the court below in holding that the
i value of the property is to be determined as of the time when
| the inquiry is made regarding the rates. If the property, which
? legally enters into the consideration of the question of rates,
has increased in value since it was acquired, the company 13
entitled to the benefit of such increase. This is, at any rate,
the general rule. We do not say there may not possibly be an
exception to it, where the property may have increased so enor-
mously in value as to render a rate permitting a reasonable re-
turn upon such increased value unjust to the public. How such
facts should be treated is not a question now before us, as this
case does not present it. We refer to the matter only for the
purpose of stating that the decision herein does not prevent an
inquiry into the question when, if ever, it should be necessarily
presented.

The matter of the increased cost of the gas, resulting frO‘H.]
the provisions of the acts, as to making the gas equal to 22
candle-power, is also alleged as a reason for inadequacy of
rate.

It appears that the average candle-power actually p ;
in the first six months of the year 1905 was 22, Wh_ﬂe but 20
candle-power was exacted by law, and for the last six months
of that year, while 22 candle-power was exacted, the average

roduced
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amount was 24.19. This expense was included in the operat-
ing expense of that year, which resulted in the net earnings
above mentioned, while the company was complying with the
requirements of the act in this particular. .

It is unnecessary, therefore, to further inquire as to the addi-
tional expense caused by this requirement.

Again, it has been asserted that the laws are unconstitutional,
because of the provision as to pressure, and also by reason of
the penalties which a violation of the acts may render a corpo-
ration liable to.

The acts provide that the pressure of the gas in the service
mains at any distance from the place of manufacture shall not
be less than one inch nor more than two and a half inches.

The evidence shows that to put a pressure such as is de-
manded by the acts upon the mains and other service pipes in
their present condition would be to run a great risk of ex-
plosion, and consequent disaster. Before compliance with this
provision would be safe the mains and other pipes would have
to be strengthened throughout their whole extent, and at an
expenditure of many millions of dollars, from which no return
could be obtained at the rates provided in the acts. This
would take from the complainant the ability to secure the
PEtl}rn to which it is entitled upon its property, used for sup-
plying gas, and the provision as to the amount of pressure is
therefore void. This particular duty imposed by the acts is,
however, clearly separable from the enactments as to rates,
and we have no doubt that the remainder of the statute would
have been enacted, even with that provision omitted.

The obligation would remain upon the company to have a
Pressure sufficient to insure a light of 22 candle-power, as pro-
vided in the acts.

We are of the same opinion as to the penalties provided for
& violation of the acts. They are niot a necessary or inseparable
Part of the acts, without which they would not have been
Passed. If these provisions as to penalties have been properly
tonstrued by the court below, they are undoubtedly void,
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within the principle decided in Ez parte Young, 209 U. S. 123,
and the cases there cited, because so enormous and overwhelm-
ing in their amount.

When the objectionable part of a statute is eliminated, if the
balance is valid and capable of being carried out, and if the
court can conclude it would have been enacted if that portion
which is illegal had been omitted, the remainder of the stat-
ute thus treated is good. Reagan v. Trust Co., 154 U. 8. 362,
395; Berea College v. Commonwealth of Kentucky, 211 U. S. 45,
54. This is a familiar principle.

Lastly, it is objected that there is an illegal discrimination as
between the city and the consumers individually. We see no
discrimination which is illegal or for which good reasons could
not be given. But neither the city nor the consumers are find-
ing any fault with it, and the only interest of the eomplainant
in the question is to find out whether, by the reduced price to
the city, the complainant is upon the whole unable to realize
a return sufficient to comply with what it has the right to de-
mand. What we have already said applies to the facts now in
question.

We cannot see from the whole evidence that the price fixed
for gas supplied to the city by the wholesale, so to speak, would
so reduce the profits from the total of the gas supplied as to
thereby render such total profits insufficient as a return upon
the property used by the complainant. So long as the total is
enough to furnish such return it is not important that with re-
lation to some customers the price is not enough. Minneapolis
&e. v. Minnesota, 186 U. S. 257; Atlantic Coast Line V. North
Carolina Commassion, 206 U. S. 1.

Upon a careful consideration of the case before us we are of
opinion that the complainant has failed to sustain the burden
cast upon it of showing beyond any just or fair doubt that the
acts of the legislature of the State of New York are in fact con-
fiscatory.

It may possibly be, however, that a practical experienqe of
the effect of the acts by actual operation under them might
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prevent the complainant from obtaining a fair return, as already
described, and in that event complainant ought to have the
opportunity of again presenting its case to the court. To that
end we reverse the decree, with directions to dismiss the bill
without prejudice, and

It vs so ordered.

RAKES v. UNITED STATES.

ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOR THE
WESTERN DISTRICT OF VIRGINIA.

No. 257.  Argued January 4, 1909.—Decided January 18, 1909.

Jurisdiction of this court to review judgments of conviction in eriminal
cases under clause 3 of § 5 of the act of March 3, 1891, c. 517, 26 Stat.
827, as amended by the act of July 20, 1897, c. 68, 29 Stat. 492, de-
pends on the sentence which can be imposed, and not on the crime
charged in the indictment; and where the Federal statute prescribes
that the punishment shall be the same as that prescribed by the state
lav./ and under the state law the punishment is less than capital a
writ of error will not lie.

The suggestion in the brief of counsel of the unconstitutionality of the
Stat'ute I%nder which plaintiff in error was convicted, does not raise
an issue Involving the construction or application of the Constitution
giving this court jurisdiction to review under § 5 of the act of March 3,

1891, c. 517, 26 Stat. 827, when the contention presented has been

heretofore adversely disposed of ; nor does the assertion of errors of

construction furnish a basis for jurisdiction under that statute.

THE facts are stated in the opinion.
Mr. Waller R, Staples for plaintiff in error.

Mr. Assistant Attorney General Fowler for defendant in error.

Mx. Caiter Justice Fuvuer delivered the opinion of the court.

Th

il

1518 a writ of error issued directly from this court to the
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District Court of the United States for the Western District of
Virginia under § 5 of the act of March 3, 1891, c. 517, 26 Stat.
827, as amended by the act of July 20, 1897, c. 68, 29 Stat. 492,
and cannot be maintained unless this was a case of ““conviction
of a capital crime,” or a case involving “the construction or
application of the Constitution of the United States,” or a case
in which “the constitutionality of any law of the United States
is drawn in question.”

Plaintiff in error was indicted under §§ 5508 and 5509 of the
Revised Statutes for conspiracy, and for killing one Ann Hall
in carrying out said conspiracy, and was found guilty of the
conspiracy and of murder in the second degree, the jury fixing
the punishment “for said last mentioned offense at imprison-
ment in the penitentiary for fifteen (15) years.” Judgment was
rendered against him of imprisonment in the United States
Penitentiary at Atlanta, Georgia, for a period of fifteen years
and one day, commencing on the day of his committal to the
penitentiary, and he was fined $100.

By § 5508 of the Revised Statutes it is made an offense
against the United States for two or more persons to conspire to
injure, oppress, threaten or intimidate any citizen in the free
exercise or enjoyment of any right or privilege secured to him
by the Constitution or laws of the United States, the punish-
ment prescribed being a fine of not more than $5,000, imprison-
ment not more than ten years and ineligibility to any office or
place of honor, profit or trust created by the Constitution or
laws of the United States. And by § 5509 it is provided that
if in committing the above offense any other felony or misde-
meanor be committed, the offender shall suffer such punishment
as is attached to such felony or misdemeanor by the laws of
the State in which the offense is committed.

Section 3664 of the Code of Virginia enacts that “murder of
the second degree, shall be punished by confinement in th’(f
penitentiary not less than five nor more than eighteen years.

Class 3 of § 5 gives the writ directly in “cases of conviction
of a capital erime,” and this case does not fall within it, because
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under the verdict capital punishment could not be inflicted.
The jurisdiction of this court, in this regard, does not depend
upon the crime charged in the indictment, and it is clear that
as the accused was found guilty of murder in the second degree,
for which the sentence of death could not be imposed, he was
not convicted of a capital offense.

In Fitzpatrick v. United States, 178 U. S. 304, Fitzpatrick was
indicted for murder in the first degree, and the jury returned
a verdict of guilty “without capital punishment,” as permitted
by the statute. The United States insisted that this was not
“conviction of a capital crime,” but Mr. Justice Brown, speak-
ing for the court, said that the qualification “does not make
the crime of murder anything less than a capital offense or a
conviction for murder anything less than a conviction for a
capital crime, by reason of the fact that the punishment ac-
tually imposed is imprisonment for life. The test is not the
punishment which is imposed, but that which may be imposed
under the statute.” And see Good Shot v. United States, 179
U.8.87. But in the present case the accused was found guilty
of murder in the second degree, for which the sentence of death
could not be imposed, and it was not a case where the penalty
of death was escaped by qualification of the verdict.

In Davis v. United States, 107 Fed. Rep. 753, the defendant
could have been convicted under the indictment for a capital
offense, but was in fact found guilty only of a conspiracy, and
the Circuit Court of Appeals for the Sixth Cireuit correctly
held that that court had jurisdiction. And, speaking through
Severens, J ., said: « Only the conspiracy is of Federal cognizance,
and _it is that offense which is made punishable. If, in the pros-
ecution of it, a thing is done which is a crime by the laws of the
State the conspiracy is punishable by a measure of punishment
eq.ual to that preseribed by the law of the State for such other
crime.  But it is an aggravation merely of the substantive
offense (_)f conspiracy. If the latter is not proven there can be
0 conviction for the offense which constitutes the aggravating
arcumstance, and the proceeding falls to the ground. It is
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!1 plainly indicated in Motes v. United States, 178 U. S. 458, that
this is the view taken of these sections by the Supreme Court.
It cannot be doubted that it was within the power of Congress
to deal with such a conspiracy and impose such punishment
therefor as it should deem proper; and, having such authority,
it was competent to take notice of such incidents of violence
and wrong as were likely to happen in the prosecution of such
combinations, and to measure the punishment by that which is
prescribed by the local law for such acts when made, of them-
selves, the subject of punishment. Though measured by those
laws, the penalty is imposed by the law of the United States.”
Nor can we see that the case involved the construction or ap-
plication of the Constitution of the United States, or drew in
i question the constitutionality of a law of the United States,
because no definite issue was raised in regard thereto, and,
while in the brief of counsel for plaintiff in error it was suggested
| that § 5509 was unconstitutional, that contention, however
presented, was long since put at rest. Motes v. United States,

178 U. 8. 458; Logan v. United States, 144 U. S. 263; In e

Quarles, 158 U. S. 532. And assertion of errors of construction

furnishes no basis for jurisdiction on constitutional grounds

under § 5 of the act of March 3, 1891.
Writ of error dismissed.

PRESIDIO COUNTY, TEXAS, v. THE NOEL-YOUNG
BOND & STOCK COMPANY.

CERTIORARI TO THE UNITED STATES CIRCUIT COURT OF APPEALS
FOR THE FIFTH CIRCUIT.

No. 41. Argued December 4, 1908.—Decided January 18, 1909.

Where the officers having statutory authority to issue bonds have also

! the statutory authority to determine whether conditions precedent
i have been performed, certify by recitals therein that the bonds 1.11‘8
issued in virtue of the statute, such recitals import compliance with
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the statute upon which a bona fide purchaser can rely, and the obligor
cannot against such a purchaser assert the contrary. Evansville v.
Dennett, 161 U. S. 434.

In the absence of evidence to the contrary the presumption is that a
third party producing a genuine negotiable instrument is a bona fide
purchaser for value.

The doctrine of s pendens has no application to commercial securities.
Orleans v. Platt, 99 U. 8. 676, 682.

In respect to the doctrines of commercial law and general jurisprudence,
while courts of the United States, in questions balanced with doubt,
will, for the sake of harmony, lean towards an agreement with the
state courts, as a general rule they will exercise their independ-
ent judgment uncontrolled by decisions based on local statutes and
usage; and so in this instance as the state court proceeded in part on
grounds inconsistent with the decisions of this court in such cases,
its decision should not be followed. Ball, Huichings & Co. v. Pre-
sidio County, 88 Texas, 60, not followed.

Although a coupon is for interest to become due on the bond the prom-
ises to pay are as distinet as though expressed in different instruments,
and, as the bond and the coupons are capable of separate ownership,
& suit on the bonds and a suit on the coupons are based on different
causes of action.

A bona fide purchaser for value before maturity of bonds is not pre-
cluded or affected by an adverse judgment in a suit on the coupons
of those bonds to which suit he is not a party and of which he had no
notice.

000 Fed. Rep. 000, affirmed.

THE facts, which involve the validity of bonds issued by the
petitioner, are stated in the opinion.

Mr.T. J. Bedl for petitioner:

The judgment of the District Court of Presidio County,
rendered in March, 1893, and affirmed by the Supreme Court of
Texas, in which the bonds in this case were held void, was a
bar to plaintiff’s action, and the court should have so instructed
the jury. Lewis v. Brown Township, 109 U. S. 162, 168; Ball,
Huichings & Co. v. Presidio County, 88 Texas, 60.

A.judgment is conclusive, not only upon those who are actual
parties to the litigation, but also upon all persons who are in
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privity with them, in law or estate, and a person is bound by
a judgment as a privy to one of the parties, when he has suc-
ceeded to some right, title or interest of that party in the
subject-matter of the litigation. 2 Black on Judgments, § 549;
Calderwood v. Brooks, 28 California, 151; Thompson v. Clarke,
4 Hun, 164.

The bonds sued on were issued without lawful authority, not
being supported or authorized by any order of the Commis-
sioners’ Court of Presidio County, Texas. 88 Tex. Rep. 60;
Caruthers v. The State, 67 Texas, 182; Francis v. Howard County,
50 Fed. Rep. 62.

The bonds were issued and delivered for the illegal purpose
of furnishing a courthouse already constructed. They were
issued without any lawful authority, the power of the county
to issue bonds to erect a courthouse and jail having been ex-
hausted, as appears from the order of the Commissioners’ Court
recited on the face of the bonds, and the contracts mentioned
in said order of the court and the registry of said bonds affected
with notice the purchasers of the bonds in this suit, that said
bonds were issued without authority of law. Caruthers v. The
State, 67 Texas, 132; Nolan County v. The State, 83 Texas, 183;
Francis v. Howard County, 50 Fed. Rep. 62; Francis v. Howard
County, 54 Fed. Rep. 487; Dawvies County v. Dickinson, 117
U. S. 657; City of Brenham v. Bank, 144 U. S. 173; Nesbult v.
Independent District, 144 U. S. 610; Dickson County v. Field,
111 U. 8. 83; Knox County v. Aspinwall, 21 How. 539; Ogden V.
Davis County, 102 U. S. 634; Sutliff v. Board, 147 U. 8. 230;
Lake County v. Graham, 130 U. S. 675; Buchanan v. City of
Litchfield, 102 U. 8. 278; Clabourne County v. Brooks, 111 U. 8.
400; Lewis v. City of Shreveport, 180 U. S. 283; Dill. Mun. Corp.,
§ 546.

The order of December 4, 1886, did not authorize the issuing
of the bonds, and the undisputed evidence shows that blank
lithographic courthouse and jail bonds were filled out and de-
livered to the contractor, for the unlawful purpose of furnish-
ing the courthouse, for which purpose there is no authority of
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law, under the constitution and laws of Texas, to issue bonds.
Revised Statutes, Texas, art. 1527; Holly v. Hopkins, 74 Texas,
147; Brown v. Rease, 57 Texas, 318; Barnett v. City of Dennison,
145 U. S. 141; Anthony v. Jasper County, 101 U. S. 693; School
District v. Stone, 106 U. S. 183; Harchman v. Bates County, 92 |
U. 8. 169; Bates County v. Wanters, 97 U. S. 85; Colar v. City of
Cleburne, 131 U. S. 162; Township of Oakland v. Skinner, 94
U. 8. 248; Martin v. Nesbitt, 8 Tennessee, 383; Lewis v. Barber
County, 12 Kansas, 186; Well v. Supervisors, 102 U. S. 625.

The recitals of the laws, under which the bonds purport to
be issued, are not the recital of any facts, but only conclusions
of law. Dawis County v. Dickens, 117 U. S. 657; Francis v.
Howard County, 54 Fed. Rep. 487.

Mr. Millard Patterson, for respondent, submitted:

The plea of former judgment relied upon by plaintiff in error
being simply as to the alleged fact that interest coupons had
been held void upon the ground that the coupons (and bonds)
had been issued for an unlawful purpose, to wit: to buy furni-
ture, this plea as to this collateral fact was not established by
the judgment of the Supreme Court of Texas, which did not
decide that point, but simply decided that the interest coupons
were void because they had no order of the Commissioners’
Court to support them. City of Aurora v. West, 7 Wall. 82—
107; Russell v. Place, 94 U. S. 606; Lyon v. P. & G. Mfy. Co.,
125U. S. 698, 702; Stephens on Pleading, § 353; Field's Estate,
2 Rawle (Pa.), 357; Greeley v. Smith, Fed. Cas. 5,749; Godard v.
B€n§0n, 15 Abbotts’ Practice, 191; Sims v. Frankfort, 79
Indiana, 446; Crandell v. Gallup, 12 Connecticut, 373; Tezas
Banking Co. v. Hutchins, 53 Texas, 61.

The judgment of the Supreme Court of Texas on certain in-
terest coupons maturing prior to 1893 could under any circum-
stances only be a bar in this action on the bonds maturing in
1901 as to the point actually litigated and determined.

Thfi cause of action in the suit of Ball, Hutchings & Co. being
¢ertain coupons which matured prior to 1893, and this suit
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being upon the bonds which matured in 1901, the causes of ac-
tion are different.

The judgment of the Supreme Court of Texas being simply
upon certain coupons which had then matured cannot be bind-
ing on defendant in error, as this suit was brought, not upon any
of those coupons, but upon the six bonds themselves more than
ten years afterward, and defendant in error was not a party to
that case, and the subject-matter of this suit was different from
the subject-matter in the former case. Nesbitt v. Ind. District
of Riverside, 144 U. S. 610, 621; Cromwell v. Sac County, %4
U. S. 351, 371; Wilmington & W. Ry. Co. v. Alsbrook, 146 U. 8.
279, 302; Keokuk & W. R. R. Co. v. Scotland Co., 152 U.S. 314,
315; Ball, Hutchings & Co. v. Presidio Co., 88 Texas, 65.

The Commissioners’ Court of Presidio County having power
to issue the bonds; and it being shown that they were issued
under an order of that court, and recited upon their face that
they had been issued for the lawful purpose of building a court-
house, and full value having been paid for them by the original
purchasers without any notice to the contrary, the only issue
raised by the pleadings was whether or not they were void
because in fact issued for the unlawful purpose of furnishing
the courthouse; and the trial court, and the United States Cir-
cuit Court of Appeals, did not err in determining that the pur-
chaser of the bonds had a right to rely upon the truth of the
recitals.

Even if the recital in the bonds as to the date of the order
under which they were issued was false, whether intentional or
inadvertent, would not bind or affect a purchaser with notice of
the fact that the bonds were issued for an unlawful purpose.
Pickens Township v. Post, 99 Fed. Rep. 650, and cases there
cited; Chaffee County Coms. v. Potter, 142 U. 8. 355, 366; Nolan
County v. The State, 83 Texas, 182-201; Waite v. Santa Cruz,
184 U. S. 302, 329; Evansville v. Dennett, 161 U. S. 434, 44(_5;
Stanley County Commissioners v. W. N. Coler & Co., 190 U. S.
442, 444; Venice v. Murdock, 92 U. S. 494, 502; Pine Grove
Township v. Talcott, 19 Wall. 666, 679; Marshall County V-
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Schenck, 5 Wall. 772, 785; Scotland Co. v. Hill, 132 U. 8. 107,
117; Orleans v. Platt, 99 U. S. 676; Board of Commassioners v.
National Life Ins. Co., 90 Fed. Rep. 231; Village of Kent v.
Dana, 100 Fed. Rep. 60.

Mr. Justick HARLAN delivered the opinion of the court.

By an act of the legislature of Texas approved February 11th,
1881, the County Commissioners’ Court of every county that
had no courthouse was authorized and empowered to issue
county bonds, with interest coupons attached, in such amount
as might be necessary to erect a suitable building for a courthouse
—such bonds to run not exceeding fifteen years, redeemable
at the pleasure of the county, and bearing interest at a rate not
exceeding eight per cent per annum. The act provided that
the bonds should be signed by the County Judge, coun-
tersigned by the County Clerk and registered by the County
Treasurer before being delivered. It also provided that the
county should not issue a larger number of bonds than a tax
of one-fourth of one per cent annually would liquidate in ten
years, and that the bonds should be sold only at par value.
General Laws, Texas, 1881, p. 5.

This act was amended in 1884, at a called session of the
eighteenth legislature of Texas, so as to authorize the Com-
missioners’ Court to issue county bonds (running not exceed-
mg fifteen years) with interest coupons attached in such amount
qs.might be necessary to erect a suitable courthouse building or
Jatl, or both. General Laws, Texas, 1884, p. 28.

By another act passed March 27th, 1885, the power given by
the act of 1884 to issue bonds for courthouse and jail purposes,
or b(?th in such amount as might be necessary, was recognized,
and in addition county bonds theretofore issued for jail pur-
Poses under the act of 1881, as amended by the act of 1884,
Were validated. General Laws, Texas, 1885, p. 56.

The present action was brought July 26th, 1904, by the Noel-

oung Bond & Stock Company, a Missouri corporation, as
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holder, owner and bearer, to recover the amount of certain
bonds—numbered 90, 91, 92, 94, 95 and 96, respectively—
with interest coupons attached.

Each of the bonds sued on is in the name of the county, is
for $1,000 and payable to bearer fifteen years after date, at
8 per cent per annum interest, on the tenth of April, at the
State Treasury. It recites that it was “issued by virtue of an
act of the Legislature of the State of Texas, entitled ‘An act
to authorize the County Commissioners’ Court of the several
counties of the State to issue bonds for the erection of a court-
house and to levy a tax to pay for the same,’ approved Feb-
ruary 11, 1881, and by virtue of the provisions of chapter 17,
laws of called session of the Eighteenth Legislature, which said
chapter has since been validated by the act of March 27, 1885,
authorizing the County Commissioners’ Court of the several
counties of the State to issue bonds for the erection of a county
jail, and by order of the County Commissioners’ Court of sai.d
County of Presidio, on the 9th day of February, 1886, and is
redeemable before maturity at the pleasure of the county.” _

To each bond was affixed the seal of the County Commis-
sioners’ Court and was signed by the County Judge, counter-
signed by the Clerk of the County Court and by the County
Treasurer, the latter certifying that it had been registere@.

At the trial the court instructed the jury that the suit on
the coupons was barred by the Texas statute of limitations, but
it directed a verdict for the amount of the bonds with in_tel‘es‘D
from December 6, 1900. That judgment was affirmed in the
Circuit Court of Appeals, but without any opinion.

The county insists that although the bonds purport to hax'/e
been issued by order of the County Commissioners’ Court
virtue of certain legislative enactments referred to on the fage
of the bonds, and which authorizes that court to issue bonds
for the erection of a courthouse or jail, or both, and although

each bond is attested by the seal of the Commissioners’ Court
and the signatures of the officers who alone coul
sign bonds issued for courthouse and jail purposes, t

d attest and
he court
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exceeded its powers in issuing the present bonds in that by
its order of February 9th, 1886 bonds to the extent of only
$86,000 were authorized—$60,000 for a courthouse and $26,000
for a jail; whereas, that amount of bonds for such purposes
had in fact been issued before the bonds in suit. This con-
tention means that the bonds in suit are to be deemed void if
they were in fact in excess of the amount authorized by the
order of February 9th, 1886. But that view cannot be main-
tained consistently with a long line of decisions.

Whether the Commissioners’ Court, which had statutory au-
thority to issue such bonds as were necessary for courthouse
and jail purposes, had previously made the requisite order
therefor was a matter peculiarly within the knowledge of its
officers. They knew whether they had or had not directed
bonds to be issued for such purposes. They knew, or ought to
have known, whether the bonds, ordered to be issued, were in
excess of the amount authorized by the legislature. They had
authority to determine whether the precedent conditions had
been fully performed. When, therefore, the county, acting by
the Commissioners’ Court, did issue bonds, attested by the seal
of the court and the signatures of its officers, and reciting that
they were issued under the order of the court, in virtue of the
statute named, and were registered—such recitals fairly im-
porting a compliance, in all substantial respects, with the stat-
ute giving authority to issue bonds—a bona fide purchaser was
entitled to accept the recitals as stating the truth, and the
tounty cannot, as against such purchaser, allege the contrary.
It will not be heard to say that the bonds were in excess of the
amount authorized, or that they were not issued for the pur-
poses contemplated by the statutes referred to. These princi-
ples have become firmly established, as will be seen by an ex-

amination of the adjudged cases, some of which are cited in
the margin.!
—————

U! Town of Coloma v. Eaves, 92 U. S. 484; Buchanan v. Litchfield, 102
= 8. 278; School District v. Stone, 106 U. S. 183; Commissioners v.
olles, 94 U. 8. 104; Anderson County Commissioners v. Beal, 113 U. 8.
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The county, however, insists that an examination of the
order of the Commissioners’ Court of February 9th, 1886, re-
ferred to in the bonds, would have informed any purchaser
(1) that that court on that day ordered only $86,000 in bonds
to be issued—$60,000 for a courthouse and $26,000 for a jail;
(2) that the particular bonds now in suit, dated December 6th,
1886, and numbered 91 to 96 inclusive, were not covered by that
order and therefore were in excess of the amount so ordered for
courthouse and jail buildings. Assuming for the moment, but
only for the moment, that the purchaser was bound to ascer-
tain what the order of February 9th, 1886 contained, we observe
that the statutes recited in the bonds did not name a specific
amount beyond which the Commissioners’ Court could not go
in issuing bonds for courthouse and jail purposes. They were
authorized to issue for those purposes such an amount in bonds
as was necessary up to the point that no more be issued than
could be liquidated in ten years by a tax of one-fourth of
one per cent for any one year. It was for the Commissioners’
Court in the first instance to determine what amount of bonds
on that basis was required. We observe, also, as did the Civil
Court of Appeals of Texas in a case to be presently referred to
(27 S. W. Rep. 702, 720), that the order of February 9th, 1§8§
did not require that the bonds issued for courthouse and jail
purposes should be numbered consecutively from 1 to 86; thflt
the bonds in suit bore numbers above 86 was immaterial 1n
face of the recital in them that they were issued by order of
the Commissioners’ Court and in virtue of the statute‘s con-
ferring the power to issue bonds for courthouse and jail pur-
poses; and that that order gave no information that the bonds

227, 238-239; Chaffee County v. Potter, 142 U. S. 355, 364; Gunnison

County Commissioners v. Rollins, 178 U. 8. 255, 270; Mercer County V.
Hacket, 1 Wall. 83; Cairo v. Zane, 149 U. 8. 122; Town of Venice V- Mur-
dock, 92 U. S. 494; Marcy v. Town of Oswego, 92 U. S. 637;,.!%&”.?3;'
Salamanca, 99 U. 8. 499; Sherman County V. Simons, 109 U. 8. 057
737; Hackett v. Ottawa, 99 U. S. 86, 95; Ottawa V. National Bank, 1
U. S. 342, and authorities cited in each of the above cases.
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here in suit were in excess of the $86,000 in bonds directed by
that order to be issued.

Apart from this view, it is pertinent to inquire whether the
purchaser was bound to examine the order of February 9th, 1886,
and, at his peril, to know what that order contained? Was he
not entitled without special or further inquiry to accept as
true what the recitals in the bonds plainly imported, namely,
that the bonds were issued for courthouse or jail purposes by
order of the County Commissioners’ Court, in conformity with
specified acts of the legislature? Was he not entitled to act
on the belief that the bonds issued under date of Decem-
ber 6th, 1886, were within the limit authorized by the legisla-
ture?

These questions find an answer in Evansville v. Dennett, 161
U. 8. 434 441, 445, 446. That was an action involving the
validity of two series of bonds, issued by the city of Evansville,
Indiana, for subscription to certain railroads. Each bond of
the two series contained recitals to the effect that the bonds
were issued in pursuance of certain legislative enactments, and
by virtue of certain resolutions and ordinances passed by the
dty council. What was the effect of these recitals? This
court said: “It is true that the city charter provided that ‘no
stock shall be subscribed or taken by the common council in
Sugh company, unless it be on the petition of two-thirds of the
res@ents of said city, who are freeholders of the city, distinctly
setting forth the company in which stock is to be taken, and
the number and amount of shares to be subscribed.” But these
were only conditions which the statute required to be per-
formed or met before the power given was exercised. That
there was legislative authority to subscribe to the stock of
these companies cannot be questioned, although the statute
dﬂd&?‘ed that the power should not be exercised except under
the circumstances stated in the statute. Was a bona jide pur-
:'giser of bonds iSSl.led in. payment of a subseription of stock—
i pcowext t‘o subscribe being clearly given—bound to know that

onditions precedent to the exercise of the power were
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not performed? If the bonds had not contained any recitals
importing a performance of such conditions before the power
to subscribe was exercised, then it would have been open to
the city to show, even as against a bona fide purchaser, that
the bonds were issued in disregard of the statute, and, there-
fore, did not impose any legal obligation upon it. Buchanan
v. Litchfield, 102 U. 8. 278; School District v. Stone, 106 U. S.
183, 187. But the bonds issued on account of subscription to
the stock of the Evansville, Henderson and Nashville Railroad
Company recite that the subscription was ‘made in pursuance
of an act of the legislature and ordinances of the city council
passed in pursuance thereof.” This imports not only compliance
with the act of the legislature, but that the ordinances of the
city council were in conformity with the statute. It is as if
the city had declared, in terms, that all had been done that
was required to be done in order that the power given might
be exercised. . . . As therefore the recitals in the bonds
import compliance with the city’s charter, purchasers for value
having no notice of the non-performance of the conditions
precedent, were not bound to go behind the statute conferr%ng
the power to subscribe, and to ascertain, by an examination
of the ordinances and records of the city council, whether those
conditions had, in fact, been performed. With such recitals
before them they had the right to assume that the circum-
stances existed which authorized the city to exercise the all-
thority given by the legislature. . . . The city having
authority, under some circumstances, to put these bonds upon
the market, and having issued them under the corporate seal
of the city, and under the attestation of its highest o.fﬁ(‘:er,
certifying that they were issued in payment of a subS(?rlp_tIOH
of stock made in pursuance of the city’s charter, the pI‘lnGlp'ies
of justice demand that the bonds, in the hands of bona fide
holders for value, should be met according to their terms, un-
less some clear, well-settled rule of law stands in the way. No
such obstacle exists.”

In the same case the court expressed its approval of the de-
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cision in Van Hostrup v. Madison City, 1 Wall. 291, 296—a suit
on municipal bonds—in which Mr. Justice Nelson, speaking for
the court said: “Another objection taken is, that the proviso
requiring a petition of two-thirds of the citizens, who were
freeholders of the city, was not complied with. As we have
seen, the bonds signed by the mayor and clerk of the city recite
on the face of them that they were issued by virtue of an ordi- _
nance of the common council of the city, passed September 2, I
1852. This concludes the city as to any irregularities that may
have existed in carrying into execution the power granted to |
subseribe the stock and issue the bonds, as has been repeatedly
held by this court.”
In Waite v. Santa Cruz, 184 U. S. 302, 320, which was also
a suit on municipal bonds and involved the effect of recitals :
importing compliance with law, the court referred to and fol- 3
lowed Evansville v. Dennett. Tt said: “The city of Santa Cruz i
had power, under the constitution and laws of California, to '
refund its outstanding indebtedness, evidenced by bonds and
warrants. The nature and extent of such indebtedness were
matters peeuliarly within the knowledge of its constituted au-
Phorities. When, therefore, the refunding bonds in suit were ‘
- Isued with the recitals therein contained, the city thereby L
fepresented that it issued them under and in pursuance of and |
In conformity with the act of 1893 and the constitution of the
State. As nothing on the face of the bonds suggested that
such representations were false, purchasers had the right to
assume that they were true, especially in view of the broad re- :
cital that everything required by law to be done and performed :
hefOI‘f.a executing the bonds had been done and performed by
the city. As there was power in the city to issue refunding
bonds.to be used in discharging its outstanding indebtedness of
4 specified kind, purchasers were entitled to rely upon the truth
of the recitals in the bonds that they were of the class which
the act of 1893 authorized to be refunded. They were under
- dut}’ to go further and examine the ordinances of the city to
ascertain whether the recitals were false. On the contrary,
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purchasers could assume that the ordinances would disclose
nothing in conflict with the recitals in the bonds.”

In the more recent case of Stanly County v. Coler, 190 U. 3.
437, the court reviewed many of the adjudged cases and in
support of the conclusion there reached cited, among other
cases, that of Evansville v. Dennett. See also the recent case of
Quinlan v. Green County, 205 U. S. 410.

Our conclusion on this branch of the case is that the county
of Presidio is estopped by the recitals in its bonds to deny, as
against a legal holder of the bonds, that they were issued con-
formably, in all respects, with the acts of legislation referred
to.

It is, however, contended that this principle only affords
protection to bona fide purchasers for value. But clearly the
plaintiff is to be taken, upon the present record, as belonging
to that elass; for, there was no evidence that it had knowledge
or notice of any facts impeaching the validity of the bonds, or
that were inconsistent with their recitals, nor was there any
evidence showing that the plaintiff was not a bona Jide pur-
chaser for value of these bonds. In the absence of such proof
the presumption was that the plaintifi obtained the bonds
underdue, or before maturity, in good faith, for a valuable cor-
sideration, without notice of any circumstances impeaching their
validity. The production of a negotiable instrument sued o
with proof of its genuineness, if its genuineness be not denied,
makes a prima facie case for the holder. In other words, t‘;he
possession of the bonds in this case, their genuineness not bfamg
disputed, made a prima facie case for the plaintiff. These Views
are in accordance with accepted doctrines of the law relating
to negotiable securities. Swift v. Tyson, 16 Pet. 185163 M'“”fr‘y
v. Lardner, 2 Wall. 110, 121; Chambers County V. Clews, 21.
Wall. 317, 323; San Antonio v. Mehafly, 9 U. S. 312 314;
Montclair v. Ramsdell, 107 U. S. 147, 158; 2 Parsons’ Bills &I}d
Notes, 9; Pinkerton v. Bailey, 8 Wend. 600; Story on 1:1"01“215'
sory Notes, § 196; 1 Daniel on Negotiable Instruments, sthe 1;
§ 812, and the authorities there cited; Chitty on Bills, 11
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Amer. ed. 69; Arbouin v. Anderson, 1 Adolph. & Ellis, New R.
498, 504.

But there is another defense by the county which must be
noticed. It is, that the validity of these bonds has been ad-
judicated by the courts of Texas, and that that adjudication
concludes the plaintiff in the present action. The facts upon
which that defense is based are these: On the twenty-eighth
of March, 1893, Ball, Hutchings & Co. sued Presidio County on
certain coupons of bonds, numbered from 90 to 96, inclusive,
and dated December 6th, 1886—the same bonds here sued on,
except bond numbered 93, which is not involved in this suit.
The county, among other defenses, alleged that the bonds were
issued and delivered to contractors for the purpose of obtaining
furniture for the courthouse; that the contractors therefore had
notice of the purpose for which the bonds were issued; that
their issue for the purpose of supplying the courthouse with
furniture was illegal, fraudulent and void; and, therefore, no
judgment could be rendered for the amount of the coupons sued
on. The state court rendered a judgment for the county. From
that judgment an appeal was prosecuted to the Civil Court of
Appeals of Texas, which reversed the judgment and ordered
one against the county. 27 S. W. Rep. 702, 707. That court,
among other things, held that there was nothing in the order
of February 9th, 1886 indicating that the bonds numbered 90 to
9 were not of the bonds therein ordered to be issued for court-
house and Jail purposes; that no question was made that the
amount of all the bonds issued for building a courthouse and
leil and for furniture and waterworks was not within the
county’s statutory limit for the issuing of bonds for the build-
Ing of a courthouse and jail; and that it was not inconsistent
?V{th their being part of the bonds ordered for courthouse and
Jail purposes that they were numbered from 90 to 96. That
C_Olm ful‘ther said: “ These bonds purport on their face to have
l’eeH.ISSued by virtue of the acts authorizing bonds for the
erection of a courthouse and jail, and, by virtue of a certain
Order of the proper court, which was, upon its face, authority
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for the issuance of a bonded debt for said purpose, in the sum
of $86,000; and there is nothing in the order to indicate to the
mind that there had been an overissue, or that these particular
bonds were not a part of the $86,000. . . . In fact, these
bonds would seem to have been prepared and issued in a manner
that concealed their true character, and to mislead investors
in that class of securities; and we are of opinion, on the whole
case, that the county is estopped to deny its liability to the
purchasers.”

This last observation of the Texas Civil Court of Appeals
had, no doubt, reference to the fact (which evidence in this suit
tended to establish), that although the particular bonds in
suit were issued pursuant to an order of the Commissioners’
Court made December 4th, 1886 to pay for courthouse furniture
they contained recitals fairly implying that they were issued
under the order of February 9th, 1886 and the statutes for the
purpose of building a courthouse and jail.

That case was taken to the Supreme Court of Texas, which
reversed the judgment of the Civil Court of Appeals and
affirmed the judgment of the court of original jurisdiction.
Ball, Hutchings & Co. v. Presidio County, 88 Texas, 60—§6.
The Supreme Court of Texas assumed, for the purposes of its
opinion, that the County Commissioners’ Court had the power
under the acts of the legislature to issue bonds of the county
for courthouse and jail purposes to the full amount of $96,000.
Yet, it said, the order of February 9th, 1886, referred to in the
bonds, showed that only $86,000 of bonds were authorized by
that order to be issued for such purposes, and, therefore, that
the bonds in suit were issued without any order to support
them; that “the law requires’” a dealer in county bonds to
know the provisions of the act of the legislature and t'he order
of the County Commissioners’ Court, under and by virtue of
which such bonds were issued, whether referred to on the face
of the bonds or not; that the facts made known by the o'rder. of
February 9th, 1886 were sufficient to put a purchaser on inquiry
as to whether the coupons of the bonds now in suit Were n
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excess of the amount authorized by that order; that the burden
of proof being upon Ball, Hutchings & Co. to show that they
were bona fide holders, it was incumbent on them, as plaintiffs,
to prove that proper diligence had been used to ascertain the
facts; and that having made no such proof, they were not en-
titled to judgment.

It is apparent that the Supreme Court of Texas proceeded
in part upon grounds inconsistent with the decisions of this
court in cases involving the rights of the holders of commercial
paper. We allude here particularly to that part of its opinion
holding that whatever the import of the recitals in the bonds
a purchaser was bound to ascertain what were the provisions
of the order of February 9th, 1886, under and by virtue of which
the bonds purport to have been issued. In that view we do
not concur, as what has been said in this opinion sufficiently
indicates. Since the decision in Swift v. Tyson, 16 Pet. 1, 19,
it has been the accepted doctrine of this court that, in respect
of the doctrines of commercial law and general jurisprudence
the courts of the United States will exercise their own inde-
pendent judgment, and in respect to such doctrines will not
be controlled by decisions based upon local statutes or local
usage, although, if the question is balanced with doubt, the
courts of the United States, for the sake of harmony, “will lean
t an agreement of views with the State courts.” To that
effect are Burgess v. Seligman, 107 U. S. 20, 33, 34; Pana v.
Bowler, 107 U. 8. 529, and Oates v. National Bank, 100 U. S.
239, 246, and quthorities cited in each case. But in the present
St and upon the particular question now under consideration
L35, perhaps, immaterial that the learned Supreme Court of
Texa§ did not proceed on grounds consistent with the settled
doctries of this court on questions of comumercial law; foz,
that court baving jurisdiction of the case before it the question
t?)uk;i met i whethe.r the judgment actually rendered by that
b 01;1 Iiall, H utchmg.s &' C'o. v. Presidio County, as matter of

I;1 A eI;c \Id‘es. the plaintiff in this suit.

frmining that question certain facts may be taken as
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established by the proof introduced by the county and which
it deemed material, namely: 1. That the suit in the state court
was upon interest coupons, and not upon the bonds to which
they were attached. 2. That on December 10th, 1886, after the
bonds were issued, F. M. Ball purchased those here in suit
from the contractor to whom they were delivered on account
of furniture supplied for the courthouse, and on the same day
one League purchased from Ball four of the bonds. 3. Both
Ball and League purchased, in good faith, at par and interest,
without notice of any facts impeaching the validity of the bonds.
4. That their purchases were before the action in the state
court, which was not commenced until August 15th, 1902. 5.
That when that suit was begun, the bonds, so far as appears
from the record, belonged to Ball and League, and remained
under their control during the pendency of that suit and were
not produced in court. 6. Ball, Hutchings & Co., the plaintiffs
in that suit, were only the agents for the collection of the in-
terest coupons. 7. It does not appear from the present record
when the Noel-Young Bond & Stock Co., the present plaintiff,
became the holder and owner of the bonds, whether during
the pendency of the suit in the state court or after the final
judgment on March 4th, 1895 in the Supreme Court of Texas.
The argument in support of the conclusiveness of the judg-
ment necessarily rests on the ground that the suit on the cou-
pons created a lis pendens that prevented any one from pur
chasing the bonds except subject to such judgment as might
be rendered on that suit. But, clearly, the negotiability of the
bonds was not destroyed by the mere bringing or pendency
of the suit on the coupons, although the issue in that suit as to
the validity of the coupons may have incidentally involved an
inquiry as to the validity of the bonds to which they were at-
tached. It may be that the holder of negotiable coupons sued

‘on, being also, at the time, the holder and owner of the bonds,

may be concluded, as between him and the county, in a subse-
quent suit on the bonds, by a previous judgment on bhe Ac;))u-
pons in the suit, in which the coupons were held invalid be
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cause attached to invalid bonds. But one who became a bona
fide purchaser for value of the bonds, after the institution of
the suit on the coupons, not being himself a party to or having
notice of that suit, will not be concluded by the judgment as
to the coupons. A suit on coupons and a suit on the bonds are
based on different causes of action. The coupons and bonds
were capable of separate ownership and of separate suits.
Judgment might be rendered on coupons without producing
the bonds to which they were originally attached. In Nesbit v.
Riverside Independent District, 144 U. S. 610, 611, 618, which
was an action on county bonds, and in which it was a question
whether a judgment in a former suit on coupons of certain
bonds of the same issue barred an action on the bonds, this
court said: “Now, the present suit is on causes of action dif-
ferent from those presented in the suit at Des Moines. Bonds
16, 17 and 18 were not presented or known in that suit; and
while bonds 14 and 15 were presented, alleged to be the prop-
erty of plaintiff, and judgment asked upon six coupons attached
thereto, yet, the cause of action on the six coupons is distinet
and separate from that upon the bonds or the other coupons.
Hach matured coupon is a separable promise, and gives rise to
4 separate cause of action. It may be detached from the bond
and sold by itself. Indeed, the title to several matured coupons
of the same bond may be in as many different persons, and
upon each a distinet and separate action be maintained. So,
?Vhlle the promises of the bond and of the coupons in the first
nstance are upon the same paper, and the coupons are for in-
tere§t <‘iue upon the bond, yet the promise to pay the coupon is
as distinet from that to pay the bond, as though the two prom-
Seswere placed in different instruments, upon different paper.”
To the same effect is Edwards v. Bates Co., 163 U. S. 269, 271.
A burchaser, when buying the bonds, was not bound at his
Ssxrlllldto know. of the pendency of the suit on the coupons. He
i buy Wlthout b.eing concluded by a judgment rendered
. }?upons nvolved in a suit to which he was not a party, and
¢ pendency of which he had no notice.
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An instructive case on this subject is County of Warren v.
Marcy, 97 U. S. 96. That was an action on coupons attached
to negotiable bonds issued by a county. The facts on which
the defense was based were these: A taxpayer brought a suit
against a county on behalf of himself and all other taxpayers
for an injunction to prevent the county from making a sub-
seription to the stock of a certain railroad company. A tem-
porary injunction was granted, which was afterwards dissolved,
and the bill was dismissed. The plaintiff appealed to the Su-
preme Court of the State, which reversed the judgment and a
decree was ordered to be entered, and was entered, enjoining
the county from making the proposed subscription. Pending
the suit and after the dissolution of the temporary injunction,
and while the case was pending on appeal, the county made
the subscription sought to be enjoined, and issued and de-
livered to the railroad company the bonds to which the coupons
there in suit were attached. Marcy purchased some of the
bonds for value before maturity, and without any actual no-
tice of their alleged invalidity, or of any suit in relation thereto.
The question in the case was whether the pendency of the
equity suit to prevent the subscription and an issue of bonds
was constructive notice to all persons of the invalidity of the
bonds issued in payment for the subscription.

This court, speaking by Mr. Justice Bradley, held the bonds
to be valid in the hands of a bona fide purchaser for value
upon these grounds, saying: “That if a municipal body has
lawful power to issue bonds or other negotiable securities, de-
pendent only upon the adoption of certain preliminary pro-
ceedings, such as a popular election of the constituent body,
the holder in good faith has a right to assume that such pre-
liminary proceedings have taken place, if the fact be certified
on the face of the bonds themselves, by the authorities wh0§e
primary duty it is to ascertain it.” On the question of s
pendens the court said: “It is a general rule that all 'persons
dealing with property are bound to take notice of a su1‘t pen(-i-
ing with regard to the title thereto, and will, on their peril,
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purchase the same from any of the parties to the suit. But
this rule is not of universal application. It does not apply to
negotiable securities purchased before maturity, nor to articles
of ordinary commerce sold in the usual way. This exception
was suggested by Chancellor Kent, in one of the leading cases
on the subject in this country, and has been confirmed by many
subsequent decisions”’—eciting Murray v. Ballou, 1 Johns.
(N.Y.) Ch. 566; Murray v. Lylburn, 2 Johns. Ch. 441; Kieffer v.
Eller, 18 Pa. St. 388; Winston v. Westfeldt, 22 Alabama, 760;
Stone v. Elliott, 11 Ohio St. 252; Mims v. West, 38 Georgia, 18;
Leitch v. Wells, 48 N. Y. 585: Durant v. lowa County, 1 Woolw.
69. The court also referred to City of Lexington v. Butler, 14
Wall. 283, saying: “In that case irregularities had occurred in
the preliminary proceedings, and the city authorities refused to
issue the bonds. A mandamus was applied for by the railroad
company, for whose use the bonds were intended; and judg-
ment of mandamus was rendered compelling the city to issue
them, and it issued them accordingly. Subsequently, this
Judgment was reversed by the Court of Appeals of Kentucky,
and an injunction was obtained to prevent the railroad com-
pany from parting with the bonds. The injunction was not
obeyed; the bonds were negotiated whilst proceedings were
still pending, and were purchased by the plaintiff for value be-
fore maturity, without any knowledge of these circumstances.
This court held that the bonds were valid in his hands.

Whilst the doctrine of constructive notice arising from s
Pendens, though often severe in its application, is, on the whole,
2 wholesome and necessary one, and founded on principles
aﬁ”e(:ting the authoritative administration of justice, the ex-
¢eption to its application is demanded by other considerations
equally important, as affecting the free operations of commerce,
and that confidence in the instruments by which it is carried
on, which is so necessary in a business community.” In Or-
leans v. Platt 99 7. §. 676, 682, the court said: “The doctrine

OSeHS pendens has no application to commercial securities.”
¢ also County of Cass v. Gillette, 100 U. S. 585, 593, and
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Carroll County v. Smath, 111 U. S. 556, 562, to the same ef-
fect.

We hold that upon the present record the plaintiff company
is to be taken as having purchased the bonds here in suit be-
fore maturity and for value, without notice of any circum-
stances indicating that their validity was or could be impeached;
consequently, the judgment in favor of the county in the suit
brought in the state court by Ball, Hutchings & Co. on some of
the coupons of the bonds now in suit—in which suit the present
plaintiff company was not a party and of which it is not shown
to have had notice—does not preclude a judgment in its favor
against the county on the bonds.

For the reasons stated, the judgment of the Circuit Court of

the United States must be affirmed.
It is so ordered.

TaE CHIEF JUSTICE dissents.

MOYER ». PEABODY.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
DISTRICT OF COLORADO.

No. 55. Argued January 5, 6, 1909.—Decided January 18, 1909.

What is due process of law depends on circumstances, and varies with
the subject-matter and necessities of the situation.

An officer of a State interfering with an individual’s rights in an uncon-
stitutional manner derives no protection from personal liability on
account of his office. y

The declaration of the governor of a State that a state of insurrection
exists is conclusive.

Where the constitution and laws of a State give the governor power to
suppress insurrection by the National Guard, as is the case in Col-
orado, he may also seize and imprison those resisting, and is tlhe final
judge of the necessity for such action; and when such an arrest 18 made
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in good faith he cannot be subjected to an action therefor after he is
out of office on the ground that he had not reasonable cause.

Public danger warrants the substitution of executive for judicial process;
and the ordinary rights of individuals must yield to what the execu-
tive honestly deems the necessities of a critical moment.

Without deciding other questions as to the jurisdiction of the Circuit
Court, held that the declaration of plaintiff in error in this case against
the former governor of Colorado for arrest and detention during a
period of insurrection does not give the Circuit Court jurisdiction
thereof under § 629 or § 1979, Rev. Stat., as a suit authorized by law
brought to redress the deprivation of a constitutional right.

148 Fed. Rep. 870, affirmed.

THE facts are stated in the opinion.

Mr. Edmund F. Richardson, with whom Mr. Horace N.
Hawkins was on the brief, for plaintiff in error:

The Circuit Court of the United States has jurisdiction to
entertain a controversy, arising under § 1979, Rev. Stat., for

the infringement of a guaranty secured by the Fourteenth
Amendment.

An allegation in the complaint showing that one has been
deprived of the constitutional guaranty of liberty, without due
process of law, setting up and defining in his complaint what
constitutes due process of law in the state courts, coupled with
a1 averment, that those state courts were in the untrammeled
exeraise of their jurisdiction, except in so far as they were inter-
fered with by the defendants themselves, gives to the Federal
courts a jurisdiction to determine whether or not the statement
O.f facts contained in the complaint is true, and if it is true, a
tht_ and duty devolves upon those courts to remedy that
deprlYation. Hemsley v. Meyer, 45 Fed. Rep. 283.

It is state action of a particular character that is prohib-
inﬁvt‘g the .Fourte'aenth Amendment. Individual invasion of
mgntl U?I rights is not the subject-matter of the arr.lend—
uponls bt does n(?t invest .Coggress with power to legls‘late
bor bu Jects W'thh are within the domain of state legisla-

» bt to provide modes of relief against state legislation or

it
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state action of the kind referred to. Virginia v. Rives, 100 U.S.
313; Civil Rights Cases, 109 U. S. 3; Ex parte Plessy, 45 La.
Ann. 80; Logan v. United States, 144 U. S. 263; Hall v. Vir-
ginia, 8 Wall. 168; Legrand v. United States, 12 Fed. Rep. 577;
Miller v. New York, 13 Blatchf. 469.

What these defendants did appears to have been done by
them as officers of the State. That action has met the sanction
of the majority opinion of the Supreme Court of the State. If
state action be obnoxious to the Fourteenth Amendment, the
Circuit Court has jurisdiction to uphold that Amendment and
to maintain the paramount law of the land, and the duty de-
volves upon it to declare what the Constitution means or t0
follow the declarations already made by this court upon that
subject.

The defendants cannot be relieved from the consequences of
their wrongful acts by reason of their being, at the time, officers
of the State. Ez parte Virginia, 100 U. S. 339; Ames v. Kansas,
111 U. S. 449, 470; Poindexter v. Greenhow, 114 U. S. 270, 285;
Yick Wo v. Hopkins, 118 U. S. 356, and cases there cited.

The action of the defendants in imprisoning Moyer under
the circumstances recited in the complaint was in violation of
the Fourteenth Amendment. See Ez parte Milligan, 4 Wall
2; Ex parte Merryman, 9 Am. L. R. 524; S. C., 17 Fed. Cas.
No. 9,487. ]

No officer can escape liability for causing the arrest and 1m-
prisonment of a civilian who is not amenable to military law.
The utmost that he can do in a state of war is to arrest Sl.lc!l
civilian and turn him over to the civil authorities, if the eivil
authorities are in operation; if not, he must be turned over '?0
the civil authorities the minute that such authorities are It
operation, and the first duty of the military is to see that the
civil authorities are placed in operation. McCall v. MecDouell,
Deady, 233; McCall v. McDouell, 1 Abbott, 212; e part
Merryman, Taney, 246; S. C., 9 Am. L. R. 524; Sl I‘Eﬁ-'
Cas., No. 9,487; Cochran & Thompson v. Tucker,3 Coldwell, 185;
Caperton v. Martin, 4 W. Va. 138; S. C., 6 Am. Rep. 270.
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Mr. Horace Phelps, with whom Mr. William H. Dickson,
Attorney General of the State of Colorado, and Mr. John M.
Waldron were on the brief, for defendants in error:

The judicial power of the United States does not extend to
this controversy. This is not a case arising under the Federal
Constitution nor under any law of the United States. Uni-
ted States v. Cruikshank, 92 U. S. 542; United States v. Harris,
106 U. 8. 629; Virginia v. Rives, 100 U. S. 313, 334; Barney v.
City of New York, 193 U. S. 430, 437; St. L., 1. M. & S. Ry.
Co. v. Davis, 132 Fed. Rep. 629, 639; City of Dawson v. Trust
Co., 197 U. S. 178; Hodges v. United States, 203 U. S. 1, 14, 15,
16; Carter v. Greenhow, 114 U. 8. 317 ; New Orleans v. Benjamin,
153 U. S. 411, 424.

The amended complaint does not state a cause of action.
The acts complained of were done by the defendants as officials,
in pursuance of their duty to the State, and well within their
lawful powers. Luther v. Borden, 7 How. 1, 45, 46; 2 Hare,
American Constitutional Law, p- 969; Griffin v. Wilcox, 21
Indiana, 370, 380; In re Boyle, 6 Idaho, 609 ; Houston v. Moore,
5 Wheat. 1, 54; Sutherland, Notes on the United States Con-
stitution, pp. 202, 458.

The questions sought to be litigated in this case are purely
pplitical, and Federal courts are not clothed by the Constitu-
tion or laws of the United States with any jurisdiction over
such questions. Black on the Constitution, pp. 64, 85, 86;
1Bryce on American Constitution, p. 262; Phillips v. Hatch, 1
Dillon, 571; Keeley v. Sanders, 99 U. S. 441; In re Moyer, 35
Colorado, 159.

_ The Governor of Colorado had power to determine the ex-
Istence of a state of insurrection in a given locality in the State,
and, as an incident thereto, the power to determine what per-
Sons within the insurrectionary district are to be treated as
alfiers or abettors of such insurrection. This has been deter-
rr}mgd by the Supreme Court of Colorado, and this construc-
on is binding upon the Federal courts. Dreyer v. Illinois, 187

U.8.71; Reetz v, Michigan, 188 U. 8. 505; Murray v. Louisiana,
YOI, coxir—6
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163 U. 8. 101; 1 Kent’s Commentaries, p. 283; Story on the
Constitution, § 1491.

No invasion of any right under the Federal Constitution is
shown. Neither the arrest of plaintiff in error nor the adjudi-
cation of the lawfulness thereof by the Supreme Court of Colo-
rado constituted an infringement of any guaranty of the Fed-
eral Constitution. Jacobson v. Massachusetts, 197 U. 8. 11;
United States v. Ju Toy, 198 U. S. 253, 263; Clearing House v.
Coyne, 194 U. 8. 497; In re Bergen, 2 Hughes, 513.

Mg. JusticE HoLmEs delivered the opinion of the court.

This is an action, brought by the plaintiff in error against
the former Governor of the State of Colorado, the former Ad-
jutant General of the National Guard of the same State, and a
captain of a company of the National Guard, for an imprison-
ment of the plaintiff by them while in office. The complaint
was dismissed on demurrer, and the case comes here on a cer-
tificate that the demurrer was sustained solely on the ground
that there was no jurisdiction in the Circuit Court. 148 Fed.
Rep. 870.

The complaint alleges that the imprisonment was continued
from the morning of March 30, 1904, to the afternoon of June 15,
and that the defendants justified under the constitution of
Colorado making the Governor commander-in-chief of the state
forces, and giving him power to call them out to execute laws,
suppress insurrection and repel invasion. It alleges that .hlS
imprisonment was without probable cause, that no complaint
was filed against che plaintiff, and that (in that sense) he was
prevented from having access to the courts of the State, al-
though they were open during the whole time; but it sets ouf
proceedings on habeas corpus, instituted by him before the Slf-
preme Court of the State, in which that court refused to admit
him to bail and ultimately discharged the writ. In e Moyer,
35 Colorado, 154 and 159. In those proceedings it appear_ed
that the Governor had declared a county to be in a state of in-
surrection, had called out troops to put down the trouble, and
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had ordered that the plaintiff should be arrested as a leader of
the outbreak, and should be detained until he could be dis-
charged with safety, and that then he should be delivered to the
civil authorities to be dealt with according to law.

The jurisdiction of the Cireuit Court, if it exists, isunder Rev.
Stat. § 629, Sixteenth. That clause gives original jurisdiction
“of all suits authorized by law to be brought by any person to
redress the deprivation, under color of any law, statute, ordi-
nance, regulation, custom, or usage of any State, of any right,
privilege, or immunity, secured by the Constitution of the
United States, or of any right secured by any law providing for
equal rights of citizens of the United States, or of all persons
within the jurisdiction of the United States.” The complaint
purports to be founded upon the Constitution and on Rev.
Stat. § 1979, which authorizes suit to be brought for such dep-
tivation as above described. Therefore the question whether
phe complaint states a case upon the merits under § 1979 in this
nstance 1s another aspect of the question whether it states a
case within the jurisdiction of the court under § 629, cl. 16.
'.I'aken either way, the question is whether this is a suit author-
ized by law, that is, by § 1979, or the Constitution, or both.

_ The plaintiff’s position, stated in a few words, is that the ac-

tion of the Governor, sanctioned to the extent that it was by
the decision of the Supreme Court, was the action of the State
and thex:efore within the Fourteenth Amendment; but that if
tbat action was unconstitutional the Governor got no protec-
tion from personal liability for his unconstitutional interference
with the plaintiff’s rights. It is admitted, as it must be, that
Fhe Governor’s declaration that a state of insurrection existed
s conclusive of that fact. Tt seems to be admitted also that the
?}T:eSt fxlone would not necessarily have given a right to bring
th;stsa,ug. Ltfther v. Borden, 7 How. 1, 45, 46. But it is said
i) etention f(?r so many days, alleged to be without prob-
Use, at a time when the courts were open, without an

g the plaintiff before them, makes a case on
he has a right to have a jury pass.

attempt to brin
Which
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We shall not consider all of the questions that the facts sug-
gest, but shall confine ourselves to stating what we regard as a
sufficient answer to the complaint, without implying that there
are not others equally good. Of course the plaintiff’s position s
that he has been deprived of his liberty without due process of
law. But it is familiar that what is due process of law depends
on circumstances. It varies with the subject-matter and the
necessities of the situation. Thus summary proceedings suffice
for taxes, and executive decisions for exclusion from the coun-
try. Murray v. Hoboken Land & Improvement Co., 18 How.
272; United States v. Ju Toy, 198 U. S. 253, 263. What, then,
are the circumstances of this case? By agreement the record
of the proceedings upon habeas corpus was made part of the
complaint, but that did not make the averments of the petition
for the writ averments of the complaint. The facts that we are
to assume are that a state of insurrection existed and that the
Governor, without sufficient reason but in good faith, in th_e
course of putting the insurrection down held the plaintiff until
he thought that he safely could release him.

It would seem to be admitted by the plaintiff that he was
president of the Western Federation of Miners, and that, who-
ever was to blame, trouble was apprehended with the membgrs
of that organization. We mention these facts not as material,
but simply to put in more definite form the nature of the oc-
casion on which the Governor felt called upon to act. In such
a situation we must assume that he had a right under the state
constitution and laws to call out troops, as was held by t-hﬁ
Supreme Court of the State. The constitution is supplemented
by an act providing that ““when an invasion of or insurrection
in the State is made or threatened the Governor shall order the
National Guard to repel or suppress the same.” Laws of 1897,
c. 63, Art. 7, § 2, p. 204. That means that he shall ma.ke the
ordinary use of the soldiers to that end; that he may kill per-
sons who resist and, of course, that he may use the' mlldf}r
measure of seizing the bodies of those whom he considers 10

stand in the way of restoring peace. Such arrests are not nec-
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essarily for punishment, but are by way of precaution to pre-
vent the exercise of hostile power. So long as such arrests are
made in good faith and in the honest belief that they are needed
in order to head the insurrection off, the Governor is the final
judge and cannot be subjected to an action after he is out of
office on the ground that he had not reasonable ground for his
belief. If we suppose a Governor with a very long term of
office, it may be that a case could be imagined in which the
length of the imprisonment would raise a different question.
But there is nothing in the duration of the plaintiff’s detention
or in the allegations of the complaint that would warrant sub-
mitting the judgment of the Governor to revision by a jury.
It is not alleged that his judgment was not honest, if that be
material, or that the plaintiff was detained after fears of the
insurrection were at an end.

No doubt there are cases where the expert on the spot may be
ftalled upon to justify his conduct later in court, notwithstand-
ing the fact that he had sole command at the time and acted to
the best of his knowledge. That is the position of the captain
of a ship. But even in that case great weight is given to his
determination and the matter is to be judged on the facts as
they appeared then and not merely in the light of the event.
Lawrence v. Minturn, 17 How. 100, 110; The Star of Hope, 9
Wall. 203; The Germanic, 196 U. S. 589, 594, 595. When it
comes to a decision by the head of the State upon a matter
nvolving its life, the ordinary rights of individuals must yield
to what he deems the necessities of the moment. Public dan-
g€ warrants the substitution of executive process for judicial
process. See Keely v. Sanders, 99 U. S. 441, 446. This was ad-
mitted with regard to killing men in the actual clash of arms,
fmd we think it obvious, although it was disputed, that the same
18 true of temporary detention to prevent apprehended harm.
A8 no one would deny that there was immunity for ordering a
tompany to fire upon a mob in insurrection, and that a state
Suvg’halfthorlzmg the Governor to deprive citizens of life under

“rcumstances was consistent with the Fourteenth Amend-
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ment, we are of opinion that the same is true of a law author-
izing by implication what was done in this case. As we have
said already, it is unnecessary to consider whether there are
other reasons why the Circuit Court was right in its conclusion.
It is enough that in our opinion the declaration does not dis-
close a “suit authorized by law to be brought to redress the
deprivation of any right secured by the Constitution of the
United States.” See Dow v. Johnson, 100 U. S. 158.
Judgment affirmed.

Mg. JusticE Moopy took no part in the decision of this case.

WATERS-PIERCE OIL COMPANY v. STATE OF TEXAS
(NO. 1).

ERROR TO THE COURT OF CIVIL APPEALS FOR THE THIRD SUPREME

JUDICIAL DISTRICT OF THE STATE OF TEXAS.
No. 359. Argued November 2, 3, 1908 —Decided January 18, 1909.

The jurisdiction of this court, under § 709 Rev. Stat., to review 'the
proceedings of state courts is limited to specific instances of denizls
of Federal rights specially set up in and denied by the state court.

This court does not review, but accepts as conclusive the findings of
facts made by the state court. 2

Although the state court may incorrectly charge asto certain provisions
of a statute if the jury finds that defendant has violated those pro-
visions and also other provisions not involving any Federal question,
and only one penalty is assessed, the judgment rests on a non'-Ff-‘dﬂml
ground sufficient to sustain it, and this court has not jurisdiction to
review it under § 709 Rev. Stat.

Although an agreement to violate the
made outside of the State, if the parties thereto or their agents X
ecute it, or attempt so to do, within the State, they are und@' thz
jurisdiction of the State and their conviction for such acts 18 no

without due process of law.

anti-trust law of a State may be
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States having power to prevent unlawful combinations in restraint of
trade may provide the procedure for enforcing the same, subject only
to the qualification that such procedure must not deny or conflict
with fundamental or constitutional rights.

Even though it would be giving a penal statute a retroactive effect to
make it apply to an unlawful agreement executed prior to the pas-
sage of the act by defendant’s predecessor in interest, defendant is
subject to conviction for violating the act after its enactment by mak-
ing itself a party to and carrying out its illegal provisions.

Where defendant has had a fair trial and the question of liability has
been submitted to a jury and the judgment reviewed and sustained
by an appellate court, this court will not hold that there has been a
deprivation of due process of law because the state statute permitted,
and the court charged, that conviction could be had not only for acts
accomplishing, but also for those tending or reasonably calculated to
bring about, the things prohibited.

The anti-trust laws of Texas involved in this case are not unconstitu-
tional as depriving any one of due process of law because vague and
indefinite as prohibiting acts which “tend” or are ‘“reasonably cal-
culated” to restrain trade and prevent competition.

The fixing of punishment for crime and penalties for unlawful acts is
within the police power of the State, and this court cannot interfere
with state legislation in fixing fines, or judicial action in imposing
them, unless so grossly excessive as to amount to deprivation of prop-
erty without due process of law.

Where a state anti-trust law fixed penalties at $5,000 a day, and, after
verdict of guilty for over 300 days, a defendant corporation was
ﬁne(.i over §1,600,000, this court will not hold that the fine is so ex-
€essive as to amount to deprivation of property without due process
of ]z?,w Wwhere it appears that the business was extensive and profitable
during the period of violation, and that the corporation has over

$40,000,000 of assets and has declared dividends amounting to sev-
eral hundred per cent.

106 8. W. Rep. 918, affirmed.

THE facts are stated in the opinion.

Mr. M"‘f"ﬁﬁld Storey, Mr. E. B. Perkins and Mr. Henry
L&i@uel Priest, with whom Mr. J. L. Thorndike was on the
Uriet, for plaintiff in error:

y the Proceedings in the Texas courts defendant has been
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subjected to the penalties of the act of 1899 by reason of an
agreement made by another company, the old Waters-Pierce
Company, with the Standard Oil Company, confining the busi-
ness of those two companies to different parts of the United
States. This agreement was made in 1878, many years before
the act was passed. The defendant cannot be so subjected
to penalties without giving a retroactive effect to the act and
depriving the defendant of its property without due process of
law.

The defendant did not by acquiring the business and prop-
erty of the old Waters-Pierce Company succeed to any of the
liabilities of that company. Armour v. Bement’s Sons, 123 Fed.
Rep. 56.

The state courts by imposing on the defendant a liability on
account of an agreement made by the old company have under-
taken to deprive the defendant of its property without due
process of law. Woodward v. Central Vermoni Ry. Co., 180
Massachusetts, 599; Davidson v. New Orleans, 96 U. S. 102._

But if the defendant is to be regarded as the old company In
a new form, then the question is to be treated in the same man-
ner as if the old company were sued for penalties for having en-
tered into the agreement for a division of territory in 1878 and
remaining a party to it on and after June 1, 1900. Waers-
Pierce 04l Co. v. Tezas, 177 U. S. 36, 39. And in 1878 there
was no law in Texas forbidding such an agreement. Mogul
Steamship Co. v. McGregor, A. C. 1892, 39.

Although the words of the act refer to the future, yet as the
state courts gave it retroactive effect the defendant has thereby
been deprived of its constitutional right. General 0il Co. V.
Crain, 209 U. S. 211, 228.

The agreement was not only made before the act of 1899 W?%S
passed, but it was made outside of the State of Texas, fmd _1t
did not provide that either company should do anything 11
Texas. By imposing penalties on the defendant by reason .Of
such an agreement the State is punishing an act done out of 1ts
jurisdiction and so depriving the defendant of its property with-
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out due process of law. State v. Lancashire Ins. Co., 66 Arkan-
sas, 466; O’ Neil v. Vermont, 144 U. S. 332, 341; Untted States v.
Thayer, 209 U. S. 39, 44; In re Palliser, 136 U. S. 257, 266.

The only provision of the agreement that affected Texas was
that the Standard Oil Company should not do business in that
State, which it could not do without carrying its oil into that
State for the purpose and thereby engaging in interstate com-
merce. The State had no authority to regulate such commerce
by imposing penalties for entering into contracts relating to it.
General Oil Co. v. Crain, 209 U. S. 228, 229; Caldwell v. North
Carolina, 187 U. 8. 622; Leisy v. Hardin, 135 U. 8. 100, 119;
Rearick v. Pennsylvania, 203 U. S. 507.

The defendant has also been subjected to the penalties of the
act of 1899 for the doings of the Standard Oil Company in ac-
quiring shares in the defendant company, in which the defend-
ant itself had no part. Such an imposition of penalties upon the
defendant for the acts of somebody else is a taking of its prop-
ert_y without due process of law. Case v. Bank, 100 U. S. 446;
Oliver v. Bank, 1 Ch. 615, 619, 629; Lindle& on Companies (6th
ed.), 81; Davidson v. New Orleans, 96 U. S. 102; Hobson v.
Middleton, 9 B. & C. 303.

This acquisition of the shares also took place outside of Texas
%nd under the laws of Missouri, and was a matter to which the
b_tate of Texas could not constitutionally extend its jurisdic-
bon.  State v. Lancashire Ins. Co., 66 Arkansas, 466.

By the course that has been pursued, the jury have been en-
abled to convict the defendant and impose penalties upon it on
account of a combination formed outside of the State of Texas
which has not been found to have regulated any prices in Texas
?rf e\ile'n to have had any effect upon them. As this is a matter
va: hj1ch the State (.)f Texa§ has no authority, the defendant is
la;w. S means deprived of its property without due process of
Staﬁii};:é)?}?}naﬁon effected by the acquisition of shares by the
B»Cqui—r . il Compar.ly was effected when that company first

ed the shares in the old Waters-Pierce Company, long
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before the act of 1899 was passed. The imposition of penalties
on this ground therefore gives the act the effect of an ez post
Jacto law.

In like manner the defendant has been subjected to the
penalties of the act of 1903 for what the Standard Oil Com-
pany did in acquiring the shares. This has been done on the
ground that defendant thereby entered into a combination,
and that thereby the two companies were placed under the
same management or control, and that the Standard Oil Com-
pany had acquired the shares with the purpose on the part of
its own officers of lessening competition in Texas. The con-
stitutional rights of the defendant have been violated in the
three ways previously mentioned, by imposing penalties on the
defendant for the acts of somebody else, for acts done outside
of Texas, and for acts done before the statute. General Oil
Co. v. Crain, 209 U. S. 211, 228; Kring v. Missourt, 107 U.5S.
228.

Both the acts of 1899 and 1903 are too indefinite and uncer-
tain in their terms to make it an offense to do what the defend-
ant has been found by the jury to have done, and that the
imposition of penalties for doing that deprives the defen@nt
of its property without due process of law. Moniana V. Rice,
204 U. S. 291, 299; Sullivan v. Tezas, 207 U. 8. 422; Tozer V-
United States, 52 Fed. Rep. 917; Ex parte Jackson, 45 Arkansas,
158; Louisville & Nashville R. R. Co. v. Commonwealth, 99 Ke“r%-
tucky, 132; S. C., 35 S. W. Rep. 129; Louisville & Nashwlle
R.R.Co.v. R. R. Commission, 19 Fed. Rep. 679, 691; Radlrost
Commission Cases, 116 U.S. 336; United States V. Brewer, 139
U. 8. 278.

The penalties that have been imposed upon the defendant are
also s0 excessive as to constitute a deprivation of its property
without due process of law. While the Eighth Amel}dmenits
against excessive bail and fines may not apply to the_dlﬁce“’rl
States, Pervear v. Commonwealth, 5 Wall. 475; O’'Neil v. .Vﬂ”‘
mont, 144 U. S. 332, the prohibition is one of fundamental rlghlt-s
of life, liberty and property, the observance of which by the
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States, as well as by the general government, is essential to due
process of law, and is enforced by the Fourteenth Amendment.
O'Neil v. Vermont, 144 U. 8. 339-341, 370. For instances of
penalties held to be excessive, see State v. Galveston, Harris-
burg, San Antonio Ry. Co., 100 Texas, 153, 175; 8. C., 97 S. W.
Rep. 71; State v. Whitaker, 48 La. Ann. 527. See also Porter v.
Dawson Bridge Co., 157 Pa. St. 374-379.

The arbitrary admission of evidence that could have no possi-
ble connection with the issues in the case and could only confuse
and excite the prejudice of the jury; directing the jury, therefore,
to consider such evidence as tending to prove some of the issues
in favor of the State, and directing them to bring in a verdict
for the State if they found facts of which there was no evidence
whatever, amounted to a denial of a trial according to law, and
the judgment deprived the defendant of its property without
due process of law.

To bring the case under In re Converse, 137 U. S. 631 ; Backus
v. Fort Street Union Depot Co., 169 U. S. 566; Smiley v. Kansas,
196 U. 8. 453, there must be, not only the form, but the sub-
stance, of a trial according to the regular course of procedure,
and not a reckless disregard of defendant’s rights. Backus v.
Fort Street Union Depot Co., 169 U. S. 565; Fayerweather v. Ritch,
195 U. S. 297; Patterson v. Colorado, 205 U. S. 461.

.The trial must be according to the modes of proceeding ap-
plicable to such a case, secured by laws operating on all alike,
and not subjecting the individual to the arbitrary exercise of
t!ie powers of government unrestrained by the established prin-
ciples of private right and distributive justice. In determining
what is due process of law regard must be had to substance, not
t form. - Chicago, Burlington & Quincy R. R. Co. v. Chicago,
166 U. 8. 234,

The prohibitions of the Fourteenth Amendment extend to
all acts of the State, whether done through its legislative,
eXecutive or judicial authorities. Scott v. M. cNeal, 154 U. S. 45;

Waterworks Co. v. Ouwensboro, 200 U. S. 45; Londoner v. Denver,
210U, 8. 386.
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It cannot reasonably be said that any of the doings or agree-
ments of the old company had any such fair relation to the
question whether the defendant had violated the Texas anti-
trust laws, as to make it evidence upon that question. People
v. Cannon, 139 N. Y. 43, 45; Commonwealth v. Anselvitch, 136
Massachusetts, 378, 379.

The defendant did not succeed to the liabilities or obligations
of the old company, Armour v. Bement’s Sons, 123 Fed. Rep.
56, and the legislature could not have imposed those liabilities
or obligations upon the defendant. Woodward v. Central Ver-
mont Ry. Co., 180 Massachusetts, 599.

The permit was a contract with the State for valuable con-
sideration under which the defendant was entitled to do bus‘i-
ness in Texas for ten years, and the revocation of the permit
without convicting the defendant of misconduct by due process
of law was, like the imposition of the penalties, a deprivation of
its property without due process of law. American Smelting
Co. v. Colorado, 204 U. S. 103; Waters-Pierce 0il Co. v. Texas,
177 U. S. 47.

The order appointing the receiver, being dependent on the
judgment, must fall with the judgment. ;

Upon the reversal of the judgment, the defendant is entitled
to be put in the same position as if there had never been any
such judgment. 2 Wms. Saund. 101 gg; 2 Tidd’s Practice (9th
ed., 1828), 1186, 1187; Tidd’s Forms (1828), 540, 556-558.

After the judgment for penalties had been superseded by the
appeal and bond, the judge had no authority to complete the
appointment of a receiver, and the order completing such ap-
pointment deprived the defendant of its property without due
process of law. A supersedeas stops all sort of proceedings.
Smith v. Nicholson, 2 Stra. 1186; Sampson v. Brown, 2 East,
439. ,

So, by the laws of Texas, as declared by its Supreme (ourt,
the judge had no authority to go on and complete the appoint-
ment of the receiver after the original judgment .ha,d been
superseded. In doing so he acted arbitrarily and without au-
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thority of law, and, if the appointment is allowed to be put in
force, the defendant will be deprived of its property without
due process of law.

The judge and officers of the court in completing the appoint-
ment of the receiver acted as representatives of the State, and
their acts were those of the State. Scott v. McNeal, 154 U. S.
45; Waterworks Co. v. Owensboro, 200 U. S. 45; Londoner v.
Denver, 210 U. S. 386.

Mr. R. V. Davidson, Attorney General of the State of Texas,
Mr.R. L. Batts and Mr. G. W. Allen, with whom Mr. Jewel P.
Lighifoot, Mr. John W. Brady and Mr. T. W. Gregory were on
the brief, for defendant in error:

No substantial Federal question requiring the exercise of the
jurisdiction of this court is involved in this case. Arkansas
Southern R. R. Co. v. German Bank, 207 U. S. 275; Leathe v.
Thomas, 207 U. S. 98; Stickney v. Kelly, 209 U. S. 422; Thomas
v. lowa, 209 U. S. 263; Bachtel v. Wilson, 204 U. S. 36.

Neither the act of 1899 nor the act of 1903 is an ex post facto
law, nor is either retroactive, nor was either given a retroactive
effect in this case. Glue Co. v. Glue Co., 187 U. S. 611; United
States v. Trans-Missouri Traffic Association, 166 U. 8. 290;
United States v. Joint Traffic Ass'n, 171 U. S. 505; Pearsall v.
Great Northern R. R. Co., 161 U. 8. 646; Lowisville & Nashville
Ry. Co. v. Kentucky, 161 U. 8. 677; State v. Insurance Co., 94
U.8. 535; M ugler v. Kansas, 123 U. S. 668; Waters-Pierce Oil
Co. v. State, 44 8. W. Rep. 941; State v. Missourt, Kansas &
Tezas Ry. Co., 91 8. W. Rep. 214; Ford v. Milk Shippers’ Assn.,
27L.R. A. 208,

Nei'ther the act of 1899 nor the act of 1903, as construed by
the highest state courts of Texas, denies to plaintiff in error the
®qual protection of the law. National Cotton Oil Co. v. Tezas,
% U. 8. 115; Smiley v. Kansas, 196 U. S. 447; Mugler v.
Kansas,‘ 123 U. 8. 665; Gundling v. Chicago, 177 U. 8. 188;
1;30” Hing v. Crowley, 113 U. 8. 708; Nuiting v. Massachusetts,

U. 8. 553; Wurts v. Hoagland, 114 U. S. 615; Duncan v.
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Missourt, 152 U. S. 382; Eldridge v. Trezevant, 160 U. S. 469;
Lowe v. Kansas, 163 U. S. 88; Mtssourt Ratlway Co. v. Mackey,
127 U. S. 209; Pacific Express Co. v. Seibert, 142 U. 8. 352;
Pouwell v. Pennsylvania, 127 U. S. 687; American Sugar Co. v.
Louisiana, 179 U. 8. 95; Booth v. Illinois, 184 U. S. 429; Capital
City Drug Co. v. Ohio, 183 U. S. 246.

Neither the act of 1899 nor the act of 1903 deprived plaintif
in error of its property without due process of law.

There was a petition, filed in a court of competent jurisdic-
tion, setting out in detail the things done by plaintiff in error,
and laws it had violated. An answer was filed setting up the
defenses in detail, and there was a trial before the court and &
jury, lasting ten days, and a great mass of testimony intro-
duced by both sides, and the jury found the plaintiff in error
guilty, and the court entered a judgment in accordance there-
with. The case was thereupon carried to the Court of Civil
Appeals in the regular way, and after a full hearing and careful
consideration by that court, it affirmed the judgment of the
trial court. Simon v. Craft, 182 U. S. 427; Remington Paper C 0
v. Watson, 173 U. 8. 443; New Orleans Waterworks V. Loutsi-
ana, 185 U. 8. 336; Railway Co. v. Missouri, 156 U. S. 478;
ITowa Central Ry. Co. v. Iowa, 160 U. S. 389; Murray v. Hoboken
Land Co., 18 How. 272; New Orleans Debenture Redemption Co.
v. Louisiana, 180 U. S. 320; Rothschild v. Knight, 184 U. S.
334; Consolidated Rendering Company v. Vermont, 207 U. 8.
541; Cosmopolitan Club v. Virginia, 208 U. 8. 384; Caldwell
v. Tezas, 137 U. S. 697; Miller v. Texas, 153 U. 8. 539; Minder
v. Georgia, 183 U. S. 559.

Tf there was any error in the charge of the trial court upon
the matter of stock-ownership the error is immaterial, and any
Federal question that might have been predicated of it has
been eliminated from the case by the action of the Court of
Civil Appeals in basing a judgment of affirmance upon Othfr
grounds. Missouri, Kansas & Texas Ry. Co. V. Ferns, 179
U. S. 602; Hammond v. Johnson, 142 1005 S 7608 Hamso_ff v.
Morton, 171 U. 8. 38; Klinger v. Missour, 13 Wall. 257; Ken-
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nard v. Loutsiana, 92 U. S. 480; Lent v. Tillson, 140 U. S. 316;
Chicago, Burlington & Quincy R. R. Co. v. Chicago, 166 U. S.
226; Glue Co. v. Glue Co., 187 U. S. 611; United States v. Trans-
Missourt Traffic Assn., 166 U. S. 290; State v. Missourt, Kansas
& Tezas Ry. Co., 91 S. W. Rep. 214; Baldwin v. Kansas, 129
Uihu52:

The combination effected between the Standard Oil Com-
pany and the Waters-Pierce Oil Company by the acquisition
of the stock of the latter by the former for the purposes for
which the acquisition was made and with the effect intended
violated the laws of Texas and the infliction of penalties there-
for would not have given the laws either an extraterritorial ef-
feet, or a retroactive effect, or otherwise have violated the Con-
stitution of the United States.

Neither the act of 1899 nor that of 1903 is vague, uncertain
or indefinite. Swift & Co. v. United States, 196 U. S. 375;
United States v. Freight Ass'n, 166 U. S. 325; Northern Securities
Case, 197 U. 8. 244; National Cotton Oil Co. v. Tezas, 197 U. S.
115; Smiley v. Kansas, 196 U. S. 474; State of Texas v. Laredo
Iee Co., 73 8. W. Rep. 952; Missourt, Kansas & Tezas Ry. Co. v.
Siate, 91 8. W. Rep. 214; San Antonio Gas Co. v. State, 54 S. W.
Rep. 289; People v. Sheldon, 139 N. Y. 251; Drake v. Seibold, 81
Hun, 178; People v. North River Ref. Co., 121 N. Y. 582.

.'I.’h.e jurisdiction of the legislature of Texas to pass laws pro-
h.lbmng the making of agreements or the forming of combina-
tions in restraint of trade in Texas, or the carrying out in Texas
of such agreements or combinations, is absolute and complete.
Waters-Pierce 01l Co. v. Texas, 177 U. S. 28; National Cotton
0il Co. v. Tezas, 197 U. S. 115; Smiley v. Kansas, 196 U. S. 447;
Addyston. Pipe Co. v. United States, 175 U. S. 211; Mugler v.
Kansgs, 123 U. 8. 665; Slaughter House Cases, 16 Wall. 63;
Barbier . Connolly, 113 U. S. 31 ; Carroll v. Greenwich Insur-
%?wes@o., 199 U. 8. 410; United States v. E. C. Knight Co., 156
A;the. 1; Waters-Pierce Oil Co. v. State, 44 S. W. Rep. 936;
Smuser'BuSCh Brewing Assn. v. Houck, 27 S. W. Rep. 692;

v. Laredo Ice Co., 73 S. W. Rep. 952; Coal Co. v. Lawson,
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34 S. W. Rep. 919; State v. Missourt, Kansas & Texas Ry. Co,
91 S. W. Rep. 214; People v. Sugar Trust, 121 N. Y. 582; Stale v.
Standard Oil Co., 49 Ohio St. 137; Harding v. American Glucose
Co., 182 Illinois, 551 ; Arnot v. Pittson Coal Co., 68 N. Y. 558.

Having complete jurisdiction to pass laws prohibiting the mak-
ing of agreements or the forming of combinations in restraint
of trade in Texas, or the carrying out in Texas of such agree-
ments or combinations, the legislature has the absolute right to
preseribe the punishment for a violation of such laws, and the
laws under consideration are open to no constitutional objec-
tions on account of the penalties. National Cotton Oil Co. V.
Texas, 197 U. S. 115; Ripley v. Texas, 193 U. 8. 504; Ohio v.
Lloyd, 194 U. S. 445; Marvin v. Trout, 199 U. S. 212; McCray
v. United States, 195 U. 8. 27; Devine v. Los Angeles, 202 U. 8.
302; Railway Co. v. Hume, 115 U. S. 512; Tel. Co. v. Indiana,
165 U. S. 304; Coffey v. Harlan County, 204 U. S. 659; Railway
Co. v. Seegers, 207 U. S. 73; N. W. L. L. Co. v. Riggs, 203 U. 5.
251; O’ Neil v. Vermont, 144 U. S. 323.

Mg. Justice Day delivered the opinion of the court.

This case was begun in the state Circuit Court of Travis
County, Texas, to forfeit the permit of the plaintiff in error, the
Waters-Pierce Oil Company, a corporation of the State of Mis-
souri, to conduct business in the State of Texas, and to assess
penalties against it for violation of the anti-trust laws of that
State. The prosecution was under two laws of the State, one of
1899 and one of March 31, 1903. The proceeding was brought
by the Attorney General of Texas and the county attorney of
Travis County, to recover penalties, under the act of 1899, from
the thirty-first day of May, 1900, until the thirty-first day of
March, 1903, at the rate of $5,000 per day, and under the act
of 1903, from the thirty-first of March, 1903, till the twenty-
ninth of April, 1907, at the rate of $50 per day, and to qancﬂl
the permit of the defendant to do business, other than inter-
state, in Texas. :

The jury returned a verdict against the defendant, and a5
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sessed penalties, under the act of 1899, from May 31, 1900, to
Mareh 3, 1903, 1,033 days. Such penalties were assessed at the
rate of $1,500 a day during that period, being the total sum of
$1,549,500. The jury also found against the defendant under
the act of 1903, and assessed the penalties for each day between
April 1, 1903, and April 29, 1907, 1,480 days at the rate of $50
per day, making a total of $74,000. The jury further found that
the permit of the defendant to do business in the State of Texas
should be cancelled. Thereupon the court rendered a judgment
for the State of Texas for the sum of the penalties assessed,
$1,623,500, and ordered a cancellation of the defendant’s per-
mit to do business in the State except as to its interstate com-
merce business. This judgment was affirmed upon appeal to
the Court of Civil Appeals of Texas (106 S. W. Rep. 918), and
upon application to the Supreme Court of Texas that court
refused to grant a writ of error, and the case was brought here.
The case was submitted upon oral arguments and elaborate
briefs and a voluminous record. It was argued, in many aspects,
as though this were a proceeding in error to review the weight of
.the evidence adduced in the state courts, to reéxamine the rul-
ings of the court upon the admissibility of testimony, and to
determine the effect, of the statute of limitations in the State.
The jurisdiction of this court to review the proceedings of the
state courts, as we have had frequent occasion to declare, is not
that.()f a general reviewing court in error, but is limited to the
Spficfﬁc instances of denials of Federal rights, whether those per-
taining to the constitutionality of Federal or state statutes, or
to certain rights, immunities and privileges of Federal origin,
Specially set up in the state court and denied by the rulings and
J“figment of that court. Sec. 709, Rev. Stat. U. S. Nor does
this court sit to review the findings of facts made in the state
fr(l);trtt, but, accepts the findings of the court of the State upon
tionser? OFf fact as concl.usi.ve, and is confined to a review of ques-
('30 rto efieral law within the jurisdiction conferred upon this
urt. Quimby v. Boyd, 128 U. 8. 488; Egan v. Hart, 165 U. S.

188; Dower v, Richards, 151 U. S. 658; Thayer v. Sprait, 189
VOL. coxmi—7y
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U.S.346.° We shall not, therefore, undertake to follow counsel
in the consideration of all the questions argued, but shall limit
our review to questions of a Federal nature which we deem to
be properly made in this record and essential to the decision of
the case.

Epitomizing the Texas anti-trust statutes for the purposes of
his charge the learned judge who presided in the District Court,
speaking first of the act of 1899, stated them as follows:

“For the purposes of this charge you are instructed that this
act made it unlawful for any corporation transacting or con-
ducting any kind of business in this State to enter into, or be-
come a party to, any agreement or understanding with any
other corporation or individual to fix or regulate the price in
Texas of any article of manufacture or merchandise or to con-
trol or limit in Texas the trade in any article of manufacture or
merchandise.

“You are further instructed that said statute also made it
unlawful for any corporation transacting or conducting any
kind of business in this State to bring about or permit any union
or combination of its capital, property, trade or acts with the
capital, property, trade or acts of any other person or corpo-
ration, whereby the price in Texas of any article of manufacture
or merchandise would be fixed or sought to be fixed, regulated
or sought to be regulated; or whereby the price in Texas of any
article of manufacture or merchandise would be reasonably
caleulated to be fixed or regulated, or whereby the trade in such
article of manufacture or merchandise in Texas would be sought
to be controlled or limited, or would be reasonably calculated to
be controlled or limited.

“The statute known as the anti-trust law of 1903 became
effective on March 31st, 1903, and has since continued in force.
For the purposes of this charge you are instructed that this stat-
ute defines a trust to be a combination of capital, skill or acts, by
two or more persons, firms, corporations or associations of per-
sons, or either two or more of them, for either, any or all of the
following purposes, viz:
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“1. To create or which may tend to create or carry out re-
strictions in trade or commerce in Texas, or to create or carry
out restrictions in the free pursuit in Texas of any business au-
thorized or permitted by the laws of this State.

“2. To fix, maintain or increase the price of merchandise in
Texas.

“3. To prevent or lessen competition in Texas in the sale of
merchandise.

“4. To abstain from engaging in business or in the sale of
merchandise in Texas, or any portion thereof.

“Said statute of 1908 further defines a monopoly to be a com-
bination or consolidation of two or more corporations when
effected in any of the following methods, viz:

“1. When the direction of the affairs of two or more corpo-
rations is in any manner brought under the same management
or control for the purpose of producing, or where such common
management or control tends to create a trust, as above defined.

“2. When any corporation acquires the shares or certificates
of stock, franchise or other rights, or the physical properties or
any part thereof of any other corporation for the purpose of
preventing or lessening, or where the effect of such acquisition
.tends to affect or lessen competition, whether such acquisition
18 accomplished directly or through the instrumentality of trus-
tees or otherwise.

“3. Oil, all other products of petroleum, and goods, wares
or merchandise of any character which the defendant or its
agents, may have purchased or acquired in any manner outside
of the State of Texas and caused to be transported to its agents
or others within the State, are the subjects of interstate com-
merc‘e when they enter this State, and so remain until such com-
modities are removed from the original tanks, vessels or other
p‘{Ckages in which they are imported into the State and become
mixed with the common mass of property of similar character
i this State. The anti-trust laws of Texas have no reference
to agreements or pools or arrangements of any character con-
teming subjects of interstate commerce, and no agreement,
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pool or other arrangement, if any, which the defendant may
have entered into wi&b reference to the sale of any subject of
interstate com 0 e can Qgiégnsidered by you as violating any
anti-trust ¥ of Texa®" But neither oil purchased by the de-
fendant from t_;}ié‘z‘}érsicgnﬁ‘Reﬁnery or elsewhere in Texas, nor
other merehandise-purchased by defendant at points in Texas,
nor stich gj}>£ﬁ3~3'othe'r merchandise purchased by defendant at
points outside of the State and transported into the State and
removed from the original packages or vessels in which 1t was
brought into the State and mingled with other property of simi-
lar character in the State, is the subject of interstate commerce,
but on the contrary is the subject of local commerce, and any
agreement or pool or arrangement entered into by defendant
with reference to such property or the sale thereof, if any such
sale there were, would be unlawful, if in violation of the antl-
trust laws of this State.”

The penalties denounced by the act of 1899 were not less than
$200 nor more than $5,000 for each day the defendant might be
found to have violated the law; under the act of 1903 the
penalty was fixed at $50 for each day, and a forfeiture of the
right to do business within the State of Texas was declared.

The complaint in the case is voluminous, and its averments
contain the history of the so-called conspiracy between ‘fhe
Waters-Pierce Oil Company and a number of persons composiog
the Standard Oil Company, beginning in January, 1870, for ’Fhe
purpose of monopolizing and controlling the business of refining
and transporting and selling petroleum and similar products
throughout the United States and in the State of Texas. .It
charges that the Waters-Pierce Oil Company, incorporated
1878, and the predecessor of the defendant company, Was a
party to that conspiracy, and for the purpose of carrying ou.t th.e
same had entered into contracts with corporations and_ H}dl‘
viduals engaged in the business of selling petroleum and SImlW
products within the State and suppressed competition therein-
It charges that the Waters-Pierce Oil Company had entered
into an agreement with the Standard Oil Company of New Jer-
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sey for the purpose of monopolizing the trade in petroleum and.

for the purpose of carrying out certain contracts and conspira-
cies, entered into for the purposes aforesaid, and permitted the
Standard Oil Company to acquire a majority of the shares of
stock of the Waters-Pierce Company.

The original Waters-Pierce Oil Company, it states, had been
dissolved, and the new company, the present defendant, organ-
ized on May 29, 1900, had assumed all the contracts and agree-
ments of its predecessor, and it was averred that the dissolving
of the old Waters-Pierce Company and the forming of the new
company, the defendant in this case, was in further pursuance
of the conspiracy for the purpose of continuing the monopoly
and control which had been acquired by the old company, and
for the purpose of rendering ineffective the judgments of the
state court and of this court (Waters-Pierce Oil Co. v. Texas,
177 U. 8. 28), wherein the right of the Waters-Pierce Company
to do business in Texas was forfeited.

It was further averred that the new corporation was of the
same name as the old one, with the same amount of stock, which
was distributed to the holders of stock in the new corporation
m the same proportion among the shareholders as it was in the
old corporation. It is charged that a major part of the capital
stock, although in fact owned by the Standard Oil Company of
New Jersey, stood for a time in the name of H. C. Pierce, but
was in fact owned by the Standard Oil Company. That the
conduct of the business in the new corporation was not changed,
and that it was controlled by the Standard Oil Company of New
Jersey in the same manner as the old company had been; that
the old contract, whereby there was a division of territory and
the limitation of the operations of the Waters-Pierce Oil Com-
pany to the State of Texas and some other territory, was main-
taned and enforced. That other concerns had been acquired

* In the carrying out of the scheme charged; that said companies
had been put out of business or were used in controlling and
monopolizing the trade and business aforesaid; that the de-
fendant, the new corporation, was a party to these arrange-
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ments, participated in them, and was engaged in carrying them
out.

The things charged were alleged to have the effect to control
the defendant and a large number of other companies by the
same corporation and persons, with the acquiescence and con-
sent of the defendant; that all competition in Texas between
companies was destroyed; that certain sections and parts of the
United States were assigned to the various companies; that the
defendant was permitted to do business in Texas, and that with
its knowledge and consent, upon its instance and demands, all
other companies had been excluded from doing business in the
State of Texas; that by the agreement the defendant was obliged
to secure all the oil sold by certain named refiners at prices de-
termined by the Standard Oil Company and those interested in
it, with the effect of monopolizing and controlling the business
in oil and the production of petroleum in Texas by fixing the
prices of such products in that State.

The plaintiff summarizes the unlawful results accomplished
as follows:

“(1) The plaintiff in error is dominated and controtled by
and its business dictated by the Standard Oil Company of New
Jersey. '

“(2) A large number of individuals and corporations doing
business in the sale of petroleum products are excluded from
doing business in the State, and competition is lessened.

“(3) The price of oil had been maintained at an exorbitant
figure, being from ten to twenty-five per cent higher than that
of oil sold in the territory not claimed by plaintiff in error.

“(4) Competition had been suppressed and business de-
stroyed in the State by unconscionable and unfair means.

“(5) A substantially complete monopoly in petroleum prod-
ucts had been established, the plaintiff in error having sold,
during the period of ten years past, at least ninety-five per cent
of all petroleum products sold.” 1

The defendant answered and filed a large number of S_peclal
pleas and exceptions, taking issue upon the charges made in the
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petition, and alleging the unconstitutionality of the acts of 1899
and 1903, and alleging that if the petition of the State of Texas
be granted it would be denied the equal protection of the laws,
be subjected to ex post facto laws, deprived of its property with-
out due process of law, and have the obligations of its contracts
impaired, contrary to the provisions of the Constitution of the
United States.

At the trial at the May term of the District Court of Travis
County a verdict was rendered in favor of the State, and penal-
ties were assessed, and the judgment rendered as herein before
stated. In the Court of Civil Appeals of the State of Texas that
court found the facts to be as found by the verdict in the trial
court, and in concluding its opinion upon the question of fact
said:

“In appellant’s motion for a new trial in the court below, and
in its presentation of the case here, the verdict of the jury has
been challenged, the contention being that the testimony fails
to show that appellant has violated any of the anti-trust laws of
thisState. The evidence is very voluminous, and it is not neces-
sary that it be set out or epitomized in this opinion. It is suffi-
cient, we think, to show that from the date of its permit to do
business in this State, May 31, 1900, appellant has been a party
to an agreement or understanding with the Standard Oil Com-
pany of New Jersey, one object of which was to create a mo-
nOIfO_lY and control the price of petroleum oil and prevent com-
petition in its sale in a large and specified territory, including
the State of Texas; and that, to a large extent, such object has
t?eon accomplished. 1In so far as that agreement related to this
State, appellant, acting by its agents, performed it within the
St-ate; and such performance within the limits of the State con-
stitutes violations of Texas laws and renders appellant amenable
to such laws, although the agreement between it and the Stand-
ard Oil Company may not have been made in this State. To a
large extent the case rests upon circumstantial evidence; but
We cannot say that the jury were not warranted in the conclu-
Sons drawn from it. Hence we hold that the verdict is sup-
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ported by testimony, and no error was committed in overruling
the motion for a new trial.”

The court left the case to the jury upon a charge which per-
mitted them to find whether the defendant company, acting
through its duly authorized agents, had entered into or had
become a party to an agreement or understanding with the
Standard Oil Company of New Jersey on June 1, 1900, to fix or
regulate the price of oil in Texas, and whether the company
remained or continued to be a party to such agreement, and
carried out the same in Texas on dates subsequent to June 1,
1900, and prior to March 31, 1903, and whether the oil, in refer-
ence to which such agreement was made and carried out was
the subject of local as distinguished from interstate commerce.

And the court further charged that if within the time above
stated the defendant had brought about or permitted any con-
bination or union of its capital with that of the Standard ol
Company of New Jersey whereby the price of such oil in Texas
was found to be controlled or limited, fixed or regulated, o
whereby such price would be reasonably calculated to be fixed
or regulated, or whereby the trade in such oil in Texas Was
sought to be controlled or limited, they might return a verdict
for the State.

And the court charged that if they should find that the de-
fendant, through its duly authorized agents, had entered into
combination of its capital with the capital of the Standard Oil
Company of New Jersey for the purpose of creating in Texas, oF
which tended to create in Texas, or carry out in Texas, restrllc-
tions in the free pursuit of selling oil, or having the effect of 1n-
creasing the price of such oil in Texas, or to prevent or Jessen
competition in selling the same in said State; and that the de-
fendant remained or was a party to and acted under such com-
bination, if such there was on March 31, 1903, and the{’eafter
prior to April 29, 1907, they might return a verdict of guilty:

The jury was further instructed that if they found from th'Pi
evidence that the direction of the affairs of the Standard Oi
Company of New Jersey and those of the defendant company
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were under the same management or control after March 31,
1900, and prior to April 29, 1907, and that they were placed un-
der such common management or control by their respectively
authorized officers, and if such management or control created
or tended to create, or to carry out restrictions in the sale of oil
in Texas, as above stated, or to fix, maintain or increase the
prices of such oil in said State, or to prevent or lessen competi-
tion in the sale of such oil, they might return a verdict for the
State. The jury found each of the issues submitted against the
defendant. The Court of Civil Appeals affirmed this finding of
fact and we must accept the same as established for the purposes
of this proceeding in error.

Numerous exceptions were taken to the charge at the trial
and are the subjects of assignments of error in the state court
and in this court. We are concerned with such as relate to the
Federal questions involved in this proceeding.

In the eleventh paragraph of the charge the court instructed
the jury as follows:

“XL If you find from a preponderance of the evidence that
the Standard Oil Company of New Jersey had on March 31,
1903, or on any date subsequent thereto and prior to April 29th,
1907, acquired a majority of the capital stock of the defendant
corporation and thereby effected a combination of said two
corporations, and if you further find from preponderance of the
evidence that said stock was acquired and combination effected,
%f any, with the purpose and intention on the part of the manag-
ing officers and directors of said Standard Oil Company of New
Jersey of preventing or lessening the competition in the sale in
Texas of the character and kind of oil above mentioned, or that
the effect, of said combination, if such there were, tended to
affect or lessen the competition in the sale in Texas of said oil,
you will return a verdiet for the State, and say by your verdict,
s t.he jury find for the State on the issues submitted for our
COPSlderation In paragraph eleven of the court’s charge. In
:’iléz cornection you are instructed that if the defendant entered

& monopoly of the character mentioned in this paragraph
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of the charge, each day between March 30, 1903, and April 29th,
1907, that it remained a party to such monopoly, if there were
any such days, constituted a separate violation of the anti-trust
laws of Texas.”

The judges of the Court of Civil Appeals differed in their
views as to the correctness of this charge, the learned justice
who wrote the opinion holding the view that it was calculated
to mislead the jury to the belief that they might convict upon
this issue regardless of whether the defendant had any knowl-
edge of, participated in or aided the Standard Oil Company in
acquiring the stock of the defendant for the purposes stated.

But the court agreed that if wrong this part of the charge
afforded no ground for reversal, because the jury found that
the appellant had violated other provisions of the act, and as-
sessed but one penalty for each day’s violation, and therefore
the judgment would have been the same, and the error, if any,
was harmless.

In thus deciding the Court of Civil Appeals did not deter-
mine a Federal question, nor necessarily decide one adversely
to the plaintiff in error, controlling in character, if it appears
upon this record that the verdict and judgment can stand upon
other grounds free from objection, so far as Federal rights are
concerned.

Much of the argument for plaintiff in error is predicated upon
the contention that the acquiring of the stock of the Waters
Pierce Company by the Standard Oil Company and the making
of the agreement charged were not shown to have been acts
done in Texas. It is contended that such acquiring'of stock,
and agreement, if any, were acts beyond the jurisdiction of the
State. But an inspection of the record discloses that the'COUYt_
charged that no agreement made by the defendant out's1de of
the State of Texas could be made the basis of forfeiting 1ts per”
mit to do business in the State, unless such agreement Was exe-
cuted, or attempted to be executed, in the State b?’ the dt}ly
authorized agents of the defendant. And in the findings which
we have above quoted as to the evidence the state court has
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found that the defendant has been since May 31, 1900, a party
to an agreement with the Standard Oil Company of New Jersey
to create a monopoly and to control prices and prevent compe-
tition in Texas, and that to a large extent the object has been
accomplished. These findings of facts are conclusive upon us,
and show that the conviction was had, for acts and transactions
committed and carried out within the State of Texas.

The argument to the effect that the rulings of the court as to
the admission of testimony, and upon questions of general law
deprived the defendant of its property and rights without due
process of law requires us to notice the limitations upon the
authority of this court when dealing with legislative acts and
proceedings to enforce the same in the state courts. That state
legislatures have the right to deal with the subject-matter and
to prevent unlawful eombinations to prevent competition and
I restraint of trade, and to prohibit and punish monopolies, is
not open to question. National Cotton Oil Co. v. Tezxas, 197
U.8.115; Smiley v. Kansas, 196 U. S. 447. Having the power
to pass laws of this character, of course the State may provide
for pr-oceedings to enforce the same. The State, keeping within
tonstitutional limitations, may provide its own method of pro-
cedure and determine the methods and means by which such
13W§ may be made effectual. “The limit of the full control
which Fhe State has in a proceeding of its courts, both in eivil
and criminal cases, is subject only to the qualifications that
such procedure must not work a denial of fundamental rights
or conflict with specific and applicable provisions of the Fed-
eral Constitution.” West v. Louisiana, 194 U. S. 258, 263; and
see Davis v, Texas, 139 U. S. 651; Brown v. New Jersey, 175
U.8.172, 175; Allen v. Georgia, 166 U. S. 138, 140; In re Con-
‘7’6’36, 1‘37 U. 8. 624, 632, and Twining v. New Jersey, 211 U. S.
{ 8, decided at this term of court, where the subject is fully dis-
cussefi, and previous cases in this court cited.
actIitvLS sf(zﬂtfl}ded- tha‘? the acts in this case were g-iven a retro-
b1 Th‘ec in v101at1.on of Phe Federal Constitution. Art: I

© HHiS argument is predicated largely upon the contention
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that the conviction in this case was because of the old agree-
ment of the former Waters-Pierce Oil Company, made long be-
fore the passage of the present statute, at a time when it was
legal, and before the creation of the defendant company. But
in view of the facts found in the state court, to which we have
already referred, there was ground for conviction, not because
of the making of the old agreement for the division of the terri
tory and the suppression of competition while the old company
was in existence, but because the new company was found to
have carried out the old agreement and made itself a party
thereto, and by continuing the old arrangement after the pas-
sage of the law, had brought itself within its terms. Of a
similar contention this court said in Trans-Missouri Traffic
Assoctation Case, 166 U. S. 290:

“Tt is said that to grant the injunction prayed for in this case
is to give the statute a retroactive effect. That the contract at
the time it was entered into was not prohibited or declared
illegal by the statute, as it had not then been passed; a‘nd 0
now enjoin the doing of an act which was legal at the time 1t
was done would be improper. We give to the law no retro-
active effect. The agreement in question is a continuing one.
The parties to it adopt certain machinery, and agree to cgtam
methods for the purpose of establishing and maintaining in the
future reasonable rates for transportation. Assuming such ac-
tion to have been legal at the time the agreement was first en-
tered into, the continuation of the agreement, after it had been
declared to be illegal, becomes a violation of the act. The stat-
ute prohibits the continuing or entering into such an-agreement
for the future, and if the agreement be continued it then be-
comes a violation of the act.”

It is further insisted that the acts in question are
indefinite and uncertain as to deprive them of thellj :
tionality, in that they punish by forfeiture of the right to ‘;
business, and the imposition of penalties, under provisions Od
an act which do not advise a citizen or corporation, prosgcul_aﬁ
under them, of the nature and character of the acts constitutilg

S0 vague,
constitu-
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a violation of the law. These objections are found in the words
of the act of 1899, denouncing contracts and arrangements
“reasonably calculated” to fix and regulate the price of com-
modities, etc. And in the act of 1903 acts are prohibited which
“tend” to accomplish the prohibited results. It is insisted
that these laws are so indefinite that no one can tell what acts
are embraced within their provisions. In support of this con-
tention it is argued that laws of this nature ought to be so ex-
plicit that all persons subject to their penalties may know what
they can do, and what it is their duty to avoid. And reference
1s made to decisions which have held that a criminal statute
should be so definite as to enable those included in its terms to
know in advance whether the act is criminal or not. Among
others, Tozer v. United States, 52 Fed. Rep. 917, is cited, in
which the opinion was by Mr. Justice Brewer, then judge of the
Circuit Court, in which it was held that the criminality of an
act cannot depend upon whether a jury may think it reasonable
orunreasonable. To the same effect is Ratlway Co. v. Dey, 35
Fed. Rep. 866, also decided by Judge Brewer at circuit. And
also the case of Loussville d: Nashville Railway v. Commonwealth,
99 Kentucky, 132, is relied upon, in which a railroad was in-
dlc.ted ‘for charging more than a just and reasonable rate, in
which it was held that the law was unconstitutional, for under
such an act it rests with the jury to say whether a rate is reason-
able, and makes guilt depend, not upon standards fixed by law,
but UPO{I what a jury might think as to the reasonableness of
the rgte In controversy. But the Texas statutes in question do
1ot give the broad power to a court or jury to determine the
:rlmlnal ch?.mra.cter of the act in accordance with their belief as
0 whether it, is reasonable or unreasonable, as do the statutes

condemned in the cases cited.
n$3k2£he act of 1903, \thiCh denounces acts which “tend” to
Crimginal i)ut the prPhlblted results. It is not uncommon in
whieh attaw to punl.sh not only a com}.)le.zted act, but also acts
ot ;mpt to bring about the prohibited result. In United
- Knight, 156 U. 8. 1, this court said: “Again, all the au-
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thorities agree that in order to vitiate a contract or combination
it is not essential that its result be a complete monopoly. Itis
sufficient if it really tends to that end, and to deprive the public
of the advantages which flow from a free competition.” This
language was quoted with approval in the Addyston Pipe Co.
Case, 175 U. S. 237. And in the Northern Securities Case, 193
U. S. 197, while the Sherman Act directly condemned con-
spiracies and combinations in restraint of trade or monopoliz-
ing or attempting to monopolize the same, this court said
(page 332):

“That to vitiate a combination, such as the act of Congress
condemns it need not be shown that the combination in fact
results, or will result, in a total suppression of trade, or ina
complete monopoly, but it is only essential to show that by its
necessary operation it tends to restrain interstate or inter-
national trade or commerce, or tends to create a monopoly 1
such trade or commerce, and to deprive the public of the ad-
vantages that flow from free competition.” ]

As to the phrase, ‘“reasonably caleulated,” what does it in-
clude less than acts which, when fairly considered, tend to ac-
complish the prohibited thing, or which make it highly probable
that the given result will be accomplished? Again, speaking of
the Sherman Act, this court said in Swift & Co. v. United Stales,
196 U. 8. 375: ‘

“The statute gives this proceeding against combinatio
restraint of commerce among the States and against attempts
to monopolize the same. Intent is almost essential to such &
combination and is essential to such an attempt. Where acts
are not sufficient in themselves to produce a result which t..he
law seeks to prevent, for instance, the monopoly, buf Tequire
further acts in addition to the mere forces of nature to bring
that result to pass, an intent to bring it to pass is n.ecessary n
order to produce a dangerous probability that it will hﬂppent'
Commonwealth v. Peaslee, 177 Massachusetts, 267, 212. _B.ur
when that intent and the consequent dangerous pmbﬁ’bl}lt}r
exists, this statute, like many others, and like the common JaW

ns in
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in some cases, directs itself against that dangerous probability
as well as against the completed result.”

It is true that the decisions quoted are in civil cases involv-
ing contracts and arrangements held invalid when attacked in
proceedings in equity, and did not involve penalties such as
were imposed in the case now under consideration.

And it is to be remembered that we are dealing with an act
of the legislature, sustained in courts of the State, with refer-
ence to its validity in view of the prohibitions of the Federal
Constitution against deprivation by state action of liberty or
property without due process of law. In this case the defend-
ant has had a trial in a court of justice duly established under
the laws of the State, the question of its liability has been sub-
mitted to a jury. The judgment has been reviewed in an appel-
late court, and the correctness of the findings of fact and rulings
of law in the lower court affirmed. We are not prepared to say
that there was a deprivation of due process of law because the
statute permitted, and the court charged that there might be a
conviction not only for acts which accomplished the prohib-
ited result, but also for those which tend or are reasonably caleu-
lated to bring about the things forbidden.

Again, it is contended that the fines imposed are so excessive
3 to constitute a taking of the defendant’s property without
due process of law. Tt is not contended in this connection that
th_e Pthibition of the Eighth Amendment to the Federal Con-
st1§ut1on against excessive fines operates to control the legis-
lation _of the States. The fixing of punishment for erime or
penalties for unlawful acts against its laws is within the police
pow?r Of the State. We can only interfere with such legislation
and judicial action of the States enforcing it if the fines imposed

are : Al
W€ 50 grossly excessive as to amount to a deprivation of prop-

s:ﬁ; Véi_tSOut due process of law. Coffey v. Harlan County, 204

v. 5. 659,

TeThe business carried on by the defendant corporation in

djsX?S Was very extensive and highly profitable, as the record
WUREE. [/ The property of the defendant amounted to more
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than forty millions of dollars, as testified by its president. Its
dividends had been as high as seven hundred per cent per
annum. It was the theory of the State, sustained by the ver-
dict and judgment, that the former course of business was con-
tinued, notwithstanding the judgment of ouster in the former
case. Within the bounds of the statute the penalties were left
to the discretion of the jury trying the case. While the penalties
imposed are large they are within the terms of the statute.
Under the act of 1899 the jury imposed a penalty at the rate
of $1,500 a day ; under the act of 1903 at the rate of $50 per day.
Assuming for this purpose that the defendant was guilty of 2
violation of the laws over a period of years, and in transacting
business upon so large a scale, as shown in this case, we are not
prepared to say, after confirmation of the verdict and judgment
in courts of the State, that there was want of due process of law
in the penalties assessed.

Remembering, as we have had frequent occasion to say, that
our province in this case is limited to an examination of objec-
tions arising under the Federal Constitution, we are unable to
find in this record any ground for reversing the judgment of the
state court.

Aﬁrnwd.

WATERS-PIERCE OIL, COMPANY v. STATE OF TEXAS
(NO. 2).

T
ERROR TO THE COURT OF CIVIL APPEALS FOR THE THIRD SU

PREME JUDICIAL DISTRICT OF THE STATE OF TEXAS.

No. 360. Argued November 2, 3, 1908.—Decided January 18, 1909-

; : g of
The review of a judgment of a state court is confined to assignments 0

here for review;

i j ht
error made and passed upon in the judgment broug e it

assignments of errors in this court cannot bring new ma

record. ¢ which is
When a state court decides a case upon a non-Federal ground
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sufficient to maintain the decision this court will not review the judg-
ment,.

Procedure in matters under its jurisdiction is for the State and its
courts to determine; and nothing in the Federal Constitution pre-
vents a state court from acting in a proceeding for receivership of a
corporation brought by the State on testimony taken in the suit by
the State against the same corporation and on the judgment in which
suit the receivership proceeding is based.

Anattempt to raise the Federal question in the petition for rehearing in
the highest court of the State will not avail if the petition is overruled
without specifically passing on the questions.

Writ of error to review 105 S. W. Rep. 851, dismissed.

THE facts are stated in the opinion.

Mr. Moorfield Storey, Mr. E. B. Perkins and Mr. Henry

Samuel Priest, with whom Mr. J. L. Thorndike was on the brief,
for plaintiff in error.

Mr.R. V. Davidson, Attorney General of the State of Texas,
Mr. R. L. Batts and Mr. G. W. Allen, with whom Mr. Jewel P.
Lightfoot, Mr. John W. Brady and Mr. T. W. Gregory were on
the brief, for defendant in error.

Mr. Justice Day delivered the opinion of the court.

This case was argued and submitted with Waters-Pierce Oil
CZOmpany, plaintiff in error, against the State of Texas, just de-
c}dEd, No. 359, ante, p. 86. Tt is brought here to review the ac-
tion Of_ the Court of Civil Appeals of Texas affirming an order of
the District Court of Travis County appointing a receiver to
I’\aif“; charge of the property and business of the Waters-Pierce
ulnln ;;:npﬂny. In view of the statement made in No. 359 it .is
thi SSary to repeat the facts leading up to the judgment in

S ¢ase. On the same day that the judgment was rendered in

the f
éfn.ormer case the State of Texas, acting through its Attorney

Dis;ral and the county attorney of Travis County, filed in the

1ct Court of Travis County an application for the appoint,—
VoL, cexi—§ ' :
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ment of a receiver, reciting the judgment rendered in the earlier
case, averring that a suit was pending in Missouri for the for-
feiture of the charter of the Waters-Pierce Oil Company; that a
master had been appointed in that case by the Supreme Court
of the State wherein the action was pending; that he had re-
ported in favor of dissolving the corporation, which recom-
mendation had the force and effect of a judgment forfeiting the
charter of said company, and it was alleged that the penalties
recovered in that case could not be collected outside of the State
of Texas; that the property of the defendant within the State of
Texas was inadequate to pay the judgment; that the great bulk
of the property situated in the State subject to the payment of
the judgment consisted of accounts, cars, money on hand and
other property, easily movable, and that if the same was carried
beyond the limits of the State the judgment could not be col-
lected. It was averred that under and by virtue of an act of the
State of Texas, passed April 11, 1907, the State has a lien upon
all said property to secure the payment of the above-mentioned
judgment. )
A receiver was asked for to take charge of the property and
assets of every kind belonging to the defendant and situated.m
the State of Texas. And the State also asked for a writ of In-
junction, prohibiting the removal from the State of Texas of any
of the property of the defendant. On the same day the court
granted the temporary injunction as prayed for, and set the ap-
plication for a receiver for hearing on June 8, 1907. .
On the seventh of June the defendant’s motion for a new trial
in the principal case having been overruled, the defendant gave
notice of appeal to the Court of Civil Appeals of Texas, at.ﬂd
tendered a supersedeas bond in the sum of $3,275,000, which
bond was not accepted. On June 10, 1907, the court reached
the conclusion that a receiver should be appointed, 311."1 con-
tinued the temporary injunction in force, from which actlonjf}'lf;
defendant gave notice of its intention to appeal to the (,-1';1 L
Court of Appeals. At the time of the making of this order b i
judge of the court announced his determination to appoil
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Robert J. Eckhardt receiver, and postponed the hearing until
June 13, 1907, to hear objections to the appointment, and on
that date the court made its order appointing Eckhardt receiver,
fixing the bond in the sum of $250,000. On June 19, 1907, Eck-
hardt filed his bond, which was approved and he qualified as re-
ceiver, and after the appointment of a receiver and the approval
of his bond as aforesaid a supersedeas bond in the sum of
$100,000, for appeal from the order appointing a receiver, was
approved. On June 15, 1907, the motion for new trial being
overruled in the main case, the Waters-Pierce Oil Company
appealed, and gave a bond, which was approved by the clerk.

On the appeal of the present case, involving the receivership,
to the Civil Court of Appeals of Texas an application was made
for an injunction restraining a receiver, who had been appointed
b)f the Circuit Court of the United States for the Eastern Dis-
trict of Texas, upon which application the court declined to
make any order interfering with the Federal receiver, but or-
dered its receiver to appear in conjunction with the attorneys
of the State of Texas in the Cireuit Court of the United States,
an.d t}.lere urge and insist upon the rights of the state courts to
prior jurisdiction. 103 8. W. Rep. 836.

The right to the Federal receivership is involved in No. 224 of
this term, heretofore argued and submitted to this court.!

On October 23, 1907, the appeal of the Waters-Pierce Oil
lCon.)pany from the order appointing a receiver came on for hear-
Ing in the Court, of Civil Appeals. The judgment of the District
Court was affirmed. 105 8. W. Rep. 851. Subsequently the Su-
preme Court of Texas refused a writ of error to that judgment.
The present, proceeding in this court seeks a reversal of the judg-
ment of the Court of Civil Appeals of Texas affirming the order
n th{e District Court appointing the receiver.

: SI&SGWGH Se‘?tled In this court that a review of the judgment of
- court 1s confined to the assignments of error made and
pasged upon in the judgment of the state court brought here for

Teview, : - . p e
\Jﬁ%nt of errors in this court cannot bring into

1 See post, p. 118,
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the record any new matter for our consideration. Harding v.
Illinois, 196 U. S. 78.

Looking to the assignments of error in the Court of Civil Ap-
peals, we find that the first one to mention the Federal Constitu-
tion is No. IX, in which the constitutionality of the act of the
State of Texas approved April 11, 1907, is challenged, and that
act is alleged to be void because in violation of § 10 of Article II
of the Constitution of the United States, which denies to any
State the right to pass ex post facto laws.

The tenth assignment assails the same act, because in viola-
tion of § 1 of the Fourteenth Amendment of the Federal Con-
stitution. Assignment 12 is likewise based upon objections to
the act of April 11, 1907. The amended assignments of error
contain additional assignments, numbers 15 and 16, which like-
wise, are also leveled at the act of April 11, 1907.

The act of April 11, 1907, undertakes in § 1 thereof to give a
lien upon the property of any corporation within the State, or
on any corporation created by the laws of the State, or any
foreign corporation authorized to do business within the State,
which shall violate the anti-trust laws of the State, for fines gnd
penalties, with costs of suit recovered in such cases, and gives
the like lien for the recovery of such fines and penalties thil'e
any such law had been theretofore violated, or should be vio-
lated before the taking effect of the act, and provides for the
appointment of a receiver in such cases.

When we examine the opinion of the Court of Civil Appeals
we find that it sustained the proceeding for the appointment of
a receiver, not only under the act of April 11, 1907, but as well
by virtue of subdivision 3 of article 1465 of Sayles’ Civ1} St?t'
utes for Texas, passed originally in 1887, which subdms%on
provides that a receiver may be appointed where a corporation
has been dissolved, or is insolvent, or in imminent danger of in-
solvency, or has forfeited its corporate rights. R

It is well settled in this court that where a state court decides
a case upon an independent ground not within the F.eder.al Olh‘
jections taken, and that ground is sufficient to maintain the
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judgment, this court will not review the case. Leathe v. Thomas,
207 U. 8. 93; Bustis v. Bolles, 150 U. S. 361 ; Giles v. Teasley, 193
U. 8. 146.

The only other assignments of error in the receivership pro-
ceedings which mention the Federal Constitution are num-
bers 13 and 14, which are as follows:

“XIII. The court erred in appointing the said receiver with-
out any evidence being introduced before it at the time said ap-
pointment was made to show that defendant did not intend to
change its status and methods of doing business so as to con-
form to the laws of the State of Texas, and without evidence
affirmatively showing that defendant could not make use of its
property and carry on its business in accordance with law, and
in holding that the court was authorized to so appoint a receiver
for defendant’s property in the State of Texas and deprive de-
fendant of the instrumentalities by which it had been convicted
of violating the laws of said State, based upon its past conduct
and the said judgment of conviction rendered against it on
June 1, 1907,

“Wherefore, defendant says that the said action of the court
Was unauthorized and in violation of § 1 of the Fourteenth
Amendment to the Constitution of the United States, and has
the effect, of depriving defendant of its property without due
g;cess of law and in denying to it the equal protection of the

5
ﬁl‘;lXIV. The court err(_ad in disregarding the supersedeas bond

s b}’ the defendant in connection with its appeal from the
2l judgment recovered against it on June 1, 1907, and in re-
gz;zngddefondant to file the additional bond in the sum of one
il rreeo .thousand dollar§ to Supersede the order appointing the
s recrsllver and to avoid h.avmg to surrender its property to
i 1f;€rhby reason of sa.ud appointment, and this a.ction on
fion O'f §Ul t{e court was without lawful warrant and in viola-
Il of the Foull‘teenth Amendment to the Constitution

"¢ United States, in that the effect of such action by the

coy raq . : i
Tt Was to deprive the defendant of its property without due
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process of law and to deny to it the equal protection of the
law.”

We are of opinion that neither of these assignments presents
substantial questions of a Federal character. The practice of
the state courts in acting upon matters within their jurisdiction
is left for the States and their courts administering their laws to
determine, and if the court saw fit to act upon the testimony
already heard and the conviction already had of the violation
of the anti-trust laws of the State, there is nothing in the Fed-
eral Constitution which prevents it from so doing. Nor does
the time or manner in which the state court saw fit to approve
the receiver’s bond present any question under the Fourteenth
Amendment. See the cases cited in Waters-Pierce 0il Co. V.
Texas, No. 359, ante, p. 86. The attempt to assign new errors
in the petition for rehearing, which was overruled without an
opinion passing on Federal questions, cannot avail. See Mf'
Corquodale v. Texas, 211 U. S. 432, decided at this term of this
court, and previous cases therein cited. We are therefore of
the opinion that no substantial Federal question is presented

in this case, and the writ of error must be dismissed.
The writ of error s dismissed.

PALMER ». STATE OF TEXAS AND ECKHARDT, R_E

CEIVER OF THE WATERS-PIERCE OIL COMPANY.
CERTIORARI TO THE UNITED STATES CIRCUIT COURT OF APPEALS
FOR THE FIFTH CIRCUIT.

No. 224. Argued April 8, 9, 1908.—Decided January 18, 1909-

As the Federal and the state court exercise jurisdiction within 'the sa:cllt:
territory, derived from and controlled by separate authorltyh, ‘;f
must respect the jurisdiction acquired over property b)_’ '0'-_1’9 o tt .

When either a Federal, or a state, court of competent jurisdiction ?\' "
possession of, or acquires jurisdiction over, property, that propert
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as effectually withdrawn from the jurisdiction of the other court as
though removed to the territory of another sovereignty. Wabash
Railroad v. Adelbert College, 208 U. S. 38, 54.

Jurisdiction over property, properly acquired by the state court on the
qualification of the receiver, is not lost by the giving of a supersedeas
pending appeal which, as in this case, merely suspends the order of
appointment.

When a state court has acquired jurisdiction over property before any
application is made to the Federal court it has the right while law-
fully exercising that jurisdiction to determine how far it will permit
any other court to interfere therewith. People’s Bank v. Calhoun,
102 U. 8. 256.

Jurisdiction over property by a state court so as to withdraw it from the
jurisdiction of Federal courts in the same territory, does not neces-
sarily depend on possession, but is acquired as soon as the receiver has
been appointed and has qualified. Farmer’s Loan & Trust Co. v.
Lake 8t. Electric Railway Co., 177 U. 8. 59, followed; Shields v. Cole-
man, 157 U. 8. 168, distinguished.

The courts of a State construe its statutes and their judgment is con-
clusive in the Federal courts.

Wher‘e the state courts have sustained a receivership of a foreign corpo-
ration on a statute in force before the corporation entered the State,
and such statute provides for the appointment of a receiver in case
of dissolution, forfeiture, insolvency or imminent danger thereof, the
f&c§ that the receivership was also sustained under provisions of an
anti-trust law passed after the corporation entered the State, does not
amount to an unlawful interference of the rights of such corporation
'to transact interstate commerce business.

Under the circumstances of this case it is not proper to charge the costs
and expenses of the receiver erroneously appointed by the Federal
?3::; on complainant, but those expenses should be paid from the

158 Fed. Rep. 705, modified and affirmed.

Tk facts are stated in the opinion.

Mr. Moorfield Storey and Mr. E. B. Perkins, with whom Mr.
: 'IL" Tho?’?.%dike was on the brief, for petitioners:
sionhzrfgeﬁwer aPPOinted by the. state court was not in posses-
Whﬁ; - ac(ii 1o right to possession, of the property at the time
N3 € order was n.lade by the United States court for the
bointment of & receiver. Shields v. Coleman, 157 U. S. 169;
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People’s Cemetery Association v. Oakland Cemetery Co., 24 Tex.
Civ. App. 668; S. C., 60 S. W. Rep. 679; Hagan v. Lucas, 10
Pet. 400, discussed and distinguished.

Neither the State of Texas nor Eckhardt is a party to this
cause or interested in its objects. The suit is a shareholders’
suit for the purpose of winding up the business of the company
in Texas, which cannot be carried on there under the existing
laws, and for the protection of its property and business in the
meanwhile by the appointment of a receiver. The receiver was
appointed by the United States Circuit Court for that purpose,
without interfering with the possession of any other person ex-
cept that of the defendant in the suit, The Waters-Pierce 0il
Company. There is nothing in these proceedings that affected
any right or interest either of the State of Texas or of Eck-
hardt, the receiver previously appointed by the state court.

Possession of the officer of one court, whether he be a re-
ceiver, sheriff, marshal, or sequestrator, is the ground upon
which the authority of other courts or any of their officers to
meddle with possession of the same property has been ex-
cluded. There is no magic about a receiver, and the same rule
is applied to him as to a sheriff or a marshal, and for the same
reasons. Hagan v. Lucas (1836), 10 Pet. 400; Taylor V. Carryl
(1857), 20 How. 583; Freeman v. Howe (1860), 24 How. 450;
Covell v. Heyman (1883), 111 U. S. 176; Shields v. Colemarn
(1895), 157 U. S. 168; Payne v. Drewe (1804), 4 East, 523, 545.

In applying the rule the same kind of possession is necessary
in the case of a receiver as in the case of a sheriff or a marshal.

The Court of Appeals was also wrong in directing t‘hat e
costs of the receivership be taxed against the complainant.

That was a question between the parties to the suit, and WZIS
not involved in the appeal of the State of Texas and Eckh&lﬁ;
from the orders refusing their application, and the n}aterlét‘b
necessary for determining how the costs of the receivership
should be borne were not before the court. Those costs were
not part of the costs of the appeal.

By the effect of the supersedeas, the property an

d business
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of the company remained in its hands in the same manner as if
there had been no judgment or order of the state court. The
expenses of the receivership were a part of the expenses of
carrying on the business, and should be dealt with accordingly.
If the State should ever be in a position to call for an account
of the business of the company during the pendency of the
appeal in the state courts, the question how the expenses of the
receivership should be borne may arise. But it does not arise
upon the appeal in this case, and the expenses ought not to be
saddled on the plaintiff without an inquiry.

This part of the decree is also contrary to Atlantic Trust Co. v.
Chapman, 208 U. 8. 360, and in the present case there are not
even the circumstances which furnished the ground of the con-

tention that there should have been a different decision in that
case.

Mr. R. V. Davidson, Attorney General of the State of Texas,
and Mr. G. . Allen, with whom Mr. Jewel P. Laghtfoot, Mr.
Jon W. Brady, Mr. T. W. Gregory, Mr. R. L. Batts, Mr. D. W.
Doom and Mr. D. H. Doom were on the brief, for respondents:

Thg state court acquired jurisdiction over the property in
qu§s§1on before the complaint was filed in the Federal court.
Oﬁlmon below; Farmers' L. & T. Co. v. Lake Street E. R. Co.,
};‘;;L S. 51; Chittenden v. Brewster, 2 Wall. 191; Gaylord v.
(_'az v Co., 6 Biss. 286, 291, 292; Union Trust Co. v. Railway
;:i" 6 Biss. 198; Illinois Steel Co. v. Putnam, 68 Fed. Rep. 515;
Ream;%'. T”_‘St Co., 66 Fed. Rep. 617; Sharon v. Terry, 36 Fed.
u'ag .(L‘ . é? frlsner v. Railway Co., 89 Texas, 656; Lewis v. Rail-
Plobss s exas, 1; May v. Printup, 59 Georgia, 128; Waters-

10 0 Co. v. State of Teaas, 103 S. W. Rep. 836.
cam};eei(ulilsqlmon of th(? stfa,te courts having attached, it be-
dﬁiermin(; Eswe, and their rlgh'g to prosecute the suit to final
rested deflon and exhaust their jurisdiction could not be ar-
tfibun’al ‘Zated’ Impaired or interfered with by a Federal
College. 2 o ? pmion below; Wabash R. R.Co. v. Adelbert

9,208 U. 8. 38; Covell v. Heyman, 111 U. 8. 176; Hagan v.
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Lucas, 10 Pet. 400; Taylor v. Taintor, 16 Wall. 370, Heidritter
v. 01l Cloth Co., 112 U. S. 148, 294 ; People’s Bank v. Winslou,
102 U. S. 256; Taylor v. Carryl, 20 How. 583; Freeman v.
Howe, 24 How. 450; Buck v. Colbath, 3 Wall. 334; Farmers
L. & T. Co. v. Railway Co., 177 U. S. 61; Sharon v. Terry, 3i
Fed. Rep. 355, and authorities cited; Mutual Reserve Fund v.
Phelps, 190 U. 8. 147; Reisner v. G., C. & S. F. Ry. (Co., 8)
Texas, 658, 660; Union Trust Co. v. Railway Co., 6 Biss. 197,
Waters-Pierce Oil Co. v. Tezas, 103 S. W. Rep. 836; Waite on
Insolvent Corp., §261; High on Receivers, §52; State v.
Reynolds, 107 S. W. Rep. 487.

The giving of the supersedeas bond appealing from the order
of the state court appointing its receiver still left the property
in the custody of the state courts, though the right of the re-
ceiver to the possession thereof was suspended and the right of
the oil company to such possession was for the time being
restored. Rev. Stat. of Texas, art. 1383; Waters-Pierce 0il Co.
v. Tezas, 103 S. W. Rep. 836; San Antonio St. Ry. Co. v. Texas,
38 8. W. Rep. 54; Hagan v. Lucas, 10 Pet. 400; G., C. & S.F.
Ry. Co.v. F. W. & N. O. Ry. Co., 68 Texas, 103; Churchill v.
Martin, 65 Texas, 368; Wells v. Littlefield, 62 Texas, 30; S.C., 12
ADb. Prac. 66; Fowler v. Stonum, 6 Texas, 72; O'Brien v. Hil-
burn, 22 Texas, 622, 626; Fleming v. Clark, 26 Mo. App. 222;
Caldwell v. Gans, 1 Montana, 577, 578; Coss v. Wieder, 22
Oregon, 457; Selleck v. Phelps, 11 Wisconsin, 388; Pipher V.
Fordyce, 88 Indiana, 437; Bain v. Lyle, 67 Pa. St. 64, 66;
Stutter v. Kirkendall, 100 Pa. St. 313.

The decision of the Court of Civil Appeals of the Third Su-
preme Judicial District of the State of Texas, holding that the
giving of the supersedeas bond appealing from the order‘of the
state court appointing its receiver left the property in the
custody of the state court, is binding on the Federal coutt:
Rev. Stat., § 721; Waters-Pierce Oil Co. v. Texas, 103 S. W.
Rep. 836; Wade v. Travis Co., 174 U. S. 499; United States V-
Morrison, 4 Pet. 124; Green v. Neal’s Lessee, 6 Pet. 291; Leﬁinq
well v. Warren, 2 Black, 599; Fairficld v Callatin Co., 100 U. D




PALMER v». TEXAS.

212 U. 8. Opinion of the Court.

47; Andrews v. Nat. F. & P. Works, 36 L. R. A. 150; Sanford v.
Poe, 69 Fed. Rep. 546; Bauserman v. Blount, 147 U. S. 647;
Moores v. Citizens’ Nat. Bank, 104 U. S. 625; Stutsman County
v. Wallace, 142 U. S. 293; Suydam v. Williamson, 24 How. 427 ;
Waters-Pierce Oil Co. v. State, 106 S. W. Rep. 326.

Mg. Justick DAy delivered the opinion of the court.

This case grows out of the proceedings in the State of Texas
to forfeit the permit of the Waters-Pierce Oil Company to do
business in that State, and the subsequent proceedings for the
appointment of a receiver of the property of the company in
the state court, just decided, Waters-Pierce Oil Co. v. Tezas,
Nos. 1 and 2, cases Nos. 359 and 360, ante, pp. 86, 112. It is
unnecessary, in view of the recital of the facts contained in
those cases, to repeat herein what is there said in this connec-
tion.

On the nineteenth day of June, 1907, after the appointment
of a receiver in the state case and the acceptance and approval
of his bond, an appeal was taken from the District Court of
Travis County to the Court of Civil Appeals of Texas, and bond
given to supersede the receivership. Immediately thereafter
and upon the same day a bill was filed by Bradley W. Palmer,
one of the petitioners herein, against the Waters-Pierce Oil
Company, in the Circuit Court of the United States for the
Eastern District of Texas, praying for the appointment of a
receiver for the Waters-Pierce Company. Palmer filed the bill
as a stockholder in the company. The bill is quite lengthy and
recited the proceedings in the Distriet Court of Travis County,
Texas, stated in cases Nos. 359 and 360, ante, recites the appeal
from the order appointing a receiver, to the Court of Civil Ap-
peals, also the appeal from the judgment terminating the right
to do business in Texas, and for the recovery of penalties.

. The prayer of the bill is for the appointment of a receiver to
:ﬁ?ke possession of the property belonging to the company in
lexas, that the business of the company might be wound up,
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and its property sold, that the rece<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>