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SUPREME COURT OF THE UNITED STATES.

ALLOTMENT OF JUSTICES, DECEMBER 24, 1906.!

OrpER: There having been an Associate Justice of this
court appointed since the commencement of this term, it is
ordered that the following allotment be made of the Chief
Justice and Associate Justices of this court among the cir-
cuits, agreeably to the act of Congress in such case made and
provided, and that such allotment be entered of record, viz:

For the First Circuit, Oliver Wendell Holmes, Associate
Justice.

For the Second Circuit, Rufus W. Peckham, Associate
Justice.

For the Third Circuit, William H. Moody, Associate Justice.

For the Fourth Circuit, Melville W. Fuller, Chief Justice.

For the Fifth Circuit, Edward D. White, Associate Justice.

For the Sixth Circuit, John M. Ilarlan, Associate Justice.

For the Seventh Circuit, William R. Day, Associate Justice.

For the Ilighth Circuit, David J. Brewer, Associate Justice.

For the Ninth Circuit, Joseph McKenna, Associate Justice.

1 For the last preceding allotment see 202 U. S. vil.
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APPEAL FROM AND IN ERROR TO THE COURT OF APPEALS OF
THE DISTRICT OF COLUMBIA.

No. 14. Argued April 23, 24, 1908.—Decided October 19, 1908,

A decision of the Court of Appeals of the District of Columbia in an
appeal from the Commissioner of Patents under Rev. Stat. §§ 4914,
4915, § 9 of the act of February 9, 1893, c. 74, 27 Stat. 434, and § 780,
Rev. Stat., Distriet of Columbia, is interlocutory and not final and is
not reviewable by this court under § 8 of the act of February 9, 1893,
either by appeal or writ of error. Rousseau v. Browne, 21 App. D. C.
73, approved.

Appeal from and writ of error to review, 27 App. D. C. 25, dismissed.

Frascr applied for a patent for an invention of a new and
useful improvement in the art of making salt by evaporation of
brine. He expressed his alleged invention in six claims, three of
which were for the process of removing incrustation of ealcium
sulphate from brine heating surfaces, and three of them were
for an apparatus for use in the process.

' Commissioner of Patents and made party in place of Allen, Com-
missioner, resigned.

VOL. coxi—1 4L
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At the time when the application was filed, Rule 41 of the
Patent Office did not permit the joinder of claims for process
and claims for apparatus in one and the same application. The
examiner required division between the process and apparatus
claims, and refused to act upon the merits. An appeal was
taken to the examiners in chief, but the examiner refused to
forward it. A petition was then filed, asking the Commissioner
of Patents to direct that the appeal be heard. The Commis-
sioner held that the examiner was right in refusing to forward
the appeal. From that decision appeal was taken to the Court
of Appeals of the District, which held that it did not have juris-
diction to entertain it. Frasch then filed a petition in this
court for a mandamus, directing the Court of Appeals to hear
and determine the appeal, which petition was dismissed. £z
parte Frasch, 192 U. S. 566.

But in Unated States ex rel. Steinmetz v. Allen, 192 U. S. 543,
it was held that Rule 41, as applied by the Commissioner, was
invalid, and that the remedy for his action was by mandamus
in the Supreme Court of the District to compel the Commis-
sioner to act. Accordingly the proceedings in the present case
were resumed in the Patent Office, and the applicant asked the
Commissioner to direct that the appeal theretofore taken to the
examiners in chief be heard by them. The Commissioner
granted this petition. The primary examiner furnished the
required statement and a supplementary statement of the
grounds of his decision requiring division. The examiners in
chief affirmed the decision of the primary examiner, ¢ requiring
a division of these claims for an art and for an independent
machine used to perform the art;” one examiner in chief, dis-
senting, held that division should not be required. On appeal
to the Commissioner, he affirmed the examiners in chief in part
only; that is to say, he held that process claim No. 1 must be
divided from the other process claims and the apparatus claims,
but that process claims Nos. 2 and 3 and the apparatus claims
Nos. 4, 5 and 6 might be joined in one application. Rehearing
was denied, and an appeal was taken to the Court of Appeals for
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the District of Columbia, which affirmed the decision of the
Commissioner of Patents, for reasons given at large in an opin-
ion, and directed the clerk of the court to “certify this opinion
and proceedings in this court in the premises to the Commis-
sioner of Patents, according to law.”

An appeal and a writ of error were allowed, the court stating
through Mr. Chief Justice Shepard: “We are inclined to the
view that this case is not appealable to the Supreme Court of
the United States, but as the question has never been directly
decided, so far as we are advised, we will grant the petition in
order that the question of the right to appeal in such a case may
be directly presented for the determination of the court of last
resort.”’

The record was filed January 25, 1907, and on February 4 a
petition for certiorari.

Mr. Charles J. Hedrick for appellant and plaintiff in error:

The opinion and the reasons of appeal show the case is one
in which is drawn in question the validity of a statute of, or an
authority exercised under, the United States. § 233 of Code
Dist. Col.

This court has jurisdiction in a case wherein the validity of a
rule of the Patent Office is assailed. United States v. Allen,
192 U. S. 543. Here not only the rule, but the validity of the
authority exercised apart from any rule, is called in question
and also the validity of any statute authorizing said rule or in
other respects having the effect which the Court of Appeals of
the District of Columbia and the Commissioner of Patents have
construed the patent acts to have.

In Rousseau. v. Browne, 104 O. G. 1122, 21 App. D. C. 73, the
Court of Appeals declined to allow a writ of error or an appeal,
on the ground that its decision was not a final judgment or de-
cree within the statute allowing appeals to this court; but it
does not appear that the attention of the court had been called
to the express opinion in United States v. Duell, 172 U. S. 576,
that the remedy by appeal existed.
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Although this court did not affirm the lower court solely for
this reason, yet the expression of opinion was not obiter on that
account; since it was in reference to a matter in issue and con-
stituted an additional reason for the affirmance.

The decision of the Court of Appeals, when adverse (as in the
present case), is the refusal of a patent (§ 4915, Rev. Stat.), and
the effect of its decision whether adverse or favorable is not
materially different from the corresponding judgment on a bill
in equity under § 4915, under which the court may adjudge
that such applicant is entitled, according to law, to receive a
patent for his invention, as specified in his claim, or for any
part thereof, as the facts in the case may appear.

This court has entertained jurisdiction of appeals from such
adjudication and reversed the Circuit Court’s decision on the
merits. Morgan v. Daniels, 153 U. S. 120; and see also Gandy
v. Marble, 122 U. 8. 432; Hill v. Wooster, 132 U. S. 693; Dur-
ham v. Seymour, 161 U. S. 235; and see Butterworth v. Hoe, 112
U. 8. 50.

Inasmuch as the appeal deals with a question judicial in its
nature, in respect of which the judgment of the court is final
so far as the particular action of the Patent Office is concerned,
such judgment is none the less a judgment “ because its effect
may be to aid an administrative or executive body in the per-
formance of duties iegally imposed upon it by Congress in
execution of a power granted by the Constitution.” United
States v. Duell, supra; Interstate Comm. Comm. v. Brimson,
154 U. S. 447.

The decision on appeal from the Commissioner under § 4914,
Rev. Stat., and § 228, Code Dist. Col., is, therefore, a final judg-
ment or decree of the Court of Appeals. See § 233, Code Dist.
Col., allowing or refusing a patent. It gives or refuses to ap-
pellant the exclusive rights of a patentee.

It is not material that any patent allowed by the courts on
direct appeal (§4914, Rev. Stat.), or on bill in equity (§ 4915,
Rev. Stat.) can be controverted (§ 4920, Rev. Stat.). A final
judgment or decree can be rendered in cases where rights of
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possession only are involved, the judgment or decree not touch-
ing the fundamental title. A decree in equity for specific
performance, as for delivery of a deed, is none the less a final
decree, because the deed, when given, is not incontrovert-
ible. It has a certain finality; but so does the grant of a
patent.

In any legal sense, action, suit and cause are convertible
terms. .

A suit is any proceeding in a court of justice by which an in-
dividual pursues that remedy which the law affords him. Ez
parte Milligan, 4 Wall. 112, 113; Weston v. Charleston, 2 Pet.
449. Tt is the prosecution of some demand in a court of justice.
Cohens v. Virginia, 6 Wheat. 264.

Suits may arise out of appeals from administrative officers.
As to appeal from a board of supervisors see Bradley v. People,
4 Wall. 459.

The Court of Appeals exercises functions strictly judicial in
reviewing on appeal the decisions of the Commissioner of
Patents. United States v. Duell, 172 U. S. 576.

The Solicitor General for appellee and defendant in error:

The court is without jurisdiction.

There is no money in dispute nor anything to which a pe-
cuniary value has been given. To rest jurisdiction upon the
act of February 9, 1893, 27 Stat. 434, in a case involving the
validity of a patent or copyright, or drawing in question the
validity of a treaty or statute or of an authority exercised under
the United States, there must be some sum or value in dispute.
Stetnmetz v. Allen, 192 U. 8. 543; Chapman v. United States,
164 U. 8. 436; United States v. More, 3 Cr. 159; Sinclair v.
District of Columbia, 192 U. 8. 16; New Mexico v. Denver & Rio
Grande R. R. Co., 203 U. S. 38; Albright v. New Mexico, 200
U.8.9. If it should be held that the validity of a patent or
copyright necessarily involves value, although the sum or value
in any determinate sense is not in dispute, still it cannot pos-
sibly be predicated of the naked question of the validity of a
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law or treaty or Federal authority that a sum or value is at
stake as a concrete and measurable matter, but only contin-
gently, indirectly and remotely.

The judgment of the Court of Appeals is not final; it merely
ended an interlocutory stage of this controversy and sent the
applicant back to the Patent Office to conform to the meaning
and effect of Rule 41 on division of claims as construed by the
Commissioner of Patents, and to pursue the application in the
form required to final grant or rejection. See Rousseau V.
Browne, 21 App. D. C. 73. Jurisdiction to hear and determire
appeals from the Commissioner of Patents was formerly vested
in the Supreme Court of the District of Columbia (§ 780, R. S.
D. C.); it was transferred to and vested in the Court of Appeals
by §9 of the act of 1893 (supra), and in addition, decisions of
the Patent Office on an interference between applications,
which previously were final (§ 4911, Rev. Stat.), were made
appealable to the Court of Appeals. The law applicable is
§ 4914, Rev. Stat. Section 4915 provides a remedy by bill in
equity where a patent is refused, and the last line of that section
refers to the “final decision,” which evidently means the ju-
dicial decision upon a bill in equity. It is manifest from the
language of these sections that in interference cases and in all
others going up from the Commissioner to the Court of Appeals
there is no final judgment in the cause, but one interlocutory
in its nature and binding only upon the Commissioner to govern
the further proceedings in the case. The opinion or decision of
the court reviewing the Commissioner’s decision is not final,
because it does not preclude any person interested from con-
testing the validity of the patent in court. If the Commis-
sioner refuses the patent and the Court of Appeals either
sustains him or reverses him, that is the point at which finality
could be alleged, and even then the decision of that court may
be challenged generally and a refusal of patent may be re-
viewed and contested by bill in equity. It is at least certain
that a judgment like this on an intermediate point of procedure
and practice, the result of which is simply to send the case back
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to the Patent Office, is not a ““final judgment” under § 8 of the
act of 1893.

Mr. Cmier JusTicE FuLLEr, after making the foregoing
statement, delivered the opinion of the court.

Section 8 of the act of February 9, 1893, c. 74, 27 Stat. 434,
436, provides:

“That any final judgment or decree of the said Court of Ap-
peals may be reéxamined and affirmed, reversed, or modified by
the Supreme Court of the United States, upon writ of error or
appeal, in all causes in which the matter in dispute, exclusive
of costs, shall exceed the sum of five thousand dollars, in the '
same manner and under the same regulations as heretofore pro-
vided for in cases of writs of error on judgment or appeals from
decrees rendered in the Supreme Court of the District of Colum-
bia; and also in cases, without regard to the sum or value of the
matter in dispute, wherein is involved the validity of any patent
or eopyright, or in which is drawn in question the validity of a
treaty or statute of or an authority exercised under the United
States.”

The decision of the Court of Appeals sought to be reviewed
in the present case is not final, but merely ended an interlocu-
tory stage of the controversy and sent the applicant back to the
Patent Office to conform to the meaning and effect of the rule
on division of claims as construed by the Commissioner of
Patents, and to pursue the application in the form required to
allowance or rejection.

Section 780 of the Revised Statutes of the District of Colum-
bia reads thus:

“The Supreme Court, sitting in bane, shall have jurisdiction
of and shall hear and determine all appeals from the decisions
of the Commissioner of Patents, in accordance with the pro-
visions of sections forty-nine hundred and eleven to forty-nine
hundred and fifteen, inclusive, of Chapter one, Title LX, of the
Revised Statutes, ¢ Patents, Trade-marks, and Copyrights.’”
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Section 9 of the “Act to establish a Court of Appeals for the
Distriet of Columbia, and for other purposes,” approved Febru-
ary 9, 1893, c. 74, 27 Stat. 434, 436, is:

“Sec. 9. That the determination of appeals from the deci-
sions of the Commissioner of Patents, now vested in the general
term of the Supreme Court of the District of Columbia, in
pursuance of the provisions of section seven hundred and eighty
of the Revised Statutes of the United States, relating to the
District of Columbia, shall hereafter be and the same is hereby
vested in the Court of Appeals created by this act; and in ad-
dition, any party aggrieved by a decision of the Commissioner
of Patents in any interference case may appeal therefrom to
said Court of Appeals.”

Thus the special jurisdiction of the District Supreme Court
in patent appeals was transferred to and vested in the Court of
Appeals, and decisions in interference cases were also made ap-
pealable, which had not been previously the case. Rev. Stat.
§4911. The law applicable is § 4914, Rev. Stat., which pro-
vides:

“The court, on petition, shall hear and determine such ap-
peal, and revise the decision appealed from in a summary way,
on the evidence produced before the Commissioner, at such
early and convenient time as the court may appoint; and the
revision shall be confined to the points set forth in the reasons
of appeal. After hearing the case the court shall return to the
Commissioner a certificate of its proceedings and decision, which
shall be entered of record in the Patent Office, and shall govern
the further proceedings in the case. But no opinion or deci-
sion of the court in any such case shall preclude any per-
son interested from the right to contest the validity of such
patent in any court wherein the same may be called in ques-
tion.”

By § 4915 a remedy by bill in equity is given where a patent
is refused, and reads as follows:

“Sec. 4915. Whenever a patent on application is refused,
either by the Commissioner of Patents or by the Supreme
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Court of the District of Columbia upon appeal from the Com-
missioner, the applicant may have remedy by bill in equity;
and the court having cognizance thereof, on notice to adverse
parties and other due proceedings had, may adjudge that such
applicant is entitled, according to law, to receive a patent for his
invention, as specified in his claim, or for any part thereof, as
the facts in the case may appear. And such adjudication, if it
be in favor of the right of the applicant, shall authorize the
Commissioner to issue such patent on the applicant filing in the
Patent Office a copy of the adjudication, and otherwise com-
plying with the requirements of law. In all cases, where there
1s no opposing party, a copy of the bill shall be served on the
Commissioner; and all the expenses of the proceeding shall be
paid by the applicant, whether the final decision is in his favor
or not.”

The final decision referred to is obviously the judicial de-
cision on the bill in equity, while in interference cases and in all
others going up from the Commissioner to the Court of Appeals
there is no final judgment in the cause, but one interlocutory
in its nature and binding only upon the Commissioner “to
govern the further proceedings in the case.” The opinion or
decision of the court reviewing the Commissioner’s decision
is not final, because it does not preclude any person interested
from contesting the validity of the patent in court, and if the
decision of the Commissioner grants the patent that is the end
of the matter as between the Government and the applicant;
and if he refuses it and the Court of Appeals sustains him,
that is merely a qualified finality, for, as we have seen, the
decision of that court may be challenged generally and a re-
fusal of patent may be reviewed and contested by bill as pro-
vided.

The appeal given to the Court of Appeals of the District from
the decision of the Commissioner “is not,” as Mr. Justice
Matthews said in Butterworth v. Hoe, 112 U. 8. 50, 60, “the
exercise of ordinary jurisdiction at law or in equity on the part
of that court, but is one step in the statutory proceeding under
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the patent laws whereby that tribunal is interposed in aid of the
Patent Office, though not subject to it. Its adjudication,
though not binding upon any who choose by litigation in courts
of general jurisdiction to question the validity of any patent
thus awarded, is nevertheless conclusive upon the Patent Office
itself, for, as the statute declares, Rev. Stat. §4914, ‘it shall
govern the further proceedings in the case.”

In Rousseau v. Browne, 21 App. D. C. 73, 80, which was an
appeal from the Patent Office in the matter of an interference
between two applications, the court affirmed the decision of
the Commissioner of Patents, ruling against one of the claims
on the ground that priority of invention must be awarded to
the other claimant, declined to allow a writ of error or appeal,
and said, through Chief Justice Alvey:

“There is no final judgment of this court rendered in such
cases, nor is there any such judgment required or authorized to
be rendered, not even for costs of the appeal. This court is
simply required in such cases, after hearing and deciding the
points as presented, instead of entering judgment here, to re-
turn to the Commissioner of Patents a certificate of the pro-
ceedings and decision of this court, to be entered of record in
the Patent Office, to govern the further proceedings in the case.
But it is declared by the statute that no opinion of this court
in any such case shall preclude any person interested from
the right to contest the validity of any patent that may be
granted by the Commissioner of Patents. Rev. Stat. §§ 780,
4914.

“There is no provision of any statute, within our knowledge,
that authorizes a writ of error or an appeal to the Supreme
Court of the United States in such case as the present. It
would seem clear that the case is not within the purview of
section 8 of the act of Congress of February 9, 1893, providing
for the establishment of this court. That section only applies
to cases where final judgments by this court have been entered,
and not to decisions to be made and certified to the Patent
Office, under the special directions of the statute.”
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We consider these observations as applicable to the present
case, and the result is
Appeal and writ of error dismissed, and certiorary denied.

Mgr. Justice WHITE and MR. JusticE McKENNA dissent.

MRr. JusTicE MoobyY did not sit.

, BRANDON ». ARD.

ERROR TO THE SUPREME COURT OF THE STATE OF KANSAS.
No. 24. Submitted April 29, 1908.—Decided October 19, 1908.

The policy of the Federal Government toward bona fide settlers upon
the public lands is liberal and the law deals tenderly with them.

A homesteader who has done all that the law requires will not lose his
rights on account of error of, or unauthorized action by, a public
official. Ard v. Brandon, 156 U. 8. 537.

Lands within indemnity limits of a railroad grant are not open for settle-
ment under homestead laws until the map of definite location has been
filed and their selection to supply deficiencies in place limits has been
approved by the Secretary of the Interior; and their prior withdrawal
by the Secretary from sale and settlement is unauthorized and does
not affect the rights of bona fide settlers. So held as to grants under
the act of March 3, 1863, c. 98, 12 Stat. 772.

The act of March 3, 1863, c. 98, 12 Stat. 772, did not actually grant
lands to which any claim of a bona fide settler had attached prior to
definite location of the road. Sjoli v. Dreschel, 199 U. S. 564.

In a suit brought by the Attorney General of the United States against
a railroad company to cancel patents under the act of March 3, 1887,
¢. 376, 24 Stat. 556, the Attorney General represents only the Uni-
ted States; he cannot represent merely private parties.

A bona fide homesteader, not a party to an action brought by the At-
torney General of the United States under the act of March 3, 1887,

¢. 376, 24 Stat. 556, against a railroad company to cancel the patent
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issued to the company for the land entered by him is not a privy to
or bound by the judgment against the United States; nor can the
adjudication in such a case estop him from setting up his rights in
the land for which the patent was issued. United States v. M., K.
& T. Ry. Co., 141 U. 8. 358; Ard v. Brandon, 156 U. S. 537.

One not a party to an action brought by the United States to cancel
patents and who is not otherwise a privy to, or bound by the judg-
ment against the United States, is not made a privy thereto, or be-
come bound thereby because he is a member of an association which
urged the Government to bring the action.

74 Kansas, 424, affirmed.

THE facts are stated in the opinion.

Mr. T. A. Pollock, with whom Mr. L. W. Keplinger was
on the brief, for plaintiffs in error:

The relations between the Government and Ard with re-
spect to this land and Ard’s relation to and connection with
the suit were such as to render the decree in the case of United

States v. M., K. & T. Ry. Co. conclusive against Ard as to
the equities now claimed by him. Graham v. Great Waler
Power Co., 76 Pac. Rep. 811; Norton v. Evans, 82 Fed. Rep.
804; Kerrison v. Stewart, 93 U. 8. 155; Manson v. Duncanson,
166 U. S. 533; Freeman on Judgments (3d ed.), § 147; Black
on Judgments, § 85; Hornsly v. National Bank, 60 S. W. Rep.
180; 24 Am. & Eng. Ency. Law (2d ed.), 737, 738; Hanke V.
Cooper, 108 Fed. Rep. 738, 924; Thaller v. Hershey, 89 Ted.
Rep. 576; Untted States v. Beebe, 127 U. 8. 338 (Government a
trustee). Ard could have appealed. 3 Daniels (6th ed.),
*1461; Sage v. Central Railroad Co., 93 U. S. 412.

The withdrawal of March 19, 1863, withdrew the land in
question from the category of public lands. Northern Lumber
Co. v. O’Brien, 134 Fed. Rep. 303; S. C., 139 Fed. Rep. 614;
Wood v. Beach, 156 U. S. 548; Spence v. McDougal, 159 U. 5.
62; Merrill v. Chicago Ry. Co., 70 Fed. Rep. 464; Union Pacific
Ry. Co. v. Atchison Ry. Co., 13 Fed. Rep. 106; Wolcott V.
Des Moines Co., 5 Wall. 681; Wilcox v. Jackson, 13 Pet. 498;
Leavenworth &c. v. United States, 92 U. S. 745; Railroad Co.
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v. Freeman Co., 9 Wall. 94; see dissenting opinion, Brewer, J.,
Nelson v. Nor. Pac. Railway Co., 188 U. S. 108.

The withdrawal of March 19, 1863, withdrew the land from
the category of ‘“public land” within the meaning of the
words as used in the homestead preémption acts and such
withdrawal constituted a “reservation” within the meaning
of said word as contained in said act. Same authorities as
above. Patterson v. Tatam, 3 Sawy. 164; Wolsey v. Chapman,
101 U. 8. 770; Weaver v. Fairchild, 50 California, 560; Vicks-
burg v. Elmore, 8 So. Rep. 727.

The rulings of the Land Department authorizing the de-
cisions of this court sustaining withdrawals such as the one
int question, and made prior to the time Brandon made his
purchase constitute a rule of property in his favor. See cases
cited in 13 Century Digest, c., 2163, § 336, and such rule
having been established by Federal authority, it is the legal
duty of the Government to uphold the title so acquired.

Mr. Oscar Foust for defendant in error:

The judgment against the United States in the case of
United States v. M., K. & T. Ry. Co. is not conclusive in
Brandon’s favor in the case at bar. Ard v. Brandon, 156
U. 8. 537; Black on Judgments, No. 540; 1 Freeman on Judg-
ments (4th ed.), Nos. 188, 189; Hall v. Finch, 104 U. 8. 261;
Patton v. Caldwell, 1 Dall. 419; Litchfield v. Crane, 123 U. S.
551; Apsden v. Nizan, 4 How. 11; Bank v. Stone, 88 Fed. Rep.
413; Australian Knitting Co. v. Gormley, 138 Fed. Rep. 92;
Wilgus v. German, 72 Fed. Rep. 773; Pendleton v. Russell, 144
U. 8. 640; Central Baptist Church v. Manchester, 17 R. 1. 492;
Jones v. Vert, 121 Indiana, 140; Cannon River &c. Assn. v.
Rogers, 42 Minnesota, 123; Park v. Ensign, 66 Kansas, 50;
United States v. San Jacinto Tin Co., 125 U. S. 273; Stryker
V. Crane (or Goodnow), 123 U. S. 527 Brandon v. Ard, 74
Kansas, 424; Wilkie v. Howe, 27 Kansas, 578; Kewzer v. Paper
Co., 71 Kansas 305.

The Kansas Supreme Court properly held that the letter
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of withdrawal of March 19, 1863, was ineffectual to withdraw
the land from the class of lands subject to homestead pre-
emption, and that Ard acquired equities, by his settlement,
as against Brandon. L., L. & G. R. R. Co. v. United States,
92U.8.733,760; M., K. & T. Ry. Co. v. Kansas Pac. Ry. Co.,
97 U. S. 491; Ard v. Brandon, 159 U. S. 537; Clements v.
Warner, 24 How. 394; Duluth Iron Range R. R. Co. v. Ray,
173 U. S. 587; Weeks v. Bridgman, 159 U. S. 541; Unated Stotes
v. M., K. & T. Ry. Co., 141 U. S. 358; Kansas Pac. Ry. Co. v.
A, T.&S.F.R.R. Co., 112 U. 8. 414; Hewitt v. Schultz, 180
U. S. 139; Nelson v. Nor. Pac. Ry. Co., 188 U. S. 108; Sjols
v. Dreschel, 199 U. S. 564; Southern Pac. Ry. Co. v. Bell, 133
U. S. 675; Holmes v. United States (9th Circuit), 55 C. C. A.
489; S. C., 118 Fed. Rep. 995; Moore v. Carmode, 180 U. S.
167; Northern Pac. R. Co. v. Miller (Secretary Vilas), 7 Land
Dec. 100; Shepley v. Cowan, 91 U. S. 330.

Mr. JusticeE HarvraN delivered the opinion of the court.

This case involves the title to a tract of land in Allen County,
Kansas, containing eighty acres. It is deseribed in the record
as the northeast quarter of section 11, township 26, range 20,
and will hereafter be alluded to as the tract in section 11.
Adjoining that tract, in the same township, is another tract
of eighty acres which will be hereafter referred to as the tract
in section 2. The present writ of error does not involve the
title to the tract in section 2, but it will conduce to a clear
understanding of the questions raised as to the tract in sec-
tion 11 if we recall certain acts of Congress, as well as the
proceedings in the Land Department and the litigation that
arose in the state and Federal courts about both tracts.

By an act of March 3, 1863, c. 98, 12 Stat. 772, Congress
granted to Kansas every alternate odd section of public lands,
for ten sections in width on each side, to aid in the construec-
tion of railroads and branches, as follows: first, of a railroad
and telegraph line from Leavenworth, Kansas, on a named
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route, with a branch to the southern line of the State in the
direction of Galveston, Texas; second, of a railroad from
Atchison, via Topeka, to the western line of the State, with
a branch extending to a named point on the first-named road;
one of the roads becoming subsequently known as the Leaven-
worth road, and the other as the Missouri-Kansas road.

After making the grant in the usual words, the act pro-
ceeded: “But in case it shall appear that the United States
have, when the lines or routes of said road and branches are
definitely fixed, sold any section or any part thereof, granted
as aforesaid, or that the right of preémption or homestead
settlement has attached to the same, or that the same has
been reserved by the United States for any purpose whatever,
then it shall be the duty of the Secretary of the Interior to
cause to be selected, for the purposes aforesaid, from the public
lands of the United States nearest to tiers of sections above
specified, so much land, in alternate sections or parts of sec-
tions, designated by odd numbers, as shall be equal to such
lands as the United States have sold, reserved, or otherwise
appropriated, or to which the rights of preémption or home-
stead settlements have attached as aforesaid; which lands,
thus indicated by odd numbers and selected by direction of
the Secretary of the Interior as aforesaid, shall be held by
the State of Kansas for the use and purpose aforesaid: Pro-
vided, That the land to be so selected shall, in no case, be
located further than twenty miles from the lines of said road
and branches: . . .”

By a statute passed February 9, 1864, c. 79, p. 149, Kansas
accepted this grant upon the conditions preseribed by Con-
gress, and the Leavenworth and the Missouri-Kansas Com-
Panies became entitled to claim the benefit of its provisions
as to the lands on their respective routes.

A few days after the act of 1863 was passed—indeed, be-
fore the State had formally accepted the benefit of its pro-
visions—the Senators and Representatives from Kansas re-
quested the General Land Office to withdraw the public lands
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along the specified routes of the railroads and branches pro-
posed to be constructed. Pursuant to that request the Com-
missioner of the Land Office, on March 19, 1863,—without
having received any map of general route, much less of definite
location—sent to the Register and Receiver, at Humboldt,
Kansas, a diagram showing the probable lines of the roads and
their respective branches, as well as the ten-mile or place
limits on each side, and directed that officer to “withhold
from ordinary private sale or location, and also from pre-
emption and homestead . . . all the public lands in
your [his] district and lying within the ten-mile limits are
[as] designated in said diagram.” After referring to the acts
of 1853 and 1854 (preémption and homestead acts) the Com-
missioner proceeded: “You will, therefore, understand from
the foregoing: 1st. That the odd sections within the limits
of said railroads and branches are absolutely withdrawn from
sale, preémption, or homestead entry, except so far as in-
ceptive rights may have accrued prior to the receipt by you
of this order. . . . This order will take effect from the
date of its reception at your office, and you will advise this
office of the precise time it may be received by you.”

The order of withdrawal was approved by the Secretary
of the Interior and was received at the local office May 5, 1863.

After this withdrawal, Congress, by an act approved July 26,
1866, 14 Stat. 289, c. 270, made a grant of lands to Kansas
to aid in the construction of a southern branch of the Union
Pacific Railway and Telegraph Company from Fort Riley,
Kansas, down the valley of the Neosho River to the southern
line of Kansas. This act is referred to in the record, but it
does not seem to have any special significance in the present
case. Suffice it to say, that it contained provisions substan-
tially like those in the act of 1863, which made it the duty
of the Secretary of the Interior to select for the railroad com-
pany public lands nearest the place limits, equal to such
amount as the United States appeared, at the time of the
definite location of the road, to have “sold, reserved or other-
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wise appropriated, or to which the right of homestead settle-
ment or preémption has attached.”

Under date of April 30, 1867 the Land Office transmitted
to the local land office at Humboldt, Kansas, a map of the
actual location of the railroad for which the grant was made
by Congress in the act of 1863. The diagram showed the
ten-mile or granted limits of that road, and directed the with-
holding from sale or location, preémption or homestead entries
all the odd sections within the limits of twenty miles as laid
down on that diagram.

After the above withdrawal—which, as we have stated,
was made in 1863 solely at the request of the Kansas Senators
and Representatives—Ard, who was admittedly qualified to
take the benefits of the homestead laws, went upon the above
two tracts, in June, 1866, intending, in good faith, to perfect
a title to them under the homestead laws. He made sub-
stantial improvements upon them, and in July, 1866, in the
accustomed way, made a homestead application at the local
land office for the 160 acres. These two tracts of eighty acres
each were so situated that they could have been legally em-
braced in one homestead entry. Ard’s application was denied
by the local office upon the ground, among others, that the
land was within the place or granted limits of one of the aided
roads. At that time the Missouri-Kansas Company—under
whom the plaintiffs in error claim-—had not filed any map of
definite location. No such map was filed until December 6,
1866. In the spring of 1867 Ard did further work on the land,
building a house thereon, and about July 1st of that year he
again applied at the local land office, under the homestead
laws, for the land. This application was also denied on the
same grounds as were assigned in reference to his original
application. In 1872 he made a more formal application, but
was again repulsed by the Commissioner of the Land Office.
Yet he did not abandon his claim, but held steadily to the
purpose of obtaining the entire 160 acres under the home-
stead laws, and remained in open, notorious possession, assert-
VOL. CCXI—2
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ing his right to the land. And he has continuously occupied
the land ever since June, 1866.

It should be stated in this connection that after the rejec-
tion of Ard’s original homestead application upon the mis-
taken ground that the lands were within the place or granted
limits of one of the roads, it was ascertained that neither of
the tracts was within place limits, but both were within the
overlapping indemnity limits of the respective roads. The
tract in section 11 was selected as indemnity for lands lost
jointly by the two companies, and was patented by the State
to the Missouri-Kansas Company on May 19, 1873. The com-
pany knew when it selected the land to supply alleged defi-
ciencies in place limits as well as when it took the patent from
the State, that Ard was in actual possession, claiming the land
under the homestead laws. The tract in section 2 was selected
by the same company on April 14, 1873, and on November 3,
1873, it received a patent for it directly from the United States.

C. H. Pratt having purchased from the Missouri-Kansas
Company the tract in section 2, and Brandon having purchased
from the same company the tract in section 11, each com-
menced a separate action of ejectment against Ard in a state
court. Judgment went against Ard in each case, and he was
also unsuccessful in the Supreme Court of Kansas. Ard v.
| Pratt, 43 Kansas, 419; Ard v. Brandon, 43 Kansas, 425.

‘ Ard then brought both cases here, and the judgments were
reversed, further proceedings being ordered to be taken in
accordance with the opinion of this court. Ard v. Brandon,
156 U. S. 537. What this court said bears directly upon the
case as now presented. Mr. Justice Brewer, delivering the
judgment of the court, referred to the testimony—and the
same facts appear in the present record—and observed that
by reason of his occupancy and improvement of the land for
the purpose of a homestead and by his homestead application
—all of which was prior to the withdrawal of the lands by the
Land Department—Ard, who had admittedly the requisite
qualifications under the homestead laws, acquired an equitable
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right to the land that could not be displaced by the wrongful
act of the local land office. After referring to the case of
Shepley v. Cowan, 91 U. S. 330, 338, the court proceeded,
p. 542: “Within the authority of that case we think the de-
fendant has shown an equity prior to all claims of the railway
company. He had a right to enter the land as a homestead;
he pursued the course of procedure preseribed by the statute;
he made out a formal application for the entry, and tendered
the requisite fees, and the application and the fees were re-
jected by the officer charged with the duty of receiving them—
and wrongfully rejected by him. Such wrongful rejection did
not operate to deprive defendant of his equitable rights, nor
did he forfeit or lose those rights because, after this wrongful
rejection, he followed the advice of the register and sought
in another way to acquire title to the lands. The law deals
tenderly with one who, in good faith, goes upon the public
lands, with a view of making a home thereon. If he does all
that the statute preseribes as the condition of acquiring rights,
the law protects him in those rights, and does not make their
continued existence depend alone upon the question whether
or no he takes an appeal from an adverse decision of the officers
charged with the duty of acting upon his application. ‘The
policy of the Federal government in favor of settlers upon
public lands has been liberal. It recognizes their superior
equity to become the purchasers of a limited extent of land,
comprehending their improvements, over that of any other
person.”  Clements v. Warner, 24 How. 394, 397. There can
be no question as to the good faith of the defendant. He went
upon the land with the view of making it his home. He has
occupied it ever since. He did all that was in his power in
the first instance to secure the land as his homestead. That
he failed was not his fault; it came through the wrongful action
of one of the officers of the government.”

. Subsequently, after the return of the above cases to the
lpferior state court, Pratt, the claimant of the tract in sec-
tion 2, abandoned his ejectment suit against Ard, and the
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United States brought an action in the United States Circuit
Court for Kansas against the Missouri-Kansas Company and
other railroad companies to cancel certain patents that had
been issued for lands in Allen County, Kansas, including the
one issued to the Missouri-Kansas Company for the tract in
section 11. United States v. Missouri, K. & T. Ry. Co., 141
U. 8. 358. Brandon was made a defendant in that action
because he asserted rights in lands covered by some of the
patents sought to be canceled. But Ard was not made a
party, although some of the evidence in the case had refer-
ence to the tract in section 11, as well as to the circumstances
under which he occupied it. That action was brought by the
Attorney General of the United States at the request of the
Secretary of the Interior, who proceeded under the act of
Congress of March 3, 1887, 24 Stat. 556, ¢. 376. That act di-
rected the Secretary “to immediately adjust, in accordance
with the decisions of the Supreme Court, each of the railroad
land grants made by Congress to aid in the construction of
railroads and heretofore unadjusted.” TIn that action the
Government was unsuccessful in both the Cireuit Court and
in this eourt, but not, as we shall presently see, on any ques-
tion determinative of the issue now presented as between
Brandon’s heirs and Ard.

Later on, the present case, so far as it involved the title
to section 11, as between Brandon and Ard, was again heard
upon its merits in the state court, and judgment went in
favor of Ard. That judgment was affirmed by the Supremé
Court of Kansas, which had before ‘it the judgments in Ard V.
Brandon, 156 U. 8. 537, and in United States v. M., K. & i
Ry. Co., 141 U. 8. 358.

Subsequently, after the decision in Ard v. Brandon, 156
U. S. 537, Ard renewed his application, under the homestead
laws, for both tracts. Having made the proper proofs, and
paid the required fees, his application was approved and '3
patent issued to him by the United States on October 17,
1900, under the homestead law of 1862 and the acts supple-
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mentary thereto. That patent was put in evidence at the last
hearing of this cause in the inferior state court and was part
of the record in this case when it was before the Supreme
Court of Kansas, whose judgment is now here for review.

In our opinion the determination of the present case de-
pends upon the conclusions that may be reached on two
questions.

1. We cannot give to the withdrawal from sale, preémption
or settlement of the lands upon which Ard entered in 1866
the legal effect which the plaintiffs in error insist must be given
to it. It is conceded that the lands were not within the place
or granted limits of either railroad, but were within indemnity
limits. According to the decisions of this court, they were
therefore open to settlement under the homestead laws up to
the time of their being selected to supply deficiencies in place
limits, with the approval of the Secretary of the Interior after
the filing of a map of definite location. The withdrawal of
them from sale, or settlement, simply at the request of Senators
and Representatives from Kansas, prior to the definite location
of the road and before they were regularly selected to supply
deficiencies in place or granted limits, was without authority
of law. Such unauthorized withdrawal did not stand in the
way of Ard, in virtue of his settlement on them in 1866 under
jche then existing homestead laws, from acquiring such an
mterest in the lands as would be protected against their sub-
sequent selection by the railroad company. The acts of Con-
gress cannot be construed as actually granting lands to which
had. attached, before the definite location of the road, any claim
or right under the homestead laws. A claim or right did attach
t? these lands in favor of Ard before any map of definite loca-
tion was made or filed and before they were selected for the
railroad company to supply alleged deficiencies in place limits.
What we have said is in conformity with numerous decisions
of this court cited in the margin.!

——

1 . % y
Hewitt v. Schultz, 180 U. 8. 139; Nelson v. Nor. Pac. Ry. Co., 188
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The cases cited were referred to in a recent case in this
court—Sjoli v. Dreschel, 199 U. S. 565. It was there held that
those cases established, among other propositions, the follow-
ing: “That the railroad company will not acquire a vested
interest in particular lands, within or without place limits,
merely by filing a map of general route and having the same
approved by the Secretary of the Interior, although upon the
definite location of its line of road and the filing and accept-
ance of a map thereof in the office of the Commissioner of the
General Land Office, the lands within primary or place limits,
not theretofore reserved, sold, granted or otherwise disposed
of and free from preémption or other claims or rights, become
segregated from the public domain, and no rights in such place
Jlands will attach in favor of a settler or occupant, who be-
comes such after definite location; that no rights to lands
within indemnity limits will attach in favor of the railroad
company until after selections made by it with the approval
of the Secretary of the Interior; that up to the time such
approval is given, lands within the indemnity limits, although
embraced by the company’s list of selections, are subject to
be disposed of by the United States or to be settled upon
and occupied under the preémption and homestead laws of
the United States; and that the Secretary of the Interior
has no authority to withdraw from sale or settlement lands
that are within indemnity limits which have not been previ-
ously selected, with his approval, to supply deficiencies within
the place limits of the company’s road.”

U. S. 108; United States v. Nor. Pac. R. R. Co., 152 U. 8. 284, 2%;
Nor. Pac. R. R. Co. v. Sanders, 166 U. 8. 620, 634, 635; Menotte v. Dillon,
167 U. 8. 703; United States v. Ore. & Cal. R. R. Co., 176 U. 8. 28, 42,
St. Paul & P. R. R. Co. v. Nor. Pac. R. R. Co., 139 U. 8. 1, 5; &t
Paul & Siouz City R. R. Co. v. Winona & St. Peter R. R. Co., 112 U.5.
720, 723; M., K. & T. Ry. Co. v. Kansas P. Ry. Co., 97 U. 8. 491, 501,
Cedar Rapids & Missouri River R. R. Co. v. Herring, 110 U. 8. 27, 23;
Grinnell v. Railroad Co., 103 U. S. 739; Kansas Pacific R. R. Co- V-
Atchison, T. & 8. F. R. R. Co., 112 U. S. 414; Wilcox v. Eastern Oregor
Land Co., 176 U. 8. 51.
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Tt is true that the cases above referred to arose under acts
of Congress that did not relate in terms to grants of lands to
the State of Kansas to aid in the construction of railroads.
But they are none the less in point here; for the provisions in
them as to homestead rights attaching prior to definite loca-
tion, are, in substance, the same as are found in the above
acts of Congress relating to lands granted to Kansas.

2. When we recall what this court (as above quoted) said
in Ard v. Brandon, 156 U. 8. 537, about Ard’s rights in respect
of these identical lands, there is no room to doubt the correct-
ness of the judgment of the Supreme Court of Kansas in his
favor, unless we hold, as plaintiffs contend we should, that
Ard is concluded by the decision of the Circuit Court of the
United States in the action brought by the United States to
cancel certain patents issued to the Missouri-Kansas Com-
pany. But we cannot so hold. As already stated, Ard was
not, and was not sought to be made, a party to that action.
He had no control of it and was not entitled of right to be
heard or to adduce evidence in it. He was not in any legal
sense represented in the case, nor can he be regarded as privy
to the issue between the United States and those whom it
sued. Tis membership in the Settlers’ Protective Association
—which' association, it is said, induced the United States to
bring the action referred to—did not so conneet him, in law,
with the litigation as that the judgment therein would bind
him or be conclusive evidence against him. It must be as-
sumed that the Attorney General of the United States sued
the Missouri-Kansas Company only in the discharge of his
official duty, and for the purpose of asserting the rights of the
Government as against that company. He could not have
represented merely private parties in that suit; he represented
only the United States. Ard was not, in any legal sense, a
Privy to the issue of record between the United States and its
opponents, although the validity of the patent received by the
Missouri-Kansas Company for the land here in question—
under which company the present plaintiffs in error claim—
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was directly disputed by the Government in that case. Tt
is said that Ard was an active member of the Settlers’ Pro-
tective Association. But that is not a controlling fact. It
may be, as alleged, that, in respect of the patents issued to it,
the Government was induced to proceed against that com-
pany by the representations made and the facts brought to
its attention by that association. But that circumstance did
not so connect the association with the suit as to make the
judgment binding upon its individual members in a suit be-
tween other parties. In suing the Missouri-Kansas Company
the officers of the Government acted wholly upon their inde-
pendent judgment as to the validity of the patents it had issued,
and as to what was its duty to those who had previously ac-
quired rights in the particular public lands covered by those
patents. The issue in that case was only as to the respective
rights of the United States and the Missouri-Kansas Company,
as between each other. There was no issue between the com-
pany or those claiming under it and Ard, who was in actual
possession, claiming equitable rights in the lands in dispute
by reason of his occupancy of them under the homestead
laws. In United States v. Mussouri-Kansas Company, above
cited, 141 U. S. 358, the bill referred to those acts of the land
officers which had the effect to prevent settlers from acquir-
ing rights which they were entitled to acquire under the home-
stead and preémption laws. The court, alluding to those
allegations, said: “If the facts are as thus alleged, it is clear
that the’ Missouri-Kansas Company holds patents to land
both within the place and indemnity limits of the Leaven-
worth road which equitably belong to bona fide settlers who
acquired rights under the homestead and preémption laws,
which were not lost by reason of the Land Department hav-
ing, by mistake or an erroneous interpretation of the statutes
in question, caused patents to be issued to the company. The
case made by the above admitted averments of the bill is one
of sheer spoliation upon the part of the company of the rights
of settlers, at least of those whose rights attached prior to the
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withdrawal of 1867; whether of others, it is not necessary, at
this time, to determine.” And in Ard v. Brandon, 156 U. 8.
537, 541, the court referring to the language just quoted, and
to the transfer of the legal title by the patent of the United
States to the Missouri-Kansas Company, said: “But it is
equally clear under the authority of the last cited case [United
States v. Missouri, K. & T. R. R. Co.], as well as of many
others, that no adjudication against the Government in a suit
by it to set aside a patent estops an individual not a party
thereto from thereafter setting up his equitable rights in the
land for which the patent was issued.”

It results that, in the present case, involving only the title
to the tract of eighty acres in section 11, that, by his rightful
occupancy of that tract, under and in conformity with the
homestead laws, before any interest therein was legally ac-
quired by the railroad company, Ard’s equitable rights, thus
accruing and supported at the final hearing by a patent from
the United States, must prevail.

For the reasons stated, the judgment of the Supreme Court
of Kansas is

Affirmed.

Mgr. JusTicE BREWER took no part in the decision of this
case.
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APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES
FOR THE WESTERN DISTRICT OF MICHIGAN, SOUTHERN DI-
VISION.

No. 393. Submitted June 1, 1908.—Decided October 26, 1908.

Where jurisdiction of the Cireuit Court depends on diversity of citizen-
ship, the parties may be rearranged according to their real interests.

Where a party defendant should be aligned as a party plaintiff, is a
necessary party, and is a citizen of the State of which the other de-
fendants are citizens, the Circuit Court has not jurisdiction.

In order to confer jurisdiction on the Circuit Court, one who is a neces-
sary party cannot be omitted merely on account of his insolvency.

A judgment against a surety cannot be impeached so long as the judg-
ment against the principal on which it is based stands, and in a suif
brought by the surety to set both judgments aside, the principal is
a necessary party plaintiff.

THE facts are stated in the opinion.

Mr. Thomas J. Cavanaugh and Mr. L. A. Tabor, for ap-
pellees, in support of motion to dismiss or affirm:

The defendant railroad company should be the complainant
in the case—in fact it is the party naturally burdened with the
responsibility of applying for relief. It is not made a com-
plainant in express terms, nor is any reason set forth in the
bill why it was not made the sole complainant or at least one of
the complainants. There is no reason assigned why it is made
a defendant. No relief is asked against it. In fact, relief is
asked for it. Therefore while it appears as a defendant, in
reality it is a complainant, and there is no diversity of citizen-
ship and no jurisdiction to entertain the bill. Doctor v. Harring-
ton, 196 U. 8.579; Dawson v. Columbia Trust Co., 197 U. 8.
178. See also Groel v. United Electric Co. of N.J., 132 Fed.
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Rep. 252; McClellan v. Kane, 154 Fed. Rep. 164; Dodge v.
Wolsey, 18 How. 340.

In this case the railroad company is a necessary party and it,
like the other defendants, is a resident of Michigan. While it is
made a defendant the court will look beyond the pleadings and
arrange the parties according to their sides in the dispute,
Dawson v. Trust Co., supra, and when that is done the railroad
company is on the complainant’s side. The fraud alleged in
the bill of complaint is said to have been committed against
it and not against any of the complainants. Its interests are
not antagonistic to the complainants. In fact the complainants
and the defendant railroad company are friends. No difference
or collision of interests or action is alleged or even suggested
and relief is asked in behalf of the defendant railroad company.
It would seem, then, that the arrangement of the parties in this
bill is merely a contrivance between friends for the purpose of
founding a jurisdiction which otherwise would not exist and
the device ought not to be allowed to succeed.

It is the corporation as a corporation which has.to deter-
mine whether it will make anything that is a wrong to the cor-
poration a subject-matter of litigation or whether it will take
steps to prevent the wrong from being done. Hawes v. Oak-
land, 104 U. 8. 450; Corbus v. Alaska Mining Co., 187 U. S. 455.

Until it refuses to redress the wrong no person incidentally
or otherwise injured or benefited, not even a stockholder, can
maintain a suit.

In the present case the railroad company is very deeply in-
terested in the litigation. If the judgment is set aside or en-
joined it is'benefited to that extent. Tt is a citizen of Michigan.

It can proceed in its own behalf now or if it refuses to act an .
interested stockholder might act for it in the state courts.

Mr. Edward Maher, Mr. W. J. Barnard and Mr. Ernest Dale
Owen, for appellants, opposing the motion to dismiss or affirm:
The question sought to be raised by the motion is the funda-
mental one as to whether the lower court had jurisdiction to
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entertain the bill. Such a question will come up only upon the
final hearing.

Admitting that the court has the right to align the parties
as complainant or defendant according to their real interest:
in the controversy and that if the railroad company is an
indispensable party, being of the same citizenship as the
defendants in this suit, the lower court had no jurisdiction to
retain the bill, we maintain that the railroad was mot an
indispensable party.

If the result of the decree were to coerce the railroad com-
pany and the result of the decree should compel that company
to do or not to do a certain thing it might, perhaps, with more
propriety be said that it was indispensable to a final determi-
nation of the questions involved. This, however, is not the
case.

We have the situation, then:

First, that no attempt is made to procure any control of the
actions of the railroad company.

Second, from the inherent situation arising from the fact that
the railroad company is insolvent, it cannot be made to pay the
judgment.

That if it did pay the judgment Steele must repay the
amount at once to the company. Indeed, must pay it in the
first instance.

It would be permitting technical and empty considerations
to control against substantial and important rights practically
presented by the record, for the court to refuse to hear the case
for Steele and the Maryland Company.

Mg. JusticeE HormEs delivered the opinion of the court.

This is a bill in equity to prohibit the collection of a judg-
ment rendered by a Michigan state court against a railroad com-
pany, and also of a judgment against the plaintiff corporation
upon a bond given by it as surety when the railroad took the
case to the Supreme Court of the State. See Culver v. South
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Haven & Eastern R. R. Co., 144 Michigan, 254; Culver v. Fi-
delity & Deposit Co., 149 Michigan, 630. The ground is that the
original judgment was got by fraud. The plaintiff Steele had
contracted with the surety company and also with purchasers
of the railroad to pay the judgment against the latter if re-
covered, and joins as plaintiff on the footing that he is the real
party in interest. The railroad company is made a defendant,
but it is a Michigan corporation, and, as the other defendants
are citizens and residents of Michigan, if it should be aligned
with the plaintiffs the necessary diversity of citizenship would
not exist. The Circuit Court dismissed the bill on demurrer for
want of jurisdiction and allowed an appeal with a certificate
that the want of the requisite diversity of citizenship and con-
sequently of jurisdiction was the sole ground of the decree.
The case is before us upon a motion to dismiss or affirm.

The appellants candidly admit that for a decision upon juris-
diction the parties may be arranged according to their real in-
terests and that if the railroad company is an indispensable
party the decision below was right. But they urge that it is
alleged that the railroad is insolvent, that no relief is asked
against it, but it is left free to pay the judgment if it desires to
and can, and that the real parties in interest are the plaintiffs,
and especially Steele, upon whom, it is said, the burden ulti-
mately must fall. These arguments do not seem to us to need
an extended answer. With regard to the alleged insolvency it
Is a strange proposition that a defendant is not an indispensable
party to an attempt to stop the collection of a judgment against
him because at the moment his property is not sufficient to pay
his debts. The railroad was sole master of the litigation against
itself and we must assume is codperating with the plaintiff in the
present case. It seems to us equally strange to suggest that a
contract of a stranger with a stranger can affect the interest of
the party immediately concerned. The omission of any prayer
for relief against the railroad simply shows that properly it is to
be treated as a plaintiff in this case. Dawson v. Columbia Trust
Co., 197 U. 8. 178, 180, 181.




OCTOBER TERM, 1908.

Opinion of the Court. 211 U. 8.

It is suggested that the controversy as to the judgment
against the Security Company is separable, and that relief may
be given against that at least without the presence of the rail-
road. But the only ground on which that judgment is com-
plained of is that that against the railroad, upon which it is
based, was obtained by perjury and fraud. So long as the judg-
ment against the railroad stands, that against its surety cannot
be impeached. By its bond the surety undertook to pay the
Jjudgment, if rendered, against its principal, whether right or
wrong. If the principal remains liable under that judgment
the surety is bound to pay. Krall v. Libbey, 53 Wisconsin, 292;
Piercy v. Piercy, 1 Tredell Eq. 214, 218. But the principal can-
not be relieved by a proceeding behind its back.

There is a further allegation in the bill that, pending the pro-
ceeding, Culver, the plaintiff in the original suits, was adjudged
a spendthrift, and that a guardian was appointed but was not
substituted for Culver in these suits. A hope is expressed that
if the case proceed to oral argument some reason may occur for
attributing more importance to these facts than is disclosed at
present. But that is an illusion. The bill, as we have said, is
founded solely on allegations of fraud in getting the first judg-
ment, and must be maintained upon them if upon any. The
railroad company is an indispensable party if that issue is to be
tried. It is unnecessary to consider other objections to the suit.

This court has jurisdiction to declare the Circuit Court’s
denial of its own jurisdiction correct. But we regard the de-
cision of the Circuit Court as so plainly right that the appeal
should be dismissed as frivolous. '

Appeal dismissed.
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Subject to constitutional limitations, the legislature of a State may
pass measures for the protection of the people in the exercise of the
police power and is the judge of their necessity and expediency.

It is within the police power of a State to, prohibit possession of game
during the closed season even if brought from without the State.

A police measure otherwise within the constitutional power of the State
will not be held unconstitutional under the commerce clause of the
Federal Constitution because it incidentally and remotely affects
interstate commerce. Plumley v. Massachusetis, 155 U. S. 461, fol-
lowed; Schollenberger v. Pennsylvania, 171 U. 8. 1, distinguished.

The sections of the Forest, Fish and Game Law of the State of New
York which prohibit possession of game during the closed season, are
a valid exercise of the police power of ‘the State and are not in conflict
with the Constitution of the United States, either as depriving per-
sons importing game of their property without due process of law,
or as an interference with, or a regulation of, interstate commerce.
Geer v. Connecticut, 161 U. S. 519.

Independently of the Lacey Act of May 25, 1900, c. 553, 31 Stat. 187,
relating to transportation of game in interstate commerce, the pro-
visions of the New York Forest, Fish and Game Law prohibiting
possession of game in closed season is a valid exercise of the police
power of the State; and quere, but not decided, whether the New
York law is not also validated by such act of Congress.!

184 N. Y. 126, affirmed.

Ty facts which involve the constitutionality of the sec-
tions of the Forest, Fish and Game Law of the State of New

! The Court of Appeals of New York, 184 N. Y. 126, held that the
Lacey Act relieved the regulation from the objection that it was un-
constitutional as an interference with interstate commerce within the
principles upon which the Wilson Act was sustained by this court in
In re Rahrer, 140 U. S. 545.
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York of 1900, relating to the possession of game or fish during
the closed season, are stated in the opinion.

Mr. Edward R. Finch and Mr. John Burlinson Coleman
for plaintiff in error:

The provisions of the Forest, Fish and Game Law are un-
constitutional, in that they deprive the individual of his
liberty and property without due process of law.

A State may impose its conditions upon which its game
may be captured, and no one who takes the privilege can
question the conditions; when, however, game is obtained out-
side of the State and is brought into it as private property,
this rule does not apply. The owner does not get his right
to the game from the State; he holds it independently of the
State, and is the absolute, unqualified owner of the property,
which is protected by the Constitution, and is just as sacred
from encroachment from the State as from others. The State
may regulate its use, so that public health, morals and safety
shall not suffer therefrom, or the citizen be defrauded thereby,
but it cannot prohibit its mere possession or make him a
criminal because he is able to own it.

It is sometimes assumed that because the State can pro-
hibit the possession of state game during the close season, it
can prohibit the possession of game coming from outside the
State, but the right to the one is derived from the State and
the title is conditional, while as to the other the title is abso-
lute and unconditional, and it is property in every sense of
the word. So long as it remains wholesome, and a valuable
article of food, the property is sacred, and no person, not even
the State, can question its possession or proper use.

Nor is this met by § 141 of the Forest, Fish and Game Law
providing a method by which game imported by a citizen
and possessed by him at the commencement of the close sea-
son can be lawfully kept by him until the next open season
upon giving a bond. Deprivation of property without due
process of law still exists, for the possessor of property is en-
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titled to its beneficial use and free enjoyment which cannot
be directly or indirectly affected except by due process of
law. Foster v. Scott, 136 N. Y. 577.

The Forest, Fish and Game Law, containing, as it does,
the drastic and severe penalties, attempted to be levied on
the possessors of foreign game within the State of New York,
is not a proper and reasonable exercise of the police power
of the State, and therefore is not in that way taken without
the prohibition of the Federal Constitution against depriving
the individual of his liberty or property without due process
of law. Dobbins v. Los Angeles, 195 U. S. 223, 236; Lawton
v. Steele, 152 U. S. 133, 137; Holden v. Hardy, 169 U. S. 366,
398; Connolly v. Union Sewer Pipe Co., 184 U. S. 540, 558;
Mugler v. Kansas, 123 U. S. 623, 661; Lochner v. New York,
198 U. 8. 45.

The authorities do not tend to support the statement in
the opinion of the Court of Appeals that in England and
many of the States of this country legislation prohibiting the
possession of foreign game during the close season has been
upheld as being necessary to the protection of domestic game,
on the ground that without such inhibition or restriction any
law for the protection of domestic game could be successfully
evaded.

The English case of Whitehead v. Smithers, L. R. 2 Common
Pleas Division, 553, which Judge Cullen cites in support of
the statement, has been overruled by the case of Quyer v.
The Queen, decided April 13, 1889, in the Queen’s Bench
Division, High Court of Justice, and reported in English Law
Reports, 23 Q. B. Div. 106. And see, in opposition to the
doctrine contended for by Judge Cullen and cases cited by
him, Territory v. Evans, 2 Idaho, 658; Kansas v. Saunders,
19 Kansas, 127; Commonwealth v. Wilkinson, 139 Pa. St. 304;
Commonwealth v. Hall, 128 Massachusetts, 410; People v.
O'Neill, 71 Michigan, 325; In re Davenport, 102 Fed. Rep.
540; People v. Buffalo Fish Co., 164 N. Y. 93; Commonwealth-
V. Paul, 148 Pa. St. 559, 562; Allen v. Young, 76 Maine, 80;
VOL. ccx1—3
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State v. Bucknam, 88 Maine, 385, 392; Dickhaut v. State, 85
Maryland, 451; Davis v. McNair (June, 1885, Canada), 7
Crim. L. Mag. 213; S. C., 21 Cent. L. J. 480; State v. McGuire,
24 Oregon, 366.

The provisions of the Forest, IFish and Game Law are un-
constitutional in that they unjustifiably restrict and inter-
fere with foreign commerce. Bowman v. Chicago Ry. Co.,
125 U. S. 465; Leisy v. Hardin, 135 U. S. 100; In re Rahrer, 140
U. 8. 545; Rhodes v. Iowa, 170 U. S. 412; Vance v. Vandercook,
170 U. S. 438.

The provisions of the Forest, Fish and Game Law, making
the possession of a pure and wholesome article of food, such
as was the imported game in the case at bar, a crime, are not
within the police power of the State, and in that way taken
without the operation of the commerce clause of the Federal
Constitution. Mugler v. Kansas, 123 U. S. 623, 661; Dob-
bins v. Los Angeles, 195 U. S. 223, 236; Lawton v. Steele, 152
U. S. 133, 137; Holden v. Hardy, 169 U. S. 366, 398; Con-
nolly v. Union Sewer Pipe Co., 184 U. S. 540, 558; Lochner
v. State of New York, 198 U. 8. 45, 53; Tiedeman on Limita-
tions of Police Power, 4; Brown v. Maryland, 12 Wheat. 419;
Schollenberger v. Pennsylvania, 171 U. S. 1; Minnesola V.
Barber, 136 U. S. 313; Brimmer v. Redman, 138 U. S. 78;
Scott v. Donald, 165 U. S. 58; Railroad Co. v. Husen, 95 U. S.
465.

Mr. James A. Donnelly, Deputy Attorney General of the
State of New York, with whom Mr. William Schuyler Jackson,
Attorney General of the State of New York, was on the brief,
for defendant in error:

Traffic in game birds is not governed by the rules which
affect ordinary articles of commerce, for the reason that what
property may be acquired in them is so peculiarly a matter
of state regulation that their possession is controlled by rules
-entirely different from those which apply to general articles
of merchandise.
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The right of the individual to acquire property in game
birds must yield to the superior authority of the State to
restrict their use and possession.

Laws passed for the protection of game do not interfere
with private property.

Each State has the right to enact such laws for the protec-
tion of its game as to it shall seem best for the accomplish-
ment of that purpose, and the methods observed by the state
legislature for the protection of game are necessarily within
its discretion.

A state statute prohibiting the possession of game during
certain seasons, from whatever source derived, is a reasonable
method of protecting the domestic game of the State making
the prohibition.

Game can only be the subject of ownership in a qualified
way and can never be the subject of commerce except with
the consent of the State and subject to the conditions which
it may deem best for the public good.

The New York Forest, Fish and Game Law is not a regula-
tion of commerce within the meaning of the Federal Constitu-
tion; and the argument that its enactment was in violation
of the powers confided exclusively to Congress fails. Case
below, 184 N. Y. 135, 136; People v. Bootman, 180 N. Y. 1;
People v. O’Neil, 110 Michigan, 324; State v. Randolph, 1 Mo.
App. 15; Stevens v. State, 89 Maryland, 669; State v. Schuman,
58 Pac. Rep. 661; Ex parte Maier, 103 California, 479; Magner
V. People, 97 Illinois, 331; Merritt v. The People, 48 N. E. Rep.
325; Whitehead v. Smithers, 2 Com. Pleas Div. 553; Phelps v.
Racey, 60 N. Y. 10; People v. Buffalo Fish Co., 164 N. Y. 93;
Geer v. Connecticut, 161 U. S. 517, and cases cited.

Mr. Justice DAy delivered the opinion of the court.

This case comes to this court because of the alleged in-
Va}idity, under the Constitution of the United States, of cer-
tain sections of the game laws of the State of New York.
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Section 106 of chap. 20 of the Laws of 1900 of the State
of New York provides:

“Grouse and quail shall not be taken from January first
to October thirty-first both inclusive. Woodcock shall not
be taken from January first to July thirty-first both inclusive.
Such birds shall not be possessed in their closed season except
in the city of New York, where they may be possessed during
the open season in the State at large.”

Section 25 of the law provides:

“The close season for grouse shall be from December first
to September fifteenth, both inclusive.” As amended by §2,
chap. 317, Laws of 1902.

Section 140 of the law provides:

“Grouse includes ruffed grouse, partridge and every member
of the grouse family.”

Section 108 of the law provides:

“Plover, curlew, jacksnipe, Wilsons, commonly known as
English snipe, yellow legs, killdeer, willet snipe, dowitcher,
shortnecks, rail, sandpiper, baysnipe, surf snipe, winter snipe,
ringnecks and oxeyes shall not be taken or possessed from
January first to July fifteenth both inclusive.” As amended
by § 2, chap. 588, Laws 1904.

Section 141 of the law provides:

“Whenever in this act the possession of fish or game, or
the flesh of any animal, bird or fish is prohibited, reference
is had equally to such fish, game or flesh coming from without
the State as to that taken within the State. Provided, never-
theless, That if there be any open season therefor, any dealer
therein, if he has given the bond herein provided for, may
hold during the close season such part of his stock as he has
on hand undisposed of at the opening of such close season.
Said bond shall be to the people of the State, conditioned
that such dealer will not during the close season ensuing
sell, use, give away, or otherwise dispose of any fish, game,
or the flesh of any animal, bird or fish which he is permitted
to possess during the close season by this section; that he
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will not in any way during the time said bond is in force violate
any provision of the forest, fish and game law; the bond may
also contain such other provisions as to the inspection of the
fish and game possessed as the commission shall require, and
shall be subject to the approval of the commission as to amount
and form thereof, and the sufficiency of sureties. But no
presumption that the possession of fish or game or the flesh
of any animal, bird or fish is lawfully possessed under the
provisions of this section shall arise until it affirmatively ap-
pears that the provisions thereof have been complied with.”
Added by chap. 194, Laws of 1902.
Section 119 of the law makes a violation of its provisions
a misdemeanor, and subjects the offending parties to a fine.
The relator, a dealer in imported game, was arrested for
unlawfully having in his possession, on the thirtieth of March,
1905, being within the closed season in the borough of Brook-
lyn, city of New York, one dead body of a bird known as the
golden plover, and one dead body of an imported grouse,
known in England as blackeock, and taken in Russia. The
relator filed a petition for a writ of habeas corpus to be relieved
from arrest, and upon hearing before a justice of the Supreme
Court of the State of New York the writ was dismissed, and
the relator remanded to the custody of the sheriff. Upon
appeal to the Appellate Division of the Supreme Court of
the State of New York this order was reversed and the relator
discharged from custody. The judgment of the Appellate
Division was reversed in the Court of Appeals of the State of
New York. Sub nomine People ex rel. Hill v. Hesterberg, 184
N. Y. 126. Upon remittitur to the Supreme Court of the
State of New York from the Court of Appeals the final order
and judgment of the Court of Appeals was made the final
order and judgment of the Supreme Court, and a writ of
error brings the case here for review.
he alleged errors relied upon by the plaintiff in error for
reversal of the judgment below are: First, that the provisions
of the game law in question are contrary to the Fourteenth
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Amendment of the Constitution of the United States, in that
they deprive the relator, and others similarly situated, of
their liberty and property without due process of law. Sec-
ond, that the provisions of the law contravene the Constitu-
tion of the United States, in that they are an unjustifiable
interference with and regulation of interstate and foreign
commerce, placed under the exclusive control of Congress
by § 8, Art. 1, of the Federal Constitution. Third, that the
court below erred in construing the act of Congress, com-
monly known as the Lacey Act, 1900, c. 553, 31 Stat. 187,
which relates to the transportation in interstate commerce
of game killed in violation of local laws. Act of May 25,
1900, ch. 553, 31 Stat. 187.

The complaint discloses that the relator, August Silz, a
dealer in imported game, had in his possession in the city of
New York one imported golden plover, lawfully taken, killed
and captured in England during the open season for such
game birds there, and thereafter sold and consigned to Silz
in the city of New York by a dealer in game in the city of
London. He likewise had in his possession the body of one
imported blackcock, a member of the grouse family, which
was lawfully taken, killed and captured in Russia during the
open season for such game there, and thereafter sold and
consigned to Silz in New York City by the same dealer in
London. Such birds were imported by Silz, in accordance
with the provisions of the tariff laws and regulations in foree,
during the open season for grouse and plover in New York.
Such imported golden plover and imported blackeock are
different varieties of game birds from birds known as plover
and grouse in the State of New York; they are different in
form, size, color and markings from the game birds known
as plover and grouse in the State of New York, and can 1?9
readily distinguished from the plover and grouse found 1n
that State. And this is true when they are cooked and ready
for the table. The birds were sound, wholesome and valuab}e
articles of food, and recognized as articles of commerce It
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different countries of Europe and in the United States. These
statements of the complaint are the most favorable possible
to the relator, and gave rise to the comment in the opinion
in the Court of Appeals that the case was possibly collusive.
That court nevertheless proceeded to consider the case on the
facts submitted and a similar course will be pursued here.
While the birds mentioned, imported from abroad, may be
distinguished from native birds, they are nevertheless of the
families within the terms of the statute, and the possession
of which, during the closed season, is prohibited.

As to the first contention, that the laws in question are
void within the meaning of the Fourteenth Amendment be-
cause they do not constitute due process of law. The acts in
question were passed in the exercise of the police power of
the State with a clear view to protect the game supply for
the use of the inhabitants of the State. It is not disputed
that this is a well-recognized and often-exerted power of the
State and necessary to the protection of the supply of game
which would otherwise be rapidly depleted, and which, in
spite of laws passed for its protection, is rapidly disappearing
from many portions of the country.

But it is contended that while the protection of the game
supply is within the well-settled boundaries of the police
power of a State, that the law in question is an unreasonable
and arbitrary exercise of that power. That the legislature
of the State is not the final judge of the limitations of the
Police power, and that such enactments are subject to the
serutiny of the courts and will be set aside when found to be
unwarranted and arbitrary interferences with rights protected
by the Constitution in carrying on a lawful business or making
contracts for the use and enjoyment of property, is well settled
by former decisions of this court. Lawton v. Steele, 152 U. S.
133, 137; Holden v. Hardy, 169 U. S. 366; Dobbins v. Los
Angeles, 195 U. 8. 233, 236.

It is contended, in this connection, that the protection of
the game of the State does not require that a penalty be im-
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posed for the possession out of season of imported game of
the kind held by the relator. It is insisted that a method of
inspection can be established which will distinguish the im-
ported game from that of the domestic variety, and prevent
confusion in its handling and selling. That such game can be
distinguished from domestic game has been disclosed in tle
record in this case, and it may be that such inspection laws
would be all that would be required for the protection of
domestic game. But, subject to constitutional limitations,
the legislature of the State is authorized to pass measures for
the protection of the people of the State in the exercise of the
police power, and is itself the judge of the necessity or ex-
pediency of the means adopted. In order to protect local
game during the closed season it has been found expedient
to make possession of all such game during that time, whether
taken within or without the State, a misdemeanor. In other
States of the Union such laws have been deemed essential,
and have been sustained by the courts. Roth v. State, 51
Ohio St. 209; Ex parte Maier, 103 California, 476; Stevens V.
The State, 89 Maryland, 669; Magner v. The People, 97 Illinois,
320. It has been provided that the possession of certain kinds
of game during the closed season shall be prohibited, owing
to the possibility that dealers in game may sell birds of the
domestic kind under the claim that they were taken in an-
other State or country. The object of such laws is not to
affect the legality of the taking of game in other States, but
to protect the local game in the interest of the food supply
of the people of the State. We cannot say that such purpose,
frequently recognized and acted upon, is an abuse of the
police power of the State, and as such to be declared void
because contrary to the Fourteenth Amendment of the Con-
stitution.

It is next contended that the law is an attempt to unlawfully
regulate foreign commerce which, by the Constitution of the
United States, is placed wholly within the control of the F ed-
eral Congress. That a State may not pass laws directly regulat-
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ing foreign or interstate commerce has frequently been held
in the decisions of this court. But while this is true, it has also
been held in repeated instances that laws passed by the States
in the exertion of their police power, not in conflict with laws
of Congress upon the same subject, and indirectly or remotely
affecting interstate commerce, are nevertheless valid laws.
M., K. & T. Ry. Co. v. Haber, 169 U. S. 613; Pennsylvania
Co. v. Hughes, 191 U. 8. 477; Asbell v. Kansas, 209 U. S. 251,

In the case of Geer v. Connecticut, 161 U. S. 519, the plain-
tiff in error was convicted for having in his possession game
birds killed within the State, with the intent to procure trans-
portation of the same beyond the state limits. It was con-
tended that this statute was a direct attempt by the State
to regulate commerce between the States. It was held that
the game of the State was peculiarly subject to the power of
the State which might control its ownership for the common
benefit of the people, and that it was within the power of the
State to prohibit the transportation of game killed within its
limits beyond the State, such authority being embraced in
the right of the State to confine the use of such game to the
people of the State. After a discussion of the peculiar nature
of such property and the power of the State over it, Mr. Jus-
tice White, who delivered the opinion of the court in that
case, said, p. 534:

“Aside from the authority of the State, derived from the
common ownership of game and the trust for the benefit of
its people which the State exercises in relation thereto, there
is another view <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>