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Travelers9 Insurance Company v. Connecticut, 185 U. S. 364; 
Michigan Central Railroad v. Powers, 201 U. S. 245. The right 
of exemption has been applied to succession taxes (Magoun v. 
Illinois Trust & Savings Bank, 170 U. S. 283, 299), in which 
this court said:

“Nor do the exemptions of the statute render its operation 
unequal within the meaning of the Fourteenth Amendment. 
The right to make exemptions is involved in the right to se-
lect the subject of taxation and apportion the public burdens 
among them, and must consequently be understood to exist 
in the lawmaking power wherever it has not in terms been 
taken away. To some extent it must exist always, for the 
selection of subjects of taxation is of itself an exemption of 
what is not selected. Cooley on Taxation, 200; see also the 
remarks of Mr. Justice Bradley in BelVs Gap Railroad v. 
Pennsylvania, 134 U. S. 232.”

Indeed, it may be laid down as a general rule that mere 
inequalities or exemptions in the matter of state taxation are 
not forbidden by the Federal Constitution.

There is no error in the rulings of the courts of the State of 
New York, and the judgment is

Affirmed.
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he mere construction of a state statute does not of itself present a 
Federal question.

Where the constitutionality of a state statute, as construed by the 
ighest court of the State, is admitted, and only its applicability 

to the facts is denied, no question as to the construction or applica-
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tion of the Federal Constitution is involved, and a direct appeal to 
this court from the Circuit Court will not lie under § 5 of the act 
of March 3, 1891, c. 517, 26 Stat. 826.

The  appellants are gaugers of coal and coke, appointed by 
the State of Louisiana. The appellee is a corporation organ-
ized under the laws of Pennsylvania, engaged in mining bitu-
minous coal outside the State of Louisiana and transporting 
it to that and other States for sale. The transportation to 
Louisiana is in coal boats or barges. For some years the sales 
were largely in bulk by the boat or barge load, but within a 
year or two prior to the commencement of this suit, in conse-
quence of the introduction and general use of fuel oil, the sale 
in boat or barge loads had been reduced to some thirty-five or 
forty loads per annum, although the appellee was transporting 
to Louisiana from 800 to 1,000 loaded boats and barges. By 
far the bulk of the sales were thus by barrel or weight and not 
by boat or barge load, and the amount of each sale was fixed 
and determined by actual measurement or weighing at the 
time of delivery to the purchaser.

An act was passed by the State of Louisiana, in 1888, in re-
spect to gauging. Laws 1888, p. 207, chap. 147. The validity 
of this statute was challenged in the state courts, but sustained 
by the Supreme Court. State v. Pittsburg & Southern Coal 
Company, 41 La. Ann. 465. That court, refusing a rehearing, 
said (p. 473):

“ Nothing in this application shakes our conviction of the 
correctness of our interpretation of the statute as making the 
gauging of the coalboats and barges, before sale, compulsory. 
We may remark, however, that the act applies exclusively to 
sales of boat loads or barge loads of coal, and not to sales o a 
particular number of barrels of coal from a boat or barge.

The case was brought to this court and the ruling of t e 
Supreme Court of Louisiana sustained, it appearing that the 
sales were “to dealers, planters, and other purchasers, but in 
no quantity less than a boat or barge load.” Subsequent eg
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islation was had in Louisiana. Acts 1894, page 172, Act 137; 
Acts 1902, page 81, being an amendment of the act of 1894, 
and Acts 1904, page 201, an amendment of the act of 1888. 
The only difference between the later legislation and the act 
of 1888 which is material is that in the act of 1888, § 8, it is 
provided “ no boat load of coal or coke shall be sold in this city 
or State until it has been inspected, as provided for by this 
act,” while § 3 of the act of 1904 reads, “no boatload of coal or 
coke, nor any part thereof, shall be delivered to the purchaser 
thereof, whether the sale was made within or without the State, 
until it has been inspected as provided for in this act.”

On December 10, 1906, the appellee filed its bill in the Cir-
cuit Court of the United States for the Eastern District of 
Louisiana to restrain the gaugers of coal from proceeding un-
der the acts except as to coal sold or intended for sale by boat 
or barge load. On June 11, 1908, a decree was entered for the 
plaintiff, in accordance with the prayer of the bill, the court in 
its opinion saying:

“The title of the act of 1902, and of the act of 1904, is ‘An 
act to compel the weighing or gauging in the State of all bi-
tuminous or anthracite coal or coke sold in Louisiana by boat, 
barge or car load.’ The act of 1904, sec. 8, reads, ‘No boat 
load of coal or coke, nor any part thereof, shall be delivered to 
the purchaser,’ and in the next sentence reads, ‘And any per-
son, partnership, firm or corporation who shall sell or deliver 
in this State a boat load or a barge load of coal or coke, or any 
part thereof.’ Construing the word part with reference to the 
object of the statute and with reference to the words that 
immediately precede it, I do not see how there can be any 
doubt that the part meant is an aliquot fraction of a load.”

From this decree of the Circuit Court the appellants ap-
pealed directly to this court.

Mr. E. Howard McCaleb, Junior, with whom Mr. Walter 
uion was on the brief, for appellants.

Mr. Charles S. Rice, for appellee.
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Mr . Just ice  Brew er , after making the foregoing statement, 
delivered the opinion of the court.

An appeal was taken under § 5 of the act creating the Cir-
cuit Court of Appeals. 26 Stat. 826, 827. The mere construc-
tion of a state statute does not of itself present a Federal ques-
tion. But the contention of appellants is that the Circuit Court 
improperly construed the act of 1904; that correctly construed 
it applies not merely to sales by boat or barge load, or some 
aliquot part thereof, but also to sales by weight or measure-
ment, and that under such construction a question is presented 
of a conflict between it and the Federal Constitution.

But the difficulty with this contention is, first, that the 
statute construed as applied to boat and barge loads has been 
declared valid by this court; and further, that there is no claim 
by the appellee of any invalidity in the statute, but only of its 
inapplicability to the facts. In the face of the decision of this 
court and the claim of the appellee it is difficult to see how there 
can be any question of a conflict between the legislation and 
the Federal Constitution. After a final decision, it is going 
too far to hold that there still remains an undecided question, 
and that when we have held that a statute of a State is valid 
there remains a controversy as to its validity, and this is em-
phatically true when neither party challenges that decision. 
Nor for like reason does there appear any ground for holding 
that there is a question as to the construction or application 
of the Constitution. While in § 10 of Art. I of the Federal 
Constitution there is a recognition of the power of the State 
to pass inspection laws, yet to justify a holding that the ap-
plication of the Federal Constitution is involved there should 
be a question as to the relation between some constitutiona 
provision and the state statute.

Under these circumstances we are of opinion that this court 

has no jurisdiction, and the appeal must be
Dismissed.
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