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INDEX TO RULES OF THE SUPREME COURT

Rules Sec. Page 
Adjournment.............................................................................. 27 — 495
Admiralty, record in.................................................................. 8 6 477
Appearance of counsel................................................................. 9 3 478

for plaintiff, no.......................................................  16 — 485
defendant, no................................................... 17 — 485
either party, no................................................. 18 — 486

Appeals in cases involving jurisdiction of circuit court........... 32 — 497
under act of March 3, 1891.........................................  36 — 501
from court of claims...................................................... — — 505

Argument, oral........................................................................... 22 — 489
order of...............................................  22 1 489
time allowed for....................................................... 22 3 489

on motions................................... 6 2 474
printed...................................................................... 20 — 486

submission on.......................... 20 1 486
not received after submission....................  20 4 487

Assignment of errors.....................................................  21 2, 4 488
under act of March 3, 1891....................  35 1 500

Attachment for clerk’s fees....................................................... 10 8 480
Attorneys, admission of............................................................. 2 1 472

oath of...................................................................... 2 2 472
Bail, when and how granted................................................. .  • 36 2 501
Bill of exceptions.......................................................................  4 — 473
Briefs........................................................................................... 21 — 487

contents of.......................................................................  21 2 487
time for filing by plaintiff in error or appellant.............21 1 487

defendant in error or appellee........... 21 3 488
form of printed................................................................ 21 487
not received after argument........................................... 20 4 487

Cases involving same question may be heard together......... 26 8 495
passed, how restored to call............................................. 26 9
dismissal of, in vacation................................................... 28

Certiorari, diminution of record................................................. 14
instructions in regard to presentation of petitions

Circuit courts, adoption of seal for........................................... 1» note
Circuit courts of appeals, cases from, etc.................... 36 and 37 —

certiorari to, under act of March 3,
1891.................................................- "

Citation, service of...................................................................... °
Clerk........................................................................................... 1 ~
Clerk’s fees, table of.................................................................... 24

444
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Rules Seo. Page
Clerk’s fees, attachment for....................................................... 10 8 480
Conference-room library..................................................   7 3 476
Costs of printing record..............................................................  10 2,6,7

479, 480 
how taxed.......................................................................... 24 — 491
none recoverable in cases where United States is party.. 24 4 491

Counsel, admission of................................................................ 2 1 472
appearance of.............................................................. 9 3 478
no appearance of............................................................ 18 — 486
two only to be heard on argument............................  22 2 489
time allowed for argument............................................ 22 3 489

motions .. ........................................ 6 2 474
Court of claims, order in reference to appeals from.............. — — 505
Custody of prisoners on habeas corpus.................................... 34 — 499
Damages for delay...................................................................... 23 2 490
Defendant, no appearance of... .................................................. 17 — 485
Death of a party.....................................................   15 — 483

defendant in error or appellee after judgment in
lower court........................................................... 15 3 484

Dismissal in vacation.................................................................... 28 — 495
Docketing cases.......................................................................... 9 — 477

by plaintiff in error or appellant.............................. 9 1 477
defendant in error or appellee............................ 9 2 478

Docket, call of.......................................................................  26 — 493
day-call..........................................................................  26 2 494

Errors, assignment of................................................................  21 4 488
specification of..............................................................  21 2 487

Evidence, new, how taken.......................................................... 12 1 482
in admiralty..................................................... 12 2 482

in the record, objections to...................................... 13 — 482
Exceptions, bill of...................................................................... 4 — 473
Exhibits of material.............................................................. /.. 33 — 498
Fees, table of clerk’s.................................................................. 24 7 492

attachment for.................................................................. 10 8 480
security for........................................................................ 10 1 479

Habeas corpus, custody of prisoners on.................................... 34 — 499
Juterest....................................................................................... 23 — 489

in admiralty..................................................................  23 4 490
in equity........................................................................ 23 3 490
at law.............................................................................  23 1 489
under act of March 3, 1891............................................ 38 — 502

Jurisdiction—cases involving circuit court................................ 32 — 497
Law library................................................................................. 7 — 475

mode of obtaining books from, by counsel........... 7 1 475
clerk to deposit records in...............   7 2 476
of conference-room..................   7 3 476

Mandates....................................................................................  39 — 502
Mandate in case dismissed.............. . ....................  24 5 491
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Rules Sec. Page ■ 

Mandate in cases dismissed in vacation ........................   28 — 495 I
Motions........ .......................................................... 6 — 474 I

to be in writing t......... . ............... 6 1 474 I
notice of.............................................................................. 6 3, 4 474 I
time allowed for argument ......... ■•..-...............  6 2 474 I
to affirm............................................................................ 6 5 475 I
to dismiss ................. — .................................. 6 4 474 I
notice and service of briefs........... . ............................... 6 4 474 I
submission of...............................   • 6 4 474 I
to advance...............................  26 6 494 I

cases once adjudicated................................ 26 4 494 I
criminal cases................................................ 26 3 494 1
revenue cases................................................ 26 5 494 I
cases involving jurisdiction of circuit I

court............................... 32 — 497 I
Motion-day................ ............................  6 6 475 I
Opinions of the Supreme Court........ ............................. 25 - I

court below to be annexed to record.............. 8 2 476 I
Original papers not to be taken from court room or clerk’s I

office.............................................. 1 2 471 I
' from court below.. .............................  8 4 477 I

Parties, death of................................. .............................................  45 ^83 I
Plaintiff, no appearance of..................  46 I
Practice......... .................................................................................... 3 47 I
Process, form of.         5 4 I

service of. .............   5 2,3 4 3 I
Record.............................  .................... ........................... « - I

. 8 1 476 I
to contain all necessary papers in full............................ 3 I

c i 8 2 476 Iopinion of court below.................................... ° I
translations of papers in foreign language.. 11 I

printed under supervision of clerk................................... 40 5 I
printed form of...................................*................................. 31 ~~ I

. ,. , . 10 9 481 Iprinting parts of........ ......................................................... 479 I
. . .. 10 4 I

certiorari for diminution of.............................................. x I
in admiralty cases............................................................... ° I
in cases coming up under act of March 3,1891....................... "9 500 I
how printed......;........................................................35 __ 496 I

Rehearing........... ......................................................................... :• x 483 I
Representatives of deceased parties appearing.............................“ 4g4 I

not appearing.................... 45 I
Return to writ of error.................................................................. g 5 477 I

day.....................................   26 5 494 I
Revenue cases advanced on motion............................................ I
Seal of court, adoption of...........................  ’___4gg I
Second term, neither party ready for trial.................................. j 4jg I
Security for clerk’s fees............ ♦..........•• ♦..................................... * I
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Rules Sec. Page

Session of court.....................................................................  471
Subpoena, service of.................................................................... 5 ® 473
Supersedeas...................................................................................29 496
Supreme Court, adoption of seal of............................................ 1> note 471
Supreme Court, session of................   471
Term of court...............................................................  471
Translations............................................................................... 41 481
Writ of error, return to............................................................... 8 476

in cases involving jurisdiction of circuit courts. 32 — 497 
under act of March 3,1891..................................  36 — 501

Instructions for presentation of petitions for writs of certi-
orari to circuit courts of appeals........................................... — — 503

Order in reference to appeals from court of claims..............— — 505
Equity rules.................................................................................. — — 508
Admiralty rules.............................................................................— — 544
General orders in bankruptcy..................................................... — — 567
Recommendations for rules of practice of circuit court of

appeals.......................................................................................— — 586
See  Spec ial  Indi ces , post.



INDEX TO EQUITY RULES

Rules 
Abatement, how suits may be revived on abatement by

death of either party............................................................... 56
Accounts, how same produced before master........................ 78
Affidavit of defendant to accompany demurrers or pleas... 31
Affirmation, when to be made in lieu of oath.......................... 91
Amendment, general provisions respecting bills.................... 28-30

when plaintiff may amend, as matter of
course......... ........................................................ 28

after answer, plea, demurrer, or replication .. 29
when amendment shall be deemed abandoned 30 
of bills by leave of court when matter alleged

in answer makes amendment necessary.... 45 
plaintiff not entitled as of course to amend 

where he proceeds to a hearing, notwith-

Page

526
536
519
540
517

517
518
518

523

standing objection for want of parties taken
by answer............................................  52

when answers may be amended........................ 60
Answers, filing of......................................................................... 1

taxable costs for........................................................ 25
general provisions respecting...................................... 39-46

as to contents of........................ 39-40
provisions as to answer of defendant where com-

plainant waives answer under oath.................. 40
to certain interrogatories in bill.............................. 40
effect of defendant declining to answer interroga-

tories..... ................................................................ 44
provisions as to supplemental.................................. 46
before whom verified..................................   5®
how and when amended............................................
general provision as to exceptions to...................... 61-65
time for filing exceptions to...................................... 6*
provisions for costs where separate answers are

filed by same solicitor............................................ 62
hearing exceptions to answer for insufficiency.... 63
proceedings when exceptions to answer are 

allowed on hearing............................................ 64
proceedings when exceptions to answer are over-

ruled ........................................................................ 65
where answer to original bill shall be made before 

original plaintiff can be compelled to answer
cross bill.................................................................. ?2

Appeals, provisions as to suspending or modifying injunc-
tions during the pendency of an appeal................ . ........... 93

44§

525
528
508
516
520
520

521
521

523
523
527
528
528
528

528
529

529

529

534

541
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Rules
Appearance, when defendant must appear............... 17
Argument. (See Hearing.)
Attachment, provisions as to writ of...........................  — 7

attachment after final
decree....................... 8

when, writ of attachment to issue to compel 
defendant to make a better answer to the 

matter of exceptions.................................. 54
by master for his compensation....................... 82

Bills, filing of....................   1
when bills may be taken pro confesso against the de-

fendant, and proceeding thereon..     18
decree may be entered when bill is taken pro 

confesso............................................................. 19
general frame of  ..................   20-25

Page
613

510

511

commencement and ending of.......... .................................... 20
provisions as to contents of.......................................... 21

respecting necessary or 
proper parties. . ........ 22

prayer in............. . .............................  23
how signed by counsel............................................. 23
taxable costs for...............................................  25
several provisions as to scandal and impertinence in.. 26-27 
general provisions as to amendment to....................... 28-30
provisions as to interrogatories in the interrogating 

part of.. ............ .......... ............... 41-43
amendment of, by leave of court when matter alleged

in answer makes amendment necessary................... 45
general provisions as to parties to...................................47-53

nominal parties to................. 54
brought by stockholders in a corporation against the 

corporation and other parties; how verified, and 
what allegations must be contained therein..........  94

ills of revivor, general provisions as to same....................... 56-58

526
537
508

531

520
514
514
515

515
516
516
516
516
517

521

523
523
526

contents of............................ ......................
rtificate of counsel to accompany demurrers and pleas.. 

ircuit courts always to be open for certain purposes_____
provisions as to the making of rules by judges 

thereof ......................................................
Clerk, duties of same..................... .........................................

to enter motions, rules, orders, etc., in order-book.. 
certain motions and applications grantable of course 

by clerk. ......................................... .
lerk s office, provisions as to same.........

“umssioners for taking testimony, how to be named.... 
how witnesses may be compelled to appear 

a  ■ . . before them and testify.... ........... ......... . .
Missions, issuing and return of........................................

58
31

1

89
2
4

5
2

67

541
526
527
519
508

539
508
509

510
508
530

536
508
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Rules
Commissions, when and how to issue.................................... 67

provisions as to publication and opening 
same in clerk’s office. . .............  69

Page
530

533
Corporations, bills brought by stockholders in a corporation 

against the corporation and other parties, how verified and 
what allegations must be contained therein................. 94

Costs, where separate answers are filed and the same 
solicitor is employed for two or more defendants.. 62

provisions for payment of, when exceptions for frivo-
lous causes or delay are filed to master’s report.... 84

Counsel, signature of, to be affixed to bill, provisions as to
same.......................................    24

Cross bill, provisions as to same........................................... 72
Death, how suits may be revived on death of either party.. 56
De bene esse examination, when and how same may be taken. 70
Decree, provisions as to entry of decree when bill is pro 

confesso against the defendant............. 18-19
for an account of the personal estate of a testator or 

intestate on reference to master, etc................ 73
corrections of clerical mistakes in............................ 85
contents of.........................................  ®6
what the decree in a suit for foreclosure of a mort-

gage may provide for......... . ............................. 92
Default of defendant, proceedings that may be taken thereon 

when decree may be entered and bill taken pro confesso 19 
Defendant, when he must appear......................................... 17

bills may be taken pro confesso against 
defendant, and proceedings thereon.... 18

decree may be entered and bill taken pro 
confesso against the defendant.........  19

Demurrers, general provisions as to..........................................31-38
to be accompanied by certificate of counsel, etc., 

provisions respecting...............................   • 31
to what defendant may demur....................  • • • 32
proceedings by plaintiff on demurrer 33
provisions as to case where demurrer is over-

ruled ................................................................
provisions as to case where demurrer is allowed. 35
where demurrer will not be overruled.............36,37
effect of not setting down demurrer for argument

• • 88at certain time.................................................
time when demurrer is to be set down for argu- 

. 38ment................................................................
Depositions, how taken when evidence is to be taken orally. 67 

testimony is to be taken by deposition 
according to act of Congress. ®

provisions as to publication and opening of 
same in clerk’s office..........................   • • •

541

528

538

516
534
526
533

513

534
538
539

540

514
513

513

514
519

519
519
519

519
520
520

520

520
530

533

533
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Rules Page
Discovery, provision as to the filing of a cross bill for....... 72 534
Dismissal, when bill shall be dismissed............................  38 520

court may dismiss a bill where plaintiff proceeds
to a hearing, notwithstanding objection for
want of parties, taken by answer......................- 52 525

of suit for failure to file replication..................... 66 530
Evidence, how taken down before master in certain

cases........ ...........................   81 537
Examination, how to take and return depositions of wit-

nesses examined orally....................................................... 67 530
Examiner, how witnesses may be compelled to appear

before him and testify......................................................... 78 536
Exceptions, provisions as to exceptions to bills for scandal 

and impertinence....................... 26-27 516
hearing exceptions to answer for insufficiency.. 63 529
proceedings when exceptions to answers are

allowed on hearing.......................................... 64 529
to report of master, time of filing exceptions

thereto, and confirmation of report if no ex-
ceptions are filed.............................................. 83 538

provisions to prevent the filing of exceptions to
reports for frivolous causes or delay.............  84 538

Execution, writ of, provision as to same............................ 8 511
Filing of pleadings, etc............................................................ 7 510
Foreclosure, what the decree in a suit for foreclosure of a

mortgage may provide for................................................. 92 540
Guardians ad litem, how appointed........................................ 87 539
Hearing, case when defendant, by answer, suggests that bill

is defective for want of parties........................... 52 525
proceedings for hearing where exceptions are filed

to answer............................................................. 63 529
of reference before master, when to be brought on. 74 535

Impertinence in bills not permitted; will be struck out on
exception..................................................... 26 516

general provisions as to elimination of imper-
tinence in bills.............................................. 26-27 516

Infants, how they may sue..................................................... 87 539
junctions, provisions as to the granting of injunctions

when asked for by bill to 
stay proceedings at law.... 55 526

suspending or amending in-
junctions during the pend-

j t ency of an appeal............... 93 541
n errogatories, provisions as to the interrogating part of

bills...........................    41-43 522
form of last of the written interrogatories to

T . take testimony.......................................... 71 534
8sue,Buit when deemed at issue......................   66 530
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Rules Page 

Judges, provisions as to granting orders, etc., by judges of 
circuit court in vacation and term.................................. 3 509

Marshal, provisions as to service of process by.................... 15 513
Master, general provisions as to reference to and proceedings

before them............................................. j..........  73-82 534
reference to, if any decree for account of personal es-

state of a testator or intestate.........  73 534
• ■ ■ - when to be brought on for hearing.... 74 535

proceedings on reference before.............................. 75 535
what report of master, on reference before him shall

contain........................................ .*......................... 76 535
power of same on reference. —............. 77 536
how witnesses may be compelled to appear before

him and testify on reference.............................. • 78 536
form in which accounts shall be produced before

him............. . .......................................................... 79 537
what paper may be used before him on a refer-

ence ........................................................................ 80 537
persons whom master is at liberty to examine on

reference ....................................................... 81 537
in chancery, how appointed..................................... 82 537
provisions as to the filing of master’s report and the

filing of exceptions thereto......... ......................... 83 538
Mistakes in decree, etc., how corrected............................ 85 53
Motions, when they may be made in courts of equity.........  1 5

what are to be deemed motions and applications 
grantable of course.......... 5 ?

not grantable of course, how and when 
heard................................................ 6 6

Notice, provisions for notice of application for certain orders. 3 
what to be deemed notice in certain cases.... .
to be given for examination of witnesses................. 87
provisions as to notice for de bene esse examination of 

witnesses............. ............   ^0
Oath. (See Affirmation.)....................................................... 91
Orders, when they may be made in courts of equity.............
Parties, court may make a decree saving rights of absent par- 

ties at trial where defendant suggests a defect... 53
• • • i i 54provisions as to nominal parties to bill...................

to bills, when court may proceed without making 
certain persons parties........\.........

parties may be dispensed with when 
very numerous, etc..... . ..........   •

not necessary to make cestuis que trust
parties to suit........................•• ^4

in suits to execute trust in a will.................
in cases of a joint and several demand 

either as principals or sureties.....  • • •
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Rules

Parties, to bills, provisions for the hearing of a case when 
defendant by answer suggests that bill is defective for 

want of parties................................................................. 52
Petitions for rehearing, when they can be applied for.......... 88
Pleadings, filing of.......................................   1
Pleas, to be accompanied by certificate of counsel, etc., pro-

visions respecting same.............................................. 31
to what defendant may plead........................................ 32
proceedings by plaintiff.......................................  33

Practice, how regulated when the rules of the United States
Supreme Court or the circuit courts do not apply.............  90

Process, issuing and return of....,...................................... 1
final process defined.................................................. 7
mesne process defined.............................................. 7
when writ of assistance to issue............................... 9
provisions as to same in cases where a person not a

party to a cause is served.......... 10
service of same............................... 11-16

453

Page

by whom served, and entry of proof of service re-
quired..................................................................... 15

Prochein amies, provisions as to the same............................... 87
Reference, general provisions as to reference to and pro-

ceedings before masters................... 73-82
to master of any decree for account of personal 

estate of a testator or intestate...............    •
when reference to master is to be brought on for 

hearing....... . ...................................................
before master, proceedings on..............................
what reports of master on reference before him 

shall contain..................................................
power of master on.................................. .............
how witnesses may be compelled to appear be-

fore master or examiner and testify...............
form in which accounts shall be produced before 

master...... ......................................................
what papers may be used before master on..........

R k Wh° may be examined by master on.................
Rehearing, provisions as to same................... ......... . .............

eplication, no special replication to answer to be filed.... 
general provisions as to......................

eport by master on reference, what to contain.................
of master not to be retained as security for compen-

sation........... .........................................
when to be filed and time of filing excep-

tions thereto, etc................................
provisions to prevent the filing of exceptions to re- 

Ri 1 , Porfs for frivolous causes or delay.........................
es, w en they may be made in courts of equity.............

73

74
75

76
77

78

79
80
81
88
45
66
76

82

83

84
1

525
539
508

519
519
519

540
508
510
510
511

511
511

513
539

534

534

535
535

535
536

536

537
537
537
539
523
530
535

537

538

538
508
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Rules

Rules, provisions as to making of rules by judges of circuit 
courts.........................................................

Scandal, general provisions as to elimination of scandal in 
bills....................................................

in bills not permitted. Will be struck out on 
exception..........................................................

Service, provisions as to service of process............................
Stockholders, bills brought by stockholders in corporation 

against the corporation and other parties, how verified, 
and what allegations must be contained therein.........

Subpoena, provisions respecting...........................................
when to issue............................................. ...........
who to issue same, when it may be issued, and 

how returnable.................................... .
general provisions as to same, how served.........
when and how issued...........................................
by whom served, proof of service required.........
proceedings on return of, served..........................

■ Supplemental answers, provisions as to same......................
bills, when granted, and provisions respect-

ing same................................
contents of.............................................

Testimony, when taken by commission........................ .......
orally................................................

time for various parties to take testimony where 
evidence is to be taken orally....................

how to be taken by deposition according to act 
of Congress...................................................

general provisions as to time of taking.............
when and how same may be taken de bene esse.. 

form of last interrogatory....................................
Time may be abridged in certain cases..................................

when subpoena is returnable.........................................
for appearance of defendant.........................................

when bill may be taken pro confesso against defendant. 
for entry of decree when bill is pro confesso..................

provisions relating generally to time in which bills 
may be amended, etc............................................

for filing new or supplemental answer........................
to have case set down for argument when defendant by 

answer suggests defective bill for want of parties.. 
when suits will stand revived as of course.................
for pleading to supplemental bill..................................

filing exceptions to answer for insufficiency....... .
parties to suits to take testimony when evidence is 

to be taken orally.............................................
general provisions respecting time of taking testimony. 

for filing exceptions to report of master......................

89

26-27

26
11-16

Page

539

516

516
512

94
7

11

12
13
14
15
16
46

57
58
67
67

67

68
69
70
71

4
12
17
18
19

28-30
46

52
56
57
61

67
69
83

541
510
512

512
512
512
513
513
523

527
527
530
530

530

533
533
533
534
509
512
513
513
514

517
523

525
526
527
528

530
533
538



INDEX TO EQUITY RULES. 455

Rules Psge
Verification, bills brought by stockholders against the cor-

poration and other parties, how verified and what allega-
tions must be contained therein......................   94 541

Witnesses, how examined when evidence is to be taken
orally......................................................... 67 530

compelled to attend................................  67 530
when and how some may be examined de

bene esse.......... . ......................................... 70 533
before commissioner or master or examiner, how

compelled to appear and testify............. ......... 78 536
when same may be examined in open court.... 78 536

Writ of assistance, provisions as to same.............................. 7 510
when to issue............................................ 9 511

Writ of sequestration, provisions as to same......................... 7 510
when to issue...................................... 8 511



INDEX TO ADMIRALTY RULES

....... Rules Page
Admiralty, provisions for amendment of libels in............... . 24 551

where third party is permitted to intervene in
1. suitiS.in rem,........................................   34 554

how.stipulations in, are to be given and taken.... 35 555
when libellant deemed in default........................ 39 556

Adverse proprietors................................... 20 549
Affirmance, provisions as to affirmance in suits in rem.......... 26 552
Affirmation. (See also Oath.).................. 26-32 552

33-37,48 554,559 
Agent, provisions as. to verification of claim by agent, in

suits in rem........................................ ................... 26 552
Amendments, provisions for, in informations and libels in 

causes of admiralty and mar-
itime jurisdiction................. 24 551

amendment of libel where an-
swer alleges new facts.........  51 560

Answer of defendant to all libels in civil and maritime
causes, contents of, etc........................................... 27 552

exceptions to.......................................  28 552
effect of defendant omitting or refusing to answer

libel on retum-day, etc........................................... 29 553
provisions for attachment when answer is not filed,

or exceptions taken thereto................. 30 ®
where answer would expose defendant 

to prosecution or punishment for. . 3 544cnme, etc............................................... •’
as to right of defendant to require per-

sonal answer of libellant, upon oath, 
to interrogatories at close of answer; 
proceedings on default of due answer. 32 

when oath or affirmation of either libellant or de-
fendant to answer an interrogatory may be 
dispensed with................................................... ^3

to what exceptions to answer may be taken.............  36
by garnishee, in cases of foreign attachment, provi- 

sions respecting................................................. ^7
not to be verified where amount in dispute does not 

exceed $50..........................   555
Appeal, how stipulations on, are to be given........................ a

from district to circuit courts, how, when, and ?
within what time made.........................................

further proof, how taken in a circuit court upon an 
admiralty appeal...............................................

456
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Rules Page

Appeal, further proof, when taken, to be used in evidence
on..........................................................    50 559

provisions as to what shall be contained in, and
what shall be omitted from, records on appeal from 
district to circuit courts.............................— — • 52 560

Arrests, provisions as to bills, etc., where simple warrant of 
arrest issues in suits in personam............ 3 544

amount for which warrant of arrest in suits in per-
sonam may issue.......... ..............................  7 546

warrant of arrest of ship, etc., in suits in rem, when,
how, and by whom issued and served.................... 9 546

provisions for sale of perishable articles arrested.. 10 547
proceedings when ship is arrested in suits in rem.. 11 547
of ship in petitory and possessory suits, provisions

for.....................  20 549
provisions as to bail in certain cases, in suits in per-

sonam ................ ......................................... 47 558
Assault on the high seas, suits for, how brought.................. 16 548
Attachment in suits in personam where goods, chattels, etc.,

are attached....................................................... 4 545
provisions for attachment against defendant to

compel further answer to libel, etc.................. 30 553
may issue to compel answer by libellant to in-

terrogatories in defendant’s answer.............. .. 32 553
against party having possession of freight or

other proceeds of property attached in pro-
ceedings in rem................................................... 38 555

Bail, provisions as to bail where a simple warrant of arrest 
issues in suits in personam................................. 3 544

in suits in personam, when and how reduced................ 6 546
when and how new sureties may be required..............  6 546
to be taken in suits in personam....................................... 47 558

Beating........................................................................................ 16 548
Bonds in cases of arrest in suits in personam.......................... 3 544

when goods, chattels, etc., are attached in suits in
personam.................................... 4 545

provisions as to bonds to be given on dissolving at-
tachment in suits in personam.................... ....................... 4 545

how, when, and before whom given and taken..........  5 545
in suits in personam, when and how bail is reduced.. 6 546
when and how new sureties may be required on.... 6 546

ottomry bonds, suits on, how prosecuted............................ 18 549
Claimant, provisions as to stipulation by claimant of prop-

erty in suits in rem................................................. 4 545
in suits in rem, how party claiming property shall

verify claim............................................................. »26 552
Claims, how proof of claims are made under the limited lia-

bil‘ty act............................„...........................  55 563
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Clerks, provisions as to what clerks of district courts shall put
in records on appeals to circuit court.................................. 52

Collision, suits for collision, how prosecuted.......................... 15
provision as to proceedings by claimant of ves-

sel, or respondent proceeded against in perso-
nam, against any other vessel contributing to 

same collision .................................................... 59
Commissioners, provisions as to reference to, and powers of 

same....................................................................................... 44
Commissions, when to issue to take answer of defendant in

certain cases................................................ 33
provisions for issuing a commission to take 

further proof in a circuit court on an admi-
ralty appeal..................................  49

Consignee, provisions as to verification of claim by con-
signee, in suits in rem........................................................... 26

Costs, to be paid by defendant on opening default in answer-
ing .................................................................... 29

in cases of intervention respecting proceeds of sale in 
registry of court where claim is deserted or dis-

missed ....................................... 43
Crime, defendant may object by answer to answer allegation 

that would expose him to prosecution and punishment for
crime, etc................................................................................... 31

Cross libel, general provisions as to same.............................. 53
Decree, provisions for writ of execution on final decree for

payment of money................................................................... 21
Default, provisions as to default if defendant omit or refuse 

to answer the libel in time................... 29
when and how default may be set aside.................. 29
dismissal of libel on default of due answer by libel-

lant to interrogatories in answer...................... 32
libellant in admiralty suits, when deemed in de-

fault ....................................................................... 39
when decree rendered against defendant by de-

fault may be reopened...........................................  ^0
Depositions, provisions for taking further proof in a circuit 

court on an admiralty appeal 
by deposition. ^9

either party taking further evi-
dence of same witnesses, etc.. • 50

Dismissal of libel on default of due answer by libellant to in-
• • 32terrogatones m answer........................................

when libel may be dismissed on default of libel-
lant........ .......................................................... 39

Evidence, oral evidence in nature of further proof in a cir-
cuit court on an admiralty appeal, how taken..............

Exceptions, answer, provisions as to......................................
49-50
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Exceptions, provisions for attachment against defendant
where Ebel is not filed and exceptions taken 
thereto.................................................................. 30 553

to libel, allegation, or answer, to what they may
be taken.,............ ........................................... 36 555

Execution, when summary execution to issue when bond or 
stipulation is given where a simple warrant of 
arrest in suits in personam........... 3 544

when summary execution to issue when bond or 
stipulation is given on an attachment being 
dissolved in suits in personam....................... 4 545

nature of, in cases of final decree for payment of
money................................................................... 21 550

Fieri facias. (See Execution.)................................................... 21 550
Foreign ports, suits for moneys taken up in foreign port for

supplies, repairs, etc., how brought........................................ 17 549
Forfeiture. (See Crime.)............................................................. 31 553
Freight, proceedings against ship and freight in rem by ma-

terial men................................................................. 12 547
proceedings against ship and freight in rem for mari-

ners’ wages............................................................... 13 548
suit against ship and freight, how brought, when

founded upon a mere maritime hypothecation of 
moneys in a foreign port for supplies, repairs, 
etc............................................................................... 17 549

provisions where freight or other proceeds attached
in suits in rem are in the hands or possession of 
any party................................................................... 38 555

Further proof, how taken in a circuit court upon an admi-
ralty appeal................................................... 49 559

when taken, to be used in evidence on ap-
peal ................................................................. 50 559

Garnishee, provisions as to same on foreign attachment.... 37 555
^pertinence, provisions for exceptions to............................... 36 555
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abolished in certain cases....................................................... 47 558
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tion upon seizures for any breach of the 
revenue or navigation or other laws of the 
United States...................................... 22 550

provisions as to amendment of............ 24 551
terrogatories at close of libel, how answered.......... 27 552
tervenors, how third party is permitted to intervene.... 34 554

stipulations given by, are to be given and
taken.............................................. 35 555
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j delivery to him of proceeds................ 43 557
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breach of the revenue, navigation, or other 
laws of the United States........ 22

Page

544

of, in instance causes similar to maritime.... 23
provisions for amendment of informations in causes of 

admiralty and maritime jurisdiction. 24 
stipulation by defendant with sureties in

case of libel in personam......■.......... 25
contents of answer to allegations in libel..................... 27
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ant to an answer to an interrogatory may be 
dispensed with................................................. 33

to what exceptions to libel may be taken.................... 36
when and how libel may be granted where answer 

alleges new facts......... . ....... 51
where filed, contents thereof, and proceed-

ings on filing same under limited liabil-
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provisions as to proceedings by claimant of vessel or 
respondent proceeded against in personam against 
any other vessel contributing to same collision.... 59

Libellant may be required by defendant to make personal 
answer upon oath to interrogatories in answer; 
proceeding on default or due answer. 32

in admiralty suits, when deemed in default.........  39
Limited liability, rules as to proceedings under the limited 

liability act.............54-58
rules to apply to the circuit courts where 

cases are pending on appeal from district 
courts.................................................. ^8

Mariners’ wages, suits for same, how prosecuted.................
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of property attached in proceedings in 
rem............................................................ ^8•no 
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how stipulations in, are to be given and taken.... 3
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Marshal to serve warrant of arrest against ship, etc., in suits
in rem............................................  9

levy execution in cases of final decree for pay-
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make sales of property under decree, etc.........  4.1
when to take bail in suits in personam............ 47

Master, proceedings against, for mariners’ wages.................. 13
suits for damages by collision against...................... 15

upon a mere maritime hypothecation of master 
in foreign port for moneys taken up for sup-
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Material men, how they may proceed....................................... 12
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provision for, in petitory and possessory suits... 20
Navigation, contents of informations and libels of informa-

tion upon seizures for any breach of the revenue, naviga-
tion, or other laws of the United States......................... 22
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moneys taken up in foreign port for supplies, repairs, etc., 
how prosecuted .......................................................  17

Oath, when oath or affirmation either of libellant or defend-
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pensed with...................................................... v 33

provisions as to oaths and suits in rem.............. 26
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at close of defendant’s answer.... 32
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an allegation which would expose him to punishment for 
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Part owners, nature of process in petitory and possessory 
suits between them,........ ......................

Penal offense. (See Crime.)
Penalty. (See Crime.)
Perishable property; provisions for sale of............................

ètitions, when,, where, and how filed under the limited 
lability act, and provisions thereunder............................
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Proceeds of property sold under decree, disposition of.........  41
disposition of moneys resulting from proceeds of 

sale after payment into court........................ 42
Proceedings by intervenor respecting claim for delivery to 

him of ............................................  43
Process, when mesne process to issue from district court... 1

by whom served.....................................  1
in what mesne process consists in suits in per-

sonam ....................................................................  2
nature of, and how and by whom served in suits in 

rem.......  9
process in petitory and possessory suits 

between part owners and adverse pro-
prietors ...............    20

effect of defendant omitting or refusing to answer 
libel on retum-day of process, etc.................... 29

provisions for compulsory process in personam, 
against garnishee in cases of foreign attachment. 37

Proof of claims. (See Claims.)............................................... 55
Records on appeals from district to circuit courts, what to 

contain and what not to contain................................... 52
Reference, provisions as to reference by court to commis-

sioners.............................................................................. 43
Registry of court, proceeds of sale of property under decree 

to be paid into..   • 41
disposition of moneys after they have so 

been paid into.................................... • 42
proceedings by intervenor respecting

claim for delivery to him of proceeds 
in, etc..................................<................ 43

Rehearing, provisions as to same when decree has been en-
tered against defendant, by default.............................. 40

Repairs, suits founded on hypothecation by master for 
moneys taken up in foreign port for supplies, repairs, etc., 

how prosecuted.............................................  * •
Retum-day, effect of defendant omitting or refusing to an-

swer libel on retum-day, etc......................................   • ‘ 29
Return of arrest...................................................................... ®
Revenue, contents of informations and libels of information 

upon seizures for any breach of the revenue, navigation, or 
other laws of the United States.........................<.. ♦.. * 22

Sale of perishable articles, etc., provisions for.......... 10
proceedings as to sale of ship when arrested in suits zn 

rem...................................................................*........... H
of property; by whom made, and disposition of pro-

ceeds.............................  ^1
disposition of moneys resulting from proceeds of sale, 
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Salvage, suits for, how prosecuted......................  19 549
attachment against party having possession of 

freight or other proceeds of property attached in 
proceedings in rem in salvage cases................... 38 555

Scandal, provisions for exceptions to, in libel, etc................ 36 555
Security, provisions for, in petitory and possessory suits... 20 549

as to security to be given by respondent
in cross libel........ .................................. 53 562

Seizures, contents of informations and libels of information
upon seizures for any breach of the revenue, navigation, or 
other laws of the United States............................................. 22 550

Service of warrant of arrest against ship, etc., in suits in rem,
how and by whom made......................................................... 9 546

Ship, proceedings when ship is arrested in suits in rem........  11 547
against, in rem by material men..............  12 547

for mariners’wages..........  13 548
suits for pilotage against....................................................... 14 548

collision against....................................   15 548
against, how brought when founded upon a mere 

maritime hypothecation of master for moneys
in a foreign port for supplies, repairs, etc..........  17 549

arrest of, in petitory and possessory suits, provisions
for..................................................................................... 20 549

Stipulation. (See also Bonds.)
by defendant in case of libel in personam, pro-

visions for...................... ’................................. 25 551
provisions as to stipulation by claimant of prop-

erty in suits in rem............................................. 26 552
to be given by intervenor in suits in rem; pro-

visions respecting same....................................... 34 554
when given by intervenor, or appeal, or on ap-

peal, or on any other maritime or admiralty 
proceedings, how to be given............................. 35 555

Suits in personam, nature of process in............ ...................... 2 544
provisions for taking bail where a simple

warrant of arrest issues, and proceed-
ings are to be taken on the bond or 
stipulation given..........................   3 544

dissolving attachment in suits in per-
sonam........................................................ 4 545

when and how bail may be reduced.... 6 546
new sureties may be required on bail

bond.......................................................... 6 546
amount for which warrant of arrest may

issue......................................................... 7 546
suits for pilotage, against whom brought. 14 548
against master or owner for damages by

collision, how prosecuted........ .................. 15 548
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seas in personam only. 16 548

how brought when founded upon a mere 
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repairs, etc. . .................................... 17 549

provisions in suits on bottomry bonds.. 18 549
suits for salvage, how prosecuted.........  19 549
provisions for stipulation on part of the

defendant’s sureties........... . .............. 25 551
when bail is to be taken by marshal

where simple warrant of arrest issues. 47 558
imprisonment for debt abolished in cer-
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answer not to be verified where amount

in dispute does not exceed $50........... 48 559
provisions as to proceedings by claimant

of vessel or respondent proceeded
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vessel contributing to same collision.. 59 565

Suits in rem, proceedings when tackle, sails, apparel, etc.,
are in possession or custody of third person. 8 546

nature of process, and how served, and by
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proceedings when ship is arrested in suits in
rem.. ......................................... H 547
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suits in rem..................................................   34 554
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Testimony, taking of.. ...............................................  22 — 577
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RULES OF THE SUPREME COURT OF THE UNITED 
STATES.1

THE COMMENCEMENT OF THE TERM OF COURT IS FIXED BY 

STATUTE.

An Act to fix the time for holding the annual session of the Supreme Court 
of the United States, and for other purposes.

Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That from and after the passage of 
this act the annual session of the Supreme Court of the United States shall 
commence on the second Monday of October, in each year, and all actions, 
suits, appeals, recognizances, processes, writs, and proceedings whatever, 
pending or which may be pending in said court, or returnable thereto, shall 
have day therein, and be heard, tried, proceeded with, and decided, in like 
manner as if the time of holding said sessions had not been hereby altered.

Approved, January 24, 1873, c. 64, 17 Stat. 419.

I.2
CLERK.

1. The clerk of this court shall reside and keep the office at 
the seat of the National Government, and he shall not practice, 
either as attorney or counsellor, in this court, or in any other 
court, while he shall continue to be clerk of this court.

See 1 Cranch, xv; 1 Wheat, xiii; 1 Pet. v; 1 How. xxiii; 21 How. v; 
108 U. S. 573. 

2. The clerk shall not permit any original record or paper
For the general rules of the Supreme Court of the United States, as they 

have been revised and published in collected form in the Reports, see 1 
Cranch, xv; 1 Wheat, xiii; 1 Pet. v; 1 How. xxiii; 21 How. v; 108 U. S. 573.

The first rule or order actually promulgated by the court was on Septem- 
er 26,1789, in regard to the seal of the court; it was as follows:
By the court:—I. Ordered, That the seal of the court shall be the arms of 

\e United States, engraved on a piece of steel of the size of a dollar, with 
t ese words in the margin: “The Seal of the Supreme Court of the United
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to be taken from the court room, or from the office, without 
an order from the court, except as provided by Rule 10.

3 Dall. 377; 1 Cranch, xvi; 1 Wheat, xv; 1 Pet. vii, xi; 106 U. S. vii; 1 
How. xxv, xxxii; 21 How. v; 106 U. S. vii; 108 U. S. 573.

2.

ATTORNEYS AND COUNSELLORS.

1. It shall be requisite to the admission of attorneys or 
counsellors to practice in this court, that they shall have been 
such for three years past in the supreme courts of the States 
to which they respectively belong, and that their private and 
professional character shall appear to be fair.

3 Dall. 399, 400; 1 Cranch, xv, xvii; 1 Wheat, xiii; 1 Pet. vi, vii; 1 How. 
xxiii, xxiv, xxv; 21 How. v; 108 U. S. 573.

2. They shall respectively take and subscribe the following 
oath or affirmation, viz:
I,------------- , do solemnly swear [or affirm] that I will de-

mean myself, as an attorney and counsellor of this court, 
uprightly, and according to law; and that I will support the 
Constitution of the United States.

3 Dall. 399; 1 Cranch, xv; 1 Wheat, xiii, xiv, xvi; 1 Pet. vi; 21 How. v, 
2 Wall, vii; 4 Wall, vii; 108 U. S. 573.

3.
PRACTICE.

This court considers the former practice of the courts of 

States;” and that the seals of the Circuit Courts shall be the arms 
United States, engraven on circular pieces of silver of the size o i ° 
lar, with these words in the margin, viz., in the upper part, the ea 
the Circuit Court;” and in the lower part the name of the district or w 
it is intended. . ,

May 31, 1904, Ordered, That the clerk of the court be, and he is e 
authorized and directed to procure a new seal for the court. Sai sea s^ 
be the arms of the United States, with these words in the margin, 
the Supreme Court of the United States,” engraved on a circu ar piec 
steel, not exceeding two and one-fourth inches in diameter.

The act of September 29, 1889, c. 21, regulating processes in the 00X1 
the United States, 1 Stat. 93, provided: “The seals of the trjcj
and Circuit Courts to be provided by the Supreme Court and o e 
Courts, by the respective judges of the same.”
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king’s bench and of chancery, in England, as affording outlines 
for the practice of this court; and will, from time to time, 
make such alterations therein as circumstances may render 
necessary.

3 Dall. 413; 1 Cranch, xvi; 1 Wheat, xiv; 1 Pet. vi; 1 How. xxiv; 21 How. 
v 108U.S. 574.

4.

BILL OF EXCEPTIONS.

The judges of the Circuit and District Courts shall not allow 
any bill of exceptions which shall contain the charge of the 
court at large to the jury in trials at common law, upon any 
general exception to the whole of such charge. But the party 
excepting shall be required to state distinctly the several 
matters of law in such charge to which he excepts; and those 
matters of law, and those only, shall be inserted in the bill 
of exceptions and allowed by the court.

6 Pet. iv; 1 How. xxxiv; 21 How. vi; 108 U. S. 574.

5.

PROCESS.

1. All process of this court shall be in the name of the Presi-
dent of the United States, and shall contain the Christian 
names, as well as the surnames, of the parties.

3 Dall. 399; 1 Cranch, xv; 1 Wheat, xiii; 1 Pet. vi; 1 How. xxiv; 21 How. 
vi; 108 U. S. 574; 180 U. S. 641.

2. When process at common law or in equity shall issue 
against a State, the same shall be served on the governor, or 
c ief executive magistrate, and attorney-general of such State.

3 Dall. 335; 3 Pet. xvii; 12 Pet. 757; 1 How. xxiv; 21 How. vi; 108 U. S. 
574.

• Process of subpoena, issuing out of this court, in any 
suit in equity, shall be served on the defendant sixty days 

e ore ^6 return day of the said process; and if the defend-
ant, on such service of the subpoena, shall not appear at the 
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return day, the complainant shall be at liberty to proceed ex 
parte.

See 3 Dall. 335, 339; 1 Cranch, xvi; 1 Wheat, xv; 1 Pet. vi; 1 How. xxiv; 
21 How. vi; 108 U. S. 574.

6.

MOTIONS.

1. All motions to the court shall be reduced to writing, 
and shall contain a brief statement of the facts and objects 
of the motion.

1 Cranch, xvi; 12 Pet. viii; 1 How. xxxvii; 21 How. vi; 21 Wall, v; 108 
U. S.574.

2. One hour on each side shall be allowed to the argument 
of a motion, and no more, without special leave of the court, 
granted before the argument begins.

93 U. S. vii; 108 U. S. 575.

3. No motion to dismiss, except on special assignment by 
the court, shall be heard, unless previous notice has been 
given to the adverse party, or the counsel or attorney of such 
party.

6 Wall, v; 108 U. S. 575.

4. All motions to dismiss writs of error and appeals, ex-
cept motions to docket and dismiss under Rule 9, must be 
submitted in the first instance on printed briefs or arguments. 
If the court desires further argument on that subject, it will 
be ordered in connection with the hearing on the ments. 
The party moving to dismiss shall serve notice of the motion, 
with a copy of his brief of argument, on the counsel for plain-
tiff in error or appellant of record in this court, at least three 
weeks before the time fixed for submitting the motion, in al 
cases except where the counsel to be notified resides west of 
the Rocky Mountains, in which case the notice shall be at 
least thirty days. Affidavits of the deposit in the mail of the 
notice and brief to the proper address of the counsel to 6 
served, duly post-paid, at such time as to reach him by due 
course of mail, the three weeks or thirty days before the tune 
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fixed by the notice, will be regarded as prima fade evidence 
of service on counsel who reside without the District of Co-
lumbia. On proof of such service, the motion will be con-
sidered, unless, for satisfactory reasons, further time be given 
by the court to either party.

See 13 Wall, xi; 108 U. S. 575.

5. There may be united with a motion to dismiss a writ 
of error or an appeal, a motion to affirm on the ground that, 
although the record may show that this court has jurisdic-
tion, it is manifest the writ or appeal was taken for delay only, 
or that the question on which the jurisdiction depends is so 
frivolous as not to need further argument.

91 U. S. vii; 97 U. S. vii; 108 U. S. 575.

6. The court will not hear arguments on Saturday (unless 
for special cause it shall order to the contrary), but will de-
vote that day to the other business of the court. The motion- 
day shall be Monday of each week; and motions not required 
by the rules of the court to be put on the docket shall be en-
titled to preference immediately after the reading of opinions, 
if such motions shall be made before the court shall have en-
tered upon the hearing of a case upon the docket.

9 Wheat, iv; 20 Wall, xv; 1 Pet. xi: 1 How. xxxii; 21 How. xv; 108 U. S. 
575.

7.

LAW LIBRARY.

1- During the session of the court, any gentleman of the 
bar having a case on the docket, and wishing to use any book 
or books in the law library, shall be at liberty, upon application 
0 the clerk of the court, to receive an order to take the same 

(not exceeding at any one time three) from the library, he 
ring thereby responsible for the due return of the same within 

a reasonable time, or when required by the clerk. It shall 
e the duty of the clerk to keep, in a book for that purpose, 
record of all books so delivered, which are to be charged 

gainst the party receiving the same. And in case the same 
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shall not be so returned, the party receiving the same shall be 
responsible for and forfeit and pay twice the value thereof, 
and also one dollar per day for each day’s detention beyond 
the limited time.

7 Pet. iv; 1 How. xxxiv; 21 How. vi; 108 U. S. 575.

2. The clerk shall deposit in the law library, to be there 
carefully preserved, one copy of the printed record in every 
case submitted to the court for its consideration, and of all 
printed motions, briefs, or arguments filed therein.

91U. S. vii; 108 U. S. 576.

3. The marshal shall take charge of the books of the court, 
together with such of the duplicate law books as Congress may 
direct to be transferred to the court, and arrange them in the 
conference room, which he shall have fitted up in a proper 
manner; and he shall not permit such books to be taken there-
from by any one except the justices of the court.

See 7 Pet. iv; 1 How. xxxiv; xxxvii, 21 How. vii; 108 U. S. 576.

8.
WRIT OF ERROR, RETURN, AND RECORD.1

1. The clerk of the court to which any writ of error may 
be directed shall make return of the same, by transmitting 
a true copy of the record, and of the assignment of errors, and 
of all proceedings in the .case, under his hand and the seal of 
the court.

1 Crunch, xvi; 1 Wheat, xv; 1 Pet. vii; 1 How. xxv; 21 How. vii; 108 
U. S. 576.

2. In all cases brought to this court, by writ of error or ap-
peal, to review any judgment or decree, the clerk of the court 
by which such judgment or decree was rendered shall annex 
to and transmit with the record a copy of the opinion or opin-
ions filed in the case.

15 Wall, v; 108 U. S. 576.
3. No case will be heard until a complete record, containing 

1 On May 29, 1850 it was ordered that the Reporter and Clerk digest a 
plan for making up the records. 9 How. iv.
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in itself, and not by reference, all the papers, exhibits, deposi-
tions, and other proceedings which are necessary to the hear-
ing in this court, shall be filed.

8 Wheat, vi; 1 Pet. x; 1 How. xxxi; 21 How. vii; 108 U. S. 577; 142 U. S. 
704.

4. Whenever it shall be necessary or proper, in the opinion 
of the presiding judge in any Circuit Court, or District Court 
exercising Circuit Court jurisdiction, that original papers of 
any kind should be inspected in this court upon writ of error 
or appeal, such presiding judge may make such rule or order 
for the safe-keeping, transporting, and return of such original 
papers as to him may seem proper, and this court will receive 
and consider such original papers in connection with the 
transcript of the proceedings.

2 Wheat, vii; 1 Pet. ix; 1 How. xxix; 21 How. vii; 108 U. S. 577.

5.1 All appeals, writs of error, and citations must be made 
returnable not exceeding thirty days from the day of signing 
the citation, whether the return-day fall in vacation or in 
term time, and be served before the retum-day.

See 3 Wall, vi; 108 U. S. 577; 137 U. S. 710.

6. The record in cases of admiralty and maritime jurisdic-
tion, when under the requirements of law the facts have been 
found in the court below, and the power of review is limited 
to the determination of questions of law arising on the record, 
shall be confined to the pleadings, the findings of fact, and 
conclusions of law thereon, the bills of exceptions, the final 
judgment or decree, and such interlocutory orders and decrees 
as may be necessary to a proper review of the case.

103 U. s. xiii; 108 U. S. 577.

9.

DOCKETING CASES.

1- It shall be the duty of the plaintiff in error or appellant 
to docket the case and file the record thereof with the clerk of 

1 For par. 5 of Rule 8, prior to its amendment, see 108 U. 8. 577-
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this court by or before the retum-day, whether in vacation 
or in term time. But, for good cause shown, the justice or 
judge who signed the citation, or any justice of this court, 
may enlarge the time, by or before its expiration, the order 
of enlargement to be filed with the clerk of this court. If the 
plaintiff in error or appellant shall fail to comply with this 
rule, the defendant in error or appellee may have the cause 
docketed and dismissed upon producing a certificate, whether 
in term time or vacation, from the clerk of the court wherein 
the judgment or decree was rendered, stating the case and 
certifying that such writ of error or appeal has been duly sued 
out or allowed. And in no case shall the plaintiff in error or 
appellant be entitled to docket the case and file the record 
after the same shall have been docketed and dismissed under 
this rule, unless by order of the court.

1 Wheat, xv; 6 Wheat, vi; 1 Pet. viii, x; 9 Pet. vii; 10 Pet. 24; 15 Pet. 
211; 1 How. xxvi, xxx, xxxv; 16 How. ix; 21 How. vii; 108 U. S. 577; 137 
U. S. 710.

2. But the defendant in error or appellee may, at his option, 
docket the case and file a copy of the record with the clerk of 
this court; and if the case is docketed and a copy of the record 
filed with the clerk of the court by the plaintiff in error or ap-
pellant within the period of time above limited and prescribed 
by this rule, or by the defendant in error or appellee at any 
time thereafter, the case shall stand for argument.

16 How. ix; 21 How. viii; 108 U. S. 578; 137 U. S. 710.

3. Upon the filing of the transcript of a record brought up 
by writ of error or appeal, the appearance of the counsel for 
the party docketing the case shall be entered.

108 U. S. 578.

4. In all cases where the period of thirty days is mentioned 
in Rule 8, it shall be extended to sixty days in writs of error 
and appeals from California, Oregon, Nevada, Washington, 
New Mexico, Utah, Arizona, Montana, Wyoming, North Da-
kota, South Dakota, Alaska, Idaho, Hawaii, and Porto Rico, 
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and to one hundred and twenty days from the Philippine 
Islands.

16 How. ix; 21 How. viii; 2 Wall, viii; 108 U. S. 578; 137 U. S. 711; 200 
U.S. 626.

10.
PRINTING RECORDS.* 1

1. In all cases the plaintiff in error or appellant, on docket-
ing a case and filing the record, shall enter into an undertaking 
to the clerk, with surety to his satisfaction, for the payment of 
his fees, or otherwise satisfy him in that behalf.

5 Pet. vii; 21 How. viii; 91 U. S. vii; 108 U. S. 578.

2. The clerk shall cause an estimate to be made of the cost 
of printing the record, and of his fee for preparing it for the 
printer and supervising the printing, and shall notify to the 
party docketing the case the amount of the estimate. If he 
shall not pay it within a reasonable time, the clerk shall notify 
the adverse party, and he may pay it. If neither party shall 
pay it, and for want of such payment the record shall not 
have been printed when a case is reached in the regular call 
of the docket, after March 1, 1884, the case shall be dismissed.

93 U. S. vii; 108 U. S. 579.

3. Upon payment by either party of the amount estimated 

1 During the January Term, 1831, the court promulgated the following 
rule, 5 Pet. vii, and see at page 724, opinion of Mr. Justice Baldwin, giving 
his reasons for dissenting from the third paragraph of such rule. And see
1 How. xxxiii; 21 How. viii.

1- In all cases, the clerk shall take of the plaintiff a bond with compe-
tent security, to respond the costs, in the penalty of two hundred dollars; 
°r a deposit of that amount, to be placed in bank subject to his draft.

2. In all cases the clerk shall have fifteen copies of the record printed 
or the court: provided the government will admit the item in the expenses 

of the court.
• In all cases the clerk shall deliver a copy of the printed record to each 

Pa y, and in cases of dismission (except for want of jurisdiction), or affirm- 
a^ce> °ne copy of the record shall be taxed against the plaintiff; which 

arge includes the charge for the copy furnished him. In cases of reversal, 
an ismission for want of jurisdiction, each party shall be charged with 
one-half the legal fees for a copy.



480 APPENDIX.

by the clerk, twenty-five copies of the record shall be printed, 
under his supervision, for the use of the court and of counsel.

See 91 U. S. vii; 106 U. S. vii; 108 U. S. 579.

4. In cases of appellate jurisdiction the original transcript 
on file shall be taken by the clerk to the printer. But the 
clerk shall cause copies to be made for the printer of such 
original papers, sent up under Rule 8, section 4, as are neces-
sary to be printed; and of the whole record in cases of original 
jurisdiction.

106 U. S. vii; 108 U. S. 579.

5. The clerk shall supervise the printing, and see that the 
printed copy is properly indexed. He shall distribute the 
printed copies to the justices and the reporter, from time to 
time, as required, and a copy to the counsel for the respective 
parties.

106 U. S. vii; 108 U. S. 579.

6. If the actual cost of printing the record, together with 
the fee of the clerk, shall be less than the amount estimated 
and paid, the amount of the difference shall be refunded by 
the clerk to the party paying it. If the actual cost and clerk’s 
fee shall exceed the estimate, the amount of the excess shall 
be paid to the clerk before the delivery of a printed copy to 
either party or his counsel.

106 U. S. vii; 108 U. S. 579.

7. In case of reversal, affirmance, or dismissal, with costs, 
the amount of the cost of printing the record and of the clerk s 
fee shall be taxed against the party against whom costs are 
given, and shall be inserted in the body of the mandate or 
other proper process.

See 106 U. S. vii; 108 U. S. 579.

8. Upon the clerk’s producing satisfactory evidence, by affi-
davit or the acknowledgment of the parties or their sureties, 
of having served a copy of the bill of fees due by them, respec 
tively, in this court, on such parties or their sureties, an aV
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tachment shall issue against such parties or sureties, respec-
tively, to compel payment of the said fees.

1 Wheat, xviii; 1 Pet. viii; 1 How. xxvii; 21 How. ix; 108 U. S. 579.

9. The plaintiff in error or appellant may, within ninety days 
after filing the record in this court, file with the clerk a state-
ment of the errors on which he intends to rely, and of the 
parts of the record which he thinks necessary for the considera-
tion thereof, and forthwith serve on the adverse party a copy 
of such statement. The adverse party, within ninety days 
thereafter, may designate in writing, filed with the clerk, 
additional parts of the record which he thinks material; and, 
if he shall not do so, he shall be held to have consented to a 
hearing on the parts designated by the plaintiff in error or 
appellant. If parts of the record shall be so designated by 
one or both of the parties, the clerk shall print those parts 
only; and the court will consider nothing but those parts of 
the record, and the errors so stated. If at the hearing it shall 
appear that any material part of the record has not been 
printed, the writ of error or appeal may be dismissed, or such 
other order made as the circumstances may appear to the court 
to require. If the defendant in error or appellee shall have 
caused unnecessary parts of the record to be printed, such 
order as to costs may be made as the court shall think proper.

The fees of the clerk under Rule 24, section 7, shall be com-
puted, as at present, on the folios in the record as filed, and 
shall be in full for the performance of his duties in the execu-
tion hereof.

120 U. s. 785.

11.

TRANSLATIONS.

Whenever any record transmitted to this court upon a writ 
of error or appeal shall contain any document, paper, testi-

°ny, or other proceedings in a foreign language, and the 
record does not also contain a translation of such document, 
Paper, testimony, or other proceedings, made under the au- 

ority of the inferior court, or admitted to be correct, the 
vol . ccx—31 
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record shall not be printed; but the case shall be reported to 
this court by the clerk, and the court will thereupon remand 
it to the inferior court, in order that a translation may be 
there supplied and inserted in the record.

12 How. xi; 21 How. ix; 108 U. S. 580.

12.

FURTHER PROOF.

1. In all cases where further proof is ordered by the court, 
the depositions which may be taken shall be by a commission, 
to be issued from this court, or from any Circuit Court of the 
United States.

3 Dall. 120; 1 Cranch, xvi; 1 Wheat, xix; 1 Pet. ix; 1 How. xxviii; 21 
How. ix; 108 U. S. 580.

2. In all cases of admiralty and maritime jurisdiction, 
where new evidence shall be admissible in this court, the evi-
dence by testimony of witnesses shall be taken under a com-
mission to be issued from this court, or from any Circuit Court 
of the United States, under the direction of any judge thereof; 
and no such commission shall issue but upon interrogatories, 
to be filed by the party applying for the commission, and no-
tice to the opposite party or his agent or attorney, accom-
panied with a copy of the interrogatories so filed, to file cross-
interrogatories within twenty days from the service of such 
notice: Provided, however, That nothing in this rule shall pre-
vent any party from giving oral testimony in open court in 
cases where by law it is admissible.

See 2 Wheat, vii; 4 Wheat. 84; 1 Pet. ix; 1 How. xxix; 21 How. x; 108 
U. S. 580.

13.
OBJECTIONS TO EVIDENCE IN THE RECORD.

In all cases of equity or admiralty jurisdiction, heard m 
this court, no objection shall hereafter be allowed to be taken 
to the admissibility of any deposition, deed, grant, or other 
exhibit found in the record as evidence, unless objection was 
taken thereto in the court below and entered of record, bu
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the same shall otherwise be deemed to have been admitted 
by consent.

9 Wheat, iv; 1 Pet. xi; 1 How. xxxi; 21 How. x; 108 U. S. 580.

14.

CERTIORARI.

No certiorari for diminution of the record will be hereafter 
awarded in any case, unless a motion therefor shall be made 
in writing, and the facts on which the same is founded shall, 
if not admitted by the other party, be verified by affidavit. 
And all motions for such certiorari must be made at the first 
term of the entry of the case; otherwise, the same will not be 
granted, unless upon special cause shown to the court, ac-
counting satisfactorily for the delay.

9 Wheat, iv; 1 Pet. x; 1 How. xxxi; 21 How. x; 108 U. S. 581; 142 U. S. 
704.

15.

DEATH OF A PARTY.

1. Whenever, pending a writ of error or appeal in this court, 
either party shall die, the proper representatives in the per-
sonalty or realty of the deceased party, according to the na-
ture of the case, may voluntarily come in and be admitted par-
ties to the suit, and thereupon the case shall be heard and 
determined as in other cases; and if such representatives shall 
not voluntarily become parties, then the other party may 
suggest the death on the record, and thereupon, on motion, 
obtain an order that unless such representatives shall be-
come parties within the first ten days of the ensuing term, 
the party moving for such order, if defendant in error, shall 
be entitled to have the writ of error or appeal dismissed; and 
n the party so moving shall be plaintiff in error, he shall be 
entitled to open the record, and on hearing have the judg-
ment or decree reversed, if it be erroneous: Provided, however, 

hat a copy of every such order shall be printed in some news-
paper of general circulation within the State, Territory, or 

istrict from which the case is brought, for three successive
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weeks, at least sixty days before the beginning of the term of 
the Supreme Court then next ensuing.

6 Wheat, y, 260; 1 Pet. ix; 1 How. xxix; 13 How. v; 21 How. x; 100 U. S. 
ix; 108 U. S. 581.

2. When the death of a party is suggested, and the repre-
sentatives of the deceased do not appear by the tenth day 
of the second term next succeeding the suggestion, and no 
measures are taken by the opposite party within that time to 
compel their appearance, the case shall abate.

21 How. xi; 108 U. S. 582.

3. When either party to a suit in a Circuit Court of the 
United States shall desire to prosecute a writ of error or ap-
peal to the Supreme Court of the United States, from any final 
judgment or decree, rendered in the Circuit Court, and at the 
time of suing out such writ of error or appeal the other party 
to the suit shall be dead and have no proper representative 
within the jurisdiction of the court which rendered such final 
judgment or decree, so that the suit can not be revived in that 
court, but shall have a proper representative in some State or 
Territory of the United States, the party desiring such writ of 
error or appeal may procure the same, and may have pro-
ceedings on such judgment or decree superseded or stayed in 
the same manner as is now allowed by law in other cases, and 
shall thereupon proceed with such writ of error or appeal as 
in other cases. And within thirty days after the commence-
ment of the term to which such writ of error or appeal is re-
turnable, the plaintiff in error or appellant shall make a sug-
gestion to the court, supported by affidavit, that the said party 
was dead when the writ of error or appeal was taken or sued 
out, and had no proper representative within the jurisdiction 
of the court which rendered said judgment or decree, so that 
the suit could not be revived in that court, and that said party 
had a proper representative in some State or Territory of the 
United States, and stating therein the name and character 
of such representative, and the State or Territory in which 
such representative resides; and, upon such suggestion, e 
may, on motion, obtain an order that, unless such represen a 
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tive shall make himself a party within the first ten days of the 
ensuing term of the court, the plaintiff in error or appellant 
shall be entitled to open the record, and, on hearing, have the 
judgment or decree reversed, if the same be erroneous: Pro-
vided, however, That a proper citation reciting the substance 
of such order shall be served upon such representative, either 
personally or by being left at his reidence, at least sixty days 
before the beginning of the term of the Supreme Court then 
next ensuing: And provided, also, That in every such case, if 
the representative of the deceased party does not appear by 
the tenth day of the term next succeeding said suggestion, and 
the measures, above provided to compel the appearance of such 
representative have not been taken within time as above re-
quired, by the opposite party, the case shall abate: And pro-
vided, also, That the said representative may at any time 
before or after said suggestion come in and be made a party 
to the suit, and thereupon the case shall proceed, and be heard 
and determined as in other cases.

20 Wall, xv; 108 U. S. 582.

16.

NO APPEARANCE OF PLAINTIFF.

Where no counsel appears and no brief has been filed for 
the plaintiff in error or appellant, when the case is called for 
trial, the defendant may have the plaintiff called and the writ 
of error or appeal dismissed, or may open the record and pray 
for an affirmance.

3 Cranch, 249; 3 Pet. xvii; 1 How. xxvii; 21 How. xi; 108 U. S. 583; 
see 142 U. S. 705.

17.

' NO APPEARANCE OF DEFENDANT.

Where the defendant fails to appear when the case is called 
or trial, the court may proceed to hear an argument on the 

part of the plaintiff and to give judgment according to the 
right of the ca^e. .

1 Cranch, xvii; 1 Wheat, xvi; 1 Pet. vii; 1 How. xxv; 21 How. xi; 108 
U. S. 583. •
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18.

NO APPEARANCE OF EITHER PARTY.

When a case is reached in the regular call of the docket, 
and there is no appearance for either party, the case shall be 
dismissed at the cost of the plaintiff.

12 How. xi; 8 How. v; 21 How. xi; 108 U. S. 583.

19.

NEITHER PARTY READY AT SECOND TERM.

When a case is called for argument at two successive terms, 
and upon the call at the second term neither party is pre-
pared to argue it, it shall be dismissed at the cost of the plain-
tiff, unless sufficient cause is shown for further postponement.

21 How. xii; 108 U. S. 583.

20.

PRINTED ARGUMENTS.

1. In all cases brought here on writ of error, appeal, or 
otherwise, the court will receive printed arguments without 
regard to the number of the case on the docket, if the counsel 
on both sides shall choose to submit the same within the first 
ninety days of the term; and, in addition, appeals from the 
Court of Claims may be submitted by both parties within 
thirty days after they are docketed, but not after the first day 
of April; but twenty-five copies of the arguments, signed by 
attorneys or counsellors of this court, must be first filed.

7 Pet. iv; 16 Pet. viii; 1 How. xxxv, xxxviii; 8 How. vi; 21 How. xii, 
2 Wall, viii; 3 Wall, viii; 21 Wall, v; 108 U. S. 584; 119 U. S. 703; 123 U. S. 
759.

2. When a case is reached in the regular call of the docket, 
and a printed argument shall be filed for one or both parties, 
the case shall stand on the same footing as if there were an 
appearance by counsel.

11 Pet. vii; 1 How. xxxvi; 21 How. xii; 108 U. S. 584.

3. When a case is taken up for trial upon the regular call of 
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the docket, and argued orally in behalf of only one of the par-
ties, no printed argument for the opposite party will be re-
ceived, unless it is filed before the oral argument begins, and 
the court will proceed to consider and decide the case upon 
the ex parte argument.

10 How. v; 21 How. xii; 11 Wall, x; 108 U. S. 584.

4. No brief or argument will be received, either through 
the clerk or otherwise, after a case has been argued or sub-
mitted, except upon leave granted in open court after notice 
to opposing counsel.

20 Wall, xvi; 108 U. S. 584.

21.
BRIEFS.1

1. The counsel for the plaintiff in error or appellant shall file 
with the clerk of the court, at least six days before the case 
is called for argument, twenty-five copies of a printed brief, 
one of which shall, on application, be furnished to each of the 
counsel engaged upon the opposite side.

3 Dall. 120; 1 Cranch, xvi; 1 Wheat, xiv; 1 Pet. vi, ix; 6 Pet. iv; 14 Wall, 
xi; 1 How. xxiv, xxx; 2 Wall, viii; 11 Wall, x; 108 U. S. 584.

2. This brief shall contain, in the order here stated—
(1) A concise abstract, or statement of the case, presenting 

succinctly the questions involved and the manner in which 
they are raised.

(2) A specification of the errors relied upon, which, in cases 
brought up by writ of error, shall set out separately and par-
ticularly each error asserted and intended to be urged; and 
m cases brought up by appeal the specification shall state, 
as particularly as may be, in what the decree is alleged to be 
erroneous. When the error alleged is to the admission or to 
t e rejection of evidence, the specification shall quote the full 
substance of the evidence admitted or rejected. When the 
!.rror sieged is to the charge of the court, the specification 
sien^k9’ 21, May 1? 1871’  WalL x’ “The same (brief) sha11 be11

e y an attorney or counsellor of this court.”
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shall set out the part referred to totidem verbis, whether it be 
instructions given or instructions refused. When the error 
alleged is to a ruling upon the report of a master, the specifi-
cation shall state the exception to the report and the action 
of the court upon it.

(3) A brief of the argument, exhibiting a clear statement 
of the points of law or fact to be discussed, with a reference to 
the pages of the record and the authorities relied upon in 
support of each point. When a statute of a State is cited, so 
much thereof as may be deemed necessary to the decision of 
the case shall be printed at length.

6 Wheat, v; 1 Pet. ix; 11 Wall, ix; 14 Wall, xi, xii; 108 U. S. 584.

3. The counsel for a defendant in error or an appellee shall 
file with the clerk twenty-five printed copies of his argument, 
at least three days before the case is called for hearing. His 
brief shall be of a like character with that required of the plain-
tiff in error or appellant, except that no specification of errors 
shall be required, and no statement of the case, unless that 
presented by the plaintiff in error or appellant is controverted.

14 Wall, xi; 108 U. S. 585.

4. When there is no assignment of errors, as required by 
section 997 of the Revised Statutes, counsel will not be heard, 
except at the request of the court; and errors not specified 
according to this rule will be disregarded; but the court, at 
its option, may notice a plain error not assigned or specified.

11 Wall, ix, x; 14 Wall, xi; 108 U. S. 585.

5. When, according to this rule, a plaintiff in error or an 
appellant is in default, the case may be dismissed on motion, 
and when a defendant in error or an appellee is in default, he 
will not be heard, except on consent of his adversary, and by 
request of the court.

14 Wall, xi; 108 U. S. 585.

6. When no oral argument is made for one of the parties, 
only one counsel will be heard for the adverse party.

21 How. xiii; 11 Wall, x; 14 Wall, xi; 108 U. S. 585; 150 U. S. 713.
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22.
ORAL ARGUMENTS. 1

1. The plaintiff or appellant in this court shall be entitled 
to open and conclude the argument of the case. But when 
there are cross-appeals they shall be argued together as one 
case, and the plaintiff in the court below shall be entitled to 
open and conclude the argument.

12 How. xiii; 108 U. S. 586.

2. Only two counsel will be heard for each party on the 
argument of a case.

7 Cranch, 2; 1 Wheat, xviii; 1 Pet. ix; 1 How. xxviii; 14 Wall, xi; 21 How. 
xii; 11 Wall, ix; 108 U. S. 586.

3. Two hours on each side will be allowed for the argument, 
and no more, without special leave of the court, granted be-
fore the argument begins. The time thus allowed may be ap-
portioned between the counsel on the same side, at their dis-
cretion: Provided, always, That a fair opening of the case 
shall be made by the party having the opening and closing 
arguments.

7 How. v; 8 How. vi; 21 How. 12; 11 Wall, ix; 14 Wall, xi; 108 U. S. 586.

23.

INTEREST.

1. In cases where a writ of error is prosecuted to this court,

1 January Term, 1850, 8 How. 5. Ordered: that no counsel will be per-
mitted to speak, in the argument of any case in this court, more than two 
ours, without the special leave of the court, granted before the argument 

begins.
Counsel will not be heard, unless a printed abstract of the case be first 
ed, together with the points intended to be made, and the authorities 

in en ed to be cited in support of them arranged under the respective points.
nd no other book or case can be referred to in the argument.

and °ne Pa^es omits to file such a statement, he cannot be heard, 
an the case will be heard ex parte, upon the argument of the party by 
whom the statement is filed.

This rule to take effect on the first day of December Term, 1894.
ayne , J., dissents from this rule. .
oodbury , J., does not concur in this rule.
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and the judgment of the inferior court is affirmed, the inter-
est shall be calculated and levied, from the date of the judg-
ment below until the same is paid, at the same rate that 
similar judgments bear interest in the courts of the State 
where such judgment is rendered.

Rule No. 62. In cases where a writ of error is prosecuted to the Su-
preme Court, and the judgment of the inferior court is affirmed, the in-
terest shall be calculated and levied from the date of the judgment below 
until the same is paid, at the same rate that similar judgments bear in-
terest in the courts of the State where such judgment is rendered.

The same rule shall be applied to decrees for the payment of money, 
in cases in chancery, unless otherwise ordered by this court.

This rule to take effect on the first day of December Term, 1852. Pro-
mulgated December Term, 1851. 13 How. 5.

21 How. xiii; 108 U. S. 586.

2. In all cases where a writ of error shall delay the proceed-
ings on the judgment of the inferior court, and shall appear 
to have been sued out merely for delay, damages at a rate not 
exceeding ten per cent, in addition to interest, shall be awarded 
upon the amount of the judgment.

Rule XVII, 1803, February Term. 1 Cranch, 17. In all cases where 
a writ of error shall delay the proceedings on the judgment of the Circui 
Court, and shall appear to have been sued out merely for delay, damages 
shall be awarded at the rate of ten per centum per annum, on the amount 
of the judgment.

Rule XVIII, 1803, February Term. 1 Cranch, 17. In such cases, where 
there exists a real controversy, the damages shall be only at the rate o 
six per centum per annum. In both cases, the interest is to be compute 
as part of the damages.

1 Wheat, xvi; 1 Pet. vi; 12 Pet. 84; 1 How. xxvi, xxvii; 21 How. xm;
11 Wall, x; 108 U. S. 586.

3. The same rule shall be applied to decrees for the payment 
of money in cases in equity, unless otherwise ordered by t is 
court.

21 How. xiii; 108 U. S. 586.

4. In cases in admiralty, damages and interest may be a 

lowed if specially directed by the court.
108 U. S. 586; 133 U. S. 711.
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24.
COSTS.1

1. In all cases where any suit shall be dismissed in this 
court, except where the dismissal shall be for want of juris-
diction, costs shall be allowed to the defendant in error or 
appellee, unless otherwise agreed by the parties.

2 Cranch, 249; 12 Pet. vii; 1 How. xxxvi; 21 How. xiii; 108 U. S. 587. 
And see February Term, 1808, 4 Cranch, 537.

2. In all cases of affirmance of any judgment or decree in 
this court, costs shall be allowed to the defendant in error 
or appellee, unless otherwise ordered by the court.

12 Pet. vii; 1 How. xxxvi; 21 How. xiv; 108 U. S. 587.

3. In cases of reversal of any judgment or decree in this 
court, costs shall be allowed to the plaintiff in error or appel-
lant, unless otherwise ordered by the court. The cost of the 
transcript of the record from the court below shall be a part 
of such costs, and be taxable in that court as costs in the 
case.

12 Pet. vii; 1 How. xxxvii; 21 How. xiv; 1 Wall, vii; 108 U. S. 587.

4. Neither of the foregoing sections shall apply to cases 
where the United States are a party; but in such cases no 
costs shall be allowed in this court for or against the United 
States.

12 Pet. vii; 1 How. xxxvii; 21 How. xiv; 108 U. S/587.

5. In all cases of the dismissal of any suit in this court, it 
shall be the duty of the clerk to issue a mandate, or other

February Term, 1808, Ordered, That all parties in this court, not being 
residents of the United States, shall give security for the costs accruing in 
t is court to be entered on the record. 1 Wheat, xvii; 1 Pet. viii; 1 How. 
xxvii.

e ruary Term, 18t0, Ordered, That upon the reversal of a judgment or 
ecree of the Circuit Court, the party in whose favor the reversal is, shall 

recover his costs in the Circuit Court. 1 Wheat, xviii; 1 Pet. viii; 1 How. 
xxvni.

For costs in Circuit Court of Appeals established by the Supreme Court 
o the United States, pursuant to act of February 19, 1897, c. 263, 29 Stat. 
W6, see 168 U. S. 720; 169 U. S 740.
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proper process, in the nature of a procedendo, to the court 
below, for the purpose of informing such court of the pro-
ceedings in this court, so that further proceedings may be had 
in such court as to law and justice may appertain.

12 Pet. vii; 1 How. xxxvii; 21 How. xiv; 108 U. S. 587.

6. When costs are allowed in this court, it shall be the duty 
of the clerk to insert the amount thereof in the body of the 
mandate, or other proper process, sent to the court below, 
and annex to the same the bill of items taxed in detail.

12 Pet. vii; 1 How. xxxvii; 21 How. xiv; 108 U. S. 587.

7. In pursuance of the act of March 3, 1883, authorizing 
and empowering this court to prepare a table of fees to be 
charged by the clerk of this court, the following table is adopted:

For docketing a case and filing and indorsing the transcript 
of the record, five dollars.

For entering an appearance, twenty-five cents.
For entering a continuance, twenty-five cents.
For filing a motion, order, or other paper, twenty-five cents.
For entering any rule, or for making or copying any record 

or other paper, twenty cents per folio of each one hundred 
words.

For transferring each case to a subsequent docket and in-
dexing the same, one dollar.

For entering a judgment or decree, one dollar.
For every search of the records of the court, one dollar.
For a certificate and seal, two dollars.
For receiving, keeping, and paying money in pursuance oi 

any statute or order of court, two per cent on the amount 
so received, kept, and paid.

For an admission to the bar and certificate under seal, ten 
dollars.

For preparing the record or a transcript thereof for the 
printer, indexing the same, supervising the printing and dis 
tributing the printed copies to the justices, the reporter, the 
law library, and the parties or their counsel, fifteen cents pe 
folio.
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For making a manuscript copy of the record, when required 
under Rule 10, twenty cents per folio, but nothing in addition 
for supervising the printing.

For issuing a writ of error and accompanying papers, five 
dollars.

For a mandate or other process, five dollars.
For filing briefs, five dollars for each party appearing.
For every copy of any opinion of the court or any justice 

thereof, certified under seal, one dollar for every printed page, 
but not to exceed five dollars in the whole for any copy.

, 108 U. S. 587.

25.
OPINIONS OF THE COURT.

1. All opinions delivered by the court shall, immediately 
upon the delivery thereof, be handed to the clerk to be re-
corded. And it shall be the duty of the clerk to cause the 
same to be forthwith recorded, and to deliver a copy to the 
reporter as soon as the same shall be recorded.

3 Pet. 397; 1 How. xxxv; 21 How. xiv; 108 U. S. 588.

2. The original opinions of the court shall be filed with the 
clerk of this court for preservation.1

21 How. xiv; 108 U. S. 588.

3. Opinions printed under the supervision of the justices 
delivering the same need not be copied by the clerk into a 
book of records; but at the end of each term the clerk shall 
cause such printed opinions to be bound in a substantial man-
ner into one or more volumes, and when so bound they shall 
be^ deemed to have been recorded within the meaning of this

108 u. s. 588.

26.
CALL AND ORDER OF THE DOCKET.

—. The court, on the second day in each term, will com- 
the ^ecem^er Term, 1858, Par. 2, Rule No. 25. And all the opinions of 
the n hr’ aS Pr^chcable, shall be recorded during the term, so that

Pu ication of the reports may not be delayed thereby. 21 How. xiv. 
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mence calling the cases for argument in the order in which 
they stand on the docket, and proceed from day to day dur-
ing the term in the same order: (except as hereinafter pro-
vided;) and if the parties, or either of them, shall be ready 
when the case is called, the same will be heard; and if neither 
party shall be ready to proceed in the argument, the case 
shall go down to the foot of the docket, unless some good and 
satisfactory reason to the contrary shall be shown to the 
court.

3 Pet. xvi; 1 How. xxxiii; 21 How. xv; 4 Wall, vii; 108 U. S. 589.

2. Ten cases only shall be considered as liable to be called 
on each day during the term. But on the coming in of the 
court on each day the entire number of such ten cases will be 
called, with a view to the disposition of such of them as are 
not to be argued.

1 How. xxxiii; 21 How. xv; 108 U. S. 589; 130 U. S. 706.

3. Criminal cases may be advanced by leave of the court 
on motion of either party.

4 Wall, vii; 108 U. S. 589.

4. Cases once adjudicated by this court upon the merits, 
and again brought up by writ of error or appeal, may be ad-
vanced by leave of the court on motion of either party.

108 U. S. 589.

5. Revenue and other cases in which the United States are 
concerned, which also involve or affect some matter of general 
public interest, may also by leave of the court be advanced on 
motion of the attorney-general.

4 Wall, vii; 108 U. S. 589.

6. All motions to advance cases must be printed, and must 
contain a brief statement of the matter involved with the 
reasons for the application.

21 Wall, v; 108 U. S. 589.

7. No other case will be taken up out of the order on the 
docket, or be set down for any particular day, except under 
special and peculiar circumstances to be shown to the cour. 
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Every case which shall have been called in its order and 
passed and put at the foot of the docket shall, if not again 
reached during the term it was called, be continued to the 
next term of the court.

14 Pet. xi; 8 How. vi; 108 U. S. 589.

8. Two or more cases, involving the same question, may, 
by the leave of the court, be heard together, but they must 
be argued as one case.

4 Wall, vii; 108 U. S. 589.

9. If, after a case has been passed under circumstances 
which do not place it at the foot of the docket, the parties 
shall desire to have it heard, they may file with the clerk their 
joint request to that effect, and the case shall then be by him 
reinstated for call ten cases after that under argument, or 
next to be called at the end of the day the request is filed. If 
the parties will not unite in such a request, either may move 
to take up the case, and it shall then be assigned to such place 
upon the docket as the court may direct.

20 Wall, xvi; 108 U. S. 589.

10. No stipulation to pass a case without placing it at the 
foot of the docket will be recognized as binding upon the 
court. A case can only be so passed upon application made 
and leave granted in open court.

20 Wall, xvi; 108 U. S. 590.

27.
ADJOURNMENT.

The court will, at every term, announce on what day it will 
adjourn at least ten days before the time which shall be fixed 
upon, and the court will take up no case for argument, nor 
receive any case upon printed briefs, within three days next 

efore the day fixed upon for adjournment.
12 Pet. viii; 21 How. xv; 108 U. S. 590.

28.
DISMISSING CASES IN VACATION.

Whenever the plaintiff and defendant in a writ of error 
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pending in this court, or the appellant and appellee in an ap-
peal, shall in vacation, by their attorneys of record, sign and 
file with the clerk an agreement in writing directing the case 
to be dismissed, and specifying the terms on which it is to be 
dismissed as to costs, and shall pay to the clerk any fees that 
may be due to him, it shall be the duty of the clerk to enter 
the case dismissed, and to give to either party requesting it 
a copy of the agreement filed; but no mandate or other process 
shall issue without an order of the court.

20 How. iv; 21 How. xvi; 108 U. S. 590.

29.

SUPERSEDEAS.

Supersedeas bonds in the Circuit Courts must be taken, with 
good and sufficient security, that the plaintiff in error or ap-
pellant shall prosecute his writ or appeal to effect, and answer 
all damages and costs if he fail to make his plea good. Such 
indemnity, where the judgment or decree is for the recovery 
of money not otherwise secured, must be for the whole amount 
of the judgment or decree, including just damages for delay, 
and costs and interest on the appeal; but in all suits where 
the property in controversy necessarily follows the event of 
the suit, as in real actions, replevin, and in suits on mortgages, 
or where the property is in the custody of the marshal under 
admiralty process, as in case of capture or seizure, or where 
the proceeds thereof, or a bond for the value thereof, is in the 
custody or control of the court, indemnity in all such cases is 
only required in an amount sufficient to secure the sum re-
covered for the use and detention of the property, and the 
costs of the suit, and just damages for delay, and costs and 

interest on the appeal.
6 Wall, v; 108 U. S. 590.

30.
REHEARING.

A .petition for rehearing after judgment can be presented 
only at the term at which judgment is entered, unless by 
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special leave granted during the term; and must be printed 
and briefly and distinctly state its grounds, and be supported 
by certificate of counsel; and will not be granted, or permitted 
to be argued, unless a justice who concurred in the judgment 
desires it, and a majority of the court so determines.

108 U. S. 591.

31.1

FORM OF PRINTED RECORDS AND BRIEFS.

All records, arguments, and briefs, printed for the use of 
the court, must be in such form and size that they can be con-: 
veniently bound together, so as to make an ordinary octavo 
volume; and, as well as all quotations contained therein, and 
the covers thereof, must be printed in clear type (never smaller 
than small pica) and on unglazed paper.

100 U. S. ix; 108 U. S. 591; 178 U. S. 618.

32.2
WRITS OF ERROR AND APPEALS UNDER THE ACT OF FEBRUARY 

25,1889, cha pte r  236, or  un der  § 5 of  th e  act  of  marc h  3, 
1891, CHAPTER 517.

Cases brought to this court by writ of error or appeal, under 
the act of February 25, 1889, chapter 236, or under § 5 of the 
act of March 3, 1891, chapter 517, where the only question in

1 Rule 31. All records and arguments printed for the use of the court 
must be in such form and size that they can be conveniently cut and bound 
so as to make an ordinary octavo volume. After the first day of October, 
1880, the clerk will not receive or file records or arguments intended for 
istribution to the judges that do not conform to the requirements of this 

rule. 100 U. S. ix.
Whereas, upon an inspection of the printed argument of Thomas Wash-

ington, Esq., of counsel for the plaintiffs in error in this cause, it appears to 
e court that some of the passages thereof, and more particularly those on 

pages, etc., are reflecting on a member of the coiirt, and thereby disrespect- 
th to t’hc whole court: It is thereupon now here ordered by this court,

at the said passages or parts of said argument, and all others which may 
e eemed disrespectful to any member of the court, be, and the same are 
er® y, stricken out; and that this order be entered on the Minutes of this 

court. Scott v. Reid, 13 Pet. x.
Rule 32 as originally promulgated, January 16, 1882, related to writs 

VOL. CCX—32
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issue is the question of the jurisdiction of the court below, 
will be advanced on motion, and heard under the rules pre-
scribed by Rule 6, in regard to motions to dismiss writs of 
error and appeals.

133 U. S. 711; 146 U. S. 707.

33.

MODELS, DIAGRAMS, AND EXHIBITS OF MATERIALS.

1. Models, diagrams, and exhibits of material forming part
of error and appeals under § 5 of the act of March 3, 1875, 18 Stat. 470 
and was as follows:

RULE 32.
Writ s  of  Err or  and  Appeal s  unde r  § 5 of  the  Act  of  March  3,1875.

1. Writs of error and citations under § 5 of the Act of March 3, 1875, 
“to determine the jurisdiction of the circuit courts of the United States, 
and to regulate the removal of causes from the state courts, and for other 
purposes,” for the review of orders of the Circuit Courts dismissing suits, 
or reman,ding suits to a state court, must be made returnable within thirty 
days after date, and be served before the return-day.

2. In all cases where a writ of error or an appeal is brought to this court 
under the provisions of such act, it shall be the duty of the plaintiff in error 
or the appellant to docket the cause and file the record in this court within 
thirty-six days after the date of the writ, or the taking of the appeal, if 
there shall be a term of the court pending at that time; and, if not, then 
during the first six days of the next term. If default be made in this par-
ticular, proceedings to docket and dismiss may be had as in other cases.

3. As soon as such a case is docketed, the record shall be printed, unless 
the parties stipulate to the contrary, and file their stipulation with the clerk.

4. All such cases will be advanced on motion, and heard under the rules 
applicable to motions to dismiss.

5. When a writ of error or an appeal has already been brought, or may 
hereafter be brought before this rule takes effect, the defendant in error or 
the appellee may docket the cause and file the record without waiting for 
the return-day, and move under this rule.

6. In all cases where a period of thirty days is included in the tunes 
fixed by this rule it shall be extended to sixty days in writs of error ana 
appeals from California, Oregon, and Nevada.

7. This rule shall take effect from and after the first day of May next. 
Promulgated January 16, 1882. 104 U. S. ix; but see also 108 U. S. 591.

October Term, 1883. Ordered that § 3, of Rule 32, be amended so as to 
read as follows:

3. All such cases will be advanced on motion. The motion may be ma e 
ex parte. If granted, the party on whose motion the case shall have been 
advanced may have the case submitted on printed briefs, on serving, wi 
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of the evidence taken in the court below, in any case pending 
in this court, on writ of error or appeal, shall be placed in the 
custody of the marshal of this court at least one month before 
the case is heard or submitted.

115 U. S. 701.

2. All models, diagrams, and exhibits of material, placed in 
the custody of the marshal for the inspection of the court on 
the hearing of a case, must be taken away by the parties 
within one month after the case is decided. When this is 
not done, it shall be the duty of the marshal to notify the 
counsel in the case, by mail or otherwise, of the requirements 
of this rule; and if the articles are not removed within a rea-
sonable time after the notice is given, he shall destroy them, 
or make such other disposition of them as to him may seem 
best.

106 U. S. vii; 108 U. S. 592; 115 U. S. 701.

34.1

CUSTODY OF PRISONERS ON HABEAS CORPUS.

1. Pending an appeal from the final decision of any court 
or judge declining to grant the writ of habeas corpus, the 
custody of the prisoner shall not be disturbed.

117 U. S. 708.

2. Pending an appeal from the final decision of any court 
or judge discharging the writ after it has been issued, the 
prisoner shall be remanded to the custody from which he 
was taken by the writ, or shall, for good cause shown, be de-
tained in custody of the court or judge, or be enlarged upon 
recognizance as hereinafter provided.

117 U. S. 708.

or
3. Pending an appeal from the final decision of any court 
judge discharging the prisoner, he shall be enlarged upon

a copy of his brief, on the adverse party, a notice of intention to submit, 
sue as is required by Rule 6, to be given upon motions to dismiss writs of 
error and appeals. Ill U. S. v; 108 U. S. 591.

See § 765, Rev. Stat.
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recognizance, with surety, for appearance to answer the judg-
ment of the appellate court, except where, for special reasons, 
sureties ought not to be required.

117 U. S. 708.

35.1
ASSIGNMENT OF ERRORS.

1. Where an appeal or a writ of error is taken from a Dis-
trict Court or a Circuit Court direct to this court, under §5 
of the act entitled “An act to establish circuit courts of 
appeals and to define and regulate in certain cases the juris-
diction of the courts of the United States, and for other 
purposes,” approved March 3, 1891,2 the plaintiff in error or 
appellant shall file with the clerk of the court below, with his 
petition for the writ of error or appeal, an assignment of errors, 
which shall set out separately and particularly each error 
asserted and intended to be urged. No writ of error or appeal 
shall be allowed until such assignment of errors shall have 
been filed. When the error alleged is to -the admission or to 
the rejection of evidence, the assignment of errors shall quote 
the full substance of the evidence admitted or rejected. When 
the error alleged is to the charge of the court, the assignment 
of errors shall set out the part referred to totidem verbis, whether 
it be in instructions given or in instructions refused. Such 
assignment of errors shall form part of the transcript of the 
record, and be printed with it. When this is not done coun-
sel will not be heard, except at the request of the court; and 
errors not assigned according to this rule will be disregarded, 
but the court, at its option, may notice a plain error not as-
signed.

137 U. S. 709; 139 U. S.705.

2. The plaintiff in error or appellant shall cause the record

1 Originally adapted to writs of error under § 6 of the Act of February 6, 
1889, c. 113, 25 Stat. 656. Rules 35, 36, 37, 38, were originally promul-
gated May 11, 1891, after the passage of the Circuit Court of Appeals c , 
139 U. S. 705, 707; see order, p. 707.

2 26 Stat. 826; and published at length, 138 U. S. 709.
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to be printed, according to the provisions of §§ 2, 3, 4, 5, 6, 
and 9, of Rule 10.

137 U. S. 709; 139 U. S. 705.

36.

APPEALS AND WRITS OF ERROR.

1. An appeal or a writ of error from a Circuit Court or a 
District Court direct to this court, in the cases provided for in 
§§5 and 6 of the act entitled “An act to establish circuit 
courts of appeals, and to define and regulate in certain cases 
the jurisdiction of the courts of the United States, and for 
other purposes,” approved March 3, 1891, may be allowed, 
in term time or in vacation, by any justice of this court, or by 
any Circuit Judge within his circuit, or by any District Judge 
within his district, and the proper security be taken and the 
citation signed by him, and he may also grant a supersedeas 
and stay of execution or of proceedings, pending such writ 
of error or appeal.

139 U. 8.706.

2. Where such writ of error is allowed in the case of a con-
viction of an infamous crime, or in any other criminal case in 
which it will lie under said §§ 5 and 6, the Circuit Court or 
District Court, or any justice or judge thereof, shall have 
power, after the citation is served, to admit the accused to 
bail in such amount as may be fixed.

139 U. S. 706; see 3 Dall. 120; 1 Cranch, xvi; 1 Wheat, xv; 1 Pet. vi; 1 
How. xxiv.

37.

CASES FROM CIRCUIT COURT OF APPEALS.

1. Where, under § 6 of the said act, a Circuit Court of Ap-
peals shall certify to this court a question or proposition of 
aw,, concerning which it desires the instruction of this court 

its proper decision, the certificate shall contain a proper 
8 foment of the facts on which such question or proposition 
of law arises.

139 U. S. 706.
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2. If application is thereupon made to this court that the 
whole record and cause may be sent up to it for its considera-
tion, the party making such application shall, as a part thereof, 
furnish this court with a certified copy of the whole of said 
record.

139 U. S. 706.

3. Where application is made to this court under § 6 of 
the said act to require a case to be certified to it for its review 
and determination, a certified copy of the entire record of 
the case in the Circuit Court of Appeals shall be furnished to 
this court by the applicant, as part of the application.

139 U. S. 707.

38.

INTEREST, COSTS, AND FEES.

The provisions of Rules 23 and 24 of this court, in regard 
to interest and costs and fees, shall apply to writs of error 
and appeals and reviews under the provisions of §§ 5 and 6 
of the said act.

139 U. S. 707.

39.

MANDATES.
Mandates shall issue as of course after the expiration of 

thirty days from the day the judgment or decree is entered, 
unless the time is enlarged by order of the court, or of a justice 
thereof when the court is not in session, but during the term.

159 U. S. 709.



APPLICATIONS FOR CERTIORARI.

OFFICE OF THE CLERK,
Sup reme  Cou rt  of  th e  Unite d  Stat es ,

WASHINGTON, D. C.

INSTRUCTIONS AS TO APPLICATIONS FOR WRITS OF CERTIO-
RARI UNDER ACT OF MARCH 3, 1891.

The following are the requirements on applications for writs 
of certiorari under the act of March 3, 1891:

Petitions are docketed in this court as------------ , Petitioner,
V----------------, Respondent.

Before the petition will be docketed there must be furnished 
this office:

1. An original petition with written signature of counsel.
2. A certified copy of the transcript of the record, including 

all proceedings in the Circuit Court of Appeals.
3. An appearance of counsel for petitioner, signed by a 

member of the bar of this court.
4. A deposit of twenty-five dollars ($25) on account of costs.

Before submission of the petition there must be furnished:
1. Proof of service of notice of date fixed for submission and 

of copies of petition and brief upon counsel for the respondent. 
About two weeks’ notice should be given.

2. Twenty-five (25) printed copies of the petition.
3. Twenty-five (25) printed copies of brief in support of 

petition, if any such brief is to be filed.
4. At least nine (9) uncertified copies of record, which must 

contain all the proceedings in the Circuit Court of Appeals. 
These copies may be made up by using copies of the record 
as Printed for the Circuit Court of Appeals and adding thereto 
Printed copies of the proceedings in that court. If a sufficient 
number of records thus made up can not be obtained, making 
n necessary to reprint the record for use on the hearing of the 
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petition, fifty (50) copies must be printed under my super-
vision, in order that, should the petition be granted, there may 
be a sufficient number for use on the final hearing.

Monday being motion day, some Monday must be fixed 
upon for the submission of the petition. No oral argument is 
permitted on such petitions, but they must be called up and 
submitted in open court by counsel for petitioner, or by some 
attorney in his behalf.

If a respondent desires to oppose a petition, twenty-five (25) 
copies of a brief for such respondent must be filed. These 
briefs must bear the name of a member of the bar of this court, 
who should also enter an appearance for the respondent. It 
is not necessary, however, for such counsel to be present in 
court when the petition is submitted.

AU papers in the case must be filed not later than the Saturday 
preceding the Monday fixed for the submission of the petition.

James  H. Mc Kenney ,
Clerk of the Supreme Court of the United States.



ORDER IN REFERENCE TO APPEALS FROM THE
COURT OF CLAIMS.1

REGULATIONS PRESCRIBED BY THE SUPREME COURT OF THE
UNITED STATES UNDER WHICH APPEALS MAY BE TAKEN FROM
THE COURT OF CLAIMS TO SAID SUPREME COURT

Rule  1.

In all cases hereafter decided in the Court of Claims in 
which, by the act of Congress, such appeals are allowable, 
they shall be heard in the Supreme Court upon the following 
record, and none other:

1. A transcript of the pleadings in the case, of the final 
judgment or decree of the court, and of such interlocutory 
orders, rulings, judgments, and decrees as may be necessary 
to a proper review of the case.

3 Wall. vii; and see order of October Term, 1882, extending this rule, 
post, p. 507.

2 2. A finding by the Court of Claims of the facts in the case 
established by the evidence in the nature of a special verdict^ 
but not the evidence establishing them; and a separate state-
ment of the conclusions of law upon said facts, upon which 
the court founds its judgment or decree. The finding of facts

^Originally promulgated December Term, 1865.
Par. 2 of Rule I, as originally promulgated December Term, 1863,3 Wall. 

7, was as follows:
2. A finding of the facts in the case by the said Court of Claims, and the 

conclusions of law on said facts on which the court founds its judgment or 
decree.

The finding of the facts and the conclusion of law to be stated separately, 
and certified to this court as part of the record.

he facts so found are to be the ultimate facts or propositions which the 
evidence shall establish, • in the nature of a special verdict, and not the 
evidence on which these ultimate facts are founded. See Burr v. Des 
koines Co., 1 Wall. 102.
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and conclusions of law to be certified to this court as a part 
of the record.

17 Wall, xvii; 107 U. S. vii.

Rul e 2.

In all cases in which judgments or decrees have heretofore 
been rendered, where either party is by law entitled to an ap-
peal, the party desiring it shall make application to the Court 
of Claims by petition for the allowance of such appeal. Said 
petition shall contain a distinct specification of the errors 
alleged to have been committed by said court in its rulings, 
judgment, or decree in the case. The court shall, if the speci-
fication of the alleged error be correctly and accurately stated, 
certify the same, or may certify such alterations and modi-
fications of the points decided and alleged for error as, in the 
judgment of said court, shall distinctly, fully, and fairly present 
the points decided by the court. This, with the transcript 
mentioned in Rule 1 (except the statement of facts and law 
therein mentioned), shall constitute the record on which those 
cases shall be heard in the Supreme Court.

3 Wall. vii.

Rul e 3.
In all cases an order of allowance of appeal by the Court of 

Claims, or the chief-justice thereof in vacation, is essential, 
and the limitation of time for granting such appeal shall cease 
to run from the time an application is made for the allowance 
of appeal.

3 Wall. vii.

Rul e 4.
In all cases in which either party is entitled to appeal to the 

Supreme Court, the Court of Claims shall make and file their 
finding of facts, and their conclusions of law therein, in open 
court, before or at the time they enter their judgment in the 

case.
9 Wall. vii.
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Rul e 5.1

In every such case, each party, at such time before trial and 
in such form as the court may prescribe, shall submit to it a 
request to find all the facts which the party considers proven 
and deems material to the due presentation of the case in the 
finding of facts.

9 Wall, vii; 97 U. S. viii.

Octo ber  Ter m , 1882.

Ordered, That Rule 1, in reference to appeals from the 
Court of Claims, be, and the same is hereby, made applicable 
to appeals in all cases heretofore or hereafter decided by that 
court under the jurisdiction conferred by the act of June 16, 
1880, c. 243, “to provide for the settlement of all outstanding 
claims against the District of Columbia, and conferring juris-
diction on the Court of Claims to hear the same, and for other 
purposes.”

107 U. S. vii; 21 Stat. 284.

Rule 5 was originally promulgated at December Term, 1869, in the fol-
lowing form. 9 Wall, vii:

5. In all such cases either party, on or before the hearing of the cause, 
may submit to the court a written request to find specifically as to the matter 
of fact which such party may deem material to the judgment in the case, 
and if the court fails or refuses to find in accordance with such prayer, then 
such prayer and refusal shall be made a part of the record, certified on the 
appeal, to this court.



RULES OF PRACTICE FOR THE COURTS OF EQUITY
OF THE UNITED STATES.1

PRELIMINARY REGULATIONS.

1.

The Circuit Courts, as courts of equity, shall be deemed 
always open for the purpose of filing bills, answers, and other 
pleadings; for issuing and returning mesne and final process 
and commissions; and for making and directing all interlocu-
tory motions, orders, rules, and other proceedings, prepara-
tory to hearing of all .causes upon their merits.

2.

The clerk’s office shall be open, and the clerk shall be in 
attendance therein, on the first Monday of every month, for 
the purpose of receiving, entering, entertaining, and disposing 
of all motions, rules, orders, and other proceedings, which are 
grantable of course and applied for, or had by the parties or 

1 Under the authority given to the Supreme Court of the United States 
by an Act of Congress passed May 8, 1792, c. 36, 1 Stat, at L. 275, 276, cer-
tain rules were ordered by the court at the February Term, 1822, to be the 
rules of practice for the courts of equity of the United States. These rules, 
thirty-three in number, appear in 7 Wheat, v-xiii.

The original rules were construed and amended in several particulars, 
prior to 1842, see 9 Wheat. 4; 8 Pet. 262; 11 Pet. 351; 13 Pet. 23; 17 Pet. 28. 
They continued in force until the January Term, 1842, when they were 
superseded by ninety-two new rules which were then adopted; see 1 How. 
xxxix et seq; 17 Pet. Ixi-lxxvii.

The rules as then adopted have since continued in force except as amended 
individually; several new rules have been adopted since that time. Such 
amendments and the dates of promulgation of the additional rules are re-
ferred to in footnotes under each rule affected.

In each case where there is no footnote the rule was promulgated Jan-
uary Term, 1842, and has not been amended.

Fo r  In d e x  t o  Th e se  Ru l e s , See  Pa g e s  448 t o  455, ante.
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their solicitors, in all causes pending in equity, in pursuance 
of the rules hereby prescribed.

3.

Any judge of the Circuit Court, as well in vacation as in 
term, may, at chambers, or on the rule-days at the clerk’s 
office, make and direct all such interlocutory orders, rules, 
and other proceedings, preparatory to the hearing of all causes 
upon their merits in the same manner and with the same 
effect as the Circuit Court could make and direct the same in 
term, reasonable notice of the application therefor being 
first given to the adverse party, or his solicitor, to appear 
and show cause to the contrary, at the next rule-day there-
after, unless some other time is assigned by the judge for the 
hearing.

4.
All motions, rules, orders, and other proceedings, made and 

directed at chambers, or on rule-days at the clerk’s office, 
whether special or of course, shall be entered by the clerk in 
an order-book, to be kept at the clerk’s office, on the day when 
they are made and directed; which book shall be open at all 
office hours to the free inspection of the parties in any suit in 
equity, and their solicitors. And, except in cases where 
personal or other notice is specially required or directed, such 
entry in the order-book shall be deemed sufficient notice to the 
parties and their solicitors, without further service thereof, 
of all orders, rules, acts, notices, and other proceedings en-
tered in such order-book touching any and all the matters 
m the suits to and in which they are parties and solicitors. 
And notice to the solicitors shall be deemed notice to the 
parties for whom they appear and whom they represent, in 
a 1 cases where personal notice on the parties is not otherwise 
specially required. Where the solicitors for all the parties 
& a suit reside in or near the same town or city the judges 

Circuit Court may, by rule, abridge the time for notice 
0 rules, orders, or other proceedings not requiring personal 
service on the parties, in their discretion.
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5.

All motions and applications in the clerk’s office for the issu-
ing of mesne process and final process to enforce and execute 
decrees; for filing bills, answers, pleas, demurrers, and other 
pleadings; for making amendments to bills and answers; for 
taking bills pro confesso; for filing exceptions; and for other 
proceedings in the clerk’s office which do not, by the rules here-
inafter prescribed, require any allowance or order of the 
court or of any judge thereof, shall be deemed motions and 
applications grantable of course by the clerk of the court. 
But the same may be suspended, or altered, or rescinded by 
any judge of the court, upon special cause shown.

6.
All motions for rules or orders and other proceedings, which 

are not grantable of course or without notice, shall, unless a 
different time be assigned by a judge of the court, be made 
on a rule-day, and entered in the order-book, and shall be 
heard at the rule-day next after that on which the motion is 
made. And if the adverse party, or his solicitor, shall not 
then appear, or shall not show good cause against the same, 
the motion may be heard by any judge of the court ex parte, 
and granted, as if not objected to, or refused, in his discretion.

PROCESS.

7.
The process of subpoena shall constitute the proper mesne 

process in all suits in equity, in the first instance, to require 
the defendant to appear and answer the exigency of the bill, 
and, unless otherwise provided in these rules, or specially or-
dered by the Circuit Court, a writ of attachment, and, if the 
defendant can not be found, a writ of sequestration, or a writ 
of assistance to enforce a delivery of possession, as the case 
may require, shall be the proper process to issue for the pur-
pose of compelling obedience to any interlocutory or nna 
order or decree of the court.
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8.

Final process to execute any decree may, if the decree be 
solely for the payment of money, be by a writ of execution, in 
the form used in the Circuit Court in suits at common law in 
actions of assumpsit. If the decree be for the performance 
of any specific act, as, for example, for the execution of a 
conveyance of land or the delivering up of deeds or other 
documents, the decree shall, in all cases, prescribe the time 
within which the act shall be done, of which the defendant 
shall be bound, without further service, to take notice; and 
upon affidavit of the plaintiff, filed in the clerk’s office, that 
the same has not been complied with within the prescribed 
time, the clerk shall issue a writ of attachment against the 
delinquent party, from which, if attached thereon, he shall 
not be discharged, unless upon a full compliance with the 
decree and the payment of all costs, or upon a special order 
of the court, or of a judge thereof, upon motion and affidavit, 
enlarging the time for the performance thereof. If the de-
linquent party can not be found, a writ of sequestration 
shall issue against his estate upon the return of non est inven-
tus, to compel obedience to the decree.

9.
When any decree or order is 'for the delivery or possession, 

upon proof made by affidavit of a demand and refusal to obey 
the decree or order, the party prosecuting the same shall be 
entitled to a writ of assistance from the clerk of the court.

10.
Every person, not being a party in any cause, who has ob- 

ained an order, or in whose favor an order shall have been 
^ade, shall be enabled to enforce obedience to such order by 

e same process as if he were a party to the cause; and every 
person, not being a party in any cause, against whom obe- 
lence to any order of the court may be enforced, shall be lia- 
e to the same process for enforcing obedience to such orders 

as he were a party in the cause.
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SERVICE OF PROCESS.

11.

No process of subpoena shall issue from the clerk’s office in 
any suit in equity until the bill is filed in the office.

12.

Whenever a bill is filed, the clerk shall issue the process of 
subpoena thereon, as of course, upon the application of the 
plaintiff, which shall contain the Christian names as well as 
the surnames of the parties, and shall be returnable into the 
clerk’s office the next rule-day, or the next rule-day but one, 
at the election of the plaintiff, occurring after twenty days 
from the time of the issuing thereof.1 At the bottom of the 
subpoena shall be placed a memorandum, that the defendant 
is to enter his appearance in the suit in the clerk’s office on or 
before the day at which the writ is returnable; otherwise the 
bill may be taken pro confesso. Where there are more than 
one defendant, a writ of subpoena may, at the election of the 
plaintiff, be sued out separately for each defendant, except 
in the case of husband and wife defendants, or a joint subpoena 
against all the defendants.

13.
The service of all subpoenas shall be by a delivery of a copy 

thereof by the officer serving the same to the defendant per-
sonally, or by leaving a copy thereof at the dwelling-house or 
usual place of abode of each defendant, with some adult per-
son who is a member or resident in the family.

Amended to this form May 3, 1875, 21 Wall. v. For original form see 
1 How. xlv.

14.
Whenever any subpoena shall be returned not executed as 

to any defendant, the plaintiff shall be entitled to another

1 This sentence amended so as to read in this form, December 17,1 > 
180 U. S. 641.
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subpoena, toties quoties, against such defendant, if he shall re-
quire it, until due service is made.

15.

The service of all process, mesne and final, shall be by the 
marshal of the district, or his deputy, or by some other per-
son specially appointed by the court for that purpose, and 
not otherwise. In the latter case, the person serving the 
process shall make affidavit thereof.

16.
Upon the return of the subpoena as served and executed 

upon any defendant, the clerk shall enter the suit upon his 
docket as pending in the court, and shall state the time of the 
entry.

APPEARANCE.

17.
The appearance-day of the defendant shall be the rule-day 

to which the subpoena is made returnable, provided he has 
been served with the process twenty days before that day; 
otherwise his appearance-day shall be the next rule-day suc-
ceeding the rule-day when the process is returnable.

The appearance of the defendant, either personally or by 
his solicitor, shall be entered in the order-book on the day 
thereof by the clerk.

BILLS TAKEN PRO CONFESSO.

18.
It shall be the duty of the defendant, unless the time shall 

be otherwise enlarged, for cause shown, by a judge of the 
court, upon motion for that purpose, to file his plea, demurrer, 
or answer to the bill, in the clerk’s office, on the rule-day next 
succeeding that of entering his appearance. In default thereof, 

e plaintiff may, at his election, enter an order (as of course) 
in the order-book, that the bill be taken pro confesso; and 

vol . ccx—33 
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thereupon the cause shall be proceeded in ex parte, and the 
matter of the bill may be decreed by the court at any time after 
the expiration of thirty days from and after the entry of said 
order, if the same can be done without an answer, and is proper 
to be decreed; or the plaintiff, if he requires any discovery 
or answer to enable him to obtain a proper decree, shall be 
entitled to process of attachment against the defendant to 
compel an answer, and the defendant shall not, when arrested 
upon such process, be discharged therefrom, unless upon 
filing his answer, or otherwise complying with such order as 
the court or a judge thereof may direct as to pleading to or 
fully answering the bill, within a period to be fixed by the 
court or judge, and undertaking to speed the cause.

Promulgated in this form, as amended October 28, 1878, 97 U. 8. viii. 
For original form see 1 How. xlvi.

19.

When the bill is taken pro confesso the court may proceed 
to a decree at any time after the expiration of thirty days from 
and after the entry of the order to take the bill pro confesso, 
and such decree rendered shall be deemed absolute, unless the 
court shall, at the same term, set aside the same, or enlarge 
the time for filing the answer, upon cause shown upon motion 
and affidavit of the defendant. And no such motion shall be 
granted, unless upon the payment of the cost of the plaintiff 
in the suit up to that time, or such part thereof as the court 
shall deem reasonable, and unless the defendant shall under-
take to file his answer within such time as the court shall direct, 
and submit to such other terms as the court shall direct, for 

the purpose of speeding the cause.
Promulgated in this form, as amended October 28, 1878, 97 U. 

viii. For original form see 1 How. xlvi.

FRAME OF BILLS.

20.
Every bill, in the introductory part thereof, shall contain 

the names, places of abode, and citizenship of all the parties,
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plaintiffs and defendants, by and against whom the bill is 
brought. The form, in substance, shall be as follows: “To 
the judges of the Circuit Court of the United States for the 
district of------: A. B., of ------ , and a citizen of the State
of----- , brings this his bill against C. D., of------ , and a citizen
of the State of------ , and E. F., of------ , and a citizen of the
State of ------. And thereupon your orator complains and
says that,” etc.

21.
The plaintiff, in his bill, shall be at liberty to omit, at his 

option, the part which is usually called the common con-
federacy clause of the bill, averring a confederacy between 
the defendants to injure or defraud the plaintiff; also what is 
commonly called the charging part of the bill, setting forth 
the matters or excuses which the defendant is supposed to 
intend to set up by way of defense to the bill; also what is 
commonly called the jurisdiction clause of the bill, that the acts 
complained of are contrary to equity, and that the defendant 
is without any remedy at law; and the bill shall not be de-
murrable therefor. And the plaintiff may, in the narrative 
or stating part of his bill, state and avoid, by counter-aver-
ments, at his option, any matter or thing which he supposes 
will be insisted upon by the defendant by way of defense or 
excuse to the case made by the plaintiff for relief. The prayer 
of the bill shall ask the special relief to which the plaintiff sup-
poses himself entitled, and also shall contain a prayer for gen-
eral relief; and if an injunction, or a writ of ne exeat regno, or 
any other special order, pending the suit, is required, it shall 
also be specially asked for.

22.
If any persons, other than those named as defendants in 

the bill, shall appear to be necessary or proper parties thereto, 
the bill shall aver the reason why they are not made parties, 
by showing them to be without the jurisdiction of the court, 
or that they can not be joined without ousting the jurisdic-
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tion of the court as to the other parties. And as to persons 
who are without the jurisdiction and may properly be made 
parties, the bill may pray that process may issue to make them 
parties to the bill if they should come within the jurisdic-
tion.

23.

The prayer for process of subpoena in the bill shall contain 
the names of all the defendants named in the introductory 
part of the bill, and if any of them are known to be infants 
under age, or otherwise under guardianship, shall state the 
fact, so that the court may take order thereon, as justice may 
require upon the return of the process. If an injunction, or 
a writ of ne exeat regno, or any other special order, pending the 
suit, is asked for in the prayer for relief, that shall be suffi-
cient, without repeating the same in the prayer for process.

24.
Every bill shall contain the signature of counsel annexed to 

it, which shall be considered as an affirmation on his part that, 
upon the instructions given to him and the case laid before 
him, there is good ground for the suit, in the manner in which 
it is framed.

25.
In order to prevent unnecessary costs and expenses, and to 

promote brevity, succinctness, and directness in the allega-
tions of bills and answers, the regular taxable costs for every 
bill and answer shall in no case exceed the sum which is a 
lowed in the state court of chancery in the district, if any 
there be; but if there be none, then it shall not exceed the sum 
of $3.00 for every bill or answer.

SCANDAL AND IMPERTINENCE IN BILLS.

26.
Every bill shall be expressed in as brief and succinct terms 
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as it reasonably can be, and shall contain no unnecessary re-
citals of deeds, documents, contracts, or other instruments, 
in hœc verba, or any other impertinent matter, or any scandal-
ous matter not relevant to the suit. If it does, it may, on ex-
ceptions, be referred to a master, by any judge of the court, 
for impertinence or scandal; and if so found by him, the mat-
ter shall be expunged at the expense of the plaintiff, and he 
shall pay to the defendant all his costs in the suit up to that 
time, unless the court or a judge thereof shall otherwise order. 
If. the master shall report that the bill is not scandalous or 
impertinent, the plaintiff shall be entitled to all costs occa-
sioned by the reference.

27.
No order shall be made by any judge for referring any bill, 

answer, or pleading, or other matter or proceeding, depending 
before the court, for scandal or impertinence, unless excep-
tions are taken in writing and signed by counsel, describing 
the particular passages which are considered to be scandalous 
or impertinent; nor unless the exceptions shall be filed on or 
before the next rule-day after the process on the bill shall be 
returnable, or after the answer or pleading is filed. And such 
order, when obtained, shall be considered as abandoned, un-
less the party obtaining the order shall, without any unnec-
essary delay, procure the master to examine and report for 
the same on or before the next succeeding rule-day, or the 
master shall certify that further time is necessary for him to 
complete the examination.

AMENDMENT OF BILLS.

28.
The plaintiff shall be at liberty, as a matter of course, and 

without payment of costs, to amend his bill, in any matters 
whatsoever, before any copy has been taken out of the clerk’s 
° ce, and in any small matters afterwards, such as filling 

auks, correcting errors of dates, misnomer of parties, mis- 
escnption of premises, clerical errors, and generally in mat-
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ters of form. But if he amend in a material point (as he may 
do of course) after a copy has been so taken, before any an-
swer or plea or demurrer to the bill, he shall pay to the de-
fendant the costs occasioned thereby, and shall, without de-
lay, furnish him a fair copy thereof, free of expense, with 
suitable references to the places where the same are to be in-
serted. And if the amendments are numerous, he shall fur-
nish, in like manner, to the defendant, a copy of the whole 
bill as amended; and if there be more than one defendant, a 
copy shall be furnished to each defendant affected thereby.

29.
After an answer, or plea, or demurrer is put in, and before 

replication, the plaintiff may, upon motion or petition, with-
out notice, obtain an order from any judge of the court to 
amend his bill on or before the next succeeding rule-day, upon 
payment of costs or without payment of costs, as the court or 
a judge thereof may in his discretion direct. But after repli-
cation filed, the plaintiff shall not be permitted to withdraw 
it and to amend his bill, except upon a special order of a 
judge of the court, upon motion or petition, after due notice 
to the other party, and upon proof by affidavit that the same 
is not made for the purpose of vexation or delay, or that the 
matter of the proposed amendment is material, and could 
not with reasonable diligence have been sooner introduced 
into the bill, and upon the plaintiff’s submitting to such 
other terms as may be imposed by the judge for speeding the 

cause.

30.
If the plaintiff so obtaining any order to amend his bill after 

answer, or plea, or demurrer, or after replication, shall not e 
his amendments or amended bill, as the case may require, m 
the clerk’s office on or before the next succeeding rule-day, e 
shall be considered to have abandoned the same, and t e 
cause shall proceed as if no application for any amendmen 

had been made.
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DEMURRERS AND PLEAS.

31.

No demurrer or plea shall be allowed to be filed to any bill, 
unless upon a certificate of counsel, that in his opinion it is 
well founded in point of law, and supported by the affidavit 
of the defendant; that it is not interposed for delay; and, if a 
plea, that it is true in point of fact.

32.

The defendant may at any time before the bill is taken for 
confessed, or afterward with the leave of the court, demur or 
plead to the whole bill, or to part of it, and he may demur to 
part, plead to part, and answer as to the residue; but in every 
case in which the bill specially charges fraud or combination, 
a plea to such part must be accompanied with an answer 
fortifying the plea and explicitly denying the fraud and com-
bination, and the facts on which the charge is founded.

33.
The plaintiff may set down the demurrer or plea to be ar-

gued, or he may take issue on the plea. If, upon an issue, the 
facts stated in the plea be determined for the defendant, they 
shall avail him as far as in law and equity they ought to avail 
him.

34.
If, upon the hearing, any demurrer or plea is overruled, the 

plaintiff shall be entitled to his costs in the cause up to that 
period unless the court shall be satisfied that the defendant 

as good ground, in point of law or fact, to interpose the same, 
and it was not interposed vexatiously or for delay. And, 
upon the overruling of any plea or demurrer, the defendant 
s all be assigned to answer the bill, or so much thereof as is 
covered by the plea or- demurrer, the next succeeding rule- 

,or Such °I^er period as, consistently with justice and 
e rights of the defendant, the same can, in the judgment of 
e court, be reasonably done; in default whereof, the bill
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shall be taken against him pro conjesso, and the matter thereof 
proceeded in and decreed accordingly.

35.

If, upon the hearing, any demurrer or plea shall be allowed, 
the defendant shall be entitled to his costs. But the court 
may, in its discretion, upon motion of the plaintiff, allow him 
to amend his bill, upon such terms as it shall deem reasonable.

36.

No demurrer or plea shall be held bad and overruled upon 
argument, only because such demurrer or plea shall not cover 
so much of the bill as it might by law have extended to.

37.
No demurrer or plea shall be held bad and overruled upon 

argument, only because the answer of the defendant may ex-
tend to some part of the same matter as may be covered by 
such demurrer or plea.

38.
If the plaintiff shall not reply to any plea, or set down any 

plea or demurrer for argument on the rule-day when the same 
is filed, or on the next succeeding rule-day, he shall be deemed 
to admit the truth and sufficiency thereof, and his bill shall 
be dismissed as of course, unless a judge of the court shall al-
low him further time for that purpose.

ANSWERS.

39.
The rule, that if a defendant submits to answer he shall 

answer fully to all the matters of the bill, shall no longer app y 
in cases where he might by plea protect himself from sue 
answer and discovery. And the defendant shall be entit 
in all cases by answer to insist upon all matters of defense 
(not being matters of abatement, or to the character of t e 
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parties, or matters of form) in bar of or to the merits of the 
bill, of which he may be entitled to avail himself by a plea in 
bar; and in such answer he shall not be compellable to answer 
any other matters than he would be compellable to answer 
and discover upon filing a plea in bar and an answer in support 
of such plea, touching the matters set forth in the bill to avoid 
or repel the bar or defense. Thus, for example, a bona-fide 
purchaser, for a valuable consideration without notice, may 
set up that defense by way of answer instead of plea, and shall 
be entitled to the same protection, and shall not be compel-
lable to make any further answer or discovery of his title than 
he would be in any answer in support of such plea.

40.
Decem ber  Ter m , 1850.

Ordered, That the fortieth rule, heretofore adopted and pro-
mulgated by this court as one of the rules of practice in suits 
m equity in the Circuit Courts, be, and the same is hereby, 
repealed and annulled.

And it shall not hereafter be necessary to interrogate a 
defendant specially and particularly upon any statement 
in the bill, unless the complainant desires to do so, to obtain a 
discovery. 10 How. v.

The rule repealed and annulled by the foregoing order, was as follows: 
defendant shall not be bound to answer any statement or charge in 

the bill, unless specially and particularly interrogated thereto; and a 
efendant shall not be bound to answer any interrogatory in the bill, 

except those interrogatories which such defendant is required to answer; 
and where a defendant shall answer any statement or charge in the bill 

which he is not interrogated, only by stating his ignorance of the mat-
er so stated or charged, such answer shall be deemed impertinent. 1 

How. liii.

41.
.i interrogatories contained in the interrogating part of

6 bill shall be divided as conveniently as may be from each 
°t er and numbered consecutively 1, 2, 3, etc.; and the inter-
rogatories which each defendant is required to answer shall 

e specified in a note at the foot of the bill, in the form or to 
ne effect following, that is to say: “The defendant (A. B.) 
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is required to answer the interrogatories numbered respec-
tively 1, 2, 3, etc.; and the office copy of the bill taken by 
each defendant shall not contain any interrogatories except 
those which such defendant is so required to answer, unless 
such defendant shall require to be furnished with a copy of 
the whole bill.

Decem ber  Term , 1871.
(13 Wall, xi.)

Amendment to Forty-first Equity Rule.

If the complainant, in his bill, shall waive an answer under 
oath, or shall only require an answer under oath with regard 
to certain specified interrogatories, the answer of the defend-
ant, though under oath, except such part thereof as shall be 
directly responsive to such interrogatories, shall not be evi-
dence in his favor, unless the cause be set down for hearing 
on bill and answer only; but may nevertheless be used as an 
affidavit, with the same effect as heretofore, on a motion to 
grant or dissolve an injunction, or on any other incidental 
motion in the cause; but this shall not prevent a defendant 
from becoming a witness in his own behalf under section 3 
of the act of Congress of July 2, 1864.

42.
The note at the foot of the bill, specifying the interroga-

tories which each defendant is required to answer, shall be 
considered and treated as part of the bill, and the addition 
of any such note to the bill, or any alteration in or addition 
to such note, after the bill is filed, shall be considered and 

treated as an amendment of the bill.

43.
Instead of the words of the bill now in use, preceding the 

interrogating part thereof, and beginning with the words 0 
the end therefore,” there shall hereafter be used words in t e 
form or to the effect following: “To the end, therefore, tha 
the said defendants may, if they can, show why your orator 
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should not have the relief hereby prayed, and may, upon their 
several and respective corporal oaths, and according to the 
best and utmost of their several and respective knowledge, 
remembrance, information, and belief, full, true, direct, and 
perfect answers make to such of the several interrogatories 
hereinafter numbered and set forth, as by the note hereunder 
written they are respectively required to answer; that is to 
say—

“ 1. Whether, etc.
“2. Whether, etc.”

A defendant shall be at liberty, by answer, to decline an-
swering any interrogatory, or part of an interrogatory, from 
answering which he might have protected himself by demur-
rer; and he shall be at liberty so to decline, notwithstanding 
he shall answer other parts of the bill from which he might 
have protected himself by demurrer.

45.
No special replication to any answer shall be filed. But if 

any matter alleged in the answer shall make it necessary for 
the plaintiff to amend his bill, he may have leave to amend 

< the same with or without the payment of costs, as the court, 
or a judge thereof, may in his discretion direct.

46.
In every case where an amendment shall be made after 

answer filed, the defendant shall put in a new or supplemental 
answer on or before the next succeeding rule-day after that 
on which the amendment or amended bill is filed, unless the 
time is enlarged or otherwise ordered by a judge of the court; 
and upon his default, the like proceedings may be had as in 
cases of an omission to put in an answer.

PARTIES TO BILLS.

47.
In all cases where it shall appear to the court that persons, 
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who might otherwise be deemed necessary or proper parties 
to the suit, can not be made parties by reason of their being 
out of the jurisdiction of the court, or incapable otherwise of 
being made parties, or because their joinder would oust the 
jurisdiction of the court as to the parties before the court, the 
court may, in their discretion, proceed in the cause without 
making such persons parties; and in such cases the decree 
shall be without prejudice to the rights of the absent parties.

48.
Where the parties on either side are very numerous, and 

can not, without manifest inconvenience and oppressive de-
lays in the suit, be all brought before it, the court in its dis-
cretion may dispense with making all of them parties, and 
may proceed in the suit, having sufficient parties before it to 
represent all the adverse interest of the plaintiffs and the de-
fendants in the suit properly before it. But, in such cases, 
the decree shall be without prejudice to the rights and claims 
of all the absent parties.

49.
In all suits concerning real estate which is vested in trustees 

by devise, and such trustees are competent to sell and give 
discharges for the proceeds of the sale, and for the rents and 
profits of the estate, such trustees shall represent the persons 
beneficially interested in the estate, or the proceeds, or the 
rents and profits, in the same manner and to the same extent 
as the executors or administrators in suits concerning per-
sonal estate represent the persons beneficially interested in 
such personal estate; and in such cases it shall not be neces-
sary to make the persons beneficially interested in such rea 
estates, or rents and profits, parties to the suit; but the court 
may, upon consideration of the matter on the hearing, if 
shall so think fit, order such persons to be made parties.

50.
In suits to execute the trusts of a will, it shall not be neces 
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sary to make the heir at law a party; but the plaintiffs shall be 
at liberty to make the heir at law a party where he desires to 
have the will established against him. -

51.

In all cases in which the plaintiff has a joint and several de-
mand against several persons, either as principals or sureties, 
it shall not be necessary to bring before the court as parties 
to a suit concerning such demand all the persons liable thereto; 
but the plaintiff may proceed against one or more of the per-
sons severally liable.

52.
Where the defendant shall, by his answer, suggest that the 

bill is defective for want of parties, the plaintiff shall be at 
liberty, within fourteen days after answer filed, to set down 
the cause for argument upon that objection only; and the pur-
pose for which the same is so set down shall be notified by an 
entry, to be made in the clerk’s order-book, in the form or 
to the effect following (that is to say): “Set down upon the 
defendant’s objection for want of parties.” And where the 
plaintiff shall not so set down his cause, but shall proceed 
therewith to a hearing, notwithstanding an objection for 
want of parties taken by the answer, he shall not, at the hear-
ing of the cause, if the defendant’s objection shall then be al-
lowed be entitled as of course to an order for liberty to amend 
his bill by adding parties. But the court, if it thinks fit, shall 
be at liberty to dismiss the bill.

53.
If a defendant shall, at the hearing of a cause, object that 

a suit is defective for want of parties not having by plea or 
answer taken the objection, and therein specified by name 
°r description of parties to whom the objection applies, the 
court (if it shall think fit) shall be at liberty to make a decree 
saving the rights of the absent parties.
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NOMINAL PARTIES TO BILLS.

54.

Where no account, payment, conveyance, or other direct 
relief is sought against a party to a suit, not being an infant, 
the party, upon service of the subpoena upon him, need not 
appear and answer the bill, unless the plaintiff specially re-
quires him so to do by the prayer of his bill; but he may ap-
pear and answer at his option; and if he does not appear and 
answer he shall be bound by all the proceedings in the cause. 
If the plaintiff shall require him to appear and answer he shall 
be entitled to the costs of all the proceedings against him un-
less the court shall otherwise direct.

55.
Whenever an injunction is asked for by the bill to stay 

proceedings at law, if the defendant do not enter his appear-
ance and plead, demur, or answer to the same within the time 
prescribed therefor by these rules, the plaintiff shall be en-
titled as of course, upon motion, without notice, to such in-
junction. But special injunctions shall be grantable only 
upon due notice to the other party by the court in term or 
by a judge thereof in vacation, after a hearing, which may be 
ex parte, if the adverse party does not appear at the time and 
place ordered. In every case where an injunction—either the 
common injunction or a special injunction—is awarded in 
vacation, it shall, unless previously dissolved by the judge 
granting the same, continue until the next term of the court, 
or until it is dissolved by some other order of the court.

BILLS OF REVIVOR AND SUPPLEMENTAL BILLS.

56.
Whenever a suit in equity shall become abated by the death 

of either party, or by any other event, the same may be re-
vived by a bill of revivor or a bill in the nature of a bill of re-
vivor, as the circumstances of the case may require, filed y 
the proper parties entitled to revive the same, which bill may 
be filed in the clerk’s office at any time; and, upon suggestion 
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of the facts, the proper process of subpoena shall, as of course, 
be issued by the clerk, requiring the proper representatives 
of the other party to appear and show cause, if any they have, 
why the cause should not be revived. And if no cause shall 
be shown at the next rule-day which shall occur after fourteen 
days from the time of the service of the same process, the suit 
shall stand revived, as of course.

57.
Whenever any suit in equity shall become defective from 

any event happening after the filing of the bill (as, for example, 
by change of interest in the parties), or for any other reason a 
supplemental bill, or a bill in the nature of a supplemental 
bill, may be necessary to be filed in the cause, leave to file the 
same may be granted by any judge of the court on any rule- 
day upon proper cause shown and due notice to the other 
party. And if leave is granted to file such supplemental bill, 
the defendant shall demur, plead, or answer thereto on the 
next succeeding rule-day after the supplemental bill is filed in 
the clerk’s office, unless some other time shall be assigned by 
a judge of the court.

58.
It shall not be necessary in any bill of revivor or supple-

mental bill to set forth any of the statements in the original 
suit, unless the special circumstances of the case may require

ANSWERS.

59?
Every defendant may swear to his answer before any jus- 

ice or judge of any court of the United States, or before any 
commissioner appointed by any Circuit Court to take testi- 

°ny or depositions, or before any master in chancery ap-
pointed by any Circuit Court, or before any judge of any court 

or Territory, or before any notary public.
TGd adding the words,

W, 129 U. S. 701. “or before any notary public,” March 5
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AMENDMENT OF ANSWERS.

60.

After an answer is put in, it may be amended, as of course, 
in any matter of form, or by filling up a blank, or correcting a 
date, or reference to a document, or other small matter, and 
be resworn, at any time before a replication is put in, or the 
cause is set down for a hearing upon bill and answer. But 
after replication, or such setting down for a hearing, it shall 
not be amended in any material matters, as by adding new 
facts or defenses, or qualifying or altering the original state-
ments, except by special leave of the court, or of a judge 
thereof, upon motion and cause shown, after due notice to the 
adverse party, supported, if required, by affidavit; and in 
every case where leave is so granted, the court or the judge 
granting the same may, in his discretion, require that the same 
be separately engrossed, and added as a distinct amendment 
to the original answer, so as to be distinguishable therefrom.

EXCEPTIONS TO ANSWERS.

61.
After an answer is filed on any rule-day, the plaintiff shall 

be allowed until the next succeeding rule-day to file in the 
clerk’s office exceptions thereto for insufficiency, and no 
longer, unless a longer time shall be allowed for the purpose, 
upon cause shown to the court, or a judge thereof; and, if no 
exception shall be filed thereto within that period, the an-
swer shall be deemed and taken to be sufficient.

62.
When the same solicitor is employed for two or more de-

fendants, and separate answers shall be filed, or other pro-
ceedings had, by two or more of the defendants separately, 
costs shall not be allowed for such separate answers, or other 
proceedings, unless a master, upon reference to him, sna 
certify that such separate answers and other proceedings were 
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necessary or proper/and ought not to have been joined to-
gether.

63.

Where exceptions shall be filed to the answer for insuffi-
ciency, within the period prescribed by these rules, if the 
defendant shall not submit to the same and file an amended 
answer on the next succeeding rule-day, the plaintiff shall 
forthwith set them down for a hearing on the next succeeding 
rule-day thereafter, before a judge of the court, and shall en-
ter, as of course, in the order-book, an order for that purpose; 
and if he shall not so set down the same for a hearing, the 
exceptions shall be deemed abandoned, and the answer shall 
be deemed sufficient; provided, however, that the court, or 
any judge thereof, may, for good cause shown, enlarge the 
time for filing exceptions, or for answering the same, in his 
discretion, upon such terms as he may deem reasonable.

64.
If, at the hearing, the exceptions shall be allowed, the de-

fendant shall be bound to put in a full and complete answer 
thereto on the next succeeding rule-day; otherwise the plain-
tiff shall, as of course, be entitled to take the bill, so far as the 
matter of such exceptions is concerned, as confessed, or, at his 
election, he may have a writ of attachment to compel the de-
fendant to make a better answer to the matter of the excep-
tions; and the defendant, when he is in custody upon such 
writ, shall not be discharged therefrom but by an order of the 
court, or of a judge thereof, upon his putting in such answer, 
and complying with such other terms as the court or judge 
niay direct.

65.
If, upon argument, the plaintiff’s exceptions to the answer 

shall be overruled, or the answer shall be adjudged insuffi-
cient,. the prevailing party shall be entitled to all the costs 
occasioned thereby, unless otherwise directed by the court, or 

e judge thereof, at the hearing upon the exceptions.
vo l , ccx—34
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REPLICATION AND ISSUE.

66.

Whenever the answer of the defendant shall not be excepted 
to, or shall be adjudged or deemed sufficient, the plaintiff 
shall file the general replication thereto on or before the next 
succeeding rule-day thereafter; and in all cases where the gen-
eral replication is filed, the cause shall be deemed, to all in-
tents and purposes, at issue, without any rejoinder or other 
pleading on either side. If the plaintiff shall omit or refuse 
to file such replication within the prescribed period, the de-
fendant shall be entitled to an order, as of course, for a dis-
missal of the suit; and the suit shall thereupon stand dismissed, 
unless the court, or a judge thereof, shall, upon motion, for 
cause shown, allow a replication to be filed nunc pro tunc, 
the plaintiff submitting to speed the cause, and to such other 
terms as may be directed.

TESTIMONY—HOW TAKEN.

67?
After the cause is at issue, commissions to take testimony 

may be taken out in vacation as well as in term, jointly by 
both parties, or severally by either party, upon interrogatories 
filed by the party taking out the same in the clerk’s office, ten 
days’ notice thereof being given to the adverse party to file 
cross-interrogatories before the issuing of the commission; and 
if no cross-interrogatories are filed at the expiration of the 
time the commission may issue ex parte. In all cases the com-
missioner or commissioners may be named by the court or by 
a judge thereof; and the presiding judge of the court exer-
cising jurisdiction may, either in term time or in vacation, vest 
in the clerk of the court general power to name commissioners 
to take testimony.

1 This rule was promulgated in this form (except the last sentence thereof), 
May 2, 1892,144 U. S. 689. Hoff

For its form as originally promulgated and the amendments, see 1 0 
Ixii; 17 How, vii; 1 Black, 6; 9 Wall, vii; 139 U. S, 707; 149 U. S. 793»
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Either party may give notice to the other that he desires 
the evidence to be adduced in the cause to be taken orally, 
and thereupon all the witnesses to be examined shall be exam-
ined before one of the examiners of the court, or before an 
examiner to be specially appointed by the court. The ex-
aminer, if he so request, shall be furnished with a copy of the 
pleadings.

Such examination shall take place in the presence of the 
parties or other agents, by their counsel or solicitors, and the 
witnesses shall be subject to cross-examination and reexam-
ination, all of which shall be conducted as near as may be in 
the mode now used in common-law courts.

The depositions taken upon such oral examination shall be 
reduced to writing by the examiner, in the form of question 
put and answer given; provided, that, by consent of parties, 
the examiner may take down the testimony of any witness in 
the form of narrative.

At the request of either party, with reasonable notice, the 
deposition of any witness shall, under the direction of the 
examiner, be taken down either by a skillful stenographer or 
by a skillful typewriter, as the examiner may elect, and when 
taken stenographically shall be put into typewriting or other 
writing; provided, that such stenographer or typewriter has 
been appointed by the court, or is approved by both parties.

The testimony of each witness, after such reduction to 
writing, shall be read over to him and signed by him in the 
presence of the examiner and of such of the parties or counsel 
as may attend; provided, that if the witness shall refuse to 
sign his deposition so taken, then the examiner shall sign the 
same, stating upon the record the reasons, if any assigned by 
the witness for such refusal.

The examiner may, upon all examinations, state any special 
matters to the court as he shall think fit; and any question 
°r questions which may be objected to shall be noted by the 
examiner upon the deposition, but he shall not have power to 

ecide on the competency, materiality, or relevancy of the 
questions; and the court shall have power to deal with the 
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costs of incompetent, immaterial, or irrelevant depositions, 
or parts of them, as may be just.

In case of refusal of witnesses to attend, to be sworn, or to 
answer any question put by the examiner, or by counsel or 
solicitor, the same practice shall be adopted as is now prac-
ticed with respect to witnesses to be produced on examina-
tion before an examiner of said court on written interroga-
tories.

Notice shall be given by the respective counsel or solicitors 
to the opposite counsel or solicitors, or parties, of the time 
and place of the examination, for such reasonable time as the 
examiner may fix by order in each cause.

When the examination of witnesses before the examiner is 
concluded, the original depositions, authenticated by the sig-
nature of the examiner, shall be transmitted by him to the 
clerk of the court, to be there filed of record, in the same mode 
as prescribed in section 865 of the Revised Statutes.

Testimony may be taken on commission in the usual way, 
by written interrogatories and cross-interrogatories, on mo-
tion to the court in term time, or to a judge in vacation, for 
special reasons, satisfactory to the court or judge.

Where the evidence to be adduced in a cause is to be taken 
orally, as before provided, the court may, on motion of either 
party, assign a time within which the complainant shall take 
his evidence in support of the bill, and a time thereafter within 
which the defendant shall take his evidence in defense, and a 
time thereafter within which the complainant shall take his 
evidence in reply; and no further evidence shall be taken in 
the cause, unless by agreement of the parties or by leave of 
court first obtained, on motion for cause shown.

The expense of the taking down of depositions by a stenog-
rapher and of putting them into typewriting or other writing 
shall be paid in the first instance by the party calling the wit-
ness, and shall be imposed by the court, as part of the costs, 
upon such party as the court shall adjudge should ultimately 
bear them.

Upon due notice given as prescribed by previous order, the 
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court may, at its discretion, permit the whole, or any specific 
part, of the evidence to be adduced orally in open court on 
final hearing.

This last sentence was promulgated May 15, 1893, 149 U. S. 793.

68.
Testimony may also be taken in the cause, after it is at issue, 

by deposition, according to the act of Congress. But in such 
case, if no notice is given to the adverse party of the time and 
place of taking the deposition, he shall, upon motion and affi-
davit of the fact, be entitled to a cross-examination of the wit-
ness, either under a commission or by a new deposition taken 
under the acts of Congress, if a court or judge thereof shall, 
under all the circumstances, deem it reasonable.

69.
Three months, and no more, shall be allowed for the tak-

ing of testimony after the cause is at issue, unless the court, 
or a judge thereof, shall, upon special cause shown by either 
party, enlarge the time; and no testimony taken after such 
period shall be allowed to be read in evidence at the hearing. 
Immediately upon the return of the commissions and depo-
sitions containing the testimony into the clerk’s office, pub-
lication thereof may be ordered in the clerk’s office, by any 
judge of the court, upon due notice to the parties, or it may 
be enlarged, as he may deem reasonable, under all the cir-
cumstances; but, by consent of the parties, publication of the 
testimony may at any time pass into the clerk’s office, such 
consent being in writing, and a copy thereof entered in the 
order-books, or indorsed upon the deposition or testimony.

TESTIMONY DE BENE ESSE.

70.
After any bill filed and before the defendant hath answered 

the same, upon affidavit made that any of the plaintiff’s wit-
nesses are aged and infirm, or going out of the country, or 
t at any one of them is a single witness to a material fact, 
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the clerk of the court shall, as of course, upon the applica-
tion of the plaintiff, issue a commission to such commissioner 
or commissioners as a judge of the court may direct, to take 
the examination of such witness or witnesses de bene esse, upon 
giving due notice to the adverse party of the time and place 
of taking his testimony.

FORM OF THE LAST INTERROGATORY.

71.
The last interrogatory in the written interrogatories to take 

testimony now commonly in use shall in the future be altered, 
and stated in substance thus: “Do you know, or can you set 
forth, any other matter or thing which may be a benefit or 
advantage to the parties at issue in this cause, or either of them, 
or that may be material to the subject of this your examina-
tion, or the matters in question in this cause? If yea, set forth 
the same fully and at large in your answer.”

CROSS-BILL.

72.
Where a defendant in equity files a cross-bill for discovery 

only against the plaintiff in the original bill, the defendant to 
the original bill shall first answer thereto before the original 
plaintiff shall be compellable to answer the cross-bill. The 
answer of the original plaintiff to such cross-bill may be read 
and used by the party filing the cross-bill at the hearing, in 
the same manner and under the same restrictions as the answer 
praying relief may now be read and used.

REFERENCE TO AND PROCEEDINGS BEFORE MASTERS.

73.
Every decree for an account of the personal estate of a 

testator or intestate «hall contain a direction to the master 
to whom it is referred to take the same to inquire and state to 
the court what parts, if any, of such personal estate are out-
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standing or undisposed of, unless the court shall otherwise 
direct.

74.

Whenever any reference of any matter is made to a master 
to examine and report thereon, the party at whose instance 
or for whose benefit the reference is made shall cause the same 
to be presented to the master for a hearing on or before the 
next rule-day succeeding the time when the reference was 
made; if he shall omit to do so, the adverse party shall be at 
liberty forthwith to cause proceedings to be had before the 
master, at the costs of the party procuring the reference.

75.

Upon every such reference, it shall be the duty of the mas-
ter, as soon as he reasonably can after the same is brought 
before him, to assign a time and place for proceedings in the 
same, and to give due notice thereof to each of the parties, or 
their solicitors; and if either party shall fail to appear at the 
time and place appointed, the master shall be at liberty to 
proceed ex parte, or, in his discretion, to adjourn the examina-
tion and proceedings to a future day, giving notice to the ab-
sent party or his solicitor of such adjournment; and it shall 
be the duty of the master to proceed with all reasonable dili-
gence in every such reference, and with the least practicable 
delay, and either party shall be at liberty to apply to the court, 
or a judge thereof, for an order to the master to speed the pro-
ceedings and to make his report, and to certify to the court or 
judge the reason for any delay.

76.
In the reports made by the master to the court, no part of 

any state of facts, charge, affidavit, deposition, examination, 
or answer brought in or used before them shall be stated or 
recited. But such state of facts, charge, affidavit, deposition, 
examination, or answer shall be identified, specified, and re-
ferred to, so as to inform the court what state of facts, charge, 
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affidavit, deposition, examination, or answer were so brought 
in or used.

77.
The master shall regulate all the proceedings in every hear-

ing before him, upon every such reference; and he shall have 
full authority to examine the parties in the cause, upon oath, 
touching all matters contained in the reference; and also to 
require the production of all books, papers, writings, vouchers, 
and other documents applicable thereto; and also to examine 
on oath, viva voce, all witnesses produced by the parties before 
him, and to order the examination of other witnesses to be 
taken, under a commission to be issued upon his certificate 
from the clerk’s office or by deposition, according to the act of 
Congress, or otherwise, as hereinafter provided; and also to 
direct the mode in which the matters requiring evidence shall 
be proved before him; and generally to do all other acts, and 
direct all other inquiries and proceedings in the matters be-
fore him, which he may deem necessary and proper to the 
justice and merits thereof and the rights of the parties.

78.
Witnesses who live within the district may, upon due no-

tice to the opposite party, be summoned to appear before the 
commissioner appointed to take testimony, or before a master 
or examiner appointed in any cause, by subpoena in the usual 
form, which may be issued by the clerk in blank, and filled up 
by the party praying the same, or by the commissioner, master, 
or examiner, requiring the attendance of the witnesses at the 
time and place specified, who shall be allowed for attendance 
the same compensation as for attendance in court; and if any 
witness shall refuse to appear or give evidence it shall be deemed 
a contempt of the court, which being certified to the clerks 
office by the commissioner, master, or examiner, an attach-
ment may issue thereupon by order of the court or of any 
judge thereof, in the same manner as if the contempt were 
for not attending, or for refusing to give testimony in the court.
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But nothing herein contained shall prevent the examination 
of witnesses viva voce when produced in open court, if the court 
shall, in its discretion, deem it advisable.

79.
All parties accounting before a master shall bring in their 

respective accounts in the form of debtor and creditor; and 
any of the other parties who shall not be satisfied with the ac-
count so brought in shall be at liberty to examine the account-
ing party viva voce, or upon interrogatories, in the master’s 
office, or by deposition, as the master shall direct.

80.
All affidavits, depositions, and documents which have been 

previously made, read, or used in the court upon any proceed-
ing in any cause or matter may be used before the master.

81.
The master shall be at liberty to examine any creditor or 

other person coming in to claim before him, either upon writ-
ten interrogatories or viva voce, or in both modes, as the na-
ture of the case may appear to him to require. The evidence 
upon such examinations shall be taken down by the master, 
or by some other person by his order and in his presence, if 
either party requires it, in order that the same may be used 
by the court if necessary.

82.
The Circuit Courts may appoint standing masters in chan-

cery in their respective districts (a majority of all the judges 
thereof, including the justice of the Supreme Court, the Cir-
cuit Judges, and the District Judge for the district, concurring 
ln the appointment), and they may also appoint a master 
‘Pro hac vice in any particular case. The compensation to be 
allowed to every master in chancery for his services in any 
Particular case shall be fixed by the Circuit Court, in its dis-
cretion, having regard to all the circumstances thereof, and 
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the compensation shall be charged upon and borne by such 
of the parties in the cause as the court shall direct. The master 
shall not retain his report as security for his compensation; 
but when the compensation is allowed by the court, he shall 
be entitled to an attachment for the amount against the party 
who is ordered to pay the same, if, upon notice thereof, he does 
not pay it within the time prescribed by the court.

Promulgated in this form, April 16, 1894, 152 U. S. 709. For original 
form see 1 How. Ixviii.

EXCEPTIONS TO REPORT OF MASTER.

83.

The master, as soon as his report is ready, shall return the 
same into the clerk’s office, and the day of the return shall be 
entered by the clerk in the order-book. The parties shall have 
one month from the time of filing the report to file exceptions 
thereto; and, if no exceptions are within that period filed by 
either party, the report shall stand confirmed on the next 
rule-day after the month is expired. If exceptions are filed, 
they shall stand for hearing before the court, if the court is 
then in session; or, if not, then at the next sitting of the court 
which shall be held thereafter, by adjournment or otherwise.

84.
And, in order to prevent exceptions to reports from being 

filed for frivolous causes, or for mere delay, the party whose 
exceptions are overruled shall, for every exception overruled, 
pay costs to the other party, and for every exception allowed 
shall be entitled to costs; the cost to be fixed in each case by 
the court, by a standing rule of the Circuit Court.

DECREES.

85.
Clerical mistakes in decrees or decretal orders, or errors 

arising from any accidental slip or omission, may, at any 
time before an actual enrollment thereof, be corrected by 
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order of the court or a judge thereof, upon petition, without 
the form or expense of a rehearing.

8.6.
In drawing up decrees and orders, neither the bill, nor 

answer, nor other pleadings, nor any part thereof, nor the re-
port of any master, nor any other prior proceeding, shall be 
recited or stated in the decree or order; but the decree and 
order shall begin, in substance, as follows: “This cause came 
on to be heard (or to be further heard, as the case may be) 
at this term, and was argued by counsel; and thereupon, upon 
consideration thereof, it was ordered, adjudged, and decreed 
as follows, viz:” [Here insert the decree or order.]

GUARDIANS AND PROCHEIN AMIS.

87.
Guardians ad litem to defend a suit may be appointed by 

the court, or by any judge thereof, for infants or other per-
sons who are under guardianship, or otherwise incapable to 
sue for themselves. All infants and other persons so inca-
pable may sue by their guardians, if any, or by their prochein 
amis; subject, however, to such orders as the court may direct 
for the protection of infants and other persons.

88.
Every petition for a rehearing shall contain the special 

matter or cause on which such rehearing is applied for, shall 
be signed by counsel, and the facts therein stated, if not ap-
parent on the record, shall be verified by the oath of the party 
or by some other person. No hearing shall be granted after 
the term at which the final decree of the court shall have been 
entered and recorded, if an appeal lies to the Supreme Court.

ut if no appeal lies, the petition may be admitted at any time 
before the end of the next term of the court, in the discretion 
of the court.

89.
The Circuit Courts (a majority of all the judges thereof, 
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including the justice of the Supreme Court, the Circuit Judges, 
and the District Judge for the district, concurring therein) 
may make any other and further rules and regulations for 
the practice, proceedings, and process, mesne and final, in their 
respective districts, not inconsistent with the rules hereby 
prescribed, in their discretion, and from time to time alter 
and amend the same.

Practically the same as old Rule XXXII. 7 Wheat, xiii and promul-
gated in this form, April 16, 1894, 152 U. S. 710. See 1 How. Ixix.

90.
In all cases where the rules prescribed by this court or by 

the Circuit Court do not apply, the practice of the Circuit 
Court shall be regulated by the present practice of the high 
court of chancery in England, so far as the same may reason-
ably be applied consistently with the local circumstances and 
local conveniences of the district where the court is held, not 
as positive rules, but as furnishing just analogies to regulate 
the practice.

Practically the same as old Rule XXXIII. 7 Wheat, xiii.

91.
Whenever, under these rules, an oath is or may be required 

to be taken, the party may, if conscientiously scrupulous of 
taking an oath, in lieu thereof make solemn affirmation to 
the truth of the facts stated by him.

Dece mber  Term , 1863.

92.
Ordered, That in suits in equity for the foreclosure of mort-

gages in the Circuit Courts of the United States, or in any 
court of the Territories having jurisdiction of the same, a 
decree may be rendered for any balance that may be found 
due to the complainant over and above the proceeds of the 
sale or sales, and execution may issue for the collection of the 
same, as is provided in the eighth rule of this court regulat-
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ing the equity practice, where the decree is solely for the pay-
ment of money.

Rule 92, as originally promulgated, related to when the rules should 
take effect. Being functus officio, it is not now regarded as a rule. It 
was as follows, see 1 How. Ixx:

XCII. These rules shall take effect, and be of force, in all the Circuit 
Courts of the United States, from and after the first day of August next; 
but they may be previously adopted by a Circuit Court in its discretion; 
and when and as soon as these rules shall so take effect, and be of force, 
the rules of practice for the Circuit Courts in equity suits, promulgated 
and prescribed by this court in March, 1822, shall henceforth cease, and 
be of no further force or effect. And the clerk of this court is directed to 
have these rules printed, and to transmit a printed copy thereof, duly 
certified, to the clerks of the several courts of the United States, and to 
each of the judges thereof.

Present Rule 92 was promulgated April 18, 1864. 1 Wall. vii.

Octo ber  Term , 1878.

INJUNCTIONS.

93.
When an appeal from a final decree, in an equity suit, 

granting or dissolving an injunction, is allowed by a justice 
or judge who took part in the decision of the cause, he may, 
in his discretion, at the time of such allowance, make an or-
der suspending or modifying the injunction during the pen-
dency of the appeal, upon such terms, as to bond or otherwise, 
as he may consider proper for the security of the rights of the 
opposite party.

Originally promulgated January 13, 1879. 97 U. S. vii

Octo ber  Term , 1881-2.

94.
Every bill brought by one or more stockholders in a cor-

poration against the corporation and other parties, founded 
on rights which may properly be asserted by the corporation, 
niust be verified by oath, and must contain an allegation 
that the plaintiff was a shareholder at the time of the trans-
action of which he complains, or that his share had devolved 
on him since by operation of law, and that the suit is not a. 



542 APPENDIX.

collusive one to confer on a court of the United States juris-
diction of a case of which it would not otherwise have cog-
nizance. It must also set forth with particularity the efforts 
of the plaintiff to secure such action as he desires on the part 
of the managing directors or trustees, and, if necessary, of 
the shareholders, and the causes of his failure to obtain such 
action.

Originally promulgated January 23, 1882. 104 U. S. ix.

The following provisions relating to equity practice are to be 
found in the act of June 1, 1872, c. 255, 17 Stat. 197,198.

Sec . 7. That whenever notice is given of a motion for an 
injunction out of a Circuit or District Court of the United 
States, the court or judge thereof may, if there appear to be 
danger of irreparable injury from delay, grant an order re-
straining the act sought to be enjoined until the decision upon 
the motion. Such order may be granted with or without se-
curity, in the discretion of the court or judge: Provided, That 
no justice of the Supreme Court shall hear or allow any appli-
cation for an injunction or restraining order except within the 
circuit to which he is allotted, and in causes pending in the 
circuit to which he is allotted, or in such causes at such place 
outside of the circuit as the parties may in writing stipulate, 
except in causes where such application can not be heard by 
the circuit judge of the circuit, or the district judge of the 
district.

Sec . 13. That when in any suit in equity, commenced in 
any court in the United States, to enforce any legal or equi-
table lien or claim against real or personal property within 
the district where such suit is brought, one or more of the de-
fendants therein shall not be an inhabitant of or found within 
the said district, or shall not voluntarily appear thereto, it 
shall be lawful for the court to make an order directing such 
absent defendant to appear, plead, answer, or demur to the 
complainant’s bill at a certain day therein to be designated, 
which order shall be served on such absent defendant, if prac-
ticable, wherever found; or where such personal service is not 
practicable, such order shall be published in such a manner as 
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the court shall direct; and in case such absent defendant shall 
not appear, plead, answer, or demur within the time so limited, 
or within some further time to be allowed by the court, in its 
discretion, and upon proof of the service or publication of said 
order, and of the performance of the directions contained in 
the same, it shall be lawful for the court to entertain jurisdic-
tion, and proceed to the hearing and adjudication of such 
suit in the same manner as if such absent defendant had been 
served with process within the said district; but said adju-
dication shall, as regards such absent defendant without ap-
pearance, affect his property within such district only.



RULES OF PRACTICE FOR THE COURTS OF THE 
UNITED STATES1

IN

ADMIRALTY AND MARITIME JURISDICTION, ON THE INSTANCE 
SIDE OF THE COURT, IN PURSUANCE OF THE ACT OF THE 
23D OF AUGUST, 1842, CHAPTER 188, 5 STAT. 516.

1.
No mesne process shall issue from the District Courts in any 

civil cause of admiralty and maritime jurisdiction until the 
libel, or libel of information, shall be filed in the clerk’s office 
from which such process is to issue. All process shall be 
served by the marshal or by his deputy, or, where he or they 
are interested, by some discreet and disinterested person ap-
pointed by the court.

2.
In suits in personam, the mesne process may be by a simple 

warrant of arrest of the person of the defendant, in the nature 
of a capias, or by a warrant of arrest of the person of the de-
fendant, with a clause therein, that if he can not be found, 
to attach his goods and chattels to the amount sued for; or 
if such property can not be found, to attach his credits and 
effects to the amount sued for in the hands of the garnishees 
named therein; or by a simple monition, in the nature of a 
summons to appear and answer to the suit, as the libellant 
shall, in his libel or information, pray for or elect.

3.
In all suits in personam, where a simple warrant of arrest 

issues and is executed, the marshal may take bail, with suffi-

1 Most of these rules of practice were promulgated at the January Term, 
1845, and will be found in 3 How. xiv.

Except as they have been individually mentioned or supplementary 
rules have been promulgated they continue in force as there published.

The amendments and promulgations appear in notes to the rules affec e 
Fo r  In d e x  t o  Th e se  Ru le s , Se e  Pa g es  456 t o  465, ante- 

w
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cient sureties, from the party arrested, by bond or stipulation, 
upon condition that he will appear in the suit and abide by all 
orders of the court, interlocutory or final, in the cause, and 
pay the money awarded by the final decree rendered therein 
in the court to which the process is returnable, or in any ap-
pellate court. And upon such bond or stipulation summary 
process of execution may and shall be issued against the prin-
cipal and sureties by the court to which such process is return-
able, to enforce the final decree so rendered, or upon appeal 
by the appellate court.

4.
In all suits in personam, where goods and chattels, or credits 

and effects, are attached under such warrant authorizing the 
same, the attachment may be dissolved by order of the court 
to which the same warrant is returnable, upon the defendant 
whose property is so attached giving a bond or stipulation, 
with sufficient sureties, to abide by all orders, interlocutory 
or final, of the court, and pay the amount awarded by the 
final decree rendered in the court to which the process is re-
turnable, or in any appellate court; and upon such bond or 
stipulation, summary process of execution shall and may be 
issued against the principal and sureties by the court to which 
such warrant is returnable, to enforce the final decree so 
rendered, or upon appeal by the appellate court.

5.
Bonds or stipulations in admiralty suits may be given and 
en in open court, or at chambers, or before any commis- 

S1^er .°f court who is authorized by the court to take 
avits of bail and depositions in cases pending before the 

our, or any commissioner of the United States authorized 
y aw to take bail and affidavits in civil cases.

Originally promulgated as follows:
open^Q8 T Stipulations in admiralty suits may be given and taken in 
who is a +k °r c^amhers, or before any commissioner of the court, 
in Casos « °rize by the court to take affidavits of bail and depositions 
its nrespn^T mS before ttle court- 3 How. iv, and amended to read in 

8 Present form, 13 Wall. xiv.
vo l . ccx—35
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6.
In all suits in personam, where bail is taken, the court may, 

upon motion, for due cause shown, reduce the amount of the 
sum contained in the bond or stipulation therefor; and in all 
cases where a bond or stipulation is taken as bail, or upon dis-
solving an attachment of property as aforesaid, if either of the 
sureties shall become insolvent pending the suit, new sureties 
may be required by the order of the court, to be given, upon 
motion, and due proof thereof.

7.
In suits in personam, no warrant of arrest, either of the per-

son or property of the defendant, shall issue for a sum exceed-
ing five hundred dollars, unless by the special order of the 
court, upon affidavit or other proper proof showing the pro-
priety thereof.

8.
In all suits in rem against a ship, her tackle, sails, apparel, 

furniture, boats, or other appurtenances, if such tackle, sails, 
apparel, furniture, boats, or other appurtenances are in the 
possession or custody of any third person, the court may, 
after a due monition to such third person, and a hearing of the 
cause, if any, why the same should not be delivered over, 
award and decree that the same be delivered into the custody 
of the marshal or other proper officer, if, upon the hearing, the 
same is required by law and justice.

9.
In all cases of seizure, and in other suits and proceedings in 

rem, the process, unless otherwise provided for by statute, 
shall be by a warrant of arrest of the ship, goods, or other 
thing to be arrested; and the marshal shall thereupon arrest 
and take the ship, goods, or other thing into his possession 
for safe custody, and shall cause public notice thereof and of 
the time assigned for the return of such process and the hear-
ing of the cause, to be given in such newspaper within the dis-
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trict as the District Court shall order; and if there is no news-
paper published therein, then in such other public places in 
the district as the court shall direct.

10.
In all cases where any goods or other things are arrested, if 

the same are perishable, or are liable to deterioration, decay, 
or injury, by being detained in custody pending the suit, the 
court may, upon the application of either party, in its dis-
cretion, order the same or so much thereof to be sold as shall 
be perishable or liable to depreciation, decay, or injury; and 
the proceeds, or so much thereof as shall be a full security to 
satisfy in decree, to be brought into court to abide the event 
of the suit; or the court may, upon the application of the 
claimant, order a delivery thereof to him, upon a due appraise-
ment, to be had under its direction, either upon the claimant’s 
depositing in court so much money as the court shall order, 
or upon his giving a stipulation, with sureties, in such sum 
as the court shall direct, to abide by and pay the money 
awarded by the final decree rendered by the court, or the 
appellate court, if any appeal intervenes, as the one or the 
other course shall be ordered by the court.

11.
In like manner, where any ship shall be arrested, the same 

may, upon the application of the claimant, be delivered to 
him upon a due appraisement, to be had under the direction 
of the court, upon the claimant’s depositing in court so much 
money as the court shall order, or upon his giving a stipula-
tion, with sureties, as aforesaid; and if the claimant shall 
decline any such application, then the court may, in its dis-
cretion, upon the application of either party, upon due cause 
shown, order a sale of such ship, and the proceeds thereof to 
be brought into court or otherwise disposed of, as it may deem 
most for the benefit of all concerned.

12.
n all suits by material-men for supplies or repairs, or other 
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necessaries, the libellant may proceed against the ship and 
freight in rem, or against the master or owner alone in per-
sonam.

Rule 12 was originally promulgated in the following form: XII. In all 
suits by material men for supplies or repairs or other necessaries for a 

- foreign ship or for a ship in a foreign port, the libellant may proceed 
against the ship and freight in rem, or against the master or the owner 
alone in personam. And the like proceeding in rem shall apply to cases 
of domestic ships, where by the local law a lien is given to material-men 
for supplies, repairs, or other necessaries. 3 How. vi.

It was amended, December Term, 1858, to read as follows: XII. In 
all suits by material-men for supplies or repairs, or other necessaries, 
for a foreign ship, or for a ship in a foreign port, the libellant may pro-
ceed against the ship and freight in rem, or against the master or owner 
alone in personam. And the like proceeding in personam, but not in 
rem, shall apply to cases of domestic ships, for supplies, repairs, or other 
necessaries.

It was amended to read in its present form, Decembei Term, 1871. 
13 Wall. xiv.

13;
Iii all suits for mariners’ wages, the libellant may proceed 

against the ship, freight, and master, or against the ship and 
freight, or against the owner or the master alone in personam.

14.
In all suits for. pilotage, the libellant may proceed against 

the ship and master, or against the ship, or against the owner 
alone or the master alone in personam.

15.
In all suits for damage by collision, the libellant may pro-

ceed against the ship and master, or against the ship alone, 
or against the master or the owner alone in personam.

16.
In all suits for an assault or beating on the high seas, or 

elsewhere within the admiralty and maritime jurisdiction, 
the suit shall be in personam only.
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17.

In all suits against the ship or freight, founded upon a mere 
maritime hypothecation, either express or implied, of the 
master, for moneys taken up in a foreign port for supplies or 
repairs or other necessaries for the voyage, without any claim 
of marine interest, the libellant may proceed either in rem 
or against the master or the owner alone in personam.

18.

In all suits on bottomry bonds, properly so called, the suit 
shall be in rem only against the property hypothecated, or 
the proceeds of the property, in whosesoever hands the same 
may be found, unless the master has, without authority, given 
the bottomry bond, or by his fraud or misconduct has avoided 
the same, or has subtracted the property, or unless the owner 
has, by his own misconduct or wrong, lost or subtracted the 
property, in which latter cases the suit may be in personam 
against the wrongdoer.

19.
In all suits for salvage, the suit may be in rem against the 

property saved, or the proceeds thereof, or in personam against 
the party at whose request and for whose benefit the salvage 
service has been performed.

20.
In all petitory and possessory suits between part owners or 

adverse proprietors, or by the owners of a ship or the major-
ity thereof, against the master of a ship, for the ascertain-
ment of the title and delivery of the possession, or for the 
possession only, or by one or more part owners against the 
others to obtain security for the return of the ship from any 
voyage undertaken without their consent, or by one or more 
part owners against the others to obtain possession of the 
® T or any voyage, upon giving security for the safe return 

ereof, the process shall be by an arrest of the ship, and by 
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a monition to the adverse party or parties to appear and make 
answer to the suit.

21.
In all cases of a final decree for the payment of money, the 

libellant shall have a writ of execution, in the nature of a 
fieri facias, commanding the marshal or his deputy to levy 
and collect the amount thereof out of the goods and chattels, 
lands and tenements, or other real estate, of the defendant 
or stipulators.

Rule 21 was originally promulgated in the following form. 3 How. vii. 
XXI. In all cases where the decree is for the payment of money, the 
libellant may, at his election, have an attachment to compel the de-
fendant to perform the decree, or a writ of execution in the nature of 
a capias and of a /ieri facias, commanding the marshal or his deputy to 
levy the amount thereof of the goods and chattels of the defendant, and 
for want thereof to arrest his body to answer the exigency of the execu-
tion. In all other cases the decree may be enforced by an attachment 
to compel the defendant to perform the decree; and upon such attach-
ment the defendant may be arrested and committed to prison until he 
performs the decree, or is otherwise discharged by law, or by the order 
of the court.

It was amended so as to read in its present form, December Tenn, 
1861. 1 Black. 6.

22,
All informations and libels of information upon seizures for 

any breach of the revenue, or navigation, or other laws of 
the United States, shall state the place of seizure, whether 
it be on land or on the high seas, or on navigable waters within 
the admiralty and maritime jurisdiction of the United States, 
and the district within which the property is brought and 
where it then is. The information or libel of information 
shall also propound in distinct articles the matters relied on 
as grounds or causes of forfeiture, and aver the same to be 
contrary to the form of the statute or statutes of the Unit 
States in such case provided, as the case may require, and sha 
conclude with a prayer of due process to enforce the forfeiture, 
and to give notice to all persons concerned in .interest to ap 
pear and show cause at the return day of the process why 

forfeiture should not be decreed.
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23.

All libels in instance causes, civil or maritime, shall state 
the nature of the cause; as, for example, that it is a cause, 
civil and maritime, of contract, or of tort or damage, or of 
salvage, or of possession, or otherwise, as the case may be; 
and, if the libel be in rem, that the property is within the 
district; and, if in personam, the names and occupations and 
places of residence of the parties. The libel shall also propound 
and articulate in distinct articles the various allegations of 
fact upon which the libellant relies in support of his suit, so 
that the defendant may be enabled to answer distinctly and 
separately the several matters contained in each article; and 
it shall conclude with a prayer of due process to enforce his 
rights, in rem or in personam (as the case may require), and 
for such relief and redress as the court is competent to give 
in the premises. And the libellant may further require the 
defendant to answer on oath all interrogatories propounded 
by him touching all and singular the allegations in the libel 
at the close or conclusion thereof.

24.
In all informations and libels in causes of admiralty and 

maritime jurisdiction, amendments in matters of form may 
be made at any time, on motion to the court, as of course. 
And new counts may be filed, and amendments in matters 
of substance may be made, upon motion, at any time before 
the final decree, upon such terms as the court shall impose. 
And where any defect of form is set down by the defendant 
upon special exceptions, and is allowed, the court may, in 
granting leave to amend, impose terms upon the libellant.

25.
In all cases of libels in personam, the court may, in its dis-

cretion, upon the appearance of the defendant, where no bail 
as been taken, and no attachment of property has been 

uiade to answer the exigency of the suit, require the defend-
ant to give a stipulation, with sureties.,, in such sum as the
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court shall direct, to pay all costs and expenses which shall be 
awarded against him in the suit, upon the final adjudication 
thereof, or by any interlocutory order in the progress of the 
suit.

26.

In suits in rem, the party claiming the property shall verify 
his claim on oath or solemn affirmation, stating that the claim-
ant by whom or on whose behalf the claim is made is the 
true and bona fide owner, and that no other person is the owner 
thereof. And, where the claim is put in by an agent or con-
signee, he shall also make oath that he is duly authorized 
thereto by the owner; or, if the property be, at the time of the 
arrest, in the possession of the master of a ship, that he is the 
lawful bailee thereof for the owner. And, upon putting in 
such claim, the claimant shall file a stipulation, with sureties, 
in such sum as the court shall direct, for the payment of all 
costs and expenses which shall be awarded against him by 
the final decree of the court, or, upon an appeal, by the ap-
pellate court.

27.
In all libels in causes of civil and maritime jurisdiction, 

whether in rem or in personam, the answer of the defendant 
to the allegations in the libel shall be on oath or solemn affir-
mation; and the answer shall be full and explicit and distinct 
to each separate article and separate allegation in the libel, 
in the same order as numbered in the libel, and shall also an-
swer in like manner each interrogatory propounded at the 
close of the libel.1

28.
The libellant may except to the sufficiency, or fullness, or 

distinctness, or relevancy of the answer to the articles and 
interrogatories in the libel; and, if the court shall adjudge 
the same exceptions, or any of them, to be good and valid, 

1 See forty-eighth rule, post, p. 559.
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the court shall order the defendant forthwith, within such 
time as the court shall direct, to answer the same, and may 
further order the defendant to pay such costs as the court 
shall adjudge reasonable.

29.

If the defendant shall omit or refuse to make due answer 
to the libel upon the return day of the process, or other day 
assigned by the court, the court shall pronounce him to be in 
contumacy and default; and thereupon the libel shall be ad-
judged to be taken pro confesso against him, and the court 
shall proceed to hear the cause ex parte, and adjudge therein 
as to law and justice shall appertain. But the court may, in 
its discretion, set aside the default, and, upon the application 
of the defendant, admit him to make answer to the libel, at 
any time before the final hearing and decree, upon his pay-
ment of all the costs of the suit up to the time of granting 
leave therefor.

30.
In all cases where the defendant answers, but does not an-

swer fully and explicitly and distinctly to all the matters in 
any article of the libel, and exception is taken thereto by the 
libellant, and the exception is allowed, the court may, by 
attachment, compel the defendant to make further answer 
thereto, or may direct the matter of the exception to be taken 
pro confesso against the defendant, to the full purport and 
effect of the article to which it purports to answer, and as if 
no answer had been put in thereto.

31.
The defendant may object, by his answer, to answer any 

allegation or interrogatory contained in the libel which will 
expose him to any prosecution or punishment for crime, or 
ot any penalty or any forfeiture of his property for any penal 

offense.

32.
he defendant shall have a right to require the personal 
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answer of the libellant upon oath or solemn affirmatiop to 
any interrogatories which he may, at the close of his answer, 
propound to the libellant touching any matters charged in 
the libel, or touching any matter of defense set up in the an-
swer, subject to the like exception as to matters which shall 
expose the libellant to any prosecution, or punishment, or 
forfeiture, as is provided in the thirty-first rule. In default of 
due answer by the libellant to such interrogatories the court 
may adjudge the libellant to be in default, and dismiss the 
libel, or may compel his answer in the premises, by attach-
ment, or take the subject-matter of the interrogatory pro 
confesso in favor of the defendant, as the court, in its discre-
tion, shall deem most fit to promote public justice.

33.
Where either the libellant or the defendant is out of the 

country, or unable, from sickness or other casualty, to make 
an answer to any interrogatory on oath or solemn affirmation 
at the proper time, the court may, in its discretion, in fur-
therance of the due administration of justice, dispense there-
with, or may award a commission to take the answer of the 
defendant when and as soon as it may be practicable.

34.
If any third person shall intervene in any cause of admiralty 

and maritime jurisdiction in rem for his own interest, and he 
is entitled, according to the cause of admiralty proceedings, 
to be heard for his own interest therein, he shall propound the 
matter in suitable- allegations, to which, if admitted by the 
court, the other party or parties in the suit may be required, 
by order of the court, to make due answer; and such further 
proceedings shall be had and decree rendered by the court 
therein as to law and justice shall appertain. But every such 
intervenor shall be required, upon filing his allegations, to 
give a stipulation, with sureties, to abide by the final decree 
rendered in the cause, and to pay all such costs and expenses 
and damages as shall be awarded by the court upon the fina 



ADMIRALTY RULES. 555

decree, whether it is rendered in the original or appellate 
court.

35.
The stipulations required by the last preceding rule, or on 

appeal, or in any other admiralty or maritime proceeding, 
shall be given and taken in the manner prescribed by rule 
fifth as amended.

Rule 35 was originally promulgated in the following form. January 
Term, 1845. 3 How. xi. XXXV. Stipulations in admiralty and mari-
time suits may be taken in open court, or by the proper judge at cham-
bers, or under his order, by any commissioner of the court, who is a 
standing commissioner of the court, and is now by law authorized to 
take affidavits of bail, and also depositions in civil causes pending in 
the courts of the United States.

36.
Exceptions may be taken to any libel, allegation, or answer 

for surplusage, irrelevancy, impertinence, or scandal; and if, 
upon reference to a master, the exception shall be reported to 
be so objectionable, and allowed by the court, the matter shall 
be expunged, at the cost and expense of the party in whose 
libel or answer the same is found.

37.
In cases of foreign attachment, the garnishee shall be re-

quired to answer on oath or solemn affirmation as to the debts, 
credits, or effects of the defendant in his hands, and to such 
interrogatories touching the same as may be propounded by 
the libellant; and if he shall refuse or neglect so to do, the 
court may award compulsory process in personam against 
him. If he admits any debts, credits, or effects, the same 
shall be held in his hands, liable to answer the exigency of the 
suit.

38.
In cases of mariners’ wages, or bottomry, or salvage, or 

other proceeding in rem, where freight or other proceeds of 
property are attached to or are bound by the suit, which are 
in the hands or possession of any person, the court may, upon 

ue application, by petition of the party interested, require 
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the party charged with the possession thereof to appear and 
show cause why the same should not be brought into court to 
answer the exigency of the suit; and if no sufficient cause be 
shown, the court may order the same to be brought into court 
to answer the exigency of the suit, and upon failure of the 
party to comply with the order, may award an attachment, 
or other compulsive process, to compel obedience thereto.

39.

If, in any admiralty suit, the libellant shall not appear and 
prosecute his suit, according to the course and orders of the 
court, he shall be deemed in default and contumacy; and the 
court may, upon the application of the defendant, pronounce 
the suit to be deserted, and the same may be dismissed with 
costs.

40.

The court may, in its discretion, upon the motion of the 
defendant and the payment of costs, rescind the decree in any 
suit in which, on account of his contumacy and default, the 
matter of the libel shall have been decreed against him, and 
grant a rehearing thereof at any time within ten days after 
the decree has been entered, the defendant submitting to such 
further orders and terms in the premises as the court may 
direct.

41.
All sales of property under any decree of admiralty shall be 

made by the marshal or his deputy, or other proper officer 
assigned by the court, where the marshal is a party in interest, 
in pursuance of the orders of the court; and the proceeds 
thereof, when sold, shall be forthwith paid into the registry 
of the court by the officer making the sale, to be disposed of by 
the court according to law.

42.
All moneys paid into the registry of the court shall be de-

posited in some bank designated by the court, and shall be 
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so deposited in the name of the court, and shall not be drawn 
out, except by a check or checks signed by a judge of the court 
and countersigned by the clerk, stating on whose account and 
for whose use it is drawn, and in what suit and out of what 
fund in particular it is paid. The clerk shall keep a regular 
book, containing a memorandum and copy of all the checks 
so drawn and the date thereof.

43.
Any person having an interest in any proceeds in the reg-

istry of the court shall have a right, by petition and sum-
mary proceeding, to intervene pro interesse suo for delivery 
thereof to him; and upon due notice to the adverse parties, 
if any, the court shall and may proceed summarily to hear 
and decide thereon, and to decree therein according to law 
and justice. And if such petition or claim shall be deserted, 
or, upon a hearing, be dismissed, the court may, in its dis-
cretion, award costs against the petitioner in favor of the 
adverse party.

44.
In cases where the court shall deem it expedient or neces-

sary for the purposes of justice, the court may refer any mat-
ters arising in the progress of the suit to one or more commis-
sioners,. to be appointed by the court, to hear the parties 
and make report therein. And such commissioner or com-
missioners shall have and possess all the powers in the premises 
which are usually given to or exercised by masters in chancery 
m reference to them, including the power to administer oaths 
to and to examine the parties and witnesses touching the 
premises.

45.
All appeals from the District to the Circuit Court must be 

made while the court is sitting, or within such other period 
as shall be designated by the District Court by its general 
rules, or by an order specially made in the particular suit; 
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or in case no such rule or order be made, then within thirty 
days from the rendering of the decree.

Rule 45 was originally promulgated in the following form, Januaiy 
Term, 1845. 3 How. xiii:

XLV. All appeals from the District to the Circuit Court must be made 
while the court is sitting, or within such other period as shall be desig-
nated by the District Court by its general rules, or by an order specially 
made in the particular suit.

It was amended so as to read in its present form, May Term, 1872. 13 
Wall. xiv.

46.

In all cases not provided for by the foregoing rules, the 
District and Circuit Courts are to regulate the practice of the 
said courts, respectively, in such manner as they shall deem 
most expedient for the due administration of justice in suits 
in admiralty.

47.

In all suits in personam, where a simple warrant of arrest 
issues and is executed, bail shall be taken by the marshal 
and the court in those cases only in which it is required by 
the laws of the State where an arrest is made upon similar or 
analogous process issuing from the state courts.

And imprisonment for debt, on process issuing out of the 
admiralty court, is abolished, in all cases where, by the laws 
of the State in which the court is held, imprisonment for debt 
has been, or shall be hereafter abolished, upon similar or 
analogous process issuing from a state court.

Rule 47 was originally promulgated in the following form, January 
Term, 1845. 3 How. 14:

XLVII. These rules shall be in force in all the Circuit and District 
Courts of the United States from and after the first day of September 
next (1845).

It is Ordered by the court, That the foregoing rules be and they are 
adopted and promulgated as rules for the regulation and government of 
the practice of the Circuit Courts and District Courts of the United States 
in suits in admiralty on the instance side of the courts. And that the re-
porter of the court do cause the same to be published in the next volume 
of his reports; and that he do cause such additional copies thereof to be 
published as he may deem expedient for the due information of the bar 
and bench in the respective districts and circuits.

The present Rule 47 was promulgated December Term, 1850. 10 How.
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48.

The twenty-seventh rule shall not apply to cases where the 
sum or value in dispute does not exceed fifty dollars, exclusive 
of costs, unless the District Court shall be of opinion that the 
proceedings prescribed by that rule are necessary for the 
purposes of justice in the case before the court.

All rules and parts of rules heretofore adopted, inconsistent 
with this order, are hereby repealed and annulled.

Promulgated December Term, 1850. 10 How. vi.

49.

Further proof, taken in a Circuit Court upon an admiralty 
appeal, shall be by deposition, taken before some commis-
sioner appointed by a Circuit Court, pursuant to the acts of 
Congress in that behalf, or before some officer authorized to 
take depositions by the thirtieth section of the act of Con-
gress of the twenty-fourth of September, 1789, upon an oral 
examination and cross-examination, unless the court in which 
such appeal shall be pending, or one of the judges thereof, shall, 
upon motion, allow a commission to issue to take such depo-
sitions upon written interrogatories and cross-interrogatories. 
When such deposition shall be taken by oral examination, a 
notification from the magistrate before whom it is to be taken, 
or from the clerk of the court in which such appeal shall be 
pending, to the adverse party, to be present at the taking of 
the same, and to put interrogatories, if he think fit, shall be 
served on the adverse party or his attorney, allowing time for 
their attendance after being notified, not less than twenty- 
mur hours, and, in addition thereto, one day, Sundays ex-
clusive, for every twenty miles’ travel; provided, that the court 
in which such appeal may be pending, or either of the judges 
thereof, may, upon motion, increase or diminish the length of 
notice above required.

Promulgated December Term, 1851. 13 How. vi.

50.
When oral evidence shall be taken down by the clerk of the 
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District Court, pursuant to the above-mentioned section of 
the act of Congress, and shall be transmitted to the Circuit 
Court, the same may be used in evidence on the appeal, sav-
ing to each party the right to take the depositions of the same 
witnesses, or either of them, if he should so elect.

Promulgated December Term, 1851. 13 How. vi.

51.
When the defendant, in his answer, alleges new facts, these 

shall be considered as denied by the libellant, and no replica-
tion, general or special, shall be filed, unless allowed or di-
rected by the court on proper cause shown. But within such 
time after the answer is filed as shall be fixed by the District 
Court, either by general rule or by special order, the libellant 
may amend his libel so as to confess and avoid, or explain or 
add to, the new matters set forth in the answer; and within 
such time as may be fixed, in like manner, the defendant 
shall answer such amendments.

Originally promulgated December Term, 1854. 17 How. vi. Promul-
gated in this form October Term, 1896. 160 U. S. 693.

52.
The clerks of the District Courts shall make up the records 

to be transmitted to the Circuit Courts on appeals, so that the 
same shall contain the following:

1. The style of the court.
2. The names of the parties, setting forth the original par-

ties, and those who have become parties before the appeal, if 
any change has taken place.

3. If bail was taken, or property was attached or arrested, 
the process of arrest or attachment and the service thereof, 
all bail and stipulations; and, if any sale has been made, the 
orders, warrants, and reports relating thereto.

4. The libel, with exhibits annexed thereto.
5. The pleadings of the defendant, with the exhibits an-

nexed thereto.
6. The testimony on the part of the libellant, and any ex-

hibits not annexed to the libel.
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7. The testimony on the part of the defendant, and any 
exhibits not annexed to his pleadings.

8. Any order of the court to which exception was made.
9. Any report of an assessor or assessors, if excepted to, 

with the orders of the court respecting the same, and the ex-
ceptions to the report. If the report was not excepted to, 
only the fact that a reference was made, and so much of the 
report as shows what results were arrived at by the assessor, 
are to be stated.

10. The final decree.
11. The prayer for an appeal, and the action of the Dis-

trict Court thereon; and no reasons of appeal shall be filed or 
inserted in the transcript.

The following shall be omitted:
1. The continuances.
2. All motions, rules, and orders not excepted to, which are 

merely preparatory for trial.
3. The commissions to take depositions, notices therefor, 

their captions, and certificates of their being sworn to, unless 
some exception to a deposition in the District Court was 
founded on some one or more of these; in which case, so much 
of either of them as may be [involved in the exception shall] 
be set out. In all other cases it shall be sufficient to give the 
name of the witness and to copy the interrogatories and an-
swers, and to state the name of the commissioner, and the 
place where and the date when the deposition was sworn to; 
and, in copying all depositions taken on interrogatories, the 
answer shall be inserted immediately following the question.

2. The clerk of the District Court shall page the copy of the 
record thus made up, and shall make an index thereto, and he 
shall certify the entire document, at the end thereof, under 
the seal of the court, to be a transcript of the record of the 
District Court in the cause named at the beginning of the copy 
made up pursuant to this rule; and no other certificate of the 
record shall be needful or inserted.

Promulgated January 22, 1855. 17 How. vi.

3. Hereafter, in making up the record to be transmitted to
vol . ccx—36
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the circuit clerk on appeal, the clerk of the District Court shall 
omit therefrom any of the pleading, testimony, or exhibits 
which the parties by their proctors shall by written stipula-
tion agree may be omitted; and such stipulation shall be 
certified up with the record.

This paragraph promulgated May 2, 1881. 103 U. S. xiii.

53.

Whenever a cross-libel is filed upon any counterclaim, aris-
ing out of the same cause of action for which the original libel 
was filed, the respondents in the cross-libel shall give security 
in the usual amount and form, to respond in damages, as 
claimed in said cross-libel, unless the court, on cause shown, 
shall otherwise direct; and all proceedings upon the original 
libel shall be stayed until such security shall be given.

Promulgated December Term, 1868. 7 Wall. v.

54.1

When any ship or vessel shall be libeled, or the owner or 
owners thereof shall be sued, for any embezzlement, loss, or 
destruction by the master, officers, mariners, passengers, or 
any other person or persons, of any property, goods, or mer-
chandise shipped or put on board of such ship or vessel, or 
for any loss, damage, or injury by collision, or for any act, 
matter, or thing, loss, damage, or forfeiture done, occasioned, 
or incurred, without the privity or knowledge of such owner 
or owners, and he or they shall desire to claim the benefit of 
limitation of liability provided for in the third and fourth 
sections of the act of March 3, 1851, entitled “An act to limit 
the liability of shipowners and for other purposes,” now em-
bodied in §§ 4283 to 4285 of the Revised Statutes, the said 
owner or owners shall and may file a libel or petition in the 
proper District Court of the United States, as hereinafter 
specified, setting forth the facts and circumstances on which 

1 Rules 54, 55, 56, 57 were promulgated May 6, 1872, as supplementary 
Rules of Practice in Admiralty under the act of March 3, 1851, entitle , 
“ An act to limit the liability of shipowners and for other purposes. 
Stat. 635; 13 Wall, xii; and see 13 Wall. 125.
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such limitation of liability is claimed, and praying proper 
relief in that behalf; and thereupon said court, having caused 
due appraisement to be had of the amount or value of the 
interest of said owner or owners, respectively, in such ship 
or vessel, and her freight, for the voyage, shall make an order 
for the payment of the same into court, or for the giving of 
a stipulation, with sureties, for payment thereof into court 
whenever the same shall be ordered; or, if the said owner or 
owners shall so elect, the said court shall, without such ap-
praisement, make an order for the transfer by him or them 
of his or their interest in such vessel and freight, to a trustee 
to be appointed by the court under the fourth section of said 
act; and, upon compliance with such order, the said court 
shall issue a monition against all persons claiming damages 
for any such embezzlement, loss, destruction, damage, or in-
jury, citing them to appear before the said court and make 
due proof of their respective claims at or before a certain time 
to be named in said writ, not less than three months from the 
issuing of the same; and public notice of such monition shall 
be given as in other cases, and such further notice reserved 
through the post office, or otherwise, as the court, in its dis-
cretion, may direct; and the said court shall also, on the ap-
plication of the said owner or owners, make an order to re-
strain the further prosecution of all and any suit or suits 
against said owner or owners in respect of any such claim or 
claims.

Rule 54 was originally promulgated May 6, 1872. 13 Wall. xii. It was 
promulgated, as amended in this form, January 26, 1891. 137 U. S. 712.

55.
Proof of all claims which shall be presented in pursuance of 

said monition shall be made before a commissioner, to be desig-
nated by the court, subject to the right of any person interested 
to question or controvert the same; and upon the completion 
of said proofs, the commissioner shall make report of the 
claims so proven, and upon confirmation of said report, after 
hearing any exceptions thereto, the moneys paid or secured 
to be paid into court as aforesaid, or the proceeds of said ship 
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or vessel and freight (after payment of costs and expense); 
shall be divided pro rata amongst the several claimants in 
proportion to the amount of their respective claims, duly 
proved and confirmed as aforesaid, saving, however, to all 
parties any priority to which they may be legally entitled.

Promulgated May 6, 1872. 13 Wall. xiii.

56.

In the proceedings aforesaid the said owner or owners shall 
be at liberty to contest his or their liability, or the liability 
of said ship or vessel for said embezzlement, loss, destruction, 
damage, or injury (independently of the limitation of liability 
claimed under said act), provided that, in his or their libel or 
petition, he or they shall state the facts and circumstances 
by reason of which exemption from liability is claimed; and 
any person or persons claiming damages as aforesaid, and who 
shall have presented his or their claim to the commissioner 
under oath, shall and may answer such libel or petition, and 
contest the right of the owner or owners of said ship or vessel, 
either to an exemption from liability, or to a limitation of lia-
bility under the said act of Congress, or both.

Promulgated May 6, 1872. 13 Wall, xiii

57.

The said libel or petition shall be filed and the said pro-
ceedings had in any District Court of the United States in 
which said ship or vessel may be libeled to answer for any 
such embezzlement, loss, destruction, damage, or injury; or, 
if the said ship or vessel be not libeled, then in the District 
Court for any district in which the said owner or owners may 
be sued in that behalf. When the said ship or wessel has not 
been libeled to answer the matters aforesaid, and suit has not 
been commenced against the said owner or owners, or has 
been commenced in a district other than that in which the 
said ship or vessel may be, the said proceedings may be had 
in the District Court of the district in which the said ship or 
vessel may be, and where it may be subject to the control of 
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such court for the purposes of the case as hereinbefore pro-
vided. If the ship have already been libeled and sold, the 
proceeds shall represent the same for the purposes of these 
rules.

Rule 57 was originally promulgated May 6, 1872. 13 Wall, xiii., It was 
promulgated in this form April 22, 1889. 130 U. 8. 705.

58.

All the preceding rules and regulations for proceeding in 
cases where the owner or owners of a ship or vessel shall desire 
to claim the benefit of limitation of liability provided for in 
the act of Congress in that behalf, shall apply to the Circuit 
Courts of the United States where such cases are or shall be 
pending in said courts upon appeal from the District Courts.

Promulgated March 30, 1881. 103 U. 8. xiii.

59.
In a suit for damage by collision, if the claimant of any ves-

sel proceeded against, or any respondent proceeded against in 
personam, shall, by petition, on oath, presented before or at 
the time of answering the libel, or within such further time 
as the court may allow, and containing suitable allegations 
showing fault or negligence in any other vessel contributing 
to the same collision, and the particulars thereof, and that 
such other vessel or any other party ought to be proceeded 
against in the same suit for such damage, pray that process 
be issued against such vessel or party to that end, such process 
may be issued, and, if duly served, such suit shall proceed as 
if such vessel or party had been originally proceeded against; 
the other parties in the suit shall answer the petition; the 
claimant of such vessel or such new party shall answer the 
libel; and such further proceedings shall be had and decree 
rendered by the court in the suit as to law and justice shall 
appertain. But every such petitioner shall, upon filing his 
petition, give a stipulation, with sufficient sureties, to pay to 
the libellant and to any claimant or new party brought in by 
virtue of such process, all such costs, damages, and expenses 
as shall be awarded against the petitioner by the court upon 
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the final decree, whether rendered in the original or appellate 
court; and any such claimant or new party shall give the same 
bonds or stipulations which are required in like cases from 
parties brought in under process issued on the prayer of a li-
bellant.

Promulgated March 26, 1883. 112 U. S. 743.



GENERAL ORDERS IN BANKRUPTCY.1

ADOPTED AND ESTABLISHED BY THE SUPREME COURT OF THE 
UNITED STATES, NOVEMBER 28, 1898.

Octob er  Term , 1898.

In pursuance of the powers conferred by the Constitution 
and laws upon the Supreme Court of the United States, and 
particularly by the act of Congress approved July 1, 1898, en-
titled “An act to establish a uniform system of bankruptcy 
throughout the United States,” it is ordered, on this twenty-
eighth day of November, 1898, that the following rules be 
adopted and established as general orders in bankruptcy, to 
take effect on the first Monday, being the second day, of 
January, 1899. And it is further ordered that all proceedings 
in bankruptcy had before that day, in accordance with the 
act last aforesaid, and being in substantial conformity either 
with the provisions of these general orders, or else with the gen-
eral orders established by this court under the bankrupt act 
of 18672 and with any general rules or special orders of the courts 
in bankruptcy, stand good, subject, however, to such further 
regulation by rule or order of those courts as may be necessary 
or proper to carry into force and effect the bankrupt act of 
1898 and the general orders of this court.

I.

DOCKET.

The clerk shall keep a docket, in which the cases shall be 
entered and numbered in the order in which they are com-
menced. It shall contain a memorandum of the filing of the 
petition and of the action of the court thereon, of the refer-

These General Orders in Bankruptcy were adopted and established 
ovember 28, 1898, and were first published in 172 U. S. 653 et seq.; with 
e exception of General Order 35 they have not been annulled or amended.

eneral Orders in Bankruptcy under the act of 1867, were promulgated 
ay 16,1867 and recorded in the Clerk’s office, but were not published in the 

Reports.

567
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ence of the case to the referee, and of the transmission by him 
to the clerk of his certified record of the proceedings, with the 
dates thereof, and a memorandum of all proceedings in the 
case except those duly entered on the referee’s certified record 
aforesaid. The docket shall be arranged in a manner con-
venient for reference, and shall at all times be open to public 
inspection.

II.

FILING OF PAPERS.

The clerk or the referee shall indorse on each paper filed 
with him the day and hour of filing, and a brief statement of 
its character.

III.

PROCESS.

All process, summons, and subpoenas shall issue out of the 
court, under the seal thereof, and be tested by the clerk; and 
blanks, with the signature of the clerk and seal of the court, 
may, upon application, be furnished to the referees.

IV.

CONDUCT OF PROCEEDINGS.

Proceedings in bankruptcy may be conducted by the bank-
rupt in person in his own behalf, or by a petitioning or opposing 
creditor; but a creditor will only be allowed to manage before 
the court his individual interest. Every party may appear 
and conduct the proceedings by attorney, who shall be an 
attorney or counsellor authorized to practice in the Circuit or 
District Court. The name of the attorney or counsellor, with 
his place of business, shall be entered upon the docket, with 
the date of the entry. All papers or proceedings offered by 
an attorney to be filed shall be indorsed as above required, 
and orders granted on motion shall contain the name of the 
party or attorney making the motion. Notices and orders 
which are not, by the act or by these general orders, required 
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to be served on the party personally may be served upon his 
attorney.

V.

FRAME OF PETITIONS.

All petitions and the schedules filed therewith shall be 
printed or written out plainly, without abbreviation or inter-
lineation, except where such abbreviation and interlineation 
may be for the purpose of reference.

VI.

PETITIONS IN DIFFERENT DISTRICTS.

In case two or more petitions shall be filed against the same 
individual in different districts, the first hearing shall be had 
in the district in which the debtor has his domicil, and the 
petition may be amended by inserting an allegation of an act 
of bankruptcy committed at an earlier date than that first al-
leged, if such earlier act is charged in either of the other peti-
tions; and in case of two or more petitions against the same 
partnership in different courts, each having jurisdiction over 
the case, the petition first filed shall be first heard, and may be 
amended by the insertion of an allegation of an earlier act of 
bankruptcy than that first alleged, if such earlier act is charged 
in either of the other petitions; and, in either case, the proceed-
ings upon the other petitions may be stayed until an adjudica-
tion is made upon the petition first heard; and the court which 
makes the first adjudication of bankruptcy shall retain juris-
diction over all proceedings therein until the same shall be 
closed. In case two or more petitions shall be filed in different 
districts by different members of the same partnership for an 
adjudication of the bankruptcy of said partnership, the court 
in which the petition is first filed, having jurisdiction, shall 
take and retain jurisdiction over all proceedings in such bank-
ruptcy until the same shall be closed; and if such petitions 
shall be filed in the same district, action shall be first had 
upon the one first filed. But the court so retaining jurisdic-
tion shall, if satisfied that it is for the greatest convenience of 
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parties in interest that another of said courts should proceed 
with the cases, order them to be transferred to that court.

VII.

PRIORITY OF PETITIONS.

Whenever two or more petitions shall be filed by creditors 
against a common debtor, alleging separate acts of bankruptcy 
committed by said debtor on different days within four months 
prior to the filing of said petitions, and the debtor shall ap-
pear and show cause against an adjudication of bankruptcy 
against him on the petitions, that petition shall be first heard 
and tried which alleges the commission of the earliest act of 
bankruptcy; and in case the several acts of bankruptcy are 
alleged in the different petitions to have been committed on the 
same day, the court before which the same are pending may 
order them to be consolidated, and proceed to a hearing as 
upon one petition; and if an adjudication of bankruptcy be 
made upon either petition, or for the commission of a single 
act of bankruptcy, it shall not be necessary to proceed to a 
hearing upon the remaining petitions, unless proceedings be 
taken by the debtor for the purpose of causing such adjudica-
tion to be annulled or vacated.

VIII.

PROCEEDINGS IN PARTNERSHIP CASES.

Any member of a partnership, who refuses to join in a peti-
tion to have the partnership declared bankrupt, shall be enti-
tled to resist the prayer of the petition in the same manner as 
if the petition had been filed by a creditor of the partnership, 
and notice of the filing of the petition shall be given to him in 
the same manner as provided by law and by these rules in the 
case of a debtor petitioned against; and he shall have the 
right to appear at the time fixed by the court for the hearing 
of the petition, and to make proof, if he can, that the partner-
ship is not insolvent or has not committed an act of bank-
ruptcy, and to make all defenses which any debtor proceeded 
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against is entitled to take by the provisions of the act; and in 
case an adjudication of bankruptcy is made upon the petition, 
such partner shall be required to file a schedule of his debts 
and an inventory of his property in the same manner as is 
required by the act in cases of debtors against whom adjudi-
cation of bankruptcy shall be made.

IX.

SCHEDULE IN INVOLUNTARY BANKRUPTCY.

In all cases of involuntary bankruptcy in which the bank-
rupt is absent or can not be found, it shall be the duty of the 
petitioning creditor to file, within five days after the date of 
the adjudication, a schedule giving the names and places of 
residence of all the creditors of the bankrupt, according to 
the best information of the petitioning creditor. If the debtor 
is found, and is served with notice to furnish a schedule of 
his creditors and fails to do so, the petitioning creditor may 
applv for an attachment against the debtor, or may himself 
furnish such schedule as aforesaid.

X.

INDEMNITY FOR EXPENSES.

Before incurring any expense in publishing or mailing no-
tices, or in travelling, or in procuring the attendance of wit-
nesses, or in perpetuating testimony, the clerk, marshal, or 
referee may require, from the bankrupt or other person in 
whose behalf the duty is to be performed, indemnity for such 
expense. Money advanced for this purpose by the bankrupt 
or other person shall be repaid him out of the estate as part 
of the cost of administering the same.

XI.

AMENDMENTS.
The court may allow amendments to the petition and sched-

ules on application of the petitioner. Amendments shall be 
printed or written, signed and verified, like original petitions 
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and schedules. If amendments are made to separate sched-
ules, the same must be made separately, with proper refer-
ences. In the application for leave to amend, the petitioner 
shall state the cause of the error in the paper originally filed.

XII.

DUTIES OF REFEREE.

1. The order referring a case to a referee shall name a day 
upon which the bankrupt shall attend before the referee; and 
from that day the bankrupt shall be subject to the orders of 
the court in all matters relating to his bankruptcy, and may 
receive from the referee a protection against arrest, to continue 
until the final adjudication on his application for a discharge, 
unless suspended or vacated by order of the court. A copy 
of the order shall forthwith be sent by mail to the referee, or 
be delivered to him personally by the clerk or other officer 
of the court. And thereafter all the proceedings, except such 
as are required by the act or by these general orders to be had 
before the judge, shall be had before the referee.

2. The time when and the place where the referees shall act 
upon the matters arising under the several cases referred to 
them shall be fixed by special order of the judge, or by the 
referee; and at such times and places the referees may perform 
the duties which they are empowered by the act to perform.

3. Applications for a discharge, or for the approval of a 
composition, or for an injunction to stay proceedings of a 
court or officer of the United States or of a State, shall be 
heard and decided by the judge. But he may refer such an ap-
plication, or any specified issue arising thereon, to the referee 
to ascertain and report the facts.

XIII.
APPOINTMENT, AND REMOVAL OF TRUSTEE.

The appointment of a trustee by the creditors shall be sub-
ject to be approved or disapproved by the referee or by the 
judge; and he shall be removable by the judge only.
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XIV.

NO OFFICIAL OR GENERAL TRUSTEE.

No official trustee shall be appointed by the court, nor any 
general trustee to act in classes of cases.

XV.

TRUSTEE NOT APPOINTED IN CERTAIN CASES.

If the schedule of a voluntary bankrupt discloses no assets, 
and if no creditor appears at the first meeting, the court may, 
by order setting out the facts, direct that no trustee be ap-
pointed ; but at any time thereafter a trustee may be appointed, 
if the court shall deem it desirable. If no trustee is appointed 
as aforesaid, the court may order that no meeting of the cred-
itors other than the first meeting shall be called.

XVI.

NOTICE TO TRUSTEE OF HIS APPOINTMENT.

It shall be the duty of the referee, immediately upon the ap-
pointment and approval of the trustee, to notify him in person 
or by mail of his appointment; and the notice shall require 
the trustee forthwith to notify the referee of his acceptance or 
rejection of the trust, and shall contain a statement of the 
penal sum of the trustee’s bond.

XVII.

DUTIES OF TRUSTEE.

The trustee shall, immediately upon entering upon his du-
ties, prepare a complete inventory of all the property of the 
bankrupt that comes into his possession. The trustee shall 
make report to the court, within twenty days after receiving 
the notice of his appointment, of the articles set off to the bank-
rupt by him, according to the provisions of the forty-seventh 
section of the act, with the estimated value of each article, 
and any creditor may take exceptions to the determination of 
the trustee within twenty days after the filing of the report. 
The referee may require the exceptions to be argued before 
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him, and shall certify them to the court for final determination 
at the request of either party. In case the trustee shall neglect 
to file any report or statement which it is made his duty to file 
or make by the act, or by any general order in bankruptcy, 
within five days after the same shall be due, it shall be the duty 
of the referee to make an order requiring the trustee to show 
cause before the judge, at a time specified in the order, why he 
should not be removed from office. The referee shall cause a 
copy of the order to be served upon the trustee at least seven 
days before the time fixed for the hearing, and proof of the ser-
vice thereof to be delivered to i.c clerk. All accounts of trus-
tees shall be referred as of course to the referee for audit, un-
less otherwise specially ordered by the court.

XVIII.

SALE OF PROPERTY.

1. All sales shall be by public auction unless otherwise 
ordered by the court.

2. Upon application to the court, and for good cause shown, 
the trustee may be authorized to sell any specified portion of 
the bankrupt’s estate at private sale; in which case he shall 
keep an accurate account of each article sold, and the price 
received therefor, and to whom sold; which account he shall 
file at once with the referee.

3. Upon petition by a bankrupt, creditor, receiver or trustee, 
setting forth that a part or the whole of the bankrupt’s estate 
is perishable, the nature and location of such perishable estate, 
and that there will be loss if the same is not sold immediately, 
the court, if satisfied of the facts stated and that the sale is 
required in the interest of the estate, may order the same to be 
sold, with or without notice to the creditors, and the proceeds to 
be deposited in court.

XIX.

ACCOUNTS OF MARSHAL.

The marshal shall make return, under oath, of his actual and 
necessary expenses in the service of every warrant addressed 
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to him, and for custody of property, and other services, and 
other actual and necessary expenses paid by him, with vouch-
ers therefor whenever practicable, and also with a statement 
that the amounts charged by him are just and reasonable.

XX.

PAPERS FILED AFTER REFERENCE.

Proofs of claims and other papers filed subsequently to the 
reference, except such as call for action by the judge, may be 
filed either with the referee or with the clerk.

XXI.

PROOF OF DEBTS.

1. Depositions to prove claims against a bankrupt’s estate 
shall be correctly entitled in the court and in the cause. When 
made to prove a debt due to a partnership, it must appear on 
oath that the deponent is a member of the partnership; when 
made by an agent, the reason the deposition is not made by 
the claimant in person must be stated; and when made to 
prove a debt due to a corporation, the deposition shall be 
made by the treasurer, or, if the corporation has no treasurer, 
by the officer whose duties most nearly correspond to those 
of treasurer. Depositions to prove debts existing in open ac-
count shall state when the debt became or will become due; 
and if it consists of items maturing at different dates the 
average due date shall be stated, in default of which it shall 
not be necessary to compute interest upon it. All such deposi-
tions shall contain an averment that no note has been received 
for such account, nor any judgment rendered thereon. Proofs 
of debt received by any trustee shall be delivered to the referee 
to whom the cause is referred.

2. Any creditor may file with the referee a request that all 
notices to which he may be entitled shall be addressed to him 
at any place, to be designated by the post office box or street 
number, as he may appoint; and thereafter, and until some 
other designation shall be made by such creditor, all notices 
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shall be so addressed; and in other cases notices shall be ad-
dressed as specified in the proof of debt.

3. Claims which have been assigned before proof shall be 
supported by a deposition of the owner at the time of the com-
mencement of proceedings, setting forth the true consider-
ation of the debt and that it is entirely unsecured, or if se-
cured, the security, as is required in proving secured claims. 
Upon the filing of satisfactory proof of the assignment of a 
claim proved and entered on the referee’s docket, the referee 
shall immediately give notice by mail to the original claimant 
of the filing of such proof of assignment; and, if no objection 
be entered within ten days, or within further time allowed by 
the referee, he shall make an order subrogating the assignee 
to the original claimant. If objection be made, he shall pro-
ceed to hear and determine the matter.

4. The claims of persons contingently liable for the bank-
rupt may be proved in the name of the creditor when known 
by the party contingently liable. When the name of the cred-
itor is unknown, such claim may be proved in the name of the 
party contingently liable; but no dividend shall be paid upon 
such claim, except upon satisfactory proof that it will diminish 
pro tanto the original debt.

5. The execution of any letter of attorney to represent a cred-
itor, .or of an assignment of claim after proof, may be proved 
or acknowledged before a referee, or a United States commis-
sioner, or a notary public. When executed on behalf of a 
partnership or of a corporation, the person executing the in-
strument shall make oath that he is a member of the partner-
ship, or a duly authorized officer of the corporation on whose 
behalf he acts. When the person executing is not personally 
known to the officer taking the proof or acknowledgment, his 
identity shall be established by satisfactory proof.

6. When the trustee or any creditor shall desire the reexam-
ination of any claim filed against the bankrupt’s estate, he 
may apply by petition to the referee to whom the case is re-
ferred for an order for such reexamination, and thereupon 
the referee shall make an order fixing a time for hearing the
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petition, of which due notice shall be given by mail addressed 
to the creditor. At the time appointed the referee shall take 
the examination of the creditor, and of any witnesses that 
may be called by either party, and if it shall appear from such 
examination that the claim ought to be expunged or dimin-
ished, the referee may order accordingly.

XXII.
TAKING OF TESTIMONY.

The examination of witnesses before the referee may be con-
ducted by the party in person or by his counsel or attorney, 
and the witnesses shall be subject to examination and cross- 
examination, which shall be had in conformity with the mode 
now adopted in courts of law. A deposition taken upon an 
examination before a referee shall be taken down in writing 
by him, or under his direction, in the form of narrative, unless 
he determines that the examination shall be by question and 
answer. When completed it shall be read over to the witness 
and signed by him in the presence of the referee. The referee 
shall note upon the deposition any question objected to, with 
his decision thereon; and the court shall have power to deal 
with the costs of incompetent, immaterial, or irrelevant depo-
sitions, or parts of them, as may be just.

XXIII.
ORDERS OF REFEREE.

In all orders made by a referee, it shall be recited, according 
as the fact may be, that notice was given and the manner 
thereof; or that the order was made by consent; or that no 
adverse interest was represented at the hearing; or that the 
order was made after hearing adverse interests.

XXIV.
tra ns miss ion  of  prov ed  cla ims  to  clerk .

The referee shall forthwith transmit to the clerk a list of the 
claims proved against an estate, with the names and addresses 
of the proving creditors,

vol , ccx—37



578 APPENDIX.

XXV.

SPECIAL MEETING OF CREDITORS.

Whenever, by reason of a vacancy in the office of trustee, or 
for any other cause, it becomes necessary to call a special meet-
ing of the creditors in order to carry out the purposes of the 
act, the court may call such a meeting, specifying in the no-
tice the purpose for which it is called.

XXVI.

ACCOUNTS OF REFEREE.

Every referee shall keep an accurate account of his travel-
ling and incidental expenses, and of those of any clerk or other 
officer attending him in the performance of his duties in any 
case which may be referred to him; and shall make return of 
the same under oath to the judge, with proper vouchers when 
vouchers can be procured, on the first Tuesday in each month.

XXVII.

REVIEW BY JUDGE.

When a bankrupt, creditor, trustee, or other person shall 
desire a review by the judge of any order made by the referee, 
he shall file with the referee his petition therefor, setting out 
the error complained of; and the referee shall forthwith certify 
to the judge the question presented, a summary of the evidence 
relating thereto, and the finding and order of the referee 
thereon.

XXVIII.

REDEMPTION OF PROPERTY AND COMPOUNDING OF CLAIMS.

Whenever it may be deemed for the benefit of the estate of 
a bankrupt to redeem and discharge any mortgage or other 
pledge, or deposit or lien, upon any property, real or personal, 
or to relieve said property from any conditional contract, and to 
tender performance of the conditions thereof, or to compound 
and settle any debts or other claims due or belonging to the 
estate of the bankrupt, the trustee, or the bankrupt, or any 
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creditor who has proved his debt, may file his petition therefor; 
and thereupon the court shall appoint a suitable time and 
place for the hearing thereof, notice of which shall be given as 
the court shall direct, so that all creditors and other persons 
interested may appear and show cause, if any they have, why 
an order should not be passed by the court upon the petition 
authorizing such act on the part of the trustee.

XXIX.

PAYMENT OF MONEYS DEPOSITED.

No moneys deposited as required by the act shall be drawn 
from the depository unless by check or warrant, signed by the 
clerk of the court, or by a trustee, and countersigned by the 
judge of the court, or by a referee designated for that purpose, 
or by the clerk or his assistant under an order made by the 
judge, stating the date, the sum, and the account for which it 
is drawn; and an entry of the substance of such check or war-
rant, with the date thereof, the sum drawn for, and the account 
for which it is drawn, shall be forthwith made in a book kept 
for that purpose by the trustee or his clerk; and all checks 
and drafts shall be entered in the order of time in which they 
are drawn, and shall be numbered in the case of each estate. 
A copy of this general order shall be furnished to the deposi-
tory, and also the name of any referee or clerk authorized to 
countersign said checks.

XXX.

IMPRISONED DEBTOR.

If, at the time of preferring his petition, the debtor shall be 
imprisoned, the court, upon application, may order him to be 
produced upon habeas corpus, by the jailor or any officer in 
whose custody he may be, before the referee, for the purpose 
of testifying in any matter relating to his bankruptcy; and, if 
committed after the filing of his petition upon process in any 
civil action founded upon a claim provable in bankruptcy, the 
court may, upon like application, discharge him from such 
imprisonment. If the petitioner, during the pendency of the 
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proceedings in bankruptcy, be arrested or imprisoned upon 
process in any civil action, the District Court, upon his appli-
cation, may issue a writ of habeas corpus to bring him before 
the court to ascertain whether such process has been issued 
for the collection of any claim provable in bankruptcy, and if 
so provable he shall be discharged; if not, he shall be remanded 
to the custody in which he may lawfully be. Before granting 
the order for discharge the court shall cause notice to be served 
upon the creditor or his attorney, so as to give him an op-
portunity of appearing and being heard before the granting 
of the order.

XXXI.

PETITION FOR DISCHARGE.

The petition of a bankrupt for a discharge shall state con-
cisely, in accordance with the provisions of the act and the 
orders of the court, the proceedings in the case and the acts 
of the bankrupt.

XXXII.

OPPOSITION TO DISCHARGE OR COMPOSITION.

A creditor opposing the application of a bankrupt for his 
discharge, or for the confirmation of a composition, shall enter 
his appearance in opposition thereto on the day when the cred-
itors are required to show cause, and shall file a specification 
in writing of the grounds of his opposition within ten days 
thereafter, unless the time shall be enlarged by special order 
of the judge.

XXXIII.

ARBITRATION.

Whenever a trustee shall make application to the court for 
authority to submit a controversy arising in the settlement of a 
demand against a bankrupt’s estate, or for a debt due to it, to 
the determination of arbitrators, or for authority to compound 
and settle such controversy by agreement with the other party. 
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the application shall clearly and distinctly set forth the sub-
ject-matter of the controversy, and the reasons why the trustee 
thinks it proper and most for the interest of the estate that 
the controversy should be settled by arbitration or otherwise.

XXXIV.
COSTS IN CONTESTED ADJUDICATIONS.

In cases of involuntary bankruptcy, when the debtor resists 
an adjudication, and the court, after hearing, adjudges the 
debtor a bankrupt, the petitioning creditor shall recover, and 
be paid out of the estate, the same costs that are allowed to a 
party recovering in a suit in equity: and if the petition is dis-
missed, the debtor shall recover like costs against the petitioner.

XXXV.
COMPENSATION OF CLERKS, REFEREES AND TRUSTEES.

1. The fees allowed by the act to clerks shall be in full com-
pensation for all services performed by them in regard to filing 
petitions or other papers required by the act to be filed with 
them, or in certifying or delivering papers or copies of records 
to referees or other officers, or in receiving or paying out 
money ; but shall not include copies furnished to other persons, 
or expenses necessarily incurred in publishing or mailing no-
tices or other papers.

2. The compensation of referees, prescribed by the act, shall 
be in full compensation for all services performed by them un-
der the act, or under these general orders; but shall not in-
clude expenses necessarily incurred by them in publishing or 
mailing notices, in travelling, or in perpetuating testimony, 
or other expenses necessarily incurred in the performance of 
their duties under the act and allowed by special order of the 
judge.

3. The compensation allowed to trustees by the act shall be 
in full compensation for the services performed by them; but 
shall not include expenses necessarily incurred in the perform-
ance of their duties and allowed upon the settlement of their 
accounts.
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4. In any case in which the fees of the clerk, referee, and 
trustee are not required by the act to be paid by a debtor be-
fore filing his petition to be adjudged a bankrupt, the judge, at 
any time during the pendency of the proceedings in bankruptcy, 
may order those fees to be paid out of the estate; or may, after 
notice to the bankrupt, and satisfactory proof that he then has 
or can obtain the money with which to pay those fees, order 
him to pay them within a time specified, and, if he fails to do 
so, may order his petition to be dismissed.

He may also, pending such proceedings, both in voluntary 
and involuntary cases, order the commissions of referees and 
trustees to be paid immediately after such commissions ac-
crue and are earned.

Last paragraph of subd. 4, promulgated December 11, 1905, 199 U. S. 
618, as amendment to General Order No. 35.

XXXVI.

APPEALS.

1. Appeals from a court of bankruptcy to a Circuit Court of 
Appeals, or to the Supreme Court of a Territory, shall be al-
lowed by a judge of the court appealed from or of the court 
appealed to, and shall be regulated, except as otherwise pro-
vided in the act, by the rules governing appeals in equity in 
the courts of the United States.

2. Appeals under the act to the Supreme Court of the Uni-
ted States from a Circuit Court of Appeals, or frorp the Supreme 
Court of a Territory, or from the Supreme Court of the Dis-
trict of Columbia, or from any court of bankruptcy whatever, 
shall be taken within thirty days after the judgment or decree, 
and shall be allowed by a judge of the court appealed from, 
or by a justice of the Supreme Court of the United States.

3. In every case in which either party is entitled by the act 
to take an appeal to the Supreme Court of the United States, 
the court from which the appeal lies shall, at or before the 
time of entering its judgment or decree, make and file a find-
ing of the facts, and its conclusions of law thereon, stated 
separately; and the record transmitted to the Supreme Court
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of the United States on such an appeal shall consist only of 
the pleadings, the judgment or decree, the finding of facts, 
and the conclusions of law.

XXXVII.

GENERAL PROVISIONS.

In proceedings in equity, instituted for the purpose of car-
rying into effect the provisions of the act, or for enforcing the 
rights and remedies given by it, the rules of equity practice 
established by the Supreme Court of the United States shall 
be followed as nearly as may be. In proceedings at law, in-
stituted for the same purpose, the practice and procedure in 
cases at law shall be followed as nearly as may be. But the 
judge may, by special order in any case, vary the time allowed 
for return of process, for appearance and pleading, and for 
taking testimony and publication, and may otherwise modify 
the rules for the preparation of any particular case so as to 
facilitate a speedy hearing.

XXXVIII

FORMS.

The several forms annexed to these general orders shall be 
observed and used, with such alterations as may be necessary 
to suit the circumstances of any particular case.



FORMS IN BANKRUPTCY.

The forms not having been altered since originally pro-
mulgated, are not repeated but will be found in Volume 172, 
United States Reports, as follows:

[N. B.—Oaths required by the act, except upon hearings in 
court, may be administered by referees and by officers au-
thorized to administer oaths in proceedings before the courts 
of the United States, or under the laws of the State where the 
same are to be taken. Bankrupt Act of 1898, c. 4, § 20.]

TABLE OF FORMS IN BANKRUPTCY AS ADOPTED AND ESTAB-
LISHED NOVEMBER 28, 1898.

Page of 172 U. S.

No. 1. Debtor’s petition............................................................... 667
Schedule A  668
Schedule B................................................................ 673
Summary of debts and assets......................................679

2. Partnership petition........................................................679
3. Creditors’ petition................................................................ 681
4. Order to show cause upon creditors’ petition . . 682
5. Subpoena to alleged bankrupt...................................... 683
6. Denial of bankruptcy...........................................  684
7. Order for jury trial........................................................684
8. Special warrant to marshal...............................................685
9. Bond of petitioning creditor...............................................686

10. Bond to marshal................................................................ 686
11. Adjudication that debtor is not bankrupt . . • 687
12. Adjudication of bankruptcy...............................................688
13. Appointment, oath, and report of appraisers . . • 688
14. Order of reference................................................................ 690
15. Order of reference in judge’s absence ...» 690
16. Referee’s oath of office........................................................691
17. Bond of referee................................................................ 691
18. Notice of first meeting of creditors . 692
19. List of debts proved at first meeting . . • •
20. General letter of attorney in fact......................................69’

584
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Page of 172 U. S.

No. 21. Special letter of attorney in fact....................................... 694
22. Appointment of trustee by creditors .... 695
23. Appointment of trustees by referee .... 695
24. Notice to trustee of his appointment .... 696
25. Bond of trustee..................................................................696
26. Order approving trustee’s bond....................................... 697
27. Order that no trustee be appointed .... 698
28. Order for examination of bankrupt . . . . 698
29. Examination of bankrupt or witness .... 698
30. Summons to witness...........................................  . 699
31. Proof of unsecured debt..................................................700
32. Proof of secured debt..................................................700
33. Proof of debt due corporation......................................... 701
34. Proof of debt by partnership.........................................702
35. Proof of debt by agent or attorney .... 703
36. Proof of secured debt by agent................................ 704
37. Affidavit of lost bill or note.........................................705
38. Order reducing claim..................................................705
39. Order expunging claim..................................................706
40. List of claims and dividends ...... 706
41. Notice of dividend...........................................................707
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RECOMMENDATIONS BY THE JUSTICES

OF THE SUPREME COURT OF THE UNITED STATES FOR RULES 
TO BE ADOPTED BY THE CIRCUIT COURTS OF APPEALS ES-
TABLISHED BY THE ACT OF MARCH 3, 1891.

The Justices of the Supreme Court of the United States 
recommend to each Circuit Court of Appeals that it adopt the 
following Rules (with such other rules as it may make under 
the provision of §2 of “An act to establish Circuit Courts of 
Appeals, and to define and regulate in certain cases the juris-
diction of the courts of the United States, and for other pur-
poses,” approved March 3,1891).

Melvil le  W. Fulle r .
Chief Justice.

RULES.

1.

NAME.

The court adopts “United States Circuit Court of Appeals for 
the First Circuit” as the title of the court. [Change the word 
“First” as necessary.]

2.

SEAL.

The seal shall contain the words “United States” on the 
upper part of the outer edge; and the words “Circuit Court of 
Appeals” on the lower part of the outer edge, running from 
left to right; and the words “First Circuit” in two lines, in 
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the centre, with a dash beneath. [Change the word 11 First” 
as necessary.] [See specimen of seal below.]

3.
TERMS.

One term of this court shall be held annually at the city of 
Boston on the of October, and shall be adjourned to 
such times and places as the court may from time to time 
designate. [Fill the blank and change the word “Boston” 
as necessary, according to the act.]

4.
QUORUM.

1. If, at any term, a quorum does not attend on any day 
appointed for holding it, any judge who does attend may ad-
journ the court from time to time, or, in the absence of any 
judge, the clerk may adjourn the court from day to day. If, 
during a term, after a quorum has assembled, less than that 
number attend on any day, any judge attending may adjourn 
the court from day to day until there is a quorum, or may 
adjourn without day.

2. Any judge attending when less than a quorum is present 
may make all necessary orders touching any suit, proceeding, 
or process depending in or returned to the court, preparatory 
to hearing, trial, or decision thereof.

5.
CLERK.

1. The clerk’s office shall be kept at the place designated in 
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the act creating the court at which a term shall be held an-
nually.

2. The clerk shall not practice, either as attorney or coun-
sellor, in this court or in any other court while he shall continue 
to be clerk of this court.

3. He shall, before he enters on the execution of his office, 
take an oath in the form prescribed by § 794 of the Revised 
Statutes, and shall give bond in a sum to be fixed, and with 
sureties to be approved, by the court, faithfully to discharge 
the duties of his office and seasonably to record the decrees, 
judgments, and determinations of the court. A copy of such 
bond shall be entered on the journal of the court, and the bond 
shall be deposited for safe-keeping as the court may direct.

4. He shall not permit any original record or paper to be 
taken from the court-room or from the office, without an 
order from the court.

6.

MARSHAL, CRIER, AND OTHER OFFICERS.

1. Every marshal and deputy marshal shall, before he en-
ters on the duties of his appointment, take an oath in the form 
prescribed by § 782 of the Revised Statutes, and the marshal 
shall, before he enters on the duties of his office, give bond in 
a sum to be fixed, and with sureties to be approved, by the 
court, for the faithful performance of said duties by himself 
and his deputies. Said bond shall be filed and recorded in 
the office of the clerk of the court.

2. The marshal and crier shall be in attendance during the 
sessions of the court, with such number of bailiffs and mes-
sengers as the court may, from time to time, order.

7.

ATTORNEYS AND COUNSELLORS.

All attorneys and counsellors admitted to practice in the 
Supreme Court of the United States, or in any Circuit Court 
of the United States, shall become attorneys and counsellors 
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in this court on taking an oath or affirmation in the form pre-
scribed by Rule 2 of the Supreme Court of the United States 
and on subscribing the roll; but no fee shall be charged therefor.

8.

PRACTICE.

The practice shall be the same as in the Supreme Court of 
the United States, as far as the same shall be applicable.

9.

PROCESS.

All process of this court shall be in the name of the President 
of the United States, and shall be in like form and tested in the 
same manner as process of the Supreme Court.

10.

BILL OF EXCEPTIONS.

The judges of the Circuit and District Courts shall not allow 
any bill of exceptions which shall contain the charge of the 
court at large to the jury in trials at common law, upon any 
general exception to the whole of such charge. But the party 
excepting shall be required to state distinctly the several 
matters of law in such charge to which he excepts; and those 
matters of law, and those only, shall be inserted in the bill of 
exceptions and allowed by the court.

11.

ASSIGNMENT OF ERRORS.

The plaintiff in error or appellant shall file with the clerk 
of the court below, with his petition for the writ of error or 
appeal, an assignment of errors, which shall set out separately 
and particularly each error asserted and intended to be urged. 
No writ of error or appeal shall be allowed until such assign-
ment of errors shall have been filed. When the error alleged 
is to the admission or to the rejection of evidence, the assign-
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ment of errors shall quote the full substance of the evidence 
admitted or rejected. When the error alleged is to the charge of 
the court, the assignment of errors shall set out the part referred 
to totidem verbis, whether it be in instructions given or in 
instructions refused. Such assignment of errors shall form part 
of the transcript of the record and be printed with it. When 
this is not done, counsel will not be heard, except at the re 
quest of the court; and errors not assigned according to this 
rule will be disregarded, but the court, at its option, may 
notice a plain error not assigned.

12.

OBJECTIONS TO EVIDENCE IN THE RECORD.

In all cases of equity or admiralty jurisdiction, heard in 
this court, no objection shall be allowed to be taken to the ad-
missibility of any deposition, deed, grant, exhibit, or transla-
tion found in the record as evidence, unless objection was 
taken thereto in the court below, and entered of record; but 
the same shall otherwise be deemed to have been admitted by 
consent.

13.

SUPERSEDEAS AND COST BONDS.

1. Supersedeas bonds in the Circuit and District Courts 
must be taken, with good and sufficient security, that the plain-
tiff in error or appellant shall prosecute his writ or appeal to 
effect, and answer all damages and costs if he fail to make his 
plea good. Such indemnity, where the judgment or decree is 
for the recovery of money not otherwise secured, must be for 
the whole amount of the judgment or decree, including just 
damages for delay, and costs and interest on the appeal; but 
in all suits where the property in controversy necessarily fol-
lows the suit, as in real actions and replevin, and in suits on 
mortgages, or where the property is in the custody of the 
marshal under admiralty process, or where the proceeds thereof, 
or a bond for the value thereof, is in the custody of the court, 
indemnity in all such cases will be required only in an amount 
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sufficient to secure the sum recovered for the use and deten-
tion of the property, and the costs of the suit and just damages 
for delay, and costs and interest on the appeal.

2. On all appeals from any interlocutory order or decree 
granting or continuing an injunction in a Circuit or District 
Court, the appellant shall, at the time of the allowance of said 
appeal, file with the clerk of such Circuit or District Court a 
bond to the opposite party in such sum as such court shall 
direct, to answer all costs if he shall fail to sustain his appeal.

14.

WRITS OF ERROR, APPEALS, RETURN, AND RECORD.

1. The clerk of the court to which any writ of error may be 
directed shall make a return of the same by transmitting a 
true copy of the record, bill of exceptions, assignment of errors, 
and all proceedings in the case, under his hand and the seal of 
the court.

2. In all cases brought to this court, by writ of error or ap-
peal, to review any judgment or decree, the clerk of the court 
by which such judgment or decree was rendered shall annex 
to and transmit with the record a copy of the opinion or opin-
ions filed in the case.

3. No case will be heard until a complete record, containing 
in itself, and not by reference, all the papers, exhibits, dep-
ositions, and other proceedings, which are necessary to the 
hearing in this court, shall be filed.

4. Whenever it shall be necessary or proper, in the opinion 
of the presiding judge in any Circuit or District Court, that 
original papers of any kind should be inspected in this court 
upon writ of error or appeal, such presiding judge may make 
such rule or order for the safe-keeping, transporting, and re-
turn of such original papers as to him may seem proper; and 
this court will receive and consider such original papers in 
connection with the transcript of the proceedings.

5. All appeals, writs of error, and citations must be made 
returnable not exceeding thirty days from the day of signing 
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the citation, whether the return day fall in vacation or in term 
time, and be served before the return day.

6. The record in cases of admiralty and maritime jurisdic-
tion shall be made up as provided in General Admiralty Rule 
No. 52 of the Supreme Court.

15.

TRANSLATIONS.

Whenever any record transmitted to this court upon a writ 
of error or appeal shall contain any document, paper, testi-
mony, or other proceeding in a foreign language, and the record 
does not also contain a translation of such document, paper, 
testimony, or other proceeding, made under the authority of 
the inferior court, or admitted to be correct, the record shall 
not be printed; but the case shall be reported to this court by 
the clerk, and the court will thereupon remand it back to the 
inferior court, in order that a translation may be there sup-
plied and inserted in the record.

16.

DOCKETING CASES.

1. It shall be the duty of the plaintiff in error or appellant 
to docket the case and file the record thereof with the clerk 
of this court by or before the return day whether in vacation 
or in term time. But for good cause shown the justice or 
judge who signed the citation, or any judge of this court, may 
enlarge the time by or before its expiration, the order of en-
largement to be filed with the clerk of this court. If the plain-
tiff in error or appellant shall fail to comply with this rule, 
the defendant in error or appellee may have the cause docketed 
and dismissed upon producing a certificate, whether in term 
time or vacation, from the clerk of the court wherein the 
judgment or decree was rendered, stating the case and certify-
ing that such writ of error or appeal has been duly sued out 
or allowed. And in no case shall the plaintiff in error or ap-
pellant be entitled to docket the case and file the record after 
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the same shall have been docketed and dismissed under this 
rule, unless by order of the court.

2. But the defendant in error or appellee may, at his option, 
docket the case and file a copy of the record with the clerk of 
this court; and if the case is docketed and a copy of the record 
filed with the clerk of this court by the plaintiff in error or 
appellant within the period of time above limited and pre-
scribed by this rule, or by the defendant in error or appellee 
at any time thereafter, the case shall stand for argument at 
the term.

3. Upon the filing of the transcript of a record brought up 
by writ of error or appeal, the appearance of the counsel for 
the party docketing the case shall be entered.

17.

DOCKET.

The clerk shall enter upon a docket all cases brought to 
and pending in the court in their proper chronological order, 
and such docket shall be called at every term, or adjourned 
term; and if a case is called for hearing at two terms succes-
sively, and upon the call at the second term neither party is 
prepared to argue it, it will be dismissed at the cost of the plain-
tiff in error or appellant, unless sufficient cause is shown for 
further postponement.

18.

CERTIORARI.

No certiorari for diminution of the record will be hereafter 
awarded in any case, unless a motion therefor shall be made 
in writing, and the facts on which the same is founded shall, 
if not admitted by the other party, be verified by affidavit. 
And all motions for such certiorari must be made at the first 
term of the entry of the case; otherwise, the same will not be 
granted, unless upon special cause shown to the court, ac-
counting satisfactorily for the delay,

vol , ccx—38
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19.

DEATH OF A PARTY.

1. Whenever, pending a writ of error or appeal in this court, 
either party shall die, the proper representatives in the per-
sonalty or realty of the deceased party, according to the nature 
of the case, may voluntarily come in and be admitted parties 
to the suit, and thereupon the case shall be heard and deter-
mined as in other cases; and if such representatives shall not 
voluntarily become parties, then the other party may suggest 
the death on the record, and thereupon, on motion, obtain 
an order that unless such representatives shall become parties 
within sixty days, the party moving for such order, if defend-
ant in error, shall be entitled to have the writ of error or ap-
peal dismissed, and if the party so moving shall be plaintiff 
in error, he shall be entitled to open the record, and, on hear-
ing, have the judgment or decree reversed, if it be erroneous: 
Provided, however, That a copy of every such order shall be 
personally served on said representatives at least thirty days 
before the expiration of such sixty days.

2. When the death of a party is suggested, and the repre-
sentatives of the deceased do not appear within ten days after 
the expiration of such sixty days, and no measures are taken 
by the opposite party within that time to compel their ap-
pearance, the case shall abate.

3. When either party to a suit in a Circuit or District Court 
of the United States shall desire to prosecute a writ of error 
or appeal to this court, from any final judgment or decree 
rendered in the Circuit or District Court, and at the time of 
suing out such writ of error or appeal, the other party to the 
suit shall be dead and have no proper representative within 
the jurisdiction of the court which rendered such final judg-
ment or decree, so that the suit can not be revived in that 
court, but shall have a proper representative in some State 
or Territory of the United States, or in the District of Colum-
bia, the party desiring such writ of error or appeal may pro-
cure the same, and may have proceedings on such judgment 
or decree superseded or stayed in the same manner as is now 
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allowed by law in other cases, and shall thereupon proceed 
with such writ of error or appeal as in other cases. And within 
thirty days after the filing of the record in this court the plain-
tiff in error or appellant shall make a suggestion to the court, 
supported by affidavit, that the said party was dead when the 
writ of error or appeal was taken or sued out, and had no 
proper representative within the jurisdiction of the court 
which rendered such judgment or decree, so that the suit 
could not be revived in that court, and that said party had a 
proper representative in some State or Territory of the Uni-
ted States, or in the District of Columbia, and stating therein 
the name and character of such representative, and the State 
or Territory or District in which such representative resides; 
and upon such suggestion, he may on motion obtain an order 
that, unless such representative shall make himself a party 
within ninety days, the plaintiff in error or appellant shall be 
entitled to open the record, and, on hearing, have the judgment 
or decree reversed if the same be erroneous: Provided, however, 
That a proper citation reciting the substance of such order 
shall be served upon such representative, either personally 
or by being left at his residence, at least thirty days before the 
expiration of such ninety days: Provided, also, That in every 
such case, if the representative of the deceased party does not 
appear within ten days after the expiration of such ninety 
days, and the measures above provided to compel the appear-
ance of such representative have not been taken within the 
time as above required, by the opposite party, the case shall 
abate: And provided, also, That the said representative may 
at any time before or after said suggestion come in and be 
made a party to the suit, and thereupon the case shall proceed 
and be heard and determined as in other cases.

20.

DISMISSING CASES.
Whenever the plaintiff and defendant in a writ of error pend-

ing in this court, or the appellant and appellee in an appeal, 
8 all by their attorneys of record, sign and file with the clerk 
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an agreement in writing directing the case to be dismissed, 
and specifying the terms on which it is to be dismissed, as to 
costs, and shall pay to the clerk any fees that may be due to 
him, it shall be the duty of the clerk to enter the case dismissed, 
and to give to either party requesting it a copy of the agree-
ment filed; but no mandate or other process shall issue without 
an order of the court.

21.
MOTIONS.

1. All motions to the court shall be reduced to writing, and 
shall contain a brief statement of the facts and objects of the 
motion.

2. One hour on each side shall be allowed to the argument 
of a motion, and no more, without special leave of the court, 
granted before the argument begins.

3. No motion to dismiss, except on special assignment by 
the court, shall be heard, unless previous notice has been 
given to the adverse party, or the counsel or attorney of such 
party.

22.
PARTIES NOT READY.

1. Where no counsel appears, and no brief has been filed 
for the plaintiff in error or appellant, when the case is called 
for trial, the defendant may have the plaintiff called and the 
writ of error or appeal dismissed.

2. Where the defendant fails to appear when the case is 
called for trial, the court may proceed to hear an argument 
on the part of the plaintiff, and to give judgment according 
to the right of the case.

3. When a case is reached in the regular call of the docket, 
and there is no appearance for either party, the case shall be 
dismissed at the cost of the plaintiff.

23.
PRINTING RECORDS.

The counsel for the plaintiff in error or appellant shall p^ 
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and file with the clerk of the court, at least six days before 
the case is called for argument, twenty copies of the record, 
unless a different order as to such printing is made by the court, 
either of its own motion, or upon application made at least 
ten days before the case is called for argument; and shall 
furnish three copies of the printed record to the adverse party, 
at least six days before the argument. The parties may stip-
ulate in writing that parts only of the record shall be printed, 
and the case may be heard on the parts so printed, but the 
court may direct the printing of other parts of the record. 
If the record shall not have been printed when the case is 
reached in the regular call of the docket, the case may be dis-
missed. In case of reversal, affirmance, or dismissal, with 
costs, the amount paid for printing the record shall be taxed 
against the party against whom costs are given.

24.

BRIEFS.

1. The counsel for the plaintiff in error or appellant shall 
file with the clerk of this court, at least six days before the 
case is called for argument, twenty copies of a printed brief, 
one of which shall, on application, be furnished to each of the 
counsel engaged upon the opposite side.

2. This brief shall contain, in order here stated—
(1) A concise abstract, or statement of the case, presenting 

succinctly the questions involved, in the manner in which 
they are raised.

(2) A specification of the errors relied upon, which, in cases 
brought up by writ of error, shall set out separately and par-
ticularly each error asserted and intended to be urged; and in 
cases brought up by appeal the specification shall state, as par-
ticularly as may be, in what the decree is alleged to be erron-
eous. When the error alleged is to the admission or to the 
rejection of evidence, the specification shall quote the full 
substance of the evidence admitted or rejected. When the 
error alleged is to the charge of the court, the specification shall 
set out the part referred to totidem verbis, whether it be in 
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instructions given or in instructions refused. When the error 
alleged is to a ruling upon the report of a master, the specifi-
cation shall state the exception to the report and the action 
of the court upon it. ♦

(3) A brief of the argument, exhibiting a clear statement 
of the points of law or fact to be discussed, with a reference 
to the pages of the record and the authorities relied upon in 
support of each point. When a statute of a State is cited, so 
much thereof as may be deemed necessary to the decision of 
the case shall be printed at length.

3. The counsel for a defendant in error or an appellee shall 
file with the clerk twenty printed copies of his brief, at least 
three days before the case is called for hearing. His brief 
shall be of a like character with that required of the plaintiff 
in error or appellant, except that no specification of errors 
shall be required, and no statement of the case, unless that 
presented by the plaintiff in error or appellant is controverted.

4. When there is no assignment of errors, as required by 
§ 997 of the Revised Statutes, counsel will not be heard, ex-
cept at the request of the court; and errors not specified ac-
cording to this rule will be disregarded; but the court, at its 
option, may notice a plain error not assigned or specified.

5. When, according to this rule, a plaintiff in error or an 
appellant is in default, the case may be dismissed on motion; 
and when a defendant in error or an appellee is in default he 
will not be heard, except on consent of his adversary, and by 
request of the court.

6. When no counsel appears for one of the parties, and no 
printed brief or argument is filed, only one counsel will be heard 
for the adverse party; but if a printed brief or argument is 
filed, the adverse party will be entitled to be heard by two 
counsel.

25.

ORAL ARGUMENTS.

1. The plaintiff in error or appellant in this court shall be 
entitled to open and conclude the argument of the case. But 
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when there are cross-appeals they shall be argued together 
as one case, and the plaintiff in the court below shall be en-
titled to open and conclude the argument.

2. Only two counsel will be heard for each party on the 
argument of a case.

3. Two hours on each side will be allowed for the argument, 
and no more, without special leave of the court, granted be-
fore the argument begins. The time thus allowed may be 
apportioned between the counsel on the same side at their 
discretion; provided, always, that a fair opening of the case 
shall be made by the party having the opening and closing 
arguments.

26.

FORM OF PRINTED RECORDS, ARGUMENTS, AND BRIEFS.

All records, arguments, and briefs printed for the use of 
the court must be in such form and size that they can be con-
veniently bound together, so as to make an ordinary octavo 
volume.

27.

COPIES OF RECORDS AND BRIEFS.

The clerk shall carefully preserve in his office one copy of 
the printed record in every case submitted to the court for 
its consideration, and of all printed motions, briefs, and ar-
guments filed therein.

28.

OPINIONS OF THE COURT.

1. All opinions delivered by the court shall, immediately 
upon the delivery thereof, be handed to the clerk to be recorded.

2. The original opinions of the court shall be filed with the 
clerk of this court for preservation.

3. Opinions printed under the supervision of the judge de-
livering the same need not be copied by the clerk into a book 
of records; but at the end of each term the clerk shall cause 
such printed opinions to be bound in a substantial manner into 
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one or more volumes, and when so bound they shall be deemed 
to have been recorded within the meaning of this rule.

29.

REHEARING.

A petition for rehearing after judgment can be presented 
only at the term at which judgment is entered, unless by 
special leave granted during the term; and must be printed, 
and briefly and distinctly state its grounds, and be supported 
by certificate of counsel; and will not be granted, or permitted 
to be argued, unless a judge who concurred in the judgment 
desires it, and a majority of the court so determines.

30.

INTEREST.

1. In cases where a writ of error is prosecuted in this court, 
and the judgment of the inferior court is affirmed, the interest 
shall be calculated and levied, from the date of the judgment 
below until the same is paid, at the same rate that similar 
judgments bear interest in the courts of the State or Territory 
where such judgment was rendered.

2. In all cases where a writ of error shall delay the proceed-
ings on the judgment of the inferior court, and shall appear 
to have been sued out merely for delay, damages at a rate not 
exceeding ten per cent, in addition to interest, shall be awarded 
upon the amount of the judgment.

3. The same rule shall be applied to decrees for the payment 
of money in cases in equity, unless otherwise ordered by this 
court.

4. In cases in admiralty, damages and interest may be al-
lowed, if specially directed by the court.

31.

COSTS.

1. In all cases where any suit shall be dismissed in this 
court, except where the dismissal shall be for want of juris-
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diction, costs shall be allowed to the defendant in error or 
appellee, unless otherwise agreed by the parties.

2. In all cases of affirmance of any judgment or decree in 
this court, costs shall be allowed to the defendant in error 
or appellee, unless otherwise ordered by the court.

3. In cases of reversal of any judgment or decree in this 
court costs shall be allowed to the plaintiff in error or appellant, 
unless otherwise ordered by the court. The cost of the tran-
script of the record from the court below shall be taxable in 
that court as costs in the case.

4. Neither of the foregoing sections shall apply to cases 
where the United States are a party; but in such cases no costs 
shall be allowed in this court for or against the United States.

5. When costs are allowed in this court, it shall be the duty 
of the clerk to insert the amount thereof in the body of the 
mandate, or other proper process, sent to the court below, 
and annex to the same the bill of items taxed in detail.

6. In all cases certified to the Supreme Court or removed 
thereto by certiorari or otherwise, the fees of the clerk of this 
court shall be paid before a transcript of the record shall be 
transmitted to the Supreme Court.

. 32.

MANDATE.

In all cases finally determined in this court, a mandate or 
other proper process in the nature of a procedendo, shall be 
issued, on the order of this court, to the court below, for the 
purpose of informing such court of the proceedings in this 
court, so that further proceedings may be had in such court 
as to law and justice may appertain.

33.

CUSTODY OF PRISONERS ON HABEAS CORPUS.

1. Pending an appeal from the final decision of any court 
°r judge declining to grant the writ of habeas corpus, the custody 
of the prisoner shall not be disturbed.

2. Pending an appeal from the final decision of any court 
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or judge discharging the writ after it has been issued, the 
prisoner shall be remanded to the custody from which he was 
taken by the writ, or shall, for good cause shown, be detamed 
in custody of the court or judge, or be enlarged upon recog-
nizance, as hereinafter provided.

3. Pending an appeal from the final decision of any court 
or judge discharging the prisoner, he shall be enlarged upon 
recognizance, with surety, for appearance to answer the judg-
ment of the appellate court, except where, for special reasons, 
sureties ought not to be required.

34.

MODELS, DIAGRAMS, AND EXHIBITS OF MATERIAL.

1. Models, diagrams, and exhibits of material forming part 
of the evidence taken in the court below, in any case pending 
in this court, on writ of error or appeal, shall be placed in the 
custody of the marshal of this court at least ten days before 
the case is heard or submitted.

2. All models, diagrams, and exhibits of material placed in 
the custody of the marshal for the inspection of the court on 
the hearing of a case, must be taken away by the parties 
within one month after the case is decided. When this i. 'ot 
done, it shall be the duty of the marshal to notify the counsel 
in the case, by mail or otherwise, of the requirements of this 
rule; and, if the articles are not removed within a reasonable 
time after the notice is given, he shall destroy them, or make 
such other disposition of them as to him may seem best.
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