RULES OF PRACTICE FOR THE COURTS OF EQUITY
OF THE UNITED STATES.!

PRELIMINARY REGULATIONS.

1.

The Circuit Courts, as courts of equity, shall be deemed
always open for the purpose of filing bills, answers, and other
pleadings; for issuing and returning mesne and final process
and commissions; and for making and directing all interlocu-
tory motions, orders, rules, and other proceedings, prepara-
tory to hearing of all causes upon their merits.

2.

The clerk’s office shall be open, and the clerk shall be in
attendance thereir, on the first Monday of every month, for
the purpose of receiving, entering, entertaining, and disposing
of all motions, rules, orders, and other proceedings, which are
grantable of course and applied for, or had by the parties or

! Under the authority given to the Supreme Court of the United States
by an Act of Congress passed May 8, 1792, ¢. 36, 1 Stat. at L. 275, 276, cer-
tain rules were ordered by the court at the February Term, 1822, to be the
rules of practice for the courts of equity of the United States. These rules,
thirty-three in number, appear in 7 Wheat. v—xiii.

The original rules were construed and amended in several particulars,
prior to 1842, see 9 Wheat. 4; 8 Pet. 262; 11 Pet. 351; 13 Pet. 23; 17 Pet. 28
They continued in force until the January Term, 1842, when they wert
superseded by ninety-two new rules which were then adopted; see 1 How.
xxxix et seq; 17 Pet. Ixi-Ixxvii.

The rules as then adopted have since continued in force except as amended
individually; several new rules have been adopted since that time. Such
amendments and the dates of promulgation of the additional rules are ¢
ferred to in footnotes under each rule affected.

In each case where there is no footnote the rule was promulgated Jan-
uary Term, 1842, and has not been amended.

For INDEX To THESE RULES, SEE PAGES 448 T0 455, ante.
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RULES OF EQUITY PRACTICE. 509

their solicitors, in all causes pending in equity, in pursuance
of the rules hereby prescribed.

3.

Any judge of the Circuit Court, as well in vacation as in
term, may, at chambers, or on the rule-days at the clerk’s
office, make and direct all such interlocutory orders, rules,
and other proceedings, preparatory to the hearing of all causes
upon their merits in the same manner and with the same
effect as the Circuit Court could make and direct the same in
term, reasonable notice of the application therefor being
first given to the adverse party, or his solicitor, to appear
and show cause to the contrary, at the next rule-day there-
after, unless some other time is assigned by the judge for the
hearing,

4,

All motions, rules, orders, and other proceedings, made and
directed at chambers, or on rule-days at the clerk’s office,
whether special or of course, shall be entered by the clerk in
an order-book, to be kept at the clerk’s office, on the day when
they are made and directed ; which book shall be open at all
office hours to the free inspection of the parties in any suit in
equity, and their solicitors. And, except in cases where
personal or other notice is specially required or directed, such
entry in the order-book shall be deemed sufficient notice to the
Parties and their solicitors, without further service thereof,
of all orders, rules, acts, notices, and other proceedings en-
Pered in such order-book touching any and all the matters
I the suits to and in which they are parties and solicitors.
And. notice to the solicitors shall be deemed notice to the
Parties for whom they appear and whom they represent, in
all cases where personal notice on the parties is not otherwise
Specially required. Where the solicitors for all the parties
™M 2 suit reside in or near the same town or city the judges
of the Cireuit Court may, by rule, abridge the time for notice
of T}ﬂeS, orders, or other proceedings not requiring personal
Service on the parties, in their discretion.
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5.

All motions and applications in the clerk’s office for the issu-
ing of mesne process and final process to enforce and execute
decrees; for filing bills, answers, pleas, demurrers, and other
pleadings; for making amendments to bills and answers; for
taking bills pro confesso; for filing exceptions; and for other
proceedings in the clerk’s office which do not, by the rules here-
inafter prescribed, require any allowance or order of the
court or of any judge thereof, shall be deemed motions and
applications grantable of course by the clerk of the court.
But the same may be suspended, or altered, or rescinded by
any judge of the court, upon special cause shown.

6.

All motions for rules or orders and other proceedings, which
are not grantable of course or without notice, shall, unless a
different time be assigned by a judge of the court, be made
on a rule-day, and entered in the order-book, and shall be
heard at the rule-day next after that on which the motion is
made. And if the adverse party, or his solicitor, shall not
then appear, or shall not show good cause against the same,
the motion may be heard by any judge of the court ex parie,
and granted, as if not objected to, or refused, in his discretion.

PROCESS.
7.

The process of subpcena shall constitute the proper mesoe
process in all suits in equity, in the first instance, to require
the defendant to appear and answer the exigency of the bill;
and, unless otherwise provided in these rules, or specially or-
dered by the Circuit Court, a writ of attachment, and, if tl}e
defendant can not be found, a writ of sequestration, or a writ
of assistance to enforce a delivery of possession, as the case
may require, shall be the proper process to issue for the E)llr'
pose of compelling obedience to any interlocutory of final
order or decree of the court.




RULES OF EQUITY PRACTICE. 511

8.

Final process to execute any decree may, if the decree be
solely for the payment of money, be by a writ of execution, in
the form used in the Circuit Court in suits at common law in
actions of assumpsit. If the decree be for the performance
of any specific act, as, for example, for the execution of a
conveyance of land or the delivering up of deeds or other
documents, the decree shall, in all cases, prescribe the time
within which the act shall be done, of which the defendant
shall be bound, without further service, to take notice; and
upon affidavit of the plaintiff, filed in the clerk’s office, that
the same has not been complied with within the prescribed
time, the clerk shall issue a writ of attachment against the
delinquent party, from which, if attached thereon, he shall
not be discharged, unless upon a full compliance with the
decree and the payment of all costs, or upon a special order
of the court, or of a judge thereof, upon motion and affidavit,
enlarging the time for the performance thereof. If the de-
linquent party can mnot be found, a writ of sequestration
shall issue against his estate upon the return of non est inven-
tus, to compel obedience to the decree.

Q)

When any decree or order is for the delivery or possession,
upon proof made by affidavit of a demand and refusal to obey
the decree or order, the party prosecuting the same shall be
entitled to a writ of assistance from the clerk of the court.

10.

‘Every person, not being a party in any cause, who has ob-
tained an order, or in whose favor an order shall have been
H‘lade, shall be enabled to enforce obedience to such order by
the same process as if he were a party to the cause; and every
Person, not being a party in any cause, against whom obe-
dience o any order of the court may be enforced, shall be lia-
ble_ to the same process for enforcing obedience to such orders
83 1f he were a party in the cause.
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SERVICE OF PROCESS.
181

No process of subpcena shall issue from the clerk’s office in
any suit in equity until the bill is filed in the office.

12,

Whenever a bill is filed, the clerk shall issue the process of
subpcena thereon, as of course, upon the application of the
plaintiff, which shall contain the Christian names as well as
the surnames of the parties, and shall be returnable into the
clerk’s office the next rule-day, or the next rule-day but one,
at the election of the plaintiff, occurring after twenty days
from the time of the issuing thereof.! At the bottom of the
subpeena shall be placed a memorandum, that the defendant
is to enter his appearance in the suit in the clerk’s office on or
before the day at which the writ is returnable; otherwise the
bill may be taken pro confesso. Where there are more than
one defendant, a writ of subpcena may, at the election of the
plaintiff, be sued out separately for each defendant, except
in the case of husband and wife defendants, or a joint subpcena
against all the defendants.

13.

The service of all subpcenas shall be by a delivery of a copy
thereof by the officer serving the same to the defendant per-
sonally, or by leaving a copy thereof at the dwelling-house of
usual place of abode of each defendant, with some adult per-
son who is a member or resident in the family.

Amended to this form May 3, 1875, 21 Wall. v. For original form 5
1 How. xlv.

14.
Whenever any subpena shall be returned not executed 88
to any defendant, the plaintiff shall be entitled to and()f}f

1 This sentence amended so as to read in this form, December 17, 1900,
180 U. 8. 641.
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subpeena, loties quoties, against such defendant, if he shall re-
quire it, until due service is made.

15.

The service of all process, mesne and final, shall be by the
marshal of the district, or his deputy, or by some other per-
son specially appointed by the court for that purpose, and
not otherwise. In the latter case, the person serving the
process shall make affidavit thereof.

16.

Upon the return of the subpcena as served and executed
upon any defendant, the clerk shall enter the suit upon his

docket as pending in the court, and shall state the time of the
entry.

APPEARANCE.
17.

The appearance-day of the defendant shall be thLe rule-day
to which the subpcena is made returnable, provided he has
been served with the process twenty days before that day;
otherwise his appearance-day shall be the next rule-day sue-
ceeding the rule-day when the process is returnable.

The appearance of the defendant, either personally or by

his solicitor, shall be entered in the order-book on the day
thereof by the clerk.

BILLS TAKEN PRO CONFESSO.
18.

It shall be the duty of the defendant, unless the time shall
be ctherwise enlarged, for cause shown, by a judge of the
court, upon motion for that purpose, to file his plea, demurrer,
g answer to the bill, in the clerk’s office, on the rule-day next
succeed_mg. that of entering his appearance. In default thereof,
?he plaintiff may, at his election, enter an order (as of course)

I the order-book, that the bill be taken pro confesso; and
VOL, ccx—33
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thereupon the cause shall be proceeded in ex parte, and the
matter of the bill may be decreed by the court at any time after
the expiration of thirty days from and after the entry of said
order, if the same can be done without an answer, and is proper
to be decreed; or the plaintiff, if he requires any discovery
or answer to enable him to obtain a proper decree, shall be
entitled to process of attachment against the defendant to
compel an answer, and the defendant shall not, when arrested
upon such process, be discharged therefrom, unless upon
filing his answer, or otherwise complying with such order as
the court or a judge thereof may direct as to pleading to or
fully answering the bill, within a period to be fixed by the
court or judge, and undertaking to speed the cause.

Promulgated in this form, as amended October 28, 1878, 97 U. 8. vii.
For original form see 1 How. xlvi.

189

When the bill is taken pro confesso the court may proceed
to a decree at any time after the expiration of thirty days from
and after the entry of the order to take the bill pro confesso,
and such decree rendered shall be deemed absolute, unless the
court shall, at the same term, set aside the same, or enla‘rge
the time for filing the answer, upon cause shown upon motion
and affidavit of the defendant. And no such motion shall be
granted, unless upon the payment of the cost of the plaintiff
in the suit up to that time, or such part thereof as the court
shall deem reasonable, and unless the defendant shall under-
take to file his answer within such time as the court shall direct,
and submit to such other terms as the court shall direct, for

the purpose of speeding the cause.
Promulgated in this form, as amended October 28, 1878, 97 U. 8.

viii. For original form see 1 How. xlvi.
FRAME OF BILLS.
20.

Every bill, in the introductory part thereof, shall conté
the names, places of abode, and citizenship of all the parties,
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plaintiffs and defendants, by and against whom the bill is
brought. The form, in substance, shall be as follows: “To
the judges of the Circuit Court of the United States for the
district of ——: A. B., of ——, and a citizen of the State
of —, brings this his bill against C. D., of ——, and a citizen
of the State of ——, and E. F., of ——, and a citizen of the
State of ——. And thereupon your orator complains and
says that,” ete.

21.

The plaintiff, in his bill, shall be at liberty to omit, at his
option, the part which is usually called the common con-
federacy clause of the bill, averring a confederacy between
the defendants to injure or defraud the plaintiff; also what is
commonly called the charging part of the bill, setting forth
the matters or excuses which the defendant is supposed to
intend to set up by way of defense to the bill; also what is
commonly called the jurisdiction clause of the bill, that the acts
complained of are contrary to equity, and that the defendant
is without any remedy at law; and the bill shall not be de-
murrable therefor. And the plaintiff may, in the narrative
or stating part of his bill, state and avoid, by counter-aver-
ments, at his option, any matter or thing which he supposes
will be insisted upon by the defendant by way of defense or
excuse to the case made by the plaintiff for relief. The prayer
of the bill shall ask the special relief to which the plaintiff sup-
poses himself entitled, and also shall contain a prayer for gen-
eral relief; and if an injunction, or a writ of ne exeat regno, or
any other special order, pending the suit, is required, it shall
also be specially asked for.

22.

If any persons, other than those named as defendants in
the bill, shall appear to be necessary or proper parties thereto,
the bill shall aver the reason why they are not made parties,
by showing them to be without the jurisdiction of the court,
or that they can not be joined without ousting the jurisdic-
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tion of the court as to the other parties. And as to persons
who are without the jurisdiction and may properly be made
parties, the bill may pray that process may issue to make them
parties to the bill if they should come within the jurisdic-
tion,

23.

The prayer for process of subpcena in the bill shall contain
the names of all the defendants named in the introductory
part of the bill, and if any of them are known to be infants
under age, or otherwise under guardianship, shall state the
fact, so that the court may take order thereon, as justice may
require upon the return of the process. If an injunction, or
a writ of ne ezeat regno, or any other special order, pending the
suit, is asked for in the prayer for relief, that shall be suffi-
cient, without repeating the same in the prayer for process.

24,

Every bill shall contain the signature of counsel annexed to
it, which shall be considered as an affirmation on his part that,
upon the instructions given to him and the case laid beff)re
him, there is good ground for the suit, in the manner in which
it is framed.

25.

In order to prevent unnecessary costs and expenses, and to
promote brevity, succinctness, and directness in the allega-
tions of bills and answers, the regular taxable costs for every
hill and answer shall in no case exceed the sum which. is al-
lowed in the state court of chancery in the district, if any
there be; but if there be none, then it shall not exceed the sum
of $3.00 for every bill or answer.

SCANDAL AND IMPERTINENCE IN BILLS.
26.

Every bill shall be expressed in as brief and succinet terms
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as it reasonably can be, and shall contain no unnecessary re-
citals of deeds, documents, contracts, or other instruments,
in hec verbu, or any other impertinent matter, or any scandal-
ous matter not relevant to the suit. If it does, it may, on ex-
ceptions, be referred to a master, by any judge of the court,
for impertinence or scandal; and if so found by him, the mat-
ter shall be expunged at the expense of the plaintiff, and he
shall pay to the defendant all his costs in the suit up to that
time, unless the court or a judge thereof shall otherwise order.
If the master shall report that the bill is not scandalous or
impertinent, the plaintiff shall be entitled to all costs occa-
sioned by the reference.

27.

No order shall be made by any judge for referring any bill,
answer, or pleading, or other matter or proceeding, depending
before the court, for scandal or impertinence, unless excep-
tions are taken in writing and signed by counsel, describing
the particular passages which are considered to be scandalous
or impertinent; nor unless the exceptions shall be filed on or
before the next rule-day after the process on the bill shall be
returnable, or after the answer or pleading is filed. And such
order, when obtained, shall be considered as abandoned, un-
less the party obtaining the order shall, without any unnec-
essary delay, procure the master to examine and report for
the same on or before the next succeeding rule-day, or the
master shall certify that further time is necessary for him to
complete the examination.

AMENDMENT OF BILLS.
28.

'The plaintiff shall be at liberty, as a matter of course, and
Without payment of costs, to amend his bill, in any matters
Wh‘atsoever, before any copy has been taken out of the clerk’s
OHIC?, and in any small matters afterwards, such as filling

lankls, .correcting errors of dates, misnomer of parties, mis-

escription of premises, clerical errors, and generally in mat-
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ters of form. But if he amend in a material point (as he may
do of course) after a copy has been so taken, before any an-
swer or plea or demurrer to the bill, he shall pay to the de-
fendant the costs occasioned thereby, and shall, without de-
lay, furnish him a fair copy thereof, free of expense, with
suitable references to the places where the same are to be in-
serted. And if the amendments are numerous, he shall fur-
nish, in like manner, to the defendant, a copy of the whole
bill as amended; and if there be more than one defendant, &
copy shall be furnished to each defendant affected thereby.

29.

After an answer, or plea, or demurrer is put in, and before
replication, the plaintiff may, upon motion or petition, with-
out notice, obtain an order from any judge of the court to
amend his bill on or before the next succeeding rule-day, upon
payment of costs or without payment of costs, as the court or
a judge thereof may in his discretion direct. But after repli-
cation filed, the plaintiff shall not be permitted to withdraw
it and to amend his bill, except upon a special order of &
judge of the court, upon motion or petition, after due notice
to the other party, and upon proof by affidavit that the same
is not made for the purpose of vexation or delay, or that the
matter of the proposed amendment is material, and could
not with reasonable diligence have been sooner introduced
into the bill, and upon the plaintiff’s submitting to such
other terms as may be imposed by the judge for speeding the
cause.

30.

If the plaintiff so obtaining any order to amend his bill after
answer, or plea, or demurrer, or after replication, shall I{Ot ﬁlle
his amendments or amended bill, as the case may require, I"
the clerk’s office on or before the next succeeding rule-day, he
shall be considered to have abandoned the same, and the
cause shall proceed as if no application for any amendment
had been made.
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DEMURRERS AND PLEAS.
31.

No demurrer or plea shall be allowed to be filed to any bill,
unless upon a certificate of counsel, that in his opinion it is
well founded in point of law, and supported by the affidavit
of the defendant; that it is not interposed for delay; and, if a
plea, that it is true in point of fact.

32.

The defendant may at any time before the bill is taken for
confessed, or afterward with the leave of the court, demur or
plead to the whole bill, or to part of it, and he may demur to
part, plead to part, and answer as to the residue; but in every
case in which the bill specially charges fraud or combination,
a plea to such part must be accompanied with an answer
fortifying the plea and explicitly denying the fraud and com-
bination, and the facts on which the charge is founded.

33.

The plaintiff may set down the demurrer or plea to be ar-
gued, or he may take issue on the plea. If, upon an issue, the
facts stated in the plea be determined for the defendant, they

i}}all avail him as far as in law and equity they ought to avail
im,

34.

lf, upon the hearing, any demurrer or plea is overruled, the
Pla%ntiff shall be entitled to his costs in the cause up to that
Period unless the court shall be satisfied that the defendant
hag gpod ground, in point of law or fact, to interpose the same,
and it was not interposed vexatiously or for delay. And,
upon the overruling of any plea or demurrer, the defendant
shall be assigned to answer the bill, or so much thereof as is
covered by the plea or demurrer, the next succeeding rule-
f}?y, Or at such other period as, consistently with justice and

€ rights of the defendant, the same can, in the judgment of

© court, be reasonably done; in default whereof, the bill
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shall be taken against him pro confesso, and the matter thereof
proceeded in and decreed accordingly.

35.

If, upon the hearing, any demurrer or plea shall be allowed,
the defendant shall be entitled to his costs. But the court
may, in its discretion, upon motion of the plaintiff, allow him
to amend his bill, upon such terms as it shall deem reasonable.

36.

No demurrer or plea shall be held bad and overruled upon
argument, only because such demurrer or plea shall not cover
so much of the bill as it might by law have extended to.

37.

No demurrer or plea shall be held bad and overruled upon
argument, only because the answer of the defendant may ex-
tend to some part of the same matter as may be covered by
such demurrer or plea.

38.

If the plaintiff shall not reply to any plea, or set down any
plea or demurrer for argument on the rule-day when the same
is filed, or on the next succeeding rule-day, he shall be deemed
to admit the truth and sufficiency thereof, and his bill shall
be dismissed as of course, unless a judge of the court shall al-
low him further time for that purpose. '

ANSWERS.

39.

The rule, that if a defendant submits to answer he shall
answer fully to all the matters of the bill, shall no longer apply
in cases where he might by plea protect himself from s
answer and discovery. And the defendant shall be entitled
in all cases by answer to insist upon all matters of defense
(not being matters of abatement, or to the character of the
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parties, or matters of form) in bar of or to the merits of the
bill, of which he may be entitled to avail himself by a plea in
bar; and in such answer he shall not be compellable to answer
any other matters than he would be compellable to answer
and discover upon filing a plea in bar and an answer in support
of such plea, touching the matters set forth in the bill to avoid
or repel the bar or defense. Thus, for example, a bona-fide
purchaser, for a valuable consideration without notice, may
set up that defense by way of answer instead of plea, and shall
be entitled to the same protection, and shall not be compel-
lable to make any further answer or discovery of his title than
he would be in any answer in support of such plea.

40.
DecemBER TERM, 1850.

Ordered, That the fortieth rule, heretofore adopted and pro-
mulgated by this court as one of the rules of practice in suits
in equity in the Circuit Courts, be, and the same is hereby,
repealed and annulled.

And it shall not hereafter be necessary to interrogate a
fiefendant specially and particularly upon any statement
I the bill, unless the complainant desires to do 50, to obtain a
discovery. 10 How. v.

The rule repealed and annulled by the foregoing order, was as follows:
A defendant shall not be bound to answer any statement or charge in
thelbill, unless specially and particularly interrogated thereto; and a
deféndant shall not be bound to answer any interrogatory in the bill,
except those interrogatories which such defendant is required to answer;
and where a defendant shall answer any statement or charge in the bill
to which he is not interrogated, only by stating his ignorance of the mat-
t&; SO;}&ted or charged, such answer shall be deemed impertinent. 1

w. liii,

41.

Th(} imterrogatories contained in the interrogating part of
e bill shall be divided as conveniently as may be from each
other and numbered consecutively 1, 2, 3, etc.; and the inter-
rogator’{es which each defendant is required to answer shall
b‘e Specified in a note at the foot of the bill, in the form or to
the effect, following, that is to say: “The defendant (A. B.)

th
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is required to answer the interrogatories numbered respec-
tively 1, 2, 3, ete.; and the office copy of the bill taken by
each defendant shall not contain any interrogatories except
those which such defendant is so required to answer, unless
such defendant shall require to be furnished with a copy of
the whole bill.

DecemBER TERM, 1871.
(13 Wall. xi.)
Amendment to Forty-first Equity Rule.

If the complainant, in his bill, shall waive an answer under
oath, or shall only require an answer under oath with regard
to certain specified interrogatories, the answer of the defend-
ant, though under oath, except such part thereof as shall be
directly responsive to such interrogatories, shall not be evi-
dence in his favor, unless the cause be set down for hearing
on bill and answer only; but may nevertheless be used as an
affidavit, with the same effect as heretofore, on a motion t0
grant or dissolve an injunction, or on any other incidental
motion in the cause; but this shall not prevent a defendant
from becoming a witness in his own behalf under section 3
of the act of Congress of July 2, 1864.

42,

The note at the foot of the bill, specifying the interroga-
tories which each defendant is required to answer, shall'be
considered and treated as part of the bill, and the addition
of any such note to the bill, or any alteration in or addition
to such note, after the bill is filed, shall be considered and
treated as an amendment of the bill.

43.

Instead of the words of the bill now in use, preceding the
interrogating part thereof, and beginning with the word.S “To
the end therefore,” there shall hereafter be used words in the
form or to the effect following: “To the end, therefore, that
the said defendants may, if they can, show why your orator
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should not have the relief hereby prayed, and may, upon their
several and respective corporal oaths, and according to the
best and utmost of their several and respective knowledge,
remembrance, information, and belief, full, true, direct, and
perfect answers make to such of the several interrogatories
hereinafter numbered and set forth, as by the note hereunder
written they are respectively required to answer; that is to
say—

“1. Whether, etc.

“2. Whether, ete.”

A defendant shall be at liberty, by answer, to decline an-
swering any interrogatory, or part of an interrogatory, from
answering which he might have protected himself by demur-
rer; and he shall be at liberty so to decline, notwithstanding
he shall answer other parts of the bill from which he might
have protected himself by demurrer.

45.

No special replication to any answer shall be filed. But if
any matter alleged in the answer shall make it necessary for
the plaintiff to amend his bill, he may have leave to amend

, the same with or without the payment of costs, as the court,
or a judge thereof, may in his discretion direct.

46.

In every case where an amendment shall be made after
answer filed, the defendant shall put in a new or supplemental
answer on or before the next succeeding rule-day after that
on W]flich the amendment or amended bill is filed, unless the
time is enlarged or otherwise ordered by a judge of the court;
and upon his default, the like proceedings may be had as in
cases of an omission to put in an answer.

PARTIES TO BILLS.
47.
In all cases where it shall appear to the court that persons,
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who might otherwise be deemed necessary or proper parties
to the suit, can not be made parties by reason of their being
out of the jurisdiction of the court, or incapable otherwise of
being made parties, or because their joinder would oust the
jurisdiction of the court as to the parties before the court, the
court may, in their discretion, proceed in the cause without
making such persons parties; and in such cases the decree
shall be without prejudice to the rights of the absent parties.

48.

Where the parties on either side are very numerous, and
can not, without manifest inconvenience and oppressive de-
lays in the suit, be all brought before it, the court in its dis-
cretion may dispense with making all of them parties, and
may proceed in the suit, having sufficient parties before it to
represent all the adverse interest of the plaintiffs and the de-
fendants in the suit properly before it. But, in such cases,
the decree shall be without prejudice to the rights and claims
of all the absent parties.

49.

In all suits concerning real estate which is vested in trustees
by devise, and such trustees are competent to sell and give
discharges for the proceeds of the sale, and for the rents and
profits of the estate, such trustees shall represent the persons
beneficially interested in the estate, or the proceeds, or the
rents and profits, in the same manner and to the same extent
as the executors or administrators in suits concerning per-
sonal estate represent the persons beneficially interested 1n
such personal estate; and in such cases it shall not be neces:
sary to make the persons beneficially interested in such real
estates, or rents and profits, parties to the suit; but the CfJUI:t
may, upon consideration of the matter on the hearing, if it
shall so think fit, order such persons to be made parties.

50.

In suits to execute the trusts of a will, it shall not be neces-
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sary to make the heir at law a party; but the plaintiffs shall be
at liberty to make the heir at law a party where he desires to
have the will established against him., -

51.

In all cases in which the plaintiff has a joint and several de-
mand against several persons, either as principals or sureties,
it shall not be necessary to bring before the court as parties
to a suit concerning such demand all the persons liable thereto;
but the plaintiff may proceed against one or more of the per-
sons severally liable.

52.

Where the defendant shall, by his answer, suggest that the
bill is defective for want of parties, the plaintiff shall be at
liberty, within fourteen days after answer filed, to set down
the cause for argument upon that objection only; and the pur-
pose for which the same is so set down shall be notified by an
entry, to be made in the clerk’s order-book, in the form or
to the effect following (that is to say): “Set down upon the
deffenda,nt’s objection for want of parties.”” And where the
plaintiff shall not so set down his cause, but shall proceed
therewith to a hearing, notwithstanding an objection for
Wwant of parties taken by the answer, he shall not, at the hear-
Ing of the cause, if the defendant’s objection shall then be al-
lo_wed be entitled as of course to an order for liberty to amend
his bill by adding parties. But the court, if it thinks fit, shall
be at liberty to dismiss the bill.

53.

If.a .defendant shall, at the hearing of a cause, object that
& suit is defective for want of parties not having by plea or
answer Tlak.en the objection, and therein specified by name
U4 desc'rlptlon of parties to whom the objection applies, the
court (if it shall think fit) shall be at liberty to make a decree
Saving the rights of the absent parties.
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NOMINAL PARTIES TO BILLS.
54,

Where no account, payment, conveyance, or other direct
relief is sought against a party to a suit, not being an infant,
the party, upon service of the subpcena upon him, need not
appear and answer the bill, unless the plaintiff specially re-
quires him so to do by the prayer of his bill; but he may ap-
pear and answer at his option; and if he does not appear and
answer he shall be bound by all the proceedings in the cause.
If the plaintiff shall require him to appear and answer he shall
be entitled to the costs of all the proceedings against him un-
less the court shall otherwise direct.

55.

Whenever an injunction is asked for by the bill to stay
proceedings at law, if the defendant do not enter his appear-
ance and plead, demur, or answer to the same within the time
prescribed therefor by these rules, the plaintiff shall be en-
titled as of course, upon motion, without notice, to such in-
junction. But special injunetions shall be grantable only
upon due notice to the other party by the court in term or
by a judge thereof in vacation, after a hearing, which may be
ex parte, if the adverse party does not appear at the time and
place ordered. In every case where an injunction—either tl.le
common injunction or a special injunction—is awarded i
vacation, it shall, unless previously dissolved by the judge
granting the same, continue until the next term of the court.
or until it is dissolved by some other order of the court.

BILLS OF REVIVOR AND SUPPLEMENTAL BILLS.

56.

Whenever a suit in equity shall become abated by the death
of either party, or by any other event, the same may be re-
vived by a bill of revivor or a bill in the nature of a bill of re-
vivor, as the circumstances of the case may require, filed by
the proper parties entitled to revive the same, which bill H}a}’
be filed in the clerk’s office at any time; and, upon suggestion
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of the facts, the proper process of subpcena shall, as of course,
be issued by the clerk, requiring the proper representatives
of the other party to appear and show cause, if any they have,
why the cause should not be revived. And if no cause shall
be shown at the next rule-day which shall occur after fourteen
days from the time of the service of the same process, the suit
shall stand revived, as of course.

57.

Whenever any suit in equity shall become defective from
any event happening after the filing of the bill (as, for example,
by change of interest in the parties), or for any other reason a
supplemental bill, or a bill in the nature of a supplemental
bill, may be necessary to be filed in the cause, leave to file the
same may be granted by any judge of the court on any rule-
day upon proper cause shown and due notice to the other
Party. And if leave is granted to file such supplemental bill,
the defendant shall demur, plead, or answer thereto on the
hext succeeding rule-day after the supplemental bill is filed in
the clerk’s office, unless some other time shall be assigned by
a judge of the court.

8.

It shal.l not be necessary in any bill of revivor or supple-
mental bill to set forth any of the statements in the original

swit, unless the special circumstances of the case may require
1t.

ANSWERS.
59.1

Every defendant, may swear to his answer before any jus-
£8 e Jl.ldge of any court of the United States, or before any
tommissioner appointed by any Circuit Court to take testi-

ti

mony or de
pointed by
of g

positions, or before any master in chancery ap-
any Circuit Court, or before any judge of any court
State or Territory, or before any notary public.

1
18 QT;;défist?%giding the words, “or before any notary public,” March 5
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AMENDMENT OF ANSWERS.
60.

After an answer is put in, it may be amended, as of course,
in any matter of form, or by filling up a blank, or correcting a
date, or reference to a document, or other small matter, and
be resworn, at any time before a replication is put in, or the
cause is set down for a hearing upon bill and answer. But
after replication, or such setting down for a hearing, it shall
not be amended in any material matters, as by adding new
facts or defenses, or qualifying or altering the original state-
ments, except by special leave of the court, or of a judge
thereof, upon motion and cause shown, after due notice to the
adverse party, supported, if required, by affidavit; and in
every case where leave is so granted, the court or the judge
granting the same may, in his discretion, require that the same
be separately engrossed, and added as a distinet amendment
to the original answer, so as to be distinguishable therefrom.

EXCEPTIONS TO ANSWERS.
61.

After an answer is filed on any rule-day, the plaintiff shal
be allowed until the next succeeding rule-day to file in the
clerk’s office exceptions thereto for insufficiency, and no
longer, unless a longer time shall be allowed for the purposé,
upon cause shown to the court, or a judge thereof; and, if no
exception shall be filed thereto within that period, the an-
swer shall be deemed and taken to be sufficient.

62.

When the same solicitor is employed for two or more de-
fendants, and separate answers shall be filed, or other pro-
ceedings had, by two or more of the defendants separately,
costs shall not be allowed for such separate answers, 0f O?her
proceedings, unless a master, upon reference to him, shall
certify that such separate answers and other proceedings were
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necessary or propery and ought not to have been joined to-
gether.
63.

Where exceptions shall be filed to the answer for insuffi-
ciency, within the period prescribed by these rules, if the
defendant shall not submit to the same and file an amended
answer on the next succeeding rule-day, the plaintiff shall
forthwith set them down for a hearing on the next succeeding
rule-day thereafter, before a judge of the court, and shall en-
ter, as of course, in the order-book, an order for that purpose;
and if he shall not so set down the same for a hearing, the
exceptions shall be deemed abandoned, and the answer shall
be deemed sufficient; provided, however, that the court, or
any judge thereof, may, for good cause shown, enlarge the
time for filing exceptions, or for answering the same, in his
discretion, upon such terms as he may deem reasonable.

64.

If, at the hearing, the exceptions shall be allowed, the de-
fendant shall be bound to put in a full and complete answer
thereto on the next succeeding rule-day; otherwise the plain-
tiff shall, as of course, be entitled to take the bill, so far as the
matter of such exceptions is concerned, as confessed, or, at his
election, he may have a writ of attachment to compel the de-
ff‘/ndant to make a better answer to the matter of the excep-
tlo_ns} and the defendant, when he is in custody upon such
writ, shall not be discharged therefrom but by an order of the
court, or of a judge thereof, upon his putting in such answer,

and complying with such other terms as the court or judge
may direct.

65.

If, upon argument, the plaintiff’s exceptions to the answer
S}}&H be overruled, or the answer shall be adjudged insuffi-
dent, the prevailing party shall be entitled to all the costs
occasioned thereby, unless otherwise directed by the court, or
the judge thereof , at the hearing upon the exceptions.

VoL, ccx—34
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REPLICATION AND ISSUR,
66.

Whenever the answer of the defendant shall not be excepted
to, or shall be adjudged or deemed sufficient, the plaintiff
shall file the general replication thereto on or before the next
succeeding rule-day thereafter; and in all cases where the gen-
eral replication is filed, the cause shall be deemed, to all in-
tents and purposes, at issue, without any rejoinder or other
pleading on either side. If the plaintiff shall omit or refuse
to file such replication within the preseribed period, the de-
fendant shall be entitled to an order, as of course, for a dis-
missal of the suit; and the suit shall thereupon stand dismissed,
unless the court, or a judge thereof, shall, upon motion, for
cause shown, allow a replication to be filed nunc pro tun,
the plaintiff submitting to speed the cause, and to such other
terms as may be directed.

TESTIMONY—HOW TAKEN.
67.1

After the cause is at issue, commissions to take testimony
may be taken out in vacation as well as in term, jointly by
both parties, or severally by either party, upon interrogatories
filed by the party taking out the same in the clerk’s office, ten
days’ notice thereof being given to the adverse party to file
cross-interrogatories before the issuing of the commission; an
if no cross-interrogatories are filed at the expiration of the
time the commission may issue ex parte. In all cases the com-
missioner or commissioners may be named by the court or by
a judge thereof; and the presiding judge of the court exer
cising jurisdiction may, either in term time or in vacationl, vest
in the clerk of the court general power to name commissiones
to take testimony.

f
1 This rule was promulgated in this form (except the last sentence thereof);

May 2, 1892, 144 U. S. 689. iy
For its form as originally promulgated and the amendments, see3.
Ixii; 17 How, vii; 1 Black, 6; 9 Wall. vii; 139 U. S, 707; 149 U. 8. 79
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Either party may give notice to the other that he desires
the evidence to be adduced in the cause to be taken orally,
and thereupon all the witnesses to be examined shall be exam-
ined before one of the examiners of the court, or before an
examiner to be specially appointed by the court. The ex-
aminer, if he so request, shall be furnished with a copy of the
pleadings.

Such examination shall take pla<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>