RECOMMENDATIONS BY THE JUSTICES

OF THE SUPREME COURT OF THE UNITED STATES FOR RULES
TO BE ADOPTED BY THE CIRCUIT COURTS OF APPEALS ES-
TABLISHED BY THE ACT OF MARCH 3, 1891.

The Justices of the Supreme Court of the United States
recommend to each Circuit Court of Appeals that it adopt the
following Rules (with sueh other rules as it may make under
the provision of §2 of “An act to establish Circuit Courts of
Appeals, and to define and regulate in certain cases the juris-
diction of the courts of the United States, and for other pur-
poses,” approved March 3, 1891).

MeLviLLe W. FULLER.
Chief Justice.

RULES.

1.
NAME,

The court adopts “ United States Circuit Court of Appeals for
the First Circuit” as the title of the court. [Change the word
“First” as necessary.]

2.
SEAL.

The seal shall contain the words “United States” on the
upper part of the outer edge; and the words “Circuit Court of
Appeals” on the lower part of the outer edge, running frOfn
left to right; and the words “First Circuit” in two lines, I
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the centre, with a dash beneath. [Change the word ‘First”
as necessary.] [See specimen of seal below.]

TERMS.

One term of this court shall be held annually at the city of
Boston on the of October, and shall be adjourned to
such times and places as the court may from time to time
designate. [Fill the blank and change the word ‘Boston”
as necessary, according to the act.]

4,
QUORUM.

1. If, at any term, a quorum does not attend on any day
appointed for holding it, any judge who does attend may ad-
journ the court from time to time, or, in the absence of any
judge, the clerk may adjourn the court from day to day. If,
during a term, after a quorum has assembled, less than that
number attend on any day, any judge attending may adjourn
the court from day to day until there is a quorum, or may
adjourn without day.

2. Any judge attending when less than a quorum is present‘
may make all necessary orders touching any suit, proceeding,
or process depending in or returned to the court, preparatory
to hearing, trial, or decision thereof.

5.
CLERK.
L. The clerk’s office shall be kept at the place designated in
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the act creating the court at which a term shall be held an-
nually.

2. The clerk shall not practice, either as attorney or coun-
sellor, in this court or in any other court while he shall continue
to be clerk of this court.

3. He shall, before he enters on the execution of his office,
take an oath in the form prescribed by § 794 of the Revised
Statutes, and shall give bond in a sum to be fixed, and with
sureties to be approved, by the court, faithfully to discharge
the duties of his office and seasonably to record the decrees,
judgments, and determinations of the court. A copy of such
bond shall be entered on the journal of the court, and the bond
shall be deposited for safe-keeping as the court may direct.

4. He shall not permit any original record or paper to be
taken from the court-room or from the office, without an
order from the court.

6.
MARSHAL, CRIER, AND OTHER OFFICERS.

1. Every marshal and deputy marshal shall, before he en-
ters on the duties of his appointment, take an oath in the form
prescribed by § 782 of the Revised Statutes, and the marshal
shall, before he enters on the duties of his office, give bond in
a sum to be fixed, and with sureties to be approved, by the
court, for the faithful performance of said duties by himself
and his deputies. Said bond shall be filed and recorded in
the office of the clerk of the court.

2. The marshal and crier shall be in attendance during the
sessions of the court, with such number of bailiffs and mes-
sengers as the court may, from time to time, order.

7.
ATTORNEYS AND COUNSELLORS.

All attorneys and counsellors admitted to practice in the
Supreme Court of the United States, or in any Circuit Court
of the United States, shall become attorneys and counsellors
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in this court on taking an oath or affirmation in the form pre-
scribed by Rule 2 of the Supreme Court of the United States
and on subseribing the roll; but no fee shall be charged therefor.

3.
PRACTICE.

The practice shall be the same as in the Supreme Court of
the United States, as far as the same shall be applicable.

9.
PROCESS.

All process of this court shall be in the name of the President
of the United States, and shall be in like form and tested in the
same manner as process of the Supreme Court.

10.
BILL OF EXCEPTIONS.

The judges of the Circuit and District Courts shall not allow
any bill of exceptions which shall contain the charge of the
court at large to the jury in trials at common law, upon any
general exception to the whole of such charge. But the party
excepting shall be required to state distinctly the several
matters of law in such charge to which he excepts; and those
matters of law, and those only, shall be inserted in the bill of
exceptions and allowed by the court.

11,
ASSIGNMENT OF ERRORS.

The plaintiff in error or appellant shall file with the clerk
of the court below, with his petition for the writ of error or
appeal, an assignment of errors, which shall set out separately
and particularly each error asserted and intended to be urged.

%0 writ of error or appeal shall be allowed until such assign-
ment of errors shall have been filed. When the error alleged
Is to the admission or to the rejection of evidence, the assign-
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ment of errors shall quote the full substance of the evidence
admitted or rejected. When the error alleged is to the charge of
the court, the assignment of errors shall set out the part referred
to totidem verbis, whether it be in instructions given or in
instructions refused. Such assignment of errors shall form part
of the transeript of the record and be printed with it. When
this is not done, counsel will not be heard, except at the re
quest of the court; and errors not assigned according to this
rule will be disregarded, but the court, at its option, may
notice a plain error not assigned.

12.
OBJECTIONS TO EVIDENCE IN THE RECORD.

In all cases of equity or admiralty jurisdiction, heard in
this court, no objection shall be allowed to be taken to the ad-
missibility of any deposition, deed, grant, exhibit, or transla-
tion found in the record as evidence, unless objection was
taken thereto in the court below, and entered of record; but
the same shall otherwise be deemed to have been admitted by
consent.

13.
SUPERSEDEAS AND COST BONDS.

1. Supersedeas bonds in the Circuit and District Courts
must be taken, with good and sufficient security, that the plain-
tiff in error or appellant shall prosecute his writ or appeal to
effect, and answer all damages and costs if he fail to make his
plea good. Such indemnity, where the judgment or decree is
for the recovery of money not otherwise secured, must be for
the whole amount of the judgment or decree, including just
damages for delay, and costs and interest on the appeal; but
in all suits where the property in controversy necessarily fol-
lows the suit, as in real actions and replevin, and in suits on
mortgages, or where the property is in the custody of the
marshal under admiralty process, or where the proceeds thereof,
or a bond for the value thereof, is in the custody of the court,
indemnity in all such cases will be required only in an amount
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sufficient to secure the sum recovered for the use and deten-
tion of the property, and the costs of the suit and just damages
for delay, and costs and interest on the appeal.

2. On all appeals from any interlocutory order or decree
granting or continuing an injunction in a Circuit or District
Court, the appellant shall, at the time of the allowance of said
appeal, file with the clerk of such Cireuit or District Court a
bond to the opposite party in such sum as such court shall
direct, to answer all costs if he shall fail to sustain his appeal.

14.
WRITS OF ERROR, APPEALS, RETURN, AND RECORD.

1. The clerk of the court to which any writ of error may be
directed shall make a return of the same by transmitting a
true copy of the record, bill of exceptions, assignment of errors,
and all proceedings in the case, under his hand and the seal of
the court.

2. In all cases brought to this court, by writ of error or ap-
peal, to review any judgment or decree, the clerk of the court
by which such judgment or decree was rendered shall annex
to and transmit with the record a copy of the opinion or opin-
ions filed in the case.

3. No case will be heard until a complete record, containing
in itself, and not by reference, all the papers, exhibits, dep-
ositions, and other proceedings, which are necessary to the
hearing in this court, shall be filed.

4. Whenever it shall be necessary or proper, in the opinion
of the presiding judge in any Circuit or District Court, that
original papers of any kind should be inspected in this court
upon writ of error or appeal, such presiding judge may make
such rule or order for the safe-keeping, transporting, and re-
turn of such original papers as to him may seem proper; and
this court will receive and consider such original papers in
connection with the transcript of the proceedings.

5. All appeals, writs of error, and citations must be made
returnable not exceeding thirty days from the day of signing
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the citation, whether the return day fall in vacation or in term
time, and be served before the return day.

6. The record in cases of admiralty and maritime jurisdic-
tion shall be made up as provided in General Admiralty Rule
No. 52 of the Supreme Court.

15.
TRANSLATIONS.

Whenever any record transmitted to this court upon a writ
of error or appeal shall contain any document, paper, testi-
mony, or other proceeding in a foreign language, and the record
does not also contain a translation of such document, paper,
testimony, or other proceeding, made under the authority of
the inferior court, or admitted to be correct, the record shall
not be printed; but the case shall be reported to this court by
the clerk, and the court will thereupon remand it back to the
inferior court, in order that a translation may be there sup-
plied and inserted in the record.

16.
DOCKETING CASES,

1. It shall be the duty of the plaintiff in error or appellant
to docket the case and file the record thereof with the clerk
of this court by or before the return day whether in vacation
or in term time. But for good cause shown the justice or
judge who signed the citation, or any judge of this court, may
enlarge the time by or before its expiration, the order of en-
largement to be filed with the clerk of this court. If the plain-
tiff in error or appellant shall fail to comply with this rule,
the defendant in error or appellee may have the cause docketed
and dismissed upon producing a certificate, whether in term
time or vacation, from the clerk of the court wherein the
judgment or decree was rendered, stating the case and certify-
ing that such writ of error or appeal has been duly sued out
or allowed. And in no case shall the plaintiff in error or ap-
pellant be entitled to docket the case and file the record after
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the same shall have been docketed and dismissed under this
rule, unless by order of the court.

2. But the defendant in error or appellee may, at his option,
docket the case and file a copy of the record with the clerk of
this court; and if the case is docketed and a copy of the record
filed with the clerk of this court by the plaintiff in error or
appellant within the period of time above limited and pre-
scribed by this rule, or by the defendant in error or appellee
at any time thereafter, the case shall stand for argument at
the term.

3. Upon the filing of the transcript of a record brought up
by writ of error or appeal, the appearance of the counsel for
the party docketing the case shall be entered.

17.

DOCKET.

The clerk shall enter upon a docket all cases brought to
and pending in the court in their proper chronological order,
and such docket shall be called at every term, or adjourned
term; and if a case is called for hearing at two terms succes-
sively, and upon the call at the second term neither party is
prepared to argue it, it will be dismissed at the cost of the plain-
tiff in error or appellant, unless sufficient cause is shown for
further postponement.

18.

CERTIORARI.

No certiorari for diminution of the record will be hereafter
awarded in any case, unless a motion therefor shall be made
in writing, and the facts on which the same is founded shall,
if not admitted by the other party, be verified by affidavit.
And all motions for such certiorari must be made at the first
term of the entry of the case; otherwise, the same will not be
granted, unless upon special cause shown to the court, ac-
counting satisfactorily for the delay.

VoL, cox—38
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19.
DEATH OF A PARTY.

1. Whenever, pending a writ of error or appeal in this court,
either party shall die, the proper representatives in the per-
sonalty or realty of the deceased party, according to the nature
of the case, may voluntarily come in and be admitted parties
to the suit, and thereupon the case shall be heard and deter-
mined as in other cases; and if such representatives shall not
voluntarily become parties, then the other party may suggest
the death on the record, and thereupon, on motion, obtain
an order that unless such representatives shall become parties
within sixty days, the party moving for such order, if defend-
ant in error, shall be entitled to have the writ of error or ap-
peal dismissed, and if the party so moving shall be plaintiff
in error, he shall be entitled to open the record, and, on hear-
ing, have the judgment or decree reversed, if it be erroneous:
Provided, however, That a copy of every such order shall be
personally served on said representatives at least thirty days
before the expiration of such sixty days.

2. When the death of a party is suggested, and the repre-
sentatives of the deceased do not appear within ten days after
the expiration of such sixty days, and no measures are taken
by the opposite party within that time to compel their ap-
pearance, the case shall abate.

3. When either party to a suit in a Circuit or District Court
of the United States shall desire to prosecute a writ of error
or appeal to this court, from any final judgment or decree
rendered in the Circuit or District Court, and at the time of
suing out such writ of error or appeal, the other party to the
suit shall be dead and have no proper representative within
the jurisdiction of the court which rendered such final judg-
ment or decree, so that the suit can not be revived in that
court, but shall have a proper representative in some State
or Territory of the United States, or in the District of Colum-
bia, the party desiring such writ of error or appeal may pro-
cure the same, and may have proceedings on such judgment
or decree superseded or stayed in the same manner as is nOW
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allowed by law in other cases, and shall thereupon proceed
with such writ of error or appeal as in other cases. And within
thirty days after the filing of the record in this court the plain-
tiff in error or appellant shall make a suggestion to the court,
supported by affidavit, that the said party was dead when the
writ of error or appeal was taken or sued out, and had no
proper representative within the jurisdiction of the court
which rendered such judgment or decree, so that the suit
could not be revived in that court, and that said party had a
proper representative in some State or Territory of the Uni-
ted States, or in the District of Columbia, and stating therein
the name and character of such representative, and the State
or Territory or District in which such representative resides;
and upon such suggestion, he may on motion obtain an order
that, unless such representative shall make himself a party
within ninety days, the plaintiff in error or appellant shall be
entitled to open the record, and, on hearing, have the judgment
or decree reversed if the same be erroneous: Provided, however,
That a proper citation reciting the substance of such order
shall be served upon such representative, either personally
or by being left at his residence, at least thirty days before the
expiration of such ninety days: Provided, also, That in every
such case, if the representative of the deceased party does not
appear within ten days after the expiration of such ninety
days, and the measures above provided to compel the appear-
ance of such representative have not been taken within the
time as above required, by the opposite party, the case shall
abate: And provided, also, That the said representative may
at any time before or after said suggestion come in and be
made & party to the suit, and thereupon the case shall proceed
and be heard and determined as in other cases.

20.
DISMISSING CASES.

; W.hene-ver the plaintiff and defendant in a writ of error pend-
Ing . this court, or the appellant and appellee in an appeal,
shall by their attorneys of record, sign and file with the clerk
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an agreement in writing directing the case to be dismissed,
and specifying the terms on which it is to be dismissed, as to
costs, and shall pay to the clerk any fees that may be due to
him, it shall be the duty of the clerk to enter the case dismissed,
and to give to either party requesting it a copy of the agree-
ment filed; but no mandate or other process shall issue without
an order of the court.

21,
MOTIONS.

1. All motions to the court shall be reduced to writing, and
shall contain a brief statement of the facts and objects of the
motion.

2. One hour on each side shall be allowed to the argument
of a motion, and no more, without special leave of the court,
granted before the argument begins.

3. No motion to dismiss, except on special assignment by
the court, shall be heard, unless previous notice has been
given to the adverse party, or the counsel or attorney of such
party.

22.
PARTIES NOT READY.

1. Where no counsel appears, and no brief has been filed
for the plaintiff in error or appellant, when the case is called
for trial, the defendant may have the plaintiff called and the
writ of error or appeal dismissed.

2. Where the defendant fails to appear when the case is
called for trial, the court may proceed to hear an argument
on the part of the plaintiff, and to give judgment according
to the right of the case.

3. When a case is reached in the regular call of the docket,
and there is no appearance for either party, the case shall be .
dismissed at the cost of the plaintiff.

23.
PRINTING RECORDS.
The counsel for the plaintiff in error or appellant shall print
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and file with the clerk of the court, at least six days before
the case is called for argument, twenty copies of the record,
unless a different order as to such printing is made by the court,
either of its own motion, or upon application made at least
ten days before the case is called for argument; and shall
furnish three copies of the printed record to the adverse party,
at least six days before the argument. The parties may stip-
ulate in writing that parts only of the record shall be printed,
and the case may be heard on the parts so printed, but the
court may direct the printing of other parts of the record.
If the record shall not have been printed when the case is
reached in the regular call of the docket, the case may be dis-
missed. In case of reversal, affirmance, or dismissal, with
costs, the amount paid for printing the record shall be taxed
against the party against whom costs are given.

24,
BRIEFS.

1. The counsel for the plaintiff in error or appellant shall
file with the clerk of this court, at least six days before the
case is called for argument, twenty copies of a printed brief,
one of which shall, on application, be furnished to each of the
counsel engaged upon the opposite side.

2. This brief shall contain, in order here stated—

(1) A concise abstract, or statement of the case, presenting
succinctly the questions involved, in the manmer in which
they are raised.

(2) A specification of the errors relied upon, which, in cases
b_rOUght up by writ of error, shall set out separately and par-
ticularly each error asserted and intended to be urged; and in
cases brought up by appeal the specification shall state, as par-
ticularly as may be, in what the decree is alleged to be erron-
eous. When the error alleged is to the admission or to the
Tejection of evidence, the specification shall quote the full
substance of the evidence admitted or rejected. When the
error alleged is to the charge of the court, the specification shall
set out the part referred to totidem verbis, whether it be in
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instructions given or in instructions refused. When the error
alleged is to a ruling upon the report of a master, the specifi-
cation shall state the exception to the report and the action
of the court upon it. :

(3) A brief of the argument, exhibiting a clear statement
of the points of law or fact to be discussed, with a reference
to the pages of the record and the authorities relied upon in
support of each point. When a statute of a State is cited, so
much thereof as may be deemed necessary to the decision of
the case shall be printed at length.

3. The counsel for a defendant in error or an appellee shall
file with the clerk twenty printed copies of his brief, at least
three days before the case is called for hearing. His brief
shall be of a like character with that required of the plaintiff
in error or appellant, except that no specification of errors
shall be required, and no statement of the case, unless that
presented by the plaintiff in error or appellant is controverted.

4. When there is no assignment of errors, as required by
§ 997 of the Revised Statutes, counsel will not be heard, ex-
cept at the request of the court; and errors not specified ac-
cording to this rule will be disregarded; but the court, at its
option, may notice a plain error not assigned or specified.

5. When, according to this rule, a plaintiff in error or an
appellant is in default, the case may be dismissed on motion;
and when a defendant in error or an appellee is in default he
will not be heard, except on consent of his adversary, and by
request of the court.

6. When no counsel appears for one of the parties, and no
printed brief or argument is filed, only one counsel will be heard
for the adverse party; but if a printed brief or argument is
filed, the adverse party will be entitled to be heard by two
counsel.

25.
ORAL ARGUMENTS.

1. The plaintiff in error or appellant in this court shall be
entitled to open and conclude the argument of the case. But




CIRCUIT COURTS OF APPEALS. 599

when there are cross-appeals they shall be argued together
as one case, and the plaintiff in the court below shall be en-
titled to open and conclude the argument.

2. Only two counsel will be heard for each party on the
argument of a case.

3. Two hours on each side will be allowed for the argument,
and no more, without special leave of the court, granted be-
fore the argument begins. The time thus allowed may be
apportioned between the counsel on the same side at their
discretion; provided, always, that a fair opening of the case
shall be made by the party having the opening and closing
arguments.

26.
FORM OF PRINTED RECORDS, ARGUMENTS, AND BRIEFS.

All records, arguments, and briefs printed for the use of
the court must be in such form and size that they can be con-
veniently bound together, so as to make an ordinary octavo
volume.

27.
COPIES OF RECORDS AND BRIEFS.

The clerk shall carefully preserve in his office one copy of
the printed record in every case submitted to the court for
its consideration, and of all printed motions, briefs, and ar-
guments filed therein.

28.
OPINIONS OF THE COURT.

1. All opinions delivered by the court shall, immediately
upon the delivery thereof, be handed to the clerk to be recorded.

2. The original opinions of the court shall be filed with the
clerk of this court for preservation.

3. Opinions printed under the supervision of the judge de-
livering the same need not be copied by the clerk into a book
of records; but at the end of each term the clerk shall cause
such printed opinions to be bound in a substantial manner inte




600 APPENDIX

one or more volumes, and when so bound they shall be deemed
to have been recorded within the meaning of this rule.

29.
REHEARING.

A petition for rehearing after judgment can be presented
only at the term at which judgment is entered, unless by
special leave granted during the term; and must be printed,
and briefly and distinctly state its grounds, and be supported
by certificate of counsel; and will not be granted, or permitted
to be argued, unless a judge who concurred in the judgment
desires it, and a majority of the court so determines.

30.
INTEREST.

1. In cases where a writ of error is prosecuted in this court,
and the judgment of the inferior court is affirmed, the interest
shall be calculated and levied, from the date of the judgment
below until the same is paid, at the same rate that similar
judgments bear interest in the courts of the State or Territory
where such judgment was rendered.

2. In all cases where a writ of error shall delay the proceed-
ings on the judgment of the inferior court, and shall appear
to have been sued out merely for delay, damages at a rate not
exceeding ten per cent, in addition to interest, shall be awarded
upon the amount of the judgment.

3. The same rule shall be applied to decrees for the payment
of money in cases in equity, unless otherwise ordered by this
court.

4. In cases in admiralty, damages and interest may be al-
lowed, if specially directed by the court.

31.
COSTS.

1. In all cases where any suit shall be dismissed in t}}is
court, except where the dismissal shall be for want of juris-
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diction, costs shall be allowed to the defendant in error or
appellee, unless otherwise agreed by the parties.

2. In all cases of affirmance of any judgment or decree in
this court, costs shall be allowed to the defendant in error
or appellee, unless otherwise ordered by the court.

3. In cases of reversal of any judgment or decree in this
court costs shall be allowed to the plaintiff in error or appellant,
unless otherwise ordered by the court. The cost of the tran-
seript of the record from the court below shall be taxable in
that court as costs in the case.

4. Neither of the foregoing sections shall apply to cases
where the United States are a party; but in such cases no costs
shall be allowed in this court for or against the United States.

5. When costs are allowed in this court, it shall be the duty
of the clerk to insert the amount thereof in the body of the
mandate, or other proper process, sent to the court below,
and annex to the same the bill of items taxed in detail.

6. In all cases certified to the Supreme Court or removed
thereto by certiorari or otherwise, the fees of the clerk of this
court shall be paid before a transcript of the record shall be
transmitted to the Supreme Court.

32.
MANDATE.

In all cases finally determined in this court, a mandate or
other proper process in the nature of a procedendo, shall be
issued, on the order of this court, to the court below, for the
purpose of informing such court of the proceedings in this
court, so that further proceedings may be had in such court
as to law and justice may appertain.

33.

CUSTODY OF PRISONERS ON MABEAS CORPUS.

1. Pending an appeal from the final decision of any court
or judge declining to grant the writ of kabeas corpus, the custody
of the prisoner shall not be disturbed.

2. Pending an appeal from the final decision of any court
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or judge discharging the writ after it has been issued, the
prisoner shall be remanded to the custody from which he was
taken by the writ, or shall, for good cause shown, be deta.ned
in custody of the court or judge, or be enlarged upon recog-
nizance, as hereinafter provided.

3. Pending an appeal from the final decision of any vourt
or judge discharging the prisoner, he shall be enlarged upon
recognizance, with surety, for appearance to answer the judg-
ment of the appellate court, except where, for special reasons,
sureties ought not to be required.

34.
MODELS, DIAGRAMS, AND EXHIBITS OF MATERIAL.

1. Models, diagrams, and exhibits of material forming part
of the evidence taken in the court below, in any case pending
in this court, on writ of error or appeal, shall be placed in the
custody of the marshal of this court at least ten days before
the case is heard or submitted.

2. All models, diagrams, and exhibits of material placed in
the custody of the marshal for the inspection of the court on
the hearing of a case, must be taken away by the parties
within one month after the case is decided. When this. ‘ot
done, it shall be the duty of the marshal to notify the counsel
in the case, by mail or otherwise, of the requirements of this
rule; and, if the articles are not removed within a reasonable
time after the notice is given, he shall destroy them, or make
such other disposition of them as to him may seem best.
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