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SUPREME COURT OF THE UNITED STATES.

ALLOTMENT OF JUSTICES, DECEMBER 24, 1906.1

OrpER: There having been an Associate Justice of this
court appointed since the commencement of this term, it is
ordered that the following allotment be made of the Chief
Justice and Associate Justices of this court among the ecir-
cuits, agreeably to the act of Congress in such case made and
provided, and that such allotment be entered of record, viz:

For the First Circuit, Oliver Wendell Holmes, Associate
Justice.

For the Second Circuit, Rufus W. Peckham, Associate
Justice.

For the Third Circuit, William H. Moody, Associate Justice.

For the Fourth Circuit, Melville W. Fuller, Chief Justice.

For the Fifth Circuit, Edward D. White, Associate Justice.

For the Sixth Circuit, John M. Harlan, Associate Justice.

For the Seventh Circuit, William R. Day, Associate Justice.

For the Eighth Circuit, David J. Brewer, Associate Justice.

For the Ninth Circuit, Joseph McKenna, Associate Justice.

! For the last preceding allotment see 202 U. S. vii.
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An office commonly requires something more than a single transitory act
to call it into being.

A money contribution by the Philippine Government to the performance
of certain military functions, and entrusting the funds to an officer of
the United States Army, who is held to military responsibility therefor
by court-martial, does not make that officer a civil officer of the Philip-
pine Government and amenable to trial in the civil courts for falsifica-
tion of his accounts as a public official.

The fact that an officer of the United States Army, entrusted with money
by the Philippine Government to be expended in connection with his mili-
tary command, signs his account “Disbursing Officer”’ instead of by his
military title, does not make him a civil officer of the Philippine Govern-
ment; and quere whether he could become such a civil officer in view
of the act of March 3, 1883, 22 Stat. 567, prohibiting the appointment
of officers of the United States Army to civil offices.

THE facts are stated in the opinion.

Mr. Holmes Conrad, with whom Mr. R. A. Ballinger was
on the brief, for plaintiff in error:

It appears from the record that the plaintiff in error was
VOL. CCVIIT—1 @




2 OCTOBER TERM, 1907.

Argument for Defendant in Error. 208 U. 8.

not on February 12, 1904, or at any other time, a public officer
of the United States civil government of the Philippine Islands,
nor was he a duly appointed, qualified, and acting disbursing
officer for public funds of that government, as stated in the
charge. Accused could not be a public official of such civil
government at any time under the laws of the United States.
22 Stat. 567; 1st Supp. Rev. Stat., ch. 124, p. 412.

The charge against this man is official misconduet, “abuse
of his office.” To sustain this criminal charge, there must be
shown, first, that there was such an office as that which he
is charged with having held; secondly, that he was duly ap-
pointed to that office; thirdly, that he qualified as such officer;
fourthly, that he actually held that office under such appoint-
ment and qualification; and, fifthly, that the “abuse of his
office” with which he is charged, viz., that he did “falsify a
public or official document of which he had charge,” is an
offense known to the common law, or the statute law, or even
to the Philippine law. In re Bonner, 151 U. S. 259.

While holding the office of major of the First Infantry,
United States Army, and while on duty as such officer, under
the assignment and orders of his superior officers, he was not
amenable to the courts or subject to the laws of the civil
government of the Philippine Islands for any offense com-
mitted by him in connection with the performance of his
duties as a major of infantry in the United States Army.

As citizen of the United States and a commissioned officer
of its army, lawfully stationed in the Philippine Islands, he was
entitled to a trial by jury.

The punishment to which he was sentenced was illegal be-
cause cruel and unusual.

The Solicitor General for defendant in error:

The facts as to defendant’s holding a civil office were that
upon his own initiative, by resolution of the Philippine Com-
mission and the action of the Governor, he was designated to
receive, expend and account for a certain fund for the Philip-
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pine Scout Exhibit at the St. Louis Exposition, and he accepted
the post and acted accordingly. The Philippine Supreme Court
found that he acted as a publie official and took part in the
performance of public duties. Whether he held a civil office
or not, strictly speaking, he was empowered by competent
authority, he accepted and discharged the duties imposed
upon him, and held himself out as a public official of the
Philippine government. He was thus an officer de facto, and
not a mere intruder, and he cannot escape liability by deny-
ing title. Hussey v. Smith, 99 U. 8. 20; Buck v. City of Eureka,
109 California, 504; Allen v. McNeel, 1 Mills (S. Car.), 229;
Diggs v. State, 49 Alabama, 311; People v. Church, 1 How. Pr.
366; State v. Long, 76 N. Car. 254; Wendell v. Fleming, 8 Gray,
613. He was an official within § 401 of the Philippine Penal
Code. And see 2 Viada, 695, as to the wide extension and
latitude of the law.

The provisions of §1222, and par. 4, § 1860, Rev. Stat.,
as amended, are inapplicable. They apply to the United States
and organized Territories and not to the Philippines. They
were enacted long before the islands were acquired, and their
provisions have not been extended to the islands. Evidently
neither Carrington nor his military superiors thought that he
was subject to these prohibitions.

Carrington was not entitled to a trial by jury. Dorr v.
United States, 195 U. S. 138. A soldier has no greater right
than any other person in this respect. In the United States
he is amenable to the civil courts for civil offenses, and if he is
sent under the orders of his commanding officers to a State
where the common law as to juries is not followed, he could
not demand presentment and trial under the Constitution.
The constitutional guarantees of trial by jury apply only to
citizens and others within the United States or who are brought
there for trial for offenses committed elsewhere, and not to
residents or temporary sojourners abroad. In re Ross, 140
'L.T. S. 453. The reasoning of that decision applies equally to
citizens, whether soldiers or not, in a territorial possession of
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the United States and before courts under the authority of
the United States proceeding without a jury. To have two
systems in the Philippines for different classes of persons is an
impossible conception, and would be inconsistent with the
express guarantee of the equal protection of the laws to all
persons in the islands, contained in the Philippine Bill of Rights.

There is no foundation for the idea or claim that Carrington
as an officer of the army was not subject to the jurisdiction
of the Philippine courts at all. Nothing to that effect was
intimated in Grafton v. United States, 206 U. S. 333. The points
of decision in that case involved the implication that the mili-
tary and civil jurisdiction were concurrent, and that the civil
trial and conviction there would have been valid if the court-
martial had not first tried and acquitted. The question always
is, which jurisdiction attaches first? The civil courts took juris-
diction here, and subsequently, Carrington was court-martialed
on the same transactions under the 61st Article of War, and
was dismissed from the service.

Mg. JusticE HoLMES delivered the opinion of the court.

The plaintiff in error was convicted in the Court of First
Instance, and, on appeal, by the Supreme Court of the Philip-
pine Islands, of the crime of falsification of a public document
by a public official. He brings the case here by writ of error,
setting up rights under the Constitution and statutes of the
United States that were denied by the decision below.

The complaint alleges that the plaintiff in error “being then
and there a public official of the United States civil govern-
ment of the Philippine Islands, to wit, a duly appointed and
commissioned major of the First Infantry, United States Army,
and the duly designated, qualified and acting commander of
the Provisional Battalion of the Philippine Scouts, and a duly
appointed, qualified and acting disbursing officer for public
funds of the said United States civil government of the Philip-
pine Islands, appropriated on account of said Provisional
Battalion and on account of the Louisiana Purchase Exposi-
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tion at St. Louis,” made a false voucher for the payment of
seven hundred and seventy pesos.

The plaintiff in error denies that he was a public official
within the meaning of the Philippine Penal Code, Art. 300,
or that, under the act of March 3, 1883, c. 134, 22 Stat. 567
(see Rev. Stat. §§ 1222, 1860), he could be, while he remained
an officer in the Army on the active list. The facts are as
follows: In October, 1903, the plaintiff in error wrote a letter
to the Executive Secretary of the Insular Government, sug-
gesting that, as the Second Battalion of Philippine Scouts was
expected to take part in the Louisiana Purchase Exposition,
it would be well to allow the writer, with his scouts, to put up
a model administration building of native materials for his
use, at St. Louis, decorated with native arms, ete., and es-
timating that he could do this work for $3,000, gold. Gov-
ernor Taft referred his letter to the Exposition Board, recom-
mending the project, and the board accepted it. In November
the Civil Commission passed a resolution, authorizing the
transfer “to the credit of Major F. L. Carrington, 1st United
States Infantry, commanding the Provisional Battalion of
Philippine Scouts to be transported to St. Louis in 1904 in
connection with the Philippine Exhibit,” the sum of $3,000,
“to be used and accounted for by Major Carrington in the con-
struction” of a model administration building. It was resolved
further that the disbursing officer of the Philippine Exposition
Board should deposit to the credit of Major Carrington the
further sum of $500, with which to pay some of the expenses
of families of scouts allowed to accompany them to St. Louis,
and that, on the approval of the resolutions by certain officials,
the Civil Government might “designate Major Carrington as
disbursing officer to receive the funds mentioned.” The reso-
lutions were approved, and Governor Taft in the same month
addressed a letter to “Major Frank de L. Carrington, st
U. 8. Infantry, commanding Provisional Battalion Philippine
Scouts,” saying, “You are hereby designated to withdraw,
receive, expend, and account for, the funds” above mentioned,
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“to be expended in the preparation and display of a Scout
Exhibit at the Louisiana Purchase Exposition as set forth in
said resolution.” These are all the facts that are supposed
to constitute the plaintiff in error a public official within the
Philippine Penal Code, although, it should be added, that in
signing the false doeument he added, after his name, “Maj. 1st
Infantry, D. O.;” the last letters meaning, it may be pre-
sumed, Disbursing Officer.

At this time the plaintiff in error was an officer of the Army
on the active list, detached to command a battalion of Philip-
pine scouts, admitted to be a part of the military establish-
ment of the United States. Leaving names on one side, what
happened was that he received $3,500 from civil sources, to
be used by him in connection with his military command, in
the performance of duties incident to that command. On the
face of it the proposition is extravagant that the receipt of a
small sum to be spent and done with forthwith in this way
made him an officer of the civil government, notwithstanding
the source from which it came, or the fact that he sent his
accounts to the same quarter. An office commonly requires
something more permanent than a single transitory act or
transaction to call it into being. The letter of Governor Taft
which designated Major Carrington to receive the fund says
nothing about appointing him a civil or any kind of officer,
nor did he qualify as one in any way. He was addressed by
Governor Taft and he acted in his military capacity and under
his military responsibility. He has been held to that respon-
sibility by a court-martial. The only color for an additional
liability is in the words quoted from the resolution of the Civil
Commission, authorizing the Civil Governor to designate
Major Carrington as disbursing officer, words which the Gov-
ernor wisely did not adopt, and in the fact that the plaintiff
in error gave himself that name. It is unnecessary to inquire
whether he could have made himself a civil officer if he had
tried, in view of the act of Congress absolutely prohibiting it.
Act of March 3, 1883, c. 134; 22 Stat. 567. No one dreamed
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that he was attempting it, and if he could have succeeded at
the expense of his place in the Army under Rev. Stat. § 1222,
no one supposed that he had done so, but he continued in his
military eommand undisturbed.

We think it entirely plain that the acceptance of the duty
of spending and accounting for this small fund did not amount
to holding a civil office within the statutes of the United States.
We see no sufficient reason to believe that the Philippine Penal
Code, Art. 300, purports or attempts to reach a case like that
of the plaintiff in error. The provision in Art. 401 that for
this purpose every one shall be considered a public official
who, . . . by popular election or appointment by com-
petent authority, takes part in the exercise of public functions,
does not help Article 300. That also seems to contemplate
an office having some degree of permanence. But however
that may be, the plaintiff in error was performing no public
function of the ecivil government of the Philippines; he was
performing military functions to which the civil government
contributed a little money. As a soldier he was not an official
of the Philippines but of the United States. If Philippine
legislation attempted to add to the immediate responsibilities
of the soldier in the course and performance of his duty under
the paramount authority from which that legislation derives
its right to be, we should have to inquire whether we could
gather from any act of Congress the intention to permit what
might become the instrument of dangerous attacks upon its
power. It is a wholly different question from that where a
soldier not in the performance of his duty commits an ordi-
nary crime. But we do not understand the Penal Code to
have the suggested scope.

Judgment reversed.

The same judgment will be entered in Nos. 224 and 225,
which were to abide the result of this case.
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APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES
FOR THE NORTHERN DISTRICT OF CALIFORNIA.

No. 76. Submitted December 13, 1907.—Decided January 6, 1908.

The conclusiveness of the decision of the Commissioner of Immigration,
denying a person the right to enter the United States under the immi-
gration laws, must give way to the right of a citizen to enter and also
to the right of a person seeking to enter, and alleging that he is a citizen,
to prove his citizenship, and it is for the courts to finally determine the
rights of such person.

A Chinese person seeking to enter the United States and alleging citizen-
ship is entitled to a fair hearing, and if, without a fair hearing or being
allowed to call his witnesses, he is denied admission and delivered to the
steamship company for deportation, he is imprisoned without the process
of law to which he is entitled; and although he has not established his
right to enter the country, the Federal court has jurisdiction to deter-
mine on habeas corpus whether he was denied a proper hearing and if
80, to determine the merits; but unless and until it is proved that a proper
hearing was denied the merits are not open. Untted States v. Ju Toy,
198 U. 8. 253, distinguished.

Denial of a hearing by due process cannot be established merely by
proving that the decision on the hearing that was had was wrong.

THE facts are stated in the opinion.

Mr. Mazwell Evarts, for appellant:

A United States District Court cannot refuse to grant a writ
of habeas corpus upon a petition alleging that the applicant is
a citizen of the United States, and asserting facts showing that
he was ordered deported from his country by the arbitrary
action of the immigration officers and the abuse of their dis-
cretion and powers.

Where, as in this case, the petitioner alleges facts which
show an abuse of the power and discretion vested in the im-
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migration officer who heard his case, and gives in his petition
the names of a number of persons, who, as he alleges, could
easily have shown conclusively that he was a citizen of the
United States, and further states in his petition, that he was
prevented by the immigration officer from producing these
witnesses before him, and that his attorneys were not per-
mitted to see and read the evidence which had been taken
before the immigration officer upon the investigation of his
case, then, in such a case, the rules laid down by this court
in the case of United States v. Ju Toy, 198 U. S. 253, do not
apply.

The privilege of the writ of habeas corpus cannot be denied
to a man who insists that he is a citizen of the United States,
and that he is excluded by the arbitrary action of, and the
abuse of the powers and discretion reposed in, the immigra-
tion officers, and is to be deported from his country without
an opportunity in the courts to show whether what he says
with reference to an abuse of the discretion and power by the
immigration officials is true.

The rights of a citizen are very different from the rights of
an alien. Unated States v. Wong Kim Ark, 169 U. S. 649, 653.

The Japanese Immigrant Case, 189 U. S. 86, Lem Moon Sing
v. United States, 158 U. S. 538, and Fok Yong Yo v. United
States, 185 U. S. 296, and other immigration cases discussed
and distinguished.

Mr. Assistant Attorney General Cooley, for appellee:

This court has no jurisdiction of the appeal herein. The
lack of the certificate required by the act of March 3, 1891,
c. 517, §5, 26 Stat. 826, or some equivalent thereof, is fatal
to the appeal. Courtney v. Pradt, 196 U. S. 89, 91, 92.

The petition does not expressly assert any right or privilege
under the Constitution. Whatever may be sought to be im-
plied, it certainly cannot be said that it appears from the
petition, “by a statement in legal and logical form, such as is
required in good pleading, that the suit is one which does
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really and substantially involve a dispute or controversy as
to a right which depends on the construction of the Constitu-
tion or some law or treaty of the United States.” Western
Union Telegraph Co. v. Ann Arbor R. R. Co., 178 U. 8. 244;
American Sugar Refining Co. v. New Orleans, 181 U. S. 281;
Carey v. Houston and Texas Central Ry. Co., 150 U. S. 170, 181.

The constitutionality of the rules and regulations of the
Secretary of Commerce and Labor, referred to in the petition,
was upheld by this court in the cases of United States v. Sing
Tuck, 194 U. 8. 161, and Unated States v. Ju Toy, 198 U. S.
253. That is no longer an open question, and cannot be made
the basis of an appeal to this court, even if it were properly
raised.

The averment of the petition that, had the “petitioner been
given opportunity to have an attorney, and to communicate
with his friends and other persons, he could have produced
abundant and overwhelming evidence to show that he was
born in the United States, and remained within the United
States, until 1904, when he departed to China on a temporary
visit,”” was insufficient to show that he would have been able to
prove that he wes a citizen of the United States. Under the
Wong Kim Ark case, 169 U. S. 649, 705, birth alone of a Chinese
child in the United States is not sufficient to make him a
citizen, but it must further appear that his parents at the time
of his birth had a permanent domicil and residence in the
United States and were not employed in any diplomatic or
official capacity under the Chinese Government. The allega-
tions of the petition do not meet these requirements.

Mr. Justice HoLMES delivered the opinion of the court.

This is a petition for habeas corpus by a Chinese person,
alleging that he is detained unlawfully by the General Manager
of the Pacific Mail Steamship Company on the ground that he
is not entitled to enter the United States. The petition alleges
that the petitioner is a resident and citizen of the United
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States, born in San Francisco of parents domiciled there, but
it discloses that the Commissioner of Immigration at the port
of San Francisco, after a hearing, denied his right to land,
and that the Department of Commerce and Labor affirmed
the decision on appeal. The petitioner thereupon was placed
in custody of the steamship company to be sent to China.
So far the case is within United States v. Ju Toy, 198 U. S.
253, and the petition was dismissed for want of jurisdiction
(presumably on the ground of that decision), as sufficiently
appears from the record, the reasons assigned for the appeal
and the order allowing the same. But the petition further
alleges that the petitioner was prevented by the officials of
the Commissioner from obtaining testimony, including that
of named witnesses, and that had he been given a proper op-
portunity he could have produced overwhelming evidence that
he was born in the United States and remained there until
1904, when he departed to China on a temporary visit. We
do not scrutinize the allegations as if they were contained
in a criminal indictment before the court upon a special de-
murrer, but without further detail read them as importing
that the petitioner arbitrarily was denied such a hearing and
such an opportunity to prove his right to enter the country
as the statute meant that he should have. The question is
whether he is entitled to a writ of habeas corpus on such a case
as that.

Of course if the writ is granted the first issue to be tried is
the truth of the allegations last mentioned. If the petitioner
was not denied a fair opportunity to produce the evidence
that he desired, or a fair though summary hearing, the case
can proceed no farther. Those facts are the foundation of the
jurisdiction of the District Court, if it has any jurisdiction at
all. Tt must not be supposed that the mere allegation of the
facts opens the merits of the case, whether those facts are
proved or not. And, by way of caution, we may add that
jurisdiction would not be established simply by proving that
the Commissioner and the Department of Commerce and
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Labor did not accept certain sworn statements as true, even
though no contrary or impeaching testimony was adduced.
But, supposing that it could be shown to the satisfaction of
the District Judge that the petitioner had been allowed noth-
ing but the semblance of a hearing, as we assume to be alleged,
the question is, we repeat, whether habeas corpus may not be
used to give the petitioner the hearing that he has been denied.

The statutes purport to exclude aliens only. They create
or recognize, for present purposes it does not matter which, the
right of citizens outside the jurisdiction to return to the United
States. If one alleging himself to be a citizen is not allowed
a chance to establish his right in the mode provided by those
statutes, although that mode is intended to be exclusive, the
statutes cannot be taken to require him to be turned back
without more. The decision of the Department is final, but
that is on the presupposition that the decision was after a
hearing in good faith, however summary in form. As between
the substantive right of citizens to enter and of persons alleg-
ing themselves to be citizens to have a chance to prove their
allegation on the one side and the conclusiveness of the Com-
missioner’s fiat on the other, when one or the other must give
way, the latter must yield. In such a case something must be
done, and it naturally falls to be done by the courts. In order
to decide what we must analyze a little.

If we regard the petitioner, as in Ju Toy’s case it was said
that he should be regarded, as if he had been stopped and kept
at the limit of our jurisdiction, 198 U. 8. 263, still it would be
difficult to say that he was not imprisoned, theoretically as
well as practically, when to turn him back meant that he must
get into a vessel against his wish and be carried to China. The
case would not be that of a person simply prevented from going
in one direction that he desired and had a right to take, all
others being left open to him, a case in which the judges were
not unanimous in Bird v. Jones, 7 Q. B. 742. But we need not
speculate upon niceties. It is true that the petitioner gains no
additional right of entrance by being allowed to pass the
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frontier in custody for the determination of his case. But on
the question whether he is wrongly imprisoned we must look
at the actual facts. De facto he is locked up until carried out
of the country against his will.

The petitioner then is imprisoned for deportation without
the process of law to which he is given a right. Habeas corpus
is the usual remedy for unlawful imprisonment. But on the
other hand as yet the petitioner has not established his right
to enter the country. He is imprisoned only to prevent his
entry and an unconditional release would make the entry
complete without the requisite proof. The courts must deal
with the matter somehow, and there seems to be no way so
convenient as a trial of the merits before the judge. If the
petitioner proves his citizenship a longer restraint would be
illegal. If he fails the order of deportation would remain in
force. v

We recur in closing to the caution stated at the beginning,
and add that while it is not likely, it is possible that the officials
misinterpreted Rule 6 as restricting the right to obtain wit-
nesses which the petitioner desired to produce, or Rule 7,
commented on in United States v. Sing Tuck, 194 U. S. 161,
169, 170, as giving them some control or choice as to the wit-
nesses to be heard. But unless and until it is proved to the
Sati§faction of the judge that a hearing properly so called was
denied, the merits of the case are not open, and, we may add,
the denial of a hearing cannot be established by proving that
the decision was wrong.

Order reversed.
Writ of habeas corpus to issue.

Mr. Justice BREWER concurs in the result.
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NEW YORK ez rel. EDWARD AND JOHN BURKE, LIM-
ITED, v. WELLS et al., AS COMMISSIONERS OF TAXES
AND ASSESSMENTS OF THE CITY OF NEW YORK.

ERROR TO THE SUPREME COURT OF THE STATE OF NEW YORK.
No. 39. Argued November 5, 6, 1907.—Decided January 6, 1908,

While the State may not directly tax imported goods or the right to sell
them, or impose license fees upon importers for the privilege of selling,
so long as the goods remain in the original packages and are unincorporated
into the general property, Brown v. Maryland, 12 Wheat. 419, when the
article has lost its distinctive character as an import and been mingled
with other property, it becomes subject to the taxing power of the State.
May v. New Orleans, 178 U. S. 496.

When a foreign manufacturer establishes a permanent place of business
in this country for the sale of imported articles, although the bulk of
the proceeds may be sent abroad, such proceeds as are retained here as
cash in bank and notes receivable, and are used in connection with the
business, lose the distinctive character which protects them under the
Federal Constitution and become capital invested in business in the
State and carried on under its protection and are subject to taxation by
the laws of that State.

Whether this rule applies to open accounts for goods sold, not decided, the
state court not having passed on that question.

184 N. Y. 275, affirmed.

Tais is a writ of error to the Supreme Court of the State of
New York to review the judgment rendered upon a remittitur
from the Court of Appeals of the same State, wherein an assess-
ment of taxes against the plaintiff in error, imposed by the
Board of Taxes and Assessments of the City of New York, who
are the defendants in error, was affirmed. The taxes were for
the year 1903, and were imposed under the statutes of the
State of New York taxing non-residents of the State doing
business in the State on the capital invested in such businejss,
as personal property at the place where such business is carried
on, to the same extent as if they were residents of the State.
N. Y. General Tax Law, chap. 908, Laws of 1896, § 7.

The respondents, in the return to the writ of certiorari issued
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by the Supreme Court of New York, stated that the method
by which the assessment for the year 1903 was arrived at was
as follows:

“On the statement submitted to us (Schedule A) it appeared
that the relator was a corporation organized under the laws
of the Kingdom of Great Britain and Ireland, that it had pro-
cured a certificate authorizing it to do business in this State,
that the business of the corporation proposed to be carried
on within this State, stated in its application under the pro-
visions of chapter 687 of the Laws of 1892, was importers, that
the place within the State named in said application as its
principal place of business was 409 West 14th street, that
the company transacted business within this State at No. 409
West 14th street, in the City of New York, Borough of Man-
hattan, and that the company was assessed by the State Comp-
troller for $124,000.

“It further appeared that the relator kept a wareroom and
offices in the Borough of Manhattan, to which it sent its prod-
ucts from Ireland in unbroken original packages to be sold,
that on all these goods it paid duties to the United States, that
the proceeds of the goods were at once remitted to the main
office in Dublin, after reserving the necessary amount for paying
the expenses of the business conducted in the City of New York,
that the value of the goods on hand, as shown in the statement,
was about the average amount of the goods usually kept here
for sale, that the greater part of the cash on hand and in bank
Wwas in process of transmission to the main office, that the bank
account was to a very large extent kept to cover the payment
of duties on the goods shipped here for sale, and that the entire
amount of bills receivable resulted from the sales of imported
goods in unbroken original packages, as did the cash on hand
and in bank,

The amount receivable on notes and open accounts

Pias, St ted toml et el et o e UL 5 $111,751.53
The value of goods, wares and merchandise in this

ol R ¥ TR S g b e 45,841.21
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The value of safes, fixtures and furniture in this

STREEE. Lr s Fat WG e TR o et $ 797.68
Cash on hand and in bank......... .......... 6,122.63
Cost price of imported goods on hand in unbroken

Ofigingl. paeliagey. w50 L Re e B RS, 45,841.21

Amount of bills and accounts payable, incurred

for items included in the sales and assets enu-

Theriteclranrs st i Mo GRS g T s o 24,053.91

“It was admitted that the amount invested in business in
this State was $797.68, which was the value of the relator’s
safes, fixtures and furniture in this State.

““ From all this evidence we determined that the relator had
on the second Monday of January, 1903, established and was
conducting a permanent and continuous business in this State.

“We further determined that the amount receivable on notes
and open accounts, and the cash on hand and in bank, con-
stituted capital of the relator invested in its business in this
State, and that such items were properly assessable by us.
We accordingly fixed the assessment against the relator for
the year 1903 for capital invested in business in this State at
the sum of $94,600, which amount was approximately the
aggregate value of the amount receivable on notes and open
accounts, the safes, fixtures and furniture in this State, and
the cash on hand and in bank, less the amount of bills and
accounts payable incurred for the items included in the sales
and assets enumerated in said statement.”

The assessment was confirmed when brought for review
upon certiorari before the New York Supreme Court, which
judgment was affirmed in the Appellate Division, and the latter
judgment was affirmed by the Court of Appeals (184 N. Y. 275),
from which judgment, upon remittitur, the judgment was
rendered in the Supreme Court to which this writ of error is
prosecuted.

Mr. Edmund Wetmore for plaintiff in error:
A state tax upon the proceeds received for the sale of an
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article in original and unbroken packages, imported only for
sale, and upon which duties have been paid, and where the only
disposition made of said proceeds is to collect them and at once
remit them to the importer abroad, after deducting the amount
of duties paid and the expenses necessarily incident to said
importation and sale, is a tax upon imports and a violation of
the Constitution of the United States. Brown v. Maryland,
12 Wheat. 436; Fairbank v. United States, 181 U. S. 283, 295;
The People v. Maring, 3 Keyes, 374, 376.

A tax upon the sale of imported goods, as above set forth,
is not affected by the form of the tax, whether it is eo nomine
upon the right to sell, or upon the proceeds, or upon the busi-
ness of importing, or in any other form, provided it is the same
in effect as if it was upon the right to sell, and must be paid
by the importer in like manner as a direct duty on the article
itself would be paid. Cook v. Pennsylvania, 97 U. S. 566; Mc-
Culloch v. Maryland, 4 Wheat. 436; Crandall v. State of Ne-
vada, 6 Wall. 35; Case of the State Freight Tax, 15 Wall. 232;
Western Union Tel. Co. v. Alabama, 132 U. S. 472; Fargo v.
Michigan, 122 U. S. 230; Postal Telegraph Cable Co. v. Adams,
155 U. 8. 688; Philadelphia Steamship Co. v. Pennsylvania,
122 U. 8. 236.

The tax complained of was, in effect, levied on the goods
of the plaintiff in error, and paid by the plaintiff in error for
the right to sell them, and the proceeds from which the tax
was deducted had not become part of the common mass of
property within the State of New York, nor were they invested
therein,

The proceeds of the imported goods represented by bills
receivable and cash in bank were not taxable by the State, as
’Dh.ey had not become part of the common mass of property
within the State and were not invested in business there. Their
identity as the proceeds of the sale of the goods in original
Packages was never lost. They were transmitted to the plain-
ff in error as soon as they were transmissible. The plaintiff

in error is g foreign resident, did no other business in the State
VOL. cevIIl—2
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of New York except the sale of its products in original packages
and the collection and remittance of the said proceeds, and
there is no proof or assertion that it had any other property
in the State than said goods and proceeds outside of office
furniture and fixtures. The said proceeds were not invested
in the State of New York and did not constitute taxable capital
invested in business in said State.

The fact that the plaintiff in error does business in New York
is immaterial. Its claim is that it has received from the Uni-
ted States the right to sell certain goods while in their original
packages, whether said sales are made in the course of that
business or not, and that the State cannot impose a tax, in any
form which directly impairs that right, whether the said goods
are or are not capital invested in the State, and that the tax
on the proceeds of said sale is a direct impairment of that right.

The tax cannot be sustained simply as a tax on business.
Crandall v. State of Nevada, 6 Wall. 35, and cases cited supra.

The sale of the goods in the original packages is the conver-
sion of said goods into money. The right to make that con-
version is the very thing which the Constitution protects. Mere
conversion of the imported goods which are an asset of the
business, into an asset of another form, namely, money paid
or to be paid, is not such an incorporation of the proceeds with
the general property of the country as renders them subject
to state taxation. People ex rel. National Sewing Machine
Co. v. Feitner, N. Y. Law Journal, March 15, 1899.

The fact that part of the proceeds represented by deferred
payments may be retained and expended for expenses inciden-
tal to the original sales or in payment of duties on subsequent
importations because duties must be paid in advance of tak-
ing the goods out of the custom house, does not relieve the tax
under consideration from its unconstitutional character.

Mr. George S. Coleman, with whom Mr. Francis K. Pendleton
was on the brief, for defendants in error: :
The credits and moneys of the plaintiff in error, representing
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proceeds of sales of its goods within the State of New York,
constituted capital invested in business in said State under
the provisions of the tax law.

From the fact of the final confirmation of the assessment
in this case by the highest court of the State of New York,
it will, we assume, be accepted as the law of that State, without
argument or citation of other authorities, that cash in hand
or in bank and bills and accounts receivable, being the pro-
ceeds of goods sold in regular course of a continuous business,
constitute capital invested in such business. People ex rel.
Farcy & Oppenheim Co. v. Wells, 183 N. Y. 264.

The tax imposed upon the credits and moneys representing
proceeds of sales did not contravene the provisions of the
Federal Constitution.

The tax imposed on the assessment in question violates none
of the rules established by the highest court. The value of
the imported goods in original unbroken packages was de-
ducted from the total assets, so that there is no tax imposed
on imports as such. It is not a license tax that an importer
must pay before he can sell, nor a tax upon the sales made by
him throughout the year. It is merely the annual tax on a
part of the general mass of taxable property in the State.
Brown v. Maryland, 12 Wheat. 419; Cook v. Pennsylvania, 97
U. 8. 566, and Warring v. Mayor, 8 Wa’l. 10, distinguished.

MR. JusTice Day, after making the foregoing statement,
delivered the opinion of the court.

It is the contention of the plaintiff in error that the assess-
ment upon $94,617.93, made upon office furniture, cash on
hand and in bank and the amount receivable upon bills and
accounts payable, is void, except as to the item of office furni-
ture, because of the protection afforded by the Constitution
of the United States against taxes by States upon imports.

A's to the open accounts which might be included in the bills
recelvable, the Court of Appeals declined to pass upon the
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validity of the taxes on them, as, according to the practice
in that State, it was incumbent upon the relator to point out
what part of the bills receivable were of that class, but did
hold that the cash, and the notes which it was admitted were
held in New York until maturity, although the proceeds of
sale of goods imported and sold in the original packages, were
properly within the taxing power of the State of New York
under the section of the statute referred to, and that such
exercise of power did not violate the Constitution of the Uni-
ted States. :

The section of the Constitution relied upon by the plaintiff
in error in the argument in this court is Article I, § 10, which
provides:

“No State shall, without the consent of the Congress, lay
any imposts or duties on imports or exports, except what may
be absolutely necessary for executing its inspection laws; and
the net produce of all duties and imposts, laid by any State on
imports or exports, shall be for the use of the Treasury of the
United States; and all such laws shall be subject to the re-
vision and control of the Congress.”

The contention of the learned counsel for plaintiff in error
is succinetly stated in his brief as follows:

“The ground taken by the plaintiff in error is that the tax
on the proceeds of the goods in original packages in the course
of transmission to the owner abroad is in essence and effect
a tax upon the sale of said goods, and, therefore, a tax upon
imports and a violation of the Constitution under the principle
laid down in Brown v. State of Maryland, 12 Wheat. 419, and
the cases following that decision.”

The case referred to (Brown v. Maryland) is the leading one
upon this subject, and has been cited perhaps as often as any
of the great decisions of Chief Justice Marshall, and not at-
tempted to be modified in the subsequent decisions of this
court. In that case this section, as well as Article I, § 8, the
commerce clause of the Constitution, were given consideration
by the court. It was held that an act of the State of Maryland,
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which required an importer of foreign merchandise, under
certain penalties, to take out a license from the State, for which
he should be taxed $50, before he should be authorized to sell
the imported articles in the original packages, was in violation
of the commerce clause of the Constitution and within the
prohibition on the States of the right to levy duty on importa-
tions. And in this connection the Chief Justice discussed and
laid down certain general principles by which to determine
whether an act of the legislature does interfere with the para-
mount purpose of the Constitution in these respects.

In a late case in this court Brown v. Maryland is fully con-
sidered, and the following propositions are said to be estab-
lished in that case:

“1. That the payment of duties to the United States gives
the right to sell the thing imported, and that such right to sell
cannot be forbidden or impaired by a State:

“2. That a tax upon the thing imported during the time it
retains its character as an import and remains the property
of the importer, ‘in his warehouse, in the original form or
package in which it was imported,’ is a duty on imports within
the meaning of the Constitution; and

“3. That a State cannot, in the form of a license or other-
wise, tax the right of the importer to sell; but when the importer
has so acted upon the goods imported that they have become
incorporated or mixed with the general mass of property in the
State, such goods have then lost their distinctive character as
imports, and have become from that time subject to state taxa-
tion, not because they are the products of other countries, but
because they are property within the State in like condition
with other property that should contribute, in the way of taxa-
_tion, to the support of the government which protects the owner
lsla;ﬁs person and estate.” May v. New Orleans, 178 U. S. 496,

In Cook v. Penmsylvania, 97 U. S. 566, it was held that
the tax by the State on the amount of sales of goods made by
an auctioneer of imported goods, before incorporation into
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the general property in the State, was a tax on the goods them-
selves. Previous cases were reviewed by Mr. Justice Miller,
and the result of them stated to be, p. 573:

“The tax on sales made by an auctioneer is a tax on the
goods sold, within the terms of this last decision, and, indeed,
within all the cases cited; and when applied to foreign goods
sold in the original packages of the importer, before they have
become incorporated into the general property of the country,
the law imposing such tax is void as laying a duty on imports.”

And in the late case of The American Steel & Wire Co. v.
Speed, 192 U. 8. 518, the distinction was pointed out between
taxes upon goods imported from abroad, imported in the legal
sense, and those sent from another State; as to which latter
class of merchandise the States have the power, after the goods
reach their destination and are held for sale, to tax them.
Whereas, following Brown v. Maryland, where goods are im-
ported in the strict sense they preserve their character as im-
ports so long as they are not sold in the original packages in
which they are imported or by the act of the importer incorpo-
rated into the general property of the State.

It may be stated as the result of the decisions that as to im-
ported goods the State may not impose taxes directly upon the
goods or upon the right to sell them, or impose license fees upon
importers for the privilege of selling, so long as the goods re-
main in the original package unincorporated into the general
property. All such attempts at taxation are in violation of the
Constitution and void.

But in Brown v. Maryland, and in subsequent cases in this
court, the principle is recognized, as was stated by Chief Jus-
tice Marshall in the original case, that this prohibition in the
Constitution should be carried “no further than to prevent
the States from doing that which it was the great object of the
Constitution to prevent;” which was interference with either
the collection of duties upon imports or the right of the im-
porter, who has paid duty, to sell the imported goods in the
unbroken packages in which they were imported.
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The Chief Justice instanced the case of the pedler who carried
goods unpacked from the original packages for sale through
the country, and the case of the importer of plate for his own
use, whose privileges did not extend beyond the protection
of the right of the importer to sell in the original packages, and
whose conduct in reference to the goods had been such as to
destroy their character as original packages and mingle them
with the goods and property of the country, and thus, not-
withstanding their importation, to make them, for the purpose
of taxation, part of the general property of the country and
liable to contribute in consideration of the protection received,
to the general welfare, by way of taxes levied for public pur-
poses. This right of taxation by the State was distinctly recog-
nized in May v. New Orleans, 178 U. 8. 496, where the goods
imported in the original packages were separated therefrom
and placed on the shelves and counters of the importing mer-
chant,.

The exact question in this case is, has a condition of facts
arisen which renders applicable the principle that the thing
taxed has lost its distinctive character as an import in such
sense that it has become subject to the taxing power of the
State?

The power of the State of New York to impose a tax upon
the cash and these notes as capital employed in a business
within the State, laying aside for the moment the question as
to their character as proceeds of the sale of imports, cannot
be doubted in view of the previous decisions of this court.
Particularly the recent case of Metropolitan Life Insurance Co.
of New York v. City of New Orleans, decided at the last term,
205 U. 8. 395, wherein it was held that those engaged in the
business of lending money in a State, being non-residents of
the same, might be taxed upon the capital employed in such
b}l_siness, precisely as the State could tax the capital of its own
citizens,

The constitutional protection as we have seen is intended to
secure the right to bring in and to sell in the original packages
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the goods imported; and, that this right may not be impaired,
direct taxes upon goods or license taxes for the privilege of
sale cannot be levied, and the decision in Brown v. Marylond
recognizes that the importer may lose this right of protection
by mingling such goods with other property and altering their
character as importations in original packages, and making
them by his conduct subject to the taxing power of the State.
And we think the same principle may be applied to the proceeds
of the sale of the goods, which, while not directly taxable as
such, any more than the goods themselves, may be dealt with
by the owner in such wise as to become subject to taxation
as other property.

And we think such a case is presented in the facts now before

us. The plaintiffs in error have established a warehouse and
place of business in the State of New York for the sale of their
imported goods. This business is of a permanent character;
the goods are constantly received and sold and replaced by
other goods. Cash is deposited in bank in New York and is
subject to use as the needs of the business may require. In
this business it takes notes for sales of such goods. These
notes are not directly transmitted to its home office in Dublin,
but are held for collection in connection with the business in
New York, and while the bulk of the proceeds may be sent
abroad, sufficient sums are retained to meet the expenses of
the business and pay duties on subsequent importations of
goods.
" We think the constitutional protection afforded the importer
against state action does not require the property thus held
and used to be exempted from state taxation. While it is
true that a large proportion of proceeds of the notes after col-
lection are sent to the home office of the plaintiffs in error,
théy are not taxed in transit as the proceeds of sale of imported
goods, for the notes are held in New York for collection, and
when paid a part of the proceeds are held for other purposes
in connection with the business and the balance remitted to
the home office.




YOSEMITE MINING CO. ». EMERSON. 25
208 U. 8. Syllabus.

By reason of this course of conduct we think these proceeds
have lost that distinctive character which would give them the
right to the protection of the Federal Constitution under the
clause invoked, and the cash taxed and the amount of these
notes have become capital invested in business in the State of
New York, which business is carried on under the protection
of the laws of that State, and, so far as the capital is invested
in it, is subject to taxation by the laws of the State.

We think the Court of Appeals did not err, and the judg-
ment of the Supreme Court rendered upon remittitur from the
Court of Appeals is

Affirmed.

YOSEMITE GOLD MINING AND MILLING COMPANY
v. EMERSON.

ERROR TO THE SUPREME COURT OF THE STATE OF CALIFORNIA.
No. 69. Argued December 13, 1907.—Decided January 6, 1908.

The object of requiring the posting of the preliminary notice of mining
claims is to make known the purpose of the discoverer and to warn others
of the prior appropriation; and one having actual knowledge of a prior
location and the extent of its boundaries, the outlines of which have been
marked, cannot relocate it for himself and claim a forfeiture of the original
location for want of strict compliance with all the statutory requirements
of preliminary notice.

The determination by the trial court that the locators of a mining claim
had resumed work on the claim after a failure to do the annual assess-
ment work, required by § 2324, Rev. Stat., and before a new location
had been made, and the finding by the highest court of the State that
such determination is conclusive, do not amount to the denial of a Fed-
eral right set up by the party claiming the right to relocate the claim,
and this court cannot review the judgment under § 709, Rev. Stat.

Quere and not decided, whether a forfeiture arises simply from a violation
of a mining rule established by miners of a district which does not ex-~
pressly make non-compliance therewith work a forfeiture.

149 California, 50, affirmed.

THE facts are stated in the opinion.
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Mr. W. C. Kennedy, for plaintiff in error. Mr. A. H. Jar-
man was on the brief:

Coyle never made a valid location of the Slap Jack Mine,
because he failed to comply with the miners’ rules and the regu-
lations of the miners of Tuolumne County, duly made in pur-
suance of § 2324 of the Revised Statutes of the United States,
and this being so the ground at the time of the location by
McWhirter was open, public mineral land of the United States.

To make a location of a mining claim under these rules
and regulations the United States laws must be followed in
reference to marking the boundaries on the ground so that
the same may be readily traced, and, in addition thereto, a
notice of location must be posted at each end of the claim.
When this is done a claim is located, and not before. These
initiatory steps must be taken before any right vests in the
locator. There must be a vested right of some kind before
there can be a forfeiture of that right. A man cannot forfeit
that which he has not, or never has had. Adams v. Crawjord,
116 California, 498.

The recording of the notice is not an act of location, but
something that follows the acts of location. The acts of loca-
tion are what are done upon the ground. The local rules of
Tuolumne County preseribed what should be done upon the
ground in order to make the location, and these rules should
have been followed.

The rules so adopted by the miners of the district, except
where in conflict with some laws of the United States or of
the State of California, being authorized and sanctioned by
express statutory enactment, are, when in force, as valid and
binding as if they were a part of the statute itself. Gird v.
California Ol Co., 60 Fed. Rep. 531-534. See also Howeth
v. Sullinger, 113 California, 550; Carter v. Baccigalupi, 83
California, 188; Northmore v. Simmons, 97 Fed. Rep. 388; and
Harvey v. Ryan, 42 California, 626,

Miners have the authority of the United States statutes and
the law of the State of California, authorizing and empowering
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them to make regulations governing the location of a mining
claim, and such regulations must be followed, otherwise the
attempted location not following such regulations is invalid
ab initio.

Mr. John E. Laskey, with whom Mr. J. P. O’Brien was on
the brief, for defendants in error:

After a claim has been marked on the ground and after the
notice has been recorded, the notice posted on the claim has
served its purpose, and it then becomes functus officio. There-
after it is immaterial whether one notice or a dozen has been
posted.

Besides, the mining rules of the Tuolumne Mining District
do not provide a penalty for a failure to post two notices; con-
sequently that requirement is simply directory and does not
operate as a forfeiture of title.

The failure of a party to comply with a mining rule or
regulation cannot work a forfeiture of his title thereto unless
the rule itself so provides. Emerson v. McWhirter, 133 Cali-
fornia, 511; McGarrity v. Byington, 12 California, 426; Bell v.
Red Rock T. & M. Co., 36 California, 214; Rush v. French, 1
Arizona, 99; Johnson v. McLaughlin, 1 Arizona, 493; Jupiter
M. Co. v. Bodie M. Co., 11 Fed. Rep. 666; Flaherty v. Gwinn,
1 Dak. Append. 509.

When McWhirter attempted to relocate the Slap Jack Mine
he had all the knowledge and information concerning the prior
location thereof which he could possibly have obtained if a
dozen notices had been posted upon the claim. He was not,
and could not, therefore, be injured or misled in any way by
the failure of Coyle to post the second notice.

Mining rules enacted by the miners for their own protection
should be liberally construed so as to effectuate that purpose.
Talmadge v. St. J. ohn, 129 California, 430.

It was not intended by the framers of these rules that they
should be given such a hypertechnical construction as would
enable a midnight marauder to despoil a locator of the fruits
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of his industry. Lawson v. United States Mining Co., 207
10531 1,

Mg. JusTick Day delivered the opinion of the court.

This case originated in an action brought to quiet title to a
certain mining claim called the Slap Jack Mine situated in
Tuolumne County, California. The case was twice in the
Supreme Court of California. In the first trial the Superior
Court of Tuolumne County gave judgment in favor of the
then defendant McWhirter; on appeal this judgment was
reversed. 133 California, 510. After the case went back the
present plaintiff in error, the Yosemite Gold Mining and Mill-
ing Company as the successors in interest to McWhirter and
defendants Argall, was made a defendant.

As to the Argall interest, covering nine-twentieths of the
property, based on the same location, while judgment was ren-
dered in the court below as to this interest against the present
plaintiff in error, in the Supreme Court a new trial was awarded
and the case remanded, and with that interest we have noth-
ing to do upon this writ of error.

As to the remaining eleven-twentieths, the court rendered
a final judgment against the present plaintiff in error, Yosemite
Gold Mining and Milling Company, decreeing that the defend-
ants in error F. F. Britton and Anne L. Emerson were each
the owner of one undivided fourth part of the claim, and de-
fendant in error Miller the owner of the one undivided twentieth
part thereof. 149 California, 50. To this judgment the present
writ of error is prosecuted.

We proceed to examine the questions which are now in this
court. The mining claim of the Yosemite Gold Mining and
Milling Company, plaintiff in error, is based upon the attempted
location thereof within the same limits as the original Slap
Jack Mine, made by McWhirter on January 1, 1899, shortly
after midnight. McWhirter undertook to “jump” the former
claim upon the theory that the assessment work for the year
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1898 required by § 2324, Rev. Stat., as amended in 1880, 21
Stat. 61, 2 U. S. Comp. Stat. 1426, had not been done.

The first contention made by the plaintiff in error is that
one Coyle, under whom the defendants in error claim title,
never made a valid location of the mining claim, because he
posted but one notice of location upon the claim. Under the
authority of §2324, Rev. Stat., supra, the miners of every
mining district are given authority to make regulations not
in conflict with the laws of the United States or any State or
Territory in which the distriet is situated. 2 Comp. Stat. 1426.
Section 3 of the Mining Rules and Regulations of Tuolumne
Mining District of Tuolumne County, California, provides:

“Sgc. 3. Mining claims hereafter located in said district
upon veins or lodes of quartz, or other rock, or veins of metal,
or its ores, shall be located in the following manner, to wit:
By posting thereon two notices, written or printed upon paper,

or some metallic or other substance, each to be posted in such
manner as to expose to view the full contents of the notice,
one of which shall be posted in a conspicuous place at each end
of the claim. Said notices shall contain the name or names of
locators, the date of the location, and such a description of the
claim or claims located, by reference to some natural object or
permanent monument as will identify the claim. Said notice
may be in the following form, to wit:

““Notice is hereby given that the undersigned have taken
up — hundred feet of this vein or lode, and that the claim so
taken up is described as follows: (Here insert desecription.)
Dated — day of , 18—,

“‘A. B,
[{¥3 C' D'l 2

The Supreme Court of California held that its decision in
_the present case upon this question was concluded by the rul-
Ing made upon the first appeal, which decision continued to be
the law of the case. Upon the first appeal (133 California,
610) it was held that the failure to comply with the mining
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rules in this respect would not work a forfeiture of title, inas-
much as there was nothing in the rules which made non-
compliance a cause of forfeiture; that unless the rule so pro-
vided, the failure to comply with its requirements would not
work a forfeiture. The court cited other California cases to
the same point and cases from the Supreme Court of Arizona,
Rush v. French, 1 Arizona, 99; Johnson v. McLaughlin, 1
Arizona, 493; also the decision of Judge Sawyer in Jupiter
Mining Company v. Bodie Consolidated Mining Company, 11
Fed. Rep. 666. There seems to be a conflict in state decisions
upon this subject. The Supreme Court of Montana differs
with the Supreme Court of California. King v. Edwards, 1
Montana, 235, 241. As does also the Supreme Court of Nevada.
Mallett v. Uncle Sam G. & S. M. Company, 1 Nevada, 188.
Lindley, in his work on Mines, seems to prefer the California
rule as a “safe and conservative rule of decision, tending to
the permanency and security of mining titles.”” 1 Lindley on
Mines (2d ed.), § 274. But in view of the facts of this case we
do not deem it necessary to decide whether a forfeiture will
arise simply from a violation of this mining regulation.

It appears in this record that McWhirter's location was
made about three years after the Coyle location, and after the
record of the notice and the marking of the claim on the grounds
so that the boundaries could be readily seen. Furthermore it
appears from the testimony of McWhirter:

“I knew the Jim Blaine Mine, formerly the Slap Jack Mine.
I went on the property first on Saturday, December 31st, 1898.
I went with James Paul. I looked over the ground. Mr. Paul
showed me the boundaries of the claim. I ascertained the dif-
ferent points of the claim and the monuments. . . . When
I attempted to locate the claim known as the Jim Blaine Mine
I was attempting to ‘jump’ or relocate the Slap Jack Mine.
The ground embraced within the exterior boundaries of the
Jim Blaine Mine was the same ground included within the
exterior boundaries of the Slap Jack Mine. When I was on
the ground on December 31, 1898, I knew the boundaries of
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the Slap Jack Mine. They were pointed out to me by Mr.
Paul on December 31, 1898.”

In further course of examination hé testifies that he was
sent up by another party to jump the Slap Jack Mine. Me-
Whirter was not undertaking to take advantage of the want
of notice, but was “jumping” the claim on the theory that
the required amount of assessment work for 1898 had not
been done. To hold that the want of notice under such cir-
cumstances would work a forfeiture would be to permit the
rule to work gross injustice and to subvert the very purpose
for which it was enacted. The object of posting the preliminary
notice of the claim is to make known the purpose of the dis-
coverer to claim title to the same to the extent described and
to warn others of the prior appropriation. Lindley on Mines
(2d ed.), §350. In this case the locator had gone beyond this
preliminary notice; the outlines of the claim had been marked,
and the extent of the claim was fully known to McWhirter
when he attempted his location. He knew all about the loca-
tion and boundaries of the claim that any notice could have
given him. He undertook to locate his new claim precisely
within the boundaries of the old one, and was seeking to take
advantage of the want of compliance with the statutory re-
quirement as to the amount of annual assessment work to be
done. Having this knowledge, we hold that McWhirter, and
those claiming under him, could not claim a forfeiture of title
for want of preliminary notice under the former location. We
thus dispose of the only question which could be held to raise
a Federal question. Upon the other points made as to the
McWhirter interest, we think this case presents no Federal
question,

The contention is made that the assessment work required
by. §2324, Rev. Stat., was not done for the year 1898. As
Pf)lnted out by the Supreme Court of California, §2324 pro-
Vides: The mine “shall be open to relocation in the same
manr_ler as if no location of the same had ever been made,
Provided the original locators, their heirs, assigns or legal
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representatives, have not resumed work upon the claim after
failure and before such location.”  The trial court found that
the work had been resumed before the attempted adverse
location. After reciting the conflict of testimony in the trial
court as to whether the work had been resumed within the
meaning of the statute, so as to prevent such adverse location,
the Supreme Court said: “It was for the trial court to deter-
mine this conflict, which it has done by the finding in question,
and its determination is conclusive upon this appeal.”

In thus deciding the Supreme Court of the State did not,
within the meaning of § 709, Rev. Stat., decide any right of
Federal origin adversely to the plaintiffs in error. It simply
held that there was a conflict of testimony in the record upon
this subject, and that the conclusion of the court below upon
this matter of fact was conclusive upon the appellate court.
This does not amount to a denial of a Federal right, concern-
ing which the plaintiff in error had especially set up his claim
so as to give the right of review of the decision of the state
Supreme Court in this court. Dower v. Richards, 151 U. S.
658, and cases therein cited.

The judgment of the Supreme Court of California is
Affirmed.

UNITED STATES ». MILLER.

APPEAL FROM THE COURT OF CLAIMS.
No. 90. Submitted December 16, 1907.—Decided January 6, 1908.

Under §§ 1098 and 1261, Rev. Stat., and the opening clause of the Navy
Personnel Act of March 13, 1899, 30 Stat. 1004, a naval officer assigned
to duty on the personal staff of an admiral as flag lieutenant, without any
other designation, is an aid to such admiral and entitled to the additional
pay of $200 allowed to an aid of a major general in the Army.

41 C. Cl. 400, affirmed on this point.
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Under § 1262 and the act of June 30, 1882, 22 Stat. 118, an aid to an admiral
is not entitled to have his longevity pay calculated upon the additional
pay which he receives as aid, that being under § 1261, Rev. Stat., an
allowance in addition to, and not a part of, the pay of his rank.

41 C. Cl. 400, reversed on this point.

Tue facts, which involve the construction of §§ 1098 and
1261 of the Revised Statutes, and the opening clause of the
Navy Personnel Act of March 13, 1899, are stated in the
opinion.

Mr. Assistant Attorney General Van Orsdel and Mr. John
Q. Thompson, Special Attorney, for appellant.

Mr. George A. King and Mr. William B. King, for appellee.
Mr. Justice DAy delivered the opinion of the court.

This case is an action in the Court of Claims brought by
William G. Miller, a lieutenant in the Navy, and who served
as flag lieutenant on the personal staff of Rear Admiral Kautz
from July 1, 1899, to March 2, 1900, for which period he claims
that he is entitled to recover pay at the additional rate of $200
a year, as an aid to the rear admiral, and, secondly, an addi-
tional sum for longevity increase, based upon this additional
e.xllowance. The facts were found by the Court of Claims and
Judgment rendered in favor of the claimant upon both branches
of his claim. 41 C. Cl. 400. From this judgment the United
States appeals.

It is the contention of counsel for the appellee, claimant
below, that this case is ruled by the decision of this court in
United States v. Crosley, 196 U. S. 327, upon both branches.

From the findings of fact it appears that the claimant was
a lieutenant in the Navy from July 1, 1899, to March 2, 1900,
of more than fifteen years’ service. On October 15, 1898, he
Teported, by order of the Secretary of the Navy, to Rear

Admira} Kautz, commander-in-chief of the Pacific Division.
VOL. ccviii—3
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for such duty as might be assigned him on the flagship. On
that day he was assigned to duty on the personal staff of the
commander-in-chief as flag lieutenant, where he continued to
serve until March 2, 1900. During that time the personal staff
of Rear Admiral Kautz consisted of two officers, one, the
claimant, Miller, designated as flag lieutenant, and the other
flag secretary or clerk.

In the findings of fact the duties of the officers constituting
the personal staff are set forth in a letter from the Secretary
of the Navy, which we shall have occasion to notice later.

The claim for additional pay, as aid to Rear Admiral Kautz,
was predicated upon §§ 1098 and 1261 of the Revised Statutes,
providing aids to major generals, and fixing an allowance of
$200 a year in addition to the pay of the rank of such aid, and
the opening clause of the Navy Personnel Act of March 13,
1899, c. 413, 30 Stat. 1004, giving to commissioned officers of
the line of the Navy and of the Medical and Pay Corps the
same pay and allowances, except forage, as are or may be
provided for officers of corresponding rank in the Army. These
sections of the statutes were considered in Unaited States v.
Crosley, supra, and it was held that the allowance of extra
pay was due to the aid of the rear admiral, corresponding to
the extra pay allowed to the aid of the major general in the
Army. The difference in this respect between the Crosley case
and the one now under consideration is, that the claimant in
that case was designated as an aid, while in the present case
the claimant was assigned to duty on the personal staff of the
commander-in-chief as flag lieutenant, it is therefore claimed
that he is not entitled to the extra compensation due only to
an aid to the rear admiral. This argument is predicated on
§§ 343, 344 and 345 of the Regulations for the Government of
the Navy, 1896, which are as follows:

“Suc. 343. The chief of staff, flag lieutenant, clerk, and aids
shall constitute the personal staff of a flag officer.

“Sec. 344. (1) A flag officer, when ordered to a command
afloat, may, at his diseretion, nominate to the Secretary of the
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Navy a line officer not above the rank of lieutenant to serve
on his staff as flag lieutenant, and a line officer not above the
rank of lieutenant, junior grade, to serve as clerk.

“(2) The flag lieutenant, in addition to his other duties,
shall be the fleet signal officer.

“Sgc. 345. (1) A flag officer may select any officer of his
command to serve as flag lieutenant or clerk, provided his
grade accords with the rules laid down in article 344.

“(2) He may also, when necessary, select other line officers
junior to the flag lieutenant, to serve on his personal staff as
aids, but shall not assign naval cadets to such duty.” (Regu-
lations for the Government of the Navy of the United States,
1896-1897.)

It is the contention of the counsel for the Government that
this language clearly indicates that a flag lieutenant on the
staff of a rear admiral, designated in paragraph 1, § 345, is
to be distinguished from aids junior to the flag lieutenant
designated in paragraph 2 of the section. But we think it
would be giving a too narrow interpretation of the purpose of
Congress to give naval officers the same pay as officers of cor-
responding rank in the Army to construe this regulation to
deny such pay to a flag lieutenant because he may not have
been technically designated as an aid. And taking the regula-
tion literally, it does not necessarily follow that because the
rear admiral may select a junior to the flag lieutenant to serve
on his personal staff as aid, that the one designated as flag
lieutenant or clerk might not also be regarded as an aid. Be
this as it may, we think the statute should be construed so as
to effect the purpose of Congress, and that a determination of
who are aids should be arrived at by a consideration of the
nature and character of the duties of the officers constituting
the personal staff of a flag officer. Referring to the letter of
the Secretary of the Navy, embodied in the finding of facts
we find:

‘ “Asin the case of a general officer of the Army, these officers,
including the flag lieutenant, are, in every acceptation of the
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word, aids for assisting the commander-in-chief in the perform-
ance of his duties. The number of officers thus assigned is
limited only by the actual necessities of the case. In very large
fleets, where the staff work is especially heavy, two or three
so-called aids may be necessary in addition to the flag lieutenant
and the secretary. They are all, from flag licutenant to the
lowest aid in point of rank, aids in every sense of the term to
the flag officer. The senior aid of the flag officer is, in ninety-
nine cases out of a hundred, chosen by the flag officer person-
ally as a flag lieutenant. The term ‘flag lieutenant’ in itself
by no means indicates all the duties which the officer so ap-
pointed performs. Different flag officers distribute their duties
among the members of the personal staff in different ways.
Some have charge of one thing, or set of things, another has
charge of other things; but, from time immemorial, in other
naval services as well as our own, it has been customary to
term the senior aid of the flag officer the ‘flag lieutenant’ be-
cause, from time immemorial also, that aid has been placed
in charge, as one of his duties only, of the signal work of the
fleet or squadron in which he may happen to be serving.
* * * * * * * *

“It will be seen from this that the flag lieutenant is in every
respect the aid, peculiarly, of the flag officer, and his duties,
in comparison with those of an aid to a general officer, more
nearly conform to those performed by a military aid than do
those of any other officer on the personal staff of a flag officer.”

In view of the character of the duties thus required of a
flag lieutenant, who is to all intents an aid to the rear admiral,
we are of opinion that the Court of Claims did not err in its
decision on this branch of the case, that the claimant was
entitled to the increased pay awarded to the aid of a major
general, at the rate of $200 a year.

As to the contention that longevity pay should be computed
on the whole amount of the claimant’s pay, including this
allowance as aid, we think the Court of Claims was in error.
Indeed, there is a strong indication in the opinion of the learned
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judge delivering the opinion in that court that this allowance
would not have been made but for the supposed ruling ia
United States v. Crosley, supra. It is true that in Crosley’s
case the longevity pay, as computed, was based upon the $200
additional allowance on account of services as aid, but the
correctness of this method of computation was not disputed.
Two questions were made in that case, first as to the right of
the claimant to the extra $200 allowed to the aid of a major
general in the Army; second, as to whether he was entitled
to “mounted pay” allowance to major generals’ aids. Upon
well-settled principles the case could not be authority for a
point neither made nor discussed nor directly decided and only
incidentally involved therein.

Considering the question as one of first impression, we think
the statute makes it perfectly plain that longevity pay is not
to be based upon the increased allowance to an aid. The
Revised Statutes, § 1262, provides:

“There shall be allowed and paid to each commissioned
officer below the rank of brigadier general, including chaplains
and others having assimilated rank or pay, ten per centum
of t'heir current yearly pay for each term of five years of
service.”

In the case of United States v. Tyler, 105 U. S. 244, this
court held that current yearly pay upon which longevity in-
crease was to be computed should include previous longevity
Increases, and in United States v. Malls, 197 U. S. 223, it was
held that the ten per cent increase upon “pay proper” of the
compensation of officers serving beyond the continental limits
should be computed upon the total amount which the officer
was entitled to receive at the time of such service, both for
longevity pay and the pay provided by § 1261 of the Revised
Statutes. But we have to deal in this case with the statute
of June 30, 1882, ¢, 254, 22 Stat. 117, 118, which provides:

“That from and after the first day of July, eighteen hundred
and_eighty-tWO, the ten per centum increase for length of
service allowed to certain officers by section twelve hundred
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and sixty-two of the Revised Statutes shall be computed on
the yearly pay of the grade fixed by sections twelve hundred
and sixty-one and twelve hundred and seventy-four of the
Revised Statutes.”

This statute was doubtless passed to prevent the computa-
tion of longevity pay by compounding previous pay for that
purpose, which had the effect to give the increase on the pay
of the grade, and also on the previous longevity increase.
This amendatory act distinetly limits the computation of
increase pay for length of service to yearly pay of the grade
or rank of the officer entitled thereto. The allowance of $200
a year under § 1261, Rev. Stat., in “addition to the pay of
his rank,” is manifestly not the yearly pay of the grade. The
purpose of the additional allowance is to compensate the
officer during the time he is designated for a special service
as aid. His longevity pay is to be computed on the yearly pay
affixed by law to the grade or rank to which the officer belongs.

The judgment of the Court of Claims, based upon computa-
tion of longevity pay upon the additional allowance for pay
as aid, cannot be sustained, in view of the statutory provision,
and to that extent the judgment of the Court of Claims must

be modified, and, as so modified,
Affirmed.

WABASH RAILROAD COMPANY ». ADELBERT COL-
LEGE OF THE WESTERN RESERVE UNIVERSITY.

ERROR TO THE SUPREME COURT OF THE STATE OF OHIO.

No. 40. Argued November 6, 7, 1907.—Decided January 6, 1908.

Where the Federal questions are clearly presented by the answer in the
state court, and the decree rendered could not have been made “'lthUt
adversely deciding them, and, as in this case, they are substantial 85
involving the jurisdiction of the Circuit Court over property in its posses
sion and the effect to be given to its decree, this court has jurisdiction
and the writ of error will not be dismissed.
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The taking possession by a court of competent jurisdiction of property
through its officers withdraws that property from the jurisdiction of
all other courts, and the latter, though of concurrent jurisdiction, can-
not disturb that possession, during the continuance whereof the court
originally acquiring jurisdiction is competent to hear and determine
all questions respecting the title, possession and control of the property.
Under this general rule ancillary jurisdiction of the Federal courts exists
over subordinate suits affecting property in their possession although the
diversity of citizenship necessary to confer jurisdiction in an independent
suit does not exist.

The possession of property in the Circuit Court carries with it the exclusive
jurisdiction to determine all judicial questions concerning it, and that
jurisdiction continues after the property has passed out of its possession
by a sale under its decree to the extent of ascertaining the rights of, and
extent of liens asserted by, parties to the suit and which are expressly
reserved by the decree and subject to which the purchaser takes title;
and any one asserting any of such reserved matters as against the prop-
erty must pursue his remedy in the Circuit Court and the state court
is without jurisdiction.

It will be presumed that the Circuit Court, in determining the validity of
liens affecting property in its possession, will consider the decisions of
the courts of the State in which the property is situated with that respect
which the decisions of this court require.

A suit brought by the holder of some of a series of bonds, the complaint in
which alleges that the suit is brought on complainant’s behalf and also
on behalf of all others of like interest joining therein and contributing
to the expenses, and of which no other notice of its pendency is given to
Fhe other bondholders, is not a representative or class suit the judgment
in which binds those not joining therein or not privies to those who do.
Compton, v. Jesup, 68 Fed. Rep. 263, concurred in.

See also p. 609, post.

TH1s is a writ of error directed to the Supreme Court of the
State of Ohio. In that'court the defendants in error obtained
a decree declaring that certain negotiable notes held by them,
which had been made by the Toledo and Wabash Railroad
Company, were entitled to a lien on property once owned by
that company and now owned by the plaintiff in error, and
O.rdering a sale in satisfaction of that lien. The Federal ques-
tlor}s presented and such facts as are deemed material to their
decision are stated in the opinion.

Mr. Rush Taggart for plaintiff in error:
The Wabash Railroad Company claims that the prior and
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exclusive jurisdiction of all the property involved in this case
was in the Federal court from the time of the appointment of
the receivers in May, 1884, and that as the Federal court has
never relinquished such jurisdiction, the state court could
have no jurisdiction to determine the questions presented in
this case; also that the state court completely failed to give
due force and effect to the decree of foreclosure entered in
the Federal court on March 23, 1889.

The provisions of the decree of March 23, 1889, indicate a clear
intention on the part of the Federal court to retain the final
adjudication of all existing questions respecting this property,
and there can be no question as to the power of the court to
render a decree with such reservations. Julian v. Central Trust
Company, 193 U. S. 93.

Under the reservations in the decree relating to the claim
of James Compton, in view of the facts, it is perfectly clear that
this property is still within the exclusive jurisdiction of the
Federal court, and that while there, no state court could take
jurisdiction for the purpose of ascertaining claims against it.
Hagan v. Lucas, 10 Pet. 400; Williams v. Benedict, 8 How. 107,
112; Peale v. Phipps, 14 How. 375; Yonley v. Lavender, 21 Wall.
276; Barton v. Barbour, 104 U. 8. 126; Wiswall v. Simpson, 14
How. 126; Pulliam v. Osborne, 17 How. 471; Freeman v. Howe,
24 How. 450; People’s Bank v. Calhoun, 102 U. S. 256; Porter V.
Sabin, 149 U. 8. 473; Bispham’s Equity, § 413; French, Trus-
tee, v. Hay, 22 Wall. 250.

The Wabash Railroad Company, the plaintiff in error, has
fully preserved all the questions under the decree by its plead-
ings in this cause. The Federal questions of the prior and
exclusive jurisdiction of the Federal courts, resulting from the
litigations in the Federal courts, and the decree of March 23,
1889, were presented upon the pleadings at every stage of the
case to the state court, and were by the state court denied, and
therefore the questions are fully presented upon the record
justifying their consideration by this court.

The state court failed to give due force to the decree of the
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Circuit Court for the District of Indiana in the case of Ham
v. Wabash, St. Louts and Pacific Railway, which decree was a
final and conclusive adjudication of all the issues in this case.

This Ham suit in Indiana, in July, 1880, whatever may have
been its character prior to that time, became, in view of the
allegations of the amended and supplemental bill then filed,
distinctively a class suit on behalf of all the holders of equip-
ment bonds.

The decree of the Circuit Court in the Ham suit, entered in
accordance with the mandate of this court, was not a voluntary
dismissal of the bill without prejudice on complainant’s mo-
tion, nor is it an involuntary non-suit simply, but is a decree
upon the merits of the contention, a decree in favor of the de-
fendants against the complainant in that suit, finding authori-
tatively the absence of equity in the complainant’s case, and
concluding the complainants, and all of the class represented
by them as to the merits of the questions involved in that litiga-
tion. Such is the proper form of a final decree in equity. It
finds the equity of the case with the defendants, and dismisses
the plaintiff’s bill with costs to the defendants. 3 Daniel,
Chy. Pldgs. (5th ed.), 2355, 2356; Ordinances of Lord Bacon,
No. 13; Barton’s Suit in Equity (p. 207); Swan Land & Cattle

Co. v. Frank, 148 U. S. 603; Kendig v. Dean, 97 U. S. 423,
426.

Mr. John W. W arrington, with whom Mr. John C. F. Gardner,
Mr. Thomas B. Paxton, Junior, and Mr. Murray Seasongood
were on the brief, for defendants in error:

Since this case is brought here upon a writ of error to the
Supreme Court of a State, ¢ there must be some fair ground for
asserting the existence of a Federal question.” It is not enough
to show that the claim of a Federal question was set up. New
Orleans W ater Works Co. v. Louisiana, 185 U. S. 336.

The Federal question asserted must have merit. Swafford v.
Templeton, 185 U. S. 487.

No question was made by the lienors as to the validity of
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the foreclosure decree or the deed made in pursuance of it,
or as to the regularity of the proceedings under which the order
and deed were made, and it is admitted that the purchasers
took all the title that the defendants in the foreclosure suit
possessed. The judgments of the Ohio courts go no further
than the claim made by defendants in error. The most that
was claimed or decided in Ohio, was that the Federal court de-
cree could not be so made as to impair or affect the lien of de-
fendants in error, because they were not parties to the suit.
Avery v. Popper, 179 U. 8. 305, 314.

The reference to Compton’s claim in the decree did not show
a purpose to retain jurisdiction for all purposes. This court has
decided that Compton’s claim was really disposed of in the
above mentioned decree. Compton v. Jesup, 167 U. 8. 1, 31, at
p. 31; Julian v. Central Trust Co., 193 U. S. 93, discussed and
distinguished.

As to the contention that a Federal question arises because
the Ohio courts did not, as alleged, give due effect to the judg-
ment of the Circuit Court of the United States in the Ham suit
it need only be said that before any question could arise here
as to what effect the Ohio courts in this cause gave to the judg-
ment of dismissal in the Ham case, this court would have to
determine whether the Ham suit was a class ecase. It isa ques-
tion of general law, not a Federal matter, whether the Ham case
was a class suit. If it was not, then the defendants in error
could not be bound by it at all; nor were the courts of Ohio
obliged to acquiesce in the judgment of dismissal of the Federal
court in Indiana. Winona & St. Peter Railroad v. Plainview,
143 U. 8. 371, at 390.

The receivership and foreclosure proceedings in the Federal
courts from 1884 to July, 1889, have no effect upon the case at
bar, which was begun in the Ohio courts prior thereto, and the
issues were not finally made up or trial had of the case in the
state court until after the receivership and foreclosure pro-
ceedings had ended and the property been conveyed and de-
livered to the plaintiff in error. Farmers' Loan &c. Co. v. Lake
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Street &c. Co., 177 U. S. 51, 61; Louzsville Trust Co. v. Knott
(1904), 130 Fed. Rep. 820, at p. 824, per Lurton, Severens and
Richards, JJ.; Zimmerman v. So Relle (1897), 80 Fed. Rep. 417,
at p. 420, per Sanborn, Thayer and Lochren, JJ.

The possession and exclusive control of the Wabash prop-
erty ended in the United States courts when the property was
conveyed by the master commissioners to the purchasing com-
mittee and the receivers were discharged.

The Adelbert College and the cross-petitioners, defendants
in error, were not parties to the Ham suit; said suit was never
a representative suit, and the result of said suit is not a bar to
the assertion and validity of the claims of defendants in error.

Mg. Justice Moopy delivered the opinion of the court.

In 1862 the Toledo and Wabash Railway Company owned
and operated a railroad in Ohio and Indiana, and was in-
corporated under the laws of both States. That part of the
property situated in Ohio was then incumbered by two mort-
gages, one to the Farmers’ Loan and Trust Company for
$900,000, and one to Edwin D. Morgan, Trustee, for $1,000,000.
That part of the property situated in Indiana was then incum-
bered by two mortgages, one to the Farmers’ Loan and Trust
Company for $2,500,000, and one to Edwin D. Morgan, Trustee,
for $1,500,000. In that year the company issued and sold
unsecured sealed negotiable notes to the amount of $600,000,
called equipment bonds. In 1865 this company consolidated
with certain Illinois railroad corporations, thus creating the
Toledo, Wabash and Western Railway Company. This con-
solidation was authorized by and in part effected under a stat-
ute of Ohio. The holders of the equipment bonds have con-
t(?nded that the result of this consolidation was to give to these
hitherto unseeured obligations an equitable lien upon the prop-
erty of the corporation which issued them, and that the equity
of Tedemption of that property went into the hands of the con-
solidated corporation incumbered by that lien. Upon this
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question this court and the Supreme Court of Ohio have, in
the past, arrived at opposite conclusions; this court holding
(Wabash, St. Louts & Pac. Ry. v. Ham, 114 U. 8. 587), that the
equipment bonds remained unsecured, and the Ohio court
holding (Compton v. Railway Co., 45 Ohio St. 592), that the
effect of the consolidation was to create the lien claimed. This
suit was brought by the defendants in error, holders of some of
the equipment bonds, in the courts of Ohio for the purpose of
enforcing the lien stated. They prevailed by the judgment of
the Supreme Court of the State, which affirmed a decree of a
lower court establishing the indebtedness upon the bonds, de-
claring a lien to secure the payment of that indebtedness upon
the property owned, subject to the mortgages hereinbefore
stated, by the Toledo and Wabash Railway Company in 1865,
and directing a sale of such of that property as was within the
State of Ohio in satisfaction of the lien.

The case is here upon a writ of error to the Supreme Court of
Ohio to review this judgment. There are two Federal questions,
it is contended, which were erroneously decided in the court
below. The plaintiff in error insists: First, that the Ohio court
had no jurisdiction to render the decree entered in the case,
because the property affected by that decree was in the posses-
sion of a Circuit Court of the United States, and the questions
litigated in this case were within the exclusive jurisdiction of
the latter court. Second, that the decree of the Circuit Court
of the United States for the District of Indiana in the case of
Ham v. Wabash, St. Louis & Pacific Railway Company was a
final adjudication of the issues in the case at bar, binding upon
the defendants in error, and conclusive against their right to
maintain this suit. The defendants in error contend that thes.;e
questions were not properly raised in the court below, or, if
properly raised, that they are so unsubstantial as to be frivo-
lous, and therefore move that the writ of error be dismissed.
But the questions were clearly presented by the answer in the
Ohio courts, the decree rendered could not have been made
without deciding them against the contention of the railroad
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company, and we think that they are substantial and impor-
tant. The motion to dismiss is therefore overruled, and we
proceed to the discussion of the merits of the questions.

1. The first question is whether a Circuit Court of the Uni-
ted States had exclusive jurisdiction of the issues determined
by the Ohio court in the case at bar. Before beginning the
discussion of that question it is necessary to state the facts
out of which it arises. The Toledo, Wabash and Western Rail-
way Company, whose property was incumbered, as we have
seen, by mortgages of the Toledo and Wabash, for $5,900,000,
and by the claim of lien of the equipment bonds, and by other
mortgages upon the property of other corporations which en-
tered into the consolidation, itself executed two mortgages
upon all its property. By the foreclosure of one of these mort-
gages the property became vested in the Wabash Railroad
Company. This company, after executing a mortgage on its
property, consolidated with another railway company, creating
the Wabash, St. Louis and Pacific Railway Company. This
company executed in 1880 a mortgage on its property to the
Central Trust Company of New York and James Cheney for
$50,000,000. On May 27, 1884, the Wabash, St. Louis and
Pacific Railway Company, having fallen into financial diffi-
_culties, filed a bill in the Federal courts in six States, alleging
Its insolvency and asking the appointment of receivers. There-
upon receivers were appointed, qualified and took possession
of the property. Thereafter the Central Trust Company and
Cheney began proceedings in several state courts for the fore-
closure of their mortgage of $50,000,000. These proceedings
were removed to the Federal courts, and upon them a sale,
under the direction of those courts, was made in 1886 to a pur-
chasing committee. Before this sale, however, on October 17,
15%8‘%,. the Circuit Court of the United States for the Western
Division of the Northern District of Ohio dismissed the bills
for receivership and for the foreclosure of the Cheney mort-
2age as to all parties who claimed liens prior to that mortgage.
After the sale upon the foreclosure of the Cheney mortgage,
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proceedings for foreclosure of several other mortgages prior
to it were begun in the Circuit Courts of the United States,
consolidated, and resulted in decrees for foreclosure and sale
under all the mortgages. These decrees were entered in the
various Circuit Courts on March 23, 1889. In the meantime
the property remained in the possession of the Circuit Courts
through its receivers. The sale under these decrees was made
to a purchasing committee, by whom it was conveyed to a new
corporation, the Wabash Railroad Company, the plaintiff in
error. By order of the Circuit Court for the Northern District
of Ohio, made on June 18, 1889, possession of the property was
delivered by the receiver to the purchasing committee, and
he was discharged. Since August, 1889, the plaintiff in error,
the Wabash Railroad Company, has been in possession of the
property under the terms of the decrees of March 23, which
presently will be stated. None of the defendants in error were
parties to the proceedings in the Circuit Courts of the Uni-
ted States, and an attempt to remove this case from the Ohio
courts to the Circuit Court of the United States, resisted by
the defendants in error, failed. Joy v. Adelbert College, 146
U. 8. 355.

It appears from this statement that the railroad property
affected by this controversy was in the actual possession,
through receivers, of Circuit Courts of the United States from
the date of the appointment of receivers, May 27, 1884, to
the date of their discharge and the delivery of the property
to the purchasing committee, which was ordered on June 18,
1889, and was accomplished about July 1, 1889. It cannot
be and apparently is not disputed that, during that period,
the property was in the possession of the Circuit Courts of the
United States, and that that possession carried with it the
exclusive jurisdiction to determine all judicial questions con-
cerning the property. But it is earnestly contended that,
when the property passed out of the actual possession of the
United States courts, in conformity with their decrees, ir}to
the hands of the purchasers under the decrees, the exclusive
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jurisdiction of the United States courts came to an end. The
applicability of this contention to the case at bar will appear
upon a fuller statement of the origin and progress of the case
at bar in the courts of Ohio. The suit was begun on April 28,
1883, by Adelbert College alone, which was the owner of two
of the equipment bonds, each of the par value of $500, and
prayed for the decree, which, with some variations, not ma-
terial to be stated, was finally given. Nothing of moment,
beyond the service of process and the filing of pleadings, oc-
curred until 1889, when several other holders of the equip-
ment bonds joined in the suit as co-plaintiffs, by filing, with
leave of court, what is denominated an answer and cross peti-
tion, in which they prayed relief similar to that sought by the
original plaintiff. This petition was verified on January 2, 1889,
but the date of its filing does not appear in the record. Later
other similar cross petitions were filed by leave of court.
Pleadings continued to be filed from time to time by the dif-
ferent parties to the suit, the last appearing in the record
being one verified March 9, 1896, thirteen years after the
beginning of the suit and seven years after the discharge of
the receiver by the Federal court. The cause was then heard
by the Court of Common Pleas and judgment was rendered
for the bondholders in July, 1897, which, after affirmance
by an intermediate court, was affirmed by the Supreme Court
of the State. 1t appears, therefore, that the trial and judg-
ment in the state courts were long after the Federal courts
had transferred the railroad property to the purchasers under
‘d.le decrees for foreclosure, and had discharged the receiver.
S'lnce the Federal courts had parted with the physical posses-
sion of the property, they obviously could no longer exercise
an exclusive jurisdiction respecting it, unless there was some-
thing in the decrees under which the property was sold and
conveyed, which preserved to the courts the control of the
P_rroperty for the purpose of giving full effect to its judgments.
We are brought then to the consideration of the terms of those
decrees, Upon their proper interpretation and true effect our
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decision must rest. For the correct understanding of the
decrees, and especially of the reservations contained in them,
it is necessary to ascertain the progress and present status of
still another litigation. James Compton, an owner of some of
the equipment bonds, in a suit brought upon them in the Ohio
courts in 1880, obtained a decree by the judgment of the
Supreme Court of the State, ascertaining the amount due him
in respect of the bonds and accrued interest, declaring that
he was entitled to an equitable lien on the property owned
by the Toledo and Wabash Railway Company at the time of
the consolidation of 1865, subject to the mortgages upon that
property then existing, and ordering, in default of payment of
the sum found due, a sale of that part of the property which
was within the State of Ohio. Compton v. Railway Company,
45 Ohio St. 592. The entry of judgment on the mandate of
the Supreme Court was made in the Court of Common Pleas
in October, 1888. Thereupon the Circuit Court for the North-
ern District of Ohio, Western Division, made Compton a party
to the consolidated foreclosure suit, and ordered him to appear
and plead, answer or demur. Compton appeared specially and
set up his Ohio judgment. Various proceedings have been had
with respect to his claim, including a judgment in this court
in May, 1897, Compton v. Jesup, 167 U. S. 1, affirming Comp-
ton’s lien and right to a sale in satisfaction of it. After the
decision of this court, Compton’s claim was sent to a master,
who, after some ten years, made a report, which is now pend-
ing on exceptions in the Circuit Court. At the time of the
decrees of foreclosure of March, 1889, the questions concern-
ing Compton’s claim were, of course, undecided, and account
of them had to be taken in these decrees.

The decree of March 23, 1889, is very elaborate. The parts
of it material here may be stated with comparative brevity.
It ordered the foreclosure of all the mortgages upon the rail-
road property in the possession of the court, and the sale of
the property, and the disposition of the proceeds among those
adjudged to be rightfully entitled to it. After reciting that
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the property is in the possession of the court through its re-
ceiver, the decree directs that, in default of payment within
ten days of mortgage bonds and their coupons, scrip eertifi-
cates, funded debt bonds and their coupons, amounting alto-
gether to some fourteen millions of dollars, the property should
be sold at public auction to the highest bidder. It was or-
dered that the separate divisions should first be offered for
sale separately, that afterward the whole property should be
offered for sale as a unit, and that the method of sale which
resulted in the better price should stand. The special masters
appointed to conduct the sale were directed, on confirmation
of the sale and payment of the purchase price, to execute a
deed or deeds which “shall vest in the grantee or grantees all
the right, title, estate, interest, property and equity of re-
demption, except as hereby reserved, of, in and to” the property
in fee simple. The decree then proceeds to define what is
“hereby reserved.” The part of the decree which expresses
the reservation is so vital in the determination of the case that
it is printed in full in the margin.! In ascertaining its true

1 All other questions arising under the pleadings or proceedings herein not
h.ereby disposed of or determined are hereby reserved for future adjudica-
tion; including the claim for unearned interest on bonds not yet due.

. And the defendant James Compton having in open court on the final hear-
lng he‘rein objected to the rendering or entry of any decree in this cause at
this tmEle on the ground that the issues raised by the amendment to the
complainants’ amended and supplemental ancillary bill and to the cross-
bill of the cross-complainants Solon Humphreys and Daniel A. Lindley,
’[tlru?tees, and the-answers of the defendant James Compton to be filed herein
’ ;;ue not been tried and determined, the court overrules such objection and

e d.efendant James Compton duly excepts to such ruling and the entry
of ghxs‘ decree. But it is adjudged and decreed in the premises that the
:)Offéuelﬁr_lg and. entry of this decree in advance of the trial and determination

If(fl 1ssu;s is upon fmd .subject to the following conditions, to wit:

e t}}zondt e determination of such issues it shall be adjudged by this court
e br(? ‘}slcree ren(.iered by the Supreme Court of the State of Ohio in the
Pocifiy ‘;{g IJ by said James Compton against the Wabash, St. Louis and
i e l'al way Company and others, referred to in the pleadings herein,
il andlelil:f therfby declared and adjudicated in his favor continue in full
Bty effect, then 'the purchaser or purchasers at any sale or sales had

nder of that portion of the property sold, covered and affected by the

VOL. ccviri—4




50 OCTOBER TERM, 1907.

Opinion of the Court. 208 U. 8.

meaning and effect the whole situation, as it could be and
doubtless was seen by the court, must be kept in view. The
property had been in the possession of the court and managed

said lien, or the successors in the title of said purchaser or purchasers shall
pay to said James Compton or his solicitors herein, within ten days after
the entry of the decree herein in favor of said James Compton, the sum of
three hundred and thirty-nine thousand nine hundred and twenty dollars
and forty cents, with interest thereon at six per cent per annum from May 1,
1888, being the amount found due on the equipment bonds by him owned,
by the Supreme Court of Ohio, in his said suit, upon the surrender by him
of the bonds and coupons owned by him, referred to in his petition in such
suit; and in default of such payment this court shall resume possession of
the property covered and affected by the said lien of the defendant James
Compton, and enforce such decree as it may render herein in his favor by a
resale of such property or otherwise, as this court may direct.

And it is further ordered and adjudged, that notwithstanding the entry
of this decree the said issue concerning the claim and interest of said Compton
shall proceed to a final determination and decree in accordance with the
rules and practice of this court, and any decree rendered thereupon shall
bind the purchaser or purchasers at any sale or sales had hereunder, and all
persons and corporations deriving any title to or interest in said property
affected by such lien from or through them or any of them, and nothing in
this decree contained shall be construed as an adjudication of any matter
or thing as against the said James Compton, or to prejudice, annul or abridge
any right, claim, interest or lien which the said James Compton may have
in, to or upon the premises hereby directed to be sold or any part thereof,
or in, to or upon any property whatsoever embraced in this decree; it being
the intention to hereby preserve the rights of said Compton in the relation
in which he now stands towards the mortgagees parties hereto.

Any sale, conveyance or assignment of the railway and property herein-
above described made under this decree shall not have the effect of dis-
charging any part of said property from the payment or contribution to
the payment of claims or demands chargeable against the same, whether
for costs and expenses, the expenses of the receivership of said property
and the full payment of all the debts and liabilities of the receivers of the
Wabash, St. Louis and Pacific Railway Company, namely, Solon Humphreys
and Thomas E. Tutt, Thomas M. Cooley and Gen. John McNulta, or upon
intervening claims allowed or to be allowed, or upon any other claims of
allowances that have been or may hereafter be charged against the property
of the Wabash, St. Louis and Pacific Railway Company, or any part the}'ef)f'
or said receivers or either of them, or the adjustment of any equities arising
out of the same between the parties hereto, or their successors, either l;y
this court or by the Circuit Court of the United States for the Eastern_DlS'
trict of Missouri, or by any United States Circuit Court exercising e‘t‘h‘?:
original or ancillary jurisdiction over said property of the Wabash, St. Louié
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through its receiver for five years. It was desirable that it
should pass into the hands of responsible owners, freed, as far

and Pacific Railway Company, or any part thereof, or by any United States
Circuit Court to which any of the parties in the consolidated cause of the
Central Trust Company of New York and others against the Wabash,
St. Louis and Pacific Railway Company and others in the Circuit Court
of the United States for the Eastern District of Missouri, including the
receivers, have been by the said Circuit Court of the United States remitted
in proceedings or actions ancillary to the jurisdiction of said last-named
court or otherwise.

Nor shall any such sale, conveyance, transfer or assignment made under
and pursuant to this decree withdraw any of said railroad property or
interests to be sold under this decree as hereinbefore directed from the
jurisdiction of this and the other courts aforesaid, but the same shall remain
in the custody of the receiver until such time as the court shall on motion
direct said property in whole or from time to time in part to be released to
the purchaser or purchasers thereof or any of them, and shall afterwards
be subject to be retaken and, if necessary, resold if the sum so charged or
to be charged against said property or any part thereof or said receivers
as aforesaid shall not be paid within a reasonable time after being required
by order of this or said other courts.

The conveyance and transfer of said property sold under this decree shall
be subject to the powers and jurisdiction of the said courts and the pur-
chasers of the property sold under this decree or any part thereof, and the
parties hereto or their successors shall thereby become and remain subject
to said jurisdiction of said courts so far as necessary to the enforcement
of this provision of this decree, and such jurisdiction shall continue until
all the claims and demands that have been or may be allowed against said
property of the Wabash, St. Louis and Pacific Railway Company or any
part thereof, or said receivers, by order of said courts shall be fully paid and
discharged.

The provisions aforesaid shall apply to the purchasers of the same under
this decree, and all persons taking such property through or under them,
but the foregoing provisions shall not nor shall any reservation in this decree
contained have the effect or be construed, nor are they or any of them in-
tended to give to any claims that may exist any validity, character or
status superior to what they now have, nor to decide or imply that any such
claims exist,

The effect of said provisions and reservations shall be to prevent this
fiecr.ee operating as an additional defense to claims, if any there are, prior
In right to the liens of the mortgages upon said property heretofore and
hereby foreclosed and to preserve the prior right and lien of such claims
and all allowances if found and decreed to exist.

And the court reserves the right to make such further order and direction
at the foot, of this decree as may seem proper.




52 OCTOBER TERM, 1907.
Opinion of the Court. 208 U. 8.

as possible, from all prior liens and incumbrances. The ques-
tion whether Compton had a lien and right of sale to satisfy
it was unsettled, and would naturally be so for some time to
come. He was a party to the suit. Many other holders of the
equipment bonds, whose primary rights were like his, were
seeking in the Ohio courts to obtain the same judgment which
had there been awarded to him. None of them were parties
to the suit in the United States courts, but their claims and
the relief which the state court might give them could not be
overlooked by a discerning court or a prudent purchaser.
These facts and the considerations which arose out of them
called upon the court to continue its grasp upon the property
and its control of exclusive jurisdiction over it, both for the
sake of those who had just claims upon it and for the sake of
those who might purchase under the decree. A sale could not
properly or safely be made upon any other conditions. The
decree reserves: 1. All questions arising under the pleadings
and proceedings for further adjudications. 2. The rights of
Compton, which, when determined, may be enforced, after a
resumption of possession by the court, by a resale of the prop-
erty or otherwise. 3. The costs, expenses, debts and liabilities
of the receivers, which are made a charge upon the property,
to be enforced by a retaking and sale of the property. All the
foregoing reservations are clearly and unmistakably made,
the purchasers are warned that they must take title subject
to the rights thereafter to be ascertained, to which the reserva-
tions relate, and the jurisdiction of the court over the ques-
tions and the right of the court to retake and resell the prop-
erty is in terms preserved. Moreover, we are of the opinion
that the decree, fairly interpreted in the light of the circum-
stances, made a still broader reservation. It is ordered that
“any sale . . . of the railway and property

shall not have the effect of discharging any part of said prop-
erty from the payment, or contribution to the payment,

upon intervening claims allowed, or to be allowed, or upon any
other claims or allowances that have been, or may hereafter
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be, charged against the property;” and that the “jurisdiction
shall continue until all the claims and demands that have been
or may be allowed against said property . . . shall be
fully paid;” and that the reservations shall not have the effect
“to give to any claims that may exist any validity, character
or status superior to what they now have, nor to decide or
imply that any such claims exist;” and that “The effect of
said provisions and reservations shall be to prevent this decree
operating as an additional defense to claims, if any there are,
prior in right to the liens of the mortgages upon said property
heretofore and hereby foreclosed, and to preserve the prior
right and lien of such claims and all allowances if found and
decreed to exist.” This sweeping language, colored as it is by
the last paragraph quoted, with its reference to claims which
are liens prior in right to the mortgages, must be held to
include claims under the equipment bonds. Such a reserva-
tion would be natural, in view of the facts that the rights under
the equipment bonds were uncertain, and their holders not
parties to the suit, and therefore not affected by the fore-
closure. Wiswall v. Sampson, 14 How. 52, 67; United Lines
Tel. Co. v. Boston Trust Co., 147 U. 8. 431, 448; Pittsburg dec.
Railway v. Loan & Trust Co., 172 U. S. 493, 515. The effect
of the decree is to say to any purchaser under it, you must
take this property subject to all claims which this court shall
hereafter adjudge to be lawful, and you may be assured that
you .will be held to pay none other, and for the purpose of
making this statement good the court reserves jurisdiction
over the property and claims in respect to it, and the right to
take it again into possession and exercise again the power of
sale. Tt is obvious, therefore, that the court has parted with
the possession of the property only conditionally, and that it
has preserved complete control over it, and full jurisdiction
0Ver.the claims which might be made against it. We may now
consider the question whether the state court had the juris-

thtiOH to render the judgment in the case at bar, as and when
1t was rendered.
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When a court of competent jurisdiction has, by appropriate
proceedings, taken property into its possession through its
officers, the property is thereby withdrawn from the jurisdic-
tion of all other courts. The latter courts, though of concurrent
jurisdiction, are without power to render any judgment which
invades or disturbs the possession of the property while it is
in the custody of the court which has seized it. For the pur-
pose of avoiding injustice which otherwise might result, a court
during the continuance of its possession has, as incident thereto
and as ancillary to the suit in which the possession was ac-
quired, jurisdiction to hear and determine all questions re-
specting the title, the possession or the control of the property.
In the courts of the United States this incidental and ancillary
jurisdiction exists, although in the subordinate suit there is
no jurisdiction arising out of diversity of citizenship or the
nature of the controversy. Those principles are of general
application and not peculiar to the relations of the courts of
the United States to the courts of the States; they are, how-
ever, of especial importance with respect to the relations of
those courts, which exercise independent jurisdiction in the
same territory, often over the same property, persons, and con-
troversies; they are not based upon any supposed superiority
of one court over the others, but serve to prevent a conflict
over the possession of property, which would be unseemly
and subversive of justice; and have been applied by this court
in many cases, some of which are cited, sometimes in favor of
the jurisdiction of the courts of the States and sometimes
in favor of the jurisdiction of the courts of the United States,
but always, it is believed, impartially and with a spirit of re-
spect for the just authority of the States of the Union. Hagan
v Lucas, 10 Pet. 400; Williams v. Benedict, 8 How. 107; Wis-
wall v. Sampson, 14 How. 52; Peale v. Phipps, 14 How. 368;
Pulliam v. Osborne, 17 How. 471; Taylor v. Carryl, 20 Hov.
583; Freeman v. Howe, 24 How. 450; Buck v. Colbath, 3 Wall.
334; Yonley v. Lavender, 21 Wall. 276; People’s Bank v. Cak-
houn, 102 U. S. 256; Barton v. Barbour, 104 U. S. 126; Kripper-
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dorf v. Hyde, 110 U. 8. 276; Pacific B. B. of M 1ssourt v. Missours
Pacific Radlway, 111 U. 8. 505; Covell v. Heyman, 111 16/
176; Heidritter v. Elizabeth 01l Cloth Company, 112 U. S. 294;
Gumbel v. Pitkin, 124 U. S. 131; Johnson v. Christian, 125
U. S. 642; Morgan’s Co. v. Texas Central Railway, 137 U. S.
171; Porter v. Sabin, 149 U. S. 473.

The state courts in the case at bar, in deference, it is said
by counsel, to these well-established principles, deferred ac-
tion until after the property had been conveyed to the pur-
chasers under the decree of foreclosure and the receiver dis-
charged. Upon the termination of the receivership, it is urged,
the exclusive jurisdiction of the Circuit Court ended, and the
right of the state court to resume its normal jurisdiction re-
vived. As this suit was begun before the property was taken
into the possession of the Circuit Court, and when therefore
the state court had jurisdiction over it, and remained dormant,
except for the addition of parties and the filing of pleadings
and service of process, until after the receivers had been dis-
charged and the property conveyed to the purchaser, this
would be true, if, as in Shields v. Coleman, 157 U. S. 168, the
possession of the Circuit Court and its relation to the res had
come to an end. But the Circuit Court attempted, in the
decree of March 23, to prolong its control of the property,
beyond the conveyance to the purchasers and the discharge
of the receivers, up to the point of time when the claims therein
stated should be ascertained and the just remedy for them
applied, and to reserve the right to retake the property for
those purposes. The effect of reservations in a decree of fore-
f:losure, which to say the least were no broader than those
in this decree, was before the court in Julian v. Central Trust
Co., 193 U. 8. 93. The reservations in that case are stated on
Page 110, and of them the court said, p. 111: “It is obvious
that by this decree of sale and confirmation it was the intention
and purpose of the Federal court to retain jurisdiction over
the cause so far as was necessary to determine all liens and
demands to be paid by the purchaser;” and again, p. 112:
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“The Federal court by its decree, reserved the right to de-
termine what liens or claims should be charged upon the title
conveyed by the court;” and again, p. 113: “the Circuit Court
by the order made retained jurisdiction of the case to settle
all claims against the property and to determine what burdens
should be borne by the purchaser as a condition of holding
the title conveyed.” Here was a clear determination by this
court that the exclusive jurisdiction of claims against a res,
which had arisen out of the possession of the res in judicial
proceedings for foreclosure of mortgages, might be continued
after sale and conveyance of the property for the purpose of
deciding what claims were legally chargeable against it. This
is precisely what the Circuit Court attempted to do with re-
spect to the property now before us, and its right to do it is
clearly supported by the decision in the Julian case. Under
the reservations in that case the Circuit Court was held to have
power to protect the property sold by its order from sale on
an execution issued by a state court. The state court was
thought to be without power to direct such a sale, even though
its judgment was based upon a claim arising after the conveyance
of the property, because, under the peculiar facts of the case,
the judgment and execution in effect annulled the Federal
decree. The principle underlying that case, however, which
is material here, is that the jurisdiction over the res could be
continued by reservations, after the physical possession 'Of
the property had been abandoned. This court there said,
p. 112: “The Federal court, in protecting the purchaser un(lier
such circumstances, was acting in pursuance of the jurisdiction
acquired when the foreclosure proceedings were begun.” It
needs but a moment’s consideration of the facts in the case at
bar to convinee that if the exclusive jurisdiction of the Fed-
eral court were denied every evil, which that doctrine was
designed to avert, would be let in. Some time, it is to be sup-
posed, there will be a sale by order of the Federal court to
satisfy Compton’s lien. If the sale by the state court of ﬁhf’
same property to satisfy other lienholders of equal rank with
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Compton is allowed to proceed, which sale will convey the
better title? Who would be bold enough to determine for
himself that question? How much longer would the litigation
with respect to this property continue if two persons could be
found to purchase at the two sales? It is no answer to these
questions that Compton has been made a party to this suit
in the state court. He is still a party to the proceedings in
the Federal court, and he must find satisfaction for his claim
there. We are of the opinion that by the effect of the reserva-
tion in the decree of March 23, 1889, the exclusive jurisdiction
of the Federal court over the property therein dealt with has
continued, notwithstanding the conditional conveyance and
that it still exists. The defendants in error must pursue their
remedy in that court, which doubtless will consider the de-
cisions of the state courts on questions of state law with the
respect which the decisions of this court require. It follows,
therefore, that the state court was without power to decree a
sale of the property, and its judgment must be reversed.

2. There remains for decision the question whether the court
below erred in declining to hold that the case of Ham v. Wabash,
8t. Lowis & Pacific Railway Company conclusively adjudicated
the merits of the claims of the defendants in error.

The record in that ecase must now be examined. A suit
brought in a state court in 1878 by David J. Tysen, a holder
of equipment bonds, against the Wabash Railway Company,
then the owner of this railroad property, was removed to the
Cireuit Court of the United States for the Distriet of Indiana.
The suit was heard on a supplemental bill filed by Benja-
min F. Ham and several other persons, who together owned
equipment bonds of the par value of $113,500. The complain-
ants alleged that the suit was brought “on their own behalf,
as well as in behalf of all those in like interest who may come
I and contribute to the expenses of and join in the prosecution
of this suit.” No notice of the pendency of the suit was given
.tO the other holders of the bonds other than by this allegation
m the bill. The Circuit Court, after due hearing, entered a
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decree declaring that the bonds were entitled to a lien on the
property, owned by the Toledo and Wabash Railroad Com-
pany at the time of the consolidation of 1865, to secure the
payment of principal and interest, and ordering, in default
of payment, a sale of the property in satisfaction of the lien.
This decree was reversed by this court. Wabash dc. Railway v.
Ham, 114 U. S.587. Thereafter the bill was dismissed for want
of equity by the Circuit Court. It is contended that the judg-
ment in this case is a bar to the claim for lien of all the holders
of the equipment bonds, whether they were parties or privies
to that suit or not. Accordingly the judgment in the Ham case
was pleaded in the state court in this case as a bar to the suit.
The theory of the plea in bar is that the Ham suit was a repre-
sentative or class suit, and that the judgment in it bound all
of the class, even if they were not parties or privies to it. It
was held otherwise by the Circuit Court of Appeals with respect
to this very judgment, Compton v. Jesup, 68 Fed. Rep. 263,
and in that opinion we concur. We do not deem it necessary
to follow the learned counsel for the plaintiff in error in his
elaborate discussion of the nature of representative suits, and
the effect of judgments in them upon those who are not parties
or privies. Nor is it necessary to go beyond the facts of this
case, or to consider what suits may be of such a nature and
effect. In this suit Ham might have proceeded alone, as
Compton did, or with others who chose to join with him. The
allegation that the suit is brought in behalf of all who should
join and share in the expense cannot make the judgment
binding on those who do not join. Some may have preferred
another jurisdiction, some perhaps could not join without
destroying the diversity of citizenship, upon which alone the
jurisdiction was based, or some possibly had never hea.rd Qf
the pendency of the suit. It is clear if such suits in the Cl.l”CUlt
Courts of the United States could have the effect here claimed
for them, and the judgments in them were binding in all courts
against all other persons of the same class, that injustice might
result, and even collusive suits might be encouraged. We find
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1o controlling authorit, which leads us to such a conclusion.
We think that the Ham suit was not a representative suit in
the sense that the judgment in it bound the defendants in error
who were not parties to it. But for the reasons already given
the judgment must be Reversed.!

Mg. Justice HarRLAN and MR. JusTiceE PECKHAM dissent from
that part of the judgment which decides that the jurisdiction
of the Federal court was exclusive after the delivery of the
property to the purchaser under the foreclosure decree, and
the discharge of the receiver.

WINSLOW ». BALTIMORE AND OHIO RAILROAD
COMPANY.

IN ERROR TO THE COURT OF APPEALS OF THE DISTRICT OF
COLUMBIA.

No. 59. Argued December 9, 10, 1907.—Decided January 6, 1908.

The objection, taken by a property owner in a condemnation proceeding
for a part of his property, that, under the statute, his entire property
must be condemned, is waived and cannot be maintained on appeal, if
he accepts the award made by the commissioners in the condemnation
proceeding and paid in by the condemnors for the parcel actually con-

fiemned. After an award has been made and accepted the proceeding
18 functus officio.

28 App. D. C. 126, affirmed.
Tur facts are stated in the opinion.

Mr. William G. Johnson for plaintiffs in error:

The'acceptance of the fund allowed for the land actually
taken is not inconsistent with the claims of the obligation of
the company also to acquire and pay for the residue.

Tl{e proceedings are informal and no form of pleadings are
Provided. See §§ 648, 663, Rev. Stats., relating to District of

1 N
For opinion of the court on motion for rehearing and modification of the
Cree, see post, p. 609,

de
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Columbia. The objection was distinetly made in the answer
to the claimed right of the company to acquire a part only of
the land, and its obligation to acquire all was also insisted upon.
The award was in distinet parts; a specific sum, $35,392.50, for
the land taken, and $10,000 for damages to the residue, and
the plaintiffs in error only accepted the former sum, the $10,000
remaining in the registry of the court, and the order of the
court directing payment recognized this segregation of the fund
and treated the part of the fund directed to be paid as “the
amount of the appraised value of the land.”

Mr. George E. Hamilton and Mr. John W. Yerkes, with whom
Mr. Michael J. Colbert and Mr. Jokn J. Hamilton were on the
brief, for defendant in error.

MRr. Justice Moobpy delivered the opinion of the court.

This is a writ of error to the Court of Appeals of the District
of Columbia. The case under review is a proceeding for the
condemnation of land needed for the approach to the Union
Station in Washington. The plaintiffs in error were the owners
of a lot of unimproved land containing ninety acres. It was of
irregular shape and one of its shorter boundary lines was a
public highway called Brentwood road. The construction .of
a union station and the approaches to it of all the steam rail-
roads entering Washington was provided for by two acts of
Congress approved February 12, 1901, 31 Stat. 774, and an act
approved February 28, 1903, 32 Stat. 912.

Section 3 of the first of the two acts of 1901, 31 Stat. 775,
directed that certain streets should be “ completely vacated and
abandoned by the public and closed to public use.” Among
them was Brentwood road between S street and Florida AveIE,
The part of Brentwood road which bounded the plaintiffs in
error’s land was included in the part thus directed to be closed.
Section 5 of the act of 1903, 32 Stat. 912, “ vacated, abanc'loned
and closed” certain other streets, including a further portion of
Brentwood road, and enacted that “no streets or avenues shall
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be closed or abandoned under the provisions of this act or of
the acts relating to the Baltimore and Ohio Railroad Company
and the Baltimore and Potomac Railroad Company, approved
February twelfth, nineteen hundred and one, until all of the
property abutting on the streets or avenues, or portions thereof,
provided to be closed in said acts, shall have been acquired by
said railroad company or companies or the terminal company
referred to herein, either by condemnation or purchase.”

In 1904 the defendant in error filed an “Instrument of Ap-
propriation,” in which it sought to condemn about six-tenths
of an acre of the land of the plaintiffs in error, to carry out the
purposes of the act of 1903. This land was a small part of the
land of the plaintiffs in error which abutted on Brentwood
road, and part of it was desired, according to the allegation
of the Instrument of Appropriation, “to be used for relocating
and changing”” a part of Brentwood road which had been closed
by the act of Congress. The plaintiffs in error filed an answer,
alleging in substance that the railroad company was without
power to condemn part of their land abutting on Brentwood
road, but must, in obedience to the act of Congress, condemn
the whole, and that the company had no authority to lay
01'1t streets or reopen or relocate a street which Congress had
directed to be closed, and therefore could not condemn land
for that purpose. The answer eoncluded by asking a dismissal
of the proceeding. The objections raised by the answer were
heard by a justice of the Supreme Court of the District and, on
October 18, 1904, overrruled by him. To this ruling there
Was an exception duly taken. There were thus raised upon the
record two questions, in the decision of which, it is earnestly
apd forcibly argued by counsel, there was error. The two ques-
thI_ls are: first, whether the statute, under the provisions of
Whlf?h the condemnation proceedings were had, required the
taking of all the land in a single ownership, which abutted on
& street closed by the act, irrespective of its shape or extent;
and, second, whether the railroad company had any authority
to change or relocate a street declared by the act of Congress
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to be closed and abandoned. We do not think it necessary to
decide either of these questions for reasons which will now be
stated.

After the ruling just stated three persons were appointed by
the court to appraise the damages sustained by the plaintiffs
n error by the condemnation proposed. They, having heard
the parties, reported that the value of the six-tenths of an acre
taken was $35,392.50 and the damage to the remaining part
of the lot was $10,000.00. On April 20, 1905, the court con-
firmed the award. On the same day the railroad company,
having paid the sum awarded into court, the court, on motion
of the plaintiffs in error, directed the payment to them of the
sum fixed as the value of the land taken. After having asked
and accepted the payment of this sum of money, the plaintiffs
in error noted an appeal to the Court of Appeals “from so much
of the decree confirming the return and award of the appraisers
as fails to require the petitioner, the Baltimore and Ohio Rail-
road Company, to acquire the entire tract of land described
in the answer of the respondents herein and as permits the
said petitioner to limit its acquisition to the portion of the said
land described in the petition or instrument of appropriation.”

If the company was without right to take a part of the land
of the plaintiffs in error, unless it took more or all, or if the pur-
pose for which the land was sought to be taken was unlawfu'l,
the proper course would be to dismiss the petition. Thisi is
what the plaintiffs in error originally asked. But by accepting
the sum awarded for the land actually taken, they have lost
the right to insist that the petition was not maintainable.
They cannot ratify the condemnation by receiving the ap-
praised value of the land condemned and then ask to have
the condemnation set aside and annulled; nor do they Il_OW
wish or seek to do this. They wish to have the condemnatl'on
stand and to receive its fruits. What they seek to accomplish
appears clearly in the notice of appeal. It is to compel t}fe
railroad to acquire the remaining eighty-nine acres of their
land. What the plaintiffs in error wish is stated in other words
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in the closing sentence of their brief, where it is said that the
case ought to be remanded to the Supreme Court of the District
with instructions “there to proceed to the condemnation of
the remainder of the land.” It is therefore obvious that the
plaintiffs in error abide by the logical consequences of their
request for and acceptance of the sum found to be the value
of the land taken and waive and abandon the objections to
the maintenance of the petition, which they originally inter-
posed. We think that the position which they now occupy,
in place of that which they have abandoned, is untenable.
This proceeding has been allowed to reach its end. The con-
demnation which the petition sought to have made has been
made. The land described in the petition has been appraised,
the compensation to be paid has been deposited with the court
and received by the owners. We do not regard the failure to
ask and receive the $10,000.00 as important. The title to the
land has vested in the railroad company. The objections to
the maintenance of the petition have been waived. The coun-
sel for the plaintiffs in error asks that the case be remanded
to the Supreme Court of the District with instructions to pro-
ceed to the condemnation of the remainder of the land. But
he 'does not disclose how in this proceeding that can be done.
This proceeding is junctus officio. Everything which it asked
has been done. The defendant in error is satisfied and will not
fxmend the petition. The court is without power to compel
Its amendment, and certainly cannot of its own motion file
a new 'petition in the name and behalf of the railroad company.
Even if we were of the opinion that the railroad company had
taken less land than the statute required to be taken, or had
taken land for unlawful uses, it would be useless now to ex-
press the opinion and idle to remand this case, which by the
act of the _plfa,intiffs in error has been put in such a position
that our opinion could not be made effective.

These were in substance the views of the court below, and its

Judgment is affirmed.




64 OCTOBER TERM, 1907.

Opinion of the Court. 208 U. 8.

BLUTHENTHAL v. JONES.

ERROR TO THE SUPREME COURT OF THE STATE OF FLORIDA.

No. 94, Submitted December 18, 1907.—Decided January 6, 1908.

Courts are not bound to search the records of other courts and give effect
to their judgments, and one who relies upon a former adjudication in
another court must properly present it to the court in which he seeke
to enforce it.

While an adjudication in bankruptey, refusing a discharge, finally deter-
mines for all time and in all courts, as between the parties and their
privies, the facts upon which the refusal is based, it must be proved in
a second proceeding brought by the bankrupt in another district, and
of which the creditor has notice, in order to bar the bankrupt’s discharge
therefrom, if the debt is provable under the statute as amended at the
time of the second proceeding although it may not have been such under
the statute at the time of the first proceeding.

THE facts, which involve the effect of a discharge under the
bankruptey act of 1898 as amended by the act of February 5,
1903, are stated in the opinion.

Mr. Benjamin Z. Phillips and Mr. John M. Slaton for plain-
tiffs in error.

Mr. Solon G. Wailson for defendant in error.

Mg. JusticE Moopy delivered the opinion of the court.

This is a writ of error to the Supreme Court of the State of
Florida. The plaintiffs in error were judgment creditors of
Miles C. Jones, the intestate of the defendant in error. The
creditors sought to enforce the judgment by a levy of exequ-
tion. The question in the case is whether Jones was dis-
charged from the debt by a discharge in bankruptcy granted
to him on November 7, 1903, by the District Court for the
Southern District of Florida, on proceedings which were begun
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on August 3, 1903. The debt was one provable in the bank-
ruptey proceeding and, it is conceded, would be barred by
the discharge were it not that there had been a prior proceed-
ing in bankruptey in another District Court, which, it is con-
tended, had the effect of exempting the debt from the opera-
tion of the discharge. In the year 1900 Jones filed his petition
in bankruptey in the District Court for the Southern District
of Georgia. Bluthenthal & Bickart, the plaintiffs in error,
objected to the discharge in that proceeding, and it was re-
fused on December 3, 1900. Bluthenthal & Bickart, at the
time of the first proceeding, were creditors of Jones in respect
of what may be assumed, for the purposes of this case, to be
the same indebtedness now in question. The ground of the
refusal does not appear. It may be assumed to have been,
however, one of the two grounds specified in § 14 of the bank-
ruptey act before it was amended by the act of February 5,
1903; that is to say, either that the bankrupt has committed
an offense punishable by imprisonment or, with fraudulent
intent and in contemplation of bankruptey, destroyed, con-
cealed or failed to keep books of accounts. Though Bluthenthal
&.z Bickart were notified of the proceedings on the second peti-
tion in bankruptey and their debt was scheduled, they did
1ot prove their claim or participate in any way in those pro-
ceedings. They now claim that their debt was not affected
by the discharge on account of the adjudication in the previous
proceedings.

Section 1 of the bankruptey act defines a discharge as “the
'release of a bankrupt from all of his debts which are provable
In b_ankruptcy, except such as are excepted by this act.”
Section 14 of the amended act, which was applicable to the
second proceedings, provides that after due hearing the court
shall. discharge the bankrupt, unless he has committed one of
the six acts specified in that section. Section 17 of the amended
act provides that a discharge in bankruptey shall release a

ankrupt from all of his provable debts, with four specified

€xceptions, which do not cover this case. The discharge ap-
VOL. covin—5
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pears to have been regularly granted, and as the debt due to
Bluthenthal & Bickart is not one of the debts which, by the
terms of the statute, are excepted from its operation, on the
face of the statute the bankrupt was discharged from the debt
due to them. There is no reason shown in this record why
the discharge did not have the effect which it purported to
have. Undoubtedly, as in all other judicial proceedings, an
adjudication refusing a discharge in bankruptey, finally de-
termines, for all time and in all courts, as between those parties
or privies to it, the facts upon which the refusal was based.
But courts are not bound to search the records of other courts
and give effect to their judgments. If there has been a con-
clusive adjudication of a subject in some other court, it is the
duty of him who relies upon it to plead it or in some manner
bring it to the attention of the court in which it is sought to
be enforced. Plaintiffs in error failed to do this. When an
application was made by the bankrupt in the District Court
for the Southern District of Florida, the judge of that court
was, by the terms of the statute, bound to grant it, unless upon
investigation it appeared that the bankrupt had committed
one of the six offenses which are specified in § 14 of the bank-
ruptey act as amended. An objecting creditor might have
proved upon that application that the bankrupt had com-
mitted one of the acts which barred his discharge, either by
the production of evidence or by showing that in a previous
bankruptey proceeding it had been conclusively adjudicated,
as between him and the bankrupt, that the bankrupt had com-
mitted one of such offenses. If that adjudication had been
proved it would have taken the place of other evidence an.d
have been final upon the parties to it. But nothing of this
kind took place. Bluthenthal & Bickart intentionally re-
mained away from the court and allowed the discharge to be
granted without objection.

Since the debt due to the plaintiffs in error was & df‘/bt
provable in the proceedings before the District Court of Florida
and was not one of the debts exempted by the statute from
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the operation of the discharge, it was barred by that discharge.
The Supreme Court of the State of Florida so held, and its
judgment must be

Affirmed.

PROSSER ». FINN.

ERROR TO THE SUPREME COURT OF THE STATE OF WASHINGTON.

No. 64. Submitted December 4, 1907.—Decided January 13, 1908.

If an entryman’s entry is good when made and the Land Department,
by error of law, adjudges the land to belong to another, a court of equity
will convert the latter into a trustee for the former and compel him to
convey the legal title.

Continued occupation of public land by one not entitled to enter after the
disability has been removed is not equivalent to a new entry. The entry-
man’s rights are determined by the validity of the original entry when
made.

An erroneous interpretation of a statute by the Commissioner of the De-
partment to which it applies, does not confer any legal rights on one
acting in conformity with such interpretation, in opposition to the ex-
press terms of the statute.

Congress having said without qualification, by § 452, Rev. Stat., that
employés in the General Land Office shall not, while in the service of
that office, purchase, or become interested directly or indirectly in the
purchase of, public lands, this prohibition applies to special agents of
that office and renders an entry made by a special agent under the Timber
Culture Act void, leaving the land open to entry, notwithstanding that
such agent made the same in good faith when there was a ruling of the
Comrn.lssmner that § 452 did not apply to special agents, and that he
complied with the requirements of the act and continued in occupation
after he had ceased to be a special agent.

41 Washington, 604, affirmed.

< Finw, the defendant in error, holds a patent from the United
States for certain lands in Yakima County, State of Wash-
ington, for which Prosser, the plaintiff in error, had previously

made an entry under what is known as the timber-culture
statutes,
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Asserting that in virtue of such entry he was entitled, under
the acts of Congress, to a patent from the United States, Prosser
brought the present suit against Finn in one of the courts of
Washington, the relief asked being a decree declaring his right
to the lands and requiring the defendant to convey the legal
title to him. '

The court of original jurisdiction sustained a demurrer to
the complaint, and dismissed the suit; and that decree was
affirmed by the Supreme Court of Washington.

The plaintiff in error contends, as he did in the state courts,
that the decision that he was not entitled under the statutes
of the United States to a patent denied to him a right given
by those statutes. The defendant contends that in view of
his official relations to the General Land Office at the time of
his entry Prosser could not legally acquire an interest in these
lands.

The case made by the complaint is substantially as follows:

On the eighteenth day of October, 1882, Prosser made a
timber-culture entry at the proper local land office for the
lands in question, and thereafter duly planted trees and by
cultivation in good faith improved the lands at great labor
and expense. His entry complied in all respects with the
statutes. - 17 Stat. 605, c. 277; 18 Stat. 21, c. 55.

More than five years after that entry, on August 30, 1888,
one Grandy filed an affidavit of contest on the ground of non-
compliance with the statute. But the contestant failed to
prosecute his claim, and at the hearing that contest was dis-
missed.

Subsequently, October 28, 1889, one Walker filed against
Prosser’s entry an affidavit of contest. In that affidavit
various grounds of contest were specified, each of which alleged
non-compliance with the provisions of the statute in respect
of the planting of trees. The affidavit was afterwards amended
December 1, 1889, so as to embrace the charge that Prosser,
at the time of his entry, was an acting United States Timber
Inspector, and that as such inspector he was prohibited by
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law from making said entry; also, that the land was then settled
upon and cultivated as required by law. The relief sought by
the contestant Walker was the cancellation of Prosser’s entry
and its forfeiture to the United States.

The local land office sustained Walker’s contest and gave a
decision against Prosser’s entry, based upon his incompetency
as inspector to make it. In the opinion of the Register it was
said: “It appears from the testimony adduced at the hearing
that Mr. Prosser was appointed special agent of the General
Land Office, July 26, 1880, and was performing the duties as
such agent at the time of initiating the entry. He was charged
with the duty of caring for and protecting the interests of the
Government in the disposal of its public lands. His duties
afforded an opportunity of gaining information of the public
domain not extended to the ordinary settler. As a result of
this superior advantage he selected a very desirable tract
bordering upon the Yakima River at a point where there are
falls well adapted to the production of power for running
machinery, ete., which rendered the land more valuable than
ordinary agricultural tracts. Bad faith cannot in any wise be
imputed to the entryman, for it appears that he has expended
considerable time and money attempting to grow timber on
the land, but with meager results. It is situated in a dry, arid
seetion of country, where little or no vegetation will grow
without irrigation. The repeated efforts to grow trees.evince
good faith in an honest endeavor to faithfully comply with
the law.” Referring, however, to a letter addressed by the
Commissioner to the local land officers, under date of July 22,
1882, and which directed that Prosser be allowed to make
payment for the lands entered by him—in which letter the
Complissioner held that a special agent did not come within
the inhibition contained in § 452, Rev. Stat.—the Register
_(the Receiver concurring), said: “We are inclined to the opin-
1on that the Commissioner erred in stating that a special agent
does not come within the prohibition of the statute prohibiting
employés of the Land Department from entering lands within
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the public domain. Of all the officers and employés connected
with the General Land Office, special agents, from their peculiar
duties, have the best opportunities for gaining information
of lands, and we consider it a wise policy to exclude such
officers from the privilege of entering lands. A great hardship
has been done the contestee in this case, because we have no
doubt he was led to make this entry upon the authority of the
letter before referred to; but holding to the doetrine that special
agents come within the inhibition of § 452, Rev. Stat., we are
unable to afford him the relief we would desire to give. We
therefore hold that said timber-culture entry was void in its
inception and recommend its cancellation.”

The section of the Revised Statutes just referred to is in
these words: “The officers, clerks, and employés in the General
Land Office are prohibited from directly or indirectly purchas-
ing or becoming interested in the purchase of any of the public
land; and any person who violates this section shall forthwith
be removed from his office.”

On appeal to the Commissioner of the General Land Office
that decision was affirmed March 30, 1892, upon the ground
that the statute made it illegal for Prosser to make his entry,
he being, at the time, a special agent of the General Land Office.
Upon appeal to the Department of the Interior, its First As-
sistant Secretary, on July 7, 1893, reversed the decision of the
Commissioner and dismissed the contest of Walker, upon the
authority of Grandy v. Bedell, 2 1.. D. 314.

At a later day, April 16, 1894, upon Walker’s petition for &
rehearing of the case by the Interior Department, Secretary
Smith reversed the decision made by the First Assistant
Secretary and affirmed the decision of the Commissioner and
local land office.

The complaint alleged that the decision of Secretary Smith
was erroneous in law; that resting on the construetion of the
statute by the Interior Department at the time of his enfry
and upon the special advice of the Commissioner of the Land
Office, he made his filing in good faith, diligently, and at great
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expense and labor planted trees on and cultivated said lands,
and intended in all respects to comply with the statute; that
long prior to the initiation of said contests he ceased to be a
special agent of the General Land Office or to have any con-
nection whatever with the Land Department, all of which
was well known to contestant; that, in pursuance of the er-
roneous decisions of the Interior Department, Walker was per-
mitted to enter the lands, he having at the time full knowledge
of plaintiff’s entries and rights; that, subsequently, a patent
was issued to Finn, the present defendant in error.

Mr. James H. Hayden, Mr. Robert C. Hayden and Mr. James
B. Reavis for plaintiff in error:

The plaintiff’s entry upon the land in dispute was valid
in its ineeption. Special timber agents or inspectors are not
officers, clerks, or employés in the General Land Office within
the meaning of § 452, Rev. Stat., and are not thereby pro-
hibited from entering public land. As interpreted and ad-
ministered by the Land Department when the plaintiff’s entry
was made, the prohibition contained in § 452 did not extend
to special timber agents. This cause must be determined in
conformity with the contemporaneous interpretation of the
%aw by the Land Department. If the prohibition contained
i §452 had extended to special timber agents, it would not
h'ave rendered the plaintiff’s entry void or liable to cancella-
tion, but merely rendered plaintiff liable to removal from his
office. Grandy v. Bedell, 2 L. D. 314; Lock Lode Claim, 6
L. D. 105; Winans v. Beidler, 15 L. D. 266; James v. Germania
Iron Co., 107 Fed. Rep. 597; United States v. Alabama &e. R. R.
Co., 142 U. 8. 615, 621; Leffingwell’s Case, 30 L. D. 139.

If the plaintiff had been disqualified by law from entering
public land when he made his entry upon the land in dispute,
ﬂ‘le entry would have been validated by the removal of his
disability, which occurred four years before the date of the
contest wherein his entry was canceled. The removal of his
disability, coupled with the fact that he made his entry in
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good faith and in conformity with a decision of the Land
Department, and for a period of seven years subsequent to
his entry and prior to the contest,had done and performed
all things requisite for the acquisition of the land under the
land laws of the United States, would have been sufficient to
cure the defect in his entry if it had been defective originally.
Mann v. Huk, 3 L. D. 452; Case of Krogstad, 4 L. D. 564; Case
of Jacob A. Edens, 7 L. D. 229; Phillip v. Sero, 14 L. D. 568;
Case of Bright, 6 L. D. 602; St. Paul &c. R. R. Co. v. Forseth,
3 L. D. 446; Case of Baird, 2 L. D, 817.

The defendant entered upon the land in dispute with full
notice of all proceedings had with respect to the entry made
and work done by the plaintiff, and therefore the defendant,
having obtained legal title to same by patent from the United
States in consequence of errors of law committed by the
Land Department in canceling plaintiff’s entry, should be
decreed to hold the title for the benefit of the plaintiff.

Mr. B. 8. Grosscup for defendant in error.

Mr. JusTicE HARLAN, after making the foregoing statement,
delivered the opinion of the court.

This case depends upon the construction to be given to § 452,
Rev. Stat. If Prosser’s original entry was forbidden by the
above statute, then nothing stood in the way of that entry
being canceled by order of the Secretary of the Interior in a
proceeding that directly involved its validity. On the other
hand, if he acquired any right by virtue of his entry, the judg-
ment to the contrary by the Land Department was an error
of law which could be corrected by a decree declaring that .the
title was held in trust for him by the defendant. The principle
is well settled that “where one party has aequired the legal
title to property to which another has the better right, a court
of equity will convert him into a trustee of the true owner and
compel him to convey the legal title.” Stark v. Starrs, 6 Wall
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402, 419; Silver v. Ladd, 7 Wall. 219; Cornelius v. Kessels, 128
U. S. 456, 461; Bernier v. Bernier, 147 U. 8. 242; In re Emblem,
161 U. 8. 52.

The difficulty in the way of any relief being granted to the
plaintiff arises from the statute prohibiting any officer, clerk
or employé in the General Land Office, directly or indirectly,
from purchasing or becoming interested in the purchase of any
of the public land. That a special agent of the General Land
Office is an employé in that office is, we think, too clear to
admit of serious doubt. Referring to the timber-culture stat-
ute, Secretary Smith well said: “When the object of the act
is considered, it will be seen that it applied with special force
to such parties as the defendant in the cause at issue. As a
special agent of the Commissioner of the General Land Office,
he was in a position peculiarly adapted to secure such knowl-
edge, the use of which it was the intention of the act to prevent.
It follows from what has herein been set out that the decision
of this Department of date July 7, 1893, was in error, and the
same is hereby set aside, and the decision of your office is
affirmed.”

It is not clear from any document or decision to which our
atter}tion has been called, what is the scope of the duties of a
special agent of the Land Office, but the existence of that office
or position has long been recognized. Suffice it to say that
they have official connection with the General Land Office and
arfa }mder its supervision and control with respect to the ad-
ministration of the public lands. Wells v. Nickles, 104 U. S.
444; 5.C., 1 L. D. 608, 620, 696; Instructions to Special Timber
Agents, 2 1. D, 814, 819, 820, 821, 822, 827, 828, 832; Circular
of Instructions, 12 L. D. 499, They are in every substantial
sense employés in the General Land Office. They are none
the less so, even if it be true, as suggested by the learned
counsel for the plaintiff, that they have nothing to do with the
S‘f“"ey and sale of the public lands or with the investigation
anpriléglslons for. patents or vs{ith hearings before registers

ers. Being employés in the General Land Office, it
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is not for the court, in defiance of the explicit words of the
statute, to exempt them from its prohibition. Congress has
said, without qualification, that employés in the General Land
Office shall not, while in the service of that office, purchase or
become interested in the purchase, directly or indirectly, of
public lands. The provision in question had its origin in the
acts of April 25, 1812, c. 68, 2 Stat. 716, and of July 4, 1836,
c. 352, 5 Stat. 107. The first of those acts established a Gen-
eral Land Office, while the last one reorganized that office.
Each of those acts made provision for the appointment of
certain officers, and each limited the prohibition against the
purchasing or becoming interested in the purchasing of public
lands to the officers or employés named in them, respectively.
But the prohibition in the existing statute is not restricted
to any particular officers or particular employés of the Land
Office, but embraces “employés in the General Land Office,”
without excepting any of them.

In the eye of the law his case is not advanced by the fact
that he acted in conformity with the opinion of the Commis-
sioner of the General Land Office, who stated, in a letter, tha
§ 452, Rev. Stat., did not apply to special agents. That view,
so far from being approved, was reversed, upon formal hear-
ing, by the Secretary of the Interior. Besides, an erroneous
interpretation of the statute by the Commissioner would ant
change the statute or confer any legal right upon Prosserl in
opposition to the express prohibition against his purchasiflg
or becoming interested in the purchasing of public lands while
he was an employé in the General Land Office. The law, a3
we now recognize it to be, was the law when the plaintiff en-
tered the lands in question, and, being at the time an em-
ployé in the Land Office, he could not acquire an interest It
the lands that would prevent the Government, by its proper
officer or department, from canceling his entry and treating
the lands as public lands which could be patented to others.
It may be well to add that the plaintiff’s continuing in posses
sion after he ceased to be special agent was not equivalent
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toa new entry. His rights must be determined by the validity
of the original entry at the time it was made.

These views dispose of the case adversely to the plaintiff,
and require an affirmance of the judgment without reference
to other questions discussed by counsel.

Affirmed.

BLACKLOCK, EXECUTOR OF RINALDO P. SMITH w.
UNITED STATES.

APPEAL FROM THE COURT OF CLAIMS.
No. 65. Argued December 10, 1907.—Decided January 13, 1908,

A mere recital in an act, whether of fact or of law, is not conclusive unless
it be clear that the legislature intended that it be accepted as a fact in
the case. Kinkead v. United States, 150 U. S. 433.

The Court of Claims was not precluded by the recitals in the act of May,
1902, 32 Stat. 207, 243, referring this case to it, from examining into the
facts and determining whether the claimant’s lien referred to in the act
as a prior lien was or was not a prior lien and basing its decision upon
the actual facts found.

Section 106 of the act of July 20, 1868, 15 Stat. 125, 167, providing for
an action in equity by the collector of internal revenue to enforce a lien
of t}}e‘ United States for unpaid revenue taxes, did not supersede the
provisions of the act of July 13, 1866, 14 Stat. 107, giving the remedy
of d%straint so that such lien could only be enforced by suit in equity,
‘but 1t gave another and cumulative remedy in cases where, as expressed
in the act, the collector deemed it expedient. Mansfield v. Ezcelsior
Reﬁning Co., 135 U. S. 326.

In this case, held, that the lien of the Government for unpaid revenue taxes
on land. of the delinquent was prior to that of the mortgagee bringing
this action, and that the sale of the land by distraint proceedings, and
not by foreclosure suit in equity, was in conformity with the act of July 13,
186.6, then in force, and vested the title in the purchasers at the sale and
their grantees, subject to the right of redemption given by the statute

to the owners of the land and of holders of liens thereon.
41C. CL 89, affirmed,

Tws appeal brings up for review a judgment of the Court
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of Claims dismissing a petition filed in that eourt against the
United States.

So far as it is necessary to state the facts, the case is sub-
stantially as follows:

Smith, Ellett & Co., a firm composed of Rinaldo P. Smith
and Francis M. Ellett, were engaged in business as leather
and commission merchants in Baltimore from some time in
1867 or 1868 to January 1, 1870.

On the twenty-sixth of October, 1869, George J. Stephens,
a distiller and tanner in Virginia, was indebted to Smith, Ellett
& Co., in the sum of $7,000, already due, and in the further sum
of $2,000 to become due in the course of future dealings. On the
same day a certain deed was executed between Stephens of the
first part, Beazley, trustee, of the second part, and Smith and
Ellett, doing business as Smith, Ellett & Co., of the third part.
It recited that Stephens was indebted to Smith, Ellett & Co. in
the sum of $4,000, evidenced by the bond or demand note of
Stephens dated October 26, 1869, and that Smith, Ellett & Co.
had accepted, for the accommodation of Stephens, a draft for
$3,000, and had agreed to accept a further accommodation
draft for $2,000. In order that said acceptances in addition
to the note for $4,000 might be secured, Stephens, by deed
dated October 26, 1869, conveyed to Beazley a tract of land
containing about 400 acres, more or less, in Greene County,
Virginia, upon which Stephens then resided, with the mansif)n
house and all buildings thereon, including a tannery and dis-
tillery, and all things appurtenant thereto “in trust to secure
the said bond of four thousand dollars and all the acceptances
already made and given as aforesaid, now current and to bec'ome
payable, and all acceptances to be hereafter made and given
as aforesaid, and all of which may be made and given for re-
newal of former ones, or to replace the money paid by the' party
of the first part in taking up former ones as aforesaid, or in any
other manner as stated in the premises, so as the same shall
not exceed the sum of five thousand dollars.”

The property conveyed was worth more than $3,000. The
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deed was duly acknowledged and recorded on the thirtieth day
of October, 1869.

When that deed of trust was executed and recorded there
was due from Stephens to the United States Government in-
ternal revenue taxes, which had accrued from July, 1867, to
October 26, 1869, amounting to $4,000.

On the twenty-fifth of January, 1870, Smith and Ellett exe-
cuted the following instrument of writing: “Baltimore, Janu-
ary 25, 70. We hereby give our consent to the use of the distill-
ery premises of Geo. J. Stephens, situated on the Harrisonburg
turnpike, about four miles from Stannardsville, and which prem-
ises contain about three acres of land, more or less, immediately
surrounding the distillery building, and which building is con-
tained thereon or comprised therein by said Geo. J. Stephens,
subject to the provisions of the internal rev. law, and that the
lien of the United States for taxes and penalties hereafter in-
curred shall have priority to the extent of the above-mentioned
premises of a certain deed of trust executed by said Geo. J.
Stephens for our benefit, and whereof Wyatt S. Beazley is
trustee, and that in case of the forfeiture of the said distillery
premises, or any part thereof, the title of the same shall vest
in the United States, discharged from said deed of trust.”

In order to satisfy the above taxes, and the penalties au-
thorized by law, the Collector of Internal Revenue for Virginia,
by his deputy, Lawson, during December, 1870, distrained the
distillery building and about three acres (of the 400-acre tract)
upon which the distillery stood, and advertised the property
for sale. Prior to any sale the distillery buildings and contents,
including a quantity of whiskey, were destroyed by fire. The
; col@ector thereupon, before the day of sale, extended his dis-
Fralnt 80 as to include the balance of Stephens’ land, amounting
m all to about 525 acres, which included the land embraced
by th.e trust deed to Smith, Ellett & Co., and advertised all
of said land for sale. Pursuant to the advertisement, the
deputy collector, on January 12, 1871, offered the whole of
Stephens’ land for sale at public auction. Smith, being present
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as a member of Smith, Ellett & Co., gave formal notice of the
above deed of trust, asserting a prior lien under it to that of
the Government and protesting against the sale of the land
except subject to that lien. The deputy collector proceeded
with the sale and the property was bid in for the Government
for $4,239.50, that being the amount of delinquent taxes,
penalties for non-payment thereof, and costs of distraint and
sale. One year thereafter, January 12, 1872, that officer
executed a deed to the United States, which was duly acknowk-
edged and recorded on November 25, 1873.

Under the authority conferred upon the Commissioner of In-
ternal Revenue by § 3208 of the Revised Statutes, as amended
by the act of March 1, 1879, and with the approval of the
Secretary of the Treasury, the lands so purchased were sold, at
public auction, by order of the Commissioner on the twelfth day
of June, 1888, and Miss Stephens became the purchaser at the
price of $500. She died after the sale, and on October 6, 1888,
the United States, by the Commissioner of Internal Revenue,
executed a quitclaim deed to the devisees of the purchaser,
conveying to them “all right, title and interest of the Uni-
ted States at the time of said last named sale in the premises
aforesaid, and free from any claim on the part of the United
States.”

By an act of Congress of May 27, 1902, 32 Stat. 207, 243,
c. 887, it was provided: “That jurisdiction is hereby conferred
on the Court of Claims to hear and determine the claim of
Rinaldo P. Smith, of Baltimore, Maryland, against the Govern-
ment of the United States on the account of the sale, purchase,
or occupation by the Government, through its internal revenue
officers or others, of certain real estate of one George J. Stepl{ens
in Greene County, Virginia, upon which the late firm of Smith,
Ellett & Company, now represented by Rinaldo P. Smith, had
a prior lien, and the right of the Government to pleaC! the
statute of limitations in bar of said claim is hereby waived:
Provided, That said claimant file his petition within siX.ty days
from the passage of this act in said Court of Claims, either at
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law or in equity as he may deem the rights of his case shall
require; and the Government shall, upon notice served accord-
ing to the rules and practice of said court, appear and defend
against said suit, and the same shall proceed to final hearing
and judgment, with the right of appeal to the Supreme Court
of the United States by either party, as provided by law.”

The present action was brought in 1904 by the executor
of Smith under the authority of that act.

The petition sets forth certain facts connected with the claim,
and, among other things, it alleged the following: “9. The pe-
titioner is advised and believes, and so charges, that the pro-
ceeding and sale above recited, whereby the United States
acquired the title to said land and defeated the lien of said firm
was in open violation of § 3207 of the Revised Statutes, which
was then in full force and should have governed the proceeding
of the United States in the premises; and that the officers of
the United States having abundant notice of the prior lien of
the said Smith, Ellett & Company, should have commenced
a proceeding in the United States District Court for said dis-
triet in conformity with the provisions of the statute above
cited, to which proceeding the said Smith, Ellett & Company
should have been made parties, and whereby their prior lien
should have been audited, adjusted and paid out of the pro-
ceeds of such sale in preference to the claim of the United States,
& provided by such statute; and that, by adopting the sum-
tary proceeding which was resorted to in the sale of said land,
being the same authorized by §§ 3197 and 3198, Rev. Stat.,
In cases where no prior liens exist, the United States practically
proclaimed to the whole world, just as its agent who made
the sale actually did, that there was no valid prior lien on said

| land and that a clear title was passed by the sale. 10. That

‘Fhe United States accepted the conveyance so made and held
the property by virtue thereof for many years, collecting the
els and profits, and that the first notice this petitioner had
(lJf 1ts relinquishment of its holdings was through an official
etter from Acting Commissioner of Internal Revenue Wilson,
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bearing date January 7, 1895, in which it was stated that by a
conveyance made in October, 1888, the United States had di-
vested itself of its title to said land. 11. That, after the sale
and conveyance aforesaid, the said Smith did, as the represen-
tative of his said firm, make every effort to collect the said debt
from the said George J. Stephens in said Greene County, and
to that end, at considerable expense, retained counsel learned
in the law; but he was advised that the United States, by its
summary proceeding, had taken over the title to the mortgaged
land and defeated his lien thereon, and the said Stephens,
having no other property against which he could proceed, his
only recourse lay, first, in redeeming the property within one
year under the provision of § 3202, Rev. Stat., by paying to
the deputy collector the full amount of $4,229.50 claimed to be
due from said Stephens to the United States, or, second, in a
demand of indemnity from the United States; but the said
firm, being wholly unable pecuniarily to advance that large
sum of money and having serious doubts whether the mor.t-
gaged property was at that time fairly worth that amount In
addition to their mortgage lien, and they were, therefore, unab!e
to redeem said property, and neither the said firms nor t.hls
petitioner has ever directly or indirectly received any portion
of said debt so due from the said Stephens as aforesaid, but the
same is still due and unpaid in the full amount above stat;e(‘i-
12. That at the time of said sale and conveyance to th'e 9 3
ted States, the land of said Stephens, to which the said lien
of the said Smith, Ellett & Company attached, was amply
worth the amount of their said lien and would have brought
that amount and more at any fair and regular sale thereof
at auction or otherwise. 13. That on the first day of ‘January,
A. D. 1875, the partnership existing between the said Rl.m:ﬂdo P.
Smith and the said Francis M. Ellett and a certain lehan.l A
Larrabee, who had in the meantime become a partner, _‘31’1P>1r"3di
by limitation in the articles of copartnership and was dISSOlVGlf
by mutual consent, and thereupon all the partnership assefs'(;
the old firm, including the debt due from Stephens, as aforesait,




BLACKLOCK ». UNITED STATES. 81
208 U. S. Argument for Appellant.

passed to this petitioner by authority of the firm as settling
partner, with the exclusive right to collect the same and sign
valid acquittance therefor; and although this petitioner has
repeatedly made demand upon the proper officers of the
Treasury Department for payment of his said claim, the same
has never been paid, or any part thereof, but, on the contrary,
allowance and payment thereof has been refused.”

The relief sought was a judgment against the United States
for $8,666.44 with interest thereon from January 12, 1871.

The Government answered, denying all the allegations of
the petition and asking for judgment dismissing the suit.

Mr. Francis M. Cox and Mr. John M. Thurston, with whom
Mr. Charles C. Lancaster was on the brief, for appellant:

The Federal Government, since the passage of the act of
July 20, 1868, c. 186, § 106, cannot enforce a lien for inter-
nal revenue taxes against real estate (however clear may be
its priority) in derogation of a duly recorded mortgage lien,
through the summary process of distraint; and sale by such
summary process can only convey the then existing interest
of the delinquent taxpayer in the real estate so sold. Mans-
field v. Excelsior Refining Co., 135 U. S. 326; Supervisors v.
United States, 4 Wall. 435; Galena v. Amy, 5 Wall. 705.

The Court of Claims was in error in holding that this case is

governed by the case of Alkan v. Bean, 8 Bissell, 89. That case
18 clearly distinguishable.
' The Government never acquired any lien at all on the land
i controversy, but only on the distillery premises; and, even
ifit had acquired such lien, it lost its priority to that of appellant
through its long-continued negligence in not collecting its
.taxes monthly in conformity to its own mandatory laws, and
In not enforcing its rights under the warehousing and official
bonds of the distiller.

A reference to the jurisdictional act apparently shows that
Congress had considered the several points set forth in this

branch of the argument, and had itself determined the priority
VOL. covIII—6
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of appellant’s lien, for it is therein distinetly stated that Smith,
Ellett & Co., “had a prior lien” on the land in controversy.
It appears, therefore, that the question of the priority of ap-
pellant’s lien was not submitted to the Court of Claims, since
it was clearly within the power of Congress to determine that
question for itself.

The Lawson deed would not have been a valid conveyance
of the property before the passage of the act of July 20, 1868,
directing a proceeding in equity, because of its failure to set
forth in its recitals the essential fact of a demand of the tax
prior to October 26, 1869, when appellant’s lien attached; and
this fatal omission cannot be cured by any presumption that the
officer discharged his duty.

Mr. Charles F. Kincheloe, Special Attorney, with whom
Mr. Assistant Attorney General Van Orsdel was on the brief,
for appellee.

Mz. JusTice HARLAN, after making the foregoing statement,
delivered the opinion of the court.

We have seen that before the execution of the deed of trust,
under which the plaintiff claims, taxes to the amount of $4,000
had accrued to the United States against the distiller Stephens,
which he neglected, upon demand, to pay. What were the
rights of the United States after such demand and failure to
pay? This question depends upon the scope and effect of cer-
tain statutory provisions, as follows:

1. That part of §§28 and 30 of the act of June 30, 18?4,
13 Stat. 232 234, as amended by the ninth section of the in-
ternal revenue act of July 13, 1866, 14 Stat. 98, 107, 108, c. 184,
which declares that “if any person, bank, association, company,
or corporation liable to pay any tax shall neglect or rf%fuse to
pay the same after demand, the amount shall be a lien in fa‘.’Oﬁ’
of the United States from the time it was due unti} paid, _W"t
interest, penalties, and costs that may accrue In addition




BLACKLOCK v. UNITED STATES. 83
208 U. 8. Opinion of the Court.

thereto, upon all property and rights to property belonging
to such person, bank, association, company, or corporation;
and the collector, after demand, may levy, or by warrant may
authorize a deputy collector to levy, upon all property and
rights to property belonging to such person, bank, association,
company, or corporation, or on which the said lien exists, for
the payment of the sum due as aforesaid, with interest and
penalty for non-payment, and also of such further sum as
shall be sufficient for the fees, costs and expenses of such
levy . . . (p.108). That in any case where goods, chattels,
or effects sufficient to satisfy the taxes imposed by law upon
any person liable to pay the same shall not be found by the
collector or deputy collector whose duty it may be to collect
the same, he is hereby authorized to collect the same by seizure
and sale of real estate,” ete.

2. That part of §32, p. 157, of the same act, which pro-
vides: “That there shall be levied, collected, and paid on all
distilled spirits upon which no tax has been paid according
to law, a tax of two dollars on each and every proof gallon
[reduced to 50 cents by act of July 20th, 1868, ch. 186], to be
paid by the distiller, owner, or any person having possession
thereof ; and the tax shall be a lien on the spirits distilled, on
the distillery used for distilling the same, with the stills, vessels,
'ﬁxtures, and tools therein, and on the interest of said distiller
in the lot or tract of land whereon the said distillery is situated,
from the time said spirts are distilled, until the said tax shall
be paid.”

3. That part of § 106 of the act of July 20, 1868, c. 186, 15
Stat. 125, 167, which provides that “In any case where there
bas been a refusal or neglect to pay any tax imposed by the
internal revenue laws, and where it is lawful and has become
necesse.xry to seize and sell real estate to satisfy the tax, the
COII.lmlssm‘ner of Internal Revenue may, if he deems it ex-
Eé?;iclept, direct that a bill in chancery be filed in a District or
i uit Court of the United States, to enforce the lien of the

tted States for tax upon any real estate, or to subject any
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real estate owned by the delinquent, or in which he has any
right, title, or interest, to the payment of such tax. And all
persons having liens upon the real estate sought to be sub-
jected to the payment of any tax as aforesaid, or claiming any
ownership or interest therein, shall be made parties to such
proceedings, and shall be brought into court as provided in
other suits in chancery in said courts. And the said courts
shall have, and are hereby given, jurisdiction in all such cases,
and shall at the term next after such time as the parties shall
be duly notified of the proceedings, unless otherwise ordered
by the court, proceed to adjudicate all matters involved therein,
and to pass upon and finally determine the merits of all claims
to and liens upon the real estate in question, and shall, in all
cases where a claim or interest of the United States therein
shall be established, decree a sale, by the proper officer of the
court, of such real estate, and a distribution of the proceeds of
such sale according to the findings of the court in respect to the
interests of the parties and of the United States.” This section
is substantially preserved in § 3207 of the Revised Statutes,
except that the latter omits the words “if he deems it expe-
dient,” found in the above section of the act of 1868.

Before considering these statutory provisions it is proper
to refer to one point. The plaintiff insists that in view of the
words of the act under which this suit was brought, it must
be taken that the lien created by the trust deed of October 26,
1869 was prior to any then existing in behalf of the Govern-
ment. This contention rests entirely on the statement in that
act that the late firm of Smith, Ellett & Co., represented by
Smith, “had a prior lien.” But, plainly, from the context
and the admitted facts, that was merely by way of recital and
as showing what that firm or Smith claimed. It could not haVC
been intended as an admission by Congress that no lien existed
in favor of the United States at the time that deed of trust was
executed. The findings expressly state that when the deed
was executed taxes had accrued against the distiller in favor
of the United States from July, 1867, to August, 1869, amount-
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ing to $4,000, and that a demand was made for their payment
prior to the execution of the deed of trust under which the
plaintiff claims. By the statute of 1866 it is provided that if
any delinquent, liable to taxes, shall neglect or refuse to pay
them after demand, there shall be a lien in favor of the Uni-
ted States from the time it was due “upon all property and
rights to property " belonging to the delinquent. In Kinkead v.
United States, 150 U. S. 483, 497, the court said it was well
settled “that a mere recital in an act, whether of fact or of
law, is not conclusive unless it be clear that the legislature in-
tended that the recital should be aceepted as a fact in the case.”
No such intention is to be imputed in this case to Congress.
On the contrary, it is manifest that Congress intended that
the claim of the parties was to be judicially investigated and
determined according to all the facts as disclosed by the evi-
dence adduced. We are clear that whatever the legal effect of
the fact, it must be taken that the lien of the United States
for its unpaid taxes attached before the trust deed was executed
and recorded. That the Government acquired a lien on the
property in question after the failure of the distiller to pay,
upon demand, the taxes due to the United States, is too mani-
fest, under the words of the statute, to admit of doubt. And
this lien, we have seen, attached before the execution of the
deed of trust of October 26, 1869.
: Itis to be observed that the statute gave to the Government,
in order to secure its taxes, not only a sweeping lien “upon all
property or rights to property” belonging to the delinquent,
but a specific or special lien on spirits for the gallon taxes.
It was, therefore, said by Solicitor General Phillips, 16 Opp. A. G.
634, 636: “It may be true that because of the greater definite-
fiess Of the special provision for a lien for the tax upon spirits
g)frtz :;Z r.arely occasion for ca?ling in the provision for a lien
‘laxes In general, but there is nothing to forbid that general
p°1}fy to apply in all cases where there is nothing in the special
poliey to contradiet.”

The plaintiff contends that the act of 1868 superseded the
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provisions of the previous law giving the remedy of distraint
and that after the passage of that act the United States could
only proceed in case of conflicting liens, by a regular suit in
equity in a Federal court. On the part of the Government it is
contended that the remedy given by that act is not exclusive,
but can be used by the United States whenever it sees proper
to pursue that remedy rather than the remedy of distraint.

We are of opinion that the Government correctly interprets
the act of 1868. If Congress had intended to prescribe a formal
suit in equity as the only mode by which the Government
could sell real estate upon which it had a lien for internal
revenue taxes, and upon which private parties also had liens
by mortgage or deed of trust, it would have done so in clear
words, particularly as Congress knew at the time of the then
existing remedy by distraint. The words used do not show
that Congress intended a suit in equity as exclusive of all other
methods in such cases. It seems to have taken care not to
so prescribe. The two remedies could well coexist. The act
of 1868 declared that the Commissioner of Internal Revenue
may, “if he deems it expedient,” proceed by bill in chancery,
without using any words implying a purpose to withdraw from
the Government the right then existing to resort to distraint
and sale. Congress, we assume, doubtless thought that cases
might arise in which it would be desirable that all questions
of title to property to be sold for taxes should be cleared up
before a sale took place. Hence the provision which authorized,
but did not require, a suit in equity, and which left untouched
the right of the Government to proceed by distraint. We mu§t
not be understood as saying that if the words “if he deems 1t
expedient” had not been in the statute, that the result wO}ﬂd
have been different. But those words are significant as tending
to remove all doubt as to the correct interpretation of the stat-
ute and make it evident that Congress did not intend to takve
away the remedy by distraint and make the remedy by suif
exclusive, but only to give another and cumulative remedy
for the enforcement of liens and taxes.
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This was the view taken of the statute by the Cireuit Court
of the United States for the Eastern District of Wisconsin
in Alkan v. Bean, 8 Biss. 83, 89. Judge Dyer, delivering the
judgment of the court in that case, held that the remedy given
by the act of 1868, Rev. Stat. § 3207, and that given by dis-
traint were concurrent, neither remedy being exclusive.

It is said that these views are inconsistent with the judg-
ment of this court in Mansfield v. Exzcelsior Refining Co., 135
U. 8. 326. We do not think so. In that case the principal
question was, what title passed by a collector’s sale for de-
linquent taxes due from a distiller who held at the time of
sale only a leasehold interest in the property seized? It was
held that the collector could only sell by distraint the interest
of the distiller, and that his deed to the purchaser should be
regarded as conveying only such interest as the collector was
entitled to sell—the court, in that case, recognizing the right
of the Government to enforce by distraint whatever lien it
had for unpaid taxes, subject to the rights of other lienholders.
It said (p. 339): “But in what mode may the Government
en.force its prior lien? In order to collect the taxes due from
Hinds, the distiller, it might have instituted a suit in equity,
Po which not only the distiller, who had simply a leasehold
mterest, but all persons having liens upon, or claiming any
%nterest in, the premises could be made parties; in which suit,
1t Would. have been the duty of the court to determine finally
the merits of all claims to and liens upon the property, and
to Ordfar a sale distributing the proceeds among the parties
according fuo their respective interests. Of course, the United
i:ittes b(;lVlng, by stipulation, priority of lien, would have been
T};e E())?{Ii out of the proceeds. But no such course was pursued.
be:. meifls of the Government preferred to fidopt the sum-
tionyaq i)ro(\)r(iidoflst?b .by the collector upon notice and puphca—
distiller b bzenotrhlél § 3197. flzhmafy be conced'ed that if the
W : _owner of the fee, a sale in that mode
e passed his interest subject to the rights of any

" Incumbrancer, and subject to the right of any subsequent
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incumbrancer to redeem the premises. But the delinquent
distiller had no interest except a leasehold interest, and that
expired, as we have seen, on May 1, 1877. We are of opinion
that the collector’s sale in the summary mode prescribed in
§ 3197 passed, and under the statute could have passed, noth-
ing more than the interest of the delinquent distiller. When
the collector distrains and sells personal property for taxes,
his certificate, by the express words of the statute (§3194),
transfers to the purchaser the right, title and interest of the
delinquent in the property sold. When he sells real estate for
taxes, the statute, in terms equally explicit (§ 3199), declares
that his certificate of purchase shall be considered and operate
as a conveyance of the right, title and interest the party de-
linquent had in the real estate so sold. Now, if Congress in-
tended to invest the collector with authority to sell, by the
summary process of notice and publication, the interest of
any other person than the delinquent distiller, the statute
would have described a certificate that would pass the interest
of such person in the property sold. The provision that the
certificate of purchase shall pass the interest of the delinquent
in the property sold by the collector excludes, by necessary
implication, the interest of any other person. This is made
clear by the fact that the statute, in the case of a sale b}f tlfe
collector, requires notice to ‘the person whose estate 10 18
proposed to sell’ (§ 3197), which person is, of course, the one
who is delinquent in the matter of taxes. Any other construc-
tion would impute to Congress the purpose, in order that the
taxes against the delinquent distiller, having only % Jeasehold
interest, might be collected, to seize and sell the 1nte_rest of
the owner of the fee, and to destroy the lien of an incur-
brancer, without giving either an opportunity to be heard.

While the Mansfield case recognized the right of the .G(ivern-
ment to proceed by a regular suit in equity, it also dlStlHCt}IIy
recognized its right to proceed, by distraint, and to §911 tqi‘
interest of the delinquent taxpayer, whatever such mterge'
was, saving, of course, the rights of incumbrancers. In




BLACKLOCK ». UNITED STATES. 89
208 U. 8. Opinion of the Court.

present case the distiller was the owner of the fee when the
lien of the Government for taxes accrued—a fact which dis-
tinguishes this from the Mansfield case. When that lien ac-
crued there was on the property no incumbrance whatever.
The incumbrance arising from the deed of trust of 1869 arose
after the lien of the Government attached. Therefore the
Government had the right, by distraint, to sell such interest
in the lands as the delinquent distiller owned at the time its
lien attached—which was the fee—just as the collector had
the right, in the Mansfield case, to sell the leasehold interest
of the distiller. As the leasehold interest of the distiller passed
by the sale in the Mansfield case, so the interest which the dis-
tiller in this case had when the Government’s lien attached
passed by the sale of the collector, subject, of course, to the
right of the holder of the subsequent incumbrance created by
the deed of trust of 1869, to redeem the property from the sale.
By the statute, under which the sale took place, it was pro-
vided: “Any person, whose estate may be proceeded against
as aforesaid, shall have the right to pay the amount due, to-
gether with the costs and charges thereon, to the collector or
the deputy collector at any time prior to the sale thereof, and
all further proceedings shall cease from the time of such pay-
ment. The owners of any real estate sold as aforesaid, their
}}eirs, executors, or administrators, or any person having any
wniterest therein, or a lien thereon, or any person in their behalf,
shall be permitted to redeem the land sold as aforesaid, or any
particular tract thereof, at any time within one year after the
sale thereof, upon payment to the purchaser, or, in case he
cannot be found in the county in which the land to be re-
deemed is situate, then to the collector of the district in which
the. land is situate, for the use of the purchaser, his heirs or
assigns, the amount paid by the said purchaser and interest
thereon at the rate of twenty per centum per annum.” So
that neither the distiller nor the holder of the lien created by
the deed of trust of 1869 was without remedy. The lienholder,
under the deed of trust of 1869, could have prevented the sale
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by paying the amount of taxes due the United States, with
costs and charges; or, after sale, could have redeemed the land
in the mode prescribed by the statute. But neither of those
courses was pursued, because, as the petition states, the firm
represented by Smith was pecuniarily unable to pay the amount
necessary for the redemption of the land from the sale. But
that was the misfortune of the parties concerned. The fact
could not affect the right of the United States to have the in-
terest of the distiller, whatever that was at the time its lien
attached, sold for the taxes.

These views dispose of the case; for, it cannot be that any
liability rests upon the United States to pay the debt secured
by the deed of trust of 1869, if it be true, and we hold it to be
true, that whatever the Government did in the collection of
the taxes due to it, was in pursuance of its rights under the
law. We are unable to perceive that either the distiller Stephens
or any one asserting rights under the above deed of trust had
or has any ground of action against the Government.

Passing, as unnecessary to decide, many of the questions

discussed by counsel, we affirm the judgment.
Affirmed.

Re METROPOLITAN RAILWAY RECEIVERSHIP.!

PETITIONS FOR WRITS OF MANDAMUS.
Nos. 11, 12, Original. Argued December 9, 1907.—Decided January 13, 1908.

An unsatisfied, justiciable claim of some right involving the juriSdiCtéon:‘:
amount made by a citizen of one State against a citizen of another. mof
is a controversy or dispute between the parties within the meaning

—_—

1 The Docket Titles were, in No. 11, Matter of Reisenberg %nd another,
and in No. 12, Matter of Konrad and another. The petition in each Cabse
was for a Writ of Mandamus against the Honorable E. Henry Lz‘wom‘he;
Circuit Judge of the United States for the Second Circuit and agamsil:
Cireuit Court of the United States for the Southern District of New Yor¥:
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the statutes defining the jurisdiction of the Circuit Court (acts of March 3,
1875, ¢. 137, § 1, 18 Stat. 470; March 3, 1887, c. 373, § 1, 24 Stat. 552;
August 13, 1888, c. 866, § 1, 25 Stat. 433), and such jurisdiction does
not depend upon the denial by the defendant of the existence of the
claim or of its amount or validity.

In this case there being such a claim, and the requisite diversity of citizen-
ship, the Circuit Court had jurisdiction although the defendant admitted
the facts and the liability, waived the objection that the complainants
were not entitled to equitable relief, and joined in the request for ap-
pointment of receivers.

The mere fact that the defendant is engaged in interstate commerce does
not give the Circuit Court jurisdiction; in cases in which this court has
sustained the jurisdiction of the Circuit Court in the appointment of re-
ceivers, jurisdiction existed by reason of diversity of citizenship and not
merely because the defendants were engaged in interstate commerce.

The defense in an equity suit that the complainant has not exhausted his
remedy at law, or is not a judgment creditor, may be waived by defend-
ant, and when waived—as it may be by consenting to the appointment
of receivers—the case stands as though the objection never existed.

Where the averments of the bill are true, and there is no question as to the
diversity of citizenship, or any evidence that a case was fraudulently
created to give jurisdiction to the Federal court, the case will not be
regarded as collusive merely because the parties preferred to resort to
the Federal court instead of to a state court; in the absence of any im-
proper act, the motive for bringing the suit is unimportant.

Aftfar the Federal court has properly obtained jurisdiction over a corpora-
tion and has appointed receivers thereof, an order permitting other parties
closely identified therewith to intervene and extending their receivership
over Phem is not of a jurisdictional nature, and in this case the discretion
was, in view of all the facts, properly exercised.

A receivership of a railroad as a going concern, although at times necessary
and proper—as in this case, where the refusal to appoint a receiver would
have lt.ed to sacrifice of property, confusion among the creditors, and
great inconvenience to the travelling public—should not be unnecessa-
;‘13’ pTOlong.;ed,‘and in case of unnecessary delay the court should listen
o the application of any creditor upon due notice to the receiver for the

E;‘;)‘::pt termination of the trust or vacation of the order appointing re-
TS,

ﬁl;P:ESFIZ' ?re original applications.to this court for leave to
hibitifs 1 1((1)11 for a mandamus, or, in the alternative, for a pro-
e C"a eressed to the Honorable E. Henry Lacombe, one
A %?ult_JudgeS of the Second Circuit, commanding him
bty Ireuit Court. to dismiss the bill of complaint against

¢ rallroad companies hereinafter mentioned, and all pro-
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ceedings therein, and to vacate injunctions therein issued by
such judge, and also to vacate the orders appointing the re-
ceivers of such railroads, and to desist from exercising any
further jurisdiction over such roads in such suit, or, in the
alternative, commanding the judge to allow petitioners inter-
vention, or that a writ of prohibition might issue to obtain the
same relief.

It is alleged in the petition in No. 11 that the petitioners are
creditors of the Metropolitan Street Railway Company on
account of injuries alleged to have been received by each,
through the negligence of the company’s servants—in one case
some time prior to June 27, 1895, and in the other on or about
June 13, 1892. Actions had been brought by each, and are
still pending at the time of this application.

In No. 12 it is alleged that the petitioner is the administrator
of one Paul Planovsky, deceased, and as such he recovered a
judgment for damages for the death of the decedent against
the New York City Street Railway Company for over eight
thousand dollars, which is still unpaid, the company having
appealed from the judgment to the Appellate Division of th'e
Supreme Court of the State of New York, and the appeal s
still pending. The petitioner also alleged a cause of action In
his own behalf, arising out of the refusal of the company t
give him tickets entitling him to transfers, by which he was,
as he alleged, damaged by the payment of additional fares to
the amount of at least two hundred dollars.

The further facts set up in each of the petitions are sub-
stantially identical.

Upon reading the petitions orders were made allowing them
to be filed, and rules to show cause why the petitions sholuld not
be granted were thereupon entered, returnable before this court
on the ninth of December, 1907. :

On that day there was duly filed a return of the Circuit Judge
in each proceeding, who gave therein a short history of the
litigation culminating in the appointment of receivers of #
railroads mentioned, and stating the then condition of su
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litigation. There were filed, as a part of such returns, copies
of the bill of complaint under which the receivers were ap-
pointed, and of the answer of the New York City Railway
Company, and also copies of certain affidavits made in behalf
of complainants and defendant in the suit.

It is upon the case made by the petition for a mandamus
and the return of the Circuit Judge that the questions arise for
the decision of this court.

It appears from such record that in September, 1907, the
New York City Railway Company and the Metropolitan Rail-
way Company were corporations organized under the laws of
the State of New York, and that the New York City Railway
Company was operating a system of surface street railroads
in New York County, as the owner of some and the lessee of
others. The Metropolitan Railway Company was interested,
either as owner or as lessee of some eighteen separate and
independent railroads, all of which it had leased to the New
York City Railway Company, by lease dated February 14,
1902, for 999 years.

While the New York City Railway Company was operating
these various railways a bill against it was filed September 24,
19'07,. in the United States Circuit Court for the Southern
DlS?r%ct of New York, by the Pennsylvania Steel Company,
a citizen of Pennsylvania, and by the Degnon Contracting
- Company, a citizen of New Jersey, as complainants, in which
the complainants alleged an indebtedness due from the railway
company of over $30,000 to the steel company and over
311,090 to the Degnon Company, for rails and other track
Material and for labor done for the company, at its request,
and that payment of the debts had been demanded of the rail-
;Vlzz company by each of the complainants, and refused. It
o atppeared that the defendant was insolvent; that it was
apsr:tmg‘as owner of some and lessee of other portions—
Star}llti ;ﬁn Ofnsome five hund}*ed miles of track, covering sub-
b d}’ all the surfac'e railroads in New York, comprising

y different companies, which owned many different rail-
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roads, which had been leased to the Metropolitan Railway Com-
pany and by it leased to the defendant company; that all the
roads which had been leased to the defendant company were
covered by many separate and independent mortgages for
different sums, maturing at different times; the New York City
Railway Company was under obligations to pay the interest
on the funded debt of its lessor, by reason of the lease from the
Metropolitan Railway Company under which it was operating
these various roads. Failure to meet the interest on the funded
indebtedness as it matured would operate as a default and
would render the mortgages enforceable.

One of these mortgages was for over twelve and another for
over sixteen millions of dollars, and other mortgages increased
the whole mortgage debt, on all the lines, to about one hundred
millions of dollars. The New York City Railway Company, @s
lessee, had expended more than twenty millions of dollars in
improvements, and was also indebted in other large sums,
aggregating between five and ten millions of dollars more, by
reason of expenditures for equipment and for repairs; also for
taxes, and also for a large amount of floating indebtedn-ess’
besides which there were a great number of suits pending against
it to recover damages for alleged injuries sustained through
alleged negligence of its servants, and which were on t}‘le
calendars of the New York courts, and the plaintiffs therein
were pressing for trial. If judgment were obtained in any of
these cases, or in any other of the cases where creditors were
pressing their demands, it would result in disastrous conse-
quence to the public, by a possible sale and dismemberment
of the system under which the railroads were then Op.erated,
and might result in sales of portions of the roads to different
individuals or corporations, by reason of which it would b:i?
impossible to continue the transfer of passengers frorfl one rod
to another for one fare, such as was then in operation; andﬁ
sale of the roads would probably be for a sum greatly benea}tl
their value, and thus the security for all the cre'dltOI"S for the
ultimate payment of their claims would be impaired and very
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greatly injured. The defendant was, as it is stated, unable to
pay these various obligations as they matured.

For these, and other reasons stated with great detail in the
bill, it was asked that the court would take the road into its
possession, and that the creditors of the defendant might
be ascertained and the court fully administer the fund, con-
sisting of the entire railroad system and other assets of the
defendant; that the assets should be marshalled and the re-
spective liens and priorities existing therein should be ascer-
tained, and that the court should enforce and decree the rights,
liens and equities of all the creditors of the defendant, as the
same might be finally ascertained by the court; that, for the
purpose of preserving the unity of the system, a receiver might
be appointed, with power to collect all the assets of the com-
pany, and with authority to run and operate the railroads
and collect and receive all the rents due and apply the income
thereof, under the direction of the court, for such period as
the court should order; and for the purpose of protecting and
preserving the railroads and assets and property, real and
personal, from being sacrificed under proceedings liable to be
tf:lken, which might prejudice the same; and that, tempora-
rily and pending the suit, an injunction might issue against
the defendant and all persons claiming to act by, through or
unfier 1t, and all other persons, restraining them from inter-
fering with the receiver taking possession of the property,
and that complainants might have such further relief as was
proper.

Upon the filing of this bill a subpcena was duly issued and
served upon the defendant, the New York City Railway Com-
pany, and an answer was put in by that company, which ad-
n;ltted a}l the allegations of the bill, and it joined in the prayer
?)f gi: :);lltetrfrllatfth(?lcourt should take possession, by receiver,
o }:) railroads ope-rated by t}}e defendant, fmd that
= er should, after taking possession of the entire prop-
Shy’ldpreserve, manage, operate and control the same, and

ould pay all the indebtedness due or to become due, and
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otherwise discharge all the duties imposed by courts upon re-
ceivers in similar cases.

Upon this bill and answer an application was made to the
Circuit Judge for the appointment of a receiver and such ap-
plication was granted, and receivers were duly appointed, with
directions to operate the road. They were given power to
borrow money, if needful in their judgment, in order to comply
with the order, and make appropriate payments on account
of accruing rent and other necessary charges, so far as might
be necessary to pay off current expenses for labor and supplies,
but for no other purpose without the order of the court. The
defendant and its officers, and all persons claiming to act under
the defendant, and all other persons, were enjoined from inter-
fering in any way with the possession and management of the
property by the receivers; and it was ordered that the defend-
ant should show cause on the seventh of October, 1907, why
the receivership should not be continued during the pendency
of the suit; and upon the hearing thereon, it was ordered that
any other creditors of the defendant, or any other party in
interest, might be heard.

Prior to the seventh of October, 1907, the Metropolitan
Railway Company presented a petition to the Circuit Court,
wherein it asked to be made a party to the original suit of the
steel company and others against the New York City Railway
Company, and that the receivership under the bill might be
extended so as to expressly embrace the interests of the Met'ro-
politan Railway Company in the property. The petition
showed the foregoing facts in relation to the lease of the prop-
erty to the New York City Railway Company, and it averred
that, by reason of these leases and the various mortgages upon
portions of the property, and the operation of all the miles of
railroad as one system, and because of the fact that the PI9ES
erty of the Metropolitan Railway Company was all'of 1t S0
leased to the New York City Railway Company that it had to
depend on the solvency of the latter company in order that
payment might be made on the various mortgages on fhe
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various roads for which the Metropolitan Railway Company
was responsible as lessee, and which it had also leased to the
New York City Railway Company, the two companies were so
inextricably bound together that if the New York City Railway
Company went into the hands of a receiver and all its property
were taken possession of by that officer it was necessary, in
the interest of all concerned, that the Metropolitan Railway
Company should also be made a party to the suit and the re-
ceivership extended to it. Under this petition the court granted
an order making the Metropolitan Railway Company a party
defendant and extending the receivership to it, and the injunc-
tion was also extended so as to enjoin that company from
interfering with the possession of the receivers.

In October, 1907, an application was made to the Circuit
Court on the part of those who are now petitioners in this court,
in which application, it was alleged that the bill of complaint
in the above-mentioned suit, and the answer consenting to
'the appointment of receivers and admitting the allegations
m the bill, were filed collusively for the purpose of avoiding
the jurisdiction of the courts of the State, and for the purpose
of creating a case cognizable under the judiciary act of the
United States by the United States courts. And it was averred
that the suit in which the bill and answer were filed did not
and does not really and substantially involve any dispute be-
tween the parties, nor did it involve any real or substantial
confroversy between them, or any dispute between them which
Was m't}.lin the jurisdiction of the court. (All these averments
were reiterated in the petitions presented to this court.)
Various othgr facts were included in the petition to the Circuit
C(.Jur‘t, and it was prayed that an order might be made dis-
g;lsslng the bill i_n equi:cy for fraud, collusion and want of juris-
inc lon and settn%g a's1de the order appointing a receiver, or,

S that application was denied, then that the order ap-
ﬁog}t.u}g a receiver should be amended by providing that
1abilities for personal injuries and for causing the death of

Indivj :
Viduals should have the preference over other claims on
VOL. covIIl—7
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the distribution of the assets. The petition was subsequently
amended so as to add a further prayer that the petitioner,
individually and as administrator, might be allowed to inter-
vene in the suit on behalf of himself individually and as ad-
ministrator and on behalf of all other judgment creditors of
the defendant who might come in and contribute to the de-
fense of the suit.

In opposition to this application affidavits were presented
by the persons who had verified the original bill of complaint
in behalf of the two companies against the New York City
Railway Company (and copies of these affidavits are made
part of the returns of the Circuit Judge), denying that the
purpose of the suit or of the application for the receivership was
for stock jobbing or other improper purposes, and each admitted
that the suit was brought in the Circuit Court of the Uni-
ted States for the purpose of having that court take jurisdiction,
and denied that there was any impropriety or collusion or
anything else wrongful in the conduet of the complainants.
Each affidavit contained an averment that as non-residents
of the State of New York, complainants had an absolute rigl}t
to decide whether to bring the suit in the courts of the Uni-
ted States or in the courts of the State of New York; and it was
denied that the object of the suit was anything else than appears
on the face of the bill, namely, the administration of the assets
of the defendant in a proper court having jurisdiction thereof.
All charges of collusion and suppression of facts and of wrotg:
doing were denied absolutely. And a similar affidavit was
made by the officers of the New York City Railway Company
who had verified the answer to the bill of complaint, and copies
thereof are also made part of the returns of the Circuit Judge.
The application was denied. )

On October 25, 1907, a decree was entered adjudging the
New York City Railway Company to be insolvent and Ofderg
ing a reference to a master to take proof of claims and regotr0
to the court, providing that all claims should be presente :
the master on or before November 30, 1907, and that the
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master should give public notice accordingly, the notice to
contain a statement of the time and place of first hearing before
the master.

On the ninth of November, 1907, the court made a similar
order, adjudging the Metropolitan Railway Company insol-
vent, and adjudging that its assets should be marshalled, and
appointing a master as in the other case.

The order continuing the appointment of the receivers per-
mitted all pending suits against the New York City Railway
Company and the Metropolitan Railway Company, which were
begun before the receivers were appointed, to be prosecuted
to judgment. In regard to claims for damages resulting from
accidents before the receivers had been appointed, but in
which suit had not been commenced at the time of such ap-
pointment, it was provided that they might be filed with the
receivers and might go to a master for adjustment, and, in
any case, it was ordered that if the plaintiff wished a jury trial
he might have it, and the claim, if judgment were obtained,
would thereby be liquidated, and would rank with claims
already in suit.

As a reason for commencing these proceedings petitioners
averred that they could not appeal from the order of the Cir-
f:uit Court denying their application for leave to intervene
In the suit commenced by the Pennsylvania Steel Company,
and others, nor could they take any steps in that suit, and, as
they were enjoined from taking any proceeding in regard to
the possession by the receivers of the property of the two rail-
Way companies, they were without any remedy looking toward
ateview of the orders and decrees of the Circuit Court, other
than by the application to this court in the manner they are
Proceeding,
regg;ge course of his deci.sion on the application to make the

T8 permanent the Circuit Judge said, in relation to the

allf:‘;gattlorls of eollusion, as follows:
cou;rhere 1$ no collusion a,ppsf,rent in any legal sense. It is of
¢ manifest that complainants and defendants were en-
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tirely in accord and arranged together that the suit should be
brought in the Federal court and that the averments of the
bill should be admitted by the answer. But there was no
colorable assignment of some claim to a citizen of another
State, nor any misrepresentation or distortion of facts to mis-
lead the court. On the contrary, examination of the books
shows that the financial situation is precisely such as was
averred in the complaint.”

And in relation to extending the receivership to the Metro-
politan Railway Company and allowing that company to be
made a party defendant, the court said:

“Having taken its entire property into possession of the court
under conditions which left it powerless to recover the same
for a year, the receivership left it wholly without means to
meet its obligations and it seems to be clearly the duty of the
court which has thus deprived it of its resources to protect
it against execution while receivers handle and distribute those
resources.”

Mr. Roger Foster for petitioners:

The petitioners are entitled to the remedy by mandamgs.
Otherwise, they will be enjoined from proceeding in their sglts
and collecting their claims without a hearing upon a mot'lon
to dissolve the injunction, and without any right to Teview
the injunction order and the subsequent order continuing the
same.

There are two fundamentals of the common law, which are
essentials of that due process of law which is guaranteed by
the Constitution. Where there is a right there is a rerfl(‘d}ﬁ
Ashby v. White, 1 Salkeld, 19. No person can be denlfed a
hearing before he is prevented from asserting a claim of right.
Pennoyer v. Neff, 95 U. S. 734. BN

Intervenors have no right of appeal, except pOSSIny‘ln !;he
case of an intervention after judgment upon an apphcatlori
to share in a fund in court; and they never have a right to appea
from an order denying their right to intervene and defend a
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suit. Ez parte Cuiting, 94 U. 8. 14; Jones & Laughlins L'd v.
Sands, 79 Fed. Rep. 913; Credits Commutation Co. v. United
States, 91 Fed. Rep. 570, 573; S. C., 177 U. 8. 311; Toledo,
St. L. & K. C. R. Co. v. Continental Tr. Co (C. C. A.), 95 Fed.
Rep. 497, 536.

If they attack this judgment collaterally, they cannot ob-
ject because of a failure of the requisite difference of citizen-
ship between parties to a controversy in the same. Kempe's
Lessee v. Kennedy, 5 Cranch, 173, 185; Skillern’s Ex’rs v. May'’s
Ex'rs, 6 Cranch, 267; Cameron v. McRoberts, 3 Wheat. 591;
Des Moines Nav. Co. v. Iowa H. Co., 123 U. 8. 552, 557, 559;
Dowell v. Applegate, 152 U. 8. 327, 337-341; Pullman’s P. C.
Co.v. Washburn, 66 Fed. Rep. 790. See also Ex parte Richards,
117 Fed. Rep. 658; In re Lennon, 166 U. S. 548; Conkling Co. v.
Russell, 111 Fed. Rep. 417; Hollins v. Brierfield Coal Co., 150
U. 8. 371.

The duty to dismiss the proceedings is statutory. The facts
showing that there is no controversy and consequently no
jurisdiction, have been found by the judge and are not disputed.
Tlhere i3 no room for the exercise by the Circuit Court of ju-
filcial judgment or discretion. This court has jurisdiction to
issue the appropriate writ in a case like this. Ez parte Wisner,
203 U. 8. 449; United States v. Severens, 71 Fed. Rep. 768;
SICRAR € CrALI314!

Th'e entire proceedings are void for want of jurisdiction,
and it was the duty of the Circuit Judge to dismiss the same
8 soon as that matter was called to his attention. Act of
March 3, 1875, ¢. 137, § 5, 18 Stat. 472. It is the duty of
the court to dismiss such a case upon its own motion as
S0on as it discovers its want of jurisdiction or the improper
or collusive joinder. Williams v. Nottawa, 104 U. S. 209;
Hartog v. M emory, 116 U. 8. 588. 1In this case it clearly ap-
gffgred that there was no controversy between citizens of
C;g;T:i;States.' There was no controversy of any sort. The
e aTI;;cs did not pray the payment of their respective

- they merely prayed a receivership, coupled with a
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general administration of the assets, which general administra-
tion they have refused to enter a decree directing.

There can be no controversy between the parties when the
defendant has requested the plaintiff to bring the case.

There can be no matter in dispute when there isno dis-
pute between the parties. The proceeding was not an ac-
tion at common law; but a bill in equity for the appointment
of a receiver. Not having reduced their claims to judgment,
they arenot entitled to the relief prayed except by defendant’s
consent. Dawson v. Columbia Trust Co., 197 U. S. 178, 181.

There is a distinction between “matter in dispute” and
“matter in demand.” Hilton v. Dickinson, 108 U. S. 165, 174;
May v. Trust Co., 128 Missouri, 447, 449; Lozano v. Wehmer,
22 Fed. Rep. 755, 757; Gudger v. Western R. Co., 21 Ted.
Rep. 81, 84; Keith v. Levi, 2 Fed. Rep. 743, 745.

There was collusion between the parties. Collusion does not
necessarily imply fraud, but the derivation of the word implies
cobperation or playing together. See Lowisville Trust Co. V.
Louisville, New Albany & Chicago Ry. Co., 174 U. S. 674, 677,
687, 689; Teras & Pacific Ry. Co. v. Gay, 26 5. W. Rep. 5%,
612; 8. C., 86 Texas, 571; Balch v. Beach, 95 N. W. Rep. 132,
137. The learned judge who granted these orders was mis-
led by the analogy of certain decisions by the inferior F ederal
courts upon applications for the appointment of receivers of
railway companies engaged in interstate commerce which would
be impeded unless receivers were appointed. Suc}} were
cases of “property constituting a link in a great continental
railway,” and manifestly arose under the Constitution and laws
of the United States. Mercantile Tr. Co. v. Atlantic & P- E.
Co., 70 Fed. Rep. 518, 524; In re Lennon, 166 U. S. 548, 553..

There was not the slightest justification for the extension
of the receivership so as to reinclude the assets of the Metro-
politan Street Railway Company; nor for the joinder of that
company as a party to the suit. All the assets of that_ corpo-
ration, except its causes of action against its lessee, the (%1rectorf
of both companies and the other persons, who had misappro
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priated and wasted its property, were transferred by the lease
to the New York City Railway Company. Those assets were,
consequently, already under the protection of the court. The
only object of the order extending the receivership over the
property of the Metropolitan Street Railway Company was to
head off all actions by the state attorney general, the stock-
holders and creditors of the lessors, that might be brought to
compel the lessee and the officers and directors of both parties
to the lease to account for the waste of the lessor’s property.

In cases where trustees represented conflicting interests, the
courts have always been accustomed to allow interventions.
Farmers’ L. & Tr. Co. v. Nor. Pac. R. Co., 66 Fed. Rep. 169;
Farmers’ L. & Tr.Co.v.Cape Fear & Y. V. Ry. Co., 71 Fed. Rep.
38; Grand Tr. Ry. Co. v. Central Vt. Ry. Co., 88 Fed. Rep. 622;
Fowler v. Jarvis-Conklin M. Tr. Co., 64 Fed. Rep. 279; Ham-
lin v. Toledo, St. L. & K. C. R. Co., 78 Fed. Rep. 664, 672;
Jones on Corporate Bonds, § 338.

Mr. J. Parker Kirlin for the respondent in No. 11, Original:
Granting the order allowing the Metropolitan Street Railway
COU.lpany to intervene in the original suit, for the protection
O_f 1ts own interests, and those of its creditors in its railway
hnes' which were in the custody of the court, under the prior

I'ecelva?ship, was a legitimate exercise of judicial discretion.
.The Jurisdiction of the Circuit Court to entertain the applica-
UOI_I of the Metropolitan Company for leave to intervene seems
plain. Tt rests on two facts: first, that the subject matter of
th(f controversy was in the actual possession of receivers ap-
Pomnted by the court, Freeman v. Howe, 24 How. 450; Krippen-
C{'}Zf v. Hyde, 110 U. 8. 276; Gumbel v. Pitkin, 124 U. 8. 131;
ATm l:zm;s Company v. Texas Ceniral Ry., 137 U. 8. 171; In re
H{)u £ 49 U. 8. 164; Rouse v. Letcher, 156 U. 8. 47; Carey v.
0 SS 0;;_& Tezas Ry., 161 U. 8. 115; White v. Huwing, 159
Sébiﬁ 1:1 ;Dog)e v. Louisville &ec. Ry., 173 U. S. 573; Porter v.
618']; . U. 8. 473, 479; Byers v. McAuley, 149 U. S. 608,
» rice v. Abbott, 17 Fed. Rep. 506; Armstrong v. Trautman,




104 OCTOBER TERM, 1907.
Argument for Respondent. 208 U. 8.

36 Fed. Rep. 275; Compton v. Jesup, 68 Fed. Rep. 263; 8. C,,
15 C. C. A. 397; Lanning v. Osborne, 79 Fed. Rep. 657, 662;
Toledo dc. R. Co. v. Continental Trust Co., 95 Fed. Rep. 497,
305; 8. C., 36 C. C. A. 155; Davis v. Martin, 113 Fed. Rep. 6,
9;8.C,51C. C. A 27; and, second, that the administration
of the assets of an insolvent corporation is within the fune-
tions of a court of equity, and, the parties being before the
court, it has power to proceed with such administration.
Hollins v. Brierfield Coal Co., 150 U. S. 371, 380; see also
Quincy v. Humphreys, 145 U. 8. 82, 95.

The right of the court to permit intervention by a party
claiming an interest in the property in the hands of a receiver
is not affected by the question of citizenship. Compton v.
Jesup, 68 Fed. Rep. 263; Continental Trust Co. v. Toledo Ry,
82 Fed. Rep. 642; Toledo, St. Louis & K. C. R. Co. v. Conti-
nental Trust Co., 95 Fed. Rep. 497.

The propriety of making lessors of railways parties defend-
ant in a suit, either by a creditor, stockholder or mortgagee,
to secure the administration of the assets of an insolvent
railway system, where such system includes leased railways,
has been repeatedly recognized in the Federal courts. Central
Trust Company v. Wabash Railway Company, 29 Fed. Rep.
618; Central Trust Company v. Wabash Railway Company, 34
Fed. Rep. 259, 260, 261; Quincy &c. Ry. Co. v. Humphreys,
145 U. 8. 82, 85-89; St. Joseph &c. Railway Company v. Hum-
phreys, 145 U. S. 105, 106; Ames v. Union Pacific Company,
60 Fed. Rep. 966-968; Central Railroad & Banking Company
of Georgia v. Farmers’ Loan & Trust Company, 79 Fed. Rep.
158-160; Mercantile Trust Company v. St. Louis & San Fran-
cisco Ry. Co., 71 Fed. Rep. 601, 602; Mercantile Trust Co.¥-
Farmers’ Loan & Trust Co., 81 Fed. Rep. 254, 255-258.

Mr. James Byrne for the respondent in No. 12, Originﬁitli

The claim that the decree appointing a receiver is v01dlbe-
cause made on the application of a simple contract C?edltOr
is without merit. While it is true that a court of equity, o
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the application of a simple contract creditor, will not appoint
a receiver if objection is made by the defendant that the cred-
itor has not obtained a judgment on which execution has been
issued and returned unsatisfied, it is equally true that the de-
fense is one which may be waived either expressly or by failure
to take the objection and that if it is waived the court has
jurisdiction of the parties and its decree appointing the receiver
isvalid. Hollins v. Brierfield C. & I. Co., 150 U. 8. 371; West.
lectric Co. v. Reedy, 66 Fed. Rep. 163, 164; Park v. N. Y.,
Lake Erie & West. R. R. Co., 70 Fed. Rep. 641, 642; Waite v.
O'Neill, 72 Fed. Rep. 348, 353; Ross-Meehan Co. v. Iron Co.,
72 Fed. Rep. 957, 959; Temple v. Glasgow, 80 Fed. Rep. 441,
444; Schoolfield v. Rhodes, 82 Fed. Rep. 153, 157; Enos v.
N.Y. & 0. R. Co., 103 Fed. Rep. 47; Horn v. Pere Marquetle
R. R. Co., 151 Fed. Rep. 626. See also Searight v. Bank, 162
Pa. St. 504; People’s Bank v. Loeffert, 184 Pa. St. 164; Penna.
R. R. Co. v. Bogert, 209 Pa. St. 589; Mut. Life Ins. Co.v. Wil-
kinson, 100 Maryland, 31; Clark v. Flint, 22 Pickering, 231;
First Congregational Society v. Trustees, 23 Pickering, 148.

Iln this case there was absolutely no collusion, no positive
action was taken to found a jurisdiction which otherwise would
not exist, and the action is genuine and not merely colorable.
The suit does, in the words of § 5 of the act of March 3, 1875,
“really and substantially involve a dispute or controversy
properly within the jurisdiction of said Circuit Court.”

Igevery case that the court has held to be collusive some
positive action had been taken to found a jurisdiction which
otherwise would not exist, and the action had been merely
colorable and not genuine. Williams v. Noitawa, 104 U. S.
209; Rosenbaum v. Bauer, 120 U. 8. 450; Lake County v. Dud-
ley, 1.73 U.8.243; Waite v. Santa Cruz, 184 U. 8. 302; Morris
%.thmer, 129 U. 8. 315; Lehigh Mining &c. Co. v. Kelley, 160
T. S. 327; Detroit v. Dean, 106 U. 8. 537; Dawson v. Columbia
OfT:}SfeCO"tlw U. S: 17.8.. I.n this case there is absolutely nothing
indebtsgr . The jurisdiction always existed from the time the

ednesses arose down to the present moment. See also
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Blair v. Chicago, 201 U. S. 400; Dickerman v. Trust Co., 176
U. 8. 181,

Mr. Frederic R. Coudert submitted petitions of Paul Fuller,
J. Hampden Dougherty and Melvin G. Palliser, stating that
they had been appointed receivers of the New York City
Railway Company, and the Metropolitan Street Railway Com-
pany by the Supreme Court of the State of New York on No-
vember 29, 1907, in actions brought by the Attorney General
of that State for the dissolution of such companies, on the
ground that they had been insolvent for more than one year.

These petitioners, while not appearing or intervening in
this proceeding and in no manner conceding the jurisdiction of
the Circuit Court of the United States to appoint receivers,
as stated in the return herein, and without waiving any ob-
jection, respectfully advise this court that some of the matters
purporting to be presented by the petition and the question of
the jurisdiction of the Circuit Court and of alleged collusion
between the parties in the action therein brought for the pur-
pose of creating a case cognizable in the Federal courts may
hereafter be presented to this court on behalf of the petitioners
as such receivers appointed by the Supreme Court of the Sta.te
of New York, and they also prayed that any action herem
may be without prejudice to their rights in the premises.

Mr. JusticE PrEckHaM, after making the foregoing state-
ment, delivered the opinion of the court.

The petitioners base their application for relief in this CO}ITt
upon the contention that the Cireuit Court had no jurisdiction
in the case brought by the Pennsylvania Steel Company. and
others, against the New York City Railway Company, 0 ap-
point receivers, or to grant any relief asked for in the bill of
complaint in that suit. And, as they have been denied leave
to intervene therein, and they cannot appeal from the ord'ef
denying such request, Er parte Cutting, 94 U. S. 14; Credis
Commutation Co. v. United States, 177 U. 8. 311, they assert
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they are without any remedy, unless it be granted on this
application. The basis of their contention, that the Circuit
Court was without jurisdiction, rests upon the assertion that
there was no controversy or dispute between the parties to
that suit. The counsel for the parties favoring the jurisdic-
tion insist that these petitioners are not entitled to the remedy
sought by them in this court, either by mandamus or pro-
hibition, because the ease made by them is not such as to au-
thorize the court to issue either writ, as prayed for.

Without going into the question of the right of this court to
grant the remedy sought, we prefer to place our decision upon
the ground that the Circuit Court had jurisdiction, and that
its action in exercising it was, therefore, valid.

The statutes defining the jurisdiction of the Circuit Court (1
Comp. Stat. 507, 508; Act March 3, 1875, c. 137, § 1, 18 Stat.
470; Act March 3, 1887, ¢. 373, § 1, 24 Stat. 552; Act August 13,
1888, c. 866, § 1, 25 Stat. 433), confer it, among other cases,
where “there shall be a controversy between citizens of differ-
ent States in which the matter in dispute exceeds, exclusive
of interest and costs, the sum or value aforesaid,” ($2,000).

Although the amount involved in the suit in the Circuit Court
was sufficient, it is insisted now that there was no dispute or
controversy in that case within the meaning of the statute,
because the defendant admitted the indebtedness and the other
allegations of the bill of complaint, and consented to and
united in the application for the appointment of receivers.
Notwithstanding this objection, we think there was such a
controversy between these parties as is contemplated by the
statute. In the bill filed there was the allegation that a demand
of payment of the debt due each of complainants had been
I%Iade and refused. This was not denied and has not been.

here was therefore an unsatisfied demand made by complain-
gﬁs a{;fi ref}lsed by defendant at the time of the filing of the
I”ig};t g 9;1 t}llink tl}a:t where there is a jl%sticiable. claim of some
S ii e by a citizen of one State against a citizen of another

» Ivolving an amount equal to the amount named in the
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statute, which claim is not satisfied by the party against whom
it is made, there is a controversy, or dispute, between the
parties within the meaning of the statute. It is not necessary
that the defendant should controvert or dispute the claim.
It is sufficient that he does not satisfy it. It might be thathe
could not truthfully dispute it, and yet, if from inability, or,
mayhap, from indisposition, he fails to satisfy it, it cannot
be that because the claim is not controverted the Federal court
has no jurisdiction of an action brought to enforce it. Juris-
diction does not depend upon the fact that the defendant de-
nies the existence of the claim made, or its amount or validity.
If it were otherwise, then the Circuit Court would have no
jurisdiction if the defendant simply admitted his liability and
the amount thereof as claimed, although not paying or satis-
fying the debt. This would involve the contention that the
Federal court might be without jurisdiction in many cases
where, upon bill filed, it was taken pro confesso, or whenever
a judgment was entered by default. These are propositions
which, it seems to us, need only to be stated to be condemned.
The cases are numerous in which judgments have been enter'ed
by consent or default where the other requisites to the juris-
diction of the Federal court existed. Hefner v. Northwestern
Life Insurance Company, 123 U. S. 747, 756; Pacific Railroa(% v.
Ketchum, 101 U. S. 289, 296. In the latter case the proceedlﬂ.g
was “by the consent of all the parties to the suit through tht?lr
solicitors of record.” It was stated in the opinion by Chief
Justice Waite that the defendant had filed an answer under
its corporate seal, in which every material allegation of the
bill was confessed, and it was stated that the bonds sued for
were in all respects valid obligations of the company, and the
mortgage a subsisting lien. No doubt was expressed as to the
jurisdiction of the court, because of the admission of the facts
by the defendant and its consent to the judgment. We do not
doubt the jurisdiction of the Circuit Court, although the. facts
were admitted, and the defendant joined with the complainants
in a request that receivers should be appointed.
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It is, however, argued, that although there may be jurisdic-
tion in the case of railroads engaged in interstate commerce,
yet they are exceptions, because in such a case they arise under
the Constitution, although there may not have been an actual
controversy between the parties. Such cases, it is said, cannot
properly be regarded as precedents for claiming jurisdiction
in the case of railroads wholly within the State, and doing no
interstate business.

A case under the Constitution or laws of the United States
does not arise against a railroad engaged in interstate com-
merce from that mere fact. It only arises under the Constitu-
tion, or laws or treaties of the United States, when it substan-
tially involves a controversy as to the effect or construction
of the Constitution or on the determination of which the re-
sult depends. Defiance Water Co. v. Defiance, 191 U. S. 184;
Newburyport Water Co. v. Newburyport, 193 U. S. 561; Bonin v.
Gulf Company, 198 U. 8. 115; Devine v. Los Angeles, 202 U. 8.
313. The appointment of a receiver in the case of a railroad
engaged in interstate commerce does not necessarily involve
any such controversy. Jurisdiction to appoint a receiver by a
plrf:uit Court of the United States in cases of railroads engaged
n .mterstate commerce has existed by reason of diversity of
cmfnenship in the various cases between the parties to the liti-
gation, and not because the railroads were engaged in inter-
state commerce. The necessary diversity of citizenship is
?119ged to. exist in the case before the Circuit Court, and there
1510 §usplcion as to the truth of the averment.

It is also objected that the Cireuit Court had no jurisdiction
because the complainants were not judgment creditors, but
Were simply creditors at large of the defendant railways. The
ObJeCtIOI.l was not taken before the Circuit Court by any of
:ilzé::rtltes to the sui.t, but was waived by the defendant con-
Al thff 0 the appox.ntment .of the re.ceivers, a_md admitting
A mzcts averred in the bill. Hollins v. Bmerﬁelfi Coal &
o) pany, _150 U. 8. 371, 380. That the complainant has

exhausted its remedy at law—for example, not having
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obtained any judgment or issued any execution thereon—is
a defense in an equity suit which may be waived, as is stated
in the opinion in the above case, and when waived the case
stands as though the objection never existed.

In the case in the Circuit Court the consent of the defendant
to the appointment of receivers, without setting up the defense
that the complainants were not judgment creditors who had
issued an execution which was returned unsatisfied, in whole
or in part, amounted to a waiver of that defense. Brown v.
Lake Superior Iron Co., 134 U. S. 530; Town of Meniz v. Cook,
108 N. Y. 504, 508; Horn v. Pere Marquette R. R. Co., 151 Fed.
Rep. 626, 633.

It is asserted also, that there was collusion between the com-
plainants and the street railway companies, on account of
which the court had no jurisdiction to proceed, and therefore
the suit should have been dismissed by the Circuit Court under
§ 5 of the act of 1875, already cited. By that section it must
appear to the satisfaction of the Circuit Court that such suit
does not really and substantially involve a dispute or contro-
versy properly within the jurisdiction of that court, or that the
parties to that suit have been improperly or collusively made
or joined for the purpose of creating a case cognizable under
that act, in which case the Circuit Court is directed to proceed
no further therein, but to dismiss the suit on that ground.
Whether the suit involved a substantial controversy we have
already discussed, and the only question which is left under
that act is as to collusion.

In this case we can find no evidence of collusion, and the
Circuit Court found there was none. It does appear that t}_le
parties to the suit desired that the administration of the rail-
way affairs should be taken in hand by the Circuit Court of the
United States, and to that end, when the suit was broughfy
the defendant admitted the averments in the bill an‘d llnlte‘d
in the request for the appointment of receivers. This fact 18
stated by the Circuit Judge; but there is no claim made tha?
the averments in the bill were untrue, or that the debts, named
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in the bill as owing to the complainants, did not in fact exist;
nor is there any question made as to the citizenship of the
complainants, and there is not the slightest evidence of any
fraud practiced for the purpose of thereby creating a case to
give jurisdiction to the Federal court. That the parties pre-
ferred to take the subject matter of the litigation into the Fed-
eral courts, instead of proceeding in one of the courts of the
State, is not wrongful. So long as no improper act was done
by which the jurisdiction of the Federal court attached, the
motive for bringing the suit there is unimportant. Dickerman
v. Northern Trust Co., 176 U. S. 181, 190; South Dakota v.
North Carolina, 192 U. S. 286, 311; Blair v. City of Chicago,
201 U. 8. 400, 448; Smathers v. Smith, 204 U. S. 632, 644.

The objection to the order permitting the Metropolitan Rail-
way Company to intervene and making it a party defendant
in the Circuit Court suit is not of a jurisdictional nature, and
the granting of the order was within the discretion of the court.
United States v. Phillips, 107 Fed. Rep. 824; Credits &c. Co. v.
United States, 177 U. 8. 311. Having jurisdiction over the
New York City Railway Company, and receivers having been
appointed for it, there was every reason for extending the re-
ceivership to the Metropolitan Railway Company. The facts
showed that it was so tied up with the New York company
that a receivership for the latter ought to be extended to the
former. The Cireuit Court Judge so held, and we think very
properly, upon the peculiar facts of the case. See Quincy &c.
R.R.Co.v. Humphreys, 145 U. 8. 82, 95; Krippendorf v. Hyde,
110.17..8; 276, 283, 284.
| From this review of the various questions presented to us
It appears that the Cireuit Court had jurisdiction in the suit
$r0U€ht before it, and therefore the application of the peti-
‘oners for a mandamus or for a prohibition must be denied.
couwriu'le 80 holding W.e are not unmindful o.f .the fact that. a
ks rali?rj gery un§atlsfactory body to administer the aff%ll‘s
iy prf; as a going concern, and we .feel thE}t the possession

perty by the court through its receivers should not
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be unnecessarily prolonged. There are cases—and the one in
question seems a very strong instance—where, in order to
preserve the property for all interests, it is a necessity to resort
to such a remedy. A refusal to appoint a receiver would have
led in this instance almost inevitably to a very large and useless
sacrifice in value of a great property, operated as one system
through the various streets of a populous city, and such a re-
fusal would also have led to endless confusion among the
various creditors in their efforts to enforce their claims, and
to very great inconvenience to the many thousands of people
who necessarily use the road every day of their lives.

The orders appointing the receivers and giving them instrue-
tions are most conservative and well caleulated to bring about
the earliest possible resumption of normal conditions when
those who may be the owners of the property shall be in posses-
sion of and operate it. We have no doubt, if unnecessary de-
lays should take place, the court would listen to an application
by any creditor, upon due notice to the receivers, for orders
requiring the closing of the trust as soon as might be reasonably
proper, or else vacating the orders appointing the receivers.

The rules are discharged and the petitions
Dismissed.
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I. M. DARNELL & SON COMPANY v. CITY OF MEMPHIS.

IN ERROR TO THE SUPREME COURT OF THE STATE OF TENNESSEE.
No.75. Argued December 16, 1907.—Decided January 20, 1908.

While a State may tax property which has moved in the channels of inter-
state commerce after it is at rest within the State and has become com-
mingled with the mass of property therein, it may not discriminate
against such property by imposing upon it a burden of taxation greater
than that imposed upon similar domestic property.

The exemption from taxation in ch. 258 of the acts of Tennessee of 1903,
of growing crops and manufactured articles from the produce of the
State, in the hands of the manufacturer, is a discrimination against similar
property, the product of the soil of other States, brought into that State,
and is therefore a direct burden upon interstate commerce and repugnant
to the commerce clause of the Constitution of the United States.

Quere, and not decided, whether such provision of exemption is valid under
the equal protection clause of the Fourteenth Amendment.

116 Tennessee, 424, reversed.

THE facts are stated in the opinion.

Mr. Dent Minor, with whom Mr. C. W. Meicalf, Mr. C. H.
T.’m'mble and Mr. H. B. Anderson were on the brief, for plain-
tiffs in error:

i Logs in the hands of a manufacturer awaiting conversion
to lumber and the lumber made therefrom in the hands of
the same manufacturer are within the exemptions of the
Tennessee constitution, when cut from Tennessee soil. Bene-
dict v. Davidson Co., 110 Tennessee, 191.

" By exempting from taxation such property when taken from

S 0wn soil, the State has precluded itself from taxing similar
ﬁf)(;pe;tﬁ taken from the soil of other States, as a State may
& thenreg the Federal Constitution, so discriminate in favor
szens 0f ucts of its own soil as against the products or against

of other States. Welton v. Massours, 91 U. S. 275;
Walling v, Michigan, 116 U. S. 446.

VOL. covirr—8
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A Tennessee corporation or citizen is as much entitled to
complain of the discrimination just mentioned as a foreign
corporation or a non-resident. The evil complained of is the
discrimination against persons handling property from other
States and affects domestic and foreign corporations alike.

The complainant, a corporation, while not a citizen, is a
“person” within the meaning of the state and Federal Con-
stitutions and is entitled to the protection guaranteed to per-
sons by the Fourteenth Amendment. Dugger v. Ins. Co., 9
Tennessee, 250; Railway Co. v. Mackay, 127 U. S. 205; Senia
Clara v. Railway, 118 U. S. 394,

Mr. Marion Q. Evans, with whom Mr. William H. Carrol
and Mr. Thomas H. Jackson were on the brief, for defendants
in error:

The property is not protected by the interstate commerce
clause, as it was not in transit, but had arrived at its destina-

tion. It had been manufactured, or was in process of mani-
facture into articles of various kinds, and had become a part
of the general property in the State. American Steel Wire Co.
v. Speed, 110 Tennessee, 546; Austin v. Tennessee, 179 U. S. 343;
Brown v. Houston, 114 U. S. 622; May v. New Orleans, 178
U. 8. 496; Woodman v. The State, 2 Swan, 354; Machine Co. V.
Cage, 9 Baxter, 519; Naff v. Russell, 2 Cold. 36. _

It will be observed that most of the cases cited by plai{mﬁ
In error are cases where a license tax had been charged against
a non-resident, or where foreign products had been speciﬁgally
taxed as such. See Walling v. Michigan, 116 U. S. 446; Wei"”
v. Virginia, 103 U. S. 344; Welton v. Missouri, 91 U. 8. 275,
where these questions are discussed.

The question here is not a tax, but an exemption from ta?fa‘
tion. The property in question has become amalgﬁm&ted.mth
the general property in the State in the hands of a resident
Tennessee corporation. This is not a complaint by & nor
resident, whose rights have been denied, or whose property
has been unequally taxed.
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M. JusticE WHITE delivered the opinion of the court.

Article 2 of the Tennessee constitution of 1870 provides:

“Sgc, 28. All property, real, personal or mixed, shall be
taxed, but the legislature may except such as may be held
by the State, by counties, cities or towns, and used exclusively
for public or corporation purposes, and such as may be held
or used for purposes purely religious, charitable, scientific,
literary or educational, and shall except one thousand dollars’
worth of personal property in the hands of each taxpayer,
and the direct product of the soil in the hands of the producer
and his immediate vendee.

* * * * * * * *

“Skc. 30. No article manufactured of the produce of this
State shall be taxed otherwise than to pay inspection fees.”

By chapter 258, p. 632, of the acts of Tennessee for 1903 it
was, among other things, provided:

“Sec. 1. That all property, real, personal and mixed, shall
be assessed for taxation for State, county and municipal pur-
poses, except such as is declared exempt in the next section.

“Sec. 2. That the property hercin enumerated, and none
Otrhcr', shall be exempt from taxation. . . . Sub-sec. 5. All
growing crops of whatever nature and kind, the direct product
f)f the soil of this State in the hands ¢f the producer and his
Immediate vendee, and manufactured articles from the produce
of the State in the hands of the manufacturer.”

In the recent case of Benedict v. Davidson County, 110 Tennes-
see‘ 183, 191, the Supreme Court of Tennessee held as follows:

We are of opinion that, under the facts in this record, the
logs upon the yard, in the hands of the mill-operating manu-
facturer and his property, and lumber, rough and smooth, cut
by him from such logs grown on Tennessee soil, are articles
lanufactured from the produce of the State, and exempt
1tllnder the provisions of section 30, article 2, of the constitu-
c(()m land the demurrer was therefore properly overruled, and

Mplainants, under the allegations of their bill, are entitled
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to recover back the taxes paid the State, and to perpetually
enjoin the taxes assessed by the county and city.”

For more than three years prior to January 30, 1905, the
I. M. Darnell & Son Company, a corporation of Tennessee, Was
domiciled in Memphis, in that State, and there owned and
operated a lumber mill. Shortly prior to the date just named,
pursuant to chapter 366 of the acts of Tennessce for 1903
(Acts Tenn., 1903, pp. 1097-1101), the value of the personalty
of the Darnell Company was assessed for taxation by the city
of Memphis at $44,000. Of this amount $19,325 was the value
of logs cut from the soil of States other than Tennessee, which
the company had brought into Tennessee from other States
and were held by the company as the immediate purchaser or
vendee awaiting manufacture into lumber, or consisted of
lumber already manufactured by the company from logs which
had been acquired and brought into the State from other
States, as above mentioned, and all of which lumber was lying
in the mill yard of the company awaiting sale. The Darne.ll
Company protested against this assessment, asserting that it
was not liable to be taxed on said sum of $19,325, the value o<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>