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SUPREME COURT OF THE UNITED STATES.

ALLOTMENT OF JUSTICES, DECEMBER 24, 1906.

OrpERr: There having been an Associate Justice of this
court appointed since the commencement of this term, it is
ordered that the following allotment be made of the Chief
Justice and Associate Justices of this court among the cir-
cuits, agreeably to the act of Congress in such case made and
provided, and that such allotment be entered of record, viz:

For the First Circuit, Oliver Wendell Holmes, Associate
Justice.

For the Second Circuit, Rufus W. Peckham, Associate
Justice.

For the Third Circuit, William H. Moody, Associate Justice.

For the Fourth Circuit, Melville W. Fuller, Chief Justice.

For the Fifth Circuit, Edward D. White, Associate Justice.

For the Sixth Cireuit, John M. Harlan, Associate Justice.

For the Seventh Circuit, William R. Day, Associate Justice.

For the Eighth Circuit, David J. Brewer, Associate Justice.

For the Ninth Circuit, Joseph McKenna, Associate Justice.

1 For the last preceding allotment see 202 U, 8. vii.




TABLE OF CONTENTS.

TABLE OF CASES REPORTED.

/Atna Life Insurance Company, Whitfield .
Anderson, Standard Oil Company v.

Anderson v. White Star Mining Company
Angle ». United States

Attorney General of Colorado, Patterson v.

Ballentyne ». Smith

Bank, Neill ».

Bank v. Trust and Dep(mt Company

Banks ». City of Des Moines

Barrington ». Missouri

Bay Prairie Irrigation Company V. Wood d

Beattie & Son v. United Shirt and Collar Company.

Behn, Meyer & Co. v. Campbell & Go Tauco

Berksonv Marcuse .

Bethlehem Steel Company, Unlted States v.

Bierce v. Hutchins .

Birkett, Tindle v. .

Blackford Wilder . .

Blanton, Kentucky Dlstlllerles and Warehouse Company
W g ' !

Board of Marino Underwriters, Deutsche'Levante Linie

Board of Street Commissioners, Dexter v.

Boom and Driving Company ». Boom Company

Braden v. Treat, United States Marshal .

Brandenburg . District of Columbia

Brast, Stephens .

Bravo v. Gomesz

PAGE

489
545
540
542
454

285
546
547
503
483
545
547
403
551
105
340
183
541

543

546
549
548

33
135
541
549




TABLE OF CONTENTS.

Table of Cases Reported.

Bright v. Fifth Congregational Church

Brown, Kurtz ». . . .

Brown, Urquhart ».

Browne, Johnson .

Buffalo, Rochester and Pltt%burg Rallway Company,
Schlemmer . . ; ’ d

Burdick ». Dillon

Burroughs v. Treat, United States Marshal

Campbell & Go Tauco, Behn, Meyer & Co. v.

Carpenter v. Treat, United States Marshal .

Cassatt, Pennsylvania Coal and Coke Company v.

Cassatt, Webster Coal and Coke Company v.

Chanler, In the Matter of

Chanler v. Kelsey, Comptroller of the State of New York

Chapman, School District No. 11, Dakota County, Neb. ».

Charles, Dexter v.

Cherry, Receiver, v. It 1dehty and Dep051t C‘ompany

Chicago v. C‘hlcago City Railway Company

Chicago, Burlington and Quiney Railway Company, Green
v. . . .

Chicago, Burlington and Quinc.y Railway Company v.
Williams .

Chicago City Railway Company, Clty of Chlcago v.

Chicago, Rock Island and Pacific Railway Company,
Peterson v. . .

City of Chicago v. Chlcago Clty Rallway Company

City of Des Moines, Des Moines Savings Bank v.

City of Des Moines, Home Savings Bank v. .

City of Des Moines, People’s Savings Bank ». .

City of Mobile, Shea v.

City of New Orleans, Metropolitan Llfe Insurance Com—
pany of New York v.

City of Rochester, Rochester Rallway (‘ompany v.

Citizens’ Savings and Trust Company ». Illinois Central

Railroad Company .

PAGE

541
544
179
309

550
33

403

33
547
547
535
466
545
549
537
549

530

444
549

364
549
503
503
503
543

395
236

46




TABLE OF CONTENTS.

Table of Cases Reported.

Cleveland-Cliffs Iron Company ». East Itasca Mining
Company .

Coal and Coke Company v. Cassatt

Colorado ex rel. Attorney General, Patterson v..

Comptroller of the State of New York, Chanler ». .

Congregational Church, Bright v.

Continental Paper Bag Company v. Eastern Paper Bag
Company

Convent of St. Rose v. Fmted btates Saung% and Loan
Company . .

Cotton Exchange, Hunt v.

Cottrell & Son, Smokeless Fuel Company v. ;

County of Presidio, Tex., ». Noel-Young Bond and Stock
Company

Dakota County, Neb., School Distriect No. 11 ». Chapman

Dampskibsselskabet Kjoebenhavn, Ward v. :

Davidson Steamship Company v. United States .

Delamater ». South Dakota .

De Laney Forge and Iron Company, Iroqu01s Transpor—
tation Company .

Delaware, New Jersey . o

Des Moines, Des Moines Savings Bank v.

Des Moines, Home Savings Bank v.

Des Moines, People’s Savings Bank v. .

Des Moines Savings Bank v. City of Des Moines

Deutsche Levante Linie v. Stephenson

Deutsche Levante Linie v. Galanopulo

Deutsche Levante Linie v. Hills Brothers Company

Deutsche Levante Linie v». National Board of Marine
Underwriters

Deutsche Levante Linie v. Harrls

Development Company, Downes v.

De Villereal v. Texas

Dexter v. Charles

Dillon, Burdick v.




TABLE OF CONTENTS.

Table of Cases Reported.

District of Columbia, Brandenburg ».
Distriet of Columbia, Martin v.
Downes v. Teter-Heany Development Company

Eastern Paper Bag Company, Continental Paper Bag
Company v.

East Ttasca Mining Company, Cleveland Chffs Iron Com—
pany v. .

Eckman, Mexican Central Raxlway Company 2.

Edelstein v». United States . .

Edwards, Iroquois Transportation Company v.

Empire State-Idaho Mining and Developing Company v.
Hanley . M . . ;

Ensley Land Company, Kessler V. :

Euclid Park National Bank of Cleveland v. Unlon Trust
and Deposit Company

Ez parte Johnson

Fernando Vasquez Morales, In the Matter of .
Ferry Boat Philadelphia, White v.

Fidelity and Deposit Company, Cherry v.
Fields v. United States

Fifth Congregational Church, Brlght v.

Fitts, Spaugh . : .

Flahive, Love v.

Fowler v. Osgood

Frank v. Vollkommer

Frantz, Saylor v. .
Fulton, Wilmington Star Mlnlng Company v.

Galanopulo, Deutsche Levante Linie v.

Gandolfi v. Siegert

Garza De Villereal v. Texas

Gila Bend Reservoir and Irrigation Company . Glla
Water Company

Gila Water Company, Gila Bend Reservmr and Irngatxon
Company v. ;




TABLE OF CONTENTS.

Table of Cases Reported.

Gillelen v. Youngworth, United States Marshal

Gillett, Romig v.

Ginzberg, Tracy v.

Gomez, Bravo v.

Gould ». Youngworth, Umted States Marshal

Green v. Chicago, Burlington and Qumcy Railway Com-
pany

Green County, Kentucky, Qulnlan V.

Halter ». Nebraska .

Hanley, Empire State-Idaho Whmng and Developlng (‘om—
pany . . i . .

Harris, Deutsche Levante L1n1e v.

Harrison ». Magoon

Hart, Ward v.

Hensey, Mercantlle Trust Company . X

Hills Brothers Company, Deutsche Levante Linie v.

Hiscock, Trustee in Bankruptey, v. Mertens

Hitcheock, United States ex rel. West v.

Home Savings Bank v. City of Des Moines

Hubbard Brothers & Co., Southern Railway Company v.

Hultberg, White Star Mmmg Company v.

Hunt ». New York Cotton Exchange

Hutchins, William W. Bierce, Limited v.

Illinois Central Railroad Company, Citizens’ Savings and
Trust Company v.

Insurance Company, City of New Orleans v.

Insurance Company, Whitfield v.

In the Matter of Chanler :

In the Matter of Fernando Vasquez Morales

In the Matter of Johnson .

Iron Company ». Fast Itasca Mining Companv

Iron Mining Company ». Kibbe

Iroquois Transportation Company, Clalmant of the
Steamer “ Winnebago” v. De Laney Forge and Iron
Company

ix

PAGE
538
539
170
549
538

530
410

34

225
546
501
542
298
546
202

80
503
544
540
322
340

46
395
489
535
539
551
545
537

354




X TABLE OF CONTENTS.

Table of Cases Reported.

Iroquois Transportation Company, Claimant of the
Steamer “ Winnebago,” v. Edwards
Irrigation Company ». Wood

Johnson v. Browne .
Johnson, Kz parte .
Johnson ». White Star Mining Compdny

Kansas, Thomas v. .

Karrick, Wetmore v.

Kawananakoa v. Polyblank

Kelsey, Comptroller of the State of New Y01 k (‘hanler v.
Kentucky Distilleries and Warehouse Company ». Blanton
Kessler v. Ensley Land Company .

Kessler v. Treat, United States Marshal .

Kibbe, Stevenson Iron Mining Company .
Kjoebenhavn, Ward v.

Kurtz v. Brown

Land Company, Kessler v.

Lawson v». State of Washington

Life Insurance Company v. City of New Oxleans
Life Insurance Company, Whitfield v.

Love v. Flahive :

Lumber Company, Swing v.

McCarty v. United States

McCoach v. Norris .

MecCoach ». Philadelphia Trust Safe DCpOblt and Insur—
ance Company

MecDowell v. Treat, United States Marshal .

MecGrath, New York Central and Hudson River Rallroad
Company v.

MecGuire, Moore . :

McSwean, St. Louis and San Franmseo Rallroad Company
v. 3

Magoon, Harrison V.

PAGE

354
545

309
551
540

535
141
349
466
543
541

33
537
544
544

541
536
395
489
195
275

537
539

539
33

547
214

541
501




TABLE OF CONTENTS.

Table of Cases Reported.

Manford v. Minnesota

Marcuse, Berkson v.

Marion Trust Company, Umted States 8

Martin ». District of Columbia

Matter of Chanler

Matter of Fernando Vasquez Morales

Matter of Johnson . .

Mercantile Trust Company v. Hensey

Mertens, Hiscock, Trustee in Bankruptey, v

Metropolitan Life Insurance Company of New York wv.
City of New Orleans

Mexican Central Railway Company, lelted v. Eckman

Mining Company (East Itasca), Cleveland-Cliffs Iron
Company v. .

Mining Company (Stevenson Iron) v. Kxbbe A

Mining Company (White Star), Anderson v.

Mining Company (White Star) v. Hultberg

Mining Company (White Star), Johnson v.

Mining Company (Wilmington Star) v. Fulton

Mining and Developing Company v. Hanley

Minnesota, Manford .

mesqppl Railroad Commission, Nevv Orleans Great
Northern Railroad Company .

Missouri, Barrington v. .

Mitchell, United States v.

Mobile, Shea, v.

Moore v. MceGuire

Morales, Matter of .

Morgan v. Treat, United States Marshal

‘ Myers v. Osborne, United States Marshal

‘ Myers v. Wymore

National Bank, Neill v.
National Bank ». Union Trust and Deposn Company

National Board of Marine Underwriters, Deutsche Levante
Linie ».

PAGE

548
551
539
135
535
539
551
298
202

395
538

545
537
540
540
540

60
225
548

551
483
161
543
214
539

33
538
551

546
547




TABLE OF CONTENTS.

Table of Cases Reported.
PAGE

Nebraska, Halter v. ) : . 34
Neill ». Union National Bank of Kansas Clty : . 546
New Jersey v. Delaware . . . . 530
New Orleans, Metropolitan Life Insurance Company of
New York v. . . . 39
New Orleans Great Northern Rallroad Company v. MlSSls—
sippi Railroad Commission . 551
New York Central and Hudson Rlver Rallroad Com-
pany v. McGrath . 5 z E ; . 547
New York Cotton Exchange, Hunt v. . . . S22
New York State Comptroller, Chanler v. : . 466
Nicomen Boom Company, North Shore Boom and Drlvmg
Company v. . 548
Noel-Young Bond and Stock Company, County of Pre—
sidio, Tex., v. . . : ! N . . . 544
Norris, McCoach . . . A . By
Northern Pacific Railway Company v. Slaght . 122134
North Shore Boom and Driving Company v. Nicomen
Boom Company . . X ! . X . 548

O’Neil, Ruef ».
Osborne, Myers v.
Osgood, Fowler v.

Paper Bag Company (Continental) v. Eastern Paper Bag
Company . . . 542
Patterson ». Colorado ex rel The Attorney General of the
State of Colorado . . . : . ; . 454
Patterson ». Taylor . . . A 2 . ] . 548
Pearcy v. Stranahan A . . 57
Pennsylvania Coal and Coke Company v. Cassatt . . 547
Pennsylvania Railroad Company, White v. . . 546
People of the State of Colorado ex rel. Attorney General
Patterson v. . " 3 . 454
People’s Savings Bank v. Clty of Des Momes . . . 503
Perovich v, United Statess . . . . . . 86




TABLE OF CONTENTS.

Table of Cases Reported.

Peterson v. Chicago, Rock Island and Pacific Railway

xiii

PAGE

Company 364
Philadelphia Trust, Safe Deposm and Insurance Company,
MecCoach v. s . . . 539
Polyblank, Kawananakoa ». . . 349
Presidio County, Texas, v. Noel-Young Bond and Stock
Company . . 544
Procopia Garza De V 1llerea1 et al v. btate of Texas 536
Quinlan . Green County, Kentucky . 410
Railroad Commission, New Orleans Great Northern Rail-
road Company v. 551
Railroad Company (Ill. Cent.), Cltlzens Savmgs and Trust
Company v. 46
Railroad Company (New Orleans Gr Nor) v. MISQISSIPpl
Railroad Commission 551
Railroad Company (New York Cent & H R. ) 0. McGrath 547
Railroad Company (Penna.), White v. . . 546
Railroad Company (St. Louis & San Franmsco) 2.
MeSwean 541
Railway Company (Buffalo R & P 8 Schlemmer v. 1
Railway Company (Chicago, B. & Q.), Green . 530
Railway Company (Chicago, B. & Q.) v. Williams . 444
Railway Company (Chicago City), City of Chicago v. 549
Railway Company (Chicago, R. I. & P.), Peterson v. 364
Railway Company (Mex. Cent.) v. Eckman ; . 538
Railway Company (Northern Pac.) v. Slaght . 122134
Railway Company (Rochester) v. City of Rochester 236
Railway Company (Southern) ». Hubbard Brothers & Co. 544
Railway Company (Texas & Pac.) v. Small 550
Reinhardt, Travers v. 423
Rochester, Rochester Rallway Company v. : 236
Roehester Railway Company v. City of Rochester . 236
Romig v. Gillett 535

Royster v. Treat, United States Marshal

33




xiv TABLE OF CONTENTS.

Table of Cases Reported.

PAGE

Ruef ». O’'Neil, Sheriff . . ! . . , . 549
Samuel H. Cottrell & Son, Smokeless Fuel Company ». . 544
Savings Banks ». City of Des Moines ’ E . 503
Savings and Loan Company, Convent of St. Rose v. . 543
Savings and Trust Company v. Illinois Central Rallroad
Company ; : , g . L : . 46
Saylor v. Frantz . 548
Schlemmer ». Buffalo, Rochester dnd Pltfsburg Rallroad
Company ) 1
School District No. 11, Dakota County, Neb 5 Chapman 545
Secretary of the Interlor, United States ex rel. Westv. . 80
Shea v. City of Mobile . : " . : : . 543
Siegert, Gandolfi v. . X ; . . 542
Slaght, Northern Pacific Rallway Company v. . . 122134 “
Small, Texas and Pacific Railway Company . . . 550 m
Smith, Ballentyne v. % : ’ . 5 . . 285
Smith ». Tennessee . g 3 r . 548
Smith ». Treat, United States Marshal - : 33
Smokeless Fuel Company ». Samuel H. Cottrell & Son . 544
South Dakota, Delamater v. . y 93
Southern Railway Company . Hubbard Brothers & Co 544
Spaugh ». Fitts, Sheriff . ; ; . . - . 540
Standard Oil Company v. Anderson . ] . . . 545
Star Mining Company ». Fulton . . : . . 60
State of Delaware, State of New Jersey v. - - . 550
State of Kansas, Thomas v. . ! . 1 f 535
State of Minnesota, Manford v. . . ’ . . 548
State of Missouri, Barrington v. . - ] . . 483
State of Nebraska, Halter v. . . b . i 34
State of New Jersey v. State of Delaware . ) . 550
State of South Dakota, Delamater v. . 2 . 03
State of Tennessee, Smith v. . : - . . 548
State of Texas, Procopia Garza De Pl oot = 1 535
State of Washington, Lawson v. . . . . 536

Steam Ferry Boat Philadelphia, White v. . . . 546




TABLE OF CONTENTS.

Table of Cases Reported.

Steamship Company v. United States

Steel Company, United States v.

Stephens v. Brast

Stephenson, Deutsche Lev ante lee v.

Stevenson Iron Mining Company v. Kibbe

St. Louis and San Francisco Railroad Company v. Mc—
Swean

Stranahan, Pearcy v. .

Street Commissioners, Dexter v,

Swing v. Weston Lumber Company .

Taylor, Patterson v. :

Taylor v. United States .

Tennessee, Smith v. . .
Teter-Heany Development Company, Downes v.

Texas, Procopia Garza De Villereal . L
Texas and Pacific Railway Company v. Small
The Winnebago

Thomas v. State of Kansas

Tindle v. Birkett

Tinsley v. Treat, United States Marshal
Torrey Cedar Company, United States v.
Tracy v. Ginzberg

Travers v». Reinhardt

Treat, United States Marshal, Braden v.
Treat, United States Marshal, Burroughs V.
Treat, United States Marshal, Carpenter v.
Treat, United States Marshal, Kessler v. .
Treat, United States Marshal, McDowell v.
Treat, United States Marshal, Morgan v. .
Treat, United States Marshal, Royster .
Treat, United States Marshal, Smith v
Treat, United States Marshal, Tinsley ». .
Treat, United States Marshal, Whittle .
Treat, United States Marshal, Wilcox v.
Trustee in Bankruptey ». Mertens




xvi TABLE OF CONTENTS.

Table of Cases Reported.

PAGE

Trust Company v. Hensey . ; . 298
Trust Company v. Illinois Central Ralhoad Company . 46
Trust Company, United States v. . . 539
Trust and Deposit Company, Euclid Park Natlonal Bank

v, . . . o ) ) - . . 547

Trust, Safe Deposit and Insurance Company, McCoach v. 539

Union National Bank, Neill ». 3 g 546
Union Trust and Deposit Company, Kuc.id Park 7\Iatxonal

Bank v. . 547
United Shirt and Collar Company, Wllham Beattle & Son

. . . . . d ; . 547
United States Angle v . . ; . 542
United States v. Bethlehem Steel Company . ) . 105
United States, Davidson Steamship Company ». . (57
United States, Edelstein v. . . . . . . 543
United States, Fields v. . ; . . . . 92
United States, McCarty ». . . . . 537
United States v. Marion Trust Company L . . 539
United States ». Mitchell . . : . n . 161
United States, Perovich v. . . ; 5 5 N S6
United States, Taylor o. : . ] . 540
United States v. Torrey Cedar Company . ) . 550
United States ex rel. West v. Hitchcock . . ! 80
United States Marshal Osborne, Myers v. ; 5 . 538
United States Marshal Treat, Braden ». . ; : 33
United States Marshal Treat, Burroughs v. . . . 33
United States Marshal Treat, Carpenter v. . . 33
United States Marshal Treat, Kessler v. . . . . 33
United States Marshal Treat, MecDowell v. . 4 . 33
United States Marshal Treat, Morgan v. . . . —3
United States Marshal Treat, Royster v. . : . 33
United States Marshal Treat, Smith v. . . . . 33
United States Marshal Treat, Tinsley v. . 9 g .2
United States Marshal Treat, Whittle ». . . . 33

United States Marshal Treat, Wilcox v. . ’ . .33




TABLE OF CONTENTS.

Table of Cases Reported.

United States Marshal Youngworth, Gillelen v.

United States Marshal Youngworth, Gould v. .

United States Savings and Loan Company, Convent of St.
Rose ».

Urquhart, Sheriff, v. Brown

Villereal v. Texas
Vollkommer, Frank v.

Ward v. Dampskibsselskabet Kjoebenhavn

Ward ». Hart

Washington, Lawson v. .

Webster Coal and Coke Company V. Cassatt

West (United States ex rel.) v. Hitchcock

Weston Lumber Company, Swing v.

Wetmore v. Karrick .

White ». Pennsylvania Railroad Company

White ». Steam Ferry Boat Philadelphia

White Star Mining Company, Anderson v.

White Star Mining Company v. Hultberg

White Star Mining Company, Johnson .

Whitfield ». Atna Life Insurance Company of Hartford

Whittle v. Treat, United States Marshal .

Wilcox v. Treat, United States Marshal

Wilder ». Blackford

William Beattie & Son v. Unlted Shlrt and Collar Com-
pany .

William W. Bierce, lelted v. Hutchlns

Williams, Chicago, Burhngton and Qumcy Railway Com-
pany v. :

Wilmington Star Mlnln«r Company v. Fulton .

Winnebago, The .

Wood, Bay Prairie Irrigation Company 2.

Wymore Myers . . :

Youngworth, Gillelen .
Youngworth, Gould .







TABLE OF CASES

CITED IN

PAGE

Aberdeen Bank ». Chehalis

County, 166 U. S. 440
Adams ». Shirk, 117 Fed. Rep.

801
Adams Express Co. v. Iowa, 196

U. 8. 147
Adlard ». Muldoon, 45 T1l. 193
Allen ». Allegheny County, 196

U. 8. 458
Allgeyer ». Louisiana, 165 U. S.

578 102,
Alviso ». United States, 6 Wall.

457
American Express Co. v. Iowa,

196 U. 8. 133
Anderson ». Carkins, 135 U. S.

483 201
Anna, The, 5 C. Rob. 273 270
Ansbro v. United States, 159

U. S. 695 536
Asher v, Texas, 128 U. S. 129 97

438

518
333

98
309

279
103
155

98

Atéantxc City ». Gordin, 62 N. J.
94
Atlee v. Packet Company, 21
Wall. 389
Attorney General w.
L. R.6Q. B. D. 548
Attorney General v. Upton et al.
L.R.1Ex. 224 474
Aurora City v. West, 7 Wall. 82 132
Bache ». Hunt, 193 U. 8. 523 535
Bachtel ». Wllson 204U.8.36 11,17
Bacon ». Texas, 163 U.S.219 536
Baker v. Grice, 160 U. S. 284 182
Bank of Columbia v. Okely, 4
Wheat. 235 178
Bank of Commerce v. New York
City, 2 Black, 620 514, 520
Bank of I&entucky v. Stone, 88
Fed. Rep. 383
Bank of Umted States v. Moss, 6
How. 30 155
Bank Tax Case, 2 Wall. 200 515, 520

Ba{l}deé 2. Hawarden Bank, 178

194
Mitchell,
476

339

526

OPINIONS.

PAGE

Bauman ». Ross, 167 U. S. 548
139, 140

SRS
28,29, 31
Bedel ». Loomis, 11 N. H. 9 220
Behn v. Campbell, 200 U. S. 611 407
Benson ». Henkel, 198 U. S. 1 31

Berry v. Knights Templars’ &e.

Co., 46 Fed. Rep. 441; S. C., 50

Fed. Rep. 511 497
Berthold ». Fox, 21 Minn. 51 159
Billings ». Illinois, 188 U. 8. 97 480
Bindseil ». Smith, 61 N. J. Eq.

645 529
Bissel . Sprmg Valley Township,

124 U. S. 130, 131
Blackstone v. Mlller 188 U. 8.

189 402
Board of Assessors ». Comptoir

National, 191 U. S. 388 400
Board of Trade v. Cella Commis-

sion Co., 145 Fed. Rep. 28
Board of Trade v. Christie Grain

& Stock Co., 198 U. 8. 236

333, 336, 337
Bond ». Newark, 19 N. J. Eq.

576 309
Branch ». Griffin, 99 N. Car. 173 290
Brandenburg v. District of Co-

lumbia, 26 App. D. C. 140
Brawley v. United States,

U. S. 168
Breadalbane Case, L. R. 1 Sec.

App. 182
Brennan ». Titusville, 153 U. S.

289
Bristol ». Washington County,

177 U. S. 133 401, 402
Bronson ». Schulten, 104 U. 8.

410 151, 157
Brooks ». Railroad Co., 102 U. 8.

151

107
Brown v. New Jersey, 175 U. S.

486
159

Beavers v. Henkel, 194 U.

336

138
96

118

441

97

172

Bryant ». Vix, 83 Ill. 1
xix




TABLE OF CASES CITED.

Buchanan v. Litchfield, 102 U. S.
278

Buckner ». Richmond &e. R. R.
Co., 72 Miss. 873

Burfenning ». Chicago, St. Paul
&c. Ry., 163 U. 8. 321

Burt v. Smith, 203 U. S. 129

Cahen v. Brewster, 203 U. S. 543

Caldwell ». North Carolina, 187
U. S. 622

California Consolidated Mining
Co. ». Manley, 203 U. S. 579

California Powder Works .
Davis, 151 U. 8. 393

Campbell v. California, 200 U. S.
87

Campbell ». Campbell, L. R. 1
Sc. App. 182

Capen ». Stoughton, 16 Gray, 364

Carey ». Houston & Texas Cent.
R.R. Co., 150 U. 8. 170

Carlisle v. United States, 16 Wall.
147

Carter ». Hawaii, 200 U. S. 255

Carterville Coal Co. ». Abbott,
181 I11. 495

Castillo ». McConnico, 168 U. S.
674

Caswell ». Worth, 85 E. C. L.
849

Central &c. Bank v. Stevens, 169
U. S. 433

Central Railroad v. Georgia, 92
U. 8. 665

Central Trust Co. v. Louisville &e.
R. R. Co., 70 Fed. Rep. 282

Chapman, In re, 156 U. S. 211

Chapman v. United States, 164
U. S. 436

Chase v. United States, 155 U. S
489

Chattanooga Nat. Building & L.
Asso. v. Denson, 189 U. 5. 408

Chesapeake & Ohio R. R. Co. ».
Miller, 114 U. 8. 176

Chesapeake & Ohio Railroad ».
Virginia, 94 U. S. 718

Chicago, I. & L. Ry. Co. v. Mec-
Guire, 196 U. 8. 128

Chicago &e. R. R. Co. v. Price,
138 U. S. 185

Chicago Railway Equipment Co.
v. Merchants’ Nat. Bank, 136
U, S. 268

Choctaw, Okla. & Gulf R. R. Co.
v. McDade, 191 U. S. 64

Chrisman ». Miller, 197 U. S. 313

Citizens’ Savings Asso. v. Perry
County, 156 U. S. 692 419,

420,

12, 16

City of Chicago v. Lonergan, 156
Ill. 518
Civil Rights cases, 109 U. 8. 1
Claflin ». Houseman, 93 U. S,
130
Clark v. Kansas City, 176 U. S.
114
Clearwater v. Meredith, 1 Wall.
Clement v. Cash, 21 N. Y. 253
Cleveland Trust Co. ». Lander,
184 U, 8. 111 518,
Cobb v. Wood, 1 Hawkes (N. C.),
159

Cofheldv Hawaii, 13 Hawaii, 478 354
Collins v. Vomhees 47 N. J. hq
444

555
Coloma ». Eaves, 92 U. S. 484
419, 421, 422

Blanding, 3
462

Commonwealth v.
Pick. 304

Commonwealth ». Hart, 11 Cush.
130 10

Commonwealth v. Webster, 5
Cush. 295

Commonwealth ». Williams, 171
Mass. 461

Comstock v. Eagleton, 196 U. S.
99 407

15
338

Conboy ». First National Bank of
| Jersey City, 203 U. S. 141
Conley w». Mathieson Alkali
Works, 190 U. S. 406 390, 391, 394
Connollyv Union Sewer Co., 184
U. 8. 540 44, 45
Consolidated Coal Co. v. Scheiber,
167 Ill. 539
| Consolidated Coal Co. v. Seniger,
[ 179 Il 370
|Conway v. Rochester, 157 N. Y.
537 33 245, 246
| Cornelius v. Kessel, 128 U. S. 456 199
278 | Corson v. Maryland, 120 U. 8. 502 97
Cosmopolitan Mining Co. w.
Walsh, 193 U. S. 460
Cotting ». Kansas City Stock
Yards Co., 183 U. 8. 79
County of Morgan v. Allen, 103
U. 5. 498
Craemer v». Washington, 168 U. S.
124
Crawford ». Burke, 195 U. S. 176
185, 186
Cromwell v. County of Sac, 94
| U. S. 351 131
Cronin v. Adams, 192 U. 8. 108 360
Crooke v. De Vendes 9 Ves. 197 431
Cross v. Evans, 167 U. S. 60 453
Crowley v. Christensen, 137 U. S.
422 | 86 536

503

255

309
182

296

250 235
249
279

309 540

348

17




TABLE OF CASES CITED.

PAGE
Crutcher ». Kentucky, 141 U. S.
47 97
Culbertson ». Shaw et al., 18
How. 584
Dalton-Ingersoll Co. v. Andrew J.
Fiske, 175 Mass. 15
Damon v. Carrol, 163 Mass. 404
Damon v. Hawaii, 194 U. S. 154
Davidson Steamship Co. w.
United States, 73 C. C. A. 425
Davis v. Friedlander, 104 U. S,
570
Davis ». Sennen, 125 Ind. 185
De Cambra v. Rogers, 189 U. S.
119
Deland ». Platte County, 155
U. 8. 221
Delano, Matter of, 176 N. Y. 486;
8. C., 82 App. Div. 147
Delano, Matter of, 176 N. Y. 493
De la Rama v. De la Rama, 201
U. S. 303
Delaware &e. R. R. Co. ». Penn-
sylvania, 198 U. S. 341
De Lima ». Bidwell, 182 U. S. 1
Delmas ». Insurance Co., 14
Wall. 661
Delnt v. West Virginia, 129 U. S.
14
Denver & R. G. Railroad Co. v.
Arrighi, 129 Fed. Rep. 347
Denver &c. Railroad Co. ». Rol-
ler, 100 Fed. Rep. 738
Deposit Bank ». Frankfort, 191
U. 8. 499
De3vli:131e v. Los Angeles, 202 U. S.
DeWitt et al. ». Monroe &
Brother, 20 Texas, 289
Dick ». Foraker, 155 U. S, 404
Dlglgson v. Patterson, 160 U. S.
4
Diggs ». Woolford, 4 Cranch, 179
Dower v, Richards, 151 U. S. 658
Dows, Matter of, 167 N. Y. 227
476,

407

481

Drury ». Lewis, 200 U. 8. 1 182

Dunlap v. Northeastern Railroad
Co., 130 U, S. 649

Durkin ». Kingston Coal Co., 171
Pa. St. 193

Dyall ». Reynolds, 96 U. S. 340

Karle ». Chesapeake &c. Railroad,
127 Fed. Rep. 235

East Tennessee &e. Railroad
Company ». Rush, 15 Lea
(Tenn,), 145 15

Eckart, In re, 166 U. S. 481 540

Eilenbecker v. Distriet Court of
Plymouth County, 134 U. S. 31 536

192

72
338

534

xx1

PAGE
482
407

407

Ela v. Edwards, 16 Gray, 91
Elliott v. Toeppner, 187 U. 8. 327
England ». Gebhard, 112 U. S,
502
Erie R. R. Co. v. Purdy, 185 U. S.
148
Eyster v. Gaff, 91 U. S. 521
Fairbank & Co. v. Cincinnati &e.
Railroad, 54 Fed. Rep. 420
Farwell v. Boston & Worcester
R. R. Co., 4 Met. 49
Felts ». Murphy, 201 U. S. 123
Ferris v. Douglass, 20 Wend. 626
Fidelity and Deposit Co. ». Court-
ney, 186 U. S. 342
Filhiol ». Torney, 194 U. S. 356
Finlay v. King, 3 Pet. 346
Fire Asso. v. Wickham, 128 U, S.
426
First National Bank ». Title &
Trust Co., 198 U. S. 280
Fischchessar v. Thompson, 45
Ga. 459
Fisk ». Cuthbert, 2 Mont. 593
Fonda, Ez parte, 117 U. 8. 516
Fontano . Robbins, 22 App.
D. C. 253 308,
Foppiano v. Speed, 199 U. 8. 501
Foster ». Neilson, 2 Pet. 253
Frederich, In re, 149 U. 8. 70
French v. Barber Asphalt Paving
Co., 181 U. S. 324 139
French v. Hopkins, 124 U. 8. 524 487
French v. Taylor, 199 U. S. 274 459
Fulton ». Wilmington Star Min-
ing Co., 133 Fed. Rep. 193 66, 71
Gage v. Pumpelly, 108 U. S. 164 333
Generes ». Campbell, 11 Wall, 193 407
Gibson ». Chouteau, 13 Wall, 92 133
Gila Reservoir Co. v. Gila Water
Co., 202 U. S. 270 279
Gilman v. Reives, 10 Pet. 297 130
Giozza v. Tiernan, 148 U. S. 662 536
Glacius ». Black, 50 N. Y. 145 308
Goldey . Morning News, 156
U. 8. 518 390, 394
Gonzales v. French, 164 U. S,
338 198
78

Goode ». United States, 159 U. S.
132

663
339

540
529

534

12
540
151

537
220
431

453
529

159
354
182

309

98
220
182

Goodrich v. The City, 5 Wall. 566

Gordon ». Gilfoil, 99 U. S. 168

Gould v. Evansville & Craw-
fordsville R. R. Co., 91 U. 8.
526 )

Graffam v. Burgess, 117 U. S. 180

Graham v. Morton Transporta-
tion Co., 203 U. S. 577

Graham w». Railroad Co., 102
U. 8. 148

130

55




xxii TABLE OF CASES CITED.

PAGE
Grand Rapids &c. R. R. v. Os-
born, 193 U. 8. 17 254
Grand Trunk Ry. Co. v. Ives, 144
U. S. 408 92

Graver v. Faurot, 162 U, S. 435 453 |
Greene’s Case, 52 Fed. Rep. 104 29
Greene v. Henkel, 183 U. S. 249 30, 31
Guarantee Company v. Mechan-
ic’s Company, 183 U. S. 402 537
Guaranty Trust Co. v. North
Chicago Street R. R. Co., 130
Fed. Rep. 801 529
Gulf, C. & S. F. Ry. Co. ». Ellis,
165 U. S. 150 44
Gulf & Ship Island R. R. Co. v.
Hewes, 183 U. S. 66 252
Gunnison County Commrs. v.
Rollins, 173 U. 8. 255 419
Gunter v. Atlantic Coast Line,
200 U. S. 273 131, 249
Hamilton Company v. Massachu-
setts, 6 Wall. 632 516
Hansen v. Boyd, 161 U. S. 397 91
Harding, Ex parte, 120 U. S. 782 540
Harkness ». Russell, 118 U. S.
663 348
Harrison ». Magoon, 16 Hawaii,
332 502
Harrison ». Perea, 168 U. S. 311
282, 344
Heath ». Withington, 6 Cush. 497 482
Hecht ». Boughton, 105 U. S. 235 344
Henrietta Coal Co. v. Martin, 221

Ill. 460 72
Herrick ». Boquillas Cattle Co.,

200 U. S. 96 282
Heyman ». Southern Ry. Co.,

203 U. 8. 270 98
Hickman ». Fort Scott, 141 U. S.

415 152
Hill ». Hoover, 5 Wis. 386 159
Hoggan v. Craigie, Macl. & Rob.

942 441

Holden ». Hardy, 169 U. S. 366 537
Holden v. Stratton, 198 U. S. 214

209, 210, 213
Holum, Admr., &ec. v. Chicago
&c. Ry. Co., 80 Wis. 299 15

Home Insurance Co. v. New

York, 134 U. S. 594 510, 516
Hooper v. California, 155 U. S.

648 102, 103, 278
Howard ». Fleming, 191 U. S. 126 487
Humphrey ». Pegues, 16 Wall.

244 249
Humphreys v. United States, 38

PAGE

Indiana, Bloomington & W. Ry.
Co. v. Allen, 113 Ind. 581 132
Insurance Co. v. Brunes’ As-

signee, 96 U. S. 588 339
Tosco, The, Fed. Cas. 7060 362
Interstate Commerce Commis-

sion v. Baird, 194 U. S. 25 10

Jellenik ». Huron Copper Mining
Co., 177 U. 8. 1; 8. C., 82 Fed.
Rep. 778 54, 56

Jennings v. Dunphy, 174 I1l. 86 290

Jewell v. McKnight, 123 U. S.
426 451

Johnson v. Chicago & Pacific
Elevator Co., 119 U. 8. 388 362

Johnson v. Drew, 171 U. S. 93 198

Johnson v. Southern Pacific Co.,

196 U. S. 1 9, 10

Johnson v. Towsley, 13 Wall. 72 198

Jones v. Commonwealth, 86 Va.

661 27
Jones v. United States, 137 U. S.
202 220, 263, 265, 273

Joy v. St. Louis, 201 U. 8. 332 219
Karrick ». Wetmore, 25 App.

D. C. 415 148
Kaukauna Water Power Co. v.

Green Bay & Missi. Canal Co.,

142 U. 8. 254 11
Keeney v. Lyons, 21 Towa, 277 159
Keller ». Travelers’ Ins. Co., 58

Mo. App. 557 500
Kemmler, Ez parte, 136 U. S. 436 461
Keokuk & Western R. R. Co. v.

Missouri, 152 U. S. 301

251, 254, 256
Kibbe v. Stevenson Iron Co., 136

Fed. Rep. 147 537
Kidd v. Pearson, 128 U. S. 1 363
Kilpatrick ». Grand Trunk Rail-

way, 74 Vt. 288 15
Kline ». Minnesota Iron Co., 93

Minn. 63 537
Knapp v. McCaffery, 177 U. S.

638 363
Knight ». U. S. Land Association,

142 U. S. 161 199

Knights Templars’ Indemnity
Co. ». Jarmon, 187 U. 8. 197 498
Knowlton v. Moore, 178 U. S. 41 480
Knox County v. Aspinwall, 21
How. 539 420, 421
Krause v. Morgan, 53 Ohio St. 26 15
Lake Superior &e. Co. ». Cun-
ningham, 155 U. 8. 354 198
Lampasas v. Bell, 180 U. S. 276 360

C. CL 689
Hunt ». Clarke, 58 L. J. Q. B. 490
Hyde ». Curling, 10 Mo. 227
Hyde ». Shine, 199 U. S. 62

169 | Langford ». King, 1 Mont. 33 354
463 | Lansing, Matter of, 182 N. Y. 238
153 | Lee v. Johnson, 116 U. S. 48

31 | Leisy . Hardin, 135 U. S. 100

481
198
97




TABLE OF CASES CITED.

PAGE |

Lennon, In re, 150 U. S. 393

232,

Lessees of Parrish v. Ferris, 2
Black, 606

Lexington v. Butler, 14 Wall. 282

Lincoln, In re, 202 U. S. 178

Lincoln ». United States, 197
U. S. 419

Lionberger ». Rouse, 9 Wall. 468

Little ». Banks, 8 N. Y. 258

119,

Logan v. Fidelity & Casualty Co.,

146 Mo. 114

Louisiana ». Mississippi, 202 U. 8.
1

Louisville Ferry Co. v. Kentucky,
188 U. S. 385

Louisville & Nashville R. R. Co.
v. Barber Asphalt Paving Co.,
197 U. S. 430 139,

Louisville & Nashville R. R. Co.
v. Palmes, 109 U. 8. 244 248,

Louisville Trust Co. ». Knott,
195 U, 8. 225

Lyng ». Michigan, 135 U. S. 161

McCulloch v. Maryland, 4 Wheat.

316
McHenry ». Alford, 168 U. S.
651

McKinney, In re, 15 Fed. Rep.
535

Magann v. Segal, 92 Fed. Rep.
252

Mager v. Grima, & How. 490

Magoun v. Illinois Trust & Sav.
Bank, 170 U. S. 283 478,

Maine Central R. R. ». Maine, 96
U. 8. 499 254,

Ma&liuson v. Boucher, 175 U. S.

Marsh . Nichols, Shepard & Co.,
128 U. 8. 605
Martin ef al. v. Bank of State, 20
Ark. 629
Martinsburg &c. R. R. Co. 2.
March, 114 U. S. 549
M%r_t‘i)nton v. Fairbanks, 112 U, S.
7
Maryland ». Baldwin, 112 U. S.
490 78,
Maxwell ». Atchison &ec. Rail-
road, 34 Fed Rep. 286
Mayhew v. West Virginia Oil &
0. L. Co., 24 Fed. Rep. 205
Meister ». Moore, 96 U. S. 76
Mellen ». Moline Malleable Tron
Works, 131 U. S. 352
Memphis &e. Railroad Co. .
ommissioners, 112 U, S. 609
248,

| Memphis &e. R. R. Co. v. Wilcox,
48 Pa. St. 161
Mercantile Trust Co. ». Hensey,
27 App. D. C. 210
Merchants’ Bank wv.
vania, 167 U. S. 461
Merritt ». American Barge Co.,
79 Fed. Rep. 228
Metcalf v. Williams, 144 Mass.
452
Metropolitan R. R. Co. v. Dis-
| trict of Columbia, 132 U. S. 1
498 | Michigan Land & Lumber Co. v.
" Rust, 168 U. S. 589
270 | Miles v. United States, 103 U. S.
304
399 | Minnesota v. Brundage, 180 U. S.
499
Minnesota Iron Co. v. Kline, 199
140| U. S. 593
| Mississippi & Mo. R. R. Co. w.
Ward, 2 Black, 485
| Missouri ». Dockery, 191 U. S.
165
Moore v. McGuire, 142 Fed. Rep.
787
Morgan v. Louisiana, 93 U. S.
217 247,
Mueller ». Nugent, 184 U. S. 1
Mugler ». Kansas, 123 U. S. 623
Mumma v. Potomac Company,
8 Pet. 281
Murphy v. Farr, 6 Halst. (N. J.)
186
Murray’s Lessee v. Hoboken &e.,
18 How. 272
Myers ». State, 46 Ohio St. 473
5 | Narramore ». Cleveland &c. Ry.
Co., 37 C. C. A. 499
National Bank w.
wealth, 9 Wall. 353
Neely ». Henkel, 180 U. S. 109

233

132
420
182

Pennsyl-

263
518

120

254

535
97

517
453
211

Common-

263,

New Orleans v. Citizens’ Bank,
167 U. S. 371

New Orleans ». Houston, 119
U. S. 265

New Orleans v. Stempel,
U. S. 309

Newland, In re, 6 Ben. 342

New York ». Eno, 155 U. S. 89

New York El. R. Co., In re, 133
N. Y. 690; S. C., 43 State Rep.
651

New York ex rel. Hatch v. Rear-
don, 204 U. S. 152

Noble ». Union River Logging
Railroad, 147 U. 8. 165

Norfolk & Western Railroad v.
Pendleton, 156 U. S. 667 248,

175
400

’

xxiii

PAGE

309
304
518
339
346
352
199

92




XX1V

PAGE

Norfolk & W. R. Co. ». Sims, 191

U. S. 441
Northern Assurance Co. v. Grand

View Bldg. Asso., 203 U. S.

106
Northern Pacific R. R. Co. ».

Holmes, 155 U. S. 137
Northwestern Life Ins. Co. ».

Riggs, 203 U. S. 243
Norwood v. Baker, 172 U. S. 269
Nutting ». Massachusetts, 183

U. 8. 553
Oakes v. Manufacturers’ Ins. Co.,

135 Mass. 248
O’Connor ». Texas, 202 U, S. 501
Offield ». Davis, 100 Virginia,

250
O’Gara v. Eisenlohr, 38 N. Y. 296
Old Wayne Mut. Life Assn. v.

McDonough, 204 U. 8. 8
Orchard ». Alexander, 157 U. S.

372
Orr ». Gilman, 183 U. S, 278

476, 477, 478, 481,
Otis v. Parker, 187 U. S. 606
Owensboro National Bank ».

Owensboro, 173 U. 8. 664
Oxley Stave Co.». Butler County,

166 U. S. 648
Pabst Brewing Co. v. Crenshaw,

198 U. S. 17 98,101, 104
Palmyra, The, 12 Wheat. 1

154, 155, 157
Parker v. United States, 1 Pet.

293 169
Parsons v. Venzke, 164 U. S. 89 199
Patterson v. Pittsburg & Con-

nellsville R. R. Co., 76 Pa. St.

389 13, 19
Pell, Matter of, 171 N. Y. 48 480, 481
Pendleton County ». Amy, 13

Wall. 297 420, 422
Pennoyer v. Neff, 95 U. 8. 714 149
Pennsylvania R. R. Co. w.

Hughes, 191 U. S. 477 363
People v. Coleman, 126 N. Y. 433 512
People v. McLeod, 1 Hill (N. Y.),

377 487
People ex rel. McLike ». Van De

Carr, 178 N. Y. 425 40
Pepke ». Cronan, 155 U. S. 100 182
Perkins et al. v. Hayward, 132

Ind. 95 159

290

97

540

Pewabic Mining Co. ». Mason,
145 U. S. 349

Phenix Fire & Marine Ins. Co. v.
Tennessee, 161 U. S. 174 251, 253

Phillips ». Negley, 117 U. S. 665 155

Picard ». Tennessee &ec., 130

U. 8. 637 247, 248, 251

TABLE OF CASES CITED.

PAGE

Pickett v. Lergerwood, 7 Pet. 142

Pierce v. Lamper, 141 Mass. 20

Platteville Foundry & Machine
Company, Re, 147 Fed. Rep.
828

Pluromer ». Coler, 178 U. 8. 115

480,

Powers v. Slaght, 180 U. S. 173

Provident Institution ». Massa-
chusetts, 6 Wall. 611

Provident Trust Co. v. Mercer
County, 170 U. S. 593

Pullman Palace Car Co. ». Mis-
souri Pacific Co., 115 U. S. 587

Queen ». Dayton Coal &c. Com-
pany, 95 Tenn. 458

Radclyffe ». Barton, 154 Mass.
157

Rahrer, In re, 140 U. S. 545

Railroad Company v. Georgia, 98
U. 8. 359

Railroad Company v. Fraloff,
100 U. S. 24

Railroad Company v. Stout, 17
Wall. 657

Rawlins v. Georgia, 201 U. S. 638

Rearick ». Pennsylvania, 203
U. 8. 507

Redfield v. Parks, 132 U. S. 239

Reid v. Jones, 187 U. S. 153

Respubica v. Oswald, 1 Dallas,
319

Rex v. Parke, 2 K. B. 432

Reynolds v. Hindman, 32 Iowa,
146

Rhodes v. Iowa, 170 U. 8. 412

Rice v. Railroad Co., 21 How. 82

155,
Richardson ». Smith, 80 Md. 89

Richmond ». Danville R. R. Co. v.

Powers, 149 U. S. 43

Riggins . United States, 199
U. 8. 547

Rio Grande Western Ry. Co. v.
Leak, 163 U. S. 280

Ritter ». Mutual Life Ins. Co..
169 U. S. 139

Robbins ». Shelby Taxing Dis-
triet, 120 U. S. 489

Royall, Ex parte, 117 U. 8. 241

Rubhstrat ». People, 185 Ill. 133

Runkle ». Burnham, 153 U. S. 216

Ryan v. Carter, 93 U. S. 78

Sadler v. Hoover, 7 How. 646

San Antonio Traction Co. v. Alt-
gelt, 200 U. S. 304

151
150
529

516
128

516
419
391

15

98

San Francisco v. Scott, 111 U. 8. E

769
Sayward v. Denny, 158 U. S. ;gg




TABLE OF CASES CITED.

Schlosser v. Hemphill, 198 U, S,
173

Schroeder ». Young, 161 U. 8. 334

Schus v. Powers-Simpson Co., 85
Minn. 447

Scott v. Donnell, 165 U. S. 107

Seaman, Matter of, 147 N. Y. 69

PAGE

535
291

537
336
480

Seamans v. Temple Co., 105 Mich.

400

Security Mutual Life Ins. Co. .
Prewitt, 202 U. S. 246

Sheffield &e. R. R. Co. v. Gordon,
151 U. 8. 285

Sheppard v. Graves, 14 How. 504

Sherlock et al. v. Alling, 93 U. S.
99

Sherman, Matter of, 153 N. Y. 1

Shields v. Ohio, 95 U. S. 319

Sibbald, Ez parte, ». United
States, 12 Pet. 487

Simpson v. United States, 199
U. S. 397

Sinclair v. District of Columbia,
192 U. S. 16

Skilton ». Codington, 185 N. Y.

80

Slaght ». Northern Pac. Ry. Co.,
39 Wash. 576

Slater ». Mexican Cent. Nat. R.
R. Co.,194 U. S. 120

Smiley ». Kansas, 196 U. S. 447

Smith v. Bell, 6 Pet. 68

Smith v. Reeves, 178 U. S. 426

Smith v. Swormstedt, 16 How.
288

Smith ». Whitney, 116 U. S. 167

Snow v. Alley, 156 Mass. 193

Snyder v. Bettman, 190 U. S.
249

Society for Savings v. Coite, 6
Wall. 594

Southern Pacific R. R. Co. w.
United States, 168 U. S. 1

Southwestern Railroad Co. .
Georgia, 92 U. S. 665

Spies v. Illinois, 123 U. S. 131

Spitzer, Re, 130 Fed. Rep. 879

Stanton et al. ». Embrey, Admr.,
93 U. 8. 548

State v. Barrington, 95 S. W.

_Rep. 235 (Mo.)

State v. Beuchler, 10 S. Dak. 156

State . Delamater, 104 N. W.

_Rep. 537 (3. Dak.)

State ». Dunwell, 3 R. I. 127

_bj;ate v. Hart, 24 W. Va, 416

State v. Wagner, 61 Maine, 178

St. Clair v. Cox, 106 U. S. 350

btllrg%uff, In re, 106 Fed. Rep.

278
278

309
333

363
480
254
155
118
296
529
126
538
536
431
353
133
296
347
480
516
131
250
487
529
339

484
104

97
220
463
220
390

208

XXV

PAGE

St. Louis &e. Co. v. Gill, 156 U. S.
649
St. Louis &e. R. R. v. Berry, 113
U. 8. 465 254
Stoutenberg ». Hennick, 129
U. S. 141 97
Stringfellow v. Cain, 98 U, S. 610 344
Strong v. Wilkins, 1 Barb. Ch. 9 482
Sumner v. Sessoms, 94 N. Car.
371 290
Sun Printing & Pub. Assn. .
Moore, 183 U. 8. 642
Supervisor v. Stanley, 105 U. S.
305
Supervisors v. Schenck, 5 Wall.
772

247

119
360

420
Sweeney v. Lomme, 22 Wall. 208 537
Sweeney ». United States, 109

U. S. 618 309
Swing ». Weston Lumber Co., 140

Mich. 344 278
Taylor v. Barclay, 2 Sim. 213 263
Taylor v. Carew Manufacturing

Company, 143 Mass. 470
Telegram Newspaper Co. v. Com-

monwealth, 172 Mass. 294
Tennessee ». Whitworth, 117

U. S. 139 250, 255
Terre Haute & Indianapolis Rail-

road Co., v Indiana, 194 U. S,

579
Territory of Wisconsin ». Doty,

1 Pinney, 396
Terry, Ex parte, 128 U. S. 289 463
Thomas ». Holtzman, 18 D. C.

62 438
Tindle ». Birkett, 183 N. Y. 267 185
Tinsley v. Anderson, 171 U. 8.

101 182, 540
Tinsley ». Treat, 205 U. S. 20 538
Tomlinson ». Branch, 15 Wall.

460 255
Trask v. Maguire, 18 Wall. 391 254
Travers v. Reinhardt, 25 App.

D. C. 567 432
Truitt ». United States, 38 C.

169
533

15
463

11
354

CL 398

Tuchband ». Chicago &ec. Rail-
road, 115 N. Y. 437

Union Associated Press . Times
Star Co., 84 Fed. Rep. 419

Union Pacific Ry. v. Daniels, 152
U. S. 684

Union Pacific Ry. Co. ». O’'Brien,
161 U. S. 451

Union Refrigerator Transit Co.
v. Kentucky, 199 U. S. 194

United States v». American Bell
Telephone Co., 29 Fed Rep.
17

91
16
400

393




xXxvi TABLE OF CASES CITED.

PAGE

United States ». California &
Oregon Land Co., 192 U. S.
355

United States v. Cook, 17 Wall.

168

United States ». Cruikshank, 92
U. S. 542

United States v. Dawson, 101
U. S. 569

United States v. Dixon, 15 Pet.
141

United States v. Hailey, 118 U. S.

233

United States v». Hite, 204 U. S.
343

United States v. Lee Yen Tai,
185 U. 8. 213

United States v. More, 3 Cranch,
159

United States ». Parkhurst Davis
Mercantile Co., 176 U. S. 317

United States ». Perkins, 163
U. 8. 625 478,

United States ». Rauscher, 119
U. S. 407 77

United States v. Rice, 4 Wheat.
246

United States ». Rider, 163 U. S.
132

United States v. Shipp, 203 U. S.
563

United States v. Stone, 2 Wall.
525

United States v. Union Pacific
Railway 168 U. S. 505

United States ex rel. West v.
Hitcheock, 26 App. D. C. 290;
S. C., 19 App. D. C. 333

Urquhart ». Brown, 205 U. S.
179

Valentina ». Mercer, 201 U. S.
131

Van Allen ». The Assessors, 3
Wall. 573 517, 518,

Vanbussum v. Maloney, 2 Met.

- (Ky.) 550
Vance v. W. A. Vandercook Co.,
170 U. S. 438 98,

Vanderbilt, Matter of, 50 App.
Div. 246; S. C., 163 N. Y. 597

Van Winkle v. Crowell, 146 U. S.
42

Vietor Coal Co. v. Muir, 20 Colo.
320

131

10
464
407

10
407
168
321
297
338
480
318
272
453
463
199
453

83
540
540
519
290
101
481
347

Vietorian, The, 24 Ore. 121
Virginia ». Rives, 100 U. S. 313
Voorhees v. John T. Noye Mig.
Co., 151 U. 8. 135
Voorhees v. Voorhees, 1 Dick.
Ch. 411
Wabash &c. Ry. ». Ham, 114
U. S. 587
Walker v. Dreville, 12 Wall. 440
Wall, Ex parte, 107 U. S. 265
Ward ». Hudson River Building
Co., 125 N. Y. 230
Washington & G. R. Co. ».
Hickey, 166 U. 8. 521
Watson v. Jones, 13 Wall. 579
338,
Weed v. Weed, 25 Conn. 337
Welling, In re, 113 Fed. Rep. 189
Weston v. Charleston, 2 Pet. 449
513, 514,
Wetmore v. Rymer, 169 U. 8. 115
White ». Solomon, 164 Mass. 516
Whiteside v. Brawley, 152 Mass.
133
Whitten ». Tomlinson, 160 U. S.
231
Wiggins Ferry Co. ». Ohio &
Miss. Co., 142 U. S. 396
Wight ». Davidson, 181 U. S. 371
138,
Wight, In re, 134 U. S. 136
Wildenhus’s Case, 120 U. S. 1
Williams v. Thacker Coal & Coke
Co., 44 W, Va. 599
Willoughby v. Fidelity & Deposit
Co., 85 Pac. Rep. 713
Wilmington & Weldon R. R. Co.
v. Alsbrook, 146 U. S. 279
Wilson ». Gaines, 103 U. S. 4177
247,

PAGE
362
460
502
438

55
407
460
120

339
159
208
515
333
348
186
182
130
139
153
487

72
537
251

248

Winkler v, Philadelphia &ec. R. R.

Co., 4 Penn. (Del.) 80
Winnebago, The, 73 C. C. A. 295
Wiscart ». D’Auchy, 3 Dall. 321
Wood, Inre, 140 U. S. 278
World’s Columbian Exposition

v. United States, 56 Fed. Rep.

654
Wright ». Denn, 10 Wheat. 204
Yazoo &c. R. R. ». Adams, 180

15
362
407
182

U.8. 1 254, 256

York Mfg. Co. v. Caswell, 201 ;

U. 8. 344




TABLE OF

CITED IN

STATUTES

OPINIONS.

(A.) StaTUTES OF THE UNITED STATES.

PAGE

1817, Mar. 1, c. 23, 3 Stat. 348.. 219
1836, June 15, c. 100, 5 Stat. 50 219
1842, Aug. 9, Art. 10, 8 Stat. 572
317, 318, 320
1850, Sept. 20, 9 Stat. 520..220, 224

1862, Feb. 25, 12 Stat. 346. .513, 514 |

1864, June 3, 13 Stat. 100 517 |
1864, July 2, 13 Stat. 365..128, 130

1875, Mar. 3, 18 Stat. 470, c. 137
54-59, 532

1875, Mar. 3, 18 Stat. 482..128,
130, 133, 134

1887-1888, Mar. 3 and Aug. 13,
24 Stat. 552 25 Stat. 433. 54 59 |

1888, Aug. 13 CIRSOEYRS NI 5

btat 434

1889, July 12, Art. 2, 26 Stat.
508 316-320 |
1890, July 2, § 1, 26 Stat. 209.. 24

1890, Aug. 8 26 Stat 313, c. 728

97-104 |

1891, Mar. 3, 26 Stat. 826 453
1891 Mar. 3 §5, 26 Stat. 826

232, 233, 235, 236

1891, Mar. 3, 26 Stat. 828 §b 295
1892 July 22 c. 1230, 27 Stat.
255 as amended by Act of
Aug 24, 1894, c. 328, 28 Stat.

532

, 9,13

1893 Mar. 2, c. 196, § 8, 27 Stat.
11, 12, 15
1894 Aug. 24, c. 328, 28 Stat.
501 138
1895, Mar. 2, c. 188, 28 Stat. 876 83
1897 July 24 30 Stat. 151, c. 11
262 265, 272
1898, April 20, 30 Stat. 738" 265, 266
1898 Apr 26, § 7, 30 Stat. 364,
168-170
. 210

F PAGE

1898, July 1, 30 Stat. 544, § 23b
526-528

§ )
§ 70.205, 208, 209, 210, 212, 214
| §72 205
B0 55 T ewd b 2000 205
1898, Aug. 12, 30 Stat. 1742. ... 263
1899 Apr sISI30FStaty 1754558, 263
1900, Apr. 30, c. 339, §§ 6, 55;
31 Stat. 141 3
1900, Apr. 30 e. 339, §86; 31
Stat. 14
[ 1900, Juneﬁ 31 Stat. 656, c. 793 263
1901 Mar. 2 31 Stat. 895 c. 803 271
\1901 Mar. 2 31 Stat. 897
‘1903 Feb. 5, 32 Stat. 797, c. 487,

§ 19
1903, Mar. 2, c¢. 976, 37 Stat

1905, Feb, 20, 23 Stat. 724, § 5. .

1905 Mar. 3, c. 1427, 33 Stat
993 .......................

1905, Mar. 3, c. 1465, §3, 33 Stat.
103




xxvili TABLE OF STATUTES CITED.

(B.) STATUTES OF THE STATES AND TERRITORIES.

PAGE
Arizona.

Rev. Stat. 1001, p. 1295. ... 39
California.

1899, Statutes of 1899, p. 46 39
Colorado.
3 Mills Anno. Stat., vol. 3,
Rev. Supp. 1891-1905,
10 P36 6 b0 B Jkop B 8 © om0 0
Connecticut.
1902, Gen. Stat. 1902, p. 387 39
Delaware.

22 Sess. Laws, p. 982...... 39
Distriet of Columbia.

Code, §233.............. 296
Hawaii.

1905 Sess. Laws, 1905, p.
Idaho ....................

1905, Sess. Laws, 1905,p. 328 39
Hlinois.

)| NS TR T e 70, 71, i
1899, Sess. Laws, 1899, p.
234 ..................

Rlevirstat, o140 b1 75
Star & Curtis, TIL. Stat., vol.

SMR302 0 I 393
Constitution of 1870, Art. 4,
SE2O NN SR i ) 1
Indiana.

1901, Act of 1901, p. 351. 39
Towa.

Code, §1321............. 511
Code, §1322.......... 508, 511
Code, §1325.......... 509, 511
Kansas.
1905, Gen. Stat. 1905, p. 499,
§2442 sl s 8. LT LS
Louisiana.

1898, Act 170, § 7..... 398, 399
Maine.

Rev. Stat. 1903, p. 911. .. .. 39
Maryland.

1902, Laws of 1902, p. 720.. 40
Massachusetts.

1902, 2 Rev. Laws, 1902, p.

) 7420 B T R 0

Rev. Laws, ¢. 193,§22.... 159

Rev. Laws, v. 2,1382, § 24. 150
Michigan.

1901, Public Acts, 1901, p.

Compiled Laws of 1897,
§ 5157, Act of 1881, § 1.. 277
Compiled Laws of 1897,
§10467. .. ............ 277
Third Compiled Laws, p.
3254 (10,789), § 2...... 359

p.
9 | North Dakota.

PAGE
Minnesota.
1905, Rev. Laws, 1905,
S N b e o o 0 o 0 e B
Mississippi.
1839, Statutes of 1839, Code
of 1857, p. 64.. . ... ... 221
Missouri. -
Rev. Stat. of 1879, § 5982.. 494
Rev. Stat. of 1889, § 5855.. 494
Rev. Stat. of 1899, § 2517.. 488
Rev. Stat. of 1899, § 7896.. 494

1906, 2 Anno. Stat. 1906,
SR235 NP R . 40
Montana.
1905, Laws of 1905, p. 143.. 40

Nebraska
9

1903, July 3, 1 Cobbey’s
Ann. Stat. 1903, c. 139 37, 38
New Hampshire.
1901, Public Stat. 1901, p.

New Jersey.
1904, Laws of 1904, p. 34... 40

9 | New Mexico.

1903, Laws of 1903, p. 121.. 40
New York

1850, Laws of 1850, c. 140.. 245

1869, Feb. 27, § 5, Laws of
1869. .. ....... 245, 246, 253

1876, Laws of 1876, c. 446 . 253

1879, Laws,of 1879, ¢c. 503 . . 256

1884 May 6 Laws of 1884

C. 2..)2 ......... 245, 253, 254
1897, Laws of 1897, c. 284
472 473, 477

1905, Laws of 1905, vol. 1,
9 40

1901, Laws of 1901, p. 103. 40
Ohio.
1902, Laws of 1902, p. 305.. 40
Oregon.
1901, Gen. Laws, 1901, p.
28 ¢ 00 66000 00 o808 40
Philippine Islands.
1901, Public Laws of Philip-
pine Commission, Act
190, Code of Procedure,
c. 22 and § 497, subd. 3. 408
Rhode Island.
1902, Session Acts, Jan. &
Dec., 1902, p. 65........ 40
Texas.
1905, Mar. 13, Sess. Laws
of 1905, §2 p. 30..389,
390, 393
Sayles’ Texas Civil Statutes,
Art. 1194, § 25; Art. 1223 389




TABLE OF STATUTES CITED. XxixX

PAGE | PAGE
Utah, Washington.
1903, Laws of 1903, p. 29.. 40 1901, Sess. Laws, 1901,
Vermont. p.
1898, Laws of 1898, p. 93.. 40 | Wisconsin.
Virginia. 1901, Laws of 1901, p. 173.. 40
Pollard’s Annotated Code, Wyoming.
§§ 3955, 3969 1905, Laws of 1905, p. 86... 40

(C.) ForREIGN STATUTES.

Succession Duty Act, 16, 17 Vict. c. 51 474, 476







CASES ADJUDGED

IN THE

SUPREME COURT OF THE UNITED STATES,

AT

OCTOBER TERM, 1906.

& %
SCHLEMMER v. BUFFALS, ROCHESTER AND PITTS-
BURG RAILW LY QOMPANY.

R
D
al A b
ERROR TO THE SUPREME COURF¥ THE STATE OF PENNSYLVANIA.
No. 41. Ae\'\é\d Januady*18, 21, 1007.—Decided March 4, 1907.
<

Statements of a witness although based on hearsay constitute evidence in
the cause unless seasonably objected to as hearsay.

The provisions of § 2 of the Safety Appliance Act of March 2, 1893, as
amended April 1, 1896, declaring it to be unlawful for any common
carrier engaged in interstate commerce to haul or permit to be hauled
or used on its line any car used in moving interstate commerce not equipped
with couplers coupling automatically by impact, and which can be un-
coupled without the necessity of men going between the ends of the cars,
relate to all kinds of cars running on the rails, including locomotives and
steam shovel cars. Johnson v. Southern Pacific Co., 196 U. S. 1.

The object of that statute was to protect the lives and limbs of railroad
employés by rendering it unnecessary for men operating the couplers
to go between the ends of the cars, and the words “used in moving inter-
state traffic’” oceurring therein are not to be taken in a narrow sense.

In a suit based upon the Safety Appliance Actof March 2, 1893, as amended
April 1, 1896, the plaintiff is not called upon to negative the proviso
of §6 of said act, either in his pleadings or proofs. Such proviso
merely creates an exception and if the defendant wishes to rely thereon
the burden is upon it to bring itself within the terms of the exception;
7those who set up such an exception must establish it.

Where a Federal question is duly raised at the proper time and in a proper
manner in the state court and the judgment of the state court neces-
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sarily involves the decision of such question this court on writ of error
will review such judgment although the state court in its opinion made
no reference to the question. And if it is evident that the ruling of the
state court purporting to deal only with local law has for its premise or
necessary concomitant a cognizable mistake, that may be sufficient to
warrant a review.

Assumption of risk as extended to dangerous conditions of machinery,
premises and the like, obviously shades into negligence as commonly un-
derstood. The difference between the two is one of degree rather than
of kind.

Section 8 of the Automatic Coupler Act having exonerated the employé
from assumption of risk under specified conditions, the employé’s rights
in that regard should not be sacrificed by charging him with assump-
tion of risk under another name, for example, with contributory negli-
gence.

In this case the so-called contributory negligence of the deceased employé
was so involved with and dependent upon erroneous views of the statute,
that the judgment complained of must be reversed.

207 Pa. St. 198, reversed.

THE facts are stated in the opinion.

Mr. Frederic D. McKenney and Mr. Luther M. Waller,
with whom Mr. Edward A. Moseley and Mr. A. J. Truitl were
on the brief, for the plaintiff in error:

The steam shovel which the deceased, in the performance of
his duty as a brakeman, was endeavoring to couple up to the
caboose was a “car” within the purview of section 2 of the
act of March 2, 1893, commonly known as the “Safety Appli-
ance Act.”” The purpose of that act was to promote the safety
of employés and travelers upon railroads; the act is remedial
in its character and should be construed so as best to accom-
plish the intent and purpose of the Congress. Johnson v.
Southern Pacific Co., 196 U. 3. 1; Kansas City Co. v. Crocker,
11 So. Rep. 262; Thomas v. Railroad Co., 38 Georgia, 222;
Perez v. San Antonio d&c. Ry. Co., 28 Texas Civ. App. 255;
Tex. & Pac. Ry. v. Webb, 72 S. W. Rep. 1044.

The steam shovel was en route from Limestone, New York,
to a point in Pennsylvania. That the steam shovel was bolted
to a platform which was supported on trucks running upon
the rails does not militate against the conclusion that its
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movement across state lines and from a point in one State to
a point in another constituted interstate commerce. Though
supported by its own trucks and running on its own wheels it
nevertheless was freight and was being transported by defend-
ant in error in pursuance of its general business as a common
carrier. Gibbons v. Ogden, 9 Wh. 1; Lottery case, 188 U. S.
321-345; Peoria & Pekin Union Ry. Co. v. C.,R. 1. & P. Ry.
Co., 109 Tllinois, 135.

Inasmuch as the steam shovel car was within the purview
of the statute, it follows that as it was not equipped with an
automatic coupler as required by that statute its movement
was in violation of law. Section 8 of the act of March 2, 1893,
provides that if any employé of a common carrier subject to
the act is injured by any car in use contrary to the provision
of the act such employé shall not be deemed to have assumed
the risk thereby oceasioned.

It is our contention that the doctrine of assumption of risk
in this case was so inextricably interwoven with the question
of supposed contributory negligence on the part of the de-
ceased that the prime matter for adjudication by the state
court was the applicability of the Federal statute to the facts
disclosed by the evidence. The refusal of the state court to
accord to the statute controlling influence constituted, upon
the facts and circumstances shown by the evidence, reversible
error.

This court has jurisdiction to review judgments of the
Supreme Court of a State when a Federal question has been
properly raised in and disposed of by that court. Whether a
Federal right was sufficiently pleaded and brought to the
attention of the state court is itself a Federal question, and the
decision of this court on writ of error is not concluded by the
view taken by the highest court of the State. Carter v. Texas,
177 U. 8. 442, 447, citing Neal v. Delaware, 103 U. S. 370,
396-397; Mitchell v. Clark, 110 U. S. 633, 645; Boyd v. Thayer,
143 U. S. 135, 180,

Where in this court a party asserts that the final judgment
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of the highest court of a State denied to him a right or immunity
set up and claimed under the Constitution or laws of the United
States and the court finds that a Federal question involving
such claim was properly raised below, jurisdiction of this court
to review that judgment cannot be defeated by the mere
failure or the refusal of the highest court of the State to refer
to the question so raised. FErie R. R. Co. v. Purdy, 185 U. S.
148.

It is immaterial that the state court considered the case to
fall within the principles of general law untrammeled by
statutory enactments. The grasp of the Federal statute, if
any i1t had, must first have been released before the general
law can be given play. The construction, scope, and appli-
cability of the statute invoked to the facts disclosed by the
evidence raise Federal questions in respect to which the party
who claims under such statute, and whose claim is denied,
has a right to invoke the judgment of this court. Anderson v.
Carkins, 135 U. S. 483.

While it is conceded that this court cannot enter upon an
inquiry as to whether the finding of a jury in a state court is
against the evidence, Missouri, Kansas & Texas R. R. Co. V.
Haber, 169 U. S. 639, nevertheless the question as to the suffi-
ciency, competency, or legal effect of the evidence as bearing
upon a question of Federal law raised in the course of the trial
to support the conclusion reached by the state court may be
reviewed by this court, as the supreme court of error of a State
may review the proceedings of inferior courts of original juris-
diction. Mackey v. Dillon, 4 How. 447; Dower v. Richards,
151 U. 8. 658.

Before accepting this steam shovel car it was the defendant’s
duty to inspect it and to see that it complied with the statute.
Railroad v. Mackey, 157 U. S. 72; United States v. Southern Ry.,
135 Fed. Rep. 122.

The proximate cause of the accident in this case was the
failure of the defendant company to require the equipment of
the car with automatic couplers. Railroad Co. v. Holloway,
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191 U. S. 334; Elmore v. Seaboard Air Line Ry. Co., 41 S. E.
Rep. 786.

A violation of a statutory obligation by an employer is
negligence per se. Union Pac. Ry. Co. v. McDonald, 152 U. S.
262, and cases cited. Contributory negligence will not bar a
recovery when the defendant itself has violated a positive
requirement of law. Flint &c. R. Co. v. Lull, 28 Michigan.
510, 515; The Pennsylvania, 19 Wall. 125; Carterville Coal Co.
v. Abbott, 181 Illinois, 495; Kansas City, M. & B. R. R. v.
Flippo, 138 Alabama, 487.

The evidence in this case should have been submitted to the

jury. It may well be doubted whether there is any evidence
of negligence on the part of deceased. It certainly can not be
said that all minds, from the evidence, would arrive at the
conclusion that deceased had been guilty of negligence causing
his own death. The decisions of this court have well settled
the law to be that the case must go to the jury wherever there

is reasonable ground for ordinary minds to arrive at different
conclusions.  Railroad Co. v. Stout, 17 Wall. 657, 663.

The witnesses as to the occurrence of the accident were em-
ployés of the defendant in error and in a sense were interested
witnesses; therefore the measure of credence to be given their
evidence should have been left to the jury. Texas & Pac.
R. Co. v. Carlin, 189 U. S. 354, 361.

The defendant in error by refusing to haul the defective
car could have avoided the injury to Schlemmer, and although
Schlemmer might have been guilty of ordinary want of care
and caution, still the defendant in error was liable, since by
using reasonable care and prudence it might have avoided
the consequences of plaintiff’s negligence. Grand Trunk
Ry. Co. v. Ives, 144 U. S. 408.

From the mere fact of the occurrence of the injury negligence
is not to be presumed. Northern Pac. R. R. v. Everett, 152
U. 8. 107.

In the courts of Pennsylvania, as well as those of the United
States, the trend of decision in the more recent cases is to the
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effect that, except in cases in which both the evidence and all
inferences which may be drawn therefrom are all one way,
questions of negligence and contributory negligence are for the
jury. Esherv. Mineral R. & Min. Co.,28 Pa. Super. Ct. 387;
Kalkeary v. Thackery, 165 Pa. 584; Hogan v. West Mahony Tp.
&c. Co., 174 Pa. 352; Fetterman v. Rush Twp., 28 Pa. Super. Ct. 7.

Mr. M. E. Olmsted, with whom Mr. C. H. McCauley and
Mr. A. C. Stamm were on the brief, for defendant in error:

The state court having decided the case upon the ground of
contributory negligence, which does not present a Federal
question, its judgment would not be reviewable here even
though another issue, presenting a Federal question, had been
squarely raised.

Even though a Federal question had been squarely raised in
the Supreme Court of Pennsylvania, nevertheless, as the de-
fense of contributory negligence was found by that court to be
a complete defense, it would have been unnecessary for it to
pass upon the Federal question and its failure to do so could
not have been assigned as error here. Adams County v. Bur-
Lington & Missourt R. R. Co., 112 U. S. 123; Chouteau v. Gibson,
111 U. 8. 200; Murdock v. Memphis, 20 Wall. 590, 636. See
also Jenkins v. Loewenthal, 110 U. S. 222.

Where the Supreme Court of a State decides a Federal ques-
tion, in rendering a judgment, and also decides against the
plaintiff in error on an independent ground not involving a
Federal question, and broad enough to maintain the judgment,
the writ of error will be dismissed, without considering the
Federal question. Hale v. Akers, 132 U. S. 554; McManus v.
O’Sullivan, 91 U. 8. 578; Brown v. Atwell, 92 U. S. 327; Citizens’
Bank v. Board of Liquidation, 98 U. S. 140; Chouteau v. Gibson,
111 U. 8. 200; Adams County v. Burlington & Missouri Ral-
road, 112 U. S. 123; Detroit City Railway v. Guthard, 114 U. S.
133; New Orleans Water Works Co. v. Louisiana Sugar Refining
Co., 125 U. 8. 18; De Saussure v. Gaillard, 127 U. S. 216, 234.

The trial judge having declared that upon plaintiff’s own
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evidence she was not entitled to recover because of the contribu-
tory negligence of the deceased; and the Supreme Court of
Pennsylvania having affirmed the judgment upon that ground
alone, there is nothing to which the jurisdiction of this eourt
can attach.

Assumption of risk and contributory negligence are separate
and distinct defenses. The act of 1893 relates to the former
only. It does not take away the latter.

Under the law of Pennsylvania, plaintiff would not be en-
titled to recover even if the deceased had not been guilty of
contributory negligence, because it is the law of that State
that an employé assumes the risks incident to the discharge
of his duties, even though those duties are hazardous, if he
has had an opportunity to ascertain their dangerous charac-
ter. Patterson v. R. R. Co., 76 Pa. St. 389; Piltsburgh & Con-
nellsville R. R. Co. v. Sentmeyer, 92 Pa. St. 276.

The act of 1893 does not apply to this case at all; but if it
did it simply took away from defendant that single ground
of defense, namely, the assumption of risk by the employé.

Recovery by a plaintiff is precluded where his or her own
negligence has proximately contributed to his or her own
injury. Washington & Georgetown R. R. Co. v. McDade, 135
U. 8. 554; 7 Am. & Eng. Enc. of Law, 371; Sunney v. Holt, 15
Fed. Rep. 880; Motey v. Pickle M. & G. Co., 74 Fed. Rep. 155.

Although under the act of 1893, where applicable, an em-
ployé will not be deemed to have assumed the risk of the
employment, nevertheless he must act in such manner that
injury shall not befall him as the result of his own fault or
imprudence. The distinetion between “assumption of risk”
and “contributory negligence” has always been clearly drawn.
C.0. & G. R. R. v. McDade, 191 U. S. 64; Narramore v. Ry.
Co., 96 Fed. Rep. 298; St. Louis Cordage Co. v. Miller, 126
Fed. Rep. 495; Hesse v. R. R. Co., 58 Ohio St. 167; Miner v.
R. R. Co., 153 Massachusetts, 398.

The provision in the act of 1893 that no employé of a com-
mon carrier, who may be injured by any car in use contrary to
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the provisions requiring automatic couplers, shall be deemed
to have assumed the risk occasioned thereby, can have no
effect on the general principle of law that recovery by a plaintiff
is precluded where his own negligence has proximately contrib-
uted to, and, as in this case, caused, his own injury. Winkler
v. Phila. & R. R. R., 53 Atl. Rep. 90; C. C. C. & St. L. Ry. Co.
v. Baker, 91 Fed. Rep. 224; D. & R. G. R. R. Co. v. Arrigh,
129 Fed. Rep. 347; Narramore v. C. C. C. & St. L. R. R., 96
Yed. Rep. 298; L. E. & W. Ry. Co. v. Craig, 73 Fed. Rep. 642;
Hodges v. Kimball, 104 Fed. Rep. 745; Dizon v. W. U. Tel. Co.,
68 Fed. Rep. 630; Kilpatrick v. Grand Trunk Ry. Co., 27 Am.
& Eng. R. R. Cases, 945.

Mr. JusticE HoLMES delivered the opinion of the court.

This is an action for the death of the plaintiff’s intestate,
Adam M. Schlemmer, while trying to couple a shovel car to a
caboose. A nonsuit was directed at the trial and the direction
was sustained by the Supreme Court of the State. The shovel
car was part of a train on its way through Pennsylvania from
a point in New York, and was not equipped with an automatic
coupler in accordance with the act of March 2, 1893, c. 196, § 2,
27 Stat. 531.  Instead of such a coupler it had an iron drawbar
fastened underneath the car by a pin and projecting about a
foot beyond the car. This drawbar weighed about eighty
pounds and its free end played up and down. On this end was
an eye, and the coupling had to be done by lifting the free end,
possibly a foot, so that it should enter a slot in an automatic
coupler on the caboose and allow a pin to drop through the eye.
Owing to the absence of buffers on the shovel car and to its
being so high that it would pass over those on the caboose,
the car and caboose would crush any one between them if
they came together and the coupling failed to be made.
Schlemmer was ordered to make the coupling as the train was
slowly approaching the caboose. To do so he had to get be-
tween the cars, keeping below the level of the bottom of the
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shovel car. It was dusk and in endeavoring to obey the
order and to guide the drawbar he rose a very little too high,
and, as he failed to hit the slot, the top of his head was crushed.

The plaintiff in her declaration alleged that the defendant
was transporting the shovel car from State to State and that
the coupler was not such as was required by existing laws.
At the trial special attention was called to the United States
statute as part of the plaintiff’s case. The court having di-
rected a nonsuit with leave to the plaintiff to move to take
it off, a motion was made on the ground, among others, “that
under the United States statute, specially pleaded in this case,
the decedent was not deemed to have assumed the risk owing
to the fact that the car was not equipped with an automatic
coupler.”  The question thus raised was dealt with by the
court in overruling the motion. Exceptions were allowed and
an appeal taken. Among the errors assigned was one “in
holding that the shovel car was not a car used in interstate
commerce or any other kind of traffic,” the words of the court
below. The Supreme Court affirmed the judgment in words
that we shall quote. We are of opinion that the plaintiff’s
rights were saved and that we have jurisdiction of the case,
subject to certain matters that we shall discuss.

On the merits there are two lesser questions to be disposed
of before we come to the main one. A doubt is suggested
Wwhether the shovel car was in course of transportation between
points in different States, and also an argument is made that
it was not a car within the contemplation of §2. On the
former matter there seems to have been no dispute below.
The trial court states the fact as shown by the evidence, and
_testimony that the car was coming from Limestone, New York,
18 set forth, which, although based on the report of others, was
evidence, at least unless objected to as hearsay. Damon v.
Carrol, 163 Massachusetts, 404, 408, 409. It was the testimony

of the defendant’s special agent employed to investigate the
matter,

The latter question is pretty nearly answered by Johnson v.
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Southern Pacific Co., 196 U. S. 1, 16. As there observed,
“Tested by context, subject matter and object, ‘any car’
meant all kinds of cars running on the rails, including loco-
motives.” “The object was to protect the lives and limbs
of railroad employés by rendering it unnecessary for a man
operating the couplers to go between the ends of the cars.”
These considerations apply to shovel cars as well as to loco-
motives, and show that the words “used in moving interstate
traffic” should not be taken in a narrow sense. The later act
of March 2, 1903, c. 976, 37 Stat. 943, enacting that the pro-
vision shall be held to apply to all cars and similar vehicles,
may be used as an argument on either side, but in our opinion
indicates the intent of the original act. 196 U. S. 21. There
was an error on this point in the decision below.

A faint suggestion was made that the proviso in § 6 of the
act, that nothing in it shall apply to trains composed of four-
wheel cars, was not negatived by the plaintiff. The fair infer-
ence from the evidence is that this was an unusually large car of
the ordinary pattern. But, further, if the defendant wished to
rely upon this proviso, the burden was upon it to bring itself
within the exception. The word “provided” is used in our
legislation for many other purposes beside that of expressing
a condition. The only condition expressed by this clause is
that four-wheeled cars shall be excepted from the requirements
of the act. In substance it merely creates an exception,
which has been said to be the general purpose of such clauses.
Interstate Commerce Commission v. Baird, 194 U. S. 25, 36, 37.
“The general rule of law is, that a proviso carves special ex-
ceptions only out of the body of the act; and those who set up
any such exception must establish it,” etc. Ryan v. Carter,
93 U. S. 78, 83. United States v. Divon, 15 Peters, 141, 165.
The rule applied to construction is applied equally to the bur-
den of proof in a case like this. United States v. Cook, 17 Wall.
168; Commonwealth v. Hart, 11 Cush. 130, 134.

We come now to the main question. The opinion of the
Supreme Court was as follows: ¢ Whether the Act of Congress
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has any applicability at all in actions for negligence
in the courts of Pennsylvania, is a question that does not arise
in this case, and we therefore express no opinion upon it.
The learned judge below sustained the nonsuit on the ground
of the deceased’s contributory negligence and the judgment
is affirmed on his opinion on that subject.” It is said that the
existence of contributory negligence is not a Federal question
and that as the decision went off on that ground there is nothing
open to revision here.

We certainly do not mean to qualify or limit the rule that,
for this court to entertain jurisdiction of a writ of error to a
state court, it must appear affirmatively that the state court
could not have reached its judgment without tacitly, if not
expressly, deciding the Federal matter. Bachtel v. Wilson,
January 7, 1907, 204 U. S. 36. But on the other hand, if
the question is duly raised and the judgment necessarily, or
by what appears in fact, involves such a decision, then this
court will take jurisdietion, although the opinion below says
nothing about it. Kau/cauna Water Power Co. v. Green Bay
& Missi. Canal Co., 142 U. S. 254. And if it is evident that a
ruling purporting to deal only with local law has for its pre-
mise or necessary concomitant a cognizable mistake, that may
be sufficient to warrant a review. Terre Haute & Indianapolis
Railroad Co. v. Indiana, 194 U. 8. 579. The application of this
rather vague principle will appear as we proceed.

It is enacted by § 8 of the act that any employé injured by
any car in use contrary to the provisions of the act, shall not
be deemed to have assumed the risk thereby occasioned,
although continuing in the employment of the carrier after
the unlawful use had been brought to his knowledge. An early,
if not the earliest, application of the phrase “assumption of
risk ” was the establishment of the exception to the liability of a
master for the negligence of his servant when the person in-
Jured was a fellow servant of the negligent man. Whether an
actual assumption by contract was supposed on grounds of
economic theory, or the assumption was imputed because of a
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conception of justice and convenience, does not matter for the
present purpose. Both reasons are suggested in the well-
known case of Farwell v. Boston & Worcester R. R. Co., 4 Met.
49, 57, 58. But, at the present time, the notion is not confined
to risks of such negligence. It is extended, as in this statute
it plainly is extended, to dangerous conditions, as of machinery,
premises and the like, which the injured party understood
and appreciated when he submitted his person to them. In
this class of cases the risk is said to be assumed because a
person who freely and voluntarily encounters it has only him-
self to thank if harm comes, on a general principle of our law.
Probably the modification of this general principle by some
judicial decisions and by statutes like § 8 is due to an opinion
that men who work with their hands have not always the free-
dom and equality of position assumed by the doctrine of
laissez faire to exist.

Assumption of risk in this broad sense obviously shades into
negligence as commonly understood. Negligence consists in
conduct which common experience or the special knowledge
of the actor shows to be so likely to produce the result com-
plained of, under the circumstances known to the actor, that
he is held answerable for that result, although it was not certain,
intended, or foreseen. He is held to assume the risk upon the
same ground. Choctaw, Oklahoma & Gulf R. R. Co. v. McDade,
191 U. 8. 64, 68. Apart from the notion of contract, rather
shadowy as applied to this broad form of the latter conception,
the practical difference of the two ideas is in the degree of their
proximity to the particular harm. The preliminary conduct
of getting into the dangerous employment or relation is said
to be accompanied by assumption of the risk. The act more
immediately leading to a specific accident is called negligent.
But the difference between the two is one of degree rather than
of kind; and when a statute exonerates a servant from the
former, if at the same time it leaves the defense of contributory
negligence still open to the master, a matter upon which we
express no opinion, then, unless great care be taken, the
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servant’s rights will be sacrificed by simply charging him with
assumption of the risk under another name. Especially is this
true in Pennsylvania, where some cases, at least, seem to have
treated assumption of risk and negligence as controvertible
terms. Patlerson v. Pittsburg & Connellsville R. R. Co., 76
Pa. St. 389. We cannot help thinking that this has happened
in the present case, as well as that the ruling upon Schlemmer’s
negligence was so involved with and dependent upon erroneous
views of the statute that if the judgment stood the statute
would suffer a wound.

To recur for a moment to the facts, the only ground, if any,
on which Schlemmer could be charged with negligence is that
when he was between the tracks he was twice warned by the
yard conductor to keep his head down. Tt is true that he had
a stick, which the rules of the company required to be used in
coupling, but it could not have been used in this case, or at
least the contrary could not be and was not assumed for the
purpose of directing a nonsuit. It was necessary for him to
get between the rails and under the shovel car as he did, and
his orders contemplated that he should do so. But the opinion
of the trial judge, to which, as has been seen, the Supreme
Court refers, did not put the decision on the fact of warning
alone. On the contrary, it began with a statement that an
employé takes the risk even of unusual dangers if he has notice
of them and voluntarily exposes himself to them. Then it
went on to say that the deceased attempted to make the coup-
ling with the full knowledge of the danger, and to imply that
the defendant was guilty of no negligence in using the arrange-
ment which it used. It then decided in terms that the shovel
¢ar was not a car within the meaning of §2. Only after these
preliminaries did it say that, were the law otherwise, the de-
ceased was guilty of contributory negligence; leaving it some-
What uncertain what the negligence was.

It seems to us not extravagant to say that the final ruling
Was 50 implicated with the earlier errors that on that ground
alone the judgment should not be allowed to stand. We are
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clearly of opinion that Schlemmer’s rights were in no way im-
paired by his getting between the rails and attempting to
couple the cars. So far he was saved by the provision that he
did not assume the risk. The negligence, if any, came later.
We doubt if this was the opinion of the court below. But
suppose the nonsuit has been put clearly and in terms on
Schlemmer’s raising his head too high after he had been warned.
Still we could not avoid dealing with the case, because it still
would be our duty to see that his privilege against being held
to have assumed the risk of the situation should not be impaired
by holding the same thing under another name. If a man not
intent on suicide but desiring to live, is said to be chargeable
with negligence as matter of law when he miscalculates the
height of the car behind him by an inch, while his duty requires
him, in his crouching position, to direct a heavy drawbar
moving above him into a small slot in front, and this in the
dusk, at nearly nine of an August evening, it is utterly impossi-
ble for us to interpret this ruling as not, however unconsciously,
introducing the notion that to some extent the man had taken
the risk of the danger by being in the place at all. But what-
ever may have been the meaning of the local courts, we are of
opinion that the possibility of such a minute miscalculation,
under such circumstances, whatever it may be called, was so
inevitably and clearly attached to the risk which Schlemmer
did not assume, that to enforce the statute requires that the

judgment should be reversed.
Judgment reversed.

Mr. Justice BrEwWER, with whom concurred MR. JUSTICE
PeckuaM, Mg. Justice McKENNA and MR. JUSTICE Day,
dissenting.

I dissent from the opinion and judgment in this case and
for these reasons:

This was an action in the Common Pleas Court of Jefferson
County, Pennsylvania, to recover damages on account of the
death of the husband of plaintiff. On the trial the court or-
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dered a nonsuit on the ground of contributory negligence on
the part of the decedent, with leave to the plaintiff to move
to take the same off. This motion was made and overruled;
judgment for the defendant was entered, which was affirmed
by the Supreme Court of the State. The decedent was killed
while attempting to couple a steam shovel to a caboose. The
steam shovel was being moved in interstate transportation
and was not equipped with the safety coupler required by
act of Congress of March 2, 1893, 27 Stat. 531. The eighth
section of that act provides:

“That any employé of any such common carrier who may
be injured by any locomotive, ear or train in use contrary to
the provision of this act shall not be deemed thereby to have
assumed the risk thereby occasioned, although continuing in
the employment of such carrier after the unlawful use of such
locomotive, car or train had been brought to his knowledge.”

This, while removing from the employé the burden of any
assumption of risk, does not relieve him from liability for con-
tributory negligence. For the rule is well settled that while,
In cases of this nature, a violation of the statutory obligation of
the employer is negligence per se, and actionable if injuries
are sustained by servants in consequence thereof, there is
no setting aside of the ordinary rules relating to contributory
negligence, which is available as a defense, notwithstanding
the statute, unless that statute is so worded as to leave no doubt
that this defense is also to be excluded. Taylor v. Carew
Manujacturing Company, 143 Massachusetts, 470; Krause v.
Morgan, 53 Ohio St. 26; East Tennessee, &c. Railroad Company
V. Rush, 15 Lea (Tenn.), 145, 150; Queen v. Dayton Coal, &c.
Company, 95 Tennessee, 458; Reynolds v. Hindman, 32 Iowa,
146; Caswell v. Worth, 85 E. C. L. 849; Buckner v. Richmond,
&c. Radlroad Company, 72 Mississippi, 873; Victor Coal Company
V. Muir, 20 Colorado, 320; Holum, Admr., &e. v. Chicago, &e.
Railway Company, 80 Wisconsin, 299; Kilpatrick v. Grand
Trunk Railway, 74 Vermont, 288; Denver & R. G. Railroad
Company v. Arrighi, 129 Yed. Rep. 347; Winkler v. Phila-
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delphia d&c. Railroad Company, 4 Pennewill’s Delaware Rep.
80. The Interstate Commerce Commission held this to be the
rule in reference to this particular statute. 14th Ann. Rep.
1900, p. 84. Indeed it is not contended by the majority that
the defense of contributory negligence has been taken away.

That there is a vital difference between assumption of risk
and contributory negligence is clear. As said by this court in
Choctow, Oklahoma, &c. Railroad Company v. McDade, 191
U. 8. 64, 68: “The question of assumption of risk is quite apart
from that of contributory negligence.” See also Union
Pacific Railway Co. v. O'Brien, 161 U. S. 451, 456. This
proposition, however, is so familiar and elementary that citation
of authorities is superfluous.

In the motion for a nonsuit the second proposition was that
“the evidence upon behalf of plaintiff proves conclusively that
the accident happened because the deceased failed to keep his
head at least as low as the floor of the steam shovel—that this
omission was the fault of the deceased exclusively—and that
deceased was guilty of contributory negligence and there can
be no recovery in this case.”

In ordering the nonsuit the trial court said:

“True, under said act he was not considered to have assumed
the risks of his employment, but by this is certainly meant no
more than such risks as he was exposed to thereby, and re-
sulted in injury free from his own negligent act. It would
hardly be argued that defendant would be liable, under such
circumstances, were the employé to voluntarily inflict an injury
upon himself by means of the use of the improperly equipped
car. And yet it is but a step from contributory negligence to
such an act.

B * * * * * * *

“Tt seems very clear to us that, whatever view we may take
of this case, we are led to the legal conclusion that decedent
was guilty of negligence that contributed to his death, and
that the plaintiff, however deserving she may be, or however
much we regret the unfortunate accident, cannot recover.”
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The Supreme Court affirmed the judgment in the following
per curigm opinion:

“Whether the act of Congress in regard to the use of auto-
matic couplings on cars employed in interstate commerce has
any applicability at all in actions for negligence in the courts
of Pennsylvania is a question that does not arise in this case,
and we therefore express no opinion upon it. The learned
judge below sustained the nonsuit on the ground of the de-
ceased’s contributory negligence, and the judgment is affirmed
on his opinion on that subject.”

That contributory negligence is a non-Federal question is
not doubted, and that when a state court decides a ease upon
grounds which are non-Federal and sufficient to sustain the
decision this court has no jurisdiction is conceded.

While sometimes negligence is a mixed question of law and
fact, yet in the present case, whether the decedent in attempt-
ing to make the coupling, after the warning given by the con-
ductor, lifted his head unnecessarily and negligently, is solely
a question of fact, and in cases coming on error from the judg-
ment of a state court the findings of that court on questions
of fact have always been held conclusive on us. See Chrisman
v. Mailler, 197 U. S. 313, 319, and the many cases cited in the
opinion,

It would seem from this brief statement that the case ought
to be dismissed for lack of jurisdiction. Escape from this
conclusion can only be accomplished in one of these ways: By
investigation of the testimony and holding that there was no
proof of contributory negligence. If the case came from one
of the lower Federal courts we might properly consider whether
there was sufficient evidence of contributory negligence; but,
as shown above, a very different rule obtains in respect to
cases coming from a state court. We said this very term, in
Bachtel v. Wilson, 204 U. S. 36, 40, in reference to a case com-
ing from a state court to this: “Before we can pronounce this
Judgment in conflict with the Federal Constitution it must be

made to appear that this decision was one necessarily in con-
VOL. ccv—2
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flict therewith, and not that possibly or even probably it was.”
Before then we can disturb this judgment of the Supreme
Court of Pennsylvania it must (paraphrasing the language
just quoted a little) be made to appear that its decision of the
question of contributory negligence was one necessarily in
disregard of the testimony and not that possibly or even
probably it was.

It cannot be said that there was no evidence of negligence on
the part of the decedent. The plaintiff’s testimony (and the
defendant offered none) showed that deceased was an ex-
perienced brakeman; that the link and pin coupling was in
constant use on other than passenger coaches; that before the
deceased went under the car the pin had already been set;
that as he was going under the car he was twice notified to be
careful and keep his head down, and yet, without any necessity
therefor being shown, he lifted his head and it was crushed
between the two cars; that all he had to do was to guide the
free end of the drawbar into the slot, and while the drawbar
weighed seventy-five to eighty pounds, it was fastened at one
end, and the lifting and guiding was only of the other and loose
end; that the drawheads were of the standard height and the
body of the shovel car higher than that of the caboose. Imme-
diately thereafter the coupling was made by another brakeman
without difficulty. If an iron is dangerously hot, and one
knows that it is hot and is warned not to touch it, and does
touch it without any necessity therefor being shown, and is
thereby burned, it is trifling to say that there is no evidence of
negligence.

A second alternative is that this court finds that the Supreme
Court of Pennsylvania recognizes no difference between as-
sumption of risk and contributory negligence. But that is
not to be imputed in view of the rulings in the lower court,
affirmed by the Supreme Court, to say nothing of the recog-
nized standing and ability of that court.

Or we may hold that the Pennsylvania courts intentionally,
wrongfully and without any evidence thereof found that there
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was contributory negligence in order to avoid the binding force
of the Federal law. During the course of the argument, in
response to an interrogation, counsel for plaintiff in error
bluntly charged that upon those courts. Of course this court
always speaks in respectful terms of the decisions it reviews,
but the implication of the most courteous language may be
as certain as a direct charge.

It is intimated that the Pennsylvania courts confuse as-
sumption of risk and contributory negligence—in other words,
are unmindful of the difference between them, and Patterson
v. Piitsburg, &c. Railroad Company, 76 Pa. St. 389, is cited as
authority. That case was decided more than thirty years
ago, and might, therefore, fairly be considered not an expres-
sion of the present views of those courts. But on examination
of the case, in which a judgment in favor of the railroad was
reversed by the Supreme Court, we find this language which
is supposed to indicate the confusion (pp. 393, 394):

“In this discussion, however, we are not to forget that the
servant is required to exercise ordinary prudence. If the
instrumentality by which he is required to perform his service
is 50 obviously and immediately dangerous, that a man of
common prudence would refuse to use it, the master cannot be
held liable for the resulting damage. In such case the law
adjudges the servant guilty of concurrent negligence, and will
refuse him that aid to which he otherwise would be entitled.
But where the servant, in obedience to the requirement of the
master, incurs the risk of machinery, which though dangerous,
Is not so much so as to threaten immediate injury, or where it
is reasonably probable that it may be safely used by extraor-
dinary caution or skill, the rule is different. In such case the
master is liable for a resulting aceident.”

Curiously enough in Narramore v. Cleveland, &c. Railway
Company, 37 C. C. A. 499, 505, a recent decision of the Court
of Appeals of the Sixth Circuit, in the opinion announced by
Circuit Judge Taft is language not altogether dissimilar:

“Assumption of risk and contributory negligence approxi-
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mate where the danger is so obvious and imminent that no
ordinarily prudent man would assume the risk of injury there-
from. But where the danger, though present and appreciated,
is one which many men are in the habit of assuming, and which
prudent men who must earn a living are willing to assume for
extra compensation, one who assumes the risk cannot be said
to be guilty of contributory negligence if, having in view the
risk of danger assumed, he uses care reasonably commensurate
with the risk to avoid injurious consequences. One who does
not use such care, and who, by reason thereof, suffers injury,
is guilty of contributory negligence, and cannot recover,
because he, and not the master, causes the injury, or because
they jointly cause it.”

For these reasons I dissent from the opinion and judgment,
and am authorized to say that Mr. Justice PeckHAM, MER.
Justice McKENNA and MR. Justice DAY concur in this dissent.

TINSLEY ». TREAT, UNITED STATES MARSHAL.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE EASTERN DISTRICT OF VIRGINIA.

No. 369. Argued December 3, 4, 1906.—Decided March 4, 1907.

A distriet judge of the United States on application to remove from the
district where defendant is arrested to that where the offense is triable
acts judicially and the provision of § 1014, Rev. Stat., that the proceed-
ings are to be conducted agreeably to the usual mode of process in the
State against offenders has no application to the inquiry on application
for removal.

While in a removal proceeding under § 1014, Rev. Stat., an indictment
constitutes prima facie evidence of probable cause it is not conclusive,
and evidence offered by the defendant tending to show that no offense
triable in the district to which removal is sought had been committed
is admissible; and its exclusion is not mere error but the denial of 2 right
secured under the Federal Constitution.
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Mr. John J. Vertrees and Mr. John S. Miller, with whom
Mr. Henry A. M. Smith, Mr. James C. Bradford, Mr. James P.
Helm, Mr. Marcellus Green and Mr. Garner Wynn Green
were on the brief, for appellants in this case and in numbers
370-379, argued simultaneously herewith : !

In habeas corpus removal proceedings instituted to prevent
the removal of an “offender” under § 1014, Rev. Stat., when
a certified copy of the indictment is the only evidence intro-
duced by the Government to show the existence of probable
cause, it is the right of the “offender” to present evidence
that proves the absence of probable cause; that he is inno-
cent of the offense charged in the indictment, or that the
court has no jurisdiction.

This right exists also on the hearing before the judge of
the distriet upon an application to him for an order of removal.
In re Doig, 4 Fed. Rep. 194, 195; In re Price, 83 Fed. Rep. 830;
United States v. Pope, Fed. Cases, No. 16,069; In re Wood,
95 Fed. Rep. 288; United States v. Fowkes, 49 Fed. Rep. 50;
53 Fed. Rep. 13; In re Wolf, 27 Fed. Rep. 606; In re Greene,
52 Fed. Rep. 104; United States v. Greene, 100 Fed. Rep. 941;
Uniled States v. Lee, 84 Fed. Rep. 626; United States v. Greene,
108 Fed. Rep. 816; In re Dana, 68 Fed. Rep. 886; Ex parte
Rickett, 61 Fed. Rep. 203; Price v. McCarty, 89 Fed. Rep. 84;
United States v. Rodgers, 23 Fed. Rep. 661; United States v.
Brawner, 7 Fed. Rep. 86; In re Buell, 4 Fed. Cases, No. 2102;
United States v. Voltz, Fed. Cases, No. 16,627; United States v.
Haskins, Fed. Cases, No. 15,322; United States v. Shepard,
Fed. Cases, No. 16,273; In re Alexander, Fed. Cases, No. 162 ;
In re Beshears, 79 Fed. Rep. 70; In re Terrill, 51 Fed. Rep.
213; In re Corning, 51 Fed. Rep. 205.

For various questions involved in removals decided by
this court, see Horner v. United States, 143 U. S. 207; Greene

1 See p. 33, post.
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v. Henkel, 183 U. 8. 249; Beavers v. Henkel, 194 U. S. 73;
Benson v. Henkel, 198 U. S. 1; Hyde v. Shine, 199 U.S. 62.

Text-writers sustain appellants’ contention, Hughes’ Crim.
Proc., §§15-17, p. 29, and so does the Attorney-General of
the United States. Ops. Atty. Gen., 1904, p. 3.

The question of jurisdiction under the Federal Constitu-
tion is one far-reaching and fundamental. Under the statute,
the party accused is to be bound over for trial before such
court of the United States as by law has cognizance of the
offense. Under the Constitution, the only court of the Uni-
ted States which has cognizance is a court of the United
States sitting and trying the case in the State and district
wherein the crime shall have been committed. If, therefore,
the application to the magistrate be to commit the prisoner
for trial in a State and district in which the crime shall not
have been committed, it is evident that the application would
have to be refused. The injunctions of the law—constitu-
tional and statutory—are imperative. The effect of an
indictment found as proof of probable cause before the Com-
missioner has also been adjudicated by this court. See Bea-
vers v. Henkel, 194 U. S. 73; Hyde v. Shine, 199 U. S. 84.

From the beginning of the Government the universal hold-
ing of the United States courts has been upon the question
of innocence or guilt, that the indictment was only probative
and prima facie and that the accused had the right to submit
testimony in rebuttal of its effect as showing probable cause.

A fortiori, could its effect be no greater than merely prima
facie and the party be entitled to rebut its effect by evidence
to the contrary. The rule that a copy of the indictment,
nothing else appearing, ought to be accepted as sufficient, is
not only convenient for the Government, but does no injustice
to the accused. In the absence of exculpatory evidence, a copy
of the indictment may well be accepted as equivalent to an
affidavit, as sufficient authority for removal. In that sense
it is prima facie evidence of probable cause. It is treated as
evidence, and as being sufficient under such circumstances:
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but when it is said that there must be evidence of probable
cause, it means that the court should be satisfied that there
is evidence on which a jury may convict. United States v.
Fowkes, 49 Fed. Rep. 52; or at least proof furnishing good
reasons to believe that the crime alleged has been committed
by the accused. United States v. Burr, 25 Fed. Cas. No. 14,692a.

Mr. Assistant Attorney General McReynolds for appellees:

The action of the court below was correct.

In Virginia one indicted for erime is not entitled to a pre-
liminary examination before being put on trial. Virginia
Code Ann. (Pollard) 1904, § 4003 and note; § 4012; Jones's
case, 86 Virginia, 661.

Before the Distriet Judge no question was raised as to suffi-
ciency of the indictment. After examination it was held
valid by both judges below, and in view of their conclusion
cannot be said to be obviously bad. In the present proceed-
ing neither this nor the trial court should inquire with great
particularity as to technicalities. Such points should be
considered and the legal sufficiency of the indictment deter-
mined only by the court in which it was found. Benson v.
Henkel, 198 U. 8. 1, 10.

No court on habeas corpus can be required to pass upon
them in advance of a trial in the court of the indictment.
Horner v. United States, 143 U. S. 577; Raggins v. United
States, 199 U. S. 547.

Identity was admitted and no extraordinary facts suggested
to indicate bad faith or any peculiar hardships which would
result from removal, and the examining judge decided it was
his duty to direct the same.

One charged with an offense against the United States
must be arrested and committed as though similarly charged
with crime against the State. The duties of the Federal
Judge in reference to removal begin after the accused has been
committed and the language of the statute seems to make
1t obligatory upon him to direct a removal upon application.
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It certainly does not in terms require him to hear proof and
conduct an inquiry as to guilt or innocence. The removal
of witnesses and offenders is put on the same basis. No
doubt the Federal judge should inquire into the regularity of
arrest and commitment and see that they harmonize with the
law of the State; and in extraordinary cases possibly he might
go further. If he finds the proceedings entirely regular he
should issue the warrant. At most he has a certain discretion,
to be sparingly exercised to prevent wrong, and not to be in-
terfered with unless it be in cases of manifest abuse.

The object of § 1014 was to afford an expeditious mode for
arresting and bringing one accused to trial under the ordinary
safeguards prescribed by state law; and the questions pre-
liminary to arrest and commitment were understood to be
within the ability of a justice of the peace to decide. See
Benson v. Henkel, 198 U. S. 1; Hyde v. Shine, 199 U. S. 62;
Benson v. McMahon, 127 U. S. 457; Ornelas v. Ruiz, 161
U. 8. 502; In re Belknap, 96 Fed. Rep. 614.

MRr. Cuier JusticE FuLLEr delivered the opinion of the
court.

In May, 1906, the grand jury in the United States Circuit
Court for the Middle District of Tennessee returned an in-
dictment against thirty corporations, two partnerships, and
twenty-five persons, as defendants. This indictment con-
tained six counts. Generally speaking, the first, second,
fourth and fifth charged the defendants with violating section 1
of the act of Congress approved July 2, 1890, entitled “An
act to protect trade and commerce against unlawful restraints
and monopolies;” and the third and sixth counts charged
them under section 5440 of the Revised Statutes. In July,
1906, the Government presented to the District Judge of the
Eastern Distriet of Virginia, at Richmond, a complaint made
by Morgan Treat, United States Marshal, alleging that he
believed James G. Tinsley stood indicted as aforesaid, and
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annexing a certified copy of the indictment as a part of the
complaint, and praying that Tinsley might “be arrested and
imprisoned and removed or bailed, as the case may be, for
trial before the said Circuit Court of the United States for the
Middle District of Tennessee, and further dealt with according
to law.” Tinsley was arrested and taken directly before the
district judge, who acted as committing magistrate as well
as the judge to order removal. In the proceedings before the
district judge, Tinsley admitted that he was one of the de-
fendants named in the indictment. The Government relied
on the certified copy of the indictment, and offered no evidence
except that; and asked for an order to be made for Tinsley’s
commitment and removal forthwith.

The record of those proceedings states:

“And thereupon the defendant, J. G. Tinsley, offered
himself as witness in his own behalf, and being about to be
sworn, the United States, by its counsel, thereupon objected
to the witness being sworn or to any testimony being given in
rebuttal of the indictment in these proceedings, on the ground
that the identity of the defendant being admitted, inasmuch
as the indictment on its face charges offenses against the
United States committed and triable in the jurisdietion in
which the defendant stands indicted, no evidence is admissible
here to impeach the indictment, and the order of commitment
should be made without other proof.

“The defendant’s counsel thereupon offered to prove by
the defendant and other witnesses then and there present,
that the Circuit Court for the Middle District of Tennessee
had no jurisdiction over the person of said defendant touching
the offenses charged in said indictment, in that defendant
and said other witnesses would, if permitted, testify that de-
fendant is, and has been for many years, a resident and citizen
of the city of Richmond, State of Virginia, and that defendant
Dever at any time, or at any place in the State of Tennessee,
at the times charged in the indictment, did or performed, or
Was party to, or engaged in any act or thing in the said indiet-
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ment charged as having been done and performed in any way
whatsoever by this defendant in the said State of Tennessee;
nor has defendant done, or performed, or been engaged in,
or a party to the same or any of them in any other place or
places at any other time or times whatsoever.

“Thereupon counsel for the Government renewed its ob-
jections as aforesaid.

“After hearing counsel on both sides, the court announced
its conclusions as follows:

‘““The conelusion reached by the court is that in a proceeding
for the arrest and removal of persons charged with a violation
of the laws of the United States pursuant to section 1014 of
the Revised Statutes of the United States, before a United
States District Judge, sitting in the State of Virginia, in which
State there no longer exists the right of a preliminary ex-
amination upon a crime charged prior to the trial upon the
merits, when said judge is called upon to act as well in the
matter of the apprehension of such persons, as in their re-
moval to the jurisdiction in which they have been indicted,
that upon the government’s presentation of a sufficient in-
dictment regularly found by a grand jury in a court of the
United States, properly charging the commission of an offense
within the distriet in which such indictment is found, coupled
with proof of the identity of the person indieted, it is its duty
to properly bail such person for appearance before the court
in which he is indicted, or cause him to be removed thereto.””

It was then ruled that the testimony offered was inad-
missible, and the District Judge ordered that the accused
either give bail or be held for removal. Tinsley declined to
give bond, a warrant directing removal to the Middle District
of Tennessee was issued, and he remained in custody pending
its execution. No objection was offered to the indictment
at any time during the proceedings before the District Judge.

The District Judge should not have allowed himself to be
controlled by the statutes of Virginia. In that commonwealth
it appears to have been formerly required that after indiet-
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ment an examination should be had, but by subsequent leg-
islation it was provided that where an indictment had been
found, a capias should be issued for the arrest of the defend-
ant, and no inquiry was to be made. But when there was no
indictment a person arrested for an indictable offense must
be taken before a magistrate for preliminary examination,
and it was the magistrate’s duty to inquire whether or not
there was sufficient cause for charging the accused with the
offense. Pollard’s Annotated Virginia Code, §§ 3955, 3969,
4003; Jones v. Commonwealth, 86 Virginia, 661.

But, as hereinafter seen, the District Judge on application
to remove acts judicially, and that part of section 1014 of the
Revised Statutes of the United States which says that the
proceedings are to be conducted “agreeably to the usual
mode of process against offenders in such State,” has no re-
lation to the inquiry on application for removal.

Application was then made to the Circuit Court for writs of
habeas corpus and certiorari, which were granted and due
returns made. The petition alleged that Tinsley was un-
lawfully restrained of his liberty by the marshal, under color
of authority of the United States by virtue of a warrant for
removal claimed to have been issued under section 1014, Re-
vised Statutes. It set forth in full the proceedings taken
before the District Judge and the rulings and orders made
during the hearing. It was charged that under and by virtue
of clause 3, section 2, article 3, of the Constitution, and of the
Sixth Amendment he was entitled to be tried, and could only
be tried for any alleged offense against the United States in
t1.16 State and district where the offenses charged in the in-
fhctment were committed; that the offenses specified in the
indictment were not committed in the Middle Distriet of
Tennessee; that none of the acts supposed to have been en-
gaged in by petitioner were done within that distriet; that
th(.? indictment stated no offense and was insufficient and
VOld.. It was further alleged that the warrant of removal
Was In violation of section 2 of article 3, of the Constitution
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and of the Sixth Amendment; that the rulings of the District
Judge, in holding the certified copy of the indictment con-
clusive and in refusing to permit the introduection of any
evidence on behalf of petitioner, deprived him of rights se-
cured by the Constitution and by section 1014, Revised Stat-
utes; and that he was deprived of his liberty without due
process of law.

At the hearing before the Circuit Court, in addition to the
record of the proceedings before the District Judge, an offer
was made to prove by witnesses the facts set forth in the
petition, but the court did not admit the same, because it was
held that the certified copy of the indictment, with proof of
the identity of the party accused, sufficiently established
the existence of probable cause.

In other words, the indictment was in effect held to be
conclusive. The Cireuit Judge said, it is true, that probable
cause must be shown in order to obtain a removal, but he
held that inasmuch as the copy of the indictment alone was
regarded as sufficient evidence of probable cause in Beavers V.
Henkel, 194 U. S. 73, it was sufficient in the present case.
In that case, however, no evidence was introduced to over-
come the prima facie case made by the indictment except
that evidence was offered as to what passed in the grand jury
room and rejected on that ground and not because it went to
the merits.

Section 1014 of the Revised Statutes reads as follows:

“Tor any crime or offense against the United States, the
offender may, by any justice or judge of the United States,
or by any commissioner of a circuit court to take bail, or by
any chancellor, judge of a supreme or superior court, chief
or first judge of common pleas, mayor of a city, justice of
the peace, or other magistrate, of any State where he may be
found, and agreeably to the usual mode of process against
offenders in such State, and at the expense of the United
States, be arrested and imprisoned, or bailed, as the case may
be, for trial before suck court of the United States as by law




TINSLEY ». TREAT.
205 U.S. Opinion of the Court.

has cognizance of the offense. Copies of the process shall
be returned as speedily as may be into the clerk’s office of
such court, together with the recognizances of the witnesses
for their appearance to testify in the case. And where any
offender or witness is committed in any district other than
that where the offense is to be tried, it shall be the duty of
the judge of the district where such offender or witness is
imprisoned, seasonably to issue, and of the marshal to execute,
a warrant for his removal to the district where the trial is to
be had.”

Obviously the first part of this section provides for the
arrest of any offender against the United States wherever
found and without reference to whether he has been indicted,
but when he has been indicted in a district in another State
than the district of arrest, then, after the offender has been
committed, it becomes the duty of the District Judge, on
Inquiry, to issue a warrant of removal. And it has been
repeatedly held that in such cases the judge exercises some-
thing more than a mere ministerial funetion, involving no
judicial diseretion. He must look into the indictment to
ascertain whether an offense against the United States is
charged, find whether there was probable cause, and deter-
mine whether the court to which the accused is sought to be
removed has jurisdiction of the same. “The liberty of the
citizen, and his general right to be tried in a tribunal or forum
f)f his domieile, imposes upon the judge the duty of consider-
Ing and passing upon those questions.”  Mr. Justice Jackson,
then Circuit Judge, Greene’s Case, 52 Fed. Rep. 104. In the
language of Mr. Justice Brewer, delivering the opinion in
Beavers v. Henkel, 194 U, S. 73, 83:

“_It may be conceded that no such removal should be sum-
marily and arbitrarily made. There are risks and burdens
gt-t(‘ending it which ought not to be needlessly cast upon any
Individual. These may not be serious in a removal from
New York to Brooklyn, but might be if the removal was
from San Francisco to New York. And statutory provisions
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must be interpreted in the light of all that may be done under
them. We must never forget that in all controversies, civil
or criminal, between the Government and an individual the
latter is entitled to reasonable protection. Such seems to
have been the purpose of Congress in enacting section 1014,
Rev. Stat., which requires that the order of removal be issued
by the judge of the district in which the defendant is arrested.
In other words, the removal is made a judicial, rather than a
mere ministerial, act.”

In Greene v. Henkel, 183 U. S. 249, Greene was indicted
in the District Court of the United States for the Southern
District of Georgia. He was arrested and taken before a
commissioner in the State of New York. The commissioner
held that the certified copy of the indictment was conclusive
evidence of probable cause, and refused to hear any evidence
on the part of the defendant; and thereupon application was
made to the District Judge of the Southern District of New
York for an order of removal. That judge held that the
commissioner should have heard evidence, and remanded
the case. Evidence was then taken before the commissioner,
and he decided that there was probable cause. Application
was again made to the District Judge for an order of removal,
and he held that the evidence showed the existence of prob-
able cause, and made the order accordingly. Greene there-
upon presented his petition to the Circuit Court for a writ
of habeas corpus, which was denied, and the case brought
here on appeal. The evidence before the commissioner and
before the District Judge was not annexed to the petition nor
brought up on certiorari, so that it formed no part of the
record in the habeas corpus case. We held that, in the ab-
sence of the evidence, we must assume that the finding of
probable cause was sustained.

But it was insisted that the offense was only that which
was contained in the indictment, and if the indictment were
insufficient for any reason that then no offense was charged
upon which removal could be had. This court, however,
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ruled that the indictment did not preclude the Government
from giving evidence of a certain and definite character con-
cerning the commission of the offense and that the mere fact
that there might be lacking in the indictment some averment
of time or place or circumstance in order to render it free
from technical defects would not prevent the removal if
evidence were given on the hearing which supplied such
defects and showed probable cause to believe the defendants
guilty of the offense defectively stated in the indictment.
Mr. Justice Peckham, in delivering the opinion, was careful
to say that it was not held that where the indictment charged
no offense against the United States or the evidence failed
to show any, or, if it appeared that the offense charged was not
committed or triable in the district to which the removal
was sought, the judge would be justified in ordering the re-
moval, because there would be no jurisdiction to commit or
any to order the removal of the prisoner. “There must be
some competent evidence to show that an offense has been
committed over which the court in the other district had
jurisdiction, and that the defendant is the individual named
in the charge, and that there is probable cause for believing
him guilty of the offense charged.” On the facts of that
case it was not found necessary to express an opinion upon
the question whether the finding of an indictment was, in the
proceeding under section 1014, conclusive evidence of the
existence of probable cause for believing the defendant in
the indictment guilty of the charge set forth. Although it
may be said that if the indictment were conclusive upon
t}lle accused, it would be conclusive upon the Government
also,

It was held in Beavers v. Henkel, 194 U. S. 73; Benson v.
f{enlcel, 198 U. S. 1; Hyde v. Shine, 199 U. S. 62, as well as
(reene v, Henkel, supra, that an indictment constituted

prima facie evidence of probable cause, but not that it was
conclusive,

We regard that question as specifically presented in the
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present case and we hold that the indictment cannot be treated
as conclusive under section 1014.

This being so, we are of opinion that the evidence offered
should have been admitted. It is eontended that that
evidence was immaterial, and, if admitted, could not have
affected the decision of either the Distriet or Circuit Judge.
Of course, if the indictment were conclusive, any evidence
might be said to be immaterial, but if the indictment were only
prima facie, then evidence tending to show that no offense
triable in the Middle District of Tennessee had been committed
by defendant in that district could not be regarded as im-
material.

The Constitution provides that “The trial of all crimes,
except in cases of impeachment, shall be by jury; and such
trial shall be held in the State where the said crimes shall
have been committed,” (Article I1I, section 2); and that
“In all criminal prosecutions, the accused shall enjoy the
right to a speedy and public trial, by an impartial jury of the
State and Distriet wherein the erime shall have been com-
mitted,” (Amendment VI); and in order that any one accused
shall not be deprived of this constitutional right, the judge
applied to to remove him from his domicile to a district in
another State must find that there is probable cause for be-
lieving him to have committed the alleged offense and in such
other district. And in doing this his decision does not deter-
mine the question of guilt any more than his view that the
indictment is enough for the purpose of removal definitively
determines its validity.

Appellant was entitled to the judgment of the District Judge
as to the existence of probable cause on the evidence that
might have been adduced, and even if the District Judge
had thereupon determined that probable cause existed, and
such determination could not be revised on habeas corpus,
it is nevertheless true that we have no such decision here,
and the order of removal cannot be sustained in its absence.
Nor can the exclusion of the evidence offered be treated as
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mere error, inasmuch as the ruling involved the denial of a
right secured by statute under the Constitution.

This conclusion is fatal to the order and warrant of re-
moval and requires a reversal of the judgment below and the
discharge of appellant.

Final order reversed and cause remanded with directions to
discharge appellant from custody under the order and war-
rant of removal without prejudice to a renewal of the ap-
plication to remove.

Mr. JusticE HarLAN dissented.

Mr. JusticE Moopy took no part in the disposition of the
case.

KESSLER ». TREAT, UNITED STATES MARSHALL.!
MORGAN v. SAME.
CARPENTER v. SAME.
WHITTLE v. SAME.

WILCOX ». SAME.
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APPEALS FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE EASTERN DISTRICT OF VIRGINIA,

Nos. 370, 371, 372, 373, 374, 375, 376, 377, 378, 379. Argued December 3, 4, 1906.—
Decided March 4, 1907.

D,Q_Ci(}ed on authority of Tinsley v. Treat, ante, p. 20.

1 Argued simultaneously with Tinsley v. Treat, ante, p. 20; for counsel and
abstracts of arguments see ante, pp. 21 et seq.
VOL. ccv—3
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Mgr. Curer Justick FuLLer: The same decrees will be
entered in each of these cases as in the foregoing.

Mr. JusticE HARLAN dissented.

Mg. JusTice Moony took no part.

HALTER ». NEBRASKA.

ERROR TO THE SUPREME COURT OF THE STATE OF NEBRASKA.
No. 174. Submitted January 23, 1907.-—Decided March 4, 1907.

A long established and steadily adhered to principle of constitutional
construction precludes a judicial tribunal from holding a legislative
enactment, Federal or state, unconstitutional and void unless it is mani-
festiy so.

Except as restrained by its own fundamental law, or by the supreme law
of the land, a State possesses all legislative power consistent with a re-
publican form of government; and it may by legislation provide not
only for the health, morals and safety of its people, but for the common
good as involved in their well-being, peace, happiness and prosperity.

There are matters which, by congressional legislation, may be brought
within the exclusive control of the National Government but over which
in the absence of such legislation the State may exert some control in
the interest of its own people; and although the National flag of the
United States is the emblem of National sovereignty and a congressional
enactment in regard to its use might supersede state legislation in regard
thereto, until Congress does act, a State has power to prohibit the use
of the National flag for advertising purposes within its jurisdiction.

The privileges of citizenship and the rights inhering in personal liberty are
subject in their enjoyment to such rcasonable restraints as may be re-
quired for the public good; and no one has a right of property to use
the Nation’s emblem for individual purposes.

A State may consistently make a classification among its people based on
some reasonable ground which bears a just and proper relation to the
classification and is not arbitrary.

The statute of Nebraska preventing and punishing the desecration of the
flag of the United States and prohibiting the sale of articles upon which
there is a representation of the flag for advertising purposes is not un-
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constitutional either as depriving the owner of such articles of his prop-
erty without due process of law, or as denying him the equal protection
of the laws because of the exception from the operation of the statute
of newspapers, periodicals or books upon which the flag may be repre-
sented if disconnected from any advertisement.

Tur facts, which involve the constitutionality of the act
of Nebraska to prevent and punish the desecration of the
flag of the United States, are stated in the opinion.

Mr. Sylvester R. Rush, for plaintiffs in error:

The flag is the emblem of National sovereignty and the
property of the people of the United States under the laws
and Constitution of the United States. It is not a state
emblem, and has never reccived the attention of the state
legislature until the act in question was passed July 9, 1903.
Nebraska has never by law adopted a flag of her own. The
flag under consideration is, therefore, solely a creation of the
Federal law, and neither this nor any other State has a right to
preseribe the use that may be made of it by citizens of the
United States.

It cannot be said that by reason of the silence of the Fed-
eral statute on the use of the flag state legislation is thereby
permitted on that subject. Prigg v. Pennsylvania, 16 Pet.
539, 618; Easton v. Iowa, 188 U. S. 236.

Where the power of Congress to regulate is exclusive, the
failure of Congress to make express regulations indicates its
will that the subject shall be left free from any restrictions
or impositions; and any regulation of the subject by the
States, except in matters of loeal concern only, is repugnant
to such freedom. Robbins v. Shelby County Tazing Dist.,
120 U. S. 493.  See also Western Union Tel. Co. v. James, 162
U. S. 655; United States v. E. C. Knight Co., 156 U. S. 11;
Pittsburg d&e. Coal Co. v. Bates, 156 U. S. 588; In re Rahrer,
140 U. 8. 555; Leisy v. Hardin, 135 U. S. 110; Philadelphia &e.
Steamship Co. v. Pennsylvania, 122 U. S. 336; Walling v.
Michigan, 116 U. 8. 455; Escanaba &c. Transp. Co. v. Chicago,
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107 U. S. 687; Welton v. Missourt, 91 U. S. 282; Rhea v. New-
port News, &c. R. Co., 50 Fed. Rep. 22; Pacific Coast Steam
Ship Co. v. Railroad Commassioners, 18 Fed. Rep. 11; The
Barque Chusan, 2 Story (U. S.), 455; S. C., 5 Fed. Cas. No.
2,717; Southern Express Co. v. Goldberg, 101 Virginia, 621.

The act in question is in conflict with the Fourteenth Amend-
ment to the Federal Constitution. Ruhstrat v. People, 185
llinois, 133, 145; People ex rel. McPike v. Van De Carr, 91
N. Y. Sup. Ct. Rep. 20.

The police power of the State cannot be consistently in-
voked to sustain such a law. Smiley v. McDonald, 42 Ne-
braska, 5.

The flag law is void for the reason that it attempts to de-
stroy existing property rights. People ex rel. MclPike v.
Van De Carr, 178 N. Y. 425.

The flag law is class legislation, and, therefore, null and void.

This law directly permits the publishers of newspapers and
books, the stationer and the jeweler to use the flag in their
business, to place it upon their goods and wares, thereby
attracting attention to them, advertising them, and by such
means increasing their trade and business; but if any other
merchant or business man uses the flag in his business, or as
a part of a trademark, under which his business is carried on,
he thereupon becomes subject to the pains and penalties of
this statute.

While there may be a classification of subjects for legislative
purposes, such classification must be reasonable, not arbitrary;
must arise out of consideration of sound reasons of public
policy, not mere whims—advantages extended to one citizen
and denied to another. Lancashire Ins. Co. v. Bush, 60 Ne-
braska, 123.

Mr. Norris Brown, Attorney General of the State of Ne-
braska, for defendant in error:

Under the police power of the State the legislature may
enact laws to punish persons who desecrate the National
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emblem or use it for advertising a private business. Upde-
graph v. Commonwealth, 11 Serg. & Rawl. (Pa.) 406; Vidal v.
Gurard, 2 How. 198.

No act of Congress or any provision of the state or of
the Federal Constitution prohibits the legislature of Nebraska
from enacting a law to prevent the desccration or misuse of
the flag of the United States, and the State is left free to
enact such a law. Fox v. State, 5 How. 410.

The flag law is not unconstitutional as destroying existing
property rights.  Patterson v. Kentucky, 97 U. S. 507; Mugler
v. Kansas, 123 U. S. 623.

The flag law is not unconstitutional as class legislation.
Mugler v. Kansas, 123 U. S. 660.

The Illinois and New York cases cited in support of the ob-
Jection to the flag law of Nebraska are not precedents to be
followed.  Vidal v. Girard, 2 How. 198; Ex parte Siebold, 100
U. 8. 389; Fox v. State, 5 How. 410; Patterson v. Kentucky, 97
U.S. 507; Mugler v. Kansas, 123 U. S. 623; Davis v. State,
51 Nebraska, 302; Rosenbloom v. State, 64 Nebraska, 344.

Mr. Justice Harran delivered the opinion of the court.

This case involves the validity, under the Constitution of
the United States, of an act of the State of Nebraska, ap-
proved July 3d, 1903, entitled “ An act to prevent and punish
the desecration of the flag of the United States.” !

19§ 23759. Any person who in any manner, for exhibition or display
shall place, or cause to be placed, any word, figure, mark, picture, design,
drawing, or any advertisement of any nature, upon any flag, standard,
color, or ensign, of the United States of America, or shall expose or cause
to be exposed to public view any such flag, standard, color, or ensign, upon
which shall be printed, painted, or otherwise placed, or to which shall be
attached, appended, affixed, or annexed, any word, figure, mark, picture,
design or drawing or any advertisement of any nature, or who shall expose
%o public view, manufacture, sell, expose for sale, give away, or have in
Possession for sale, or to give away, or for use for any purpose, any article
or substance, being an article of merchandise, or a receptacle of merchandise,
upon which shall have been printed, painted, attached or otherwise placed.
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The act, among other things, makes it a misdemeanor,
punishable by fine or imprisonment, or both, for any one to
sell, expose for sale, or have in possession for sale, any article
of merchandise, upon which shall have been printed or placed,
for purposes of advertisement, a representation of the flag of
the United States. It expressly excepted, however, from its
operation any newspaper, periodical, book, etec., on which
should be printed, painted or placed a representation of the
flag ““dvsconnected from any advertisement.” 1 Cobbey’s Ann.
Stat. Neb. 1903, c. 139.

The plaintiffs in error were proceeded against by eriminal
information upon the charge of having, in violation of the
statute, unlawfully exposed to public view, sold, exposed for
sale, and had in their possession for sale a bottle of beer, upon
which, for purposes of advertisement, was printed and painted
a representation of the flag of the United States.

a representation of any such flag, standard, color or ensign, to advertise,
call attention to, decorate, mark, or distinguish, the article, or substance
on which so placed, or who shall publicly mutilate, deface, defile, or defy,
trample upon or cast contempt, either by words, or act, upon any such flag,
standard, color or ensign, shall be deemed guilty of a misdemeanor, and
shall be punished by a fine not exceeding one hundred dollars, or by im-
prisonment for not more than thirty days, or both in the discretion of the
court.

“§ 2375h. The words flag, color, ensign, as used in this act shall include
any flag, standard, ensign, or any picture or representation, or either thereof,
made of any substance, or represented on any substance, and of any size,
evidently purporting to be, either of said flag, standard, color or ensign, of
the United States of America, or a picture, or a representation, of either
thgreof, upon which shall be shown the colors, the stars, and the stripes, in
any number of either thereof, or by which the person seeing the same,
without deliberation may believe the same to represent the flag, color, or
ensign, of the United States of America,

¢§ 2375¢. This act shall not apply to any act permitted by the statutes
of the United States of America, or by the United States Army and Navy
regulations, nor shall it be construed to apply to newspaper, periodical,
book, pamphlet, circular, certificate, diploma, warrant, or commission of
appointment to office, ornamental picture, article of jewelry, or stationery
for use in correspondence, or any of which shall be printed, painted o'r
placed, said flag, disconnected from any advertisement.” 1 Cobbey’s
Ann. Stat. Neb. 1903, ¢. 139.
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The defendants pleaded not guilty, and at the trial insisted
that the statute in question was null and void, as infringing
their personal liberty guaranteed by the Fourteenth Amend-
ment of the Constitution of the United States, and depriving
them, as citizens of the United States, of the right of exer-
cising a privilege, impliedly if not expressly guaranteed by
the Federal Constitution; also, that the statute was invalid
in that it permitted the use of the flag by publishers, news-
papers, books, periodicals, ete., under certain circumstances—
thus, it was alleged, discriminating in favor of one class and
against others. These contentions were overruled and the
defendants having been found guilty by a jury were severally
adjudged to pay a fine of $50 and the costs of the prosecution.
Upon writ of error the judgments were affirmed by the Su-
preme Court of Nebraska, and the case has been brought here
upon the ground that the final order in that court deprived
the defendants, respectively, of rights specially set up and
claimed under the Constitution of the United States.

It may be well at the outset to say that Congress has estab-
lished no regulation as to the use of the flag, except that in
the act, approved February 20, 1905, authorizing the registra-
tion of trade marks in commerce with foreign nations and
among the States, it was provided that no mark shall be re-
fused as a trademark on account of its nature “unless such
mark . . . consists of or comprises the flag or coat of
arms or other insignia of the United States, or any similation
thereof or of any State or municipality or of any foreign na-
tion.” 33 Stat. 724, §5.

The importance of the questions of constitutional law thus
raised will be recognized when it is remembered that more
than half of the States of the Union have enacted statutes

! Ariz., Rev. Stat. 1901, p. 1295; Colo., 3 Mills Anno. Stat., vol. 3, Rev.
Supp., 1891-1905, p. 542; Conn., Gen. Stat., 1902, p. 387; Cal. Stat., 1899,
P. 46; Del., 22 Sess. Laws, p. 982; Hawaii, Sess. Laws, 1905, p. 20; Idaho,
Sess. Laws, 1905, p. 328; 1L, Sess. Laws, 1899, p. 234; Ind., Acts, 1901,
p. 351; Kans., Gen. Stat., 1905, p. 499, § 2442; Me., R. S, 1903, p. 911;
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substantially similar, in their general scope, to the Nebraska
statute. That fact is one of such significance as to require
us to pause before reaching the conclusion that a majority of
the States have, in their legislation, violated the Constitution
of the United States. Our attention is ecalled to two cases in
which the constitutionality of such an enactment has been
denied—Ruhstrat v. People, 185 Illinois, 133; People ex rel.
McPike v. Van De Carr, 178 N. Y. 425. 1In the Illinois case
the statute was held to be unconstitutional as depriving a
citizen of the United States of the right of exercising a privilege,
impliedly, if not expressly, granted by the Federal Constitu-
tion, as unduly diseriminating and partial in its character, and
as infringing the personal liberty guaranteed by the state and
Federal constitutions. In the other case, decided by the
Court of Appeals of New York, the statute, in its application
to articles manufactured and in existence when it went into
operation, was held to be in violation of the Federal Constitu-
tion as depriving the owner of property without due process
of law, and as taking private property for public use without
just compensation.

In our consideration of the questions presented we must
not overlook certain prineiples of constitutional construction,
long ago established and steadily adhered to, which preclude
a judicial tribunal from holding a legislative enactment, Fed-
eral or state, unconstitutional and void, unless it be manifestly
so. Another vital principle is that, except as restrained by
its own fundamental law, or by the Supreme Law of the Land,
a State possesses all legislative power consistent with a re-
publican form of government; therefore each State, when not

Md., Laws, 1902, p. 720; Mass., 2 Rev. Laws, 1902, p. 1742; Mich., Pub.
Acts, 1901, p. 139; Minn., Rev. Laws, 1905, § 5180; Mo., 2 Anno. Stat.,
1906, § 2352; Mont., Laws, 1905, p. 143; N. H., Pub. Stat., 1901, p. 810;
N. J., Laws, 1904, p. 34; New Mex., Laws, 1903, p. 121; N. Y., Laws, 1905,
vol. 1, p. 973; N. Dak., Laws, 1901, p. 103; Ohio, Laws, 1902, p. 305; Ore.,
Gen. Laws, 1901, p. 286; R. 1., Sess. Acts, Jan. & Dec., 1902, p. 65; Utah,
Laws, 1903, p. 29; Vt., Laws, 1898, p. 93; Washington, Session Laws, 1901,
p. 321; Wis., Laws, 1901, p. 173; Wyo., Laws, 1905, p. 86.
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thus restrained and so far as this court is concerned, may,
by legislation, provide not only for the health, morals and
safety of its people, but for the common good, as involved
in the well-being, peace, happiness and prosperity of the
people.

Guided by these principles, it would seem difficult to hold
that the statute of Nebraska, in forbidding the use of the flag
of the United States for purposes of mere advertisement, in-
fringes any right protected by the Constitution of the United
States or that it relates to a subject exclusively committed
to the National Government. From the earliest periods in the
history of the human race, banners, standards and ensigns
have been adopted as symbols of the power and history of
the peoples who bore them. It is not then remarkable that
the American people, acting through the legislative branch
of the Government, early in their history, prescribed a flag
as symbolical of the existence and sovereignty of the Nation.
Indeed, it would have been extraordinary if the Government
had started this country upon its marvelous career without
giving it a flag to be recognized as the emblem of the American
Republic. For that flag every true American has not simply
an appreciation but a deep affection. No American, nor any
foreign born person who enjoys the privileges of American
citizenship, ever looks upon it without taking pride in the
fact that he lives under this free Government. Hence, it has
often occurred that insults to a flag have been the cause of
war, and indignities put upon it, in the presence of those who
revere it, have often been resented and sometimes punished
on the spot.

It may be said that as the flag is an emblem of National
sovereignty, it was for Congress alone, by appropriate legisla-
tion, to prohibit its use for illegitimate purposes. We cannot
vield to this view. If Congress has not chosen to legislate
on this subject, and if an enactment by it would supersede
state laws of like character, it does not follow that in the
absence of National legislation the State is without power to
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act. There are matters which, by legislation, may be brought
within the exclusive control of the General Government, but
over which, in the absence of National legislation, the State
may exert some control in the interest of its own people. For
instance, it is well established that in the absence of legislation
by Congress a State may, by different methods, improve and
protect the navigation of a waterway of the United States
wholly within the boundary of such State. So, a State may
exert its power to strengthen the bonds of the Union and
therefore, to that end, may encourage patriotism and love of
country among its people. When, by its legislation, the State
encourages a feeling of patriotism towards the Nation, it nec-
essarily encourages a like feeling towards the State. One
who loves the Union will love the State in which he resides,
and love both of the common country and of the State will
diminish in proportion as respect for the flag is weakened.
Therefore a State will be wanting in care for the well-being of
its people if it ignores the fact that they regard the flag as a
symbol of their country’s power and prestige, and will be im-
patient if any open disrespect is shown towards it. By the
statute in question the State has in substance declared that
no one subject to its jurisdiction shall use the flag for purposes
of trade and traffic, a purpose wholly foreign to that for which
it was provided by the Nation. Such an use tends to degrade
and cheapen the flag in the estimation of the people, as well
as to defeat the object of maintaining it as an emblem of
National power and National honor. And we cannot hold
that any privilege of American citizenship or that any right
of personal liberty is violated by a state enactment forbidding
the flag to be used as an advertisement on a bottle of beer.
It is familiar law that even the privileges of citizenship and the
rights inhering in personal liberty are subject, in their enjoy-
ment, to such reasonable restraints as may be required for the
general good. Nor can we hold that any one has a right of
property which is violated by such an enactment as the one
in question. If it be said that there is a right of property
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in the tangible thing upon which a representation of the flag
has been placed, the answer is that such representation—
which, in itself, cannot belong, as property, to an individual
—has been placed on such thing in violation of law and sub-
Ject to the power of Government to prohibit its use for pur-
poses of advertisement.

Looking then at the provision relating to the placing of
representations of the flag upon articles of merchandise for
purposes of advertising, we are of opinion that those who
enacted the statute knew, what is known of all, that to every
true American the flag is the symbol of the Nation’s power,
the emblem of freedom in its truest, best sense. It is not
extravagant to say that to all lovers of the country it signifies
government resting on the consent of the governed; liberty
regulated by law; the protection of the weak against the strong;
security against the exercise of arbitrary power; and absolute
safety for free institutions against foreign aggression. As
the statute in question evidently had its origin in a purposc
to cultivate a feeling of patriotism among the people of Ne-
braska, we are unwilling to adjudge that in legislation for that
purpose the State erred in duty or has infringed the constitu-
tional right of anyone. On the contrary, it may reasonably
be affirmed that a duty rests upon each State in every legal
way to encourage its people to love the Unjon with which the
State is indissolubly connected.

Another contention of the defendants is that the statute
1s unconstitutional in that, while applying to representations
of the flag placed upon articles of merchandise for purposes of
advertisement, it does not apply to a newspaper, periodical,
book, pamphlet, ete., on any of which shall be printed, painted,
or placed the representation of the flag disconnected from any
advertisement. These exceptions, it is insisted, make an
arbitrary classification of persons which, in legal effect, denies
to one class the equal protection of the laws.

It is well settled that when prescribing a rule of conduct
for persons or corporations a State may, consistently with




OCTOBER TERM, 1906.
Opinion of the Court. 205 U. S.

the Fourteenth Amendment, make a classification among its
people based “upon some reasonable ground—some difference
which bears a just and proper relation to the attempted classifi-
cation—and is not a mere arbitrary selection.” Gulf, Colorado
& Santa Fe Railway Co. v. Ells, 165 U. S. 150, 159, 160, 165.
In Cotting v. Kansas City Stock Yards Co., 183 U. S. 79, there
was a difference of opinion in the court as to what was nec-
essary to be decided, but all agreed that a state enactment
regulating the charges of a certain stock yards company, and
which exempted other like companies from its operation, was a
denial of the equal protection of the laws and forbidden by the
Fourteenth Amendment. In Connolly v. Union Sewer Com-
pany, 184 U. 8. 540, 552, 562, 563, 564, the question arose as to
the validity, under the equality clause of the Constitution, as
to the validity of a statute of the State of Illinois, forbidding,
under penalty, the existence of combinations of capital, skill or
acts for certain specified purposes, but exempting from its op-
eration agricultural produets or live stock while in the hands
of the producer. By reason of this exemption the statute was
adjudged to operate as a denial of the equal protection of the
laws, and was, therefore, void. The court observed that such
a statute was not a legitimate exertion of the power of classifi-
cation, rested upon no reasonable basis, was purely arbitrary,
and therefore denied the equal protection of the laws to those
against whom it discriminated. It said: “We conclude this
part of the discussion by saying that to declare that some of
the class engaged in domestic trade or commerce shall be
deemed criminals if they violate the regulations prescribed by
the State for the purpose of protecting the public against illegal
combinations formed to destroy competition and to control
prices, and that others of the same class shall not be bound
to regard those regulations, but may combine their capital,
skill or acts to destroy competition and to control prices for
their special benefit, is so manifestly a denial of the equal
protection of the laws that further or extended argument to
establish that position would seem to be unnecessary.”
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The present case is distinguishable from the Connolly case.
The classification there involved was of persons alike engaged
in domestic trade, which trade, the court said, was of right
“open to all, subject to such regulations, applicable alike to all
in like conditions, as the State may legally prescribe.” Now,
no one can be said to have the right, secured by the Constitu-
tion, to use the country’s flag merely for purposes of advertis-
ing articles of merchandise. If everyone was entitled of right
to use it for such purposes, then, perhaps, the State could not
discriminate among those who so used it. It was for the
State of Nebraska to say how far it would go by way of legis-
lation for the protection of the flag against improper use—
taking eare, in such legislation, not to make undue discrimina-
tion against a part of its people. It chose not to forbid the
use of the flag for the exceptional purposes specified in the
statute, prescribing the fundamental condition that its use
for any of those purposes should be “disconnected from any
advertisement.” All are alike forbidden to use the flag as
an advertisement. It is easy to be seen how a representation
of the flag may be wholly disconnected from an advertisement
and be used upon a newspaper, periodical, book, ete., in such
way as not to arouse a feeling of indignation nor offend the
sentiments and feelings of those who reverence it. In any
event, the classification made by the State cannot be regarded as
unreasonable or arbitrary or as bringing the statute under
condemnation as denying the equal protection of the laws.

It would be going very far to say that the statute in ques-
tion had no reasonable connection with the common good
and was not promotive of the peace, order and well-being of
the people. Before this court can hold the statute void it
must say that and, in addition, adjudge that it violates rights
secured by the Constitution of the United States. We can-
not so say and cannot so adjudge.

Without further discussion, we hold that the provision
against the use of representations of the flag for advertising
articles of merchandise is not repugnant to the Constitution
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of the United States. It follows that the judgment of the
state court must be affirmed.

It is so ordered.

Mr. JusTice PrckuaM dissented.

CITIZENS’ SAVINGS AND TRUST COMPANY, ». ILLI-
NOIS CENTRAL RAILROAD COMPANY.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE EASTERN DISTRICT OF ILLINOIS.

No. 238. Submitted January 7, 1907.—Decided March 4, 1907.

The repealing section of the Judiciary Act of 1887-1888 did not reach § 8
of the act of March 3, 1875, 18 Stat. 470, and that section is still in force.
Jellinik v. Huron Copper Mining Co., 177 U. 5. 1, 10.

A suit brought by owners of stock of a railroad company for the cancellation
of deeds and leases under and by authority of which the properties of the
company are held and managed is a suit within the meaning of § 8 of the
act of March 3, 1875, 18 Stat. 470, as one to remove incumbrances or clouds
upon rent or personal property and local to the district and within the
jurisdietion of the Circuit Court for the district in which the property is
situated, without regard to the citizenship of defendants so long as diverse
to that of the plaintiff, and foreign defendants not found can be brought
in by order of the court subject to the condition prescribed by that section,
that any adjudication affecting absent non-appearing defendants shall
affect only such property within the districts as may be the subject of the
suit and under the jurisdiction of the court.

Non-resident defendants appearing in the Circuit Court under protest for
the sole purpose of denying jurisdiction do not waive the condition in §8
of the act of March 3, 1875, 18 Stat. 470, that any judgment of the court
shall affect only property within the district.

THIs suit in equity was brought in the Circuit Court of the
United States for the Eastern District of Illinois against the
Tllinois Central Railroad Company, the Belleville and Southern
Hlinois Railroad Company, the St. Louis, Alton and Terre
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Haute Railroad Company, all Illinois corporations (to be
hereafter called, respectively, the Illinois, the Belleville,
and Terre Haute companies), and the United States Trust
Company, a New York corporation. The last named corpora-
tion was never served with process and did not appear in the
suit. The case presents a question as to the jurisdiction of
the court below.

The plaintiff, an Ohio corporation, is the holder of four
hundred shares of the common stock of the Belleville Com-
pany, and sues as well in its own as on the behalf of all other
stockholders of that comp