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v. Cothram, 117 Illinois, 458, 461; Coz v. Jordan, 86 Illinois,

960, 565.
Judgment affirmed.

Mr. Justice BrEwer, Mr. Justick Prckuam and MR.
JusticE DAY dissent.
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Although a Federal right may not have been specially set up in the original
petition or earlier proceedings if it clearly and unmistakably appears from
the opinion of the state court under review that a Federal question was
&SSL.llned by the highest court of the State to be in issue, and was actually
decided against the Federal claim, and such decision was essential to
the judgment rendered this court has jurisdiction to reéxamine that
qQuestion on writ of error.

In granting lands for educational purposes to Montana by §17 of the
Enab.ling Act of February 22, 1889, 25 Stat. 676, to be held, appropriated,
etc., in such manner as the legislature of the State should provide, Con-
gress intended to designate, and the act will be so construed, such legis-
lﬂtl.lre as should be established by the constitution to be adopted, and
Wlluch. should act as a parliamentary body in subordination to that con-
stitution; and it did not give the management and disposal of such lands

» the legislature or its members independently of the methods and limita-

W:IOHS prescribed by the constitution of the State.
iether a state statute relating to the disposition of such lands and their

Proceeds is or is not repugnant to the state constitution is for the state

EZUPTt}to de.termine and its decision is conclusive here.

('oii-t ;ﬁ; ctlinn that t.he C(?nstruction-given to a state statute by the highest

Rl he State Impairs the (.)bhgation of a contract appears for the

e e in t.llie petltl(?n -for writ of error from this court, it comes too

: 10 give this court jurisdiction of that question even though another

efi““i‘ question has been properly raised and brought here by the same
WIIt of error,

W

aftBY an act approved February 22, 1889, 25 Stat. 676, here-
er referred to as the Enabling Act, the State of Montana
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was, with other States, admitted to the Union. By it grants
of public lands were made by the United States to the several
States admitted, of which only those made by section 17 need
be stated here. By that section grants were made to the State
of Montana in the following terms:

“To the State of Montana: For the establishment and main-

tenance of a school of mines, one hundred thousand acres;
for State Normal School, one hundred thousand acres; for agri-
cultural colleges, in addition to the grant hereinbefore made
for that purpose, fifty thousand acres; for the establishment
of a State Reform School, fifty thousand acres; for the estab-
lishment of a deaf and dumb asylum, fifty thousand acres;
for public buildings at the capital of the State, in addition to
the grant hereinbefore made for the purpose, one hundred
and fifty thousand acres.

“ . . And the lands granted by this section shall be
held, appropriated and disposed of exclusively for the purposes
herein mentioned, in such manner as the legislatures of ihe
respective States may severally provide.”

Provision was made in the act for the selection of the granted
lands from the surveyed, unreserved and unappropriated publie
lands of the United States, and selections were made by the
State of Montana. The constitutional convention of Montana
adopted an ordinance designated as Ordinance No. 1, entitled
“Federal Relations,” which ordained that ““the State hereby
accepts the several grants of land from the United States th
the State of Montana, . . . upon the terms and condl-l
tions therein provided.” An act of the legislative assemblly of
the State of Montana, approved February 2, 1905, authorlzed
and directed the state board of land commissioners to sigf
and issue interest-bearing bonds to the amount of $75,000,
for the principal and interest of which the State of Montana
should not be liable (section 1), and directed the state treasurer
to sell the bonds (section 6). Section 7 directed that—

“The moneys derived from the sale of said bonds shall be
used to erect, furnish and equip an addition to the present
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State Normal School building at Dillon, Montana, and shall
be paid out for such purpose by the state treasurer upon
vouchers approved by the executive board of the State Normal
School, and allowed and ordered paid by the state board of
examiners.”’

The law further provided that all sums realized from the
sale of, or the leasing of, or from licenses to cut trees on the
lands granted for the State Normal School by section 17 of
the Enabling Act should be pledged as security for the pay-
ment of the principal and interest of the bonds issued under
the act, and should be set apart as a separate fund for that
purpose. It was made the duty of the state treasurer to keep
such money in a fund to be designated as the State Normal
School fund, and to pay therefrom the principal and interest
of the bonds authorized by the act.

Section 12, Article XI, of the constitution of the State of
Montana is as follows:

“The funds of the State University and all other state in-
stitutions of learning, from whatever source accruing, shall
forever remain inviolate and sacred to the purpose for which
'they were dedicated. The various funds shall be respectively
Invested under such regulations as may be preseribed by law,
afld s_hall be guaranteed by the State against loss or diversion.
The interest of said invested funds, together with the rents
from leased lands or properties, shall be devoted to the main-
tenance and perpetuation of these respective institutions.”

The bonds authorized by the foregoing law of the State of
Montana were duly offered for sale, and purchased by the state
board of land eommissioners themselves as an investment of
the common school fund of the State.

. Charles 8. Haire performed valuable services as an architeet
n the erection of an addition to the State Normal School,
?l'sgalnefl vouchers approved and allowed in the manner pre-
:;1 lti ;ll"d In section 7 of the state la.w, and presented the vouchers
ke Qe state treasurer, who (.iechned to pay them, whereup(?n

State of Montana, on his relation, brought a petition in
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the Supreme Court of the State of Montana against the state
treasurer, praying an alternative writ of mandamus, directing
the respondent to pay his claim out of the fund created by the
sale of bonds aforesaid, or to show eause for the refusal. The
alternative writ issued, and to it the respondent interposed a
demurrer and a motion to quash. The only reason alleged
by the respondent in support of his pleadings, material here,
was that the act of the legislature was in violation of the con-
stitution of Montana. The case was heard by all the judges
of the Supreme Court of the State, as an original case, and it
was adjudged that the alternative writ of mandamus be
uashed and the proceedings dismissed, for the reasons that
the act authorizing the issue of the bonds, secured by pledge
of the proceeds of the lands, was a violation of section 12,
article XI, of the state constitution, and that this section of
the constitution was not in conflict with seetion 17 of the
Enabling Act. Haire then petitioned the court for a rehear-
ing, alleging the following reasons:

1. Because the opinion is inconsistent and contradictory;

2. Because the court does not give any foree or effect to the
requirements of section 17 of the Enabling Act, that the lands
granted for a State Normal School shall be appropriated for
the purpose for which the grant is made, and in other respects
misconstrue section 17;

3. Because the court misconstrued section 12, article X
of the constitution of Montana. -

In the further development and specification, in the petition
for rehearing of the second reason, it appears, in substance,
that among the grounds relied upon to support it were the
claims that section 17 of the Enabling Act had directed that
the legislature and not the State should dispose of the granted
lands; that the lands or their proceeds were appropriate«"l by
Congress to the establishment as well as the maintenance Ol tlhe
normal school; and that in acting in pursuance of the authonty
conferred by Congress the legislature was not restricted b}., Lhe.
constitution of the State, which in that respect was subordinaté
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to the authority of a law of the United States. The Supreme
Court of the State took the petition for rehearing under advise-
ment, modified slightly, but not essentially, its former opinion,
which had passed adversely on the claims of the petitioner set
forth in the petition for rehearing, denied the rehearing and
entered final judgment for the respondent. Whereupon this
writ of error was brought, assigning as errors:

“I. The said court erred in holding and deciding that the
act of Congress, approved February 22, 1889, providing,
among other things, for the admission of Montana into the
Union, and known as the ‘Enabling Act,” does not authorize
the legislative assembly of the State of Montana to appropriate
or apply the proceeds derived from the sale or leasing of the
lands granted to said State by section 17 of said act for state
normal schools, or from the sale of the timber thereon, to the
establishment of such schools.

“IL. The court erred in holding that section 12 of article X1I
f)f the constitution of the State, as construed by said court,
18 1ot repugnant to section 17 of said act of Congress, and is
valid. ;

“III. The court erred in holding and deciding that section 12
of article XI of the constitution of the State of Montana, as
tonstrued by said court, does not impair the obligation of the
contract resulting from the acceptance of the grant of lands
made to the State of Montana by section 17 of said act of
Congress,

v The court erred in holding and deciding that the pro-
ceeOls_derlved from the sale of said lands and the timber thereon
COnStlpute a permanent fund, no part of which can be used to
establish a State Normal School, or for any other purpose,
eXcept that of investment.
tere;t-reTi?VcZufr.t erred %n holding and deciding that the in-
of said 13;'u1§ i;)filhthe. investment of the proceec.is of the sale
i | fron; 1an' @ 'tlmber thereon, together with the rents
o maintajnineasmg said lands{ can be used only for the purpose

¢ and perpetuating a State Normal School.
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“VI. The court erred in holding and deciding that the act
of the legislative assembly of the State of Montana, entitled
‘An act to enable the normal school land grant to be further
utilized in providing additional buildings and equipment for
the State Normal School College,” approved February 2, 1905,
is invalid; as being in conflict with section 12 of Article XI
of the constitution of the State of Montana.

“VII. The court erred in denying the application of plaintiff
in error for a writ of mandate.”

Mr. M. S. Gunn for plaintiff in error:

The Enabling Act authorizes the legislative assembly of
the State of Montana to appropriate the proceeds derived
from the sale and leasing of the lands granted to said State,
by § 17 of said act, for state normal schools, and from the sale
of the timber thereon to the establishment of such schools.

If, as plaintiff in error contends, § 17 of the Enabling Act
authorizes the legislative assembly of the State to appropriate
the proceeds derived from the said lands to the establishment
of state normal schools, then §17 controls, notwithstanding
the provisions of § 12, article XI of the state constitution as
construed by the Supreme Court of the State. If a provision
of a constitution or a statute of a State is inconsistent with
the Constitution of the United States or an act of Congress,
it is not law. Art. VI, Const. of the United States. Congress
is given power to dispose of the public lands and to make all
needful rules and regulations respecting them. Art. IV, §3,
Const. of the United States. Pursuant to this authority the
grants in the Enabling Act were made. These grants arelaW'S,
and if §12 of article XI of the constitution of Montana 15
inconsistent therewith, it must yield to the act of Congres
making said grants, which is the supreme law of the land:

The acceptance of the grant contained in § 17 of the Enabling
Act created a contract, and § 12 of article XI of the Montana
constitution, as construed by the Supreme Court of the Stat.e,
impairs the obligation of such contract. McGehee V. Maths,
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4 Wall. 143; Mussourt &c. Ry. Co. v. Railway Co., 97 U. S.
491; Schulenberg v. Harriman, 21 Wall. 44; Gunn v. Barry,
15 Wall. 10.

Mr. Albert J. Galen, with whom Mr. W. H. Poorman and
Mr. E. M. Hall were on the brief, for defendant in, error.

Mr. JusticE Mooby, after making the foregoing statement,
delivered the opinion of the court.

The objection is made that no Federal question is presented
by the record. It must, therefore, be determined whether the
controversy turned in the state court upon any Federal ques-
tion, and if so, whether it was raised and decided in that court
In the manner required to give this court jurisdiction to re-
examine the decision upon it. The jurisdietion to do this de-
pends upon whether the case falls within that part of section 709
of the Revised Statutes, by which this court is given the au-
thority upon writ of error to reéxamine the final judgment or
decree of the highest court of a State, “where any title, right,
privilege or immunity is claimed under the Constitution, or
any treaty or statute of, or commission held or authority exer-
gsed under, the United States, and the decision is against the
itle, right, privilege, or immunity specially set up or claimed,
b){ e?ther party, under such Constitution, treaty, statute, com-
fission or authority.” Our jurisdiction in this case does not
€xist, unless a right claimed under a law of the United States,
or an authority exercised under the United States, was specially
Se'f up in and denied by the Supreme Court of Montana. A
brlf“rf discussion of the facts will determine whether these con-
ditions of jurisdiction are present. The United States granted
to t}}e State of Montana one hundred thousand acres of the
S;ﬂ '1(1)2 ﬁm(is for a normal sch?ol, to be held, appropriated and
sh\oime 0 ff)r such purpo'se, in such manner as the legislature
- d.prowdeE. The legislature, by a law enacted in due

» did provide that bonds should be issued, secured by the
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proceeds of the sale, or leasing of the lands; that the proceeds
of the bonds should be used for the erection of an addition to
a normal school building and paid out for that purpose on
approved vouchers. In effect, though by a circuitous method,
this was a devotion of the proceeds of the sale of the land to
the erectjon of an addition to the building. Haire presented
to the state treasurer, the custodian and disbursing officer of
the fund, approved vouchers for his claim for services in the
erection, and payment of them was refused. The State, on
relation of Haire, by proceedings which were deemed appro-
priate in form, sought to enforce against the state treasurer
the payment of the vouchers, claiming, as appears from the
opinion of the state court:

First. That the legislature had authority, under a statute
of the United States, namely, section 17 of the Enabling Act
to deal with the lands as it did by the bond act;

Second. That the bond act was not in violation of the state
constitution; and,

Third. That if it were in violation of that constitution, the
law enacted in pursuance of an authority granted by the
United States was valid and effective notwithstanding. All
three of these claims were denied by the state court. The
first and third are clearly claims of a “right under an authority
cxercised under the United States,” and, therefore, raised a
Federal question. Maguire v. Tyler, 1 Black, 195. But it 1s
not enough that the claim of a Federal right arose upon the
facts. It must also appear affirmatively that the right was
“specially set up.” No reference was made to any Federal
right in the petition for the writ of mandamus, the demurrer,
or the motion to quash, and the petition for a rehearing, \\jhefe
the Federal question was first brought forward by the plaintift
in error, so far as the record discloses, was denied by the court.
It is not enough that the Federal question was first presented
by a petition for a rehearing, unless that question was t}}ere‘-
upon considered, and passed on adversely by the court. Cork-
ran Oil Company v. Arnaudet, 199 U. S. 182.
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But an examination of the opinion of the Supreme Court
of the State shows clearly that that court decided two ques-
tions: first, that the bond act was in violation of section 12
of article XI of the state constitution, which in substance
provided that all funds of the state institutions of learning
should be invested and only the interest upon them used
for the support of those institutions; and, second, a question
stated in the opinion as follows: “ But on behalf of the relator
1t is contended that by the terms of section 17 of the Enabling
Act the lands granted to the State for normal school purposes
are to be held, appropriated and disposed of exclusively for
normal-school purposes, in such manner as the legislature of
Montana may provide, and that this act is sufficiently broad
to warrant the legislature in borrowing money and pledging
such lands for the payment of the principal and interest. And
it is further contended that, if section 12 of article XI of the
constitution contravenes the provisions of section 17 of the
Enabling Act, section 12 is invalid and of no force or effect,”
which was decided adversely to the contentions stated. The
decision of both questions, as the court determined them,
was essential to the judgment rendered, and the decision of
the second was a distinct denial of the Federal right claimed
by the plaintiff in error. Where it clearly and unmistakably
appears from the opinion of the state court under review that
x Federal question was assumed by the highest court of the
Sta_te to be in issue, was actually decided against the Federal
?lalm, and the decision of the question was essential to the
Judgr{lent rendered, it is sufficient to give this court authority
to refxamine that question on writ of error. San José Land
;%77” GX?T (70.mp<my‘ v. San José Ranch Company, 189 U. S.

pp'lylng this rule to the case, there is jurisdiction
10 reéxamine the eclaim of the plaintiff in error on its merits.
Uflzllsiipo{t of it the plaintiff. in error argues that the. grant
300(’pted(;) arlld by thf Enabling Act was by an ordman?e
pro§*i(lé(i~"yt§ 1e State upon the terms and conditions therein
ey that the legislature of the State was by the last
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clause of section 17 appointed as agent of the United States,
with full power to dispose of the lands in any manner which
it deemed fitting, provided only that the lands or their pro-
ceeds should be devoted to normal school purposes; and that,
therefore, in the execution of this agency the legislature was
not and could not be restrained by the provisions of the state
constitution. It is vitally necessary to the conclusion reached
by these arguments that the Enabling Act should be inter-
preted as constituting the legislature, as a body of individuals
and not as a parliamentary body, the agent of the United
States. But it is not susceptible of such an interpretation.
It granted the lands to the State of Montana, and the title
to them, when selected, vested in the grantee. In the same
act the people of the Territory, about to become a State,
were authorized to choose delegates to a convention charged
with the duty of forming a constitution and state government.
It was contemplated by Congress that the convention would
create the legislature, determine its place in the state govern-
ment, its relations to the other governmental agencies, its
methods of procedure, and, in accordance with the universal
practice of the States, limit its powers. It is not to be sup-
posed that Congress intended that the authority conferred
by section 17 of the Enabling Act upon the legislature
should be exercised by the mere ascertainment of its will,
perhaps when not in stated session, or by a majority of the
votes of the two houses, sitting together, or without the assent
of the executive, or independently of the methods and limita-
tions upon its powers prescribed by its creator. On Fhe
contrary, the natural inference is that Congress, in designating
the legislature as the agency to deal with the lands, intenclled
such a legislature as would be established by the constitution
of the State. It was to a legislature whose powers Were
certain to be limited by the organic law, to a legislature 45
a parliamentary body, acting within its lawful powers, a.n'l
by parliamentary methods, and not to the collection of 1n-
dividuals, who for the time being might happen to be members
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of that body that the authority over these lands was given
by the Enabling Act. It follows, therefore, that in executing
the authority entrusted to it by Congress the legislature must
act in subordination to the state constitution, and we think
that in so holding the Supreme Court of the State committed
no error.

It is further claimed by the plaintiff in error that the Su-
preme Court of the State erred in holding that the law under
which bonds were issued and the proceeds of public lands
devoted to their payment was repugnant to the constitution
of the State. Upon this question the decision of that court
Is conclusive, and plainly we have no power to review it.

It is further urged that the construction given by the state
court to its constitution impaired the obligation of a con-
tract, resulting from the acceptance of the granted lands
by the State of Montana, and that this impairment was in
violation of the Constitution of the United States. Nothing
more need be said of that claim than that it appears for the
first time in the petition for a writ of error from this court,
and the accompanying assignment of errors. This is not
S}lfﬁcient to give this court jurisdiction of any Federal ques-
ton (Corkran v. Arnaudet, ub. sup.), even though another
Federal question has been properly raised and brought here
by the same writ of error. Dewey v. Des Moines, 173 U. S. 193.

Other questions were argued, but the view we have taken
of the case renders it unnecessary to consider them.

The judgment of the Supreme Court of Montana is therefore

Affirmed.
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