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and the case remanded to that court for further proceedings 
not inconsistent with this opinion.

Reversed.

The Chief  Justic e , Mr . Jus tice  Harla n , Mr . Jus tic e  
Holm es  and Mr . Jus tice  Moody  dissented.
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Grants of franchises are usually prepared by those interested in them and 
submitted to the legislatures with a view to obtain the most libera 
grant obtainable, and for this and other reasons such grants should be in 
plain language, certain, definite in nature, and contain no ambiguity m 
their terms, and will be strictly construed against the grantee. Blair 
v. Chicago, 200 U. S. 400, 471.

The Ohio legislature has granted the city of Cleveland comprehensive 
power to contract with street railroad companies with regard to the use 
of its streets and length of time, not exceeding twenty-five years, or 
which such franchise may be granted. Cleveland v. City Railway 
194 U. S. 517; Cleveland v. Electric Railway Co., 201 U. S. ^9.

The action of the city council of Cleveland, and the acceptance y 
Cleveland Electric Railway Company of the various ordinances a op 
by the council did not amount to a contract between the city an 
company extending the time of the franchise involved in t ac 
and a later ordinance affecting that franchise after its expira io^^ 
originally granted is not void under the impairment clause of t e 
Constitution. * ,.

In the absence of any provision to that effect in the original ranc 
city granting a franchise to a street railway company, canno o 
expiration of the franchise take possession of the rails, poles an op
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appliances; they are property belonging to the original owner, and an 
ordinance granting that property to another company on payment to 
the owner of a sum to be adjudicated as its value is void as depriving the 
owner of its property without due process of law.

This  bill was filed in the United States Circuit Court for the 
Northern District of Ohio on the twenty-first of March, 1905, 
against the City of Cleveland and The Forest City Railway 
Company, for the purpose of obtaining an injunction to restrain 
the. city from carrying out a certain ordinance relating to the 
Garden street branch of complainant’s railroad, passed by the 
city council January 11, 1904, on the ground that it was null 
and void, because it impaired the obligations of various con-
tracts which the complainant alleged had been entered into 
between the complainant and the city, providing for the use 
until either July 13, 1913, or July 1, 1914, of certain streets by 
the railroad owned by the complainant, and known as the Gar-
den street or Central avenue branch, and hereafter called the 
Garden street branch. The ordinance granted to The Forest 
City Railway Company (a stranger to the original grants) the 
renewal right to maintain and operate the existing street rail-
roads through the streets named therein, which were the same 
streets theretofore granted to the Garden street railroad. The 
nght was granted upon condition that the grantee should pay 
to the owners of the poles and other property being in the streets 
an amount to be agreed upon therefor, or such sum as should be 
finally adjudicated upon by a court. A temporary restraining 
order was granted. The defendants made separate answers, 
enying the existence of any contract between the complainant 

and the city upon the subject of the Garden street branch subse-
quent to March 22,1905, and the Forest City Railway Company 
cairned under the ordinance of January, 1904, the right to 
a e possession of such Garden street branch after March, 1905, 

an to use the tracks of the complainant’s railroad. The case 
eard upon the pleadings and various ordinances and reso- 

utions of the council of the city.
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After hearing, a decree was made by the Circuit Court (137 
Fed. Rep. Ill), which decreed that the right claimed by the 
complainant to operate its Garden street branch railroad in the 
streets named in the bill expired on the twenty-second day of 
March, 1905. It was also decreed that the ordinance of Jan-
uary 11, 1904, was inoperative, so far as it assumed to confer 
upon the defendant, The Forest City Railway Company, any 
legal right to take the tracks, poles, wires and appliances erected 
and maintained by the complainant in the streets, because such 
ordinance authorized the taking of the property of complainant 
without due process of law. The railroad company, therefore, 
was enjoined from interfering with the complainant in the peace-
able possession of the property mentioned, and the city was 
enjoined from attempting in any manner, by virtue of the 
ordinance, to put the defendant, The Forest City Railway 
Company, into possession of the same. From the decree the 
complainant, and both of the defendants, appealed directly to 
this court, as involving questions arising under the Constitution 
of the United States. The complainant’s appeal is No. 197, 
and is from that portion of the decree which adjudges that the 
right of the complainant to maintain and operate its Garden 
street branch railroad expired on the twenty-second of March, 
1905. The cross appeal of the defendants is from that portion 
of the decree which enjoins The Forest City Railway Company 
from taking possession of the property described, and which 
also enjoins the city from in any manner attempting to put that 
company into possession thereof. It thus appears that the 
whole controversy turns upon the question whether the right of 
the Garden street railroad terminated March 22, 1905, or lasts 
until July 1,1914, or possibly only until July 13,1913.

The record shows that there are, among others, two lines o 
railroad belonging to the complainant, one of which is known 
as the Euclid avenue, sometimes called the “main line, an 
the other the Garden street branch. Both lines run from eas 
to west through the city in different, though generally par 
streets up to the point of their intersection at Erie stree
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Euclid avenue (or Prospect street), from which point west, for 
a short distance, to the public square and Water street, the Gar-
den street branch is authorized to use the Euclid avenue tracks.

The following (among many other) ordinances and resolutions 
of the council of the city were put in evidence on the trial, to-
gether with the various resolutions of complainant, in which it 
accepted such ordinances and resolutions. These constitute 
the case between the parties, and there is no contradictory evi-
dence. Complainant contends that the Garden street grant 
must be measured in time by that provided for the termination 
of the Euclid avenue grant.

The ordinances and resolutions relating to the Euclid avenue 
line will be first stated. The first is a resolution, which granted 
to the East Cleveland Railroad Company, a corporation incor-
porated February 28, 1859, for that purpose, the right to con-
struct and operate a railroad from a point on Prospect street 
at its intersection with Erie street, to the eastern terminus of 
Prospect street, which grant was for the term of twenty years 
from September 20, 1859. The company having obtained the 
necessary consents of the property owners along the line, duly 
located, constructed and operated the road under that resolu-
tion and within a short time after it was authorized so to do.

This was the commencement of what is known as the Euclid 
avenue, or sometimes (after 1868) the main line of one of the 
roads owned now by the complainant.

By ordinance, April 15, 1862, the company was authorized 
to extend its line from the intersection of Erie and Euclid streets 
west to the public square.

September 15, 1879, an ordinance was passed, which granted 
a renewal of the franchise to the East Cleveland Railroad Com-
pany to maintain and operate its whole Euclid avenue street 
railroad as far as Willson avenue, on the east, for a period of« 
twenty-five years from September 20, 1879 (September 20.

)• This ordinance makes no reference to the Garden street 
ne, which had then been built and was in operation, and does 

u°t mention any of the streets through which that line passed,
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although the Garden street line had the right, under the ordi-
nance of 1868, hereinafter mentioned, to use the tracks of the 
Euclid avenue line from the point of junction therewith westerly 
to its terminus.

On the fourth of April, 1883, another ordinance was passed, 
granting to the East Cleveland Railroad Company the right to 
extend, lay and operate its double track on Euclid avenue from 
the west line of Willson avenue easterly to the east line of Fair-
mount street, the right granted to terminate on the twentieth 
of September, 1904, “ with the said renewal of that part of said 
company’s line lying west of Willson avenue.” Ordinance of 
September 15, 1879, above referred to.

By ordinance of March 15, 1886, another grant was made to 
the Euclid avenue line east of Fairmount street, which grant 
was to cease and terminate upon the twentieth of September, 
1904, “ as provided for said company’s tracks in Euclid avenue, 
west of Fairmount street.”

In order to change from animal power to electricity an ordi-
nance was passed July 13, 1888, granting to the East Cleveland 
Street Railway Company the right to construct and operate an 
electric street railway on Euclid avenue from Willson avenue 
easterly to the city limits, and on Cedar avenue from a point 
near the Cleveland and Pittsburg Railway Company’s right of 
way in that avenue, easterly to a point about 1,500 feet east of 
Fairmount street. The permission was given on the condition 
that the grant was to be exercised within six months from the 
passage of the ordinance. The grant was also upon condition 
that if the company, from any cause, should fail to extend the 
electric system over its entire main and Cedar avenue lines 
within eighteen months from the date of the passage of the 
ordinance, then the ordinance should be void. Nothing in t e 
ordinance was to be construed as authorizing any increase i 
the fare for transportation over any portion of the company s 
line. The sixth section of the ordinance stated that the pnvi 
lege of constructing the electric system, as provided in the or 1 
nance, was granted “ in consideration of the improved faci iies
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hereby contemplated and the large expenditures necessary to 
secure the same, and shall be in force for the period of twenty- 
five years from and after the date of the passage of this ordi-
nance, upon its main and Cedar avenue lines.” The right to 
change to electric power, as given by the foregoing ordinance, 
was confined, it will be observed, to that portion of the Euclid 
avenue line east of Willson avenue, and on Cedar avenue to 
that part lying between the Cleveland and Pittsburg Railway 
Company’s right of way and a point 1,500 feet east of Fairmount 
street. Nothing west of Willson avenue is included in that 
grant.

On May 13, 1889, a resolution was adopted, which author-
ized and required the railroad company, “ as soon as practica-
ble, to extend the use of such motive power over its main and 
Cedar avenue lines to the westerly termini thereof.” This in-
cluded those lines west of Willson avenue, and under the ordi-
nance and resolution the Euclid avenue line was changed to 
an electric street railroad within the times mentioned in the 
ordinance and resolution.

There was no extension of time granted by the resolution of 
1889 for the termination of the grant on any portion of the 
Euclid avenue line.

On July 17, 1893, the right was given to the company to ex-
end its road at the intersection of Prospect and Erie streets to 

the intersection of Prospect and Ontario streets, and also at the 
intersection of Superior and Seneca streets, thence along 

eneca, Lake and Ontario streets, and the council imposed 
upon it the duty, if required by the council, of operating its 
cars over the entire length of any of the lines. Other duties 
were imposed upon it. Complainant contends that some part 
0 t is ordinance refers to a portion of the Garden street exten-
sion, and that it requires the operation of all the Garden street 
cars over these tracks, and the grant is to terminate at the time 
mentioned in the 1888 ordinance, July 13,1913.

e above list includes the material ordinances and resolu- 
°ns pertaining particularly to Euclid avenue.
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After the Euclid avenue line had been built the council, on 
the fourteenth of January, 1868, passed a resolution granting 
its consent to the East Cleveland Street Railroad Company to 
lay down its tracks from the intersection of Prospect and Brown-
ell streets, “to connect with the main line of its railroad,” 
running thence through Garden and other streets to and across 
Willson avenue, to the eastern boundary of the city, during the 
period of twenty years. Willson avenue was then the eastern 
boundary of the city. The road could continue to use and 
occupy the streets, avenues and public grounds, over which its 
main line was then constructed and operated westerly from 
the junction (at Brownell and Prospect streets) of said road 
with the main line to its westerly terminus, for the same length 
of time.

This Garden street line was thereafter built, and it is asserted 
that it was the inception of a new and separate street railroad. 
It has been extended at various times since, and forms, with its 
various extensions, what is called the Garden street branch, 
and is the railroad in question.

On the thirtieth of March, 1868, the railroad company was 
permitted by ordinance of the village of East Cleveland to con-
struct a branch railroad on Garden street, which would form an 
extension, in fact, of the Garden street line easterly through 
the village to the line of Wade street. The grant was for 
twenty years from the time of the completion of the wor , 
which was to be completed within five years from the date o 
the passage of the resolution granting the right, March 30, 

1868.
On the twenty-fifth of March, 1873, the council passed a res 

olution, in the preamble of which it was stated that the as 
Cleveland Railroad Company desired and proposed to connec 
their Garden street branch with the main line of their ro , a 
the intersection of Erie and Prospect streets, and thereup 
the council granted to the railroad company the right to• a 
down a double track street railroad in Ohio street from 
present track in Brownell street to Erie street, and in Erie s r
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from Ohio street to Prospect street, to connect with their main 
track at this point.” This made a junction at Erie and Pros-
pect streets, with the Euclid Avenue Railroad, instead of at 
Brownell and Prospect streets, a small difference as to length 
of road.

On the twenty-third of May, 1876,. the council authorized 
the East Cleveland Railroad Company to extend the Garden 
street branch of its road at the easterly end thereof along Gar-
den street to Baden avenue, thence to Quincy, along Quincy to 
New, and along New street to Garden street, there to connect 
with the Garden street tracks. The ordinance provided that 
the right therein granted should continue for twenty years from 
that date.

This extension placed a track in Quincy street from Baden 
to New street, which was a very short distance. It did make 
a different date for the termination of the grant than was pro-
vided for the rest of the branch, and it was to be operated “ in 
connection with said branch and its main line.” No increase 
of fare was to be charged by the company on any part of its 
branch or of its main line or extension by reason of the exten-
sion.

In the year 1880, on the twenty-second of March, the council 
passed an ordinance authorizing the East Cleveland Railroad 
Company to extend the Garden street branch of its railway, 
from the then existing track, at the intersection of Baden av-
enue and Quincy street, on and along said Quincy street, in an 
easterly direction to the intersection of Quincy street and Lin-
coln avenue, “ and to equip and operate the said extension and 
ds Garden street branch for the period of twenty-five years from 
and after the passage of the ordinance.” When this ordinance 
was passed the eastern limits of the city of Cleveland had been 
extended, so that the territory covered by the grants to the 

arden street line was at that time included in the city of Cleve-
land.

In 1885, February 9, the council passed an ordinance per- 
mi mg the East Cleveland Railroad Company “to extend its 
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Garden street branch from the intersection of Quincy street 
and Lincoln avenue, in an easterly direction, to Woodland Hills 
avenue, . . . and equip and operate said extension as a 
single track railroad, with all necessary switches, turnouts and 
turntables” in connection with said branch and its main line, 
and terminating with the grant for the main line, but with the 
express condition that “no increase of fare shall be charged by 
said company on any part of its main line, or on said extension, 
by reason of said extension.”

On the seventeenth of June, 1887, the council granted an-
other extension to the Garden street branch, on Garden street 
from Baden avenue easterly to Lincoln avenue, the grant to 
terminate “with the grant for the Garden street main line,” 
and no extra fare.

On the tenth of March, 1890, the council passed an ordinance 
which “granted the right to operate its Garden street branch 
by electricity” from and to the points named in the ordinance, 
and this grant was “ to operate by electric power the said Gar-
den street branch during the term of its present grant for said 
Garden street branch.” Both roads were thereafter operated 
as electric street railroads.

On the thirtieth day of March, 1891, another ordinance was 
passed, authorizing the railroad company “ to operate a second 
or additional track in and upon Central avenue (Garden street) 
from the east line of Willson avenue to the Cleveland and Pitts-
burg Railroad tracks.” It was provided that the “right herein 
granted shall be valid until the expiration of the grants for the 
said company’s main line.”

On the twentieth of April, 1891, an ordinance was passed 
which authorized the railroad company to “operate a second 
or additional track in and upon Quincy street from New stree 
to Woodland Hills avenue.” This was part of the Garden 
street line. Section 3 of the ordinance contained the provision 
that the “ right herein granted shall be valid until the expiration 
of the grants for said company’s tracks on said Quincy stree 
east of Lincoln avenue, to wit, July 13,1913.”
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These are the material ordinances which particularly relate 
to the Garden street railroad.

During March and April, 1893, the complainant herein was 
organized as a consolidation of several street railroads, which, 
it is enough to say, included, among others, the Euclid avenue 
and the Garden street lines, and on the twenty-second day of 
May, 1893, the consolidated railroad company (this complain-
ant), through its vice-president, addressed a communication to 
the council, stating that the various consolidations had been 
made under advice of counsel, but inasmuch as some question 
seemed to have arisen as to the intention of the company, it 
was stated that the.company did not claim any rights greater 
than the constituent companies forming the organization; 
that it intended to obey all ordinances to which each and all 
the constituent companies were subject, and that it had, since 
the consolidation had been effected, issued transfer checks to 
all persons desiring them, to enable such persons to have a con-
tinuous ride from any East Side line to any South Side or West 
Side line, and from any South or West Side line of the company 
to any East Side Une, for one fare, and would continue such sys-
tem of transfers where it could not better accommodate its pa-
trons by such through lines as it might establish; and that it 
disclaimed all intention of charging more than one fare for any 
such continuous ride; “ and that its aim has been and will be to 
give its patrons vastly improved service and accommodations 
by reason of such consolidation.”

The council thereupon, by resolution, consented to the con-
solidation of the various railroad companies named in the reso-
lution under the name of the Cleveland Electric Railway Com-
pany, upon the condition that “only one fare shall be charged 
for a continuous ride on or over any line of railway formerly 
owned by any other of said constituent companies within the 
mits of the city of Cleveland; and passengers on any of such 
nes paying one fare shall be entitled, without extra or addi-

tional charge, to be transferred to any other of said lines and 
ave a continuous ride thereon for said single fare.” The con-
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ditions contained in the resolution were thereafter accepted by 
the complainant in writing.

On the nineteenth day of February, 1894, the council adopted 
“an ordinance granting permission to the Cleveland Electric 
Railway and the Cleveland City Railway Company to extend 
their tracks in Willson avenue.” This avenue runs north and 
south and crosses many of the avenues in which some of the 
constituent companies of the consolidated road had laid their 
tracks.

The ordinance granted each railroad company the right to 
extend its double track railroad along Willson avenue from 
and to the various points named in the ordinance, and the road 
was to be constructed and operated in connection with the ex-
isting tracks in Willson avenue as a double track street railroad. 
The two companies named in the ordinance were to jointly 
construct and maintain the road, and each was to have the right 
to occupy and use the track, wires, etc., of the other company 
then in Willson avenue, on such terms and conditions as the 
council might deem just and reasonable, unless the companies 
should otherwise agree. Provision was then made for the run-
ning of through cars on Willson avenue between certain points, 
and night cars were to be operated by the companies through-
out the entire length of Willson avenue. A passenger on any 
car operated on any part of said Willson avenue was to have 
the right, on the payment of one fare, without additional or ex-
tra charge, to be transferred to any other line of either of said 
companies intersecting or coming to said Willson avenue, and 
were to have a continuous ride thereon, with the right, without 
additional charge, to be transferred from said second line to a 
car on any other line of either of these companies intersecting 
or coming to Willson avenue, and were to be entitled, without 
additional or extra charge, to be transferred to the Willson av-
enue line and to have a continuous ride thereon. Regulations 
were made for the paving of certain portions of the street y 
the company under the direction of the city authorities, an 
provision was made for widening the roadway on Willson avenue
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between certain points named, and for setting back curbs, hy-
drants, etc., all of which was to be done at the expense of the 
companies, which were also to comply with and perform all the 
general ordinances of the city relating to street railroads, then 
or thereafter in force. By section 10 it was provided that the 
grant should be in force until the first day of July, 1914.

On the twenty-fifth of June, 1894, the council passed “An 
ordinance granting the Cleveland Electric Railway the right 
to extend and operate its double track street railroad in Quincy 
street from New street to Willson avenue.” This ordinance 
provided for the extension and operation by the Cleveland 
Electric Railway Company of a double track street railroad on 
and along Quincy street, from its then present tracks thereon, 
westerly to Willson avenue, connecting by curves with its 
Willson avenue tracks. The sixth section provided that “ This 
grant shall terminate with the grant for said company’s present 
line in Quincy street.”

These ordinances and resolutions are those which particularly 
relate to the extent of the grants to the railroad company for 
the Euclid avenue and for the Garden street lines. Other ordi-
nances and resolutions were passed, showing, in connection with 
those already in evidence, as insisted upon by the complainant, 
the existence of a general system for the operation of the roads 
owned by the complainant, including the Euclid avenue and 
Garden street lines, as a unit, and the necessity existing for op-
erating all of the lines in connection with each other for the Efe 
of the longest grant. And it is insisted that this was the obvious 
intention of the council, to be gathered from the various ordi-
nances, among them those especially above adverted to.

Mr. William B. Sanders and Mr. John W. Warrington, with 
whom Mr. Andrew Squire was on the brief, for Cleveland 

ectric Railway Company.
The Garden street tracks involved were, and are extensions, 

e main Ene” of the East Cleveland Railroad Com-
pany.
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The grant for the “main line” does not expire before July 13, 
1913, in fact not until July, 1914.

By consistent and uniform legislation, the council has pro-
vided that the Garden street extension should be operated 
in connection with the “ main line ” and the right to operate 
expires with the grants for the “main line.” This is ex-
pressly so provided in the ordinance of 1885, and in two 
ordinances in 1891.

In 1893 the council fixed the terms and conditions of the 
consolidation forming the appellant. The grants of the con-
stituent companies as then provided expired as follows: Broad-
way & Newburgh Co., July, 1914; the East Cleveland Co., 
July, 1913; the South Side Street' Co., October, 1913; the 
Brooklyn Street Co., January, 1910; and, as a condition of such 
consolidation, the council required thereafter the operation as 
an entire system of all the fines of the constituent companies, 
with through car service and general transfers. In order to 
comply with these conditions and exercise the right granted 
to the consolidated company, operation must be continued 
until the expiration of the longest grant, to-wit, July, 1914.

In 1894 the council provided for the construction by the 
Consolidated Company and The Cleveland City Railway Com-
pany of a cross-town line in Willson avenue, and for the opera-
tion of such line in connection with all of the lines of the Con-
solidated Company, including the Garden street extension. 
The operation so required of the Consolidated Company, the 
ordinance provided, should continue until July, 1914,—-this 
being the date of expiration of the longest grant held by the 
Consolidated Company. The conditions of this cross-town 
ordinance cannot be complied with, nor can the railway 
company exercise the rights there granted in consideration 
of its expenditures in building the line, without the operation 
of the Garden street extension to July, 1914.

The city received full consideration for these grants, an 
the extensions were not for an unreasonable time: only or 
such time as made the right to operate an extension trac
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expire at the same time as the “main line” of which it was 
an extension, and permitted operation in connection with the 
cross-town line for such period as was necessary to fulfill the 
obligation and exercise the rights granted in the ordinance 
establishing such cross-town line.

The right of the appellant to operate the Garden street 
extension did not, as decreed below, expire in March, 1905; 
but by virtue of existing contracts, which cannot be impaired, 
appellant is entitled to operate the tracks in controversy until 
July, 1914.

Mr. Newton D. Baker for the city of Cleveland.

Mr. D.C. Westenhaver for the Forest City Railway Company.

Mr . Jus tice  Peckh am , after making the foregoing statement, 
delivered the opinion of the court.

Out of these various ordinances and resolutions arise the 
difficulties suggested in this case. The facts are somewhat 
complicated by reason of their number, and the inferences to be 
drawn from them are not always perfectly plain and certain. 
The complainant contends that, by reason of the action of the 
city council and the acceptance by the complainant of the va-
rious ordinances and resolutions adopted by that council, a 
valid contract has been entered into between the city and the 
complainant, by which the right to use the streets named in the 
ordinances by the Garden street branch has been granted to 
complainant up to July 1, 1914, or, if it is mistaken as to that 
line, that then the contract terminates on the thirteenth of 
ny, 1913. The city contends that neither date is right, but 
at the contract, so far as it related to the Garden street 

ranc , terminated on the twenty-second of March, 1905.
e rules of construction which have been adopted by courts 

cases °f public grants of this nature by the authorities of 
sh 6^are It has been held that such grants

ou be in plain language, that they should be certain and 
vo l . cciv—9
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definite in their nature, and should contain no ambiguity in 
their terms. The legislative mind must be distinctly impressed 
with the unequivocal form of expression contained in the grant, 
“ in order that the privileges may be intelligently granted or 
purposely withheld. It is matter of common knowledge that 
grants of this character are usually prepared by those interested 
in them, and submitted to the legislatures with a view to obtain 
from such bodies the most liberal grant of privileges which they 
are willing to give. This is one among many reasons why they 
are to be strictly construed.” Blair v. Chicago, 201 U. S. 400, 
471. In the case cited this court has had occasion to state the 
principle of construction and to cite some of the authorities 
upon which it is based. This has been so lately done that it is 
unnecessary to more than refer to that case as authority for the 
doctrine above stated.

Before proceeding with an examination of the various ordi-
nances and resolutions referred to in the foregoing statement, 
it is well to say that we do so upon the assumption that the 
legislature has heretofore granted to the city council of Cleve-
land most comprehensive power to contract with street rail-
roads within its limits, with regard to the use of its streets, and 
the length of time for which such use may be granted, not lon-
ger than twenty-five years. City of Cleveland v. Cleveland 
City Railway Company, 194 U. S. 517, 533; Cleveland v. Cleve-
land Electric Railway Company, 201 U. S. 529, 541. Therefore, 
in deciding this case, we assume the validity of the contract, 
whatever it is, that was made. The only question involve 
herein is one of construction and intent.

The most important of the many ordinances and resolutions 
relating to the Euclid avenue line, commencing in 1859, have 
been referred to in the foregoing statement of facts because o 
the contention of complainant that the Garden street brane 
is nothing but an extension and, in reality, as in law, a com 
ponent part of the Euclid avenue fine, and that the Gar e 
street grant is limited and governed by the time of the exPir^ 
tion of the Euclid avenue grant. In other words, that the gra 
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of 1888 to the Euclid avenue line of the right to change its mo-
tive power, and extending the termination of the grant until 
twenty-five years from that date, thereby extended the termi-
nation of the grant to the Garden street branch to the same 
time, although the whole branch road had been separately and 
otherwise provided for, and had never before had the same 
termination as the Euclid avenue line. The grant is to be im-
plied which is to work such a change in a grant then existing 
in specific and direct language. The same argument is also 
set forth in regard to the ordinance of July 17, 1893, which 
will be again referred to.

Under these circumstances it is important to direct special 
attention to the Garden street branch.

The East Cleveland Railroad Company, having built and 
operated its road through the various streets mentioned in the 
ordinance of 1859, granting it leave so to do, becamei desirous 
of building another road in connection with the one it was then 
operating, but there was no statute at that time in Ohio permit-
ting the extension of a road then built, and the company there-
fore in 1867, and the early part of 1868, took the same proceed-
ings to acquire the right to build the new road that it had 
taken to build the former, although it did not seek a new incor-
poration. As a railroad company already existing, it applied 
to the council of the city of Cleveland for leave to construct a 
street railroad from the intersection of Prospect and Brownell 
streets, to connect with the main fine of its road, and thence 
through various streets and along the center of Garden street, 
to and across Willson avenue, to the easterly boundary of the 
city. It procured the consents of the property owners along 
t e ^ne’ n°tice for the reception of bids was published by 

e city as provided for in the statute, and the railroad com-
pany made a formal bid for the privilege of laying down its 
racks through the various streets, and named the rates of fare 

w ic would be charged. That bid was the lowest, if not the 
ny one, made, and it was duly accepted, and the privilege 
as granted to build a railroad in Garden street, and to operate
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it for twenty years from the date of the adoption of the ordi-
nance, January 14, 1868, and the company was to continue to 
use the western end of the Euclid avenue road as stated in the 
ordinance. The ordinance was accepted and the road built. 
At this time the grant to the Euclid avenue line expired Septem-
ber 20, 1879.

Referring to the procedure under which the Garden street 
branch was created and the permission of the city council to 
build the road obtained, it is plain that the branch thus built 
was not a mere extension or part of the Euclid avenue line, so 
that a grant to the latter necessarily covered the other as an 
inseparable part of it, but was a distinct fine, with a separate 
route, with the exception of a short distance at the west end, 
where it was 'permitted to use the tracks of the Euclid avenue 
line. The termination of the right was at a different time from 
that provided for the Euclid avenue line. This use of the 
Euclid avenue tracks for a short distance did not make the 
Garden street branch a mere extension of the former road. 
Whether authorized by its charter to build the Garden street 
road is not important. It did so, and its right to do it was 
given by an ordinance of the council, which has been recog-
nized as valid ever since. Because on some occasions it has 
been called a branch does not alter the weight to be given the 
facts stated, or turn the branch into a mere extension where it 
has been otherwise uniformly treated.

It is contended that by the resolution of MJrch 25, 1873, 
which granted to the East Cleveland Railway Company the 
right to lay a double track street railroad, intersecting with its 
main line at Erie street and Prospect street, and thence throug 
other streets mentioned in the resolution, the Garden stree 
line thereby became an extension of the main line, or was 
recognized as a mere extension. The preamble to that reso• u 
tion recites that the railroad company desires to connec 
Garden street branch with the main line of their road at the m e 
section of Erie and Prospect streets, and to remove the o 
track from Brownell street, between Ohio and Prospect stree s,
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and therefore permission is granted to the company so to do. 
That resolution provided simply for changing the connection 
of the Garden street branch with the. Euclid avenue line from 
Brownell street to Erie street, and for the taking up of the track 
on Brownell street, between Ohio and Prospect streets. It did 
not make the Garden street branch any more of an extension 
of the main line than it had been before. The branch road cer-
tainly did not become a part of the main road, simply because 
it ran in connection with it, or because it ran over a small por-
tion of the tracks of that road. It remained what it started 
out as, a road with a separate route and a different term of life.

The grant made in 1876 to the company to extend its Garden 
street tracks from its then terminus at Baden street, to and 
along other streets towards the east, with the right to equip and 
operate said extension for twenty years, in connection with the 
said Garden street branch and its main line, had no effect upon 
the question we are discussing. That extension of the tracks 
of the Garden street branch spoken of in the ordinance was also 
a short one, and was to terminate at a different time from that 
then existing in regard to the other portion of the Garden street 
branch. That it was to be operated in connection with its Gar-
den street branch and the main line did not make the branch 
as extended a part of the main line, or alter the fact that the 
ranch was a separate road, although operated in connection 

with the main line. It is quite difficult to see why the right to 
operate this particular extension should have been granted for 
twenty years or until 1896, instead of being limited to terminate 
with the branch, but at any rate, the grant is in unambiguous 
terms, and states in so many words the length of time it is to 
ast. Its importance is not very great, and is entirely effaced 
y the subsequent ordinance of 1880, which provided for the 
rmination of the whole Garden street branch at the time 

specified, 1905.
y that ordinance (March 22,1880) the question of the termi- 

a ion of the grant for the whole Garden street branch was dis- 
lnc y settled. By it the right to extend that branch of its
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railroad in an easterly direction, on and along Quincy street, 
was given to the company, and the right “ to equip and operate 
the said extension and its 'Garden street branch” was given 
for the period of twenty-five years from the passage of the 
ordinance, but without increase of fare on any portion. This, 
of course, placed the termination of the whole grant to the Gar-
den street branch on March 22, 1905. There is no ambiguity 
as to this grant, and the termination of the grants to the two 
roads was kept apart, one being September 20, 1904, the other
March 22, 1905.

Much stress is laid by the complainant on the ordinance of 
the ninth of February, 1885, which was entitled “ An ordinance 
to permit the East Cleveland Railroad Company to extend the 
Garden street branch of its railway.” The company was 
thereby authorized to extend the Garden street branch from 
the intersection of Quincy street and Lincoln avenue, in an 
easterly direction, to Woodland Hills avenue. It was to be 
operated in connection “with said branch and its main Une 
and terminating with the grant for the main line,” but with no 
increase of fare. It is contended that the particular grant 
mentioned in this ordinance was to terminate with the grant 
for the main line, which would make it terminate September 20, 
1904, instead of March 22, 1905. If this were the only ques-
tion, of course the complainant would not insist that the grant 
to it should be shortened six months. But it is cited for the 
purpose of showing an intention of the council to limit the 
termination of the Garden street branch by the limitation then 
existing in regard to the Euclid avenue line. It is contende 
that from the time of the passage of this ordinance by the coun 
cil and its acceptance by the complainant the parties there y 
agreed that the extension should be operated with the main 
line, and that its grant for such operation should expire wit 
the grant for the main or Euclid avenue line, and that this was 
in pursuance of the plan by the city to have the grants to t ie 
two roads expire at the same time. And the claim is that 
subsequent ordinances must be construed in the same manner
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and for the purpose of carrying out the same scheme. There is 
here undoubtedly some room for the contention of complainant, 
but we think, upon looking at all the facts in connection with 
this question, that the intention of the council was not that 
way. The Garden street branch, running from the intersection 
of Erie and Prospect streets, towards the east, terminated, at 
the time of this grant, at Lincoln avenue. This made a long 
line of road. By the ordinance it was lengthened from Lincoln 
avenue to Woodland Hills avenue, a comparatively short ex-
tension of track. The right granted to the whole branch line 
as far east as Lincoln avenue then terminated on the twenty- 
second of March, 1905, and yet by this construction of the ordi-
nance of 1885 this small extension of track from Lincoln avenue 
to Woodland Hills avenue was to expire September 20, 1904. 
Why this difference? The ordinance did not assume in any 
way to alter the time of the termination of the then existing 
grant to the rest of the Garden street branch, but it simply 
limited the time of the termination of the grant for the exten-
sion then given. Hence it is difficult to see how any agreement 
can be found to arise from the ordinance for the simultaneous 
termination of all the grants to both the main line and the Gar-
den street branch. Nor can any general scheme to have the 
grants of both roads terminate together be evolved from any-
thing done by the parties up to and including 1885.

There is nothing in Cleveland v. Cleveland Electric Railway, 
01 U. S. 529, 539, that covers this case. The language of the 

ordinance adverted to in that case is to be applied to very dif- 
erent facts from those existing here. We assume the ability 

oi the council to make such a contract as complainant contends 
or herein, but we think none such was made in fact.

o far as can be determined from this record, there was ab- 
so utely no reason for terminating the right to use this small 
extension of track in September, 1904, while the rest of the 
^ranch then existing was not to terminate until six months la- 
from CU^ branch bne in a way which it is impossible 
rom this record to give any reason for, and accordingly, under
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the then existing circumstances, it might be argued that the 
words, “ terminate with the grant for the main line,” did not 
mean the Euclid avenue line, but it referred to the Garden 
street branch, which was, as a matter of fact, the main line so 
far as concerned the small extension of the track from Lincoln 
avenue to Woodland Hills avenue. To terminate the grant for 
the extension at the same time with the grant for the line 
thereby extended would be the most obvious and natural 
course to pursue. It is true the ordinance itself recognizes the 
“branch and its main line” as constituting two different Unes, 
and provides that the grant is to terminate with the grant for 
the main line. And yet the real meaning of the ordinance, 
when regarded in the light of the facts then existing, becomes, 
to say the least, ambiguous. The general provision for the ter-
mination of the grant for the whole Garden street branch, as 
made in 1880, ought not to be expunged by an implication 
arising out of such doubtful language as is found in this 1885 
ordinance. But if otherwise, it results only that the particular 
extension expired in September, 1904, with the grant to the 
Euclid avenue line, which, at that period, expired on that 
date.

In 1887, June 17, an extension of the Garden street branch 
was granted, which, by the terms of the ordinance, was to ter-
minate “with the grant for the Garden street main line, with-
out increase of fare being charged. Here the council, it will be 
observed, expressly referred to the Garden street branch as the 
main line, and it is undoubtedly plain that it was properly so 
referred to. In extending the branch, and with reference to 
the extension, the branch would naturally be regarded an 
spoken of as the main line. If not done in all cases it is some 
what difficult to find any reason for it.

Again, by an ordinance passed March 10, 1890, gran i 
leave to change the motive power on the Garden street raI^ 
the right was given to operate that branch by electric po 
“during the term of its present grant for said Garden s 
branch.” The “present grant” for the Garden street
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was that which was granted in March, 1880, which was to ter-
minate in twenty-five years, or March 22, 1905. Here was a 
clear recognition of the time when that grant expired, and there 
had been no ordinance or resolution of the council, since 1880, 
which, in our opinion, changed the termination of that grant. 
It is an entire mistake to say that at this time the right to 
operate the Garden street tracks terminated at the same time 
with the right of the company to operate the Euclid avenue 
line, or that thé Garden street branch was but an extension of 
that fine.

On the thirtieth of March, 1891, the right was granted to 
construct and operate a second or additional track upon Cen-
tral avenue (Garden street) from the east line of Willson avenue 
to the Cleveland and Pittsburg Railroad tracks. It was pro-
vided in that ordinance that the right therein granted should 
be for and until the expiration of the grants for the said com-
pany’s main line. Here again the question arises what was 
the meaning of the expression “main line” as used in this 
connection. The ordinance allowed a second or additional 
track in a street in which the company then had the right to 
use, and was using, a single track. So far as that extended 
grant was concerned, the main line was the rest of the Garden 
street branch, and the same observations that we have made 
heretofore in regard to the main line are operative here.

It cannot be possible that it was intended to limit the right 
to use the second or additional track, in the portion of the street 
mentioned, to a different time than that which existed with 
relation to the first track laid down by the company in the 
same street. Of course the two grants were meant to terminate 
at the same time.

At this time the grant to the company’s Euclid avenue line 
ad been extended so that it did not expire until July 13, 1913. 
an it be supposed that the council intended that this short 

ength of road, in which a second or additional track was to be 
aid, was to be operated with two tracks until 1905 and after 

at with one track until 1913? We think such a construction
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is not permissible, and that what is meant by the language, 
“main line,” in that ordinance, means the line which is the 
main line with reference to the extension therein granted, 
namely, the Garden street branch, and not the Euclid avenue 
line.

The ordinance of the twentieth of April, 1891, is somewhat 
important. It granted the East Cleveland Railroad Company 
permission to lay an additional or second track in Quincy 
street, from New street to Woodland Hills avenue. That 
street at the point indicated is part of the Garden street branch, 
and, as compared with the rest of the Garden street branch, is 
a very small portion thereof, and the ordinance only grants the 
right to lay an additional track. The right granted was, by 
the terms of section 3, to “be valid until the expiration of the 
grants for said company’s tracks on said Quincy street east of 
Lincoln avenue, to wit, July 13, 1913.”

It is said that the council, in such ordinance, expressly 
authorizes the continuation of the operation of this Central 
avenue (Garden street) extension until July 13, 1913, the date 
of the expiration of the Euclid avenue line of the company. 
But the language used in this ordinance as to the time of the 
expiration of the grant for the company’s tracks on Quincy 
street, east of Lincoln avenue, is a clear mistake of fact. The 
grant, it will be observed, is not in terms an extension to July 13, 
1913. The reference to that date is but the expression of an 
opinion that the date named is the true time of the termination 
of the Quincy. street grants. It is not a grant extending to 
that date, unless the previous grants are limited to that time. 
Now, on April 20, 1891, the grants on Quincy street, east oi 
Lincoln avenue, in fact terminated either in 1904 or 1905, e 
pending upon the construction of the language of the origma 
grant on Quincy street, made in February, 1885. That was 
a grant which was to expire with the termination of the gran 
for the main line. For the reasons already given we m 
that that language meant the Garden street branch, w c w^_ 
the main line as to that extension, and that it, there ore,
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pired in 1905, March 22. There was no subsequent legislation 
which extended that grant beyond that time.

But if it be assumed that the grant for the company’s tracks 
on Quincy street, east of Lincoln avenue, was to terminate with 
the grant for the Euclid avenue line as the main line, it must be 
recollected that that grant on Quincy street was made Feb-
ruary 9, 1885, to the Garden street branch, and at that time 
the grant to the Euclid avenue line terminated in September, 
1904. The grapt of 1885 was not made to terminate with the 
grant for the main line, as that main line might thereafter be ex-
tended, but it referred to that grant as it then existed, and it 
was to be measured by such existing grant, and not by any 
subsequent extension which might be granted to the Euclid 
avenue line.

Nor do we think the time for the termination of the Garden 
street branch was in any degree affected by the consolidation 
of the various roads in 1893. The communication from the 
railway company, through its vice-president, May 22, 1893, 
states distinctly that it “does not claim any rights greater than 
the constituent companies forming the organization, and that 
it intends to obey all ordinances to which each and all of the 
constituent companies were subject.” Its intention to issue 
transfer checks, so as to have a continuous ride for one fare, 
gave no greater rights to the company than it theretofore had, 
a°r did the resolution of the council, consenting to the consoli- 
ation on condition that but one fare should be charged for a 

continuous ride, give any greater rights to the consolidated 
company than each of the constituent companies had thereto- 

re enjoyed. The consolidation does not require, in order to 
comp y with the conditions specified in the resolution consent- 

m cons°bdation, that the consolidated companies 
ou be permitted to operate until the expiration of the long- 

grant to any of the companies. At the expiration of the 
o the Garden street branch the operation of that road 

daM ^erm^na^e’ while the operation of the rest of the consoli-
« roads could go on perfectly well. To hold that by virtue 
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of the consolidation, upon the conditions stated, there was an 
implied extension of the grant to the Garden street branch of at 
least eight years, is to violate the rules of construction above 
referred to in regard to grants of this nature.

It is also strongly urged by the complainant that the ordi-
nance passed soon after the consolidation ordinance, viz., the 
ordinance of July 17, 1893, not only imposed additional bur-
dens on the consolidated company, but that the ordinance 
relates to a portion of the line originally constructed as part of 
the Garden street branch, and that it also required the operation 
of all the Garden street cars over these tracks, so that the coun-
cil legislated as to the operation of the tracks upon Garden 
street and provided that such operation should continue until 
July 13, 1913. It is true the ordinance provided that the grant 
therein made should be limited to the above date, and there 
were certain conditions attached to the making of the grant, 
but it is quite plain to us that the ordinance could not be read 
as thereby extending the time for the termination of the Garden 
street branch without a most violent implication, based upon a 
very small foundation. This is made clear when it is seen that 
the streets through which the ordinance provides for extending 
the double track railroad formed no part of the line originally 
constructed as part of the Garden street branch. The latter 
road was permitted to use, for a short distance, the tracks o 
the Euclid avenue line from a point at the junction of Browne 
street (subsequently made Erie street) with Prospect street, 
west to the public square. But that portion of the track o 
the Euclid avenue line was never part of the line originally con 
structed for the Garden street branch, nor did it become sue 
because subsequently the branch road was permitted to use i 
for the passage of its cars to the public square. It is quite c ea , 
therefore, that the limitation of the time for the termination o 
the grant provided for in the sixth section of the ordinance W _ 
not also an extension of the time for the termination of t e s P 
arate grant to the Garden street branch from 1905 to 19 •

The same may be said of the ordinance of February , >
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extending the tracks in Willson avenue. While the council 
consented to the extension by the complainant and the Cleve-
land City Railroad Company of the line of railway in Willson 
avenue, and also to the operation of that line in connection with 
other lines of the consolidated company, which included the 
Garden street branch, yet it cannot be held that there arose 
from that ordinance, when accepted by the company, a contract 
which should extend the time on all of the roads until the ex-
piration of the grant contained in that ordinance, July 1, 1914. 
By such means an implied extension of time, affecting over 200 
miles of track, as is stated, would be accomplished by making 
these conditions in regard to the Willson avenue grant a substi-
tute for a grant, in plain language, affecting the Garden street 
branch. On the contrary, we think that the effect of that ordi-
nance was simply to make it necessary for the Garden street 
branch and the other roads also, to comply with the conditions 
set forth in the ordinance until the expiration of their respective 
and existing grants, but that ordinance did not thereby extend 
the various other railroad grants by implication. There is no 
such connection between the various roads as to make it nec-
essary, in order to operate one, that all the others should be in 
operation as a unit, and as conlprehending one indivisible sys-
tem. There is nothing in this record which shows any diffi-
culty whatever in operating the Garden street branch as sep-
arate from the rest of the so-called system, or in operating that 
system separate from the branch. If the council had intended 
o extend the time of the termination of the various grants to 

ese railroads it surely would have said so, and not left it to
^Th7^6 aRd uncer^a^n presumptions.

e chief importance of the various ordinances and resolu- 
wiH? extensi°n °t the Garden street branch, coupled 
br k 6 USer tracks of the Euclid avenue line by the 
pro from street west to the public square, and 
if n f°r °ne fare over whole road, is to strengthen, 
alw°SS1 h’ contention of complainant that such branch has 

ays een treated by the city and the company as a mere 
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extension of the Euclid avenue line and to be operated in con-
nection with it, so that a grant extending the time of the ter-
mination of the latter line included thereby the Garden street 
branch. We think the contention is not justified by the facts. 
The whole history of the branch line shows differently. Even 
in the important matter of a change of motive power, the 
Euclid avenue line was provided for in 1888 and 1889, while 
there was a separate and distinct provision made for the 
Garden street branch in 1890, and a statement therein made 
that the permission was granted to the Garden street branch 
during the term of the present grant to said branch.

A careful examination of the whole record leads us to the 
opinion that there is no error therein so far as the complainant s 
appeal is concerned, and the decree upon its appeal is

Affirmed.

Upon the appeal of the defendants, we think little need be 
said. The defendants insist that, upon the termination of the 
grant to the Garden street branch, the rails, poles and other 
appliances for operating that road, and then remaining on the 
various streets, became the property of the city or at least 
that the city had the right to take possession of the streets and 
of the rails, tracks, etc., therein existing. We agree with the 
court below in the opinion that the title to the property remains 
in the railroad company which had been operating the road, 
and we are of opinion that The Forest City Railway Company 
had no rights in the streets, so far as to affect the right of the 
complainant to its property then existing in such streets. How 
that property may be disposed of is not now a matter e 
fore this court. We only hold that the defendant company can 
not avail itself of the provisions of the ordinance of January , 
1904, so far as taking possession of the property of the com 

plainant is concerned.
The decree upon the defendant’s appeal is also
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