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officers, and his failure to deliver to the referee cannot be
held to be a failure on the part of the creditor to properly
file his proofs.

Not much benefit can be derived from an examination of the
Bankruptey Act of 1867, in reference to the provisions therein
contained, granting power to the Justices of the Supreme Court
to frame general orders for the purpose named. See section 10,
Bankruptey Act of 1867. We think it plain that so far as this
matter is concerned the Supreme Court had full power to make
the General Order it did.

Different considerations, however, apply to the one claim
made by the trustee himself. We do not think that in any
event a trustee could file with himself his proof of his own claim
against the estate of the bankrupt. General principles of law
forbid that he should so act in his own case. And his delivery
of his own claim to his attorney could not make such delivery
stand in the place of a delivery to the referee.

These views lead to a reversal of the order of the Circuit Court

of. Appeals, and the affirmance of the order made by the Dis-
triet Court, with the modification, refusing the filing of the
proof of claim of the trustee himself.

And it 1s so ordered.
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admitted to greater liabilities than those imposed on domestic corpora-
tions, and a subsequent statute imposing higher annual license fees
on foreign, than on domestic, corporations for the privilege of continu-
ing to do business, is void as impairing the obligation of such contract as
to those corporations which have paid the entrance tax and received per-
mits to do business; nor can such a tax be justified under the power to
alter, amend and repeal reserved by the State Constitution. So held as
to Colorado Statutes of 1897 and 1902.
30 Colorado, 275, reversed.

THE writ of érror in this case brings up for review the judg-
ment of the Supreme Court of Colorado, which affirmed the
judgment of the trial court forfeiting the right of the plaintiff
in error, hereinafter called the corporation, to do business as
a foreign corporation within the State until a certain tax
therein adjudged to be due should be paid. The corporation
refused to pay the tax, and thereupon, at the instance of the
District Attorney and the Attorney General of the State, a
proceeding in the nature of quo warranfo against the corpora-
tion was commenced for the purpose of obtaining a forfeiture
of the franchise of the corporation for its failure to pay the
“Annual State Corporation License Tax.” The defense .set
up that the tax was a violation of the Federal Constitui‘zlon
as impairing the obligation of a contract, and in other particu-
lars named. Upon the trial the court found that there was
due to the State of Colorado the sum of $4,000, being Fhe
amount of the annual tax due by reason of the statute, W.h.mh
was held valid. A decree was thereupon entered, forfe'1t1.ng
the right of the corporation to do business within the.hmlts
of the State of Colorado until the tax was paid, and.lt' e
“absolutely and wholly deprived of all rights and privileges
within the State of Colorado, until such tax is paid.” Upon
appeal to the Supreme Court of the State this judgment ‘_Va.s
affirmed, and the corporation then sued out this wrib of error.

The corporation was incorporated April 4, 1899, 1 Netw
Jersey, and it is permitted by its articles of incorporation 10
do business in other States, and to carry on a general ore I

! A4 iy . : in such
duction, milling, mining and other business mentioned 1n
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articles. On April 28, 1899, it duly made application to the
proper state authorities of Colorado for permission to enter
and transact business in that State, under the laws thereof.
At this time its capital stock was $65,000,000, divided into
shares of the par value of $100 each. Subsequently, and on
April 8, 1901, its capital stock was increased to $100,000,000,
and the certificate of such increase was duly filed in Colorado.
Section 499, (Mills Annotated Statutes of Colorado), after
making provision for the performance of certain conditions
by a foreign corporation entering the State, continued, “and
such corporations shall be subjected to all the liabilities, re-
strictions and duties which are or may be imposed upon cor-
porations of like character organized under the general laws
of this State, and shall have no other or greater powers.”
Section 500 of the same statute provided that a foreign cor-
poration must file in the office of the Secretary of State a copy
of its charter, or, if incorporated under a general corporation
law, a copy of such certificate of incorporation, and such gen-
eral corporation law duly certified. Section 1 of chapter 51
of tbe Session Laws of Colorado for 1897sprovided that every
foreign corporation should pay to the Secretary of State, for
the use of the State, a fee of $10 if the capital stock did not
exceed $50,000. If in excess of that sum the corporation was
to pay “the further sum of fifteen cents on each and every
thousand dollars of such excess, and a like fee of fifteen cents
on each thousand of the amount of each subsequent increase
Of- stock. The said fee shall be due and payable upon the
filing of certificate of incorporation, articles of association, or
c-hartsar of said incorporation, joint stock company or associa-
tion, in the office of the Secretary of State; and no such cor-
Poration, joint stock company or association shall have or
?Xemse any corporate powers or be permitted to do any
;:Z“;T]S: élécilelzz 1PS‘catfeSuntil the said fee shall havg been paid;
o art’BI 0 ftate §ha.11 not file any cert}ﬁcate of in-
L f’ icles o assomatlor.l, charte:r or certificate of the

S6 of capital stock, or certify or give any certificate to
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any such corporation, joint stock company or association, until
said fee shall have been paid to him.” By section 10 of chap-
ter 52 of the Session Laws of Colorado for 1901 it was provided
that no foreign corporation could “exercise any corporate pow-
ers or acquire or hold any real or personal property, or any
franchises, rights or privileges, or do any business or prosecute
or defend in any suit, in this State until it shall have received
from the Secretary of this State a certificate setting forth that
full payment has been made by such corporation, joint stock
company or association, of all fees and taxes prescribed by
law to be paid to the Secretary of State, and every such cor-
poration, joint stock company or association, shall pay to the
Secretary of State for each such certificate, a fee of five dol-
lars.”

In accordance with the provisions of section 1 of the Laws
of 1897, above mentioned, the corporation paid, upon filing
its certificate, April 28, 1899, to the Secretary of State, for
the use of the State, $9,792.50 on its original capitalization;
and on May 17, 1901, the further sum of $5,250 upon its in-
crease of capital stock to $100,000,000. Thereupon the Sec-
retary of State issued a certificate, stating the filing of the
proper papers with him, and further stating that “pursuant
to the provisions of section 10 of said act (1901), I hereby
certify that the said company has made full payment of all
fees preseribed by law to be paid to the Secretary of Staﬁe
and due at the time of the issuing of this certificate, and i3
hereby authorized to exercise any corporate powers provided
for by law.” This was given under the hand and official seal
of the Secretary of State, and was dated on the twenty-first
day of May, 1901. There were at this time no other statutes
providing for the payment of any charges, fees or taxes for
coming into and doing business in the State of Colorado.

The corporation, upon entering the State in 1899 under IFS
permission to enter and transact business therein, immgdl-
ately commenced to erect a plant for the purpose of carrylng
on its business as a corporation, and before the commence-
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ment of these proceedings it had invested for that purpose in
the State sums amounting to more than $5,000,000. At the
time the corporation was permitted to enter and carry on its
business in the State the statute of Colorado provided that
the term of life of corporations formed under the laws of that
State should be twenty years. After the corporation had
been doing business for some three years, and on March 22,
1902, the legislature of Colorado passed an act in relation to
taxes. Session Laws of Colorado for 1902, 43, 160, etc.

Section 64 of that act provided that all domestic corpora-
tions should thereafter and on or before the first day of May
of each year, or at the time of obtaining such charter or cer-
tificate of incorporation, pay “an annual state corporation
license tax,” to the Auditor of the State, of two cents upon
each one thousand dollars of its capital stock.

Section 65 provided that every foreign corporation which
had theretofore obtained “the right and privilege to transact
and carry on business within the limits of the State of Colo-
rado shall, in addition to the fees and taxes now provided for
by law, and as a ¢ondition precedent to its right to do any
business within the limits of this State, pay annually . . .”
a state license tax of four cents upon each one thousand dol-
lars of its capital stock.

Section 66 provided that every corporation which should
fail to pay the tax provided for in sections 64 and 65 (supra)
should forfeit its right to do business within the State until
th.e tax was paid, and should be deprived of all rights and
privileges, and the fact of such failure might be pleaded as an
f%bsolute defense to any and all actions, suits or proceedings,
m law or in equity, brought or maintained by or on behalf of
Su.Ch' corporations, in any court of competent jurisdiction
Wlthlln the limits of the State, until such tax was paid.

_Th}s corporation refused to pay, and the State, through its
District Attorney and Attorney General, commenced this suit
for the purpose of forfeiting its right to remain in that State,
unless and until it paid the money under the statute of 1902.
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Mr. Thomas Thacher and Mr. Charles W. Waterman, with
whom Mr. Joel F. Vaile and Mr. Walliam W. Field were on
the brief, for plaintiff in error:

The law of 1902 is void because it would impair the obliga-
tion of the contract between the corporation and the State
of Colorado which resulted from compliance by the former
with the laws of the latter relating to foreign corporations,
including the payment to the State in April, 1899, of $9,792.50
and the payment in May, 1901, of $5,250, on increase of stock.

A binding contract between the State and the corporation
was thus made—a contract based upon a valuable and sub-
stantial consideration.

The intention of the Colorado law was to create substantial
uniformity as to corporations, whether originally incorporated
in or out of the State, which have complied with its conditions
for acquiring the right of incorporation within its boundaries.
Iron Silver Mining Co. v. Cowre, 31 Colorado, 540.

The franchise being substantially the same as the corporate
franchise of a domestic corporation, the grant thereof, being
made for a valuable consideration, is a contract within the
protection of the Constitution. Powers v. Detroit &c. Ry.
Co., 201 U. S. 543.

The contract was that, in consideration of the paymenFS
made, the corporation should have the right to do business
the State as a corporation for twenty years, subject, of course,
to the same liabilities, restrictions and duties as domestic
corporations. Home jor Friendless v. Rouse, 8 Wall. 430.

The law of 1902 must be condemned as impairing the obli-
gation of such contract, unless it can be justified under the
provision by which alone the grant is limited, that the cor-
poration shall be subjected to the liabilities, restrictions and
duties imposed on like domestic corporations. .

It cannot escape condemnation upon the charge that it 1m-
pairs the obligation of contract, by reference to the reserva-
tion of power to alter, revoke or annul corporate charters.
Art. 15, § 3, Constitution of Colorado.
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The power to alter or revoke is not absolute. It is ma-
terially qualified.

There is a wide distinction between the power to alter or
annul here reserved, and the unrestricted reserved power in
the laws and constitutions of many States. Vicksburg v.
Vicksburg Water Works Company, 202 U. S. 453. As clearly
as in that case the burden here sought to be imposed works
injustice to the corporators of defendant. It compels them
to pay again and to pay twice as much as like domestic
corporations for the power to continue to carry on its busi-
ness during the twenty years for which it received a fran-
chise.

Nor can it escape such condemnation by reference to the
taxing power of the State.

Liability to taxation is common to all persons, natural or
corporate, with respect to their property in the State, except
in case of special exemption. This company does not claim
exemption from taxation; it merely denies the power of the
State to make it buy again what it has already bought and
paid for. The legislature may tax the franchise, as it may
tax other property, but it cannot destroy the title thereto,
or require it to be bought again as a condition of its further
enjoyment. If land is sold by the State, the legislature may
tax the land, but it cannot recall the title, or require a further
Payment to be made as a condition of its further use.

'In respect to the meaning and effect of the law of 1902,
this court will not be concluded by the opinion of the Supreme
Court of Colorado. Atch., Top. & S. F. Ry. Co. v. Matthews,
174 U. 8. 100; Sterns v. Minnesota, 179 U. S. 223; Powers v.
Detroit &e. Ry. Co., 201 U. S. 543.

Mr. N. C. Mller, Attorney General of the State of Colo-
rado, for defendant in error:

The statutes under which this corporation was required to
Pay a fee for filing a certified copy of its articles of incorpora-
tion do not constitute a, contract of exemption from any form
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of taxation. Chap. 51, Session Laws of Colorado, 1897;
Const. of Colorado, § 3, art. XV.

The right to do business is subject to taxation. If this is
so, then the constitution prohibits the legislature from making
any contract of exemption with corporations. The legislature
cannot make a contract with a corporation, express or implied,
that would exempt it from any of the ordinary forms of taxa-
tion. If the legislature, at the time of admitting this corpo-
ration, had not seen fit to tax the business carried on by the
corporation, there is certainly no contract agreeing never to
resort to this form of taxation.

A corporation claiming to be exempt from any form of taxa-
tion must show a clear and unequivocal provision to tha
effect, either in its charter or under the general law under
which it is incorporated. Ohio Trust Co. v. Debolt, 16 How.
416; Delaware R. R. Tax case, 18 Wall. 206; North. Missourt
R. R. Co. v. Maguire, 20 Wall. 46; Metropolitan St. Ry. Co. V.
New York, 199 U. 8. 1; Wells v. Savannah, 181 U. 8. 531; Bank
v. Billings, 4 Pet. 514; Memphis Gas Co. v. Shelby Co., 109
U. S. 398.

The fee which a foreign corporation pays to file its articles
in a State is analogous to the filing fee paid by a domestic
corporation. Appellant’s contention that this is a purchase
price and that the State has sold something is purely an as-
sumption and not a single authority is cited to sustain it.
The case at bar is not like those corporation cases referred
to by counsel where the State, impelled by the necessity of
raising revenue, and expressly avowing its intention, has sold
a franchise for the purpose of raising certain revenue, and
inserted a clause of exemption from other taxation as an
inducement to the buyer.

There is an obvious distinction between the charter (?f a
corporation or the general statutes under which corporations
file their articles, which are legislative in character and sub-
ject to alteration, amendment or repeal in pursuance of the
Constitution and statutory provisions; and business contracts,
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or franchises, entered into between corporations and the State
or municipality. The latter is protected by all the provisions
of the Federal Constitution, the same as a contract between
two natural persons. But articles of incorporation filed under
the constitutional provisions and statutes, such as we have
cited in Colorado, are legislative in character and are subject
to change from time to time. Walla Walla v. Water Works
Co., 172 U. 8. 1; Joplin v. Light Co., 191 U. 8. 150.

Mr. JusTice PeckHAM, after making the foregoing state-
ment, delivered the opinion of the court.

It is conceded that the corporation has paid all its indebted-
ness for taxes or otherwise to the State of Colorado, except
the amount demanded under the above-mentioned law of
1902, and that it has obeyed all the laws of the State with that
exception. It is urged, however, upon the part of the corpo-
ration that, by its admission into the State, with its right to

do business therein by the payment of the amount of money
required for such purpose under the then existing law, a con-
tract between the State and itself was thereby made that it
Sho_uld be permitted to remain therein during the term of life
which the State by law allowed to corporations created by

1t (which was twenty years), without being again subjected
t(? further exactions of money for what it had once paid for,
via., the right to remain and transact business in that State.
l"ndoubtedly, if the corporation violated the laws of the
Mate properly applicable to it, or if otherwise it gave just
cause for its expulsion, it could not insist upon such a contract
as a defense,

It is .also conceded on behalf of the corporation that it is
goi- entitled to any exemption from taxes which the State of
- O.ra‘lo can properly impose upon persons or corporations
Within her borders,
nefamng obtained permission to enter the State and do busi-

S as above mentioned the question, aside from that of the




112 OCTOBER TERM, 1906.

Opinion of the Court. 204 U.8.

extent of the term, is whether any contract between the State
and the corporation arose under these laws and the facts
above mentioned.

In 1899, when this (foreign) corporation applied for a per-
mit to enter and do business in the State, the laws of Colorado
only granted such application on the payment of a certain fee
named in the statute of 1897, which was payable upon filing its
certificate of incorporation in the office of the Secretary of
State of Colorado, and until that payment was made and the
certificate filed no such corporation was permitted to have or
exercise any corporate powers, nor was it permitted to do
any business in the State. Section 30 of the act of 1901 pro-
vided that, upon payment of all taxes, etc., due under the law,
the Secretary of State was to issue a certificate acknowledging
the fact, for which the corporation was to pay a stated fee;
and until the certificate was received from the Secretary of
State by the corporation it should not exercise any corporate
powers or do any business in the State, as provided for by the
act of 1897,

The result of these statutes was that the foreign corpora-
tion, upon filing the proper papers and paying the statutory
fees and obtaining the certificate to that effect from the Secr'e-
tary of State, obtained the right to enter and do business 10
Colorado. The act of 1901 did not increase the amount of
the exaction for entering and doing business in the State,
but simply provided for a certificate, acknowledging payment,
from the Secretary, and it imposed the payment of a small
fee for such certificate. The right obtained was a right f0
enter the State and do business therein as a corporation. It
was also subject by statute to the liabilities, restrictions and
duties which were or might thereafter be imposed upon.d0~
mestic corporations of like character. Domestic corporations
at that time had the right to a corporate existence of twenty
years. I

These provisions of law, existing when the corporation ap-
plied for leave to enter the State, made the payment required
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and received its permit, amounted to a contract that the
foreign corporation so permitted to come in the State and do
business therein, while subjected to all, should not be sub-
jected to any greater labilities, restrictions or duties than
then were or thereafter might be imposed upon domestic
corporations of like character.

A provision in a statute of this nature subjecting a foreign
corporation to all the liabilities, etc., of a domestic one of like
character must mean that it shall not be subjected to any
greater liabilities than are imposed upon such domestic cor-
poration. The power to impose different liabilities was with
the State at the outset. It could make them greater or less
than in case of a domestic corporation, or it could make them
the same. Having the general power to do as it pleased,
when it enacted that the foreign corporation upon coming
in the State should be subjected to all the liabilities of domestic
corporations, it amounted to the same thing as if the statute
had said the foreign corporation should be subjected to the
same liabilities. In other words the liabilities, restrictions and
duties imposed upon domestic corporations constitute the
Measure and limit of the liabilities, restrictions and duties
which might thereafter be imposed upon the corporation
t_hus admitted to do business in the State. It was not a mere
license to come in the State and do business therein upon pay-
ment of a, sum named, liable to be revoked or the sum increased
at the pleasure of the State, without further limitation. It
Was a clear contract that the liabilities, ete., should be the
Same as the domestic corporation, and the same treatment
n ?hat regard should be measured out to both. If it were
desired to increase the liabilities of the foreign, it could only
be. done by increaSing those of the domestic, corporation at
the same time and to the same extent.

S}ICh being the contract, how long was it to last? Only
11111:‘11.the .State chose to alter it? Or was it to last for some
‘elinite time, capable of being ascertained from the terms of

th ] 5
& statutes ag they then existed? It seems to us that the
YOL, ccrv—=S8
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only limitation imposed is the term for which the corporation
would have the right to continue in the State as a corporation.
One of the restrictions as to domestic corporations is that
which limits its corporate life to twenty years, unless extended
as provided by law. The same restriction applies to the
foreign corporation. Iron Silver &c. Co. v. Cowie, 31 Colo-
rado, 450. Counsel for the State concedes that the corpora-
tion was admitted for a period of twenty years, but subject
to the power of the State to tax. During that time, there-
fore, the contract lasts. This is the only legitimate, and
we think it is the necessary, implication arising from the
statute.

This is not an exemption from taxation, it is simply a limita-
tion of the power to tax beyond the rate of taxation imposed
upon a domestic corporation. Instead of such a limitation
the act of 1902, already referred to, imposes a tax or fee upon
or exacts from the foreign corporation double the amount
which is imposed upon or exacted from the domestic one.
The latter is granted the right to continue to do business upon
the annual payment of two cents upon each one thousand
dollars of its capital stock, while the former must pay four
cents for the same right. This cannot be done while the right
to remain exists. It is a violation of the obligation of an
existing valid contract. Home of the Friendless V. Rouse,
8 Wall. 430.

Nor is this a case where the power given by the state con-
stitution to the general assembly to alter, amend or annul &
charter is applicable. The act does not alter the charter of
annul or amend it. It simply increases the taxation which
up to the time of its enactment had been imposed on all for-
eign corporations doing business in the State.

A discussion as to the name or nature of th
by the act of 1902, or the former acts, is wholly unimportant
with reference to the view we take of this case. .After the
payment of the money and the receipt of the permit to eIl
and do business in the State the corporation could not, as we

e tax imposed
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have said, be thereafter further taxed than was the domestic
one. The tax on the latter under that act is the same in sub-
stance and effect as that upon the foreign corporation, but it
is for only one-half thereof in amount. The domestic must
pay “an annual state corporation license tax,” while the
foreign corporation must pay “a state license tax” annually.
The means of enforcing payment are not different, and such
means are stated in section 66 of the act of 1902.

Whatever be the name or nature of the tax, it must be meas-
ured in amount by the same rate as is provided for the
domestic institution, and if the latter is not taxed in
that way neither can the State thus tax the foreign corpora-
tion,

It is unnecessary to refer to the many cases cited by both
parties hereto. Some of them refer to the question as to the
nature of such a tax, while others decide, upon the facts ap-
pearing in them, whether there was a contract or not. As
already stated, the name of the tax or its kind is not important
80 long as it is plain that the act of 1902 increases the liabilities
of the foreign corporation over those which obtain in the case
of the .dornestic. And in regard to the cases of contract, while
the principle that a contract may arise from a legislative en-
actment has been reiterated times without number, it must
always rest for its support in the particular case upon the
tonstruction to be given the act, and in this case we are not
gre.atly. aided by the former cases regarding taxation and
legislative contract, We may, however, refer to the following
out of many cases, regarding contracts as to taxation: Miller
Eagﬁ;e dStgte, 15 Wall. 478 ; New York, Lake Erie & Wes?ern

ad Co..v. Pennsylvania, 153 U. S. 628; Power, Auditor,
v. UefT?it &c. Raitway Co., 201 U. 8. 543,
Gﬂi?:iltng t'hsjt the act of 1902 impaire-d the obligation of the
s therefoims 1%g between the corp'oratfon and the State, and
s EhVOI as to t.he‘ corpo.ratlon, it becomes unnecessary
o e other questions discussed at the bar.
¢ Judgment of the Supreme Court, of Colorado is reversed
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and the case remanded to that court for further proceedings

not inconsistent with this opinion.
Reversed.

The Cuier Justice, MR. JusTiCcE HArLAN, Mg. JUSTICE
HormEs and MRr. JusticE Moopy dissented.

CLEVELAND ELECTRIC RAILWAY COMPANY o
CLEVELAND AND THE FOREST CITY RAILWAY
COMPANY.

CITY OF CLEVELAND ». CLEVELAND ELECTRIC RAIL-
WAY COMPANY.

APPEALS FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE NORTHERN DISTRICT OF OHIO.

Nos. 197, 321, Argued November 12, 13, 1906.—Decided January 7, 1907
Grants of franchises are usually prepared by those interested in therr‘l and
submitted to the legislatures with a view to obtain the most llberfil
grant obtainable, and for this and other reasons such grants should.be 5
plain language, certain, definite in nature, and contain no ambiguity 10
their terms, and will be strictly construed against the grantee. Blair
v. Chicago, 200 U. S. 400, 471. _
The Ohio legislature has granted the city of Cleveland comprehensivé
power to contract with street railroad companies with regard to the useé
of its streets and length of time, not exceeding twenty-five years, fOr
which such franchise may be granted. Cleveland v. City Railway 0.
194 U. S. 517; Cleveland v. Electric Ratlway Co., 201 U. S. 529.
The action of the city council of Cleveland, and the acceptance b
Cleveland Electric Railway Company of the various ordinanf:es adoipi]e]e
by the council did not amount to a contract between the city an;.on,
company extending the time of the franchise involved in th.ts aotl a;
and a later ordinance affecting that franchise after its explratIO(;;ral
originally granted is not void under the impairment clause of the Fe
Constitution.
In the absence of any provision to that effect
city granting a franchise to a street railway comp
expiration of the franchise take possession of the rails,

y the

'in the original franchise, the

any, cannot o The
poles and operating
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