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SUPREME COURT OF THE UNITED STATES.

ALLOTMENT OF JUSTICES, DECEMBER 24, 1906.!

OrDpER: There having been an Associate Justice of this .
court appointed since the commencement of this term, it is ‘
ordered that the following allotment be made of the Chief |
Justice and Associate Justices of this court among the cir- .
cuits, agreeably to the act of Congress in such case made and
provided, and that such allotment be entered of record, viz:

For the First Circuit, Oliver Wendell Holmes, Associate
Justice.

For the Second Circuit, Rufus W. Peckham, Associate
Justice.

For the Third Circuit, William H. Moody, Associate Justice.

For the Fourth Circuit, Melville W. Fuller, Chief Justice.

For the Fifth Circuit, Edward D. White, Associate Justice.

For the Sixth Circuit, John M. Harlan, Associate Justice.

For the Seventh Circuit, William R. Day, Associate Justice.

For the Eighth Circuit, David J. Brewer, Associate Justice.

For the Ninth Circuit, Joseph McKenna, Associate Justice.

1 For the last preceding allotment see 202 U. S. vii.
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Where the stock of a national bank is reduced pursuant to § 5143, Rev.
Stat., but beyond the amount required to meet an impairment of capital,
and the reduction is made by charging off doubtful assets to the amount
of the reduction, the stockholders of record on the day of the reduction
are entitled to the assets thereby set free, which, and their proceeds, may
be set apart as a trust fund for such stockholders. And transfers of stock
made after the reduction do not carry the interest of the original stock-
holders in that fund.

78 Connecticut, 75, affirmed.

TuE Second National Bank of Norwich, Connecticut, was
a banking association, organized and existing under the laws
of the United States, with a capital stock of $300,000.

As stated, in substance, by the Supreme Court of Errors of
Connecticut, the directors having voted to recommend a
reduction of the capital stock from $300,000 to $200,000, were
advised by the Comptroller of the Currency that it would be
approved, “provided so much of the amount as is necessary
1s used to charge off bad, doubtful and unproductive assets,

the difference only being paid to the shareholders in cash,”
VOL. corv—1 1)
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and that “the shareholders of a national bank, upon a reduc-
tion in capital stock, are entitled to either receive the cash or
the charged-off assets, and neither can be withheld without
their consent.” The Comptroller also informed the president
of the bank: “The assets belong to the stockholders of record,
and a trust fund must be created, so that those assets may
be distributed among the stockholders of record when your
capital is reduced.” The stockholders, in May, 1900, voted
to make the reduction, and the president first, and then the
directors, filed with the Comptroller a written statement
that “the whole amount of the reduection, viz., $100,000, will
be used for the purpose of charging off bad, doubtful and un-
productive assets, no money to be paid to the shareholders
unless realized from said assets, which are to be set aside and
collected for the benefit of the shareholders of record at date
of the issuance of the Comptroller’s certificate approving the
reduction.” The Comptroller gave his certificate, dated
June 9, 1900, approving the reduction, without any qualifica-
tions.

“On June 27th a schedule of certain assets of the bank,
each item being given a valuation, and the total valuations
of all amounting to $100,307.86, was presented to the directors,
who thereupon voted that the assets so scheduled, ‘which
assets are considered either bad or doubtful, and on account
of which the capital stock of the bank has been reduced from
$300,000 to $200,000, be set aside from the other assets of the
bank and be held by it in trust for the stockholders of record
on the ninth day of June, 1900, and that whatever may be
realized from said assets be distributed from time to time as
may be reasonable among said stockholders in proportion to
their respective holdings on said date.’

“Thereupon the account with capital stock on the books
of the bank was credited with a reduction of $100,000, and
the items named in the schedule above described were charged
to the account of profit and loss at the valuation of $100,307.86.
Some of the items were of real estate; the rest were not well




JEROME ». COGSWELL. 33
204 U. S. Statement of the Case.

secured; and all were those referred to in the directors’ state-
ment to the Comptroller dated June 9th.

“This left the bank with good assets worth over $240,000.

“The bank thereafter, until its charter expired in 1903,
kept a separate account relating to the assets included in the
schedule, entitled ‘Stockholders’ Trust,” in which were credited
all collections and charged all expenditures arising in connec-
tion with endeavors to realize upon them.

“Two of the scheduled items represented claims for a larger
amount; the valuation affixed to each representing the esti-
mated loss upon it. The same claims were also entered in the
books of the bank, as part of its remaining capital, at a valua-
tion for each equal to the difference between its face and the
valuation assigned to it in the schedule.

“The receiver has received $20,240 on account of the sched-
uled assets. Some of them also remain uncollected, but have
a value. To one of the items, entered as ‘Demand loans,
E. A. Packer, $15,647.50, belonged certain railroad stock
held as collateral security. A note for over $1,000, made by
‘C. P. Cogswell, trustee,” and discounted by the bank to pay
an assessment on this stock, was included in the reduced
capital of $200,000, and in March, 1903, was paid off from the
proceeds of sales of the stock; leaving a balance of such pro-
ceeds, which was included in the $20,240 above mentioned.

“All the certificates representing the shares in the original
capital were, on or about July 1, 1900, exchanged by the holders
for certificates in favor of each for two-thirds of the number
of his original shares.”

The charter of the bank expired by lapse of time Febru-
ary 24, 1903, and its affairs were being settled in the manner
provided by law, when a complaint in equity was filed by a
stockholder in the Superior Court of Connecticut, asking for
the appointment of a receiver to wind up its affairs, because
of alleged misappropriation, and a receiver was appointed.
The receiver filed a petition with the court, stating that in
May, 1900, the capital stock of the bank was reduced from




OCTOBER TERM, 1906.

Argument for Plaintiff in Error. 204 U.S.

$300,000 to $200,000, and that thereupon assets of the face
value of $100,000 were charged off and set aside, and that a
question had arisen as to whether the proceeds of those assets
be distributed to the stockholders of record at the time of the
reduction or of the expiration of the charter.

Claims to the charged-off assets by virtue of ownership of
original stock when capital was reduced; of such stock, al-
though it had been surrendered and new stock issued; and of
stock after the reduction; were filed.

The Superior Court held that those assets belonged to the
bank and should be distributed to the stockholders of record
at the expiration of its charter.

The Supreme Court of Errors adjudged that the stock-
holders of record at time of reduction were entitled to the
charged-off assets, and reversed the judgment of the Superior
Court with directions to distribute accordingly. 78 Connecti-
cut, 75.

Whereupon this writ of error was brought.

Mr. Donald G. Perkins, with whom Mr. William H. Shields
was on the brief, for plaintiff in error:

This case presents a question within the jurisdiction of and
reviewable by the Supreme Court of the United States under
U. S. Statutes, § 709. Williams v. Bruffy, 102 U. S. 248.

The rights and privileges claimed by plaintiff in error de-
pend upon his stock certificates issued by a national bank,
and all his rights were governed and controlled by the laws
of the United States, and they were necessarily involved in
the question before the court, and determined by its decision.
Starin v. New York, 115 U. S. 248; Mutual Life Ins. Co. V.
McGrew, 188 U. S. 309; Wilson v. Marsh, 2 Pet. 245; Crowell
v. Randall, 10 Pet. 368; Furman v. Nichol, 8 Wall. 56; Williams
v. Hurd, 140 U. S. 529; Forks National Bank v. Anderson,
172 U. 8. 573; McCormick v. Market National Bank, 165 U. S.
538; Waite v. Dowley, 94 U. S. 532; Kaukauna v.Green Bay, 142
U. S. 269; Logan Co. Bank v. Townsend, 139 U. S. 67; Swope
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v. Leflingwell, 105 U. S. 3; California Bank v. Kennedy, 167
U. 8. 366; Green Bay &c. Co. v. Patten Paper Co., 172 U. S. 58;
Yazoo &c. R. Co. v. Adams, 180 U. S. 15; Home for Incurables
v. New York, 187 U. 8. 155.

The determination of the rights of stockholders to a dis-
tribution of the assets depends upon the effect of the reduc-
tion of capital, the approval of the Comptroller and the vote
of the directors in relation to the charged-off assets. The
capital of the bank was reduced from $300,000 to $200,000.

The requirement and purpose of the Comptroller were that
reduced capital be used to charge off bad debts so far as nec-
essary and the excess only paid in cash to the stockholders.
The intent and purpose of the reduction was to charge off the
amount of bad and doubtful debts in the schedule and cover
any impairment of capital and still leave the bank with a
fair surplus.

There was no relation or identity, either in fact or law,
between the reduction and any specific property of the bank.

There was no lien or charge in law or equity, in such a case,
against the assets, and if so, no power in the directors to create
one. A reduction of capital stock to set free unemployed capi-
tal would not vest title in stockholders to any specific assets.

Assuming that an equitable title vested in the stockholders
to the assets actually charged off, it is apparent that they are
not entitled in equity to the assets not fully charged off, but
carried in and necessary to make up new capital.

The directors had no power to set apart any specific assets
for the stockholders of record. Rev. Stat. § 5143; Commercial
Nat. Bank v. Weinhard, 192 U. S. 249; Rev. Stat. §§ 5134,
5142, 5143; McCann v. First Nat. Bank, 112 Indiana, 358; 1
Cook on Corporations, 5th ed., §289; 2 Thompson, Com. on
Corporations, § 2119; 2 Morawetz on Priv. Corp., §§ 224, 226;
Jermain v. Lakeshore, 91 N. Y. 483: Gifford v. Thompson, 115
Massachusetts, 478.

The shareholders at reduction, by transferring their shares,
transferred all their rights in capital.
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Mr. Frank T. Brown, with whom Mr. Hadlar A. Hull was
on the brief, for defendants in error:

When the capital stock of a national bank is reduced and
there is no impairment of its capital, there must be a distribu-
tion of assets among the stockholders of record at the date
of the reduction. Prattls Digest, ed. 1905, p. 41; 2 Thomp-
son on Corp., § 2118; 5 Cyel. Law & Pro., 436; Strong v. Brook-
lyn R. R. Co., 93 N. Y. 426.

When the net actual capital of a national bank applicable
to capital stock is insufficient to make the stock worth par and a
reduction of capital stock is made, but to an extent greater
that is necessary to meet the impairment, so much of the net
actual capital as is not necessary to make the reduced stock
worth par, should be distributed among the stockholders of
record at the date of the reduction.

It is within the authority of the Comptroller of the Cur-
rency to condition his approval of the reduction of capital
stock on the adoption of such measures as he may think
proper to do justice to the holders of the original shares.

The right of the stockholders to a distribution is not, how-
ever, dependent upon any action of the Comptroller, but be-
longs to them under the law independently of any action on
the Comptroller’s part.

Mr. Curer Justice FULLER, after making the foregoing
statement, delivered the opinion of the court.

This is not a case involving the rights of creditors or of
minority stockholders as such, but a case raising the bare ques-
tion to whom assets remaining on a valid reduction of the
capital stock of a national bank belong.

The National Banking Act (Title LXII, Rev. Stat.) pro-
vides:

“SEc. 5143. Any association formed under this title may,
by the vote of shareholders owning two-thirds of its capital
stock, reduce its capital to any sum not below the amount
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required by thic :tle to authorize the formation of associa-
tions; but no si. h reduction shall be allowable which will
reduce the capital of the association below the amount re-
quired for its outstanding ecirculation, nor shall any such
reduction be made until the amount of the proposed reduction
has been reported to the Comptroller of the Currency and his
approval thereof obtained.”

The reduction in this case was accomplished at a time when
the bank was not being wound up, by the required vote of the
stockholders and with the approval of the Comptroller of the
Currency, and the new shares on the basis of the reduction
were accepted by all the stockholdors.

The bank was left with good assets of more than $240,000,
or, in other words, with an unimpaired capital stock of $200,000
and a surplus of twenty per cent, that is, $40,000, exclusive
of the assets, the distribution of which is the matter in con-
troversy. These assets were set apart in compliance with the
requirement of the Comptroller that certain bad, doubtful and
unproductive assets should be charged off or set aside for the
benefit of those who were stockholders at the date of the ap-
proval. This requirement, though not stated in the certificate
of approval, was evidently, on the facts, made a condition
thereof and presumably in accordance with the practice of
the Comptroller’s office, and was imposed to the end that
justice might be done to the owners of the original shares.

It is said that the original capital of the bank of $300,000
was impaired prior to the reduction, say to the extent of
$30,000, as shown by adding to the $240,000 the value of the
scheduled assets, estimated at $30,000.

As a general rule, it may be admitted that where capital
§tock 1s impaired and a reduction is made merely to meet that
Impairment, there can be no distribution. But that is not
this case, in which the stockholders of record June 9, 1900,
had a right to require a distribution among them of an excess
upon reduction in proportion to their respective holdings.
In the language of the Connecticut Supreme Court: “The
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right to receive what might ultimately be realized from the
fund thus set apart became therefore irrevocably vested in
those who were shareholders on June 9, 1900, and they or
their assigns are now entitled to whatever is to be distributed
fromwits

It follows, as held, that the transfer of shares after the re-
duction of June 9, 1900, did not ecarry any right to an interest
in the special trust fund, the proportionate interests therein
having vested in the then shareholders as individuals. The
result is unaffected by the fact that distribution in cash may
have been contemplated as the assets set aside were realized
upon.

The conclusion at which we have arrived dispenses with the
necessity of discussing other questions suggested.

Judgment affirmed.

OLD WAYNE MUTUAL LIFE ASSOCIATION OF IN-
DIANAPOLIS ». McDONOUGH.

ERROR TO THE SUPREME COURT OF THE STATE OF INDIANA.

No. 57. Argued October 25, 1906.—Decided January 7, 1907.

A statute of Pennsylvania provides: “No insurance company not of this
State, nor its agents, shall do business in this State until it has filed
with the Insurance Commissioner of this State a written stipulation,
duly authenticated by the company, agreeing that any legal process
affecting the company, served on the Insurance Commissioner, or the
party designated by him, or the agent specified by the company to re-
ceive service of process for said company, shall have the same effect as
if served personally on the company within this State, and if such com-
pany should cease to maintain such agent in this State so designated
such process may thereafter be served on the Insurance Commissioner.”
An insurance company of Indiana issued a policy of insurance upon the
life of a citizen of Pennsylvania, the beneficiaries being also citizens of
that Commonwealth. The contract of insurance was made in Indiana
without the insurance company having filed the stipulation required by
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the local statute as to service of process upon the Insurance Commis-
sioner of Pennsylvania. A suit was brought on the contract in a Penn-
sylvania court, process was served on the state Insurance Commissioncr
alone, a personal judgment taken against the insurance company, and
suit brought on that judgment in an Indiana court. The company
did some business in Pennsylvania which had no relation to the con-
tract made in Indiana. Held, that:

1. If the defendant had no such actual legal notice of the Penn-
sylvania suit as would bring it into court, or if it did not voluntarily
appear therein by an authorized representative, then the Pennsylvania
court was without jurisdiction to render a personal judgment against
the company.

2. The constitutional requirement that full faith and credit be given in
each State to the public acts, records and judicial proceedings of every
other State is necessarily to be interpreted in connection with other
provisions of the Constitution, and therefore no State can obtain in the
tribunals of other jurisdictions full faith and ecredit for its judicial pro-
ceedings if they are wanting in the due process of law enjoined by the
fundamental law.

3. If the conclusiveness of a judgment or decree in a court of one State
is questioned in a court of another government, Federal or state, it is
open, under proper averments, to inquire whether the court rendering
the decree or judgment had jurisdiction to render it.

4. Where an insurance company or corporation of one State goes into another
State to transact business in defiance of its statute as to service of process,
it will, in an action against it in such State, be held to have assented to
the terms prescribed by the local statute for service of process in respect
to business done in that State, but its assent in that regard will not be
implied as to business not transacted in that State.

5. If a personal judgment be rendered in one State against a corporation
of another State, bringing such corporation into court, that is, without
any legal notice to the latter of the suit, and without its having appeared
therein in person or by attorney or agent, it is void for want of due process
of law.

164 Indiana, 821, reversed.

THE facts are stated in the opinion.

Mr. A. S. Worthington for plaintiff in error:

The Pennsylvania judgment is invalid, outside of that State
at least, because it does not appear that when process was
served on the insurance commissioner the plaintiff in error was
doing business in Pennsylvania. Barrow Steamship Co. v.
Kane, 170 U, 8. 111; St. Clair v. Cox, 106 U. S. 350; Fitzgerald
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Co. v. Fitegerald, 137 U. S. 98, 106; Mutual Life Ins. Co. v.
Spratley, 172 U. S. 602; Goldey v. Morning News, 156 U. S. 519.

Return of service upon an officer of a foreign corporation is
insufficient unless it appears from the return or from the record
that the company is doing business in the State when the suit
is begun. Central Grain & Stock Exch. v. Board of Trade, 125
Fed. Rep. 467.

In the suit brought in Indiana on the Pennsylvania judg-
ment it was averred in the complaint that the defendant is now
and on December 3, 1897, and long prior and subsequent
thereto, was engaged in the transaction of business in Pennsyl-
vania, soliciting applications for insurance from and issuing
policies to residents of said State. This is one of the material
allegations denied by paragraph 1 of the answer in the case.
No evidence was offered to support this averment, and it would
seem that on this account alone, the judgment below should
be reversed, nor is sufficient evidence on this subject found in
the transeript of the judgment in the Pennsylvania suit.
While the plaintiff’s statement of claim in the Pennsylvania
court, which was filed when the original summons was issued,
did indeed set forth that the policy sued on was executed and
delivered at Sceranton, Pennsylvania, this averment does not
help the defendant in error. A single transaction does nat
constitute doing business in the State. Allgeyer v. Louisiana,
165 U. S. 578; Cooper Mfg. Co. v. Ferguson, 113 U. 8. 727;
Ammons v. Brunswick-Balke Collender Co., 141 Fed. Rep. 570;
State v. Robb, 106 N. W. Rep. 406; Jameson v. Simonds Law Co.,
84 Pac. Rep. 269.

The Pennsylvania judgment is invalid because the statute
under which process was served on the insurance commissioner
does not provide for any notice to the foreign corporation.

A State may exclude altogether a foreign corporation, or
may, in general, allow it to do business within its territory
upon such terms as it deems proper. Bank of Augusta v. Earle,
13 Pet. 519; Paul v. Virginia, 8 Wall. 168; Ratlroad Co. V.
Harris, 12 Wall. 65; Ex parte Schollenberger, 96 U. S. 369.
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A judgment rendered in a state court, without personal serv-
ice on the defendant, may be a good judgment, even in per-
sonam, against such defendant in that State, but void every-
where else. Goldey v. Morning News, 156 U. S. 518; Barrow
Steamship Co. v. Kane, 170 U. S. 111; Grover v. Radcliffe, 137
U. 8. 287; La Fayette Ins. Co. v. French, 18 How. 406.

Due process of law requires notice and an opportunity to
be heard. Lasere v. Rochereau, 17 Wall. 437; Orchard v. Alex-
ander, 157 U. S. 372, 383; McVeigh v. United States, 11 Wall.
259.

The right of a State to determine the conditions upon which
it will permit foreign corporations to carry on their business
within its borders may be affected by the Constitution of the
United States. The power of the State in this regard is subject
to such limitations on her sovereignty as may be found in the
fundamental law of the Union. Ducat v. Chicago, 10 Wall.
410, 415,

A corporation lawfully doing business in a State is no more
bound by a general unconstitutional statute than a citizen of
the State. Cargill Co. v. Minnesota, 180 U. S. 452; Carroll v.
Greenwich Ins. Co., 199 U. S. 409.

While a foreign corporation must comply with state laws,
invalid state laws, contrary to the Constitution of the United
States, cannot be imposed as a condition upon the right of
such a corporation to do business within the State. Dayton
Coal & Iron Co. v. Barton, 183 U. S. 23.

The right of a State to ‘allow foreign corporations to do
business in the State on such terms as it pleases is “ subject
always of course to the paramount authority of the Constitution
of the United States.” H ooper v. California, 155 U. S. 648, 656.
See also Insurance Co. v. Morse, 20 Wall. 445, 451, 455; Doyle v.
Continental Insurance Co.,94 U. S. 535; Southern Pac. R. R. Co.
V. Denton, 146 U. S. 202 ; Barron v. Burnside, 121 U. S. 186;
Swan v. Mutual Reserve dic. Assn., 100 Fed. Rep. 922; Pin-
ey v. Providence Loan Co., 106 Wisconsin, 402; Rothrock v.
Insurance Co., 161 Massachussetts, 425; Carroll v. N. Y., N.
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H. & H. R. R. Co., 46 Atl. Rep. 708; Wilson v. Seligman, 144
U. S. 45; Vallee v. Dumurgue, 4 Exch. 290; Copin v. Adam-
son, 9 L. R. Exch. 345, affirmed on appeal, Exch. Div. 17.

There was no appearance or brief filed for defendant in error.
Mgr. JusTicE HArLAN delivered the opinion of the court.

This is an action in an Indiana eourt against the plaintiff
in error upon a judgment against it in a Pennsylvania court.
The decisive questions in the case have reference to the clause
of the Constitution of the United States, requiring full faith
and credit to be given in each State to the public acts, records
and judicial proceedings of other States, and, also, to the clause
forbidding the deprivation by a State of life, liberty or prop-
erty, without due process of law. There was a judgment for
the plaintiffs, which was affirmed by the Supreme Court of
the State.

The questions before us arise out of the facts now to be
stated.

On the twenty-second day of February, 1900, the defendants
in error brought an action in the Court of Common Pleas of
Susquehanna County, Pennsylvania, against the Old Wayne
Mutual Life Association of Indianapolis, an Indiana cor-
poration, upon a certificate or policy of life insurance dated
December 3, 1897, whereby that association agreed to pay to
Winnifred Herrity and Sarah McDonough of Scranton, Penn-
sylvania, or their legal representatives, the sum of $5,000 upon
the condition, among others, that if the person whose life was
insured—Patrick McNally, of Seranton, Pennsylvania—should
die within one year from the date of the certificate, then
Herrity and McDonough should not receive more than one-
fourth of the above sum. MeNally died on the fourteenth
day of November, 1898.

A summons, addressed to the sheriff of Susquehanna County,
Pennsylvania, was sued out and the following return thereof
was made: “Served the Old Wayne Mutual Life Association
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of Indianapolis, Indiana, an insurance company incorporated
under the laws of the State of Indiana, by giving, September 26,
1900, a true and attested copy of the within writ to Israel W.
Durham, Insurance Commissioner for the State of Pennsyl-
vania, and making known to him the contents thereof, the
said association having no attorney in the State of Pennsyl-
vania upon whom service could be made.” 1t does not appear,
if the fact be material, that any notice of this summons was
given by the Commissioner to the defendant.

Subsequently, the plaintiff filed a declaration or statement
in the Pennsylvania case, which contained, among other things,
the following: “That the said The Old Wayne Mutual Life
Association of Indianapolis, Indiana, defendant, is a mutual
life insurance association, foreign to the State of Pennsylvania,
to-wit: of the State of Indiana, as aforesaid, and as such has
been doing business of life insurance in the State of Pennsyl-
vania, more particularly in the counties of Susquehanna and
Lackawanna, in said State of Pennsylvania, issuing policies
of life insurance to numerous and divers residents of said
counties and State for many years, upon application therefor
taken in said counties of Susquehanna and Lackawanna, and
was transacting such business of life insurance in said State
and counties on the third day of December, 1897, and before
and since till July 5, 1900, and after. That the said The Old
Wayne Mutual Life Association has no duly appointed agent
in said county of Susquehanna, State of Pennsylvania, for the
acceptance of service of process other than the Commissioner
of Insurance of the State of Pennsylvania. The writ of sum-
mons in this action, duly issued by the Court of Common Pleas
of Susquehanna County, directing the said defendant, The
Old Wayne Mutual Life Association of Indianapolis, Indiana,
to appear and answer, was legally and duly served on the
Commissioner of Insurance of the State of Pennsylvania on
th_e twenty-sixth day of September, 1900, the said Com-
missioner of Insurance for the State of Pennsylvania being the
Proper person for service in this case.”
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This was followed by a notice in that case addressed to the
Insurance Commissioner, and stating that judgment would
be taken if no appearance was entered or an affidavit of de-
fense filed by the association within fifteen days after service
of that notice. At a later date, the Insurance Commissioner
not having appeared, and no affidavit of defense having been
filed, judgment was taken against the life association, by de-
fault, April 16, 1901.

The present action was brought on that judgment. The
complaint in this case, filed June 21, 1900, alleged that the
defendant association was on the third day of December, 1897,
and long prior and subsequent thereto engaged in the trans-
action of business in Pennsylvania. After setting out the
provisions of the statute of Pennsylvania (to be presently
referred to), the issuing of the policy, the death of McNally,
and the making of the requisite proofs of loss, the complaint
alleged that process in the Pennsylvania case was served upon
the Insurance Commissioner for Pennsylvania, “the said de-
fendant having no other agent or attorney upon whom process
could be served in said State of Pennsylvania.”

The defendant demurred to the complaint as insufficient
in law, but the demurrer was overruled. It then filed its an-
swer, denying “each and every material allegation” in the
complaint. In a separate paragraph it alleged that its only
offices for the transaction of business were, and at all times
had been, at Indianapolis, Indiana, where its officers had always
resided; that it had never been admitted to do business in
Pennsylvania, and never had an office or agency there for the
transaction of business; that no one of its officers or agents was
in that Commonwealth at the date of the alleged suit, nor had
been there since; that no summons was ever served upon it at
any time, and that it did not appear in that action; that no
one ever appeared for it there who had authority to do s0;
and that the first notice or knowledge it ever had of the alleged
judgment against it was long after the day when it appears to
have been rendered.
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The plaintiffs replied, denying each and every material alle-
gation of the answer.

The plaintiff in error insists that the Pennsylvania court
had no jurisdiction to proceed against it; consequently, the
judgment it rendered was void for the want of the due process
of law required by the Fourteenth Amendment. If the de-
fendant had no such actual, legal notice of the Pennsylvania
suit as would bring it into court, or if it did not voluntarily
appear therein by an authorized representative, then the
Pennsylvania court was without jurisdietion, and the conclu-
sion just stated would follow, even if the judgment would be
deemed conclusive in the courts of that Commonwealth. The
constitutional requirement that full faith and credit shall be
given in each State to the public acts, records and judicial
proceedings of every other State is necessarily to be inter-
preted in connection with other provisions of the Constitution,
and therefore no State can obtain in the tribunals of other
jurisdictions full faith and eredit for its judicial proceedings
If they are wanting in the due process of law enjoined by the
fundamental law. “No judgment of a court is due process
of law, if rendered without jurisdiction in the court, or without
notice to the party.” Scott v. McNeal, 154 U. S. 34, 46.
No State can, by any tribunal or representative, render nuga-
tory a provision of the supreme law. And if the conclusive-
ness of a judgment or decree in a court of one State is ques-
tioned in a court of another government, Federal or state,
it is open, under proper averments, to inquire whether the
court rendering the decree or judgment had jurisdiction to
render it,

Such is the settled doctrine of this court. In the leading
case of Thompson v. Whitman, 18 Wall. 457, 468, the whole
question was fully examined in the light of the authorities.
Mr. Justice Bradley, speaking for the court and delivering
ls unanimous judgment, stated the conelusion to be clear that
the jurisdiction of a court rendering judgment in one State
may be questioned in a collateral proceeding in another State,
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notwithstanding the averments in the record of the judgment
itself. The court, among other things, said that if it be once
conceded that ““the validity of a judgment may be attacked
collaterally by evidence showing that the court had no juris-
dietion, it is not perceived how any allegation contained in the
record itself, however strongly made, can affect the right so
to question it. The very object of the evidence is to in-
validate the paper as a record. If that can be successfully
done no statements contained therein have any force. If any
such statements could be used to prevent inquiry, a slight
form of words might always be adopted so as effectually to
nullify the right of such inquiry. Recitals of this kind must
be regarded like asseverations of good faith in a deed, which
avail nothing if the instrument is shown to be fraudulent.”
This decision was in harmony with previous decisions. Chief
Justice Marshall had long before observed in Rose v. Himely,
4 Cranch, 241, 269, that upon principle the operation of every
judgment must depend on the power of the court to render
that judgment. In Williamson v. Berry, 8 How. 495, 540,
it was said to be well settled that the jurisdiction of any court
exercising authority over a subject “may be inquired into in
every other court when the proceedings in the former are
relied upon, and brought before the latter, by a party claim-
ing the benefit of such proceedings,” and that the rule pre-
vails whether “the decree or judgment has been given in a
court of admiralty, chancery, ecclesiastical court, or court of
common law, or whether the point ruled has arisen under the
laws of nations, the practice in chancery, or the municipal
laws of States.”” In his Commentaries on the Constitution,
Story, referring to Mills v. Duryee, 7 Cranch, 481, 484, and
to the constitutional requirement as to the faith and credit
to be given to the records and judicial proceedings of a Sta?e;
said: “But this does not prevent an inquiry into the jurs-
diction of the court in which the original judgment was given,
to pronounce it; or the right of the State itself to exercise
authority over the person or the subject-matter. The Con-
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stitution did not mean to confer [upon the States] a new
power or jurisdiction, but simply to regulate the effect of the
acknowledged jurisdiction over persons and things within their
territory.” In the later case of Galpin v. Page, 18 Wall.
350, 365, 366—decided after, but at the same term as, Thomp-
son v. Whitman—the court, after referring to the general rule
as to the presumptions of jurisdiction in superior courts of gen-
eral jurisdiction, said that such presumptions ““only arise with
respect to jurisdictional facts concerning which the record is
silent. Presumptions are only indulged to supply the absence
of evidence or averments respecting the facts presumed.
They have no place for consideration when the evidence is
disclosed or the averment is made. When, therefore, the
record states the evidence or makes an averment with refer-
ence to a jurisdictional fact, it will be understood to speak
the truth on that point, and it will not be presumed that there
was other or different evidence respecting the fact, or that the
fact was otherwise than as averred.” In the same case: “It
s a rule as old as the law, and never more to be respected than
now, that no one shall be personally bound until he has had
his day in court, by which is meant, until he has been duly
cited to appear, and has been afforded an opportunity to be
heard.  Judgment without such ecitation and opportunity
wants all the attributes of a judicial determination; it is
judicial usurpation and oppression, and can never be upheld
where justice is justly administered.”

The question of the jurisdiction of the Pennsylvania court
being then open, on this record, let us see what presumptions
arise from the showing made by it.

The complaint in this case, as we have seen, alleged that on
the third day of December, 1897, —the date of the insurance
certificate—as well as prior and subsequent thereto, the de-
fen'dant assoclation engaged in business in Pennsylvania,
soh.citing applications for insurance and issuing policies to
tesidents of that Commonwealth. The answer denied each
and every material allegation in the complaint, and such a

YOL. coiv—2
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denial under the Indiana Code of Civil Procedure was suffi-
cient to put the plaintiffs upon proof of every fact that was
essential in establishing their cause of action. Thornton’s
Indiana Code, art. 10, § 47; Title Pleadings; Rev. Stat. § 914.

The burden of proof was therefore upon the plaintiffs to
show by what authority the Pennsylvania court could legally
enter a personal judgment against a corporation which, ac-
cording to the complaint itself, was a corporation of another
State and was not alleged to have appeared in person or by
an attorney of its own selection or to have been personally
served with process. This burden the plaintiffs met by in-
troducing in evidence a complete transeript of the record of
the action in the Pennsylvania court from which it appeared:
1. That the defendant association was sued in the Pennsyl-
vania court as a life insurance association of Indiana, was
alleged to have been engaged in business in Pennsylvania, and
was so engaged before and after the certificate of insurance in
question was issued. 2. That the summons in that action was
served on the Commissioner of Insurance for Pennsylvania,
the defendant association not having appointed an agent in
that Commonwealth upon whom process could be served nor
having appeared by an attorney or representative. 3. That
the Insurance Commissioner not having appeared in the
action, judgment was taken against the defendant; and that
is the judgment here in suit.

It was further made to appear in the present action that
when the contract of insurance was executed, as well as before
and since, it was provided by a statute of Pennsylvania, ap-
proved June 20, 1883, P. L. 134, amendatory of a previous
statute of that Commonwealth establishing an Insurance De-
partment, as follows: “No insurance company, not of this
State, nor its agents, shall do business in this State until it
has filed with the Insurance Commissioner of this State a
written stipulation, duly authenticated by the company,
agreeing that any legal process affecting the company served
on the Insurance Commissioner, or the party designated by
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him, or the agent specified by the company to receive service
of process for said company, shall have the same effect as if
served personally on the company within this State, and if
such company should cease to maintain such agent in this
State so designated, such process may thereafter be served
on the Insurance Commissioner; but so long as any liability
of the stipulating company to any resident of this State con-
tinues, such stipulation cannot be revoked or modified, except
that a new one may be substituted, so as to require or dis-
pense with the service at the office of said company within
this State, and that such service of process according to this
stipulation shall be sufficient personal service on the com-
pany. The term process shall be construed to mean and in-
clude any and every writ, rule, order, notice or decree, includ-
ing any process of execution that may issue in or upon any
action, suit or legal proceeding to which said company may
be a party by themselves, or jointly with others, whether the
same shall arise upon a policy of insurance or otherwise, by
or in any other court of this Commonwealth having jurisdic-
tion of the subject matter in controversy, . . . and in
default of an agent appointed by the company as aforesaid,
then the officer so charged with the service of said process,
shall, in like manner, deputize the sheriff, constable or other
officer aforesaid of the county where the agent, if any there
be, named by the Insurance Commissioner, may reside, to
serve the same on him; and in default of such agent named
by the Insurance Commissioner, as aforesaid, then in like man-
ner to deputize the sheriff, constable or other officer as afore-
S.jstid of the county where the office of the Insurance Commis-
sioner may be located, to serve the same on him, and each and
every service so made, shall have the same force and effect
Fo all intents and purposes as personal service on said company,
In the county where said process issued; . . .”

The defendant association introduced no evidence. If
looking alone at the pleadings in the Pennsylvania suit it
be taken that at the time of the contract in question the
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Indiana corporation was engaged in transacting, at least,
some business in Pennsylvania, without having complied with
the provisions of the above statute of that Commonwealth—
that is, without having filed with the Insurance Commissioner
the written stipulation required by that statute—still, plain-
tiffs cannot claim, on the present record, the full benefit of
the general rule that the judgment of a court of superior au-
thority, when proceeding within the general scope, of its powers,
is presumed to act rightly within its jurisdiction; that nothing
shall be “intended to be out of the jurisdiction of a superior
court but that which specially appears to be so.” Peacock
v. Bell, 1 Saunders, 73, 74. When a judgment of a court of
superior authority is attacked collaterally for the want of
jurisdiction, such a presumption cannot be indulged when
it affirmatively appears from the pleadings or evidence that
jurisdiction was wanting. We make this observation in view
of the fact, distinctly shown by the plaintiffs themselves, that

the policy of insurance and contract in question was, in fact,
executed in Indiana and not in Pennsylvania. The policy
sued on provided as one of its conditions that “for all purposes
and in all cases this contract shall be deemed to have been made
at the special office of this association in the State of Indiana,
U. S. A, and all benefits and claims thereunder shall be pay-

»

able at such office.” Besides, to the complaint or petition in
the Pennsylvania court was appended the following memo-
randum signed by the attorney for the plaintiffs: “The above
contract of insurance is governed by the laws of the State of
Indiana, the contract having been entered into at Indianapolis.”
And when the suit was brought in Pennsylvania the plaintiffs
were confronted with the condition in the policy that “it is
expressly understood and agreed that no action shall be main-
tained nor recovery had for any claims under or in virtue of
this policy, after the lapse of six months from the death of
said member,” McNally. More than six months had elapsed
after McNally’s death before the suit was instituted in Penn-
sylvania. In order to obviate this difficulty the plaintiffs in
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their declaration or statement in assumpsit, in the Pennsyl-
vania court, alleged that the contract of insurance was gov-
erned by the laws of Indiana, “the contract having been en-
tered into at Indianapolis, Indiana;” also, that “said policy
of insurance and the contract touching the issuing the same
were executed in the State of Indiana, in which State all pro-
visions limiting liability on policies where suit is not brought
within a certain time are held void and of no account.” The
plaintiffs cannot, therefore, be heard now to say that the
contract was not, in fact, made in Indiana. What they alleged
in the Pennsylvania suit precluded the idea that the contract
of insurance was made in that Commonwealth. Indeed, if
they had alleged that the business was transacted in Penn-
sylvania their action on the contract would have been defeated
by the condition in the policy that no suit thereon could be
brought on it after the expiration of six months from the death
of the person whose life was insured. _

But even if it be assumed that the insurance company was
engaged in some business in Pennsylvania at the time the con-
tract in question was made, it cannot be held that the com-
pany agreed that service of process upon the Insurance Com-
missioner of that Commonwealth would alone be sufficient to
bring it into court in respect of all business transacted by it,
no matter where, with or for the benefit of citizens of Penn-
sylvania. Undoubtedly, it was competent for Pennsylvania
to declare that no insurance corporation should transact busi-
Ness within its limits without filing the written stipulation
specified in its statute. Lafayette Ins. Co. v. French, 18 How.
404; Paul v. Virginia, 8 Wall. 168; Hooper v. California, 155
U.S. 648, 653, and authorities cited; Waters-Pierce 0il Co. v.
Texaspl T NS 28, 45. Tt isequally true that if an insurance
corporation of another State transacts business in Pennsyl-
Vana without complying with its provisions it will be deemed
to have assented to any valid terms prescribed by that Com-
monwealth as a condition of its right to do business there; and
1t will be estopped to say that it had not done what it should
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have done in order that it might lawfully enter that Common-
wealth and there exert its corporate powers. In Railroad
Company v. Harris, 12 Wall. 65, 81, the question was as to the
jurisdiction of the Supreme Court of the District of Columbia
of a suit against a corporation in Maryland, whose railroad
entered the District with the consent of Congress. This court
said: “It (the corporation) cannot migrate, but may exercise
its authority in a foreign territory upon such conditions as
may be preseribed by the law of the place. One of these con-
ditions may be that it shall consent to be sued there. If it
does business there it will be presumed to have assented and
will be bound accordingly.” This language was cited and ap-
proved in Railway Company v. Whatton, 13 Wall. 270, 285.
The same question was before the court in Ex parte Schollen-
berger, 96 U. S. 369, 376, and the principle announced in the
Harris and Whatton cases was approved. In the Schollen-
berger case the Pennsylvania statute here in question was in-
volved. To the same effect are the following cases: Ehrman
v. Teutonia Ins. Co., 1 McCrary, 123, 129; Knapp, Stout &
Co. v. Nat. Mut. Fire Ins. Co., 30 Fed. Rep. 607; Berry v.
Knights Templars’ & Masons’ Life Indemnity Co., 46 Fed.
Rep. 439, 441, 442; Diamond Plate Glass Co. v. Minneapolis
Mut. Fire Ins. Co., 55 Fed. Rep. 27; Stewart v. Harmon, 98
Fed. Rep. 190, 192.

Conceding then that by going into Pennsylvania, without
first complying with its statute, the defendant association may
be held to have assented to the service upon the Insurance
Commissioner of process in a suit brought against it there in
respect of business transacted by it in that Commonwealth,
such assent cannot properly be implied where it affirmatively
appears, as it does here, that the business was not transacted
in Pennsylvania. Indeed, the Pennsylvania statute, upon its
face, is only directed against insurance companies who do
business in that Commonwealth—“in this State.” While the
highest considerations of public policy demand that an in-
surance corporation, entering a State in defiance of a statute




OLD WAYNE LIFE ASS’'N ». McDONOUGH. 23
204 U. 8. Opinion of the Court.

which lawfully preseribes the terms upon which it may exert
its powers there, should be held to have assented to such
terms as to business there transacted by it, it would be going
very far to imply, and we do not imply, such assent as to
business transacted in another State, although citizens of the
former State may be interested in such business.

As the suit in the Pennsylvania court was upon a contract
executed in Indiana; as the personal judgment in that court
against the Indiana corporation was only upon notice to the
Insurance Commissioner, without any legal notice to the de-
fendant association and without its having appeared in per-
son, or by attorney or by agent in the suit; and as the act of
the Pennsylvania court in rendering the judgment must be
deemed that of the State within the meaning of the Fourteenth
Amendment,! we hold that the judgment in Pennsylvania
was not entitled to the faith and credit which by the Con-
stitution is required to be given to the public acts, records
and judicial proceedings of the several States, and was void
as wanting in due process of law.

The judgment of the Supreme Court of Indiana must, there-
fore, be reversed, with directions for further proceedings not
inconsistent with this opinion.

It is so ordered.

1 Ez parte Virginia, 100 U. S. 339, 346, 347; Neal v. Delaware, 103 U. S,
370; Yick Wo v. Hopkins, 118 U. 8. 356; Gibson v. Mississippi, 162 U. S.
565; Chicago, Burlington &c. R. R. v. Chicago, 166 U. S. 226, 233, 234.
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APPEAL FROM THE COURT OF APPEALS OF THE DISTRICT OF
COLUMBIA.

No. 43. Argued October 19, 1906.—Decided January 7, 1907.

Where the bill is solely to restrain the Secretary of the Treasury from pay-
ing specific sums to a specific party this court may take judicial notice
of the fact that such payments have actually been made and in that
event whether rightfully made or not is a moot question.

While the courts may protect a citizen against wrongful acts of the Gov-
ernment affecting him or his property, the remedy is not necessarily
by injunction, suit for which is an equitable proceeding, in which the
interests of the defendant as well as those of the plaintiff will be con-
sidered.

Subsequent ratification is equivalent to original authority; and where
Congress authorizes the acquisition of territory in a specific manner
from a specific party, and it is otherwise acquired, the subsequent action
of Congress in enacting laws for the acquired territory amounts to a full
ratification of the acquisition, and the action of the Executive in regard
thereto; and the concurrent action of Congress and the Executive in this
respect is conclusive upon the courts.

The courts have no supervising control over the political branch of the
Government in its action within the limits of the Constitution.

The title of the United States to the Canal Zone in Panama is not imper-
fect either because the treaty with Panama does not contain technical
terms used in ordinary conveyances of real estate or because the bound-
aries are not sufficient for identification, the ceded territory having been
practically identified by the concurrent action of the two interested
nations.

Under the commerce clause of the Constitution, Congress has power to
create interstate highways, including canals, and also those wholly within
the Territories and outside of state lines.

The previous declarations of this court upholding the power of Congress to
construct interstate or territorial highways are not obiter dicta; and to
announce a different doctrine would amount to overruling decisions on
which rest a vast volume of rights and in reliance on which Congress has
acted in many ways.

25 App. D. C. 510, affirmed.

IN a general way it may be said that this is a suit brought
in the Supreme Court of the District of Columbia by the ap-
pellant, alleging himself to be a citizen of Illinois and the
owner of property subject to taxation by the United States,
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to restrain the Secretary of the Treasury from paying out
money in the purchase of property for the construction of a
canal at Panama, from borrowing money on the credit of the
United States, from issuing bonds or making any payments
under the act of Congress, June 28, 1902, 32 Stat. 481, provid-
ing for the acquisition of property and rights from Colombia
and the canal company and the construction and operation
of the canal and the Panama Railroad. The Republic of
Panama and the New Panama Canal Company of France
were named parties defendant, but they were not served with
process and made no appearance. A demurrer to the bill
was sustained, and the bill dismissed. This decree was affirmed
by the Court of Appeals, from whose decision this appeal was
taken.

Mr. Warren B. Wilson, appellant, pro se:

The doctrine is fully established that in proper cases, com-
pulsory process, both mandamus and injunction, may be issued
by the courts at the suit of private persons interested, to re-
quire such officials to do or refrain from doing, in their official
capacity, things which the court can see it is their positive legal
duty to do or not to do. Marbury v. Madison, 1 Cr. 137; Ken-
dall v. United States, 12 Pet. 524; United States v. Schurz, 102
U. 8. 378; United States v. Black, 128 U. S. 40; United States v.
Bayard, 4 Mackey, 312; Noble v. U. R. L. R. R. Co., 147 U. 8.
165.

That a bill to restrain an unlawful disbursement of public
funds or issue of public obligations is a proper case, and a pri-
vate citizen has the necessary special interest to enable him to
sustain such a bill as the present, is also clear. Crampton v.
Zabriskie, 101 U. 8. 601; Dillon on Mun. Corp., §§914-923;
Lowisiana Board v. M cComb, 92 U. S. 531; Rippe v. Becker, 56
Minnesota, 100; Pennoyer v. McConnaugh, 140 U. S. 1; Burke v.
Snively, 208 llinois, 320; The Liberty Bell, 23 Fed. Rep. 831.

The suit is not a suit against the United States.

The cases already cited and the practically uniform course
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of authority, establish that suits of this character to restrain
public officials from misapplying public money are not open to
this or any other objection. The State, or the United States,
as the case may be, has an interest in the question whether
the funds in the treasury shall be preserved for lawful uses or
wasted in unlawful uses, and in a similar case a private corpo-
ration would be made defendant.

But the legal impossibility of making the State or United
States a party in such cases does away with the necessity and a
decree may be had against the official. Osborn v. Bank of U. S.,
9 Wheat. 738; Davis v. Gray, 16 Wall. 203; Dodge v. Woolsey,
18 How. 331; Allen v. B. & O. R. R. Co., 114 U. S. 311; Var-
ginta Coupon cases, 114 U. S. 269; United States v. Lee, 106
U. S. 196, 212-215; Tindal v. Wesley, 167 U. S. 204.

The thing sought to be prevented here is exactly of the kind
that has been constantly controlled, namely, an unlawful
expenditure of the public money, and issue of public bonds not
in exercising administrative diseretion, and not in government
at all, but in an unauthorized business venture. A case in-
volving that question is one of private right, as to which the
courts should and do give judgment, and not a political one,
upon which they do not pass. Crampion v. Zabriskie, 101
U. S. 601; Dillon on Mun. Corp., §§ 914-924; Rippe v. Becker,
56 Minnesota, 100; Burke v. Snively, 208 Illinois, 328.

The treaty with Panama is not a performance of the condi-
tions of the act of Congress because: Whatever has been ac-
quired has not been acquired in the way required by the statute,
i. e., not by treaty from Colombia. And the things required
to be acquired by treaty from Colombia have not been acquired
at all, either from Colombia or Panama. It is not a compliance,
because what was acquired was not acquired by treaty from
Colombia. The statute in terms, requires the property and
rights described to be obtained by treaty from the Republic of
Colombia; and in that event, the other conditions being met,
purports to authorize a payment to the Republic of Colombia.
It is not a compliance with the terms used, that these rights
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and privileges shall have been obtained by force from the Re-
public of Colombia, or by treaty or otherwise from anyone else;
nor does this act in terms authorize under any conditions the
payment of any money to the Republic of Panama.

The treaty with Panama is not a compliance with the con-
ditions precedent set out in the act, because the things required
to be acquired from Colombia have not been acquired at all
from Colombia or Panama. The boundaries of the strip sup-
posed to be conveyed by the treaty with Panama, are not de-
fined in that treaty, nor are any means afforded by which they
can be defined. The grant is, therefore, void for uncertainty.

This condition precedent has, further, not been complied
with, because the President has not acquired, for and on be-
half of the United States the perpetual control of a strip of
land six miles wide, including jurisdiction to make police and
sanitary laws, and establish judicial tribunals to enforce them.

Congress has under the Constitution no authority to employ
the public funds arising from all sources, including taxes, im-
posts and duties, laid and collected, money borrowed on the
credit of the United States, and the proceeds of the disposition
of the territory and other property of the United States, in
making or buying and operating commercial canals and rail-
roads and conducting like enterprises, in foreign countries.

This measure can derive no support from the power to reg-
ulate commerce among the several States, with foreign States
and with the Indian tribes.

The power is to regulate, not to carry on, commerce. The
power to regulate commerce is the power to prescribe the rule
according to which it shall be carried on or governed. Gib-
bons v. Ogden, 9 Wheat. 1; Cooley v. Port Wardens, 12 How.
299; Welton v. Mossouri, 91 U. S. 279; Tiernan v. Rinker, 102
U. 8. 123; Gloucester Ferry Co.v. Pennsylvania, 114 U. S. 196;
Interstate Comm. Comm. v. Brimson, 154 U. S. 447; E. C. Knight
Co. v. United States, 156 U. S. 1; Addyston Pipe &c. Co. v.

United States, 175 U. 8. 211; Northern Securities Co. v. United
States, 193 U. 8. 197.
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The power is to regulate not to carry on commerce, and the
power to carry on commerce cannot be implied from the power
to regulate it.

The term ““implied powers ” in general use, is unfortunate and |
inaccurate. The better term is that used in Gibbons v. Ogden,

‘ “included,” or “comprehended powers.”

A grant of powers to do one thing implies no power to do
anything else. It includes a full choice of means, but the
thing proposed to be done must always be the particular thing
authorized; thus, navigation is commerce. Consequently Con-
gress may regulate navigation, “because in regulating naviga-
tion, it is regulating commerce.”  Gibbons v. Ogden, 9 Wheat. 1.

The measure can derive no support from the power to estab-
lish postoffices and post-roads. It is not even attempted by
this statute to establish this canal as a post-road. The general
statute, making all canals post-roads while the mail is carried
on them, means all canals in the United States. [

The measure can derive no support from the power to de-
clare war, which, as construed in McCullough v. Maryland, 4
Wheat. 407 and M<iller v. United States, 11 Wall. 268, means
the power to declare and carry on war. That means the whole
power of the United States—both the power of the President
and Congress.

The power is to carry on war, not to carry on commerce.
This is commerce; transportation is commerce. Gibbons V.
Ogden, 9 Wheat. 1; Joint Traffic Assn. v. United Stales, 171
U. 8. 515.

The measure can derive no support from the provision that
“(Congress shall have power to lay and collect taxes, duties,
imposts and excises, to pay the debts and provide for the com-
mon defense and general welfare of the United States.”

!

Mr. Assistant Attorney General Russell, Mr. Glenn E. Husted
and The Solicitor General for appellee:

Complainant is without right to sue.

There is no averment that he pays to the United States any
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taxes whatever. But if he is a taxpayer he is not entitled to
bring such a suit unless he shows some direct and special injury
to himself above that suffered by others. Grant v. Cooke, 7
D. C. Rep. 166; State v. Thorson (S. D.), 33 L. R. A. 584; 1
Beach, Mod. Eq. Juris., §§ 641, 642; 1 High on Injunction, §9;
Georgetown v. Alex. Canal Co., 12 Pet. 91, 99.

The payments sought to be enjoined having been made and
thirty million dollars in bonds issued, of which the court will
take judicial notice, this attempt to restrain payment is largely
a moot question, which the court will not consider. Mills v.
Green, 159 U. 8. 651; Am. Book Co. v. Kansas, 193 U. 8. 49, 52;
Cheong Ah Moy v. United States, 113 U. 8. 216.

Title to the canal strip having been acquired, this suit in
effect seeks to restrain the Government from improving its
property. The United States is therefore a necessary party.
It has not consented to be sued and cannot be sued without
its consent.  Belknap v. Schild, 161 U. 8. 10; International Sup-
ply Company v. Bruce, 194 U. S. 601; Oregon v. Hitchcock, 202
U. 8. 60.

That this court will not attempt to enjoin the enforcement
by the Executive of a statute simply because it is alleged to be
unconstitutional is too well established to call for argument.
Mississippt v. Johnson, 4 Wall. 475 ; Sutherland v. The Governor,
29 Michigan, 820, 329; Georgia v. S tanton, 6 Wall. 50; Decatur v.
Spaulding, 14 Pet. 497, 515.

The treaty with the Republic of Panama complies with the
Spooner Act, if such compliance is necessary. This court has
frequently affirmed the principle that statutes should be given
4 reasonable construction and application. United States v.
Kirby, 7 Wall, 482, 486-487; Blake v. National Bank, 23 Wall.
309, 320; Lau Ow Bew v. United States, 144 U. S. 47, 59; In re
({hapma,n} 166 U. S. 661, 667; Bate Ref. Co. v. Sulzberger, 157
U.8. 1, 37; Collins v. New Hampshire, 171 U. S. 30, 34; Knowl-
tonv. Moore, 178 U. §. 41, 77; Interstate Comm. Comm. v. Baird,
194 U. 8. 38

The Spooner Act, the treaty with Panama, and the construc-
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tion of the canal are not unconstitutional. Monongahela Nav.
Co. v. United States, 148 U. S. 312, 334; California v. Ceniral
Pac. Co., 127 U. S. 1; Luxton v. North River Bridge Co., 153 U. 8.
525, 530; Gilman v. Philadelphia, 3 Wall. 713.

Mr. Justice BrREWER, after making the foregoing state-
ment, delivered the opinion of the court.

If the bill was only to restrain the Secretary of the
Treasury from paying the specific sums named therein, to wit,
$40,000,000, to the Panama Canal Company, and $10,000,000
to the Republic of Panama, it would be sufficient to note the
fact, of which we may take judicial notice, that those payments
have been made and that whether they were rightfully made or
not is, so far as this suit is concerned, a moot question. Cheong
Ah Moy v. United States, 113 U. S. 216; Mills v. Green, 159
U. S. 651; American Book Company v. Kansas, 193 U. S. 49;
Jones v. Montague, 194 U. S. 147.

But the bill goes further and seeks to restrain the Secretary
from paying out money for the construction of the canal,
from borrowing money for that purpose and issuing bonds
of the United States therefor. In other words, the plaintiff
invokes the aid of the courts to stop the Government of the
United States from carrying into execution its declared pur-
pose of constructing the Panama Canal. The magnitude of
the plaintiff’s demand is somewhat startling. The construc-
tion of a canal between the Atlantic and Pacific somewhere
across the narrow strip of land which unites the two continents
of America has engaged the attention not only of the United
States but of other countries for many years. Two routes,
the Nicaragua and the Panama, have been the special objects
of consideration. A company chartered under the laws of
France undertook the construction of a canal at Panama.
This was done under the superintendence and guidance of the
famous Ferdinand de Lesseps, to whom the world owes the
Suez Canal. To tell the story of all that was done in respect
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to the construction of this canal, prior to the active inter-
vention of the United States, would take volumes. It is
enough to say that the efforts of De Lesseps failed. Since
then Panama has seceded from the Republic of Colombia
and established a new republic which has been recognized by
other nations. This new republic has by treaty granted to the
United States rights, territorial and otherwise. Acts of Con-
gress have been passed providing for the construetion of a
canal, and in many ways the executive and legislative depart-
ments of the Government have committed the United States
to this work, and it is now progressing. For the courts to
interfere and at the instance of a citizen, who does not disclose
the amount of his interest, stay the work of construction by
stopping the payment of money from the Treasury of the
United States therefor, would be an exercise of judicial power
whieh, to say the least, is novel and extraordinary.

Many objections may be raised to the bill. Among them
are these: Does plaintiff show sufficient pecuniary interest in
the subject matter? Is not the suit really one against the
Government, which has not consented to be sued? Is it any
more than an appeal to the courts for the exercise of govern-
mental powers which belong exclusively to Congress? We do
1ot stop to consider these or kindred objections; yet, passing
them in silence must not be taken as even an implied ruling
against their sufficiency. We prefer to rest our decision on
the general scope of the bill.

Clearly there is no merit in plaintiff’s contentions. That,
generally speaking, a citizen may be protected against wrongful
acts of the Government affecting him or his property may be
conceded. That his remedy is by injunction does not follow.
A suit for an injunction is an equitable proceeding, and the
Interests of the defendant are to be considered as well as
those of the plaintiff. Ordinarily it will not be granted when
there is adequate protection at law. In the case at bar it is
clear not only that plaintiff is not entitled to an injunction,
but also that he presents no ground for any relief,
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He contends that whatever title the Government has was
not acquired as provided in the act of June 28, 1902, by treaty
with the Republic of Colombia. A short but sufficient answer
is that subsequent ratification is equivalent to original au-
thority. The title to what may be called the Isthmian or
Canal Zone, which at the date of the act was in the Republic
of Colombia, passed by an act of secession to the newly formed
Republic of Panama. The latter was recognized as a nation
by the President. A treaty with it, ceding the Canal Zone,
was duly ratified. 33 Stat. 2234. Congress has passed sev-
eral acts based upon the title of the United States, among them
one to provide a temporary government, 33 Stat. 429; another,
fixing the status of merchandise coming into the United States
from the Canal Zone, 33 Stat. 843; another, prescribing the
type of canal, 34 Stat. 611. These show a full ratification by
Congress of what has been done by the Executive. Their
concurrent action is conclusive upon the courts. We have no
supervising control over the political branch of the Govern-
ment in its action within the limits of the Constitution. Jones
v. United States, 137 U. S. 202, and cases cited in the opinion;
In re Cooper, 143 U. 8. 472, 499, 503.

It is too late in the history of the United States to question
the right of acquiring territory by treaty. Other objections
are made to the validity of the right and title obtained from
Panama by the treaty, but we find nothing in them deserving
special notice.

Another contention, in support of which plaintiff has pre-
sented a voluminous argument, is that the United States has
no power to engage in the work of digging this canal. His
first proposition is that the Canal Zone is no part of the terri-
tory of the United States, and that, therefore, the Govern-
ment is powerless to do anything of the kind therein. Arti-
cle 2 of the treaty, heretofore referred to, “grants to the
United States in perpetuity the use, occupation and control of
a zone of land and land under water for the construction,
maintenance, operation, sanitation and protection of said
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canal.” By article 3, Panama ““grants to the United States
all the rights, power and authority within the zone mentioned
and described in article 2 of this agreement, . . . which
the United States would possess and exercise if it were the
sovereign of the territory within which said lands and waters
are located, to the entire exclusion of the exercise by the
Republic of Panama of any such sovereign rights, power or
authority.”

Other provisions of the treaty add to the grants named in
these two articles further guaranties of exclusive rights of the
United States in the construction and maintenance of this
canal. It is hypereritical to contend that the title of the
United States is imperfect, and that the territory described
does not belong to this Nation, because of the omission of some
of the technical terms used in ordinary conveyances of real
estate.

Further, it is said that the boundaries of the zone are not
described in the treaty; but the description is sufficient for
identification, and it has been practically identified by the
concurrent action of the two nations alone interested in the
matter. The fact that there may possibly be in the future
some dispute as to the exact boundary on either side is im-
material. Such disputes not infrequently attend conveyances
of real estate or cessions of territory. Alaska was ceded to us
forty years ago, but the boundary between it and the English
possessions east was not settled until within the last two or
three years. Yet no one ever doubted the title of this republic
to Alaska.

Again, plaintiff contends that the Government has no power
to engage anywhere in the work of construeting a railroad
or c‘fmal. The decisions of this court are adverse to this con-
tention. In California v. Pacific Railroad Company, 127 U. 8.
1, 39, it was said:

“It cannot at the present day be doubted that Congress,
under the power to regulate commerce among the several

ol . .
lates, as well as to provide for postal accommodations and
VOL. cCIvV—3
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military exigencies, had authority to pass these laws. The
power to construet, or to authorize individuals or corpora-
tions to construct, national highways and bridges from State
to State, is essential to the complete control and regulation
of interstate commerce. Without authority in Congress to
establish and maintain such highways and bridges, it would
be without authority to regulate one of the most important
adjuncts of commerce. This power in former times was
exerted to a very limited extent, the Cumberland or National
road being the most notable instance. Its exertion was but
little called for, as commerce was then mostly conducted by
water, and many of our statesmen entertained doubts as to
the existence of the power to establish ways of communica-
tion by land. But since, in consequence of the expansion of
the country, the multiplication of its products, and the in-
vention of railroads and locomotion by steam, land trans-
portation has so vastly increased, a sounder consideration of
the subject has prevailed and led to the conclusion that Con-
gress has plenary power over the whole subject. Of course the
authority of Congress over the Territories of the United States,
and its power to grant franchises exercisable therein, are, and
ever have been, undoubted. But the wider power was very
freely exercised, and much to the general satisfaction, in the
creation of the vast system of railroads connecting the Kast
with the Pacific, traversing States as well as Territories, and
employing the agency of state as well as Federal corporations.
See Pacific Railroad Removal cases, 115 U. S. 1, 14, 18.”

In Luxton v. North River Bridge Company, 153 U. S. 525,
529, Mr. Justice Gray, speaking for the court, said:

“(Congress, therefore, may create corporations as appropriate
means of executing the powers of government, as, for instance,
a bank for the purpose of carrying on the fiscal operations of
the United States, or a railroad corporation for the purpose
of promoting commerce among the States. McCulloch V.
Maryland, 4 Wheat. 316, 411, 422; Osborn v. Bank of United
States, 9 Wheat. 738, 861, 873; Pacific Railroad Removal cases,
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115 U. 8. 1, 18; California v. Pacific Railroad, 127 U. S. 1, 39.
Congress has likewise the power, exercised early in this century
by successive acts in the Cumberland or National road, from
the Potomac across the Alleghanies to the Ohio, to authorize
the construction of a public highway connecting several States.
See Indiana v. Unaited States, 148 U. S. 148.”

See also Monongahela Navigation Company v. United States,
148 U. S. 312.

These authorities recognize the power of Congress to con-
struct interstate highways. A Jortiori, Congress would have
like power within the Territories and outside of state lines, for
there the legislative power of Congress is limited only by the
provisions of the Constitution, and cannot conflict with the
reserved power of the States. Plaintiff, recognizing the force
of these decisions, seeks to obviate it by saying that the ex-
pressions were obiter dicta, but plainly they were not. They
announce distinctly the opinion of this court on the questions
presented, and would have to be overruled if a different doc-
trine were now announced. Congress has acted in reliance
upon these decisions in many ways, and any change would
disturb a vast volume of rights supposed to be fixed; but we
see no reason to doubt the conclusions expressed in those
opinions, and adhere to them. The Court of Appeals was
right, and its decision is

Affirmed.
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ERROR TO THE SUPREME COURT OF THE STATE OF OHIO.
No, 446. Argued November 14, 15, 1906,—Decided January 7, 1907.

The highest court of a State is, except in the matter of contracts, the ulti-
mate tribunal to determine the meaning of its statutes.

Where the highest court of a State has, without opinion, sustained the
validity of a state statute and there were at least two questions of con-
struction before it, one of which excluded all Federal objections on which
its deeision can rest, until it is shown which construction the state court
accepted, this court cannot hold the statute to be unconstitutional.

While a state legislature may not arbitrarily select certain individuals
for the operation of its statutes, the selection in order to be obnoxious
to the equal protection clause of the Fourteenth Amendment must be
clearly and actually arbitrary and unreasonable and not merely possi-
bly so.

Writ of error to review 74 Ohio St. 524, dismissed.

THE sole question in this case, as stated by counsel for
plaintiff in error, is whether the following section of the stat-
utes of Ohio contravenes section 1 of the Fourteenth Amend-
ment of the Constitution of the United States:

“Every president, director, cashier, teller, clerk or agent
of any banking company who shall embezzle, abstract or
wilfully misapply any of the moneys, funds or credits of such
company, or shall, without authority from the directors, issue
or put forth any certificate of deposit, draw any order or bill
of exchange, make any acceptance, assign any notes, bonds,
drafts or bills of exchange, mortgage, judgment or decree, or
shall make any false entry in any book, report or statement
of the company, with intent in either case to injure or defraud
the company, or any other company, body politic or corporate,
or any individual person, or to deceive any officer of the com-
pany, or any agent appointed to inspect the affairs of any
banking company in this State, shall be guilty of an offense,
and, upon conviction thereof, shall be confined in the peni-
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tentiary, at hard labor, not less than one year nor more than
ten years.” Section 30, Act of March 21, 1851, entitled “ An
act to authorize free banking,” as amended April 24, 1879,
76 O. L. 74; 2 Bates’ Annotated Ohio Statutes, 6th ed., §§ 3821
-3885.

Plaintiff in error, who was cashier of the Canton State Bank,
a bank incorporated under the above “free banking” act, was
indicted in the Court of Common Pleas of Stark County for
a violation of this section. A demurrer to the indictment
having been overruled, he, before arraignment, sued out a
writ of habeas corpus in the circuit court of that county.
Thereafter the final judgment of the Supreme Court of the
State in that proceeding having been adverse, he brought the
case here on this writ of error.

Mr. William A. Lynch for plaintiff in error:
The prosecution of plaintiffs in error under section 30, as
amended in 1879, violates section 1 of the Fourteenth Amend-

ment. If the court holds that section 30 includes only the
officials and agents of the so-called free banks, then this stat-
ute and these prosecutions deprive the plaintiffs in error of
their liberty without due process of law and deny to them
the equal protection of the laws, because the statute is en-
forcible against a very small part of a class of persons all of
whom act under similar conditions and circumstances ; if the
court holds that section 30 includes the officials and agents
of all incorporated banks, but excludes those of unincorpo-
rated private banks, the same diserimination is presented in
principle, and the same result should follow. Caldwell v.
Tezas, 137 U. S. 692; Railroad Co. v. Matthews, 174 U. S. 96;
Ratlway Co. v. Ellvs, 165 U. S. 150; Giozza v. Tiernan, 148
U.aS.Eh51

The legislature has no power to treat the officials and agents
of the so-called free banks as a class by themselves. It can-
not create a class where none naturally exists. Classification
cannot be made arbitrarily, but must be based upon some
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difference which bears a just and proper relation to the at-
tempted classification. Railway Co. v. Ellis, 165 U. S. 150;
Railroad Co. v. Matthews, 147 U. 8. 96, 104; Connolly v. Union
Sewer Pipe Co., 184 U. S. 539.

Mr. Charles C. Upham and Mr. John W. Craine for defend-
ant in error:

The Fourteenth Amendment was not intended to repeal or
annul existing legislation or special laws, existing at the time
of its adoption, and when it was adopted the “Free Banking
Act” remained as much unimpaired as it was prior to the
adoption of that Amendment. While §30 of the “Free
Banking Act of 1851, Rev. Stats. §§ 3821-3885, was amended
April 24, 1879, if that amendment is constitutional, well and
good; but if it is unconstitutional the repealing clause falls
with the amendment, and the original act is restored. This
has been the uniform holding of the Supreme Court of Ohio,
‘which is the conclusive judge of state enactments. 67 Ohio St.
303, 306; 66 Ohio St. 482, 488; 60 Ohio St. 273.

Mr. JusticE BreEwEkr, after making the foregoing state-
ment, delivered the opinion of the court.

Counsel predicate the unconstitutionality of this statute,
not on its provisions standing by themselves, but on its rela-
tion to other statutes.

On February 26, 1873 (70 O. L. 40), an act was passed in
terms incorporating savings and loan associations, but with
powers such as in fact authorized the carrying on of ordinary
commercial banking. Under this statute a few institutions
were organized. In 1880 a general incorporation law was
enacted (Rev. Stat. Ohio, 1880, § 3235 and following), and
under it many banks were formed. In addition the banking
statistics of the State show that there are several banks owned
by unincorporated stockholders, copartnerships or individuals.
Now, in no statute, save the free banking act, is there any

)
\
\



BACHTEL ». WILSON.
204 U. S. Opinion of the Court.

section with provisions kindred to those in section 30 above
quoted, and the contention is that the plaintiff in error was
denied the “equal protection of the laws” guaranteed by the
Fourteenth Amendment, in that he was subject to prosecu-
tion and punishment for matters and things which, if done by
a cashier of any similar institution, whether unincorporated or
incorporated under the statutes of Ohio other than the free
banking act, would not subject him to punishment. The
cashiers of such other institutions are charged with duties
substantially the same as those of this plaintiff in error, and
yet the one may be punished for a violation of those duties
and the others not. Can the State single out a few men and
punish them for acts, when for like acts others are free from
liability?

No opinion was filed by the Supreme Court of the State,
and we, therefore, are not advised of the grounds upon which
that court held section 30 valid; yet that court did hold it
valid, and in the face of the same objections that are made
to it here. If “any banking company,” as found in the free
banking act, is applicable to every banking institution, no
matter under what statute organized, there is no violation
of the equal protection of the laws. Counsel for plaintiff in
error contend that the Supreme Court could not have given
s0 broad a meaning to those words, because they are in a
section treating of crimes, and the rule of strict construction,
which is universal in respect to criminal statutes, forbids its
extension to institutions other than those incorporated under
the act of which it is a part; because the title of the original
act, “An act to authorize free banking,” limits the scope of
the statute, and therefore the applicability of every section
therein; and, further, that as the free banking act, as origi-
pally passed, was only to be in force until the year 1872, it is
improbable that a eriminal provision of general application
should be inserted in an act so limited in the matter of time.
On the other hand, it is contended by the defendant in error
that the words in section 30, “any banking company,” em-
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brace all banking institutions in the State of Ohio, whether
incorporated under the free banking act or not, and this be-
cause the words themselves are broad and comprehensive,
because there is no other provision in the statutes for punish-
ing those who commit the offenses named in said section, and
it cannot be supposed that the legislature intended that other
like officials should be immune from punishment, and also
because section 30, both in the original act and also in the
Revised Statutes, has no apparent connection with, in no
way modifies or affects any other sections, and might as well
have been placed in the eriminal eode or by itself in the statutes.

But we are not called upon to decide which is the correct
interpretation. The Supreme Court of a State is the ultimate
tribunal to determine the meaning of its local statutes. We
are not to assume that that which seems more reasonable to
us also seemed more reasonable to and was adopted by it.
Before we can pronounce its judgment in conflict with the
Federal Constitution it must be made to appear that its de-
cision was one necessarily in confliet therewith and not that
possibly, or even probably, it was. It surely is not unworthy
of consideration that the legislature, having before it the
question of punishment for offenses committed by banking
officers, having made provision therefor by one section in
which it used the term “any banking company,” may have
believed that thereby it had included in its punitive pro-
visions all banking institutions, and that a repetition of that
section in other statutes was unnecessary. We do not decide
that this was so, but we do hold that in view of the silence
of the Supreme Court we are not justified in assuming that
it held that it was not so.

Further, if we assume that the Supreme Court was of the
opinion that section 30 was limited in its applicability to in-
stitutions incorporated under the free banking act, a question
will then be whether the selection of officers of those institu-
tions and subjecting them to punishment, when the officers
of all other banking institutions, guilty of similar offenses, are
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not so subject, is a denial of the equal protection of the laws.
The power of a state legislature to select certain individuals
for the operation of a statute is not an arbitrary power, one
that it can exercise without regard to any principle of classifi-
cation. And yet there is a power of selection. The Ifour-
teenth Amendment was not designed to prevent all exercise
of judgment by a state legislature of what the interests of the
State require and to compel it to run all its laws in the chan-
nels of general legislation. It may deem that social and busi-
ness conditions, without penal legislation, afford ample pro-
tection to the public against wrongdoing by certain officials,
while such legislation may be deemed necessary for like pro-
tection against wrongdoing by other officials charged with
substantially similar duties. The duties of a county or city
treasurer may be very like those of the treasurer of a charitable
or business corporation, and yet if the legislature prescribed
penalties for misconduct of the former and none for similar
misconduct of the latter it would be giving the amendment
extreme force to make it efficient to overthrow the statute
and thus relieve all treasurers from punishment. In short,
the selection, in order to become obnoxious to the Fourteenth
Amendment, must be arbitrary and unreasonable, not merely
possibly, but clearly and actually so. Carroll v. Greenwich
Insurance Co., 199 U. S. 401, 411. Would the singling out
for punishment of the officers of the free banks be an arbitrary
selection? The free banks, though they may be like other
banking institutions, are not in all respects the same.

_But here, too, we are not called upon for an absolute de-
asion, nor do we deem it necessary to determine whether
therff be such differences as will sustain the imposition of
bunishment of their officers, when none is cast upon the like
officers of other banks. We only refer to these matters to
indicate that there were at least two questions before the
Supreme Court involving the validity of section 30, one of
}Vhlch, at least, presents no matter of a Federal nature, and
I Tespect to each of which something may be said one way
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and the other, and until it is shown what the Supreme Court
did in fact decide, it is impossible to hold that the section as
construed by it is in conflict with the Federal Constitution.
Under those circumstances it is clear that we have no juris-
diction, Johnson v. Risk, 137 U. S. 300, and cases cited in
opinion, and the writ of error is
Dismussed.

BACHTEL ». WILSON, SHERIFF.
MILLER ». SAME.
DAVIS ». SAME.
VAN HORN ». SAME.

ERROR TO THE SUPREME COURT OF THE STATE OF OHIO.
Nos. 447, 448, 449 and 450. Argued November 14, 15, 1906,—Decided January 7, 1907.
Bachtel v. Wilson, ante p. 36, followed.

THE facts appear in the statement of the previous case
which was argued simultaneously herewith.

Mr. William A. Lynch for plaintiffs in error.!

Mr. Charles C. Upham and Mr. John W. Craine for defend-
ant in error.!

MR. JusTicE BREWER delivered the opinion of the court.

The same question controls these cases as the one just de-
cided, and, for the reasons given in the foregoing opinion,

they are
Dismissed.

1 For abstracts of arguments see ante, pp. 37, 38.
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KANN ». KING.
"WEBB ». KING.

APPEALS FROM THE COURT OF APPEALS FOR THE DISTRICT OF
COLUMBIA.

Nos. 16, 17. Argued March 8, 9, 1906.—Decided January 7, 1907.

Whatever power a court of equity may have to relieve a tenant from for-
feiture for breach of covenant to pay taxes, it cannot require the owner
to risk the loss of his property by compelling him to contest the validity
of an irredeemable tax title, based on taxes not paid by the tenant, so
that if the title be invalid the tenant may pay the taxes and be relieved
of the forfeiture, nor is this rule affected by the fact that the tax title
is held by a third party.

Where the forfeiture from which relief is sought has been occasioned by

® gross negligence of the person seeking relief the default is not one brought
about by accident or mistake.

Even if default in complying with a covenant has been brought about by
accident or mistake, in the absence of culpability of the other party a
court of equity will not relieve the party in default from forfeiture unless
it can be done with justice to the innocent party.

Where a lease contains a covenant to pay taxes, the fact that the owner
has on some occasions collected the amount from the tenant and himself
paid the taxes does not relieve the tenant from the obligation to pay the
taxes according to the lease, or, where it appears that his failure to do
S0 was not the result of the owner’s conduect, relieve him from the for-
feiture resulting from his breach of the covenant to pay them.

Where a tenant is in default and his lease subject to forfeiture for non-
payment of taxes for which the property has been sold, and before the
landlord determines to avail of the forfeiture, he offers to condone it
provided the tenant commence proceedings to have the outstanding
tax title declared invalid and secure him from loss in case it be sustained
and the tenant refuses so to do, no principle of equity prevents the land-
10Td., or renders his action fraudulent, in taking any course most con-
ducive to his own interest and not forbidden by law to regain possession

of the premises and to obviate the danger of a contest as to the validity
of the tax sale.

25 App. D. C. 182 reversed.
THE facts are stated in the opinion.

M r. William G. Johnson for appellants, Kann,
This eourt should not undertake to determine the question
of the validity of the tax title.
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If the adjudication of its invalidity is essential to com-
plainant’s right to relief, that inquiry should never have been
entered upon, but the bill should, for that reason alone, have
been dismissed.

Admitting the right of the court in this proceeding to try
the validity of the tax title at the suit of the tenant would
result in this obvious anomaly, namely:

If the court found the tax title to be valid, which it must
be conceded it could do if it can adjudicate upon it at all,
instead of placing the parties in statw quo, the essential pur-
pose of the relief from forfeiture, the court would be com-
pelled to complete the mischief originating in the tenant’s
default and destroy the title of both lessor and lessee.

Mr. R. Ross Perry, with whom Mr. R. Ross Perry, Jr. and
Mr. E. S. Theall were on the brief, for appellant, Webb:

The pleadings and testimony do not establish such a case
as entitles the complainant to relief in a court of equity against
an admitted forfeiture of a lease by breach of a covenant on
the part of the lessee (complainant) to pay all taxes accruing
during the demised term. Bowser v. Colby, 1 Hare, 109, 134;
Home v. Thompson, Sause & Scully’s Rep.; Rolfe v. Harris,
2 Price, 206 (220); White v. Warner, 2 Merivale, 459; Green
v. Bridges, 4 Simmons, 96; Reynolds v. Pitt, 19 Vesey, 134;
Gregory v. Wilson, 9 Hare, 683; Nokes v. Gibbons, 26 L. J. Ch.
433; Job v. Bannaster, 2 K. & J. 374.

All considerations applicable to a failure to insure apply
with augmented force to a failure to pay taxes. Fire does not
destroy title; a tax sale does.

Prior to the passage of the conveyancing act, the law was
settled in Erigland that save in cases of fraud, accident and
mistake, equity will not interfere when the measure of com-
pensation is uncertain, save where the breach concerns 2
covenant to pay rent. A breach of a collateral covenant does
not admit of a certain measure of compensation. A lessor
contracts in view of the law. Iis contract right to have 8
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collateral contract performed under penalty of forfeiture is
a right of property and cannot be taken from him, save by
process of condemnation.

It has been explicitly decided that, where due payment of
taxes is one of the covenants of a lease, and the taxes are al-
lowed to become delinquent by the lessee or his assigns, no
demand for their payment by the lessor is necessary before
declaring a forfeiture, and that equity will not relieve against
the forfeiture of a lease for breach of covenant when the
breach has been culpable, long persisted in, and detrimental.
Bacon v. Park, 19 Utah, 46; Baldwin v. Reese, 6 Ohio Decisions,
(Reprint), 556. See also Clark v. Barnard, 108 U. S. 436; Klein
v. Insurance Co., 104 U. S. 88; Thompson v. Insurance Co.,
104 U. 8. 252; Skinner v. Dayton, 2 Johns. Ch. 526; Bazter v.
Lansing, 7 Paige’s Ch. Rep. 350; Dunklee v. Adams, 20 Ver-
mont, 415; Ottawa Road Co. v. Murray, 15 Illinois, 336.

Such a breach of a covenant to pay taxes is not one that
can be compensated to a landlord. Hand v. Suravitz, 148
Pa. St. 202; Trinity Church v. Higgins, 48 N. Y. 532; Fry on
Specific Performance, § 41; Hill v. Barclay, 18 Ves. 63.

Where the tenant has covenanted to pay all aceruing taxes
upon the demised premises, no duty rests upon the landlord,
as between the tenant and himself, to keep watch upon the
tenant’s possible defaults and to avoid their consequences.
The true construction of the contract is that such taxes shall
be paid in the ordinary course of collection, and shall not
become in any way a burden on the lessor. Allen v. Dent,
72 Tennessee, 680. Such being the case, on no principle of
law can it be said to be the duty of the landlord in such a case
t(_) anticipate the tenant’s default, or to supervise him in the
discharge of his: covenanted duty, or to remedy his breach of
tovenant by positive action upon the lessor’s own part and
at his own expense.
ha’\I;‘ihe lessor’s conduet in herself paying the taxes and thep
i ng the lessee refund them to her was at the m.osty a gratui-
0Us act of favor on her part, for which she received no con-
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sideration. It still remained the lessee’s covenant duty to
herself in the first instance to pay these taxes when due to
the corporate authority. This line of conduet on the lessor’s
part did not divest her of her right to at any time require the
lessee to literally perform her covenant.

Where the tenant has not only allowed the demised premises
to be sold for taxes, but has continued his breach until a tax
deed for the demised premises has issued to an assignee of the
purchaser, the tenant cannot litigate the question of the
validity of that tax sale with the holder of the tax title at
the risk of the landlord. Bacon v. Park, 19 Utah, 46.

Mr. J. J. Darlington and Mr. Leon Tobriner for appellee:

The tax title is clearly invalid and presents no obstacle to
relief. 28 Stat. 282; Wailliams v. Peyton, 4 Wheat. 77, 79;
Ronkendorff v. Taylor's Lessee, 4 Pet. 349, 359; Marx v. Han-
thorn, 148 U. 8. 172, 180; Early v. Doe, 16 How. 617, 618;

Sargent v. Bean, 7 Gray, 125; Desmond v. Babbitt, 117 Massa-
chusetts, 235; Milner v. Clarke, 61 Alabama, 258; Ex parte
Thacher, 3 Sneed, 344.

Even if valid, the circumstances attending its purchase,
and the purposes of its acquisition and for which it has been
attempted to be used, are such as to prevent its being allowed
to stand in the way of relief in a court of equity.

The bill makes no persons parties who are not interested
in each of the two questions it presents, namely, whether the
tax title is valid, and whether the forfeiture shall be relieved
against and the lease continued; and for this reason alone, s
well as for others stated, it is not multifarious. Gaines V-
Chew, 2 How. 619; Oliver v. Piatt, 3 How. 411; Barney V.
Latham, 103 U. S. 214; Payne v. Hook, 7 Wall. 432; Hoe it
Wilson, 9 Wall. 501; McArthur v. Scott, 113 U. 8. 391; Cali-
fornia v. Southern Pac. Co., 157 U. S. 249. .

The courts below did not exceed their jurisdiction, elthel”
in principle or under the great weight of authority, in holdlng
that breach of a covenant to pay taxes may be relieved against
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in equity where there has been no tax sale, valid for any pur-
pose, and where, therefore, the taxes may still be paid and
the status quo fully restored. Lundin v. Schaeffel, 167 Mass-
achusetts, 465; Sanborne v. Woodman, 5 Cush. 36; Giles v.
Austin, 62 N. Y. 491; McTver v. Osborn, 146 Massachusetts,
499; Garner v. Hannah, 6 Duer, 273.

See, also, for additional cases in which relief was granted
against attempted forfeitures for forgetful or negligent omis-
sion to pay taxes, Noyes v. Anderson, 124 N. Y. 175; Mec-
Clartey v. Gokey, 31 Towa, 506; to make repairs within the
time limited, Bargent v. Thompson, 4 Giff. 473; to improve by
the erection of a building, Hagan v. Beck, 44 Vermont, 286;
to maintain a gas supply pipe, South Bend Oil Co. v. Edgell,
86 Am. St. Rep. 43; omission to pay an incumbrance assumed,
Honcock v. Carleton, 6 Gray, 39; Kopper v. Dyer, 59 Vermont,
477; Steel v. Branch, 40 California, 3, 11; covenants not to
assign until improvements are completed, Grigg v. Lands,
21 N. J. Eq. 494, 510-512.

Even if, under ordinary circumstances, the law were other-
Wise, as to the general power to relieve against forfeiture for
breach of such a covenant, the evidence warranted the court’s
ﬁnding in fact that the default in the case at bar was largely,
if not principally, occasioned by the lessor’s own inadvertence,
oversight or negligence, and its finding in law that a default,
S0 occasioned, should not be taken advantage of for the sole
purpose, confessed on the record, of getting rid of the un-
expired term and of obtaining a higher rent.

M. Justice Wrrte delivered the opinion of the court.

These appeals are from a decree of the Court of Appeals of
the District of Columbia, which adjudged that a tax-sale of
tertain real estate in the District was void, and which relieved
the lessee of the premises from a threatened forfeiture of the
lease, asserted to have resulted from the failure of the tenant
t pay the taxes to enforee which the tax-sale was made. The
complainant in the original bill was Caroline King, the lessee
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of the premises, and the defendants were Marianne A. B. Ken-
nedy (the lessor) and Louis Kann, Sigmund Kann and Myer
Cohen, whom it was alleged claimed to be either the equitable
or legal owners of the tax-title in question. The defendant
Kennedy died the day the bill was filed, and Henry Randall
Webb, as her executor, and Maria G. Dewey, as her heir at law,
were substituted as defendants.

The lessor prosecuted an appeal from an order granting an
injunction pendente lite, restraining him, among other things,
from prosecuting landlord and tenant proceedings, based upon
a right of reéntry arising from the alleged forfeiture caused
by the non-payment of taxes and tax sale referred to in the bill.
The Court of Appeals on the face of the bill sustained the order
of injunction. 21 App. D. C. 141. The cause having been
put at issue by separate answers asserting the right of the lessor
to forfeit and the right of the holders of the tax title was tried
on the merits and was decided in favor of the complainant. It
was taken to the Court of Appeals on behalf of all the defend-
ants except Mrs. Dewey, and the decree of the lower court, ad-
judging the tax sale to be void and relieving from the alleged
forfeiture, was affirmed. 25 App. D. C. 182.

The origin of the controversy and the facts as to which there
are no dispute are as follows:

The property in controversy, No. 715 Market Space, in the
City of Washington, was owned by and assessed for taxation in
the name of Maria T. Gillis at the time of her death, intestate,
in 1871. Marianne A. B. Kennedy, as the heir at law of Mrs.
Gillis, took possession of the property as owner, without any
administration upon the estate of Mrs. Gillis. After the death
of Mrs. Gillis, continuously up to the making of the tax-sale
hereafter referred to, the property remained on the public
records and continued to be assessed in the name of Mrs. Gillis,
except that a small portion of the rear end of the premises Was,
at a time not shown, but prior to the tax-sale before referred to,
assessed for taxation in the name of Mrs. Kennedy and her
husband.
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In 1890, Mrs. Kennedy leased in writing the premises to
Henry King, Jr., the husband of complainant, for use as a fancy
dry-goods store, and by several extensions the period of ex-
piration of this lease came to be October 1, 1908. By the lease
the lessee, his executors and administrators or assigns, were
bound, “during the continuance and until the end and determi-
nation of the said term, for which the said premises are demised,
to pay or cause to be paid in each and every year thereof the
taxes, general and special, of every character and deseription,
assessed against and levied upon the said premises by the au-
thorities of the general or local government.” The right to
terminate the lease and to reénter upon the breach of any of
the conditions was stipulated. When the lease was made King,
the lessee, was engaged in the dry-goods business in a store on
Seventh street, not far from the Market Space store. Under
the lease he entered into possession of the Market Space store
and carried on, in addition, business there until his death on
August 18, 1897. Sanctioned by an order of the Probate Court,
an assignment of the lease covering the store on Market Space
was made to Caroline King, the widow. The business was
thereafter conducted for a time solely in her name. She did
not, however, actively supervise it. Her elder son, Harry
King, who had been, during the latter years of his father’s
life, in general charge of the business for his father, remained
in that capacity, after the death of the father, as the represen-
tative of his mother, assisted at the Market Space store, in a
subordinate capacity, by a brother, Joseph King, who, during
the father’s life, had also, in a subordinate capacity, been en-
gaged in business at that place. From the making of the lease
1890 to the death of King in 1897 it was the habit of Mrs. Ken-
nedy, when the tax on the Market Space store was about to be-
come payable, to request the lessee to send her a check for the
amount of the tax, and on the receipt thereof the tax was paid
elther by Mrs, Kennedy or her agent. This course was not,
bowever, followed, after the death of King. The first install-

ment of taxes which fell due in November, 1897, soon after the
YOL. ccrv—4




|

50 OCTOBER TERM, 1906.

Opinion of the Court. 204 U. S.

death of King, was directly discharged by Mrs. King, who took
and retained the receipt. This was done at the request of
Mrs. Kennedy, who called at the Market Space store about
Christmas, 1897, and asked that the tax be paid. From that
time no request was made by the lessor to the tenant, as the
taxes fell due, to send her the money to enable her to pay them,
nor is it shown that any express demands were made that the
tenant pay the taxes directly. Irom the time of the payment
by the tenant, near the close of 1897, of the first installment
of taxes which fell due after the death of her husband, until
the summer of 1900, a period of more than two and a-half
years, no taxes whatever were paid upon the leased premises.
In the interval the following taxes became overdue:

Second installment of tax for 1898, due in May, 1898;

First installment of tax for 1899, due in November, 1898;

Second installment of tax for 1899, due in May, 1899;

First installment of tax for 1900, due in November, 1899;

and,

Second installment of tax for 1900, due in May, 1900.

On July 24, 1900, the two installments of the tax for 1900,
due in November, 1899, and May, 1900, with acerued penalties,
were paid by the tenant under the following circumstances:
As testified by Harry King, he being concerned over past due
taxes, owing on a large number of tracts of real estate owned
by the estate of his father, it “occurred” to him to have the
“bookkeeper go down to the tax office and inquire for the tax
bills of 715 Market Space.” The bookkeeper went and subse-
quently reported that the two installments for 1900 were due,
and Harry King paid them. The nature of the inquiry made
by the bookkeeper at the tax office, and what occurred, 1s the
subject of controversy, and we pretermit its consideration.
Nearly a year after, in May, 1901, the two installments of taxes
for 1899, due in November, 1898, and May, 1899, with interest
and penalties, along with the taxes for 1901, were paid by the
tenant. The payment of the 1899 taxes was by way of redemp-
tion of a sale of the property for such taxes made on April 12,
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1900. There is no doubt that the payment of the arrears for
1899 was a result of the visit by the bookkeeper to the tax office.
It will be observed that the payments which were made in 1900
and 1901, of taxes which were in arrears, did not embrace the
second installment of the tax of 1898, due in May, 1898. To
enforce that installment a sale had been made in April, 1899,
and a certificate was issued to the purchaser a few days there-
after, which was subject to a right of redemption during a
period of two years. In other words, when the installments of
taxes which were in arrears were paid on July 24, 1900, the
property had been sold for the last half of the tax of 1898, and
when the payment was made in 1901 of the arrears for 1899
the period for redemption had elapsed.

On July 25, 1901, Mrs. King received a letter sent from
Rochester, New York, by one Wiltsie, stating that he had
bought the property in April, 1899, at a tax sale to enforce the
tax for the second half of the year 1898, and that he was enti-
tled to a deed of the property, but would surrender the tax
certificate if immediate payment was made of the amount of
his, Wiltsie’s, advance, viz., $143.93, together with the statutory
interest at the rate of fifteen per cent, and a charge for releasing
to be agreed upon. Harry King replied to this letter on
July 30, 1901, and asked to be informed of the charge for re-
demption. Wiltsie answered on August 1, 1901, calculating
the statutory interest at $50.38, and naming $100 as his fee or
Charge for releasing. To this letter reply was made that Harry
Klng was out of town, and that on his return the letter of Wilt-
Ste would be laid before him. On September 17, 1901, Wiltsie
wrote King, and called attention to the fact that he-had not
heard from him, and requested to be informed by return mail
Wh.en _the matter would have attention. To this, King replied,
objecting to the charge of $100 for releasing, and stated that in

his opinion $50 would be an equitable charge. The letter con-
cluded as follows:

i U

h nfortunately we have paid you quite a considerable
mount, of money in the past for tax-sales, We are not in-
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terested in this piece of property in any way except as tenant,
as we are not the owners or the mortgagees. If it should meet
with your approval send us a bill and we will send check.”

It was replied on September 24, 1901, that if the matter was
attended to promptly $75 would be accepted for the release
certificate, and that the papers had been sent to the Central
National Bank of Washington where, on payment of $272.90,
they would be delivered up.

Neither Mrs. King nor her representatives, after learning in
July of the sale of the property and of the outstanding tax title,
gave any notice of that fact to the lessor, nor did they appar-
ently concern themselves further about the matter, until the
purchase of the certificate from Wiltsie, as hereafter stated,by
Cohen, one of the defendants.

Both the Kann defendants carried on business on Market
Space, having stores on each side of the property leased to King,
and the situation was therefore such that the possession of that
property was particularly advantageous to the Kanns. Indeed,
they had at some previous time stated to Webb, the attorney
of the lessor, that if they could obtain a long lease of the prem-
ises they would be willing to pay a rent much in advance of
that paid by Mrs. King. *Some time in September, 1901, one
Knight called upon the Kanns and informed them that the
property at 715 Market Space had been sold for taxes. They
referred him to Webb, the attorney of the lessor. Knight
called upon Webb, said to him that Wiltsie had bought Fhe
property at the tax sale, and solicited employment to set aside
the sale. Webb on the next day made inquiry, and discovered
the fact of the sale and the outstanding certificate and the lapse
of the period of redemption. He informed the lessor of the
fact and of her right to forfeit the lease. Mrs. Kennedy, who
was advanced in age, being nearly eighty years old, was per-
turbed, and, in a letter to Webb, expressed solicitude as tq ob-
taining a new tenant in case the lease of Mrs. King was forfeited.
As a result of the conferences and the correspondence betweer
Mrs. Kennedy and her counsel, the latter called on Cohen,
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another defendant, who was the attorney of the Kanns, and de-
sired to know whether the Kanns were yet willing to lease at an
increased rent, and was informed they were. Shortly after
Cohen advised the Kanns to purchase the Wiltsie tax-certificate,
and upon their giving him authority to use his discretion in the
matter he determined to go at once to Rochester to accomplish
that purpose. He communicated his intentions to Webb, who
endeavored to dissuade him. Cohen went to Rochester. The
papers which had been sent to Washington in consequence of
the correspondence between Wiltsie and King were returned to
Rochester. Cohen bought the certificate, took an assignment
of the same in October, 1901, and, returning to Washington
procured a tax-deed for the property from the Commissioners
of the District, which was duly recorded. Thereafter Mrs. Ken-
nedy notified Mrs. King of her intention to reénter because of
the forfeiture of the lease resulting from the sale of the prop-
erty for the non-payment of taxes. Harry King then called at
the bank to take up the certificate, and found that it had been
returned to Wiltsie. Negotiations ensued between Mrs. King
and Mrs. Kennedy, looking to a compromise of the matter,
and a letter was written by the counsel of Mrs. King to Mrs.
.Kennedyl asking to be permitted to use her name in proceed-
Ings to be brought to cancel the tax-sale. This was declined.
At all ’Fimes Mrs. King insisted upon her right to continue in
Possession under the lease despite the default. The Kanns
nOtlﬁgd Mrs. Kennedy that they were the real holders of the
ItaX~t1tle, and would attempt to enforce their rights under it un-
€5 a lease of the property was made to them at the previously
i;lrggested increased rental. The counsel of Mrs. Kennedy,
tﬁjf;c, aC(:IViSGd I.Ilaking such a lease. Place.d between the
Oi}tainzr(lie 1assertlon by th.e Kanns of the tax—jmtle, unless they
entitled ta caey and the insistance of Mrs. King that she was
s 0 ;\e}fam the property under her lease, Mrs. Kennedy
s %O Me result was a letter addressed by Webb, the
SHif r Mrs. .K.ennedy, to the _counsel. for Mrs: King, sub-

& & proposition of compromise, which was in substance
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that Mrs. Kennedy would waive the forfeiture upon condition
that Mrs. King promptly commenced and prosecuted proceed-
ings to have the tax-deed to Cohen declared a nullity or defend
against any claim under the tax title, and upon the further
condition that Mrs. King furnish a bond with sufficient surety
to pay the sum of seventy thousand dollars in the event that
the tax title was held to be valid. Counsel for Mrs. King in
writing declined this offer. The letter doing this made no
counter proposition, but referred to and did not expressly
withdraw the previous offer of Mrs. King, if she were allowed
the use of Mrs. Kennedy’s name, to conduct proceedings to va-
cate the tax title. In addition the letter, which was quite
lengthy, expressly stated the opinion of the counsel of Mrs.
King to be that the tax title was void and could be set aside.
It insisted that Mrs. King would be relieved by a court of equity
from the forfeiture alleged to have resulted from her inadver-
tent omission to pay the tax, and besides stated various grounds,
which, it was deemed, placed Mrs. Kennedy in a position where
she could not, as against Mrs. King, ask to be protected against
the risk, if any, of the outstanding tax-title held by the Kanns.
These grounds were, in substance, that the tax-certificate had
been bought by the Kanns at the instance of the counsel of
Mrs. Kennedy, for the purpose of making sure of a forfeiture of
Mrs. King’s rights, and with the knowledge that negotiations
were pending between Mrs. King and Wiltsie, and for the pur-
pose of forestalling the acquisition by Mrs. King of the tax-
certificate.

The negotiations having failed, Mrs. Kennedy commenced
landlord and tenant proceedings to recover possession. Before
the time set for the trial of the proceedings Mrs. King com-
menced this suit, which, as we at the outset stated, sought t0
have the tax-title declared void, to have complainant relieved
from the forfeiture, and for an injunction restraining the prost-
cution of a landlord and tenant proceeding.

That a court of equity, even in the absence of special
stances of fraud, accident or mistake, may relieve against

cireurn-




KANN ». KING. 55
204 U. 8. Opinion of the Court.

forfeiture incurred by the breach of a covenant to pay rent, on
the payment or tender of all arrears of rent and interest by a
defaulting lessee, is elementary. Sheets v. Selden, 7 Wall. 416.
But that principle cannot control this case, even if it be con-
ceded, for the sake of argument, that it applies to collateral
covenants in leases, such as the obligation to repair, to insure,
(and even to pay taxes), said in the Sheets case to be settled
in England adversely to such right, but to be an open question
in this country, and as to which there may be differences of
opinion in state courts of last resort. Noyes v. Anderson, 124
N. Y. 175; Giles v. Austin, 62 N. Y. 486, 491; Gordon v. Rich-
ardson, 185 Massachussetts, 492; Lundin v. Schaeffel, 167 Mas-
sachusetts, 465; Mactier v. Osborn, 146 Massachusetts, 399; Tib-
beits v. Cate, 66 N. H. 550; Bacon v. Park, 19 Utah, 246. We
say this, because the general principle, as declared in the Sheets
case, rests upon the ground that ““the rent is the object of the
parties, and the forfeiture only an incident intended to secure its
payment; that the measure of damages is fixed and certain, and
.that when the prinecipal and interest are paid the compensation
1s complete.”  When the foundation upon which the doctrine is
based is borne in mind it becomes apparent that it affords no
ground for the contention that it is applicable to a case where
the failure to perform a covenant to pay taxes has led to a tax-
sale, ripening into a prima facie irredeemable title held ad-
versely to the lessor. In other words, the doctrine lends no
support to the proposition that a court of equity can require
an owner to risk the loss of his property by compelling him to
engage in a contest involving the validity of an irredeemable
jcax—sale, for the purpose of endowing the tenant with the right,
l.f the tax-title be held invalid, to pay the taxes and thus be re-
lieved of a forfeiture. To extend the prineiple to such a degree
Would be destructive of rights of property, since it would sub-
Jeet everyone who made a lease of his property, containing a
CQVepant by the lessee to pay taxes,to the hazard of the loss of
his tltlve, if.only the tenant chose to violate the covenant, and
thus give rise to the coming into existence of a tax-title, prima
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facie valid and irredeemable in character. And the force of
these considerations is not avoided by the reasoning which led
the court below to its conclusion or by the arguments at bar
advanced to support that conclusion.

Thus, the court, in its opinion, considering the paramount
issue to be the validity of the tax-sale, first disposed of that
question, and, concluding that the sale was void, proceeded to
determine its power to grant relief from the forfeiture, upon the
hypothesis that there never had been a tax-sale, that the taxes
were still due, and could be paid, and that the tenant was will-
ing to pay them. But thus to contemplate the controversy
was to assume the very question for decision, that is, the power
of a court of equity, in order to relieve from a forfeiture, to en-
dow a tenant with the right to create, at the risk of the owner,
a primary controversy, viz., to compel the owner against his
will to jeopardize his title by testing the validity of the irre-
deemable tax-sale, a hazard which the owner was desirous of
avoiding. The paramount issue was not, as assumed, the in-
validity of the tax-sale as a mere abstract question, but, we
repeat, was the right of the tenant to invoke at the hands of
the court a determination of that question at the risk of the
owner. And this view is not changed by saying that the de-
cision at the instance of the tenant as to the validity of an irre-
deemable tax-title, held by a third person, was an incident to
the right of the tenant to be relieved from the forfeiture, for to
so say is but to destroy the foundation upon which the right to
relief from the forfeiture rested, that is, the ability of the tenant
when applying for relief to make complete compensation. And
the misconception of the general doctrine just pointed out per-
vades the argument at bar of the appellee. Thus while no
authority is referred to sustaining the right of a tenant to test
the validity of an outstanding prima facie irredeemable tax-
deed, caused to exist by the default of the tenant, the ultimate
result of the contentions is to assume that principle as estab-
lished and to predicate rights upon that hypothesis. In other
words, in substance, by a petitio principii, the propositions
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urged treat the outstanding tax-title as void and proceeded to
demonstrate the right to relief under that assumption.

There being, then, no foundation for the contention that it
was within the ordinary power of a court of equity to relieve
from the forfeiture, we come to consider whether the case as
made by the record is brought within the general authority of a
court of equity to relieve in cases of fraud, accident or mistake.
We put out of view, for ulterior consideration, the question of
fraud, and therefore presently examine only the contentions
as to the existence of the elements of accident or mistake. In
considering this subject two propositions are obvious: First,
where the forfeiture from which relief is sought has been oc-
casioned by the gross negligence of the person claiming to be
relieved, the default so occasioned is not one brought about by
accident or mistake; and, second, that even where accident or
mistake has been shown, especially in the absence of culpability
or fraud on the part of the other party, a court of equity will
not grant relief from the forfeiture, unless it can be done with
Justice to that party.

Referring to its opinion on the appeal from the order granting
an injunction pendente lite, and in effect reiterating the view
therein expressed, that the averments of the bill justified the
relief prayed, the court in its opinion on the final hearing said:

: “But the testimony makes it more plain than even the allega-
tons of the bill of complaint did that she is entitled to the relief
which she asks. The testimony shows quite conclusively that,
while the lease required the annual taxes on the property to
be paid by the lessee, yet the invariable custom of the lessor
down to the time of the default had been to demand and receive
the amount of the taxes from the lessee, and to pay the taxes
herself by her own agents. For the taxes of the second half
of the year 1898, in connection with which the default occurred,
the lessor failed for some reason to make the usual demand for
th‘e money wherewith to pay the taxes; and the lessee was in the
midst of financial trouble and distress caused by the recent
death of her husband, who had been the lessee down to the
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time of his death. The record shows to us quite plainly that
the default of the lessee was excusable under the circumstances;
and that no harm would be done to any one by her relief from
the nominal forfeiture which she has incurred.”

By this reasoning it was assumed the case was brought
within the grounds of relief for accident or mistake upon two
inferences, both treated as alleged in the bill and established
by the testimony: first, the prior practice of the lessor in calling
upon the tenant to hand her the money to pay the taxes and
then herself paying them; and, second, the failure of the lessee,
after this practice was discontinued, to call to mind that the
tax was due and payable, owing to her disturbed state of mind
at that particular time. In the argument at bar reliance is
principally rested upon the first of these grounds, and indeed
it is insisted that the testimony goes much further than implied
by the court below, and demonstrates that the conduct of the
lessor was such as to mislead the lessee, and thereby estop the
former from asserting the forfeiture.

Let us consider separately the two grounds: First, accident
or mistake as engendered by the course of dealing of the lessor,
and, second, accident or mistake arising from oversight, the
alleged result of the particular circumstances surrounding the
tenant at the time of the failure to pay the taxes. As to the
first ground it would seem to be an afterthought, since it was
not suggested in the correspondence between the parties imme-
diately preceding the litigation that Mrs. Kennedy by her con-
duet had in anywise led to the default of the tenant. To the
contrary, that view was excluded, for in the letter written to
Mrs. Kennedy, dated October 8, 1901, asking authority to use
her name in proceedings to be brought by the tenant to cancel
the tax-sale, the attorneys of Mrs. King said:

“We assume that you are aware that your tenant has always
paid the taxes upon the demised premises, and the failul.‘e to
pay the one made the basis of the notice was an overSIg'htr
caused by the death of Mr. Henry King, Jr., which was being
remedied at the time your notice was received.”
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And although it would seem that the court below assumed
to the contrary, the fact is the bill contained no averment jus-
tifying the default in paying, upon the theory that it had been
induced by the conduct of the lessor. To the reverse it was
specifically stated in the fifth paragraph of the bill that the
alleged single default in the payment of taxes arose ““wholly
through oversight and inadvertence,” without in anywise
charging that the conduct of Mrs. Kennedy was in whole or
in part the cause of the oversight or inadvertence. Besides,
in the eleventh paragraph of the bill, explicit reference was
made to the letter to which we have just above referred, and it
was alleged that by its terms Mrs. Kennedy was notified ““ that
the failure to pay the taxes was simply an oversight, which
was being remedied at the time the notice of refusal to accept
the rent was received.” True it is that the testimony shows
that prior to the death of Henry King, Jr., in August, 1897, the
lessor was in the habit of calling upon the tenant for the amount
required to pay the tax then due or about to become due,
in order that she might herself pay it. True also is it that
Harry King, in testifying, made statements from which the
inference can be deduced that in conducting the business for
his mother, after the assignment of the lease subsequent to the
death of his father, he relied upon a continuance of this practice.
But it must be borne in mind these statements were made after
the death of Mrs. Kennedy, who died on the day the bill was
filed, and their inaccuracy is, we think, conclusively shown by
the mode of dealing following the assignment of the lease and
the conduct of the tenant in respect to the matter of taxes.
T?le very first payment of taxes made after the death of Henry
King, Jr., was made by the tenant herself, paying the taxes at the
request of Mrs. Kennedy and retaining the receipt. Nearly
three years of default followed, without any payment of taxes
by the tenant whatever and without any inquiry being made by
the tenant on the subject. When in July, 1900, the two de-
faulting installments of the tax for 1900 were paid by the tenant
they were not paid at the instance of Mrs. Kennedy, or because
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of any request upon her 'part, but because it “occurred” to
the tenant to do so. When they were paid the payment em-
braced interest and penalties, for which the tenant could not
have deemed herself responsible if the course of dealing asserted
had been relied upon. Despite this fact, no proof whatever
was made of any notice to Mrs. Kennedy of the fact or of any
claim being made against her in the premises.. And the same
thing is true as to the payments made in May, 1901, of the cur-
rent taxes and some of the overdue installments. Besides,
when these payments were made the property had been sold
for the overdue installments, but was yet subject to redemption,
and the statutory interest of fifteen per cent was paid by the
tenant without any intimation of a claim of any character
against the lessor. Indeed, the conduct of the tenant in respect
to the very tax for which a forfeiture was asserted is absolutely
inconsistent with the theory that she deemed that her landlord
was the cause of the default, for when notice was received by
the tenant from the purchaser at the tax-sale of the outstand-
ing irredeemable tax-certificate more than two months and a
half elapsed before the purchase of the certificate by Cohen,
and no complaint was made to the landlord that she had neg-
lected to demand payment of the tax, and that in consequence
the default and loss was occasioned, but a negotiation was
opened to purchase the outstanding title for the account of the
tenant alone. When this line of conduct is considered in con-
nection with' the fact, already stated, the conclusion is inevi-
table that the suggestion that the conduct of the landlord had
induced the failure to pay, first made after the death of Mrs.
Kennedy, is without foundation. . _
And the facts which we have just stated also render it im-
possible to conclude that the non-payment of the tax was due
to a mere temporary oversight, and not to gross negligence.
How can an inference of temporary oversight be possible when
the long period of the failure by the tenant to pay any tax
whatever is borne in mind, and when we also consider the delay
of more than two months and a half which took place after
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knowledge was conveyed, by the letter of Wiltsie, of the out-
standing irredeemable tax certificate?

The fact that the tenant was a merchant, and of necessity
kept mercantile books, is significant. The mind cannot con-
ceive of adequate entries being made of the taxes which were
belatedly paid, which would not have at once suggested those
which were unpaid. The inference fairly deducible from the
letter to Wiltsie— Unfortunately we have paid you quite a
considerable amount of money in the past for tax sales”’—adds
cogency to the irresistible inferences as to negligence.

And even if the foregoing considerations which establish the
absence of accident or mistake and demonstrate the presence of
gross negligence are put out of mind, and accident or mistake be
assumed, for the sake of the argument nevertheless, under the
circumstances of the case, a court of equity could not give re-
lief. This follows, since the relief sought could not be afforded
without subjecting the lessor to the peril of contesting the val-
idity of the outstanding prima facie irredeemable tax-title.

We come to the question which we hitherto put aside for
final consideration, viz., the alleged fraud. It, in any event,
only involves a consideration of what took place with regard
to the purchase of the tax-certificate by Cohen as the agent of
the Kanns, and the circumstances surrounding and connected
with that purchase and the use made of the certificate. Con-
cerning these matters the court below said:

“We find no evidence whatever in the record of any fraud or
wrongdoing perpetrated by anyone concerned. We only find
the evidence of a situation created by a keen commercial ri-
Va'h'y and shrewd management, wholly untainted by wrong-
doing, but still a situation from which injury is threatened to
the complainant’s rights of property, and against which she is
entitled to be relieved. For that there was an arrangement be-
tween the defendants whereby the tax-certificate was to be used
to oust the complainant from the property, we think is too plain
to be reasonably questioned. There was undoubtedly a con-
eurrence of effort for that purpose, perhaps no formal combina-
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tion or preconcerted action. But it matters not what we call
it. The undoubted fact is there was cooperation between the
defendants to use the tax-certificate to the detriment of the
complainant’s rights; and there being such cooperation, the
defense of multifariousness cannot prevail. The one purpose
of the bill is to relieve the complainant from the effect of this
tax-certificate and of the tax-title based upon it.”

For the reason that we agree with the finding that there is no
evidence whatever of any fraud or wrongdoing by anyone con-
cerned, we are constrained to disagree with the conclusion that
the complainant was entitled to relief. We say this, because
we are of opinion that the relief awarded could only have been
justified upon the finding that there was fraud and wrongdoing.
We so conclude, because if it be accepted that there was an
agreement and combination as to the certificate, entirely free
from every element of fraud or wrongdoing, we fail to perceive
how an agreement of that character afforded ground for grant-
ing the relief which was given. But disregarding mere forms of
expression and assuming that the general finding that there
was no fraud or wrongdoing was intended to be limited to in-
tentional as distinguished from constructive fraud or wrong-
doing, let us briefly review the facts concerning the acquisition
and use made of the certificate, in order to fix whether such a
finding is at all sustained by the record. Although we think
it immaterial, as there was no evidence whatever tending to
show that the lessor or her attorney procured the purchase of
the certificate by Cohen, that subject may be put out of view.
The irredeemable tax-certificate was in the hands of and be-
longed to Wiltsie. e notified the tenant that he held it more
than two months and a half before the purchase by Cohen, and
proffered his willingness to assign it to the tenant. As shown
by the undisputed facts which we have stated, with indifference
both to her own interest and the interest of the landlord, the
tenant neither acted for herself by accepting the offer nor gave
any notification whatever to the landlord on the subject. Co-
hen, as the agent of the Kanns, learned of the existence of the
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irredeemable tax-sale and of the person who held the certificate.
He purchased it by the authority of and for the benefit of his
principals, the Kanns. By the express terms of the statute
under which the certificate wasissued it was assignable. Grant-
ing that the purchase was made in order to aid the Kanns in
obtaining a lease of the property, in the absence of any legal
duty owing by them to the tenant, we fail to perceive how the
motive of Cohen or his principals could operate to make the
otherwise lawful action constructively wrongful. The tenant,
by whose negligent default the sale of the property had been
occasioned, certainly had no exclusive preémptive right to the
purchase of the certificate, which would operate to render its
purchase by anyone else in his own interest void. After the
purchase of the certificate by Cohen, what was the position of
the landlord? On the one hand confronted by the assertion
of the tenant that the outstanding tax-title was void, that she
had a right to be relieved from the forfeiture caused by the
non-payment of the tax, and was entitled to continue in posses-
sion under the lease, and on the other with an offer on the part
of the holder of the tax-title to quitclaim the same, and thus
avoid testing its validity, if only a lease was made which would
be advantageous. When it is again borne in mind that this
situation was brought about by the neglect of the tenant to
perform his covenant to pay the taxes, and by his procrastina-
tion in respect to acquiring the tax-certificate which had been
PTeYiously offered to him, we can conceive of no principle of
ﬁgmty preventing the landlord from taking a course not for-
})ldden by law which was not only most conducive to her own
mterfl,st, but which besides obviated the danger of submitting
.her title to a contest concerning the validity of a tax-sale. But
if an equitable principle could be conceived of which prevented
the lagcllord from so acting under the circumstances stated,
that principle would be inapplicable to the case before us, when
One Of‘ the undisputed facts to which we have already called
fclttrentlon 1s considered. That fact is this: Before the landlord
frevocably determined to avail of the forfeiture and thus avoid
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the risk to herself concerning the outstanding tax-title, she
offered to condone the forfeiture, provided the tenant com-
menced proceedings to have the outstanding tax-title declared
invalid, and also secured the landlord from loss in the event
that such tax title should be sustained, which offer was declined
on grounds substantially asserting that the risk resulting from
the default of the tenant should be borne by the owner and not

by the tenant.
The decree of the court below is reversed and the cause re-
manded with instruetions to dismiss the bill for want of equity.
Reversed.

Tue Cuier Justice and Mr. JusticeE HARLAN dissent.

GARROZI v. DASTAS.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES
FOR THE DISTRICT OF PORTO RICO.

No. 72. Argued October 31, November 1, 1906.—Decided January 7, 1907.

Royal Insurance Co. v. Martin, 192 U. 8. 194, followed as to the jurisdic-
tion of this court over appeals from the District Court of the United States
for the District of Porto Rico.

The party causing the removal from the local court of Porto Rico to .the
United States courts of a case, over which the latter would have had o?igm‘rll
jurisdiction as to all parties impleaded had it been brought there originally,
cannot, after judgment against him, assert lack of jurisdiction of the
United States court solely on the ground that the removal was erroneou§~

Under the law of community property in Porto Rico, the wife doles not,
as a consequence of a judgment of divorce against her, forfeit her interest
in the community. .

In liquidating the community the husband is not chargeable wi
tion to return to the communit& sums spent by him on the
the expenditures were unreasonable or extravagant. b =

If there is any amount due a wife, against whom a judgment f’f dlvor(_t:
has been rendered, on account of her interest in the community, she 1

th an obliga-
ground that
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entitled to provoke a liquidation, and to a decree against the husband
for the amount so due and for alimony and expenses actually awarded
to her in the divorce suit, but not for additional sums for services of counsel
in the suit for liquidation.

THE facts are stated in the opinion.

Mr. Charles M. Berman and Mr. Fritz von Briesen, for ap-
pellants:

This court has jurisdiction of this case on appeal. Rev. Stat.
§702; Act of March 3, 1885, chap. 355; Royal Ins. Co. v.
Martin, 192 U. 8. 150.

The United States District Court for Porto Rico had no juris-
diction to hear, try or determine this case and its decree must
be annulled for want of jurisdiction. C. & L. M. Ry. Co. v.
Swan, 111 U. 8. 379; Capron v. Van Noorden, 2 Cr. 126;
Brown v. Keene, 8 Pet. 112; Jackson v. Ashton, 8 Pet. 148;
Bors v. Preston, 111 U. 8. 252; Dred Scott case, 19 How. 393,
400; Pequingnot v. Pennsylvania R. Co., 16 How. 104; Cutler v.
Rae, 7 How. 729; Continental Ins. Co. v. Roades, 119 U. S. 237,
Torrence v. Shedd, 144 U. S. 533; Hanrick v. Hanrick, 153
U.'S. 192-198; Neal v. Pennsylvania Co., 157 U. S. 153.

Under the Civil law a woman divorced for her adultery has no
right of action for any share in the marriage community assets.
A.rt. 73 of Civil Code in force in Cuba, Porto Rico and Philip-
pines; Spanish Civil Code Art, 1434; French Civil Code, Art.
299; Ballinger on Community Property, § 5, p. 6.

In the liquidation of the marriage copartnership assets the
legitimate expenses made by the husband during the duration
of the marriage, no matter how large they were, cannot be

charged against his share. Civil Code, Articles 1384, 1408,
1409, 1413, 1491.

. C(_)UHS‘GI fee and suit money cannot be given in a suit for
3f1u1dat10n of her share of property by a divorced wife after
dvoree; and in the courts of the United States counsel fee can
flever exceed the sum of twenty dollars. Ballinger on Com-

munity Property, § 119, note; Rev. Stat. § 823; Drais v. Hogan,
VOL. ccrv—5
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50 California, 121; Celluloid Mfg. Co. v. Chandler, 25 Fed. Rep.
9; Troy Iron Factory v. Corning, 7 Blateh. 16; Goodyear v. Saw-
yer, 17 Fed. Rep. 13; Williams v. Morrison, 32 Fed. Rep. 683;
Cleaver v. Traders’ Ins. Co., 40 Fed. Rep. 864; Parks v. Booth,
102 U. 8. 96.

Mr. Frederic D. McKenney, with whom Mr. Francis H. Dez-
ter and Mr. John Spalding Flannery were on the brief, for ap-
pellee:

While under the law of Porto Rico a married woman, so long
as the marriage relation continues and has not been terminated
by divorce or death, has no right to demand the liquidation of
the conjugal partnership, that principle has no application here.
Although when this suit was instituted in the District Court
of Ponce, and at the time of its removal into the United States
District Court, the decree of divorce between complainant Das-
tas, and defendant Garrozi, had not been passed; nevertheless
such decree had been passed and had become effective, and the
marriage between the parties had been terminated thereby,
long before the pleadings in this case had reached a final issue.

Under the laws in force in Porto Rico on June 9, 1902, the
divorced wife was entitled to her proportionate share of the
Bienes Gananciales notwithstanding the decree of divorce gEa
founded upon her adultery. Civil Code of Porto Rico, Articles
1315, 1392, 1393, 1394, 1401, 1407, and others.

It is conceded that under the letter of the Civil Code of 1889
and of 1902 the husband is the administrator of the conjugal
partnership, and that dispositions of the assets of the partner-
ship made by him in good faith cannot be questioned by the
wife, but it is expressly provided by the Code of 1889 (§1413)
that:

“Every alienation or agreement which the husbanfi {nay
make with regard to said property in contravention of thl‘S C g‘-le
or in fraud of the wife shall not prejudice her nor her heirs.

The court below properly held that the ascertained extrifwa'
gances of Garrozi in connection with his European exeursions
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amounted to a fraudulent diminution of the ganancias, an
alienation fraudulently against the interest of the wife, at least
to the extent of $22,000 and properly charged this against
his separate estate.

The allowance of counsel fees in the present case had no re-
lation to legal services rendered in the divoree proceeding, but
related solely to services rendered in the equity court in the
wife’s attempt to conserve the conjugal assets and to procure
their liquidation pursuant to law. It was through her efforts
and such services that the fraudulent transfers were set aside
and the property taken into the possession of the court by the
appointment of a receiver. Trustees v. Greenough, 105 U. S.
527; Central R. R. Co. v. Pettus, 113 U. S. 116.

Mr. Justice WHiTE delivered the opinion of the court.

In the Distriet Court of Ponce, in October, 1891, through
a representative (next friend), Juana Dastas, alleged to be a
resident of Porto Rico and a married woman, commenced
this suit against her husband, Tomas Garrozi y Pietri, as also
against Juana Maria Gonzalez and Domingo Piazzi y Pietri,
all three of whom were alleged to be residents of Porto Rico.
We shall hereafter speak of the plaintiff as the wife and the
principal defendant Garrozi as the husband.

As far as essential to be considered, the facts alleged, the
cause of action relied on and the proceedings had, up to the
plead'ing by the defendants, are summarized as follows: The
Marriage took place in May, 1886, and, as no antenuptial
contract was made, their property relations were governed
by the community system under the Code of Porto Rico.
They lived together until November, 1898, when they sepa-
r?ted; .and the wife, under the direction of the husband, re-
sided in a house provided by him. There she lived until
December, 1899, when, owing to the failure of the husband
' support her, she removed to Ponce.

The husband in 1901 sued for a divorce on the ground of
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the wife’s adultery, and she, by a reconventional demand
(cross bill), prayed for a divorce on the same ground, and
because of cruel treatment. In this suit the court awarded
the wife $75 a month alimony pendente lite. This not having
been paid, the wife issued execution and realized from a sale
of certain furniture one month’s alimony. The remainder of
the alimony up to the commencement of this suit, aggregating
$225, and 598 pesos, Porto Rican currency, the amount of
legal expenses incurred by the wife in defending the divorce
suit and which had been allowed by the court, was yet unpaid.
These amounts were uncollected because of the apparent
insolvency of the husband. This insolvency was, however,
only apparent, because there was a large amount of real and
personal property belonging separately to the husband, or
to the community, which the husband had, with the object
of defrauding the wife, apparently disposed of by simulated
transfers to the defendants Maria Gonzalez and Domingo
Piazzi. The character and extent of this property were de-
tailed as well as the various alleged simulated contracts, which
it was averred had been made concerning the same. The
prayer was that the contracts in question be set aside as
mere fraudulent simulations, so as to enable the wife to exert
her rights therein or thereagainst. The court admitted the
petition to be filed and authorized the suit by the wife in the
name of her representative or next friend. Before the day
for pleading the husband, alleging himself to be a citizen and
subject of France, and that by operation of law the wife was
of the same nationality, obtained an order for removal to
the court below. Subsequently the two other defendants also
prayed and were allowed a removal. On the filing of the
record a motion to remand was made based upon the fact that
the husband’s petition for removal contained 1o averment
of residence. The court refused to remand and allowed an
amendment alleging the residence of the husband to be 1
France. y &

Without attempting to state the many pleadings which
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followed, the ultimate issues, and the action of the court may
be thus summarized: The petition of the wife was amended
and reformed, authority being given by the court for the
prosecution of the suit on her behalf by her representative
or next friend. The petition in its final form was less prolix,
and the allegation was added that the divorce proceeding be-
tween the husband and wife, referred to in the original peti-
tion, had gone to the Supreme Court of Porto Rico, and had
by that court been finally decided, decreeing a divorce in favor
of the husband. The prayer for relief was amended to con-
form to this situation; that is, it was prayed not only that the
simulated contracts be set aside, but, further, that the com-
munity be liquidated, and the wife be awarded her share.
The defense, as finally made on the part of the husband, as
well as the other defendants, was an averment of the good
faith and reality of all the contracts alleged to have been
simulated. Moreover, the husband denied that there was
community property, because nothing had been acquired dur-
ng marriage which fell into the community, and because all
the property which he possessed, even assuming that the
qssailed contracts were simulated, was separate property,
elt.her owned at the date of the marriage or thereafter ac-
quired as a reinvestment of separate funds. It was, moreover,
specially alleged that, as the divoree had been decreed against
_the wife on account of her adultery, she had forfeited all her
Inferest in the community, if any community property existed.
Besides, the righ i iquidati

- ght of the wife to compel the liquidation of the
tommunity, even if she had not forfeited her right to a partici-

Ipatior; in the community assets, if ‘any, was specially chal-
enged.

The
the tes
referred
Before t
injunet
it wag

court appointed an examiner, who took and reported
timony. Under a stipulation and order the cause was

for report to a special master upon the facts and law.
he master reported the wife prayed a receiver and an
O, upon averments that the two defendants, to whom
charged the property of the husband had been seem-
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ingly transferred or encumbered by simulated contracts, were
dealing with the same so as to dissipate the estate and frustrate
the relief prayed. A receiver was appointed, and the defend-
ants were enjoined as prayed. The report of the special
master, as to both the facts and law, substantially sustained
the claims of the wife. Exceptions taken to the report were
overruled and the report was confirmed. The court below
adopted the facts found by the master and reiterated them
in the findings in the nature of a special verdiet, made for the
purposes of the present appeal. By those findings all the
charges of fraudulent simulation relied upon by the wife were
found to be true, and, as a legal conclusion, all the property
and assets to which the simulated contracts related were held
to belong to the husband. Concerning the community and
its liquidation, it was found, as a matter of fact, that the wife
at the time of the marriage had no property, and subsequently
acquired none, whilst the husband at the time of the marriage
was the owner of various assets and described property, which
was found to have been of the value, at the time of the mar-
riage, of $71,500. The net property of the husband at the
date of the dissolution of the marriage, including all reinvest-
ments or avails of his separate property existing at the time
of the marriage, and, allowing for community debts, was found
by the court to be $77,000, thus leaving $5,500 as the acquet
or gain of the community, which was subject to be divided
equally between the husband and wife. In addition, the court
found that during the marriage the husband had spent, out
of the revenues of his property, which revenues fell into the
community, the sum of $47,000, during various trips made
by him to Europe, and that these expenditures by the hus-
~ band, from revenue which belonged to the community, were
unreasonable to the extent of $22,000. From the facts thus
found, as a matter of law, it was concluded that the $22,900
should be treated as an existing acquet of the community,
subject to be equally divided between the parties. The sum,
therefore, of the community property for distribution was
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fixed at $27,500, the wife’s share, therefore, being $13,750.
The court in its final decree annulled the simulated contracts,
and decreed the property to which such contracts related to
belong to the husband, and, fixing the sum of the community
as above stated, a money decree was entered in favor of the
wife for her share thereof, $13,750. The decree reserved the
right of the court to make such further orders as might be
necessary, the receiver was directed to make full report, and
a special master was appointed with power to sell the prop-
erty in the custody of the receiver, if necessary, to pay the
decree in favor of the wife. On the day after the entry of
the final decree, on motion of the wife, the court passed a
further decree in her favor, directing the payment to her,
first, of the sum of $598, awarded to her by the District Court
of Ponce as her expenses in the divorce litigation, and the
sum of $133.50, interest thereon to the date of the decree;
second, the sum of $885, due for alimony awarded by the
Distriet Court of Ponce to the date of the decree of divorce 3
?Lnd, third, the sum of $1,500, on account of solicitors’ fees
In the pending litigation—a total of $3,116.50. The receiver
was directed to pay these several sums out of any money in
his hands, and in default of sufficient funds execution to en-
force against the husband was authorized.

The court, in its findings, has stated the rulings which were
EX'Cepted to with respect to the admission or rejection of
eVlt.ience, accompanied with such portions of the evidence
a5 1t deemed adequate to enable a review of such rulings.

. I_iefore coming to the merits we must dispose of three pre-
llmlpar}f questions. First. The suggestion of a want of juris-
diction in this court is without merit. Royal Insurance Com-
ﬁa”y V. Martin, 192 U. 8. 149. Second. The contention that
t‘rinE?;ﬂl: :}eli)(ngzist \{)vithout c_]'1urisdiction, and t.hat the cause,
be Temar’xded vy e passed upon on th? me.rlts, but should
Ao t fe court. bel'ow, with d11'ect1(?ns to re.mand
e court from Whlch. lt.was remc.>v'ed, is also without

1t. That the case was within the original jurisdietion of
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the United States District Court of Porto Rico clearly results
from the broad grant of jurisdiction conferred by the third
section of the act of March 2, 1901, 31 Stat. 953, c. 812, read-
ing as follows:

“That the jurisdiction of the District Court of the United
States for Porto Rico in civil cases shall, in addition to that
conferred by the act of April twelfth, nineteen hundred, ex-
tend to and embrace controversies where the parties, or either
of them, are citizens of the United States, or citizens or sub-
jects of a foreign State or States, wherein the matter in dis-
pute exceeds, exclusive of interest or costs, the sum or value
of one thousand dollars.”

The assertion of the want of jurisdiction in the court below
rests, however, not upon a denial of power in that court to
have entertained the controversy if the suit had been originally
brought there, but upon the contention that as a defendant
other than the husband was a resident and citizen of Porto
Rico, the cause was improperly removed from the local court.
And the proposition goes to the extent of insisting that such
want of jurisdiction may be asserted by the person who pro-
cured the removal, who resisted the effort to remand, and
when the want of jurisdiction is only suggested after trial and
final decree. The premise upon which these contentions are
based is a portion of the text of the thirty-fourth section of
what is known as the Foraker Act, act of April 12, 1900, 31
Stat. L. 84, c. 191, which provides that— ]

“The laws of the United States relating to appeals, writs
of error and certiorari, removal of causes, and other matters
and proceedings as between the courts of the United States
and the courts of the several States shall govern in such mat-
ters and proceedings as between the District Court of. thf
United States [for Porto Rico] and the courts of Porto Rico.

Without so deciding, we concede, for the sake of the argu-
ment, that where the power to remove from a state court to
a court of the United States is restricted by statute to a cel”
tain class of cases, a removal operated contrary to the statute
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does not divest the state court of jurisdiction, and, therefore,
does not confer jurisdiction on the court to which the cause
has been wrongfully removed, even although the cause may
have been one of which such court might have taken juris-
diction originally. So, also, we concede for argument sake
that in such a case the party wrongfully procuring the re-
moval may escape the effect of a judgment rendered against
him in the forum to which he voluntarily resorted, by sug-
gesting after judgment the want of power to remove. But
these concessions are not decisive of the case at bar, because
of the extent of the jurisdiction conferred upon the United
States Court in Porto Rico by the act of 1901; that is to say,
in consequence of the enlarged character of the jurisdiction
conferred by that act, and the obvious departure which it
manifests from the principles controlling the jurisdiction of a
United States court as contradistinguished from a state court,
we do not think the rule which demarks the line between the
courts of the United States and state courts within the removal
agt should be held applicable to Porto Rico to the extent which
might have obtained had the act of 1901 not been enacted.
We conelude, therefore, that where a case is removed from the
local Porto Rican court to the United States court, over which
case the latter court would have had jurisdiction as to all
the parties impleaded if the case had been there originally
brought, even though the removal was irregular, the party -
Wh(? caused the removal cannot be heard after judgment
j'igallnst' him to assert that the United States court was want-
810 jurisdiction solely on the ground that the case was erro-
heously removed.
3. Tbe o_bjections to rulings made by the court in admitting
?;1;{2 lgeJectl‘ng evidence are numerous. We shall not under-
(foncer(; ;:Vlete\g them in de?all or state at lgngth our conclusions
examining 2 em, contentmg ourselves Wlth. saying that after
dither heg iem all we think they are without foundation,
P cénzause fundamentall}{ u.n.sound or because the objec-
erned not the admissibility but the mere weight of
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the evidence offered or rejected, or because the record is not
in such a condition as to enable us to overcome the strong
impression we form that no prejudicial error resulted from
the rulings complained of.

The conclusive effect of the facts found below narrows the
issues. Thus the finding that the contracts were fraudulent
simulations sustains the legal conclusion that the property to
which the contracts related belonged to the husband, and
therefore that subject is put out of view. Again, as the facts
found concerning the sum of the property owned by the hus-
band at the date of the marriage and the amount owned by
him at the date of the dissolution of the community by the
divorce, sustain the conclusion that the difference between
the two was an acquet or gain of the community to be divided
equally, that question need not be further considered. In
order, therefore, to dispose of the entire controversy it will
be necessary to decide only four questions: First, whether
the wife, as a consequence of the judgment of divorce rendered
against her had forfeited her interest in the community, if
there was any such interest. Second, whether error of law
was committed in crediting the community with $22,000, the
amount expended by the husband for traveling and medical
expenses during the years 1889 and 1890, and during the
years 1895 to 1898, both inclusive, upon the ground that such
expenditures were unreasonable and extravagant, and there-
fore created an obligation on his part to return the amour%t_
to the community as an acquet or gain thereof. Third, if
there was due the wife any amount on account of her int(?rest
in the community, and such interest had not been fo'rfeltvedy
was she entitled as a divorced wife to provoke a liquidation
of the community and to a decree in her favor for the an.lounit;
if any, of her interest in such community? Fourthz (.ild the
court below err as a matter of law, in addition to glving e
wife a decree for her interest in the community, in allolwmg.
her the sum of the alimony pendente lite decreed in her laVOl‘
by the local court up to the date of the divorce, the sum of her
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expenses in the divorece suit which had been approved by the
local court, and an additional sum of $1,500 for the services
of the counsel of the wife in the cause.

1. It may be conceded that by the law of Spain, prior to
the adoption of the Spanish Civil Code, the wife against whom
a judgment of divorce for adultery was decreed forfeited all
right to her share in the community existing between herself
and husband. But that rigorous rule was not incorporated
into the Spanish Civil Code, which was in force in the island
of Porto Rico when the territory was aequired. Spanish
Code of 1889, War Department translation, Title 4, sec. 5,
article 67 ef seq. Such forfeiture, moreover, did not obtain
in the Porto Rican Civil Code, adopted after the acquisition
of the island by the United States, and which was in force
in that island when the decree of divorce, which was here in-
volved, was rendered. Civil Code of Porto Rico for 1902,
title 5, chap. 5, sections 173, 174. To the contrary, the Code
of.1889 provided that, in case of a divorce for adultery, the
guilty spouse should forfeit or lose, not his or her interest in
.the community, but “all that may have been given or prom-
?sed him or her by the innocent one, or by any other person,
In consideration for the latter.” Code of 1889, article 73,
Paragraph 3. And a similar provision was incorporated in
the Code of 1902, as follows:

“The party against whom the judgment is rendered (of
dfvoree) shall forfeit to the party obtaining the. divorce all
gifts which the other party may have conferred upon such
Party during the marriage, or when the same was contracted,
and ’Fhe innocent party shall retain everything which has been
acquired from the other.” Sec. 174.

?2?1};;}1?8? prc?visions were pla.inly intended to depart from
- ;)0 i I(l)(jfelture prevailing in .tht? more ar.lment Span‘lsh
T QYPOrate t}{e rule of limited forfeiture, as exist-
G, éi Ouisiana .(a_rmcle 156)‘ and Napoleon (article 299)

8, milar provision to which has been enacted in the

th
la

codes of some other countries, which have modellcd their
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codes on the Code Napoleon. De Saint-Joseph, concordance,
vol. 1, pp. 24 et seg. This conelusion is reinforced by the con-
sideration that, at the time of the adoption of the Spanish
and Porto Rican Codes, the provision of the Napoleon Code
on that subject had been conclusively determined not to oper-
ate a forfeiture of the community property. See authorities
collected in note to article 299 in the Fuzier-Herman edition
of the Code Napoleon, Paris, 1896.

The argument advanced in the brief of one of the counsel,
that, despite the change in the code to which we have referred,
the old rule of forfeiture should be held to obtain, because of
the provision of article 1417 of the Code of 1889 and sec-
tion 1330 of the Code of 1902, saying: “The spouse who by
bad faith has been the cause of the nullity (of the marriage)
shall not have a share in the common property,” rests upon
a mere misconception. The provision relied on in both the
codes relates, not to the dissolution of a marriage by a decree
of divoree or for any other cause, but to the recognition of the
nullity of a seeming marriage for causes which have operated
to prevent the marriage from having ever existed. In other
words, the distinction between the article relied upon and the
other articles to which we have previously referred is that
which obtains between a decree of a court dissolving a marriage
which has existed and a decree establishing that there neV'er
had been a marriage to dissolve. The pertinency of this th-
tinction again becomes manifest when it is observed that a s
ilar distinction and consequence exists in the Code Napoleon.

2. Owing to an apparent ambiguity in the finding (‘>f fact
concerning the liability of the husband to the community for
$22,000 it becomes necessary, before reviewing the legal con-
clusion of the court below on that subject, to fix the ex_a‘Ct
meaning of the facts found upon which that legal conclusion
was based. As a preliminary to so doing we reproduce 11
the margin ! the finding of fact on the subject, as well as the
legal conclusion drawn by the court therefrom. :

i

- f——————TE
1 That said defendant Garrozi made several trips to Europe during il




GARROZI v. DASTAS.
204 U. 8. Opinion of the Court,

Whilst there are expressions in the finding referred to which,
isolatedly considered, might lead to the inference that it was
the intention of the court to find that the husband had not
expended the money, but had concealed it or yet had it in
his possession, we think the context of the finding and the
result of the other findings establish that the court intended
to and did find that the money was expended, and that the
legal conclusion as to the liability of the husband to the com-
munity was arrived at because it was deemed that the ex-
penditure of the money by the husband was unreasonable and
extravagant. We say this results from the context, because,
taking the whole finding, it seems to us clear that the purpose
of the court was as stated. We say also it results from the
other findings, because the facts found as to the sum of the
property owned by the husband at the time of the marriage

continuance of his marital partnership, and spent large sums of money
by reason thereof, which were, as near as can be determined from his testi-
mony, the following amounts:
0 TR0}, e 560000000000 600 00000008008 4000 $10,000 00
In 1890. 7,000 00
5,000 00
25,000 00

) I e e o0 0m 0000000000000 0n a0 $47,000 00
Said defendant claims in his testimony that these trips to Europe and
the expenditure of these large sums of money was rendered necessary by
reason of his serious and continued illness. But said testimony is not sub-
stantiated by that of any other credible witness, while, if true, it could

have been easily proven by the testimony of some of the physicians who
attended him, and who must have had full knowledge of his condition dur-
Ing these times. But even granting that the journeys were necessary to
t.lefendant-’s health, the court is forced to the conclusion, either that said
Se[eml?nt has exaggerated the amounts expended or that such extravagant
rﬁmm 1tll‘1res were not either necessary or reasonable, and hence not a
i 'Isezec“-afge against the property of the marital partnership.
W ﬁ:;:s ;-hnt twe:nty-ﬁve thousan.d dollars ($25,000.00) would have
Garrogys Ta, f_?)fpendltlfl‘e under the circumstances for a man in defendant
condition of life.
The  eourt therefore concludes that twenty-two thousand dollars

(%22 00000y of the a 1 arate
] s Ui the amount Should be h d -
i p i ; T charge a.galnst the separ: prop
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and the sum possessed by him at the time of the divorce ex-
clude, by necessary implication, the possession by the husband
of the $22,000.

It is provided in both the Code of 1889 (article 1412) and
the Code of 1902 (sec. 1327) that the husband ““is the adminis-
trator of the conjugal partnership.” By the first of these codes
(article 1413) this power of the husband was so complete as
to endow him with authority to sell and encumber, not only
all the movable, but also the immovable property of the
community. In the second code, however (sec. 1328), the
power of the husband to sell or encumber the immovable
property is not given, except a contract to that effect is made
with the consent of the wife. And by both codes all con-
tracts of the husband in violation of definite provisions of
the code or in fraud of the rights of the wife are made null and
void against the wife or her heirs. Code of 1889, article 1413;
Code of 1902, section 1328. The provisions in both codes mak-
ing the husband the administrator of the community are here
again like unto those obtaining in other countries where the
community system prevails. Code Napoleon, article 1421;
Louisiana Code, article 2404. The question, therefore, is this:
Is the power of the husband, as the head and master and ad-
ministrator of the community, in its nature so restricted that
in the absence of express limitation he can, after the dissolu-
tion of the community, be called to account and compelled
to return to the. community money which he has actual}y
expended during the existence of the community, because, 1
the judgment of a court, such expenses may be deemed to
have been not suitable to his situation in life, extravaga_nt‘»
or even reckless? To answer this question in the affirmative
would be to destroy the whole fabric of the community sy s.tem
as prevailing, not only under the Spanish and Porto Rican
Codes, but as obtaining in those countries of the continent of
Europe and here where that system prevails. We need not
consider whether the community was derived from the Roman
law, from an express provision of the early Saxon law, or from
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the ancient customary law of the continent. For, however
derived, the very foundation of the community and its effi-
cacious existence depend on the power of the husband, dur-
ing the marriage, over the community, and his right, in the
absence of fraud or express legislative restriction, to deal with
the community and its assets as the owner thereof. The pur-
pose of the community, as expounded from the earliest times,
whilst securing to the wife on the dissolution of the marriage
an equal portion of the net results of the common industry,
common economy and common sacrifice, was yet, as a matter
of necessity, during the existence of the community, not to
render the community inept and valueless to both parties
by weakening the marital power of the husband as to his
expenditures and contracts, so as to cause him to be a mere
limited and consequently inefficient agent. See a very full
citation of authority in Journal du Palais Repertoire, verbo,
Communauté, 739, 741 et seq.

In determining the authority of the husband as to the
common property two considerations are essential: The char-
acter of the right of the wife to the common property during
the existence of the marriage and the scope of the power of the
husband during the same period. In speaking on the nature
of the right of the wife, Troplong says:

“The rights of ‘the wife are dormant during the marriage,
because the husband is charged to watch over and conduct
‘the affairs of the conjugal society. But this right, which is
Inert, as long as the husband is at the head of the affairs of
the community, becomes active when the marital authority
ceases to exist. The wife is like a silent partner, whose rights
arise and reveal themselves when the partnership ceases.”
FroPlong, Contrat de Mariage, vol. 2, p. 136, No. 855.

Under the law of France prior to the Napoleon Code the
extent of the power of the husband as to the community
pI’Op?rty was so great that it was considered in theory that
the rights of the wife, in or to the community, were not merely
dormant during the marriage, but had no existence whatever.
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In other words, the doctrine was upheld that the wife during
the existence of the community had but a mere hope or ex-
pectancy, and hence no interest whatever in the property or
goods of the community until the community was dissolved.
Dumoulin, Sur. I'art. 25, Cout. de Paris. And from this arose
the expression that the community was a partnership which
only commenced on its termination. As the result, however,
of the right conferred upon the wife by some of the customs
of France before the Code Napoleon, and also expressly given
by that code (Code Napoleon, 1443 et seq.), to procure a decree
dissolving the community when the affairs of the husband
were in such disorder as to entail risk upon the wife it is the
generally accepted doctrine under the Napoleon Code that
the wife’s interest in the community prior to the dissolution
is subsisting, though dormant. But this implies no limit on
the power of the husband whilst the community exists. In
other words, although the right to a separation of property
arises from the reckless conduct of the husband, thus affording
a means of guarding against the consequences of such conduct
in the future, the right to ask a separation does not give rise
to the inference that the husband, after the dissolution of the
community, may be held to account for money expended by
him during the community because of reckless or extravagant
conduct. Speaking on this subject, Rodiere and Pont (Traité
du Contrat de Mariage) say (p. 596, No. 657):

“The husband can then sell [the immovable property of
the community] by onerous title; he has in this respect a
absolute power, and if, in disregard of the confidence which
the law reposes in him, the husband, in disposing of the prop-
erty, is impelled by the wish to indulge extravagant tastes
or to provide for reckless dissipation, and not by the purpost
of protecting the rights of the wife, the latter, even under tbese
circumstances, has no recourse but to obtain a judicial termina-
tion of the community.” y

Referring to the power of the husband over the community,
Troplong says:




GARROZI v. DASTAS.

204 U. 8. Opinion of the Court.

“This power of the husband, which effaces the personality
of the wife, and which is manifested by the name of lord and
master of the community, given to the husband; this power,
which seems like unto an absolute sovereignty, exists as well
in the relations of the spouses between themselves as in their
dealings between third parties. In effect, the husband can
dissipate the goods of the community; he can lose, destroy,
break and dilapidate. Martius potest perdere, dissipare, abuti;
this is an elementary axiom of the Palace (of Justice). The
wife has no right to call the husband to account, no damage
to obtain for his acts. Hence it is true, indeed, that the hus-
band is more than an administrator; he is an administrator
com lbera.” Ib., p. 138, No. 158.

See to the same effect the copious collection of authority
found under article 1421 of the Code Napoleon, in the Fuzier-
Herman edition of that code, supra.

That there is a substantial similarity between the law of
the community under the Napoleon Code and the law on the
same subject of Spain, prior to the Civil Code, and as now
gxisting under that and the Code of Porto Rico, was conceded
In the argument of the appellant. Indeed, that argument
refers to and rests on some of the provisions of the Napoleon
Code. Besides, when it is considered that the ancient Spanish
law, and that law as formulated in the Code of 1889 or in the
Porto Rican Code of 1902, confers no authority upon the wife
to obtain a judicial dissolution of the community merely be-
cause of the disorder of the husband’s affairs, it follows that
thg power of the husband under the Spanish system is in
principle more extensive than it is under the Code Napoleon
a‘nd the law of the countries which have followed that code.
Eé:dpractical identity of the husband’s general authority, as
. and master of the community, under the law of Louisi-
ana, the Code Napoleon and the Spanish law was clearly
expounded by the Supreme Court of Louisiana, in Guice v.

wrence, 2 La. Ann, 226, as follows:

[
The Jaws of Louisiana have never recognized a title in the
YOL, ¢cc1v—6
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wife during marriage, to one-half of the acquets and gains.
The rule of the Spanish law on that subject, is laid down by
Febrero with his usual precision. The ownership of the wife,
says that author, is revocable and fictitious during marriage.
As long as the husband lives and the marriage is not dissolved,
the wife must not say that she has gananciales, nor is she to
prevent the husband from using them, under the pretext that
the law gives her one-half. But, soluto matrimonio, she be-
comes irrevocably the owner of one undivided half, in the
manner provided by law for ordinary joint ownership. The
husband is, during marriage, real y verdadero dueno de todos,
y tliene en el efecto de su dominio irrevocable. Febrero Adic.
tomo 1y 4, part 2d, bk. 1st, chap. 4, parag. 1, nos. 29 and 30;
Pothier, Communauté, p. 35 and following; 12 Toullier, chap. 2,
nos. 22 to 31; 14 Duranton, Droit, Franc., p. 281 and foll;
10 Dalloz, Jurisp., p. 198 and fol.

“The provisions of our code on the same subject are the
embodiment of those of the Spanish law, without any change.
The husband is head and master of the community, and has
power to alienate the immovables which compose it by an
encumbered title, without the consent or permission of his
wife. Civil Code, art. 2373.”

True it is that in the Porto Rican Code of 1902 there was
inserted a provision, previously commented on (section 1328),
limiting the power of the husband to dispose of the immovgble
property of the community without the consent of the wife.
But this express limitation as to one particular class of prop-
erty, by inverse reasoning, is a reaffirmance of the power of
the husband as head and master of the community in all other.
respects. The contention that because both by the Code of
1889 and of 1902 acts done by the husband as head and master
of the community in fraud of the wife shall be void, th'erefore
the expenses of the husband made during the community %“"e
subject to be reviewed on the dissolution of the commum'ty
because of their unreasonable character is without merit.
The fraud referred to of necessity relates to acts done by the -
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husband beyond his lawful authority, or which, if within his
authority, have been done for the purpose of enriching him-
self or his separate estate or some third person, and which,
therefore, whilst seemingly acts of community administration,
are really not of that character. \

3. The contention that the wife, even after the dissolution
of the marriage, was without power to obtain the liquidation
of the community and a payment to her of her share thereof,
is based upon what is asserted to be the correct interpretation
of articles 73, 1433, 1434 and 1435 of the Code of 1889. By
these articles, it is insisted, where the dissolution of the mar-
riage has been decreed because of the fault of one of the parties,
the separation of property does not follow as a legal right in
favor of the party for whose wrong conduct the divorce has
been decreed, and may only be allowed by a court at the re-
quest or option of the one in whose favor the decree was ren-
dered. And it is, moreover, insisted that if the divoree has
been rendered in favor of a husband and against a wife for her
fault, and a separation of property has been thereafter decreed
at the instance of the husband, the power of the husband to
administer the wife’s share of the community remains whilst
her interest in future acquets or gains disappears. But this
reduces itself to the contention that in the case stated the
community is dissolved yet continued. But whilst this re-
fiuption may point to the want of coherency in the proposition
1t 15 no reason why the code should not be enforced, if so it is
Plainly written. We do not stop to analyze the texts of the
Code f)f 1889, relied on, for we think they are not controlling,
even if they have the peculiar meaning contended for. We
S0 conclude because of a change made by the Code of 1902.
As we have already said, we are of the opinion that that code
Was In effect at the date of the rendering of the divorce decree.
Now, that code not only eliminated the provisions of article 73
of thfé _Code of 1889 relied on, but substituted a wholly different
Provision, direetly repugnant to the contention we are con-
Sidering. - The provision referred to is section 173 of the Code
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of 1902, saying, “ A divorce carries with it a complete dissolu-
tion of all the matrimonial ties, and the division of all property
and effects between the parties to the marriage.” The argu-
ment made in the brief of one of the counsel that, even although
the wife was entitled to a liquidation of the community and
to a decree for her share the court below erred in giving a
money judgment in her favor, because in any event it could
only have lawfully awarded an aliquot share of the community
property subject to be subsequently realized by a partition
in kind or by licitation (sale) is unsound. As to the merit of
the contention, if any, as a general proposition, we are not
called upon in this case to express an opinion. We say this
because, as a necessary result of the findings below, all the
property either belonged to the husband at the date of the
marriage or was afterwards acquired by him as a reinvestment
of funds derived from such property owned by him at the
marriage. It follows, therefore, that the rights of the wife
arose simply either from an increased value of property or assets
brought by the husband into marriage or as a result of the
falling into the community of the revenues of the property of
the husband. Under these circumstances we think the decree
below was right.

4. The amount of the decree for alimony pendente lite and
for expenses incurred by the wife in the divorce suit had been
sanctioned by the local court and were binding upon the hus-
band. We see no reason, therefore, why the court below
should not have allowed those items. So far as the sum of
$1,500 for counsel fees in the pending litigation which the
court allowed as a charge against the husband, we have been
referred to no authority sustaining the right to allow it and
our own researches have enabled us to discover no sanction
for such an award. )

It follows that whilst the court below was right in allowing
the wife the sum of $2,750 as her share of the acquets and
gains of the community as established by the findings of fact,
the court was wrong in allowing the $22,000, and the $1,500




ELDER ». COLORADO.
204 U. 8. Statement of the Case.

attorney’s fee. The decree below must therefore be reversed
and the cause be remanded with directions to enter a decree
for the $2,750 and the alimony and expenses incurred in the
divorce suit with the approval of the court as previously
allowed, but rejecting the claim for $22,000 and $1,500, the
costs of this court to be borne by the appellee and those of
the court below by the appellant.

Reversed and remanded.

ELDER ». COLORADO ex rel. BADGLEY.
ERROR TO THE SUPREME COURT OF THE STATE OF COLORADO.

No. 132.  Argued December 11, 1906.— Decided January 7, 1907,

A mere contest over a state office dependent for its solution execlusively
upon the application of the constitution of the State or upon a mere
construction of a provision of a state law, involves no Federal question.
Taylor v. Beckham, 178 U. S. 548,

The fact that a state court has considered a Federal question may serve
to elucidate whether a Federal issue properly arises, but that doctrine
ha.s no application where the controversy is inherently not Federal and
18 incapable of presenting a Federal question.

Writ of error to review 86 Pac. Rep. 250 dismissed.

Tuis was a proceeding, in the nature of quo warranto,
brought in a distriet (state) court of Colorado, to test, as be-
tjveen conflicting claimants (Charles W. Badgley and Charles S.
‘Ider), the title to the office of county treasurer of the city and
eoun‘ty of Denver. The relator (Badgley) relied upon a general
O%CCUOII held pursuant to the general statutes of Colorado on
November 8, 1904, while the defendant (Elder) claimed to be

the legal incumbent of the office by virtue of his election to the

(1’?106 of treasurer of the city and county of Denver in May,
[;Lgf\;;nde; guthority of the charter of sa:i('i city and county of
o . € question presented for decision was whether the

ction held in May, 1904, under the charter, of officers to per-
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form the duties required of county officers in the city and
county of Denver, was lawful, or whether such officers should
have been voted for under the general statutes of the State at
the election held in November, 1904. A determination of this
question made necessary a consideration of certain provisions
of article XX of the state constitution, providing for the crea-
tion, from the old county of Arapahoe and the old city of Den-
ver and other municipalities, of a new entity to be known as
the city and county of Denver, and conferring authority to
provide in the charter for the appointment or election of officers
of such city and county. In particular, a construction was re-
quired of a clause providing that “every charter shall designate
the officers who shall, respectively, perform the acts and duties
required of county officers to be done by the constitution or the
general law, as far as applicable.”” The District Court sus-
tained a demurrer to the complaint and entered judgment for
the defendant. This judgment was reversed by the Supreme

Court of the State, upon the authority of People ex rel. efc. V.
Johnson, 86 Pac. Rep. 233, and judgment was entered in that
court in favor of the relator, 86 Pac. Rep. 250, deciding in effect
that the charter provision under which defendant claimed was
repugnant to the constitution of Colorado. The case was then
brought here.

Mr. Robert H. Elder and Mr. Charles R. Brock, with whom
Mr. Milton Smith was on the brief, for plaintiff in error:

This court has jurisdiction of this issue. The theory of jurlg-
diction is as follows: The people of Colorado, in amending their
constitution, exercised an authority under the United States;
in this case, the validity of that authority exercised was a¢-
tually drawn in question; it was decisive of the issue and there
was no other matter adjudged by the court below brf)aﬂl
enough to sustain the judgment; the decision below was agam?l-
the validity of that authority exercised; the question here 13
not for the political departments of the Federal government
but for this court.




ELDER ». COLORADO.
204 U. S. Opinion of the Court.

The judgment below was flagrantly erroneous. Article XX
of the state constitution and particularly § 2 thereof, author-
ized the city and county of Denver in its charter to create the
office of treasurer, and to impose upon the incumbent thereof
the obligation of performing the acts and duties required of a
county treasurer to be performed under the constitution and
general laws of the State; and in the exercise of such authority,
the guarantee of a republican form of government by the con-
stitution of the United States has been in no wise disturbed or
violated.

Mr. Henry J. Hersey for defendant in error.

Mr. Jusrice WhitE, after making the foregoing statement,
delivered the opinion of the eourt.

The assignments of error are twenty-one in number. All of
them rest upon the assumption that the Supreme Court of

(Tolorado held that article XX of the state constitution, par-
ticularly sections 2 and 3, were repugnant to the provision of
the Constitution of the United States guaranteeing to every
State a republican form of government and to the act of Con-
gress known as the Colorado Enabling Act, and that by such
ruling rights possessed by the people of the State of Colorado
and rights vested in the people of the city and county of Denver
Were invaded. And upon the assumption that such rulings
Were made all the Federal questions relied on are based.

On behalf of the defendant in error it is insisted that the Su-
preme Court of Colorado did not decide any question under
the Constitution of the United States, but merely disposed of
the case before it upon its construetion of the meaning of the
Provision of the state constitution which was involved and upon
the 3JuthOl"{ty of a previous decision rendered by the Colorada
g?lurt. It is not denied that in the course of the opinion of the
ét It)reme C(.)urt' of Qolorado .it was said that if the article of the
“ale constitution in question was susceptible of a contrary
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construction to that affixed to it by the court, it would be re-
pugnant to the guarantee of a republican form of government,
ete. This, it is said, was mere obiter, as the court considered
and held the provision valid.

If we were to indulge in the hypothesis that the assumptions
upon which the assignments of error rest were sustained by the
record, and were besides to assume that at the proper time and
in the proper manner it had been asserted that to hold arti-
cle XX invalid would be repugnant to the Constitution of the
United States, the case would yet not be within the purview of
section 709, Revised Statutes. Under this section the power
to review the judgment of a state court exists only in the fol-
lowing classes of cases: a. Where is drawn in question the val-
idity of a treaty or statute of, or an authority exercised under,
the United States, and the decision is against their validity; b.
Where is drawn in question the validity of a statute of, or an
authority exercised under, any State, on the ground of their
being repugnant to the Constitution, treaties or laws of the
United States, and the decision is in favor of their validity; ¢.
“Where any title, right, privilege or immunity is elaimed under
the Constitution, or any treaty or statute of, or commission held
or authority exercised under, the United States.”

Tt is plain that the case is not embraced within subdivision a.
Nor ean it be said to be embraced within subdivision b, for if
we consider that the court below, instead of construing and
upholding the constitutional provision in question, actually
held it to be invalid because repugnant to the Constitution of
the United States, such decision was against and not in faVQY
of the validity of the article. Nor is the case embraced within
subdivision ¢, for nowhere in the record does it appear that tl.le
plaintiff in error, specially or otherwise, set up or cla,imed'lﬂ
the courts of Colorado any title, right, privilege or immunity
under the Constitution of the United States.

Indeed, under the circumstances disclosed, if there had been
an assertion of a right, title, privilege or immunity under ﬁhe
Constitution of the United States it would have been so friv-
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olous as not to afford a basis of jurisdiction, since it is foreclosed
that a mere contest over a state office, dependent for its solution
exclusively upon the application of the constitution of a State
or upon a mere construction of a provision of a state law, in-
volves no possible Federal question. Taylor v. Beckham, 178
U.S. 548. Whilst, when a state court has considered a Fed-
eral question, that fact may serve to elucidate whether a Fed-
eral issue properly arises for consideration by this court, that
doctrine has no application to a case where the controversy pre-
sented is inherently not Federal, and incapable of presenting a
Federal question for decision.

Wit of error dismissed.

NEWMAN v». GATES.

ERROR TO THE SUPREME COURT OF THE STATE OF INDIANA.
No. 137. Argued December 14, 17, 1906.—Decided January 7, 1907,

Where the highest court of the State does not pass on the merits of the
case but dismisses the appeal because of defect of parties the case stands
as though no appeal had been taken; and as this court, under § 709,
Rev. Stat., can only review judgments or decrees of a state court when
a Federal question is actually or constructively decided by the highest
court of the State in which a decision in the suit can be had, no judg-

ment or decree has been rendered reviewable by this court and the writ
of error must be dismissed.

Writ of error to review 165 Indiana, 171, dismissed.

Tacos NewmaN, George Northrop, Jr., and 8. O. Levinson
‘;Om.menced this action in the Superior Court of Marion County,
ndiana, against the defendant in error, Harry B. Gates.

Ri’eovery of the
obtaine
the (4

t’iied a

sum of $1,400 was sought upon a judgment
d _]J.\' Newman and his co-plaintiffs against Gates in
reutt Court of Cook County, Illinois. The defendant
1L answer in two paragraphs, but as the defenses therein




OCTOBER TERM, 1906.
Statement of the Case. 204 U. 8.

asserted were ultimately abandoned they need not be detailed.
A counterclaim was also filed, in which it was alleged that the
plaintiffs were and for more than two years had been attorneys
at law engaged in the practice of their profession at Chicago,
Illinois, under the firm name of Newman & Northrop; that the
Illinois judgment sued upon was founded upon a claim for
legal services rendered to the defendant; that the services had
been rendered in advising the defendant, as trustee, in and
about the management of the property and assets of a cor-
poration known as the American Mortar Company while in
course of administration in insolvency proceedings, and that
the defendant had sustained damage to the extent of two
thousand dollars by reason of a breach of duty alleged to have
been committed by the plaintiffs in the course of their em-
ployment in failing to obtain an order of the court in the in-
solvency proceedings relieving the defendant from personal
liability for attorney’s fees and providing for payment of his
compensation, ete. It was also charged that the plaintiffs
had been guilty of a breach or neglect of duty in connection
with a sale of the trust property in the insolvency proceedings,
whereby defendant had sustained damages in the sum of
$2,500. A reply was filed to the counterclaim, in two para-
graphs, one embracing a general denial and the other setting
up the Tllinois judgment as res adjudicala as to all the matters
embraced in the counterclaim. ]
In due course the case came on for trial and the plaintiffs
recovered a judgment for the amount of their claim. The case
was taken to the Appellate Court of Indiana. That c-OlUl”t
reversed the judgment and remanded the case for a new tr{:l-|,
Gates v. Newman, 18 Ind. App. 392, and for want of authority
a petition for a writ of certiorari was denied by the Supreme
Court of Indiana. 150 Indiana, 59. In the opinion of thcl
Appellate Court, as also in a dissenting opinion, the characlm\
of the counterclaim and the question whether, as respects the
matters therein set forth, the Illinois judgment was ¢ ad-
judicata, were considered at great length. Following an I
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spection of the record of the Illinois action the court held that
the counterclaim stated matters which constituted some-
thing more than a mere defense to the claim asserted in the
Illinois action, that it could not be said that under the plea
of the general issue interposed by the defendant in that action
the matters averred in the counterclaim were necessarily
adjudicated, and that it was a question to be determined upon
the trial whether in fact such matters had been theretofore liti-
gated and determined. On the new trial the court held that
certain of the issues made by the counterclaim and reply had
been litigated in the Illinois action and that the Illinois judg-
ment was res adjudicata as to such issues, but submitted to
the jury the question of the alleged neglect of plaintiffs in
falling in the insolvency proceedings to procure an order
charging the trust estate with the fees in question and the
compensation earned by defendant as trustee. And the court
left it to the jury to determine upon a preponderance of evi-
dence whether or not it was the law of Illinois that the failure
of plaintiffs to procure such an order, if they did so fail, was a
métter which was adjudicated in the Illinois action, whether
evidence was introduced on such point or not, and the jury
was instructed that if such was the law of Illinois recovery
could not be had upon the counterclaim.

The second trial resulted in a verdiet of $181.74 for the
defendant Gates, that being the sum found to be due him in
excess of the amount of the judgment sued upon. After the
er}try of judgment and before the taking of an appeal George
W. Northrup, Jr., one of the original plaintiffs, died. An
appeal, however, was taken to the Appellate Court of Indiana
by Jaco.b .Newman and S. O. Levinson, deseribing themselves
?S SUVIving partners of the firm of Newman, Northrop &
nj;";:son. The personal representative of the deceased part-
" Inji?anOt made a party to jche .appeal. The Appellate Court
) DZ overruled an objection to the sufficiency of the
e and on the merits reversed the judgment and ordered

¢ause remanded for a new trial. On the petition of the
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defendant Gates the Supreme Court of Indiana removed the
cause into that court for decision and subsequently dismissed
the appeal, holding that on account of the omission to make
the personal representative of George W. Northrop, Jr., a
co-appellant the appeal could not be determined upon the
merits. 165 Indiana, 171. A petition for a rehearing having
been denied, the cause was brought here.

Mr. Charles Martindale and Mr. S. S. Gregory for plaintiffs
in error.

Mr. Edward E. Gates, with whom Mr. Albert Baker, Mr.
Edward Daniels and Mr. Lewis C. Walker were on the briefs,
for defendant in error.

MR. JusticE WHITE, after making the foregoing statement,
delivered the opinion of the court.

A motion has been filed to dismiss the writ of error or to
affirm, and we proceed at once to its consideration. Several
grounds are urged in argument in support of the motion, but
we do not find it necessary to do more than consider an ob-
jection based upon the absence of a Federal question.

The errors assigned are as follows:

“The Supreme Court of Indiana erred in holding and de-
ciding:

“1. That the counterclaim set up by appellee Gates, the
defendant, in the trial court, based upon a breach of the same
contract of hiring, which was the basis of the action of t11§
appellants against the appellee Gates, in the Circuit.Court of
Cook County, Illinois, was not adjudicated by the Judgmelnf
in the Cireuit Court of Cook County, Illinois, and by SO‘ decid-
ing denied to the judgment of the Circuit Court of Cook County,
Tllinois, the force and effect which it has between the parties
in the State of Illinois, wherein it was rendered, and dem‘es
full faith and credit to said judgment, contrary to and 10
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violation of Article 4, section 1 of the Constitution of the
United States.

“2. That the appellee’s counterclaim being valid and not
merged and adjudicated by the judgment of the Circuit Court
of Cook County, Illinois, it was of a nature which survived
against the personal representatives of a member of the part-
nership of Newman, Northrop & Levinson, and that the per-
sonal representatives of the deceased partner were necessary
parties to the appeal, and not having been made parties that
neither the Appellate Court of the State of Indiana, nor the
Supreme Court of the State of Indiana, has jurisdiction to
determine the appeal and the same must be dismissed, and
Judgment of dismissal was so rendered. Which final judg-
ment of the Supreme Court necessarily involved the adjudica-
tion of the claim of the appellants to the protection of Article 4,
section 1, of the Constitution of the United States, ‘that full
faith and credit shall be given in each State to the public acts,
records and judicial proceedings of every other State,” which
adjudication was adverse to appellants’ claim under said
provision of the Constitution of the United States.”

These assignments plainly import that the Supreme Court
of Indiana on dismissing the appeal considered and decided
a.question which had been submitted to the jury on the trial,
viz., whether the matters alleged in the counterclaim as the
basis for a recovery over against the plaintiffs had or had not
bee.n concluded by the Illinois judgment sued upon by the
Plaintiffs. We do not so construe the opinion and decision
of the court,

The Appellate Court of Indiana had held on the first appeal
lthat the action of the trial court, in refusing to admit evidence
a Support of the counterclaim, because the Illinois judgment
fﬁn:téguted res adjudicata, was error. It had further decided
an‘z COe ctf)unterclam.l was “based upon a l?reach of contrac.t,”
i3 fwor:'s 1;uted an independent, affirmative cause of acFlon
ther" " of the defen.dant, ano} tbat whpther th(.a questions

e nvolved were in fact adjudicated in the Illinois action
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was a question for the jury. As a result of this ruling evidence
was introduced at the subsequent trial to establish what were
the questions litigated and determined in the Illinois action
and the extent to which by the laws of Illinois the judgment
in that case possessed conclusive force.

Now, in the opinion delivered by the Supreme Court of
Indiana, on dismissing the appeal, the court did not discuss
or in anywise refer to the scope and conclusive effect of the
Illinois judgment. Undoubtedly, the court, in view of the
law of the case as declared on the first appeal, treated the
counterclaim as containing allegations of actionable breaches
of duty which might have formed the subject of an independ-
ent action, and it is likewise evident that the court was of
opinion that the plaintiffs were bound to perfect their appeal
from the judgment upon the counterclaim, upon the hypothesis
that the counterclaim set forth a valid cause of action against
three individuals, viz., the plaintiffs in the main action. But
substantially the court only considered and disposed of a
preliminary question as to its authority to pass upon the con-
troverted questions contained in the record before it. It found
that there were in the counterclaim averments which it had
been held early in the litigation required to be submitted to
a jury, that the record exhibited a recovery upon the counter-
claim against three persons, and that one of such persons ha‘d
died after the rendition of judgment against him and his
associates. Construing the statutes of Indiana, the court held
that the cause of action asserted in the counterclaim survived
the death of the party deceased, against whom a recovery _h&d
been had, that such cause of action could have been revived
against the personal representative of the deceased, and that
the personal representative was a necessary party &ppellaflt’
and, not having been made a co-appellant and serveq with
notice of the appeal, the court was without jurisdiction to
pass upon the errors assigned upon the appeal. To give effect
to the assignments of error we should be obliged to make the
impossible ruling that, despite the overruling of a demurrer
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to the counterclaim by the trial court, and the decision in
respect to that pleading made by the Appellate Court on the
first appeal, a mere inspection of the counterclaim so plainly
demonstrates that the pleading is destitute of merit that it
should be held to have been the duty of the state court of last
resort to have treated the pleading as a sham and to have
disposed of the appeal upon the hypothesis that the counter-
claim was non-existent.

The removal of the cause from the Appellate Court into the
Supreme Court of Indiana vacated the decision of the former
tribunal, and after transfer the case stood in the highest court
of Indiana as though it had been appealed to that court di-
rectly from the trial court. Oster v. Broe, 161 Indiana, 113.
Had the appeal been properly taken it would have been the
duty of the Supreme Court of Indiana to pass upon the ques-
tions presented by the record before it, including, it may be,
a Federal question, based upon the due faith and credit clause
of the Constitution, which, on various occasions, was pressed
upon the attention of the trial court. In legal effect, however,
the case stands as though no appeal had been prosecuted from
the judgment rendered by the trial court. As the jurisdiction
of this court to review the judgments or decrees of state courts
when a Federal question is presented is limited to the review
0.f a final judgment or decree, actually or constructively de-
ciding such question, when rendered by the highest court of
& State in which a decision in the suit could be had, and as
fOT the want of a proper appeal no final judgment or decree
In such'court has been rendered, it results that the statutory
Prerequisite for the exercise in this case of the reviewing power
of this court is wanting.

Wit of error dismissed.
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J. B. ORCUTT COMPANY w». GREEN.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE SEC-
OND CIRCUIT.

No. 116. Argued December 6, 1906.— Decided January 7, 1907.

Presentation and delivery to the trustee, within a year after the adjudica-
tion, for filing with the referee, of proof of claim is a filing within § 57 of
the Bankruptcy Act as construed in connection with General Order in
Bankruptcy, No. 21.

The neglect of a trustee in bankruptcy to deliver to the referce claims left
with him for filing is the neglect of an officer of the court and not the
failure of the creditor to file his claim.

A trustee in bankruptcy cannot file with himself proof of his own claim
against the bankrupt, nor can the delivery of such proof to his own
attorney for filing with the referee stand, in case of failure of his attorney
so to do, in place of delivery to the referee.

Ta1s case comes here upon return to a writ of certiorar,
issued by this court to the Circuit Court of Appeals of the Sec-
ond Circuit. It is a proceeding in bankruptey, and the ques-
tion involved is one in regard to the sufficiency of the filing of
certain proofs of claims against the bankrupts’ estate. .

The facts are these: Messrs. Ingalls Brothers were adjudi-
cated bankrupts in proceedings in the District Court of the
United States for the Northern District of New York on the
third day of December, 1902. Soon thereafter one Charles
Duncan was appointed trustee, and on the ninteenth day of De-
cember, 1902, he duly verified a proof of claim in his own be-
half for $4,171, admitting an offset of $327. On the first of
April, 1903, the J. B. Orcutt Company duly verified 2 prOOf
of claim against the bankrupts’ estate for $893.68, and In &
short time delivered it to the trustee. At the first meeting of
creditors Charles H. Dauchy Company presented to the ref-
eree a defective proof of claim against said bankrupts for

" $3,335.67, which was returned by the referee to said compary
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for correction. Prior to January 23, 1903, the Dauchy Com-
pany duly verified another proof of claim in the same amount,
prepared by Henry W. Smith, the attorney for the trustee,
who had volunteered to prepare the same so as to comply with
the rules, and on or about March 15, 1903, the Dauchy Com-
pany delivered this proof of claim to the trustee. Prior to
June 1, 1903, the trustee delivered all three claims to said
Henry W. Smith, with directions to file the same with the
referee, which the attorney promised to do. In this he failed.
When the attorney Smith received these claims from the trus-
tee he handed them to a clerk in his office, directing him to put
them with the papers in this proceeding, and shortly after told
the clerk to file the proofs of the claim with the referee. The
clerk neglected to do so, and some time afterwards, upon being
asked in regard to it, said that he would do so immediately.
This was before the expiration of the year after the adjudica-
tion. But he again failed to make the filing. The Dauchy
proof, which had been left with the attorney, is lost and can-
not be found, after diligent search made by the attorney for it
i his office. The other two claims, the Oreutt Company’s and
Duncan’s own claim were found in a package of papers re-
lating to another bankruptey proceeding. Another proof of
claim, for the same amount, was made by the Dauchy Com-
pany April 2, 1904, and, with the Duncan and Orcutt proofs,
Was presented to the referee for filing, each proof being ac-
companied by a petition, dated April 2, 1904, for leave to file
each of said claims nunc pro tunc as of a date prior to Decem-
ber 3, 1903, or for such other or further relief as might be just
and proper. Smith was not the attorney for any of the claim-
ants,' and his failure to file with the referee was not by virtue of
any mstructions to withhold such claims from filing, nor was
1t k‘nown on the part of any of the claimants that he had failed
to file them until more than a year after the adjudication.
Upon the presentation of these claims with the petition,
other creditors of the bankrupts objected to the granting of

the relief asked in the petition, upon the ground that the claims
VOL, corv—T
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had not been seasonably presented to the court, and were
barred under the provisions of section 57n of the Bankruptey
Act.

Upon the hearing of the petition for leave to file these proofs
of claim, the referee, to whom the case had been referred, de-
nied the petition, under the objection of other creditors, on the
ground that one year having expired subsequent to the adjudi-
cation of bankruptey and prior to the filing of the several pe-
titions and the presentation thereof to the referee, the referee
had no power to permit the filing of said proofs of claims, and
that neither the referee nor the court had any discretionary
power to permit either of said proofs of claims to be filed, either
nunc pro tunc or otherwise. An order denying the relief asked
was duly entered.

The referee then certified for review by the District Court
the question, whether his decision was correct in refusing the
relief stated by the claimants.

The District Court directed that the claims of the petitioning
creditors should be filed as of the date when delivered to the
trustee.

Charles H. Green, one of the creditors of the bankrupts,
thereupon appealed from the order of the District Court re-
versing the determination made by the referee, to the Unite'd
States Circuit Court of Appeals for the Second Circuit, and in
his appeal, in view of the position of the trustee and his refusal
himself to act in the matter, Green asked that he might be per-
mitted to prosecute the appeal for himself and the other cred-
itors. The District Court thereupon allowed the appeal and
cited the respondents to appear in the Cireuit Court of Appe‘flls-
That court, having heard the case argued, reversed the decmlf)n
of the Distriet Court, and affirmed that of the referee. A Drief
memorandum was filed by the court, in which it was stated
that the referee had given a very full examination of .the ques-
tion of law involved, and that the court concur.red n his 1:):
terpretation of the statute, and that his opinion might
printed as a supplement to the memorandum of the court.
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Mr. Charles Cowles Tucker and Mr. Reginald S. Huidekoper,
with whom Mr. J. Miller Kenyon was on the brief, for peti-
tioners:

There is no provision in the Bankruptey Act which fixes
the time within which proofs of claim must be filed. In re
Hernstein, 10 Am. B. R. 308-320; Hutchinson v. Otis, 190 U. S.
552. The language of the Bankruptey Act should not be al-
tered by construction so as to work a forfeiture of the rights of
these creditors. Forfeitures are not favored in law. Mar-
shall v. Vicksburg, 15 Wall. 146; Vattel, 29th Rule of Construe-
tion; Farmers' & Mechanics’ Bank v. Dearing, 91 U. S. 29.

The purpose of the Bankruptey Act is to provide for equality
in distribution among creditors and not to enforce forfeitures
as against particular creditors. By placing the narrow con-
struction upon §57n contended for by the respondents, a
forfeiture of the rights of certain creditors will be enforced.
26 Am. & Eng. Ency. of Law, 661.

Granted that the act limits the time within which proofs
must be presented to one year after adjudication, it is sufficient
if they be presented within that time to the trustee.

Thg trustee, being an officer of the court, his acts may well
be: sald to be the acts of the court itself, and by filing a claim
with him, it can very properly be said that the claim is filed in
the court where the proceedings are pending as required by
§57¢ of the act.

. Evel,l assuming that the Supreme Court has mistaken the

?ﬁitatﬁn of its power, gnd that the last sentence of General

i er XXT (1) 18 invalid, upon general principles of equity
1 order of the District Judge should be sustained.

Mr. Herbert D). Bailey, with whom Mr. Frank H. Deal was
on the brief, for respondents:
('hrllr‘l};z Evl?l‘d “proved,” as used in 57n, contemplates and in-
% I-)mve nlg.. General Orfier XXI (1) speaks of a deposition
with clalms, ete. This deposition is used as synonymous
proof of debt. That deposition becomes proof when it
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comes regularly before the proper tribunal. Before a claim is
proved, it must have come before the referee.

The trustee has no duty to perform in respect to the filing of
claims. There is no provisggn any¥here in the act for filing
- claim with anyone save the refepée, in referred cases. In so
far as General Order XX} (13, g‘éém&%o contemplate a “filing”
with the trustee, w;'q carif¥sse at variance with the act.
The act must prexgaﬂ g\rfa& wh@é’at variance therewith the Gen-
eral Orders are ng("c‘ﬁo bg\\/\cbnsidered. Collier, 4th ed. 286;
West v. Lea, 2 A¥. Bo&'? 463.

Mg. JusTice Prckuawm, after making the foregoing statement,
delivered the opinion of the court.

The question in this case resolves itself into one of the suffi-
ciency of the presentation of proofs of claims of the creditors
named in the foregoing statement. They were, in reality,
presented and delivered to the trustee in bankruptey before
the expiration of one year after adjudication, but there was 10
actual filing of the claims with the referee until after the ex-
piration of that time, when the attempt to file them with the
petition was made as above stated.

The question turns upon the construction of some of the
subdivisions of the fifty-seventh section of the Bankruptey
Act, together with the twenty-first General Order in ijlﬂk‘
ruptey, the last part of which reads: “Proofs of debt received
by any trustee shall be delivered to the referee to whom the
case is referred.” )

Sub-section @ of section 57 provides that Proofs of claims
shall consist of a statement under oath, in writing, signed by 2
creditor setting forth the claim, the consideration therefort
and whether any, and, if so what, securities are held therefoiry
and whether any, and, if so what, payments have been madé
thereon, and that the sum claimed is justly owing from the
bankrupt to the creditor.”

Sub-section ¢ provides that “Claims after being proved may,
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for the purpose of allowance, be filed by the claimants in the
court where the proceedings are pending or before the referee
if the case has been referred.”

Sub-section d provides that “Claims which have been duly
proved shall be allowed, upon receipt by or presentation to the
court, unless objection to their allowance shall be made by
parties in interest, or their consideration be continued for
cause by the court upon its own motion.”

Sub-section n provides that “Claims shall not be proved
against a bankrupt estate subsequent to one year after the
adjudication.”

If the presentation and delivery of these proofs of claim in
the case before us with the trustee was sufficient within the
meaning of the Bankruptey Act, then the referee should have
proceeded to determine the question of their allowance, when
presented to him, the same as if they had been filed with him
personally within the year subsequent to adjudication.

We have been referred to no case in this court deciding the
exact question, nor is there cited any case in the lower courts
Wherein it has been decided, with the exception of that of In re
Seff, District Court of United States, Southern District of
New York (not reported), where the question before us seems
to have been directly before that court, and the decision was in
favor of the sufficiency of the filing with the trustee. The
par'tie.ss hereto have cited a great many cases in the lower courts
deciding questions somewhat analogous to the one now before
us, but none in which this question has been decided. We,
therefore, think it unnecessary to refer to them.

Wf‘r.are of opinion, taking into consideration the various
brovisions of the fifty-seventh section of the Bankruptey Act,
i1 connection with No. 21 of the General Orders in Bankruptey,
a’"bp_ted by 'Fhis court, that the presentation and delivery of
3;?015 of CIa}m 'to tohe ‘?rustee in bankruptey within the year
atter the adjudication is a filing within the statute and the
general order above mentioned.

The General Orders of this court are provided for by section
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30 of the Bankruptcy Act, which enacts that, “All necessary
rules, forms, and orders as to procedure and for carrying this
act into force and effect shall be preseribed, and may be amen-
ded from time to time, by the Supreme Court of the United
States.” Under that section this court had the power to pro-
vide, as it has done in Order 21, that “Proofs of debt received
by any trustee shall be delivered to the referee to whom the
cause is referred.” There is nothing in that provision incon-
sistent with, or opposed to, anything stated in the bankruptey
law upon the subject, and we must, therefore, take the statute
and the order and read them together, the order being simply
somewhat of an amplification of the law with respect to pro-
cedure, but nothing which can be construed as beyond the
powers granted to the court by virtue of the law itself. The
question is not whether anyone but the court or referee can
pass upon a claim and allow it or disallow it. That must be
done by the court or referee, but it is simply whether a delivery
of a claim, properly proved, to the trustee is a sufficient ﬁl.ing.
The law provides, sub-section ¢ of section 57, that the claims,
after being proved, may, for the purpose of allowance, be filed
by the claimants in the court where the proceedings are pend-
ing, or before the referee, if the case has been referred; but thflit
does not prohibit their being filed somewhere else prior to thelr
allowance, and the Order in Bankruptey in substance provides
that they may be filed after being proved, with the trus?ee-
Such order is equivalent to saying that proofs of debt (or Cl?lm)
may be received by the trustee. When they are so received
by him they are in legal effect received by the court, whose
officer the trustee is. Having been received by the trustee,
under authority of law, the proofs of debt are therel.)y.SUﬂi'
ciently filed so far as the creditors are concerned, and it is ‘th\e
duty of the trustee to deliver them to the referee. If the t]llbt‘
tee inadvertently neglects to perform that duty it 1s the neglect
of an officer of the court, and the creditors are in no way re;
sponsible therefor. The presentation and filing have beelr
made within the time provided for and with one of the prope
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officers, and his failure to deliver to the referee cannot be
held to be a failure on the part of the creditor to properly
file his proofs.

Not much benefit can be derived from an examination of the
Bankruptey Act of 1867, in reference to the provisions therein
contained, granting power to the Justices of the Supreme Court
to frame general orders for the purpose named. See section 10,
Bankruptey Act of 1867. We think it plain that so far as this
matter is concerned the Supreme Court had full power to make
the General Order it did.

Different considerations, however, apply to the one claim
made by the trustee himself. We do not think that in any
event a trustee could file with himself his proof of his own claim
against the estate of the bankrupt. General principles of law
forbid that he should so act in his own case. And his delivery
of his own claim to his attorney could not make such delivery
stand in the place of a delivery to the referee.

These views lead to a reversal of the order of the Circuit Court

of. Appeals, and the affirmance of the order made by the Dis-
triet Court, with the modification, refusing the filing of the
proof of claim of the trustee himself.

And it 1s so ordered.

AMERICAN SMELTING AND REFINING COMPANY .
COLORADO ex rel. LINDSLEY.

ERROR TO THE SUPREME COURT OF THE STATE OF COLORADO.

No.143. Argued December 20, 21, 1906.—Decided January 7, 1907.
Although a State may
than those impose
Corporations
entering the
sul

impose different liabilities on foreign corporations
d on domestic corporations, a statute that foreign
pay a fee based on their capital stock for the privilege of
T Stite.an.d. (?Oing busines§ therein and thereupon shall be
T sy t;o‘ a 11ab1ht1e§ and }'estrlctions of domestic corporations
B a contract w1!;h foreign corporations complying therewith

ey will not be subjected during the period for which they are
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admitted to greater liabilities than those imposed on domestic corpora-
tions, and a subsequent statute imposing higher annual license fees
on foreign, than on domestic, corporations for the privilege of continu-
ing to do business, is void as impairing the obligation of such contract as
to those corporations which have paid the entrance tax and received per-
mits to do business; nor can such a tax be justified under the power to
alter, amend and repeal reserved by the State Constitution. So held as
to Colorado Statutes of 1897 and 1902.
30 Colorado, 275, reversed.

THE writ of érror in this case brings up for review the judg-
ment of the Supreme Court of Colorado, which affirmed the
judgment of the trial court forfeiting the right of the plaintiff
in error, hereinafter called the corporation, to do business as
a foreign corporation within the State until a certain tax
therein adjudged to be due should be paid. The corporation
refused to pay the tax, and thereupon, at the instance of the
District Attorney and the Attorney General of the State, a
proceeding in the nature of quo warranfo against the corpora-
tion was commenced for the purpose of obtaining a forfeiture
of the franchise of the corporation for its failure to pay the
“Annual State Corporation License Tax.” The defense .set
up that the tax was a violation of the Federal Constitui‘zlon
as impairing the obligation of a contract, and in other particu-
lars named. Upon the trial the court found that there was
due to the State of Colorado the sum of $4,000, being Fhe
amount of the annual tax due by reason of the statute, W.h.mh
was held valid. A decree was thereupon entered, forfe'1t1.ng
the right of the corporation to do business within the.hmlts
of the State of Colorado until the tax was paid, and.lt' e
“absolutely and wholly deprived of all rights and privileges
within the State of Colorado, until such tax is paid.” Upon
appeal to the Supreme Court of the State this judgment ‘_Va.s
affirmed, and the corporation then sued out this wrib of error.

The corporation was incorporated April 4, 1899, 1 Netw
Jersey, and it is permitted by its articles of incorporation 10
do business in other States, and to carry on a general ore I

! A4 iy . : in such
duction, milling, mining and other business mentioned 1n




AMERICAN SMELTING CO. ». COLORADO. 105

204 U. 8. Statement of the Case.

articles. On April 28, 1899, it duly made application to the
proper state authorities of Colorado for permission to enter
and transact business in that State, under the laws thereof.
At this time its capital stock was $65,000,000, divided into
shares of the par value of $100 each. Subsequently, and on
April 8, 1901, its capital stock was increased to $100,000,000,
and the certificate of such increase was duly filed in Colorado.
Section 499, (Mills Annotated Statutes of Colorado), after
making provision for the performance of certain conditions
by a foreign corporation entering the State, continued, “and
such corporations shall be subjected to all the liabilities, re-
strictions and duties which are or may be imposed upon cor-
porations of like character organized under the general laws
of this State, and shall have no other or greater powers.”
Section 500 of the same statute provided that a foreign cor-
poration must file in the office of the Secretary of State a copy
of its charter, or, if incorporated under a general corporation
law, a copy of such certificate of incorporation, and such gen-
eral corporation law duly certified. Section 1 of chapter 51
of tbe Session Laws of Colorado for 1897sprovided that every
foreign corporation should pay to the Secretary of State, for
the use of the State, a fee of $10 if the capital stock did not
exceed $50,000. If in excess of that sum the corporation was
to pay “the further sum of fifteen cents on each and every
thousand dollars of such excess, and a like fee of fifteen cents
on each thousand of the amount of each subsequent increase
Of- stock. The said fee shall be due and payable upon the
filing of certificate of incorporation, articles of association, or
c-hartsar of said incorporation, joint stock company or associa-
tion, in the office of the Secretary of State; and no such cor-
Poration, joint stock company or association shall have or
?Xemse any corporate powers or be permitted to do any
;:Z“;T]S: élécilelzz 1PS‘catfeSuntil the said fee shall havg been paid;
o art’BI 0 ftate §ha.11 not file any cert}ﬁcate of in-
L f’ icles o assomatlor.l, charte:r or certificate of the

S6 of capital stock, or certify or give any certificate to
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any such corporation, joint stock company or association, until
said fee shall have been paid to him.” By section 10 of chap-
ter 52 of the Session Laws of Colorado for 1901 it was provided
that no foreign corporation could “exercise any corporate pow-
ers or acquire or hold any real or personal property, or any
franchises, rights or privileges, or do any business or prosecute
or defend in any suit, in this State until it shall have received
from the Secretary of this State a certificate setting forth that
full payment has been made by such corporation, joint stock
company or association, of all fees and taxes prescribed by
law to be paid to the Secretary of State, and every such cor-
poration, joint stock company or association, shall pay to the
Secretary of State for each such certificate, a fee of five dol-
lars.”

In accordance with the provisions of section 1 of the Laws
of 1897, above mentioned, the corporation paid, upon filing
its certificate, April 28, 1899, to the Secretary of State, for
the use of the State, $9,792.50 on its original capitalization;
and on May 17, 1901, the further sum of $5,250 upon its in-
crease of capital stock to $100,000,000. Thereupon the Sec-
retary of State issued a certificate, stating the filing of the
proper papers with him, and further stating that “pursuant
to the provisions of section 10 of said act (1901), I hereby
certify that the said company has made full payment of all
fees preseribed by law to be paid to the Secretary of Staﬁe
and due at the time of the issuing of this certificate, and i3
hereby authorized to exercise any corporate powers provided
for by law.” This was given under the hand and official seal
of the Secretary of State, and was dated on the twenty-first
day of May, 1901. There were at this time no other statutes
providing for the payment of any charges, fees or taxes for
coming into and doing business in the State of Colorado.

The corporation, upon entering the State in 1899 under IFS
permission to enter and transact business therein, immgdl-
ately commenced to erect a plant for the purpose of carrylng
on its business as a corporation, and before the commence-
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ment of these proceedings it had invested for that purpose in
the State sums amounting to more than $5,000,000. At the
time the corporation was permitted to enter and carry on its
business in the State the statute of Colorado provided that
the term of life of corporations formed under the laws of that
State should be twenty years. After the corporation had
been doing business for some three years, and on March 22,
1902, the legislature of Colorado passed an act in relation to
taxes. Session Laws of Colorado for 1902, 43, 160, etc.

Section 64 of that act provided that all domestic corpora-
tions should thereafter and on or before the first day of May
of each year, or at the time of obtaining such charter or cer-
tificate of incorporation, pay “an annual state corporation
license tax,” to the Auditor of the State, of two cents upon
each one thousand dollars of its capital stock.

Section 65 provided that every foreign corporation which
had theretofore obtained “the right and privilege to transact
and carry on business within the limits of the State of Colo-
rado shall, in addition to the fees and taxes now provided for
by law, and as a ¢ondition precedent to its right to do any
business within the limits of this State, pay annually . . .”
a state license tax of four cents upon each one thousand dol-
lars of its capital stock.

Section 66 provided that every corporation which should
fail to pay the tax provided for in sections 64 and 65 (supra)
should forfeit its right to do business within the State until
th.e tax was paid, and should be deprived of all rights and
privileges, and the fact of such failure might be pleaded as an
f%bsolute defense to any and all actions, suits or proceedings,
m law or in equity, brought or maintained by or on behalf of
Su.Ch' corporations, in any court of competent jurisdiction
Wlthlln the limits of the State, until such tax was paid.

_Th}s corporation refused to pay, and the State, through its
District Attorney and Attorney General, commenced this suit
for the purpose of forfeiting its right to remain in that State,
unless and until it paid the money under the statute of 1902.
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Mr. Thomas Thacher and Mr. Charles W. Waterman, with
whom Mr. Joel F. Vaile and Mr. Walliam W. Field were on
the brief, for plaintiff in error:

The law of 1902 is void because it would impair the obliga-
tion of the contract between the corporation and the State
of Colorado which resulted from compliance by the former
with the laws of the latter relating to foreign corporations,
including the payment to the State in April, 1899, of $9,792.50
and the payment in May, 1901, of $5,250, on increase of stock.

A binding contract between the State and the corporation
was thus made—a contract based upon a valuable and sub-
stantial consideration.

The intention of the Colorado law was to create substantial
uniformity as to corporations, whether originally incorporated
in or out of the State, which have complied with its conditions
for acquiring the right of incorporation within its boundaries.
Iron Silver Mining Co. v. Cowre, 31 Colorado, 540.

The franchise being substantially the same as the corporate
franchise of a domestic corporation, the grant thereof, being
made for a valuable consideration, is a contract within the
protection of the Constitution. Powers v. Detroit &c. Ry.
Co., 201 U. S. 543.

The contract was that, in consideration of the paymenFS
made, the corporation should have the right to do business
the State as a corporation for twenty years, subject, of course,
to the same liabilities, restrictions and duties as domestic
corporations. Home jor Friendless v. Rouse, 8 Wall. 430.

The law of 1902 must be condemned as impairing the obli-
gation of such contract, unless it can be justified under the
provision by which alone the grant is limited, that the cor-
poration shall be subjected to the liabilities, restrictions and
duties imposed on like domestic corporations. .

It cannot escape condemnation upon the charge that it 1m-
pairs the obligation of contract, by reference to the reserva-
tion of power to alter, revoke or annul corporate charters.
Art. 15, § 3, Constitution of Colorado.
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The power to alter or revoke is not absolute. It is ma-
terially qualified.

There is a wide distinction between the power to alter or
annul here reserved, and the unrestricted reserved power in
the laws and constitutions of many States. Vicksburg v.
Vicksburg Water Works Company, 202 U. S. 453. As clearly
as in that case the burden here sought to be imposed works
injustice to the corporators of defendant. It compels them
to pay again and to pay twice as much as like domestic
corporations for the power to continue to carry on its busi-
ness during the twenty years for which it received a fran-
chise.

Nor can it escape such condemnation by reference to the
taxing power of the State.

Liability to taxation is common to all persons, natural or
corporate, with respect to their property in the State, except
in case of special exemption. This company does not claim
exemption from taxation; it merely denies the power of the
State to make it buy again what it has already bought and
paid for. The legislature may tax the franchise, as it may
tax other property, but it cannot destroy the title thereto,
or require it to be bought again as a condition of its further
enjoyment. If land is sold by the State, the legislature may
tax the land, but it cannot recall the title, or require a further
Payment to be made as a condition of its further use.

'In respect to the meaning and effect of the law of 1902,
this court will not be concluded by the opinion of the Supreme
Court of Colorado. Atch., Top. & S. F. Ry. Co. v. Matthews,
174 U. 8. 100; Sterns v. Minnesota, 179 U. S. 223; Powers v.
Detroit &e. Ry. Co., 201 U. S. 543.

Mr. N. C. Mller, Attorney General of the State of Colo-
rado, for defendant in error:

The statutes under which this corporation was required to
Pay a fee for filing a certified copy of its articles of incorpora-
tion do not constitute a, contract of exemption from any form




110 OCTOBER TERM, 1906.

' Argument for Defendant in Error. 204 U. S,

of taxation. Chap. 51, Session Laws of Colorado, 1897;
Const. of Colorado, § 3, art. XV.

The right to do business is subject to taxation. If this is
so, then the constitution prohibits the legislature from making
any contract of exemption with corporations. The legislature
cannot make a contract with a corporation, express or implied,
that would exempt it from any of the ordinary forms of taxa-
tion. If the legislature, at the time of admitting this corpo-
ration, had not seen fit to tax the business carried on by the
corporation, there is certainly no contract agreeing never to
resort to this form of taxation.

A corporation claiming to be exempt from any form of taxa-
tion must show a clear and unequivocal provision to tha
effect, either in its charter or under the general law under
which it is incorporated. Ohio Trust Co. v. Debolt, 16 How.
416; Delaware R. R. Tax case, 18 Wall. 206; North. Missourt
R. R. Co. v. Maguire, 20 Wall. 46; Metropolitan St. Ry. Co. V.
New York, 199 U. 8. 1; Wells v. Savannah, 181 U. 8. 531; Bank
v. Billings, 4 Pet. 514; Memphis Gas Co. v. Shelby Co., 109
U. S. 398.

The fee which a foreign corporation pays to file its articles
in a State is analogous to the filing fee paid by a domestic
corporation. Appellant’s contention that this is a purchase
price and that the State has sold something is purely an as-
sumption and not a single authority is cited to sustain it.
The case at bar is not like those corporation cases referred
to by counsel where the State, impelled by the necessity of
raising revenue, and expressly avowing its intention, has sold
a franchise for the purpose of raising certain revenue, and
inserted a clause of exemption from other taxation as an
inducement to the buyer.

There is an obvious distinction between the charter (?f a
corporation or the general statutes under which corporations
file their articles, which are legislative in character and sub-
ject to alteration, amendment or repeal in pursuance of the
Constitution and statutory provisions; and business contracts,
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or franchises, entered into between corporations and the State
or municipality. The latter is protected by all the provisions
of the Federal Constitution, the same as a contract between
two natural persons. But articles of incorporation filed under
the constitutional provisions and statutes, such as we have
cited in Colorado, are legislative in character and are subject
to change from time to time. Walla Walla v. Water Works
Co., 172 U. 8. 1; Joplin v. Light Co., 191 U. 8. 150.

Mr. JusTice PeckHAM, after making the foregoing state-
ment, delivered the opinion of the court.

It is conceded that the corporation has paid all its indebted-
ness for taxes or otherwise to the State of Colorado, except
the amount demanded under the above-mentioned law of
1902, and that it has obeyed all the laws of the State with that
exception. It is urged, however, upon the part of the corpo-
ration that, by its admission into the State, with its right to

do business therein by the payment of the amount of money
required for such purpose under the then existing law, a con-
tract between the State and itself was thereby made that it
Sho_uld be permitted to remain therein during the term of life
which the State by law allowed to corporations created by

1t (which was twenty years), without being again subjected
t(? further exactions of money for what it had once paid for,
via., the right to remain and transact business in that State.
l"ndoubtedly, if the corporation violated the laws of the
Mate properly applicable to it, or if otherwise it gave just
cause for its expulsion, it could not insist upon such a contract
as a defense,

It is .also conceded on behalf of the corporation that it is
goi- entitled to any exemption from taxes which the State of
- O.ra‘lo can properly impose upon persons or corporations
Within her borders,
nefamng obtained permission to enter the State and do busi-

S as above mentioned the question, aside from that of the
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extent of the term, is whether any contract between the State
and the corporation arose under these laws and the facts
above mentioned.

In 1899, when this (foreign) corporation applied for a per-
mit to enter and do business in the State, the laws of Colorado
only granted such application on the payment of a certain fee
named in the statute of 1897, which was payable upon filing its
certificate of incorporation in the office of the Secretary of
State of Colorado, and until that payment was made and the
certificate filed no such corporation was permitted to have or
exercise any corporate powers, nor was it permitted to do
any business in the State. Section 30 of the act of 1901 pro-
vided that, upon payment of all taxes, etc., due under the law,
the Secretary of State was to issue a certificate acknowledging
the fact, for which the corporation was to pay a stated fee;
and until the certificate was received from the Secretary of
State by the corporation it should not exercise any corporate
powers or do any business in the State, as provided for by the
act of 1897,

The result of these statutes was that the foreign corpora-
tion, upon filing the proper papers and paying the statutory
fees and obtaining the certificate to that effect from the Secr'e-
tary of State, obtained the right to enter and do business 10
Colorado. The act of 1901 did not increase the amount of
the exaction for entering and doing business in the State,
but simply provided for a certificate, acknowledging payment,
from the Secretary, and it imposed the payment of a small
fee for such certificate. The right obtained was a right f0
enter the State and do business therein as a corporation. It
was also subject by statute to the liabilities, restrictions and
duties which were or might thereafter be imposed upon.d0~
mestic corporations of like character. Domestic corporations
at that time had the right to a corporate existence of twenty
years. I

These provisions of law, existing when the corporation ap-
plied for leave to enter the State, made the payment required
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and received its permit, amounted to a contract that the
foreign corporation so permitted to come in the State and do
business therein, while subjected to all, should not be sub-
jected to any greater labilities, restrictions or duties than
then were or thereafter might be imposed upon domestic
corporations of like character.

A provision in a statute of this nature subjecting a foreign
corporation to all the liabilities, etc., of a domestic one of like
character must mean that it shall not be subjected to any
greater liabilities than are imposed upon such domestic cor-
poration. The power to impose different liabilities was with
the State at the outset. It could make them greater or less
than in case of a domestic corporation, or it could make them
the same. Having the general power to do as it pleased,
when it enacted that the foreign corporation upon coming
in the State should be subjected to all the liabilities of domestic
corporations, it amounted to the same thing as if the statute
had said the foreign corporation should be subjected to the
same liabilities. In other words the liabilities, restrictions and
duties imposed upon domestic corporations constitute the
Measure and limit of the liabilities, restrictions and duties
which might thereafter be imposed upon the corporation
t_hus admitted to do business in the State. It was not a mere
license to come in the State and do business therein upon pay-
ment of a, sum named, liable to be revoked or the sum increased
at the pleasure of the State, without further limitation. It
Was a clear contract that the liabilities, ete., should be the
Same as the domestic corporation, and the same treatment
n ?hat regard should be measured out to both. If it were
desired to increase the liabilities of the foreign, it could only
be. done by increaSing those of the domestic, corporation at
the same time and to the same extent.

S}ICh being the contract, how long was it to last? Only
11111:‘11.the .State chose to alter it? Or was it to last for some
‘elinite time, capable of being ascertained from the terms of

th ] 5
& statutes ag they then existed? It seems to us that the
YOL, ccrv—=S8
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only limitation imposed is the term for which the corporation
would have the right to continue in the State as a corporation.
One of the restrictions as to domestic corporations is that
which limits its corporate life to twenty years, unless extended
as provided by law. The same restriction applies to the
foreign corporation. Iron Silver &c. Co. v. Cowie, 31 Colo-
rado, 450. Counsel for the State concedes that the corpora-
tion was admitted for a period of twenty years, but subject
to the power of the State to tax. During that time, there-
fore, the contract lasts. This is the only legitimate, and
we think it is the necessary, implication arising from the
statute.

This is not an exemption from taxation, it is simply a limita-
tion of the power to tax beyond the rate of taxation imposed
upon a domestic corporation. Instead of such a limitation
the act of 1902, already referred to, imposes a tax or fee upon
or exacts from the foreign corporation double the amount
which is imposed upon or exacted from the domestic one.
The latter is granted the right to continue to do business upon
the annual payment of two cents upon each one thousand
dollars of its capital stock, while the former must pay four
cents for the same right. This cannot be done while the right
to remain exists. It is a violation of the obligation of an
existing valid contract. Home of the Friendless V. Rouse,
8 Wall. 430.

Nor is this a case where the power given by the state con-
stitution to the general assembly to alter, amend or annul &
charter is applicable. The act does not alter the charter of
annul or amend it. It simply increases the taxation which
up to the time of its enactment had been imposed on all for-
eign corporations doing business in the State.

A discussion as to the name or nature of th
by the act of 1902, or the former acts, is wholly unimportant
with reference to the view we take of this case. .After the
payment of the money and the receipt of the permit to eIl
and do business in the State the corporation could not, as we

e tax imposed
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have said, be thereafter further taxed than was the domestic
one. The tax on the latter under that act is the same in sub-
stance and effect as that upon the foreign corporation, but it
is for only one-half thereof in amount. The domestic must
pay “an annual state corporation license tax,” while the
foreign corporation must pay “a state license tax” annually.
The means of enforcing payment are not different, and such
means are stated in section 66 of the act of 1902.

Whatever be the name or nature of the tax, it must be meas-
ured in amount by the same rate as is provided for the
domestic institution, and if the latter is not taxed in
that way neither can the State thus tax the foreign corpora-
tion,

It is unnecessary to refer to the many cases cited by both
parties hereto. Some of them refer to the question as to the
nature of such a tax, while others decide, upon the facts ap-
pearing in them, whether there was a contract or not. As
already stated, the name of the tax or its kind is not important
80 long as it is plain that the act of 1902 increases the liabilities
of the foreign corporation over those which obtain in the case
of the .dornestic. And in regard to the cases of contract, while
the principle that a contract may arise from a legislative en-
actment has been reiterated times without number, it must
always rest for its support in the particular case upon the
tonstruction to be given the act, and in this case we are not
gre.atly. aided by the former cases regarding taxation and
legislative contract, We may, however, refer to the following
out of many cases, regarding contracts as to taxation: Miller
Eagﬁ;e dStgte, 15 Wall. 478 ; New York, Lake Erie & Wes?ern

ad Co..v. Pennsylvania, 153 U. S. 628; Power, Auditor,
v. UefT?it &c. Raitway Co., 201 U. 8. 543,
Gﬂi?:iltng t'hsjt the act of 1902 impaire-d the obligation of the
s therefoims 1%g between the corp'oratfon and the State, and
s EhVOI as to t.he‘ corpo.ratlon, it becomes unnecessary
o e other questions discussed at the bar.
¢ Judgment of the Supreme Court, of Colorado is reversed
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and the case remanded to that court for further proceedings

not inconsistent with this opinion.
Reversed.

The Cuier Justice, MR. JusTiCcE HArLAN, Mg. JUSTICE
HormEs and MRr. JusticE Moopy dissented.

CLEVELAND ELECTRIC RAILWAY COMPANY o
CLEVELAND AND THE FOREST CITY RAILWAY
COMPANY.

CITY OF CLEVELAND ». CLEVELAND ELECTRIC RAIL-
WAY COMPANY.

APPEALS FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE NORTHERN DISTRICT OF OHIO.

Nos. 197, 321, Argued November 12, 13, 1906.—Decided January 7, 1907
Grants of franchises are usually prepared by those interested in therr‘l and
submitted to the legislatures with a view to obtain the most llberfil
grant obtainable, and for this and other reasons such grants should.be 5
plain language, certain, definite in nature, and contain no ambiguity 10
their terms, and will be strictly construed against the grantee. Blair
v. Chicago, 200 U. S. 400, 471. _
The Ohio legislature has granted the city of Cleveland comprehensivé
power to contract with street railroad companies with regard to the useé
of its streets and length of time, not exceeding twenty-five years, fOr
which such franchise may be granted. Cleveland v. City Railway 0.
194 U. S. 517; Cleveland v. Electric Ratlway Co., 201 U. S. 529.
The action of the city council of Cleveland, and the acceptance b
Cleveland Electric Railway Company of the various ordinanf:es adoipi]e]e
by the council did not amount to a contract between the city an;.on,
company extending the time of the franchise involved in th.ts aotl a;
and a later ordinance affecting that franchise after its explratIO(;;ral
originally granted is not void under the impairment clause of the Fe
Constitution.
In the absence of any provision to that effect
city granting a franchise to a street railway comp
expiration of the franchise take possession of the rails,

y the

'in the original franchise, the

any, cannot o The
poles and operating
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appliances; they are property belonging to the original owner, and an
ordinance granting that property to another company on payment to
the owner of a sum to be adjudicated as its value is void as depriving the
owner of its property without due process of law.

Ta1s bill was filed in the United States Circuit Court for the
Northern District of Ohio on the twenty-first of March, 1905,
against the City of Cleveland and The Forest City Railway
Company, for the purpose of obtaining an injunction to restrain
the city from carrying out a certain ordinance relating to the
Garden street branch of complainant’s railroad, passed by the
city council January 11, 1904, on the ground that it was null
and void, because it impaired the obligations of various con-
fracts which the complainant alleged had been entered into
hetween the complainant and the city, providing for the use
until either July 13, 1913, or July 1, 1914, of certain streets by
the railroad owned by the complainant, and known as the Gar-
den street or Central avenue branch, and hereafter called the
Ggrden street branch. The ordinance granted to The Forest
City Railway Company (a stranger to the original grants) the
renewal right to maintain and operate the existing street rail-
roads through the streets named therein, which were the same
s?;reets theretofore granted to the Garden street railroad. The
right was granted upon condition that the grantee should pay
to the owners of the poles and other property being in the streets
an amount to be agreed upon therefor, or such sum as should be
finally adjudicated upon by a court. A temporary restraining
order‘ was granted. The defendants made separate answers,
denying the existence of any contract between the complainant
and the city upon the subject of the Garden street branch subse-
q;;(.ent to March 22, 1905, and the Forest City Railway Company
: TmEd un(%er the ordinance of January, 1904, the right to
ande tposses.smn of such Garden street branch after March, 1905,

0 Use the tracks of the complainant’s railroad. The case

Was . i .
1 ? heard upon the pleadings and various ordinances and reso-
utons of the council of the city.
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After hearing, a decree was made by the Circuit Court (137
Fed. Rep. 111), which decreed that the right claimed by the
complainant to operate its Garden street branch railroad in the
streets named in the bill expired on the twenty-second day of
March, 1905. It was also decreed that the ordinance of Jan-
uary 11, 1904, was inoperative, so far as it assumed to confer
upon the defendant, The Forest City Railway Company, any
legal right to take the tracks, poles, wires and appliances erected
and maintained by the complainant in the streets, because such
ordinance authorized the taking of the property of complainant
without due process of law. The railroad company, therefore,
was enjoined from interfering with the complainant in the peace-
able possession of the property mentioned, and the city was
enjoined from attempting in any manner, by virtue of the
ordinance, to put the defendant, The Forest City Railway
Company, into possession of the same. From the decree the
complainant, and both of the defendants, appealed directly to
this court, as involving questions arising under the Constitution
of the United States. The complainant’s appeal is No. 197,
and is from that portion of the decree which adjudges that the
right. of the complainant to maintain and operate its Garden
street branch railroad expired on the twenty-second of Marf:h,
1905. The cross appeal of the defendants is from that portion
of the decree which enjoins The Forest City Railway COmp%ny
from taking possession of the property described, and which
also enjoins the city from in any manner attempting to put that
company into possession thereof. It thus appears th'at the
whole controversy turns upon the question whether the right of
the Garden street railroad terminated March 22, 1905, or lasts
until July 1, 1914, or possibly only until July 13, 1913.

The record shows that there are, among others, tw? lines f)f
railroad belonging to the complainant, one of which is knowri
as the Euclid avenue, sometimes called the “main’’ line, antt
the other the Garden street branch. Both lines run from ‘i/fsl'
to west through the city in different, though gener'aﬂy e e(,
streets up to the point of their intersection at Erie street an
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Euclid avenue (or Prospect street), from which point west, for
a short distance, to the public square and Water street, the Gar-
den street branch is authorized to use the Euclid avenue tracks.

The following (among many other) ordinances and resolutions
of the council of the city were put in evidence on the trial, to-
gether with the various resolutions of complainant, in which it
accepted such ordinances and resolutions. These constitute
the case between the parties, and there is no contradictory evi-
dence. Complainant contends that the Garden street grant
must be measured in time by that provided for the termination
of the Euclid avenue grant.

The ordinances and resolutions relating to the Euclid avenue
line will be first stated. The first is a resolution, which granted
to the East Cleveland Railroad Company, a corporation incor-
porated February 28, 1859, for that purpose, the right to con-
struct and operate a railroad from a point on Prospect street
at its intersection with Erie street, to the eastern terminus of
Prospect street, which grant was for the term of twenty years
from September 20, 1859. The company having obtained the
necessary consents of the property owners along the line, duly
lgcated, constructed and operated the road under that resolu-
tion and within a short time after it was authorized so to do.

This was the commencement of what is known as the Euelid
avenue, or sometimes (after 1868) the main line of one of the
roads owned now by the complainant.

By ordinance, April 15, 1862, the company was authorized
t extend its line from the intersection of Erie and Euelid streets
West to the public square.

September 15, 1879, an ordinance was passed, which granted
arenewal of the franchise to the East Cleveland Railroad Com-
Pany to maintain and operate its whole Euclid avenue street
railroad as far as Willson avenue, on the east, for a period of
twenty-five years from September 20, 1879 (September 20,
11_904). ‘This ordinance makes no reference to the Garden street

e, which had then been built and was in operation, and does
R0t mention any of the streets through which that line passed,
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although the Garden street line had the right, under the ordi-
nance of 1868, hereinafter mentioned, to use the tracks of the
Euclid avenue line from the point of junction therewith westerly
to its terminus.

On the fourth of April, 1883, another ordinance was passed,
granting to the East Cleveland Railroad Company the right to
extend, lay and operate its double track on Euclid avenue from
the west line of Willson avenue easterly to the east line of Fair-
mount street, the right granted to terminate on the twentieth
of September, 1904, “with the said renewal of that part of said
company’s line lying west of Willson avenue.” Ordinance of
September 15, 1879, above referred to.

By ordinance of March 15, 1886, another grant was made to
the Euclid avenue line east of Fairmount street, which grant
was to cease and terminate upon the twentieth of September,
1904, “as provided for said company’s tracks in Euclid avenue,
west of Fairmount street.”

In order to change from animal power to electricity an ordi-
nance was passed July 13, 1888, granting to the East Cleveland
Street Railway Company the right to construct and operate an
electric street railway on Euclid avenue from Willson avenué
easterly to the city limits, and on Cedar avenue from a point
near the Cleveland and Pittsburg Railway Company’s right of
way in that avenue, easterly to a point about 1,500 feet east of
Fairmount street. The permission was given on the condition
that the grant was to be exercised within six months from 'Fhe
passage of the ordinance. The grant was also upon condition
that if the company, from any cause, should fail to extend.the
electric system over its entire main and Cedar avenue lines
within eighteen months from the date of the passage (_Jf the
ordinance, then the ordinance should be void. Nothing m tl‘le
ordinance was to be construed as authorizing any increase it

the fare for transportation over any portion of the compaﬂ.}’v:
line. The sixth section of the ordinance stated that the prl?l
n the ordi-

lege of constructing the electric system, as provided 1

; X : : ilities
nance, was granted “in consideration of the improved fac
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hereby contemplated and the large expenditures necessary to
secure the same, and shall be in force for the period of twenty-
five years from and after the date of the passage of this ordi-
nance, upon its main and Cedar avenue lines.” The right to
change to electric power, as given by the foregoing ordinance,
was confined, it will be observed, to that portion of the Euclid
avenue line east of Willson avenue, and on Cedar avenue to
that part lying between the Cleveland and Pittsburg Railway
Company’s right of way and a point 1,500 feet east of Fairmount
street. Nothing west of Willson avenue is included in that
grant.

On May 13, 1889, a resolution was adopted, which author-
ized and required the railroad company, ‘‘as soon as practica-
ble, to extend the use of such motive power over its main and
Cedar avenue lines to the westerly termini thereof.” This in-
cluded those lines west of Willson avenue, and under the ordi-
nance and resolution the Euclid avenue line was changed to
an electric street railroad within the times mentioned in the
ordinance and resolution.

There was no extension of time granted by the resolution of
1889 for the termination of the grant on any portion of the
Euclid avenue line,

On. July 17, 1893, the right was given to the company to ex-
tenq 1ts road at the intersection of Prospect and Erie streets to
_the mtersection of Prospect and Ontario streets, and also at the
lfltersection of Superior and Seneca streets, thence along
beneca}, Lake and Ontario streets, and the council imposed
upon 1t the duty, if required by the council, of operating its
¢ars over the entire length of any of the lines. Other duties
Were_lmp0§ed upon it. Complainant contends that some part
;foflhls O(Il“dlnanfze I'efel:s to a portion of the Garden street exten-
cars}oifn ttilat 1t requires the operatic.)n of all the Garden stx:eet
- TS tracks, anq the grant is to terminate at the time

entioned in the 1888 ordinance, July 13, 1913.
t.iorflhe 3b0\.fe. list inc%udes the mater'ial ordinances and resolu-

S pertaining particularly to Euclid avenue.
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After the Euclid avenue line had been built the council, on
the fourteenth of January, 1868, passed a resolution granting
its consent to the East Cleveland Street Railroad Company fo
lay down its tracks from the intersection of Prospect and Brown-
ell streets, “to connect with the main line of its railroad,”
running thence through Garden and other streets to and across
Willson avenue, to the eastern boundary of the city, during the
period of twenty years. Willson avenue was then the eastern
boundary of the city. The road could continue to use and
occupy the streets, avenues and public grounds, over which its
main line was then constructed and operated westerly from
the junction (at Brownell and Prospect streets) of said road
with the main line to its westerly terminus, for the same length
of time.

This Garden street line was thereafter built, and it is asserted
that it was the inception of a new and separate street railroad.
It has been extended at various times since, and forms, with its
various extensions, what is called the Garden street branch,
and is the railroad in question.

On the thirtieth of March, 1868, the railroad company Was
permitted by ordinance of the village of East Cleveland to con-
struet a branch railroad on Garden street, which would form an
extension, in fact, of the (Garden street line easterly through
the village to the line of Wade street. The grant was for
twenty years from the time of the completion of the work{
which was to be completed within five years from the date of
the passage of the resolution granting the right, March 30,
1868.

On the twenty-fifth of March, 1873, the council passed a 1res-
olution, in the preamble of which it was stated that the East
Cleveland Railroad Company desired and proposed to connect
their Garden street branch with the main line of their road, at
the intersection of Erie and Prospect streets, and thereulimt
the council granted to the railroad company the “right to -‘{}'
down a double track street railroad in Ohio streeft from t,hf)llt
present track in Brownell street to Erie street, and in Erie stree




CLEVELAND ELECTRIC RY. CO. ». CLEVELAND. 123
204 U. S. Statement of the Case.

from Ohio street to Prospect street, to connect with their main
track at this point.” This made a junction at Erie and Pros-
pect streets, with the Eueclid Avenue Railroad, instead of at
Brownell and Prospect streets, a small difference as to length
of road.

On the twenty-third of May, 1876, the council authorized
the East Cleveland Railroad Company to extend the Garden
street branch of its road at the easterly end thereof along Gar-
den street to Baden avenue, thence to Quiney, along Quincy to
New, and along New street to Garden street, there to connect
with the Garden street tracks. The ordinance provided that
the right therein granted should continue for twenty years from
that date.

This extension placed a track in Quincy street from Baden
to New street, which was a very short distance. It did make
a different date for the termination of the grant than was pro-
vided for the rest of the branch, and it was to be operated “in
connection with said branch and its main line.” No increase
of fare was to be charged by the company on any part of its
l{ranch or of its main line or extension by reason of the exten-
sion.

In the year 1880, on the twenty-second of March, the council
passed an ordinance authorizing the East Cleveland Railroad
Company to extend the Garden street branch of its railway,
from the then existing track, at the intersection of Baden av-
enue and Quiney street, on and along said Quincy street, in an
easterly direction to the intersection of Quincy street and Lin-
qoln avenue, “and to equip and operate the said extension and
us Garden, street branch for the period of twenty-five years from
and after the passage of the ordinance.” When this ordinance
Was passed the eastern limits of the city of Cleveland had been
extended, so that the territory covered by the grants to the

E‘Ztiden street line was at that time included in the city of Cleve-

In
mitty

1885, February 9, the council passed an ordinance per-
0g the East Cleveland Railroad Company “to extend its
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Garden street branch from the intersection of Quiney street
and Lincoln avenue, in an easterly direction, to Woodland Hills
avenue, . . . and equip and operate said extension as a
single track railroad, with all necessary switches, turnouts and
turntables’’ in connection with said branch and its main line,
and terminating with the grant for the main line, but with the
express condition that “no inerease of fare shall be charged by
said company on any part of its main line, or on said extension,
by reason of said extension.”

On the seventeenth of June, 1887, the council granted an-
other extension to the Garden street branch, on Garden street
from Baden avenue easterly to Lincoln avenue, the grant to
terminate “with the grant for the Garden street main line,”
and no extra fare.

On the tenth of March, 1890, the council passed an ordinance
which “granted the right to operate its Garden street branch
by electricity” from and to the points named in the ordinance,
and this grant was “to operate by electric power the said Gar-
den street branch during the term of its present grant for said
Garden street branch.” Both roads were thereafter operated
as electric street railroads.

On the thirtieth day of March, 1891, another ordinance was
passed, authorizing the railroad company ‘to operate a second
or additional track in and upon Central avenue (Garden street)
from the east line of Willson avenue to the Cleveland and Pitt‘s-
burg Railroad tracks.” It was provided that the “right herein
granted shall be valid until the expiration of the grants for the
said company’s main line.”

On the twentieth of April, 1891, an ordinance was passed
which authorized the railroad company to “operate a second
or additional track in and upon Quincy street from New street
to Woodland Hills avenue.” This was part of the Ga.r(‘len
street line. Section 3 of the ordinance contained the pr(?VIS}On
that the “right herein granted shall be valid until the expiration
of the grants for said company’s tracks on said Quincy streel
east of Lincoln avenue, to wit, July 13, 1913.”
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These are the material ordinances which particularly relate
to the Garden street railroad.

During March and April, 1893, the complainant herein was
organized as a consolidation of several street railroads, which,
it is enough to say, included, among others, the Euclid avenue
and the Garden street lines, and on the twenty-second day of
May, 1893, the consolidated railroad company (this complain-
ant), through its vice-president, addressed a communication to
the council, stating that the various consolidations had been
made under advice of counsel, but inasmuch as some question
seemed to have arisen as to the intention of the company, it
was stated that the.company did not claim any rights greater
than the constituent companies forming the organization;
that it intended to obey all ordinances to which each and all
the constituent companies were subject, and that it had, since
the consolidation had been effected, issued transfer checks to
all persons desiring them, to enable such persons to have a con-
tinuous ride from any East Side line to any South Side or West
Side line, and from any South or West Side line of the company
to any East Side line, for one fare, and would continue such sys-
tem of transfers where it could not better accommodate its pa-
trjons by such through lines as it might establish; and that it
disclaimed all intention of charging more than one fare for any
Sl_lch continuous ride; “and that its aim has been and will be to
give its patrons vastly improved service and accommodations
by reason of such eonsolidation.”

The couneil thereupon, by resolution, consented to the con-
sol%dation of the various railroad companies named in the reso-
lution under the name of the Cleveland Electric Railway Com-
bany, upon the condition that “only one fare shall be charged
for a continuous ride on or over any line of railway formerly
O_Wr'led by any other of said constituent companies within the
l}lmts of the city of Cleveland; and passengers on any of such
ll-nes paying one fare shall be entitled, without extra or addi-
tional charge, to be transferred to any other of said lines and
have a continuous ride thereon for said single fare.”” The con-
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ditions contained in the resolution were thereafter accepted by
the complainant in writing.

On the nineteenth day of February, 1894, the council adopted
“an ordinance granting permission to the Cleveland Electric
Railway and the Cleveland City Railway Company to extend
their tracks in Willson avenue.” This avenue runs north and
south and crosses many of the avenues in which some of the
constituent companies of the consolidated road had laid their
tracks.

The ordinance granted each railroad company the right to
extend its double track railroad along Willson avenue from
and to the various points named in the ordinance, and the road
was to be constructed and operated in connection with the ex-
isting tracks in Willson avenue as a double track street railroad.
The two companies named in the ordinance were to jointly
construct and maintain the road, and each was to have the right
to occupy and use the track, wires, etc., of the other company
then in Willson avenue, on such terms and conditions as the
council might deem just and reasonable, unless the companies
should otherwise agree. Provision was then made for the run-
ning of through cars on Willson avenue between certain points,
and night cars were to be operated by the companies through-
out the entire length of Willson avenue. A passenger on any
car operated on any part of said Willson avenue was to have
the right, on the payment of one fare, without additional or ex-
tra charge, to be transferred to any other line of either of said
companies intersecting or coming to said Willson avenue, and
were to have a continuous ride thereon, with the right, without
additional charge, to be transferred from said second line o
car on any other line of either of these companies intersecting
or coming to Willson avenue, and were to be entitled, without
additional or extra charge, to be transferred to the Willsonl‘cW’
enue line and to have a continuous ride thereon. Regulations
were made for the paving of certain portions of the street by
the company under the direction of the city authorities, and
provision was made for widening the roadway on Willson avenue
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between certain points named, and for setting back curbs, hy-
drants, ete., all of which was to be done at the expense of the
companies, which were also to comply with and perform all the
general ordinances of the city relating to street railroads, then
or thereafter in force. By section 10 it was provided that the
grant should be in force until the first day of July, 1914.

On the twenty-fifth of June, 1894, the council passed “An
ordinance granting the Cleveland Electric Railway the right
to extend and operate its double track street railroad in Quincy
street from New street to Willson avenue.” This ordinance
provided for the extension and operation by the Cleveland
Electric Railway Company of a double track street railroad on
and along Quiney street, ffom its then present tracks thereon,
westerly to Willson avenue, connecting by curves with its
Willson avenue tracks. The sixth section provided that “This
grant shall terminate with the grant for said company’s present
line in Quiney street.”

These ordinances and resolutions are those which particularly
relate to the extent of the grants to the railroad company for
the Euclid avenue and for the Garden street lines. Other ordi-
hances and resolutions were passed, showing, in connection with
those already in evidence, as insisted upon by the complainant,
the existence of a general system for the operation of the roads
owned by the complainant, including the Euclid avenue and
Gar(.ien street lines, as a unit, and the necessity existing for op-
erating all of the lines in connection with each other for the life
f)f the -longest grant. Anditisinsisted that this was the obvious
Intention of the council, to be gathered from the various ordi-
flances, among them those especially above adverted to.

Mr. William B. Sanders and Mr. John W. Warrington, with
Vg:hom. Mr. Andrew Squire was on the brief, for Cleveland
Electric Railway Company.

The Garden street tracks involved were, and are extensions,

I(inthe “main line” of the East Cleveland Railroad Com-
y.
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The grant for the ‘“main line” does not expire before July 13,
1913, in fact not until July, 1914.

By consistent and uniform legislation, the council has pro-
vided that the Garden street extension should be operated
in connection with the “main line” and the right to operate
expires with the grants for the “main line.” This is ex-
pressly so provided in the ordinance of 1885, and in two
ordinances in 1891.

In 1893 the council fixed the terms and conditions of the
consolidation forming the appellant. The grants of the con-
stituent companies as then provided expired as follows: Broad-
way & Newburgh Co., July, 1914; the East Cleveland Co,
July, 1913; the South Side Street Co., October, 1913; the
Brooklyn Street Co., January, 1910; and, as a condition of such
consolidation, the council required thereafter the operation as
an entire system of all the lines of the constituent companies,
with through car service and general transfers. In order to
comply with these conditions and exercise the right granted
to the consolidated company, operation must be continued
until the expiration of the longest grant, to-wit, July, 1914.

In 1894 the council provided for the construction by the
Consolidated Company and The Cleveland City Railway Com-
pany of a cross-town line in Willson avenue, and for the opera-
tion of such line in connection with all of the lines of the qOﬂ'
solidated Company, including the Garden street extension.
The operation so required of the Consolidated Company, thp
ordinance provided, should continue until July, 1914,—this
being the date of expiration of the longest grant held by the
Consolidated Company. The conditions of this eross-toWn
ordinance cannot be complied with, nor can the rallw"ay
company exercise the rights there granted in considerat%oﬂ
of its expenditures in building the line, without the operation
of the Garden street extension to July, 1914.

The city received full consideration for these grants, and
the extensions were not for an unreasonable time:' only [OE
such time as made the right to operate an extension trac
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expire at the same time as the “main line” of which it was
an extension, and permitted operation in connection with the
cross-town line for such period as was necessary to fulfill the
obligation and exercise the rights granted in the ordinance
establishing such cross-town line.

The right of the appellant to operate the Garden street
extension did not, as decreed below, expire in March, 1905;
but by virtue of existing contracts, which cannot be impaired,
appellant is entitled to operate the tracks in controversy until
July, 1914,

Mr. Newton D. Baker for the city of Cleveland.
Mr. D. C. Westenhaver for the Forest City Railway Company.

Mz. Justicr PrckHAM, after making the foregoing statement,
delivered the opinion of the court.

Out of these various ordinances and resolutions arise the
difficulties suggested in this case. The facts are somewhat
complicated by reason of their number, and the inferences to be
drawn from them are not always perfectly plain and certain.
'Ijhe complainant contends that, by reason of the action of the
C_Ity council and the aceeptance by the complainant of the va-
fous ordinances and resolutions adopted by that council, a
valid contract has been entered into between the city and the
complainant, by which the right to use the streets named in the
Ol‘dlnan-ees by the Garden street branch has been granted to
¢omplainant up to July 1, 1914, or, if it is mistaken as to that
t[lflle, lthat then thf) contract terminates on the thirteenth of
'Tha% th913. The city contenqs that neither date is right, but
il etconjcract, so far as it related to the Garden street

T érmmated on the twenty-second of March, 1905.
by c;e rules of c(?nstruction whi.ch have been adopted by courts
. 38 of public grants of this nature by the authorities of

Clties are of long standing. It has been held that such grants

houl ; : ;
Stould be in plain language, that they should be certain and
VOL. corv—9
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definite in their nature, and should contain no ambiguity in
their terms. The legislative mind must be distinetly impressed
with the unequivocal form of expression contained in the grant,
“in order that the privileges may be intelligently granted or
purposely withheld. It is matter of common knowledge that
grants of this character are usually prepared by those interested
in them, and submitted to the legislatures with a view to obtain
from such bodies the most liberal grant of privileges which they
are willing to give. This is one among many reasons why they
are to be strictly construed.” Blair v. Chicago, 201 U. S. 400,
471. 1In the case cited this court has had occasion to state the
principle of construction and to cite some of the authorities
upon which it is based. This has been so lately done that it is
unnecessary to more than refer to that case as authority for the
doctrine above stated.

Before proceeding with an examination of the various ordi-
nances and resolutions referred to in the foregoing statement,
it is well to say that we do so upon the assumption that the
legislature has heretofore granted to the city council of Cleve:
land most comprehensive power to contract with street rail-
roads within its limits, with regard to the use of its streets, and
the length of time for which such use may be granted, not lon-
ger than twenty-five years. City of Cleveland v. Cleveland
City Railway Company, 194 U. 8. 517, 533; Cleveland V. (leve-
land Electric Railway Company, 201 U. S. 529, 541. Therefore,
in deciding this case, we assume the validity of the contract,
whatever it is, that was made. The only question involved
herein is one of construction and intent. :

The most important of the many ordinances and resolutions
relating to the Euclid avenue line, commencing in 1859, have
been referred to in the foregoing statement of facts because Olt
the contention of complainant that the Garden street branel
is nothing but an extension and, in reality, as in law, a com*
ponent part of the Euclid avenue line, and that the Gartlieﬂ
street grant is limited and governed by the time of the explra;
tion of the Euclid avenue grant. In other words, that the g
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of 1888 to the Euclid avenue line of the right to change its mo-
tive power, and extending the termination of the grant until
twenty-five years from that date, thereby extended the termi-
nation of the grant to the Garden street branch to the same
time, although the whole branch road had been separately and
otherwise provided for, and had never before had the same
termination as the Euclid avenue line. The grant is to be imn-
plied which is to work such a change in a grant then existing
in specific and direct language. The same argument is also
set forth in regard to the ordinance of July 17, 1893, which
will be again referred to.

Under these circumstances it is important to direct special
attention to the Garden street branch.

The Fast Cleveland Railroad Company, having built and
operated its road through the various streets mentioned in the
ordinance of 1859, granting it leave so to do, became desirous
of building another road in connection with the one it was then
O.perating, but there was no statute at that time in Ohio permit-
ting Phe extension of a road then built, and the company there-
.fore 1n 1867, and the early part of 1868, took the same proceed-
Ings to acquire the right to build the new road that it had
taken. to build the former, although it did not seek a new incor-
boration.  As a railroad company already existing, it applied
to the council of the city of Cleveland for leave to construct a
street railroad from the intersection of Prospect and Brownell
streets, to connect with the main line of its road, and thence
through various streets and along the center of Garden street,
t and across Willson avenue, to the easterly boundary of the
S ) It procured the consents of the property owners along
:;ie l'me; notice‘for the reception of bids was published by
e eity as provided for in the statute, and the railroad com-
?;n.‘i'{ made a formal bid for the privilege of laying down its
Wllfchs glrolltligh the various streets,. and named the rates of fare
ety oneou Ee chargv.ad. That bid was the lowest, if n.ot. the
o jﬂma e, :.and it was d1.11y accepted, and the privilege

granted to build a railroad in Garden street , and to operate
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it for twenty years from the date of the adoption of the ordi-
nance, January 14, 1868, and the company was to continue to
use the western end of the Euclid avenue road as stated in the
ordinance. The ordinance was accepted and the road built.
At this time the grant to the Euelid avenue line expired Septem-
ber 20, 1879.

Referring to the procedure under which the Garden street
branch was created and the permission of the city council to
build the road obtained, it is plain that the branch thus built
was not a mere extension or part of the Euclid avenue line, s0
that a grant to the latter necessarily covered the other as an
inseparable part of it, but was a distinct line, with a separate
route, with the exception of a short distance at the west end,
where it was permitted to use the tracks of the Euclid avenue
line. The termination of the right was at a different time from
that provided for the Euclid avenue line. This use of the
Euclid avenue tracks for a short distance did not make the
Garden street branch a mere extension of the former road.
Whether authorized by its charter to build the Garden street
road is not important. It did so, and its right to do it was
given by an ordinance of the council, which has been recog-
nized as valid ever since. Because on some occasions it has
been called = branch does not alter the weight to be given the
facts stated, or turn the branch into a mere extension where 1t
has been otherwise uniformly treated.

It is contended that by the resolution of Mgreh 25, 1873,
which granted to the East Cleveland Railway Company t_he‘
right to lay a double track street railroad, intersecting with 1t
main line at Erie street and Prospect street, and thence through
other streets mentioned in the resolution, the Garden street
line thereby became an extension of the main line, or was
recognized as a mere extension. The preamble to that resolu-
tion recites that the railroad company desires to connegt thf?
Garden street branch with the main line of their road at the lnfer.
section of Erie and Prospect streets, and to remove the othet
track from Brownell street, between Ohio and Prospect streets,
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and therefore permission is granted to the company so to do.
That resolution provided simply for changing the connection
of the Garden street branch with the Euclid avenue line from
Brownell street to Erie street, and for the taking up of the track
on Brownell street, between Ohio and Prospect streets. It did
not make the Garden street branch any more of an extension
of the main line than it had been before. The branch road cer-
tainly did not become a part of the main road, simply because
it ran in connection with it, or because it ran over a small por-
tion of the tracks of that road. It remained what it started
out as, a road with a separate route and a different term of life.
The grant made in 1876 to the company to extend its Garden
street tracks from its then terminus at Baden street, to and
along other streets towards the east, with the right to equip and
operate said extension for twenty years, in connection with the
said Garden street branch and its main line, had no effect upon
the question we are discussing. That extension of the tracks
of the Garden street branch spoken of in the ordinance was also
ashort one, and was to terminate at a different time from that
then existing in regard to the other portion of the Garden street
branch. That it was to be operated in connection with its Gar-
den street branch and the main line did not make the branch
a5 extended a part of the main line, or alter the fact that the
hr.aneh Was a separate road, although operated in eonnection
with the main line. Tt is quite difficult to see why the right to
operate this particular extension should have been granted for
tV.venty years or until 1896, instead of being limited to terminate
with the branch, but at any rate, the grant is in unambiguous
terms, anq states in so many words the length of time it is to
}ast. Its importance is not very great, and is entirely effaced
by t}_le subsequent ordinance of 1880, which provided for the
Iermlnation of the whole Garden street branch at the time
Specified, 1905.
naﬁé’;h?t ;)lrdinance (March 22, 1880) the question of the terrr.li-
tinetl of the grant fqr the whole Garden street branch was dis-
ey settled. By it the right to extend that branch of its
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railroad in an easterly direction, on and along Quiney street,
was given to the company, and the right “to equip and operate
the said extension and its Garden street branch’” was given
for the period of twenty-five years from the passage of the
ordinance, but without increase of fare on any portion. This,
of course, placed the termination of the whole grant to the Gar-
den street branch on March 22, 1905. There is no ambiguity
as to this grant, and the termination of the grants to the two
roads was kept apart, one being September 20, 1904, the other
March 22, 1905.

Much stress is laid by the complainant on the ordinance of
the ninth of February, 1885, which was entitled ““An ordinance
to permit the East Cleveland Railroad Company to extend the
Garden street branch of its railway.” The company was
thereby authorized to extend the Garden street branch from
the intersection of Quiney street and Lincoln avenue, in an
easterly direction, to Woodland Hills avenue. It was to be
operated in connection “with said branch and its main line
and terminating with the grant for the main line,” but with no
increase of fare. It is contended that the particular grant
mentioned in this ordinance was to terminate with the grant
for the main line, which would make it terminate September 20,
1904, instead of March 22, 1905. If this were the only ques-
tion, of course the complainant would not insist that the grant
to it should be shortened six months. But it is cited for the
purpose of showing an intention of the council to limit the
termination of the Garden street branch by the limitation then
existing in regard to the Euclid avenue line. It is contended
that from the time of the passage of this ordinance by the coun-
cil and its acceptance by the complainant the parties therelfy
agreed that the extension should be operated with tl.le main
line, and that its grant for such operation should expire Wl“j
the grant for the main or Euclid avenue line, and that this was
in pursuance of the plan by the city to have the grajnts to the
two roads expire at the same time. And the claim 13 that the
subsequent ordinances must be construed in the same manner
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and for the purpose of carrying out the same scheme. There is
here undoubtedly some room for the contention of complainant,
but we think, upon looking at all the facts in connection with
this question, that the intention of the council was not that
way. The Garden street branch, running from the intersection
of Erie and Prospect streets, towards the east, terminated, at
the time of this grant, at Lincoln avenue. This made a long
line of road. By the ordinance it was lengthened from Lincoln
avenue to Woodland Hills avenue, a comparatively short ex-
tension of track. The right granted to the whole branch line
as far east as Lincoln avenue then terminated on the twenty-
second of March, 1905, and yet by this construction of the ordi-
nance of 1885 this small extension of track from Lincoln avenue
to Woodland Hills avenue was to expire September 20, 1904.
Why this difference? The ordinance did not assume in any
way to alter the time of the termination of the then existing
grant to the rest of the Garden street branch, but it simply
h‘mited the time of the termination of the grant for the exten-
son then given. Hence it is difficult to see how any agreement
can be found to arise from the ordinance for the simultaneous
termination of all the grants to both the main line and the Gar-
den street branch. Nor can any general scheme to have the
gr‘flnts of hoth roads terminate together be evolved from any-
thing dor.m by the parties up to and including 1885.
‘%)F%E:re‘ls nothing in Cleveland v. Cleveland Electric Railway,
L U. 8. 529, 539, that covers this case. The language of the
?rdlllance adverted to in that case is to be applied to very dif-
lell‘ent facts from those existing here. We assume the ability
of the council to make such a contract as complainant contends
tor. 'hereln’ but we think none such was made in fact.
S0 far as can be determined from this record, there was ab-
z(;j;tﬁﬂy o reason f'or terminating the right to use this small
]'Jranréilog}ll of tl‘fﬂldf in September, 1994, while the rest of the
iy e}: existing was not to‘ terminate u'ntil.si?i I.nonths‘ la-
frolm tﬂicu - up the k{ranch line in a way which it is impossible
srecord to give any reason for, and accordingly, under
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the then existing circumstances, it might be argued that the
words, “‘terminate with the grant for the main line,” did not
mean the Euclid avenue line, but it referred to the Garden
street branch, which was, as a matter of fact, the main line so
far as concerned the small extension of the track from Lincoln
avenue to Woodland Hills avenue. To terminate the grant for
the extension at the same time with the grant for the line
thereby extended would be the most obvious and natural
course to pursue. It is true the ordinance itself recognizes the
“branch and its main line” as constituting two different Iines,
and provides that the grant is to terminate with the grant for
the main line. And yet the real meaning of the ordinance,
when regarded in the light of the facts then existing, becomes,
to say the least, ambiguous. The general provision for the ter-
mination of the grant for the whole Garden street branch, as
made in 1880, ought not to be expunged by an implication
arising out of such doubtful language as is found in this 183
ordinance. But if otherwise, it results only that the particular
extension expired in September, 1904, with the grant to the
Euclid avenue line, which, at that period, expired on that
date.

In 1887, June 17, an extension of the Garden street branch
was granted, which, by the terms of the ordinance, was to jﬁ?l“
minate “with the grant for the Garden street main line,” \.wtl g
out increase of fare being charged. THere the council, it will be
observed, expressly referred to the Garden street branch as the
main line, and it is undoubtedly plain that it was properly 50
referred to. In extending the branch, and with reference to
the extension, the branch would naturally be regf}r({led and
spoken of as the main line. If not done in all cases it is some-
what difficult to find any reason for it. il

Again, by an ordinance passed March 10, 1890, gran“‘l,lf
leave to change the motive power on the Garden streetl hranbrul,:
the right was given to operate that branch by electric po“-.e,t
“during the term of its present grant for said Garden s.trul ]-
branch.” The “present grant” for the Garden street brant
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was that which was granted in March, 1880, which was to ter-
minate in twenty-five years, or March 22, 1905. Here was a
clear recognition of the time when that grant expired, and there
had been no ordinance or resolution of the council, since 1880,
which, in our opinion, changed the termination of that grant.
It is an entire mistake to say that at this time the right to
operate the Garden street tracks terminated at the same time
with the right of the company to operate the Fuclid avenue
line, or that the Garden street branch was but an extension of
that line.

On the thirtieth of March, 1891, the right was granted to
construet and operate a second or additional track upon Cen-
tral avenue (Garden street) from the east line of Willson avenue
to the Cleveland and Pittsburg Railroad tracks. It was pro-
vided in that ordinance that the right therein granted should
be for and until the expiration of the grants for the said com-
pany’s main line. Here again the question arises what was
the meaning of the expression “main line” as used in this
connection. The ordinance allowed a second or additional
track in a street in which the company then had the right to
use, and was using, a single track. So far as that extended
grant was concerned, the main line was the rest of the Garden
street branch, and the same observations that we have made
heretofore in regard to the main line are operative here.

It cannot be possible that it was intended to limit the right
to use the second or additional track, in the portion of the street
ment.loned, to a different time than that which existed with
relation to the first track laid down by the company in the
same street.  Of course the two grants were meant to terminate
at the same time.
At this time the grant to the company’s Euclid avenue line
h‘ad been extended so that it did not expire until July 13, 1913.
l(ezrrlrtl};o bfe supp?sed Fhat the council int.e'nded that this short
2 5 'W;) rtoad, In which a s'econd or addltlona} track was to be
" t’ as to be operatesi with two tracks until 1905 and af'ter

8t with one track until 19137 We think such a construction
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is not permissible, and that what is meant by the language,
“main line,” in that ordinance, means the line which is the
main line with reference to the extension therein granted,
namely, the Garden street branch, and not the Euclid avenue
line.

The ordinance of the twentieth of April, 1891, is somewhat
important. It granted the East Cleveland Railroad Company
permission to lay an additional or second track in Quincy
street, from New street to Woodland Hills avenue. That
street at the point indicated is part of the Garden street branch,
and, as compared with the rest of the Garden street branch, is
a very small portion thereof, and the ordinance only grants the
right to lay an additional track. The right granted was, by
the terms of seetion 3, to “be valid until the expiration of the
grants for said company’s tracks on said Quincy street east of
Lincoln avenue, to wit, July 13, 1913.”

It is said that the council, in such ordinance, expressly
authorizes the continuation of the operation of this Central
avenue (Garden street) extension until July 13, 1913, the date
of the expiration of the Euclid avenue line of the company.
But the language used in this ordinance as to the time Of_ the
expiration of the grant for the company’s tracks on Quincy
street, east of Lincoln avenue, is a clear mistake of fact. The
grant, it will be observed, is not in terms an extension to July 13,
1913. The reference to that date is but the expression of jaa
opinion that the date named is the true time of the termipatwﬂ
of the Quincy street grants. It is not a grant extendmg to
that date, unless the previous grants are limited to that time.
Now, on April 20, 1891, the grants on Quincy street, east of
Lincoln avenue, in fact terminated either in 1904 or 1905,.56-
pending upon the construction of the language of thre OI'lg“?al
erant on Quiney street, made in February, 1885. That W&T
a grant which was to expire with the termination of the gr?‘n]‘-
for the main line. For the reasons already given We l]un\‘
that that language meant the Garden street pranch, which Wﬂ,h
the main line as to that extension, and that it, therefore, eX-
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pired in 1905, March 22. There was no subsequent legislation
which extended that grant beyond that time.

But if it be assumed that the grant for the company’s tracks
on Quincy street, east of Lincoln avenue, was to terminate with
the grant for the Euelid avenue line as the main line, it must be
recollected that that grant on Quiney street was made Feb-
ruary 9, 1885, to the Garden street branch, and at that time
the grant to the Euclid avenue line terminated in September,
1904. The grapt of 1885 was not made to terminate with the
grant for the main line, as that main line might thereajter be ex-
tended, but it referred to that grant as it then existed, and it
was to be measured by such existing grant, and not by any
subsequent extension which might be granted to the Euclid
avenue line.

Nor do we think the time for the termination of the Garden
street branch was in any degree affected by the consolidation
of. the various roads in 1893. The communication from the
railway company, through its vice-president, May 22, 1893,
states distinctly that it “does not claim any rights greater than
Fhe? constituent companies forming the organization, and that
it 1ntf?nds to obey all ordinances to which each and all of the
constituent companies were subject.” Its intention to issue
transfer checks, so as to have a continuous ride for one fare,
BAVE 10 greater rights to the company than it theretofore had,
llOI'.dld the resolution of the council, consenting to the consoli-
‘iatl(_m on condition that but one fare should be charged for a
continuous ride, give any greater rights to the consolidated
i?;npal}y than each of the constituent companies had thereto-
- r‘; e]nJO}fed. The cgn§olidation does not require, in order to
i 23’ V&;lth the co.ndnflons specified in the resolution consent-
Sh%)uld btele COI_lsohdatlon, that tbe conso}idated companies
o g;ant tpel‘mltted to operate qntﬂ the explratiqn o'f the long-
e t}? any of the companies. At the e?(plratlon of the
l_llight term;Gtardeﬁ street branc}.l the operation of that roafi
s i Cilﬁaw ile the operation of the rest of the cor}solx-

g0 on perfectly well. To hold that by virtue
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of the consolidation, upon the eonditions stated, there was an
implied extension of the grant to the Garden street branch of at
least eight years, is to violate the rules of construction above
referred to in regard to grants of this nature.

It is also strongly urged by the complainant that the ordi-
nance passed soon after the consolidation ordinance, viz., the
ordinance of July 17, 1893, not only imposed additional bur-
dens on the consolidated company, but that the ordinance
relates to a portion of the line originally constyueted as part of
the Garden street branch, and that it also required the operation
of all the Garden street cars over these tracks, so that the coun-
cil legislated as to the operation of the tracks upon Garden
street and provided that such operation should continue unti
July 13,1913. It is true the ordinance provided that the grant
therein made should be limited to the above date, and there
were certain conditions attached to the making of the grant,
but it is quite plain to us that the ordinance could not be read
as thereby extending the time for the termination of the Garden
street branch without a most violent implication, based upon a
very small foundation. This is made clear when it is seen tbat
the streets through which the ordinance provides for extending
the double track railroad formed no part of the line originally
constructed as part of the Garden street branch. The 1attelj
road was permitted to use, for a short distance, the tracks of
the Euclid avenue line from a point at the junction of Brownell
street (subsequently made Erie street) with Prospect street,
west to the public square. But that portion of the track of
the Euclid avenue line was never part of the line originally con-
structed for the Garden street branch, nor did it become suqh
because subsequently the branch road was permit.ted FO use 1.t
for the passage of its cars to the public square. 1t1s quite .CIeaI{
therefore, that the limitation of the time for the tprn.runatrlon .Ol-
the grant provided for in the sixth section of the ordinance Was
not also an extension of the time for the termination of t[.le sep-
arate grant to the Garden street branch from 1905 to 1913.

. 1 ) 1894
The same may be said of the ordinance of February 19, 1894,
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extending the tracks in Willson avenue. While the council
consented to the extension by the complainant and the Cleve-
land City Railroad Company of the line of railway in Willson
avenue, and also to the operation of that line in connection with
other lines of the consolidated company, which included the
Garden street branch, yet it cannot be held that there arose
from that ordinance, when accepted by the company, a contract
which should extend the time on all of the roads until the ex-
piration of the grant contained in that ordinance, July 1, 1914.
By such means an implied extension of time, affecting over 200
miles of track, as is stated, would be accomplished by making
these conditions in regard to the Willson avenue grant a substi-
tute for a grant, in plain language, affecting the Garden street
branch.  On the contrary, we think that the effect of that ordi-
hance was simply to make it necessary for the Garden street
branch and the other roads also, to comply with the conditions
set forth in the ordinance until the expiration of their respective
and existing grants, but that ordinance did not thereby extend
the various other railroad grants by implication. There is no
such co.nnection between the various roads as to make it nee-
essary, In order to operate one, that all the others should be in
operation as a unit, and as conprehending one indivisible sys-
tem. There is nothing in this record which shows any diffi-
culty whatever in operating the Garden street branch as sep-
arate from the rest of the so-called system, or in operating that
System separate from the branch. If the council had intended
to eXten.d the time of the termination of the various grants to
these railroads it surely would have said so, and not left it to
such vague and uncertain presumptions.

The chief imp
tions for the
Wwith the yger
branch

ortance of the various ordinances and resolu-
extension of the Garden street branch, coupled
of the tracks of the Euclid avenue line by the
Drovi[]i;:{ful ﬁrom Lirie street west to the public square, and
} Doséi}-,i:_ (ﬁ" bt one f(tn'e over the w:hole road, is to strengthen,
al{va % 116 contention of ecomplainant that such branch has

¥S been treated by the city and the company as a mere
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extension of the Euclid avenue line and to be operated in con-
nection with it, so that a grant extending the time of the ter-
mination of the latter line included thereby the Garden street
branch. We think the contention is not justified by the facts.
The whole history of the branch line shows differently. Even
in the important matter of a change of motive power, the
Euclid avenue line was provided for in 1888 and 1889, while
there was a separate and distinet provision made for the
Garden street branch in 1890, and a statement therein made
that the permission was granted to the Garden street branch
during the term of the present grant to said branch.

A careful examination of the whole record leads us to the
opinion that there is no error therein so far as the complainant’s

appeal is concerned, and the decree upon its appeal is
Affirmed.

Upon the appeal of the defendants, we think little need be
said. The defendants insist that, upon the termination of the
grant to the Garden street branch, the rails, poles and other
appliances for operating that road, and then remaining on the
various streets, became the property of the city or at least
that the city had the right to take possession of the streets and
of the rails, tracks, ete., therein existing. We agree with t.he
court below in the opinion that the title to the property remains
in the railroad company which had been operating the road,
and we are of opinion that The Forest City Railway Company
had no rights in the streets, so far as to affect the right of the
complainant to its property then existing in such streets. How
that property may be disposed of is not now a matter be-
fore this court. We only hold that the defendant company can-
not avail itself of the provisions of the ordinance of January 11,
1904, so far as taking possession of the property of the com-
plainant is concerned.

? 1 is also
The decree upon the defendant’s appeal 18 Afirmed
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UNITED STATES v. G. FALK & BROTHER.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
SECOND CIRCUIT.

No. 259. Argued December 4, 1906.—Decided January 7, 1907.

While the primary purpose of a proviso is to qualify only the provision
of the statute to which it is appended a presumption of such purpose
will not prevail against a demonstrative test that the legislative intent
was that the proviso was of general application.

The Attorney General having construed the proviso of § 50 of the Tariff
Act of 1890 as not restricted to the matter immediately preceding it,
but as of general application, and this construction having been followed
by the executive officers charged with the administration of the law,
Congress will be held to have adopted that construction in the enactment
of § 33 of the Tariff Act of 1897 and to have made no other change except
to require as the basis of duty the weight of merchandise at the time of
entry instead of its weight at the time of its withdrawal from warehouse.

The proviso in §20 of the Customs Administrative Act only refers to cases
in which a change in the rate of duty has been made while the merchan-
dise is in bonded warehouse and not to difference in weight,

145 Fed. Rep. 484, reversed.

THE facts are stated in the opinion.

Mr.J. C. McReynolds, Assistant Attorney General, for the
United States:

The history of legislation on the subject shows the purpose of
Congress to impose duties on imports according to their weight
when entered for warehousing. Tariff Act of 1854; Act of 1866,
I?ev. Stat. §2970; Merritt v. Cameron, 137 U. 8. 542. The
Lustpms Administrative Act of June 10, 1890, contained
nothing inconsistent with the long established practice.

Tf? require payment of duties upon warehoused imports ac-
cording to their weight at, entry is not inequitable.

A risrllfmStii.thS requi‘re one who en.ters a .eargo.of tobacco for
m’thstasdl'on to pay in cash according to its weight then, not-
Soﬂ-wafer ngi \the presence of a large per(':entage of. absorbed
. f on the same (.mf;e a competitor, for his conven-

and profit, enters a similar cargo for warehousing and
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secures three years within which to pay charges, no good reason
appears why he should obtain the further advantage of elimi-
nating the sea-water as an element in the reckoning.

The proviso in section 33, act of July 24, 1897, is of general
application. Robertson v. Downing, 127 U. S. 607; United
States v. Healy, 160 U. S. 136; United States v. Whitridge, 197
U. 8. 135; United States v. Downing, 146 Fed. Rep. 56, 59;
United States v. Shaw, 141 Fed. Rep. 469.

Section 20, act June 10, 1890, as amended in 1902, relates to
rate of duty and not time when weight shall be ascertained.
Merritt v. Cameron, 137 U. S. 542; Saltonstall v. Russell, 152
U. S. 628, 633.

Mr. John G. Carlisle, with whom Mr. Edward S. Hatch and
Mr. J. Stuart Tompkins were on the brief, for respondents:
Duties at the rate of $1.85 per pound are applicable only to
the amount of tobacco received, and cannot lawfully be 1m-
posed on water which is never entered for consumption and
which forms no part of the taxable subject. Seeberger V.
Wright & Lawther Co., 157 U.S. 183; Lawder v. Stone, 187 U. 5.
281, and cases reviewed ; Marriott v. Brune, 9 Howard, 619; L
Under the provisions of section 20 of the Customs Admm'ls-
trative Act of June 10, 1890, as amended, only such duties
should be levied on warehouse goods as would be payable. on
the goods if imported at the time of withdrawal. = Fabbri v.
Murphy, 95 U. S. 191; Paris v. Allen, T. D. 14689, G- A. 2411,
Hartranft v. Oliver, 125 U. 8. 525; United Stales V. Goodsell Co.,
84 Fed. Rep. 439; Oppenheimer v. United States, 90 Fed. Rep.
796: Brown v. Maryland, 12 Wheat. 419, 442; The Brig Concord,
9 Cranch, 387. 94
The proviso appended to § 33 of the Tariff Act of July 24
1897, applies only to merchandise imported before the (lite
when that act took effect. Minds v. United States, 15 PeP' o
United States v. Dickson, 15 Pet. 141; United States V- HM“:'.‘.
ger, 113 Fed. Rep. 525; Endlich on Interp. of Stat., sec. 1\ )
In re Downing, 56 Fed. Rep. 470; In re Schilling, 53 Ted. ReP
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81; Am. Net & Waire Co. v. Worthington, 141 U. S. 468; United
States v. Union Pac. R. R. Co.,91 U. S. 72.

Mz. Justice McKENNA delivered the opinion of the court.

This case involves the question whether, upon withdrawal of
imports from a bonded warehouse, duties should be collected
according to their weight then or upon their greater weight
when entered and imported into the country, the loss having
been occasioned by evaporation of moisture.

The merchandise in question was leaf tobacco imported into
the port of New York, a part before and a part after July 24,
1897. It was entered under bond for warchousing without the
payment of duty and withdrawn from warehouse after the
present tariff act went into effect, and was assessed by the
collector for duty on the basis of weight at the time of its entry.
The importers, Falk & Brother, protested and appealed from
the decision of the collector to the board of general appraisers.
The board affirmed the ruling of the collector on its opinion in
fn re Schmidt, G. A. 4214, T. D. 19715. Falk & Brother then
instituted proceedings for review before the Circuit Court for
the Southern District of New York, and that court sustained
rt%le decision of the board of appraisers. 145 Fed. Rep. 574.
The Circuit Court of Appeals reversed the Circuit Court. 146
Fed. Rep. 484.

Tlhe contention of the importers is that the merchandise is
subject to duty under the provisions of Schedule F of the act of
"]Ul}’ 24,1897, based upon weight at the time of withdrawal from
bond for consumption, under the provisions of section 50 of the
;ftttOF October 1, 1890. Tt is contended that the proviso of the
:;“degsﬂ; b li'fih not been repealefi but is in full force and effect.
B -”*e Pplicable to merchandise entered in bond subsequent
{'l.ra‘i‘sAe rspaltsslage of thé act of July 24, 1897. The board of ap-
o teld that th.e proviso of section 50 of the act of 1890

S Iepealed by section 33 of the act of 1897.

Thog : i
€ sectlons are, respectively, as follows:
VOL. cciv—10
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“Sec. 50. That on and after the day when this act shall go
mnto effect all goods, wares, and merchandise previously im-
ported, for which no entry has been made, and all goods, wares,
and merchandise previously entered without payment of duty
and under bond for warehousing, transportation, or any other
purpose, for which no permit of delivery to the importer or his
agent has been issued, shall be subjected to no other duty upon
the entry or the withdrawal thereof than if the same.were im-
ported, respectively, after that day: Provided, That any im-
ported merchandise deposited in bond in any public or private
bonded warehouse having been so deposited prior to the first day
of October, eighteen hundred and ninety, may be withdrawn
for consumption at any time prior to February first, eighteen
hundred and ninety-one, upon the payment of duties at the
rates in force prior to the passage of this act: Provided jurther,
That when duties are based upon the weight of merchandise
deposited in any public or private bonded warehouse said
duties shall be levied and collected upon the weight of such
merchandise at the time of its withdrawal.” 26 Stat. 624, ¢.
1244.

“Sec. 33. That on and after the day when this act Shaﬂ
go into effect all goods, wares, and merchandise previously im-
ported, for which no entry has been made, and all goods, wares,
and merchandise previously entered without payment of duty
and under bond for warehousing, transportation, or any othgr
purpose, for which no permit of delivery to the importt'“l“ or his
agent has been issued, shall be subjected to the duties 1mpO_S€‘1i
by this act and to no other duty, upon the entry or the with-
drawal thereof : Provided, That when duties are based upon Fllfi
weight of merchandise deposited in any public or private bon df‘
warehouse, said duties shall be levied and collected upon‘tle
weight of such merchandise at the time of its entry.” 30 Stat.
2138

The Circuit Court held that those secfions were nOt' repug-
nant. The court said: “Neither is general in its apphc‘at‘lfﬂz
but is restricted to merchandise previously imported for whie




UNITED STATES ». G. FALK & BROTHER. 147
204 U. 8. Opinion of the Court.

no entry has been made.” The court, however, sustained the
decision of the board on the ground that section 2983 of the
Revised Statutes was applicable. That section is as follows:
“In no case shall there be any abatement of the duties or allow-
ance for any injury, damage, deterioration, loss, or leakage
sustained by any merchandise while deposited in any public
or private bonded warehouse.”

The importers denied the application of that section, and
contended that under the law, and particularly under section
20 of the Customs Administrative Act of June 10, as amended
December 15, 1902 (presently to be stated), they were author-
ized to withdraw the merchandise from warehouse upon the
payment of duties and charges based upon its weight at the
fime of withdrawal. The court ruled against the contention,
and said: “It seems too plain for discussion that the word ¢ loss’
(referring to section 2983), coupled as it is in the disjunctive
with ‘ leakage,” applies precisely to such a case as the one before
us. I ean not find any sound reason for believing that the
angress did not have section 2983 in mind when it enacted
sald section 20, as amended. It is obvious that section 20,
especially as amended, refers exclusively to rate rather than
weight.”  The Cireuit Court of Appeals differed from the
Circuit Court in the application of section 2983. It held that
t}.le loss there provided for related solely to the loss of merchan-
dise subject to duty, and such loss had not occurred. The
court further held that the other terms of the section referred
to actugl re(.iuction in the value or quantity of the merchandise
ziself- ‘ It iy clear,” it was said, ““that evaporation of moisture
’i”h:(;; IO?S sustfa,ined by . . . merchandise.”
/. re:sr r0 dSteeberger v. Wright & Lawther Co., 1:57 07, S 1§3,
e conct: ) 0 as analogous.. The court a_lso disagreed with
e A(l'l;n;;;‘ lzm (.Jf the Circuit Court of sect'lon 20 of the CK.IS-
s 1 1 18 ratlYe Act, and held that by virtue of the proviso

) that section December 15, 1902 (stated later), duties

sh ) 1 1
nOuld haye k?een assessed according to the weight of the to-
1ec0 at the time of its withdrawal,
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This history of the case exhibits the contentions of the par-
ties and the elements of the contentions, and, it will be seen,
the case is one of statutory construction.

First, as to Seeberger v. Wright & Lawther Co., 157 U. S. 183,
which is urged as controlling. The importation there was
flaxseed. The proof showed that the seed contained dust com-
posed of clay, sand and gravel to an average of four per cent.
The case turned upon the meaning of the word ““draught”
in section 2898, of the Revised Statutes. It was assumed that
the word did not apply to impurities, and, it was said that the
lower court was correct in assuming that the flaxseed in ques-
tion which was made dutiable, under the act of 1883, at twenty
cents per bushel of fifty-six pounds, less tare, meant fifty-six
pounds of clean seed, or at least seed free from any impurities,
such as the clay, sand and gravel in question.

The moisture which the tobacco in the case at bar absorbed
can not be said to be an impurity within the meaning of that
decision even though moisture in tobacco is a variable quantity
and its amount can be estimated by weighing the tobacco at
different times. Nor can it be considered as an independent,
non-taxable substance, even though, as conceded in this case,
it was absorbed on the ocean voyage. The statutes con.tem-
plate and apply to merchandise which may change in weight,
and if the moisture in the tobacco in this case can be regarded
as an independent substance—so much “sea-water,” to use
counsel’s graphic phrase—a question of the application of ser-
tion 50 or 33, could not arise. One or the other of those. sections
was considered applicable from the beginning, and the 1rr}p0rta-
tions regarded as controlled by it, as merchandise subJeCt_to
duty by weight, and necessarily there was involved the qu.estlor;
at what time the weight should be estimated—at the time 0
entry or at the time of withdrawal from warehouse. To that
question, then, we shall address ourselves. ’

It is said by counsel for the United States that, prior ‘?
October 1, 1890, duties were uniformly demanded and colle‘:c.felﬂ
according to the weight of merchandise at original entry, citing
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in support of the assertion the custom regulations of 1884 and
1899. Upon that date (October 1, 1890) the Tariff Act of
1890 took effect. Section 50, provided, as we have seen, that
goods previously imported, for which no entry had been made,
and goods warehoused, for which no permit of delivery had
been issued, should be subject to no other duty than if the goods
were imported after the day the act took effect. It was also
provided that when duties were based upon the weight of ware-
housed merchandise the duty should “be levied and collected
upon the weight of such merchandise at the time of its with-
drawal” (italics ours). A question arose as to the scope of the
proviso, whether it was restricted to the matter immediately
preceding, that is, merchandise imported before the act took
effect, or was of general application, applying as well to mer-
chandise imported after as before the act took effect. The
Attorney General decided that the latter was its effect. He
sald, 20 Ops. 80, 82: “I am aware that under former tariff acts
the rule has been to levy duties upon weighable merchandise
according to the weight at the date of importation, but this
Proviso seems to be intended to change that rule, and there
seems to be sufficient reason for such change.”

The executive officers of the Government followed this con-
struction until the act of July 24, 1897, known as the Dingley
Act, was passed. The construction made by the Attorney
General is disputed, as applicable to section 33 of the act of
189?, and it is urged that the whole scope and meaning of that
sectlon, when reduced to its simplest terms, make goods there-
Fofore entered under bond for warehouse subject to the duties
H‘npo.sed by the act upon the withdrawal thereof, when the sec-
tlon is construed in accordance with the rule that a proviso
fﬁi: Srr?nlybto the provision of a stat.ute to which it is appended.
bui h ?Y e Co'nceded to be the primary purpose of a provi.so,
e inl;eeigmptlon of su?h purpose can not prevail to determ.lne
ey den lon of Fhe 1eg1§latu.re :'anamst‘ other tests of meaning
i b}ni)glgtratlve. We Sal‘d in United States v. Whitridge,

5135 (p. 143): “While no doubt the grammatical and
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logieal scope of a proviso is confined to the subject-matter
of the principal clause, we can not forget that in practice no
such limit is observed.” And the Attorney General’s opinion
can not be overlooked. The proviso which he construed in
section 50 of the act of 1890 was reénacted in section 33 of the
act of 1897. It would be extreme to hold that Congress by
doing so intended to set up the technical rule relating to pro-
visos against the construction of the Attorney General and to
change that construction by repeating the very words construed.
And there could have been no oversight. The practice of the
executive officers for years gave emphasis and materiality to
the construction. A change was made, however—a change of
one word—a change recommended by the Treasury Depart-
ment to increase the revenues and give greater convenience
to the administration of the customs laws. The word “entry”
was substituted for the word “ withdrawal,” and necessarily
thereafter duties upon merchandise there provided for were to
be based upon weight at the time of entry. Nor do we see that
there is any contradiction of this in other provisions of the
statute. Certain provisions of the Customs Administrative
Act are, however, relied upon. The provisions of that act,
hereafter quoted, originated in section 1 of the act of March 14,
1866, 14 Stat. 8, c. 17, and were carried into the Revised Stat-
utes as section 2970, which provided that merchandise depos-
ited in warehouse might be withdrawn for consumption within
one year from the date of importation, upon payment of the
duties and charges to which it might be subject by law at th.e
time of withdrawal. At the expiration of one year, and until
the expiration of three years, it might be withdrawn fol". corls
sumption on payment of the duties assessed on the original
entry and charges, and an additional duty of ten per centum on
the amount of such duties. It was decided in Merritt v. Cam-
eron, 137 U. S. 542, 550, 551, that that section “was intended
to provide for cases in which a change of rate of duty had been
made by statute while the merchandise was in bonded ware-
house.”
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Then came section 20 of the Customs Administrative Act
of June 10, 1890 (26 Stat. 140, 624, c. 407), as amended by act
of October 1, 1890, providing that warehouse merchandise
might be withdrawn for consumption within three years from
the date of the original importation, on payment of the duties
and charges to which it might be subject by law at the time of
such withdrawal. The section was amended in 1902 (32 Stat.
753, c. 1), by the addition of the following proviso: “ Provided,
that the same rate of duty shall be collected thereon as may be
imposed by law upon like articles of merchandise imported at
the time of the withdrawal.” The Circuit Court of Appeals
gave controlling force to the proviso as fixing the meaning of
the section. The court said that it had held in Mosle v. Bid-
well, 130 Fed. Rep. 334, “that the amendment of 1902 was
declaratory of the meaning of the section prior to said amend-
ment, and that its meaning as thus declared was that no greater
or different duties” should be imposed on goods when with-
drawn from warehouse than would be imposed on “other
like goods imported at the time of withdrawal.” Regard-
ing this decision as conclusive the court said: “If other
like goods had been imported at the time when these goods
(the tobacco in question) were withdrawn, duty would have
been assessed thereon according to their weight at such time.”
But the question in Mosle v. Bidwell was not the same as in
the case at bar. The question now is not what rate of duty
merchandise is subject to, or whether it is exempt from duty,
but at what date its weight is to be taken as a basis of duty.
And‘weight is a fact independent of the rate of duty. - The
Proviso of section 20 of the Customs Administrative Act, there-
fore, can not be made paramount to the proviso in section 33
of the Tariff Act of 1897. Nor was that the purpose of its
er}actmept. It was enacted to nullify the effect of the decision
of the Cireuit Court in Mosle v. Bidwell, by which section 20,
Was construed to require the payment of duties which had
acerued at the time of importation, notwithstanding a change
of rate or that the goods had become exempt from duty before
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their withdrawal from warehouse. This construction was
contrary to the general understanding of the section and the
practice of the Department. This, then, is our view: the
Attorney General having construed the proviso of section 50
of the act of 1890 as not restricted to the matter which im-
mediately preceded it, but as of general application, and this
construction having been followed by the executive officers
charged with the administration of the law, Congress adopted
the construction by the enactment of section 33 of the act of
1897 and intended to make no other change than to require
as the basis of duty the weight of the merchandise at the time
of entry instead of its weight at the time of its withdrawal from
warehouse.
Judgment of the Circuit Court of Appeals is therefore reversed
and that of the Circuit Court is affirmed and the case remanded
to the latter court.

Mg. JusTickE MoopY took no part in the decision of this case.

NEW YORK, ex rel. HATCH, v. REARDON, PEACE
OFFICER OF THE COUNTY OF NEW YORK.

ERROR TO THE SUPREME COURT OF THE STATE OF NEW YORK.
No. 310. Argued December 11, 12, 13, 1906.—Decided January 7, 1907.

The rule that the general expressions of the Fourteenth Amendment mUSf-
not be allowed to upset familiar and long established methods is apphcai
ble to stamp taxes which are necessarily confined to certain classes ol
transactions, which, in some points of view are similar to classes that
escape.

Whether a tax on transfers of stock is equivalent to a tax on the slothi
itself depends on the scope of the constitutional provision involved an
whatever may be the rights of parties engaged in interstate commqerlﬂa;
a sale depends in part on the laws of the State where made and that Sta
may make the parties pay for the help of its laws.

There must be a fixed mode of ascertaining a stamp tax, an \
sense of actual value has to yield to practical considerations ant

d equality in the

| usage.
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Although a statute, unconstitutional as to one, is void as to all. of a
class, the party setting up, in this court, the unconstitutionality of a
state tax law must belong to the class for whose sake the constitutional
protection is given, or the class primarily protected.

The protection of the commerce clause of the Federal Constitution is not
available to defeat a state stamp tax law on transactions wholly within
a State because they affect property without that State, or because one
or both of the parties previously came from other States.

The tax of two cents a share imposed on transfers of stock, made within
that State, by the tax law of New York of 1905, does not violate the
equal protection clause of the Fourteenth Amendment as an arbitrary
discrimination because only imposed on transfers of stock, or because
based on par, and not market, value; nor does it deprive non-resident
owners of stock transferring, in New York, shares of stock of non-resident
corporations of their property without due process of law; nor is it as
to such transfers of stock an interference with interstate commerce.

184 N. Y. 431, affirmed.
Tue facts, which involve the constitutionality of the stock
transfer law of the State of New York, are stated in the opinion.

Mr. John G. Milburn, Mr. John F. Dillon and Mr. John G.
Johnson for plaintiff in error:

To tax sales of shares of corporate stock exclusively is an
arbitrary discrimination in violation of the provision of the
Fourteenth Amendment securing the equal protection of the
aws.

. The act selects from the mass of property, real and personal,
In the State, one particular species, and one only, and imposes
8 tax upon every sale and transfer thereof. Sales of every
f)ther species of property are, and always have been, untaxed.
["he owners of every kind of property may freely sell it in the
State of New York without paying any tax, save only the
owners of shares of corporate stock. Such owners alone are
selected to bear an exceptional and peculiar burden, and sales
of corporate shares are arbitrarily put in a class by themselves

for the purposes of this tax.

Classification of persons, property or transactions for pur-

DOSe i £ el o .
I e of taxation must be based on some real distinction to
salisly the

The gene

constitutional guarantee of equality.
ral rule of equality is that all persons subject to
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legislation “shall be treated alike, under like circumstances
and conditions, both in the privileges conferred and in the
limitations imposed.” Hayes v. Mussouri, 120 U. S. 68, 71;
Duncan v. Missours, 152 U. S. 377, 382; Pembina Mining Co.v.
Pennsylvania, 125 U. S. 181, 188; Connolly v. Union Sewer Pipe
Co., 184 U. 8. 540; Gulf &c. Ry. Co. v. Ellis, 165 U. 8. 159.

Classification for the purposes of taxation is subject to the
above rule of equality. Santa Clara Co. v. Southern Pac.
R. R. Co., 18 Fed. Rep. 385; Central R. R. Co. v. Board of
Assessors, 48 N. J. L. 1; In re Pell, 171 N. Y. 48.

There is no basis for the separation of sales of shares of cor-
porate stock from sales of all other species of personal property
for the purposes of taxation.

Shares of stock represent a proportional part of the property,
real and personal, of<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>