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The  Glouc ester .
Kea ne  et al., libellants and appellants, v. The  Brig  Glouc est er  et al., 

appellees.

Prize money.
A libel will lie, in the admiralty, by the crew of a privateer, for their respective proportions of a 

prize.
If the marshal undertake to make distribution among the captors, without the orders of the court, 

he does it at his peril.
If no articles be executed, the admiralty court will make distribution of the proceeds of prize 

property, in proportion to the number, interest and merits of the captors.
Persons who sign the articles, and are, subsequently, without fault on their part, discharged, and 

put on shore by the captain, are entitled to participate as captors in the prizes taken, although 
fresh articles were signed by the captain and the remainder of the crew, after their discharge.

Mahoon v. The Gloucester, 3 Hopk. 55, affirmed.

This  was an appeal from the Admiralty of Pennsylvania, and after 
argument, Pac a  and Grif fi n , the presiding Commissioners, delivered the 
following sentence.

*By  th e Cour t .—Two objections are made to the decree below :
1 The first objection is, that a libel does not lie by the crew of a 

privateer, for their respective proportions of a prize. The second objection 
is, that the libellants, in this case, are not part of the privateer’s crew, nor 
captors, entitled to a proportion of the prize stated in their libel.

With regard to the first objection, we are of opinion, that a libel does lie, 
and that it is the proper and regular mode of redress : for the commission 
of a privateer, according to the form established by congress, extends not 
only to the captain, but also to the ship and crew ; they are captors, as well 
as the captain, and their rights to the thing captured, are equally founded on 
the commission. The ship is figuratively considered as an agent, and 
represents the owners. Articles of agreement generally direct the distribu-
tion ; but if no articles are executed, the admiralty courts will make dis-
tribution, in proportion to the number, interest and merits of the captors.

But it is said, 11 the admiralty court, in this case, had exercised all its 
jurisdiction and power; that a libel was filed by the captain, and a decree 
passed for condemnation; that the prize has been sold, and the money lodged 
in the hands of the marshal; that the marshal must make distribution, accord-
ing to the list of the crew, which the captain shall deliver; and if the cap-
tain makes a false list, the party injured has no other remedy than by an 
action at law.”

The original libel, we find, was filed by the captain, in behalf of himself 
and crew, and the decree adjudges the prize to the captors. The marshal 
has sold the prize, and the money lies in his hands; on application, he refuses 
to pay the libellants; and the question is, what is the mode of redress? We 
are of opinion, that the libellants had a double remedy: they had an action 
at law, for money had and received to their use; and they were entitled to 
a supplemental libel, upon which a decree and order might have been ob-
tained, to compel the marshal to pay the money. Such a libel is nothing 
more than a form of proceeding, to carry into execution the original decree; 
and if the admiralty courts are competent to give judgment, they must be 
competent to carry it into execution.

30



1782] IN ADMIRALTY. 37

The Gloucester.

We are also of opinion, that if a marshal makes distributon, without tin 
orders of the admiralty court, he does it at his peril. The list or return of 
the crew by the captain, is no justification for his payments. He is the 
officer to carry the decree of the court into execution, and he must take care 
that his payments are made according to such decrees; for on misapplica-
tion of the payment, a libel will lie to make him responsible. If he would, 
therefore, act safely, he ought, before he makes *his payments, to r# 
obtain the order and direction of the court; and the admiralty courts *• 
ought not to make an order, without previous measures to guard against 
fraud and imposition, by providing for latent claims.

But on the second ground, it is said, the decree below ought to be re-
versed; which is, that the libellants are not part of the privateer’s crew, nor 
captors, entitled to the prize stated in their libel. It is proved, and admitted 
on all hands, that the libellants were shipped on board the privateer, at 
Philadelphia; that they were shipped under the articles of agreement, and 
shipped and received on board, as part of the privateer’s crew; that, as part 
of the privateer’s crew, they navigated the privateer down to Chester ; that 
there, the captain, without any objection to their skill or ability, ordered 
them on shore, and obliged them to abandon the privateer, and left them; 
and that, afterwards, he and all the residue of the crew, destroyed the 
original articles of agreement, and executed a fresh set.

Under the circumstances stated and admitted, we are of opinion, that 
the libellants are entitled to a full proportion of all prizes which were cap-
tured during the cruise, for which the libellants were engaged, and from 
which they were forcibly excluded. We have already observed, that the 
right of the crew to captures is not founded on the articles of agreement; 
but on the privateer’s commission. When the libellants were shipped at 
Philadelphia, and received on board by the captain, as part of the crew, the 
right, under the commission, attached. This right they derived from an 
authority paramount to the captain, and therefore, the captain could not 
arbitrarily deprive them of it.

But it is said, the captain only did the wrong; and therefore, he alone 
should be responsible for it, and not the residue of the crew. The libellants 
do not seek a compensation for a wrong; they are not in pursuit of 
damages for a tort. When they were shipped and received on board at 
Philadelphia, they then became part of the crew, and the right to capture 
and make prizes was a right they held jointly with the ship and officers, and 
residue of the crew. The articles of agreement directed the distribution, 
and ascertained the share; and the libel is for shares, according to the arti-
cles. The demand, therefore, which the libellants make, does not lessen the 
shares of the residue of the crew, nor call on them for a compensation: it is 
a demand, which the residue of the crew acknowledged and agreed to, when 
they executed the articles.

*But it is said, on the dismission of the libellants, their proportion r*oa 
of the risk and labor fell on the residue of the crew; and therefore, 
they ought to have an additional compensation beyond the articles of agree-
ment. Whatever compensation, they may, in justice be entitled to, they 
cannot dispense with, nor derive it from the articles of agreement. The 
articles make no provision for such events, and no man on board, can claim 
beyond the extent of the articles. On this ground it is, that although a
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mariner, who is once shipped on board, and is dismissed by the captain, 
without fault, before the voyage is ended, is entitled to his stipulated wages 
for the whole voyage; "yet the residue of the crew can only claim to the 
extent of their contract; although, by the dismissal of such mariner, the risk 
and labor becomes proportionally greater.

But it is said, that after the dismissal of the libellants, new articles were 
executed by the captain and residue of the crew; by which their shares of 
prizes were augmented, in proportion to the lessening of the crew, by the 
libellants’ dismissal: and that the libellants’ claim affects their right under 
the subsequent articles. The captain and the residue of the crew could not 
cancel the original articles of agreement. When a contract is made, it can 
only be dissolved by the consent of all parties. The after-articles, there-
fore, cannot affect the original articles, nor authorise a departure from them. 
These articles, instead of militating against the libellants’ claim, tend to 
establish it on another ground: for they show that the residue of the crew 
approved of the dismissal, and therefore, ought to be considered as participes 
criminis, and equally responsible with the captain.

But it is said, 11 that the libellants did not, by any personal service, con-
tribute to the capture in the present case; that the prize was taken by the 
ship, the captain and officers, and residue of the crew; and that although 
the libellants had a right, under the commission, to make captures, yet the 
right was not exercised in the capture of the prize in question.” The ship, 
captain, officers and crew were joint-tenants of the right to capture and 
make prizes conceded by the commission. Whatever was acquired in con-
sequence of this joint right and interest, must be considered as common 
stock, and like the case of a joint partnership, not subject to survivorship. 
Where the right and interest is a joint concern, the question never can be mate-
rial, which of the parties have been most active and alert: the only question 
that can arise must be—whether the joint concern and interest is fairly 
subsisting ?

Upon the whole, we are of opinion, that the decree below be affirmed, 
with costs to the libellants.

MAY SESSION, 1783.

*40] *The  Squirre l .
Stodd ard , appellant, v. Reed , appellee, and The  Scho oner  Squirr el  

and Cargo.
Sale of perishing property.

Prize property, in a perishing condition, may be ordered to be sold, before appearance.

On  motion of the appellant’s counsel, before an appearance filed on be-
half of the appellee,, stating that the prize schooner was in a perishing con-
dition, it was ordered—

By  th e  Court .—That the schooner, her tackle, apparel and furniture 
be sold at public auction, to the highest bidder, for the use of those to 
whom the same shall be finally decree’d.
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