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CASES ADJUDGED

SUPREME COURT OF THE UNITED STATES,

OCTOBER TERM, 1903.

UNITED STATES ». NORTHERN PACIFIC RAIL-
ROAD COMPANY.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE NINTH
CIRCUIT.

No. 145. Argued January 5, 1904.—Decided February 23, 1904.

The act of July 2, 1864, granting lands to the Northern Pacific Railroad
Company did not take any lands out of the disposition of Congress until
the line of the road was definitely located by maps duly required by
the act, and it has been decided by this court that the Perham map of
1865 even if valid as a map of general route did not operate as a reserva-
tion.

When Congress by resolution of May 31, 1870, made an additional grant
to the Northern Pacific Railroad Company for a branch road to Puget
Sound via the valley of the Columbia, the United States still had full
title not reserved, granted, sold or otherwise appropriated to the lands of
the new grant which fell within the lines of the former grant and on com-
pletion of the branch road the railroad company was entitled to a patent
for such over-lap of said lands as it had earned. United States v. Oregon
& Cal. R. R. Co., 176 U. S. 28, followed.

Tuis was a suit brought by the United States against the
Northern Pacific Railroad Company and the Northern Pacific
Railway Company to cancel patents issued in May, 1895, by
the United States to the railroad company, to whose rights
the railway company had succeeded. The lands are situated
in the State of Washington, north of Portland, in the State of
Oregon. The case was heard in the Circuit Court on facts
stipulated and the bill dismissed, whereupon it was carried to
the Circuit Court of Appeals for the Ninth Circuit, and that,

VOL. cxcrir—1 (6))




OCTOBER TERM, 1903.
Argument for the United States. 193 U. 8.

court certified to this court certain questions on which it de-
sired instructions. The whole record and cause were then re-
quired to be sent up for consideration.

Mr. Charles W. Russell, Special Assistant Attorney General,
for the United States:

The facts differ from those in the Oregon and California
Case, 176 U. 8. 28, for in this case there is no overlap but a
peculiar single scheme concerning one road and one grantee.
Every granting act is a separate law, and its intent is to be
separately inquired into. The government is equitably entitled
to some quadrangle as falling within the grant of 1864.
Congress expected in 1870 that one whole road would be
built, and had no expectation that a failure would occur at any
particular point. The maps of 1865-1870, sufliciently identi-
fied the grant of 1864 as between grantor and grantee to ex-
clude the lands from the grant of 1870.

The railroad company is estopped. What is not clearly
granted belongs to the government and must not be patented
away. Doubt must make the grant fail. United States v.
Southern Pacific, 146 U. S. 598,

Under the resolution of 1870, no grant was made of any
lands except those free from claims or rights at the time of
definite location. See Northern Pacific R. R. v. Musser-
Sauntry Co., 168 U. 8. 608 ; Northern Pacific R. R. v. San-
ders, 166 U.S. 620 ; Newhall v. Sanger, 92 U. 8. 761 ; Southern
Pacificv. United States, 189 U. S. 447. The Perham map was
the general route of the main line; the withdrawal requested
thereon constituted a claim. If this claim existed under the
grant of 1864, the new grant did not embrace these claimed
lands. United States v. Northern Pacific Ry., 152 U.S. 294 ;
Northern Pacific Ry. v. DeLacey, 174 U. 8. 628 ; Siouzx City
R. BR. v. United States, 151 U. 8. 349, distinguished.

After withdrawal and general route map substantial rights
to particular lands vest, there is no longer a float, the lands
cease to be public and are not intended to pass under the usual
language in subsequent grants.

Float is not a statutory word, but is a mere convenient
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phrase to signify something floating or in the air. The idea
may have originated in the old case of Zoutherford v. Green,
2 Wheat. 196, in which the grant to General Green of a quan-
tity of lands in Ohio' was held to pass the title in prasenti,
but required identification of the lands to make it apply to
particular lands. In the earliest railroad cases in which we
find the word “float,” Railroad Co. v. Fremont County, 9
Wall. 89, 94; Railroad Co. v. Smith, 9 Wall. 95; Schulen-
burg v. Harriman, 21 Wall. 44; Leavenworth &ec. R. I. Co.
v. United States, 92 U. S. 733 ; Missouri, K. &e. B. I. Co.
v. Kansas Pacific, 97 U. 8. 491; R. R. Co. v. Baldwin, 103
U. 8. 426; Grinnell v. R. R. Co., 103 U. 8. 739; Van Wyck
v. Knevals, 106 U. 8. 360 ; 8t. Paul B. B.v. Winona, 112 U.
S. 720, the grant was made and the line of the road was to
be “ definitely fixed,” without alwayssaying how. The court
said that there was a float until this definite fixing.

And see also Newhall v. Sanger, supra ; Shiver v. United
States, 159 U.S. 633. As to effect of the filing a general map,
see besides cases already cited, Hansas Pacific v. Dunmeyer,113
U.S. 629 ; Walden v. Knevals, 114 U. 8.373; Wisconsin Central
R. R.v. Price County, 133 U. S. 496; St. P. & Pacific v.
Northern Pacific, 139 U. 8. 1; Deseret Salt Co. v. Tarpey, 142
U. 8. 245 ; Séouw City Land Co. v. Griffey, 143 U. 8. 32; The
Buttz Case, 119 U. S. 604.

When the grant of 1870 was definitely located the grant of
1864 was not a float, but an effective grant of particular
lands. Cases supra, and Menotti v. Dillon, 167 U. S. 703.

The rights granted and vested under the act of 1864 were
forfeited in such a way as to benefit the Government and not
to cause the enlargement of other grants.

As to the actual decision in the Oregon and California case,
176 U. 8. 28, the remarks about the Perham map are accom-
panied by a remark upon a merely hypothetical case which
should not overrule other decisions.  See also Dokerty v. North-
ern Pacific B. ., 177 U. S. 421.

The proposition, relating to the hypothetical case of a good
Perham map and withdrawal in 1865, is that the court would,
n allowing the Oregon road to get a grant at Portland by the
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grant of 1866, be overruling the general doctrine, so well set-
tled, that a doubt is fatal to the grantee. * Silence is negation
and a doubt is fatal to the claim.” Fertilizing Co. v. Hyde
Park, 97 U. S. 6569; Pearsall v. Great Northern Ry. Co.,
161 U. S. 15 Atlantic and Pacific R. R. Co. v. Mingus, 165
U. 8. 429 ; Leavenworth R. R. v. United States, 92 U. S. 740 ;
Dubuque and Pac. B. . Co. v. Litchfield, 23 How. 66, 88 ;
Matter of Northern Pacific R. L. Co., and see 31 Land Deci-
sion 34, and cases there cited.

Mr. Charles W. Bunn for appellees :

The line east of Portland provided for in the act of 1864
formed nearly a right angle at Portland with the line
from there to Puget Sound provided for in the additional
grant of 1870. For that reason the two grants overlapped
north of Portland as illustrated in the following diagram :
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The “overlap” in the foregoing diagram is the area in-
cluded within lines ab, be, ed and da. It contains the lands in
suit.

The question being, whether these lands were, on May 31,
1870, reserved or appropriated by virtue of the grant of July
92,1864, or by virtue of any map filed or act taken under the
grant, so that they did not pass under it, it is to be noted
that the grant dtself did not reserve the lands.

The settled construction of this grant is that it did not re-
serve or appropriate any land, or take it out of the disposing
power of Congress, until the line of road was definitely located
by map filed as the act requires. Northern Pacific I2. R. Co.
v. Sanders, 166 U. S. 620, 634, 636; Menotte v. Dillon, 167
U. S. 708, 7120 ; United States v. Oregon, ete., . Co., 176 U. 8.
98, 43; Nelson v. Northern Pacific Ry. Co., 188 U. S. 108,
13198

Therefore the inquiry is further narrowed to whether the
line from Wallula to Portland had been definitely located when
the Joint Resolution of 1870 was passed.

This question is answered in the negative by the Oregon and
California case, 176 U. 8. 28 ; Doherty v. Northern Pacific
. R, 177 U. 8. 421, 432; Wisconsin Central R. R. v. For-
sythe, 159 TU. S. 46. ‘

Mg. Curer Justice FurLer delivered the opinion of the court.

By the act of Congress of July 2, 1864, 13 Stat. 365, c. 217,
a grant was made to the Northern Pacific Railroad Company
in aid of the construction of a railway from Lake Superior to
some point on Puget Sound, with a branch véz the Columbia
River to a point at or near Portland, Oregon, of lands to which
“the United States have full title, not reserved, sold, granted,
or otherwise appropriated, and free from preémption, or other
claims or rights, at the time the line of said road is definitely
fixed, and a plat thereof filed in the office of the Commissioner
of the General Land Office.”

On May 31, 1870, Congress passed a joint resolution making
an additional grant to the saine company for the location and
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construction of ¢ its main road to some point on Puget Sound
via the valley of the Columbia River, with the right to locate
and construct its branch from some convenient point on its
main trunk line across the Cascade Mountains to Puget Sound.”
16 Stat. 378.

The line east of Portland provided for in the act of 1864
formed nearly a right angle at Portland with the line from
there to Puget Sound provided for in the joint resolution, and
thus the two grants overlapped, and the landsin suit fell within
the overlap.

But the line down the Columbia from Wallula to Portland
was never built and the grant was forfeited September 29,
1890, 26 Stat. 496, ¢. 1040, while the line from Portland to
Puget Sound and east across the Cascade Mountains was built
and the grants earned.

Holding that the lands in the overlap passed to the company
under the resolution of 1870, the Interior Department patented
those in question to the railroad company, but afterwards, and
on July 18, 1895, it was held that the lands did not pass under
that grant, because at its date they were reserved or appro-
priated under the grant of 1864 to the same company. 21 L.
D.51.

That grant did not in terms reserve the lands, and the ques-
tion would seem to be whether the line down the Columbia
from Wallula to Portland had been definitely located May 31,
1870, since it is settled that the act of 1864 did not take any
lands out of the power of disposition of Congress until the
line of road was definitely located by maps duly filed as re-
quired. Northern Pacific I. R. Co. v. Sanders, 166 U. S.
620 ; United States v. Oregon & California R. R. Co., 176
U. 8. 28. The argument that the topography of the country
between Wallula and Portland was such that the lands neces-
sarily fell within the boundaries of that grant is without merit,
for it cannot be assumed that Congress intended itself to def-
initely locate that part of the line in view of the language
used and the settled law on the subject.

And it does not appear that any portion of the line from
Wallula to Portland was ever definitely located, but it does
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appear that the line from Portland to Puget Sound was def-
initely located under the resolution of May 31, 1870, in part
September 13, 1873, and the remainder September 22, 1882 ;
that the road was completed as located, and was accepted by
the government.

It is true that, March 6, 1865, Josiah Perham, then presi-
dent of the Northern Pacific Company, transmitted to the Sec-
retary of the Interior a map of the general line of the road,
which the Secretary transmitted to the Commissioner of the
General Land Office, with the recommendation that the lands
along the line indicated be withdrawn. DBut the Commissioner
protested against the acceptance of the map, and his letter to
the Secretary, giving his rcasons, bears an endorsement in
pencil to the effect that the refusal to accept was sustained by
the Secretary.

The by-laws of the company showed no authority in its
president to locate the line, and its records, up to May 18, 1865,
showed no action conferring such authority. No withdrawals
were made under the alleged map.

In United States v. Oregon & California R. R. Co., supra,
it was held that if the Perham map were valid as a map of
general route, it did not operate as a reservation, and in Do-
herty v. Northern Pacific Railway Company, 177 U. 8. 421,
it was referred to as if not constituting a location even of the
general route. It was not authorized by the company, was not
accepted by the Department, and was practically worthless.

It is also true that on July 30, 1870, two maps of general
route were transmitted to the Secretary, one of them showing
a line extending from the mouth of the Montreal River, Wis-
consin, to a point at the mouth of the Walla Walla River in
Washington ; and the other from the mouth of the Walla
Walla, extending down the valley of the Columbia River to a
point near Portland, and thence northerly to a point on Puget
Sf)und. Withdrawals along the route so designated were
directed, and so far as the line from Portland to Puget Sound
was concerned the withdrawals must have been under the

resolution. And the lands in suit are opposite to that part of
the line.
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The Circuit Court of Appeals in its certificate states that
it appears to that court ‘“that the case presents issues and
facts identical with those which were involved in the case of
the United States v. The Oregon & California Railroad Com-
pany, decided by the Supreme Court of the United States and
reported in 176 U. S. 28, with this difference, that the defend-
ant, the Northern Pacific Railroad Company, is the grantee of
both the grants of land, the overlapping portions of which are
the subject of the controversy herein, and that this case is
ruled by the decision of the Supreme Court in the case above
referred to, unless the fact that the Northern Pacific Railroad
Company, by reason of being the grantee of both said land
grants, is estopped to question the sufficiency of its own maps
to designate the boundaries of its grant by virtue of the act
of July 2, 1864.”

The contention in the case thus referred to was that the
lands there in controversy, which had been patented to the
Oregon and California Railroad Company, were reserved and
appropriated for the benefit of the Northern Pacific Railroad
Company under the act of July 2, 1864, and by reason of the
filing of the Perham map. By the act of July 25, 1866, Con-
gress made a grant of lands in aid of the construction of a
railroad and telegraph line between Portland, Oregon, and the
Central Pacific Railroad in California. That grant was in the
usual terms employed in such acts. Subsequently the benefit
of the grant as to that part of the road to be constructed in
Oregon was conferred upon the Oregon Central Railroad Com-
pany. The lands in dispute, whether place or indemnity, were
within the limits of the grant of 1866. The entire line of road
of the Oregon and California Railroad Company, which was
the successor of the Oregon Central Railroad Company, was
fully constructed and duly accepted by the president, and at
the time the suit was begun was being operated and had been
continuously operated by that company. The Oregon com-
pany filed its map of definite location in 1870, and it was ac-
cepted by the Land Department. There was no withdrawal
of indemnity lands on the proposed line of the Northern Pa-
cific Railroad Company between Wallula and Portland, nor was
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there any definite location or construction of its road opposite
to the lands in suit. The forfeiture act was passed Septem-
ber 29, 1890. It was held that nothing in the act of 1864
stood in the way of Congress subsequently granting to other
railroad corporations the privilege of earning any lands that
might be embraced within the general route of the Northern
Pacific Railroad ; and that, as the grant contained in that act
did not include any lands that had been reserved or appro-
priated at the time the line of the Northern Pacific Railroad
was definitely fixed, which it nad not been at the time the act
of July 25, 1866, was passed, or when the line of the Oregon
company was definitely located ; as the lands in dispute were
within the limits of the grant contained in the act of 1866, and
the road of the Oregon railroad was definitely fixed at least as
early as January 29, 1870, the Northern Pacific Railroad
Jompany having done nothing prior to the latter date, except
to file the Perham map of 1865, which map was not one of
definite location and was not accepted ; and as, prior to the
torfeiture act of September 29, 1890, there had not been any
definite location of the Northern Pacific Railroad opposite the
lands in dispute, there was no escape from the conclusion that
the lands were lawfully earned by the Oregon company and
were rightfully patented to it.

We do not think the fact that the Northern Pacific Com-
pany was the grantee in both grants limits the force of this
decision. The resolution of 1870 and the act of July 2, 1864,
were n pari materia, and no reason is perceived for holding
that the act operated to exclude from the subsequent grant by
the resolution.

In Wisconsin Central Railroad Company v. Forsythe, 159
U. 8. 46, two grants had been made to the State of Wisconsin,
in 1856 and 1864, for the benefit of two railroad companies,
and there had been a withdrawal of indemnity lands of the one
grant, which conflicted with the subsequent place grant, and we
held that as both grants were to the State, although one grant
had been conferred on one company, and the other on another,
‘_che lands in dispute were not excepted from the later grant ; and
Mr. Justice Brewer, speaking for the court, said : “For whose
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benefit was the withdrawal of the lands within the indemnity
limits of the Dayfield road made? Obviously, as often de-
clared, for the benefit of the grantee. It is asthough the
United States had said to the grantee: we do not know
whether, along the line of road, when you finally locate it,
there will be six alternate sections free from any preémption
or other claim, and, therefore, so sitnated that you may take
title thereto, and so we will hold from sale or disposal to any
one else an additional territory of nine miles on either side
that within those nine miles you may select whatever lands
may be necessary to make the full quota of six sections per
mile. When Congress. by a subsequent act, makes a new and
absolute grant to the same grantee of lands thus held by the
Government for the benefit of such grantee, upon what
reasoning can it be said that such grant does not operate upon
those lands ¢ ”

As to the maps of general route of July 30, 1870, they
were filed two months after the date of the resolution, were
not maps of definite location, and included the line authorized
by the resolution. These lands were opposite to part of that
line, and all the unappropriated odd sections so situated,
within the prescribed limits, were granted.

The decree of the Circuit Court is Affirmed.

Mk. Justice McKEexna took no part in the decision of this
case.

CARSTAIRS ». COCHRAN.

ERROR TO THE COURT OF APPEALS OF THE STATE OF MARYLAND.
No. 122. Argued January 13, 14, 1904.—Decided February 23, 1904.

That a statute does not conflict with the constitution of a State is settled
by the decision of its highest court.

A State may tax private property having a situs within its territorial limits
and may require the party in possession of the property to pay the taxes
thereon.

Distilled spirits in bonded warehouses may be taxed and the warehouseman
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required to pay the tax notwithstanding the Federal statute under which
they are stored permits them to remain in bond for several years and
there is no provision in the state law for the recovery of interest on the
taxes paid thereunder, and negotiable receipts have been issued for the
goods.

By Chap. 704 of the Laws of Maryland, 1892, as amended
by chap. 820, Laws, 1900, the general assembly of that State
provided for the assessment and collection of taxes on liquors
in bonded warehouses within the State. The proprietors of
such warehouses were required to pay the taxes and given a
lien on the property therefor. This legislation was sustained
by the Court of Appeals of the State, 95 Md. 488, to review
whose judgment this writ of error was sued out.

Mr. D. K. Este Fisher, with whom Mr. W. Cabell Bruce
was on the brief, for plaintiff in error :

As to the jurisdiction : The highest court of the State de-
cided against plaintiff in error as to constitutionality of statute,
Chapman v. Goodnow, 123 U. S. 548 ; the point was made
in both courts that the act was not unconstitutional and it
appears in the briefs. N. Y. C. & H. B. B. Co.v. New York,
186 U. S. 273.

Itis not necessary that the Constitution of the United States
should be expressly named or referred to in the record. It is
sufficient if the record shows that a constitutional question was
involved—that the plaintiff in error relied upon a right guaran-
teed by that instrument. Wilson v. The Blackbird &c.,2 Peters,
2505 Satterlee v. Matthewson, 2 Peters, 409 5 Beer Co.v. Massa-
chusetts, 97 U. S. 29 ; Furman v. Nichol, 8 Wall. 56 ; Crowell
v. Randall, 10 Peters, 166 ; Zregea v. Modesto dc., 164 U. 8.
1855 Craig v. Missouri, 4 Pet. 410 ; Bells Gap R. I2. Co. v.
Pennsylvania, 134 U. 8. 236 ; Missouri Pacific Ry. Co. v.
Nebraska, 164 U. S. 417 ; Lewisv. Emigrant dec., 1 Fed. Rep.
668.

Every system of law provides that every man shall be pro-
tected in the enjoyment of his property, and that it shall not
be taken from him without just compensation. The earliest
constitutions, in Magna Charta, guarantee that no freeman
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shall be disseized of his freehold but “by the judgment of his
peers or by the law of the land.” 10 Am. & Eng. Ency. of
Law (2d ed.), 290.

It is clearly not within the scope of the legislative power
to give to a law the effect of taking from one man his prop-
erty and giving it to another. Thistle v. Frostberg Coal Co.,
10 Maryland, 144 ; Hartman v. Greenhow,102U. 8. 684 ; Camp
v. flogers, 44 Connecticut, 291.

The act of 1892, ch. 704, violates the fundamental principle
of the right of persons to be secure in the possession and en-
joyment of their property if the act is to be considered as ap-
plicable to spirits belonging to others in bonded warehouses of
the distiller. The court took the contrary view in Monticello
Distilling Co. v. Bualtimore, 90 Maryland, 416, and Kemp
v. Fowble, 92 Maryland, 8, because the act, though requiring
the distiller or warehouseman to pay the taxes of other per-
sons unknown to them, gives a lien upon the spirits for the
payments so made.

The warehouseman, however, cannot enforce the lien because
there is a certificate, the title paper of ownership of the spirits,
in the hands of some one unknown, stating upon its face, over
the signature of the warehouseman, that the spirits are in the
warehouse, to be delivered to the bearer of it on presentation,
as to which see §§ 1 and 6, art. 14, Code of Public Laws of
Maryland.

The attempt to enforce the lien before the owner of the
spirits produced the warehouse receipts would, therefore, neces-
sitate a breach of faith and contract on the part of the ware-
houseman and subject him to a fine and imprisonment in the
penitentiary, unless the act of 1892 could be considered as re-
lieving the warehouseman from these penalties and authorizing
him to ignore his warehouse receipts and to withdraw the
spirits at any time to enforce the lien. But the act does not
so provide. It could not authorize a breach of contract.

The lien also cannot be enforced because no spirits are per-
mitted by the United States to leave the warehouse until the
Government tax of $1.10 per gallon has been paid. So that
even if he had the warehouse certificate he would be obliged
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to pay an enormous tax to the Government in order to collect
the smaller tax he pays the State and county or city. Art.
81, §§ 138, 141, Code of Public General Laws of Maryland.

There is a great difference between that case and this.
The warehouseman has no funds of the owner of the spirits
out of which he can pay the tax, but must pay it out of his
own funds, whereas the stockholder is the owner of an undivided
interest in all the corporate property and assets.

The corporation is also the creature of the State. New Or-
leans v. Houston, 119 U. 8. 265, distinguished. In Common-
wealth v. Gaines, 80 Kentucky, 489 ; and Commonwealth v.
Taylor, 101 Kentucky, 327, the statutes were similar but
the constitutional questions were not raised.

While the distiller might frame his contracts to meet the
provisions of this act, a tax statute which imposes upon a con-
tracting party the necessity of abandoning the usual mode of
conducting his business and burdening his contracts with such
stipulations cannot be within the constitutional powers of the
legislature. It is an unreasonable interference with the free-
dom of contract. People v. Budd, 117 N. Y. 15; Frisbie v.
United States, 157 U. 8. 165.

Mr. 0. 1. Yellott and Mr. D. G. McIntosh for defendant in
error:

As to jurisdiction: The record does not disclose a case in
which a Federal question was involved at the trial in the state
court. To sustain the writ the record must show that such
question not only might have been, but actually was, raised
and decided adversely to the plaintiffs in error. Gray v.
Coan, 154 U. 8. 589 ; Kansas E. & B. Association v. Kansas,
120 U. 8. 103 ; Sayward v. Denny, 158 U. S. 180 ; Green Bay
Canal Co. v. Patten Paper Co., 172 U. 8. 585 Mallottv. North
Carolina, 181 U. 8. 589 ; England v. Gebhardt, 112 U. 8.
5045 Chapin v. Fye, 119 U. 8. 129; Kipley v. Illinois, 170
U. 8. 182; Miller v. Cornwall, 168 U. S. 131; Lewy v. San
Francisco dee., 167 U. 8. 175 s Bolin v, Nebraska, 176 U. S. 90.

It must also appear of record that the Federal question was
specially, or specifically, set up, or claimed in the state court,
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at the proper time and in the proper way. Erparte Spies, 123
U.S. 131 ; French v. Hopkins, 124 U. 8. 524; Chappel v.
Bradshaw, 128 U. S. 132 Chicago & N. W. R. B. v. Chicago,
164 U. S. 454; Clark v. McDade, 165 U. S. 168; Eric R. Co.
v. Prudy,185 U. 8. 148; N. Y. C. & H. B. B. Co. v. New
York, 186 U. 8. 269.

A Federal question cannot be raised for the first time, after
final decision in the state court for the purpose of support-
ing a writ of error. Scudder v. Coler, 175 U. 8. 32 Califor-
nia National Bank v. Thomas, 171 U. S. 441; ZFEngland v.
Gebhardt, 112 U. S. 504.

This court will not declare a state law void on account of
its collision with a state constitution or bill of rights, it not
being a case embraced in the Judiciary Act. Medberry v.
Ohio, 24 Howard, 413 ; Salainon v. Graham, 15 Wallace, 208.

When the decree of a state court turns upon its construction
of a state statute, and not upon its constitutionality, this court
will not take jurisdiction. It is the peculiar province and privi-
lege of the state court to construe statutes of its own State.
Commercial Bank v. Buckingham, 5 Howard, 317 ; Adam v.
Preston, 22 Howard, 478; Lent v. Tilson, 140 U. S. 316;
Striker v. Goodwin, 123 U. 8. 527 5 Morley v. Lake Shore,
ete., 146 U. S. 162.

A question of state law alone does not present a Federal
question so as to give this court jurisdiction overa state judg-
ment. Hoytv. Thompson, 1 Black, 518; Congdon v. Good-
man, 2 Black, 574 ; Serial v. Haskell, 14 Wallace, 12; United
States v. Thompson, 93 U. 8. 586 ; Bell's Gap R. R. Co.v.
Pennsylvania, 134 U. S. 232, distinguished.

As to the merits: The highest court of the State has de-
clared for the third time that the law itself did not infringe
any constitutional right.  Monticello Co. v. Baltimore, 90
Maryland, 416 ; Fowble v. Kemp, 92 Maryland, 630 ; Carstairs
v. Cochran, 95 Maryland, 488.

A similar statute has been sustained in Kentucky. Com-
monwealth v. Gains, 80 Kentucky, 481.

If the contention of the plaintiff in error prevails and the
Maryland statute be declared unconstitutional, the effect will
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be to exempt from taxation a large amount of property which
peculiarly invites and enjoys the protection of law. But pro-
tection implies taxation and the two are reciprocal.

Distilled spirits are goods and commodities and form a
proper subject for taxation ; and a State has the power to tax all
property having a situs within its territorial limits. Pullman
DPalace Car Co. v. Pennsylvania, 141 U. 8. 18; Fichlen v.
Shelby Co. Tax District, 145 U. 8. 1; P. & S. C. Co. v. Bates,
156 U. S. 5775 Myers & Housman v. Baltimore, 83 Maryland,
385; Iopkins v. Baker,18 Maryland, 363 ; Howell v. State,
3 Gill, 23.

Having the power, it becomes the duty of the State to im-
pose taxes so that they bear equally upon all persons, and this
can only be done by subjecting to taxation ali property not
legully exempt. Art. 15, Decl. of Rights, Const. of Mary-
land ; and such is the rule, approved alike by economists
and jurists. Adam Smith’s Wealth of Nations, Bk. 5, ¢h. 2,
pt. 2, page 651; Vattel, Law of Nations, Bk. 1, ch. 20, sec.
240 ; Cooley’s Constitutional Limitations (6th ed.), ch. 14,
page 607; L’eople v. New York City, 76 N. Y. 64.

1t is for the law-making power to determine all questions of
discretion or policy in ordering and apportioning taxes, and to
make all necessary rules and regulations, and decide upon the
mode by which the taxes shall be collected. Cases supre and
Story on Conflict of Laws, § 550. Jennings v." Coal Ridge
Imp. Co., 147 U. S. 147.

The construction given by the Maryland court in 90 Mary-
land, 416,92 Maryland, 630, and 95 Maryland, 488, to the act
of 1892, chapter 704, providing for the collection of taxes on
distilled spirits, is in entire harmony with its previous rulings
upon similar questions. U. 8. Electric Power & Light Co. v.
State, 19 Maryland, 63; Casualty Ins. Co. Case, 82 Maryland,
5645 Am. Coul Co. v. County Commissioners, 59 Maryland,
194; Nevada Bank v. Sedgwick, 104 U. 8. 111. The most
recent decision in Maryland is the case of Corry v. Baltimore,
96 Maryland, 310. The views expressed by the court in that
case were held to be in harmony with the following Federal
decisions: New Orleans v, Stempel, 175 U. 8. 309; Savings &
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Loan Societyv. Multnomah County,169 U. S. 421 ; McCulloch
v. Maryland, 4 Wheaton, 316 ; Coe v. Errol,116 U. 8. 517;
Pullman Car Co. v. Pennsylvania, 141 U. S. 111; Hirtland
v. Hotchkess, 141 U. 8. 591 ; Brustol v. Washington Co., 177
U. S. 139.

Mk. Jusrice Brewzer delivered the opinion of the court.

That the statutes in question do not conflict with the Con-
stitution of Maryland is settled by the decision of its highest
court. Merchants’ Bank v. Pennsylvania, 167 U. S. 461, and
cases cited ; Backus v. Fort Street Union Depot Co., 169 L S.
557, 566 ; Rasmussen v. ldaho, 181 U. S. 198, 200.

A State has the undoubted power to tax private property
having a situs within its territorial limits, and may require the
party in possession of the property to pay the taxes thereon.
¢ Unless restrained by provisions of the Federal Constitution,
the power of the State as to the mode, form and extent of taxa-
tion is unlimited, where the subjects to which it applies are
within her jurisdiction.” State Tax on Foreign-held Bonds,
15 Wall. 300, 319. “ Statutes sometimes provide that tangible
personal property shall be assessed wherever in the State it
may be, either to the owner himself or to the agent or other
person having it in charge; and there is no doubt of the right
to do this, whether the owner is resident in the State or not.”
1 Cooley on Taxation, 3d ed., p. 653. See also Coe v. Errol,
116 U. 8. 517; Marye v. Baltimore & Ohio Railroad, 127 U.
S. 117, 1235 Pullman’s Car Company v. Pennsylvania, 141
U. 8. 18; Ficklin v. Shelby County, 145 U. S. 1, 22; Suvings
Society v. Multnomah County, 169 U. S. 421,427 ; New Orleans
v. Stempel, 175 U. 8. 309 ; Board of Assessorsv. Comptoir Na-
tional, 191 U. S. 388; National Bank v. Commonwealth, 9
Wall. 353 ; Merchants Bank v. Pennsylvania, 167 U. S. 461.

That under Federal legislation distilled spirits may be left
in a warehouse for several years, that there is no specific pro-
vision in the statutes in question giving to the proprietor who
pays the taxes a right to recover interest thereon, and that for
spirits so in bond negotiable warehouse receipts have been Is-
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sued, do not affect the question of the powerof the State. The
State is under no obligation to make its legislation conformable
to the contracts which the proprietors of bonded warehouses
may make with those who store spirits therein, but it is their
business, if they wish further protection than the lien given by
the statute, to make their contracts accordingly.

We see no error in the judgment of the Court of Appeals,
and it is

Affirmed.

GRAND RAPIDS AND INDIANA RAILWAY COM-
PANY ». OSBORN.

ERROR TO THE SUPREME COURT OF THE STATE OF MICHIGAN.
No. 61. Argued November 6, 1303.—Decided February 23, 1904.

Where the determination by the state court of an alleged ground of estoppel
embodied in the ground of demurrer to an answer necessarily involves
a consideration of the claim set up in the answer of a contract protected
by the Constitution of the United States, a Federal question arises on the
record which gives this court jurisdiction.

Provisions in the railway law of Michigan of 1873, for the creation of a new
corporation upon the reorganization of a railroad by the purchaser at a
foreclosure sale, did not constitute a contract within the impairment
clause of the Constitution of the United States. New York v. Cook, 148
U. S. 397.

Purchasers of a railroad, not having any right to demand to be incorporated
under the laws of a State, but voluntarily accepting the privileges and
benefits of an incorporation law, are bound by the provisions of existing
laws regulating rates of fare and are, as well as the corporation formed,

estopped from repudiating the burdens attached by the statute to the
privilege of becoming an incorporation.

Turs is a writ of error to review a judgment of the Supreme
Court of the State of Michigan, which affirmed an order of
the Circuit Court of Kent County, Michigan, awarding a
peremptory writ of mandamus. By the writ the plaintiff in
error was, in effect, commanded to reduce its rates for the

transportation of passengers over its lines of railroad from
VOL, CXCIII—2
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three cents per mile to two and one-half cents per mile, us
required by an act of the legislature of Michigan known as
Act 202 of the session of 1889.

The Grand Rapids and Indiana Railroad Company was the
original owner of the road in question. That company was
incorporated under the laws of Michigan and Indiana in 1870,
and its line of railroad was constructed and put into operation
before January 1, 1873. It also owned and operated in
Michigan a number of short branch lines and several leased
lines ; and its mileage in Michigan exceeded three hundred
miles. During the period between the incorporation of the
company and the construction of its road, railroad companies
which were operating in Michigan were authorized to regulate
the tolls and compensation to be paid for the transportation in
that State of persons and their baggage, but the charge which
might be made for such transportation was limited to three
cents per mile on roads over twenty-five miles in length. The
Michigan statutes also contained provisions authorizing the
execution of mortgages and the issue of bonds by railroad
corporations. By Act 198, of the session of 1873, the laws
relating to railroads were revised, and such revision with
amendments is still in force. Compiled Laws of Michigan,
1897, c. 164, pp. 1937-2000. It was therein provided that
corporations organized under a prior general railroad law
“shall be deemed and taken to be organizations under this
act.” By subdivision ninth of section 9 of article I the max-
imum charge which railroad corporations might make for the
transportation of passengers and their ordinary baggage on
roads exceeding twenty-five miles in length was fixed at three
cents per mile. Power was also conferred upon railroad com-
panies to borrow money, issue bonds or other obligations
therefor, and to mortgage their corporate property and fran-
chises, and the income thereof, or any part thereof, assecurity.
Section 2 of article I of the act was as follows:

“1In case of the foreclosure and sale of any railroad, or part
of any railroad, under any trust deed, or mortgage given to
secure the payment of bonds sold to aid in its construction
and equipment, or for other cause authorized by law, it shall
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be competent and lawful for the parties who may become the
purchasers, and such others as they may associate with them-
selves, to organize a corporation for the management of the
same, and issue stock in the same in shares of one hundred
dollars each, to represent the property in said railroad ; and
such corporation, when organized, shall have the same rights,
powers and privileges as are or may be secured to the original
company whose property may have been sold under and by
virtue of such mortgage or trust deed. Such organization
may be formed by virtue of a declaration or certificate of the
purchasers at the sale under said mortgage or trust deed,
which shall set forth the description of the property sold, and
the date of the deed under which it was sold, or the decree of
the proper court, if it shall have been sold by virtue of a de-
cree of any court, and with such description of the parties to
the deed or suit as may identify the one or the other, or both ;
the time of the sale, and the name of the officer who sold the
same ; and also the purchasers, and the amount paid, and the
stockholders to whom stock is to be issued, and the amount of
the capital stock and the name of the new corporation, and
such other statements as may be found requisite to make definite
the corporation whose property may have been sold, and the
property sold, as well as the extents and rights and property
of the new company; which said certificate or declaration
shall be signed by all of the said purchasers and shall be ad-
dressed to the Secretary of State; and being filed and recorded
in his office, the said corporation shall become complete, with
all the powers and rights secured to railroad companies under
this act, to all the provisions of which, and amendments there-
to, it shall be subject, and a certified copy of the said certificate
or declaration shall be prima facie evidence of the due organ-
1zation of said company.”

There was also a general provision that the act might be
altered, amended or repealed, but that such alteration, amend-
ment or repeal ¢ shall not affect the rights of property or com-
paniles organized under it.”

In 1884 the Grand Rapids and Indiana Railroad Company
executed a second mortgage upon its railroad property to
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secure an issue of three million dollars of bonds. While this
mortgage was in force, and in the year 1889, subdivision
ninth of section 9 of article II of the general railroad law of
1873—the section containing an enumeration of powers con-
ferred upon railroad corporations—was amended to read as
follows :

“ Ninth. To regulate the time and manner in which pas-
sengers and property shall be transported, and the tolls and
compensation to be paid therefor ; but such compensation for
transporting any passenger and his or her ordinary baggage,
not exceeding in weight one hundred and fifty pounds, shall
not exceed the following prices, viz: for a distance not exceed-
ing five miles, three cents per mile; for all other distances,
for all companies, the gross earnings of whose passenger trains,
as reported to the commissioner of railroads for the year one
thousand eight hundred and eighty-eight, equaled or exceeded
the sum of three thousand dollars for each mile of road
operated by said company, two cents per mile, and for all
companies, the earnings of whose passenger trains reported as
aforesaid, were over two thousand and less than three thou-
sand dollars per mile of road operated by said company, two
and a half cents per mile, and for all companies whose earn-
ings reported as aforesaid were less than two thousand dollars
per mile of road operated by said company, three cents per
mile : Provided, That in future, whenever the earnings of any
company doing business in this State, as reported to the com-
missioner of railroads at the close of any year, shall increase
so as to equal or exceed the sum of two thousand or three thou-
sand dollars per mile of road operated by said company, then
in such case said companies shall thereafter, upon the notifica-
tion of the commissioner of railroads, be required to only re-
ceive as compensation for the transportation of any passenger
and his or her ordinary baggage, not exceeding in weight one
hundred and fifty pounds, a rate of two cents and a half, or
two cents per mile, as hereinbefore provided : ’rovided, That
roads in the Upper Peninsula which report as above provided
passenger earnings exceeding three thousand dollars per mile,
shall not charge to exceed three cents per mile, and roads re-
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porting less than three thousand dollars per mile shall be al-
lowed to charge not to exceed four cents per mile. 1Y

The mortgage of 1884 was foreclosed ; and, in 1896, under
decrees of Circuit Courts of the United States, the property
covered by such mortgage was sold to John C. Sims, subject
to a prior mortgage securing a large issue of outstanding
bonds. Sims and his associates subsequently executed the
certificate authorized by and complied with all the require-
ments mentioned in section 2 of article I of the general rail-
road law of 1873 aforesaid, and by virtue thereof the plaintiff
in error came into existence and took control of the railroad
property in question. It continued to exact a charge for the
transportation of passengers and their ordinary baggage of
three cents per mile.

In a statutory report made in 1891 by the plaintiff in error
to the commissioner of railroads of Michigan it wasrepresented
that the gross earnings in Michigan of the passenger trains on
its lines of railroad exceeded $2,000 per mile of road operated.
Thereupon said commissioner notified plaintiff in error to reduce
its rates on passenger traffic to twoand one-half cents per mile
for distances exceeding five miles. The order not being obeyed,
a proceeding in mandamus was instituted to compel compli-
ance. In its answer to the rule to show cause the company
specially set up the claim that, so far as it was concerned, the
statute was repugnant to the due process and equal protection
clauses of the Fourteenth Amendment, and also violated the
commerce clause of the Constitution of the United States. It
recited the cost to the plaintiff in error of the property indi-
rectly acquired by it under the foreclosure, the amount of out-
standing capital stock, the bonded indebtedness of the road
and the annual interest on such bonded debt ; and represented
that the income from passenger traffic which would be received
it it put in force the reduced rates would leave but a trifling sur-
plus after deduction of reasonable operating expenses, interest
ondebt and other fixed charges. It was alsoaverred in support
of the charge that the act was repugnant to the commerce clause
of the Constitution of the United States, that the gross receipts
from passenger traffic in Michigan forming the basis of the
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proposed reduction in rates included receipts from interstate
traflic, and that if such interstate traffic receipts were included
the grossreceipts would be less than $2,000 per mile, and hence
the reduced rates would not be enforcible.

On the hearing of the order to show cause it was contended
on behalf of the relator that the railroad company, by incor-
porating under the law which embodied the provisions com-
plained of, thereby entered into a contract with the State to
carry passengers at the rate fixed in the statute. By leave a
demurrer was filed to the answer, the single ground stated in
support thereof being the following :

“That upon its incorporation in 1896 under the general
railroad law, the said respondent entered into and became a
party to a contract with the State of Michigan, one of the con-
ditions of which is the agreement on the part of said respond-
ent to carry all passengers at the rates fixed by subdivision
ninth, section nine of article two of said general railroad law,
under which it is incorporated.”

The Circuit Court sustained the demurrer, and awarded a
peremptory mandamus commanding the railway company to
“forthwith and hereafter issue and cause to be issued tickets
to all persons applying therefor and desiring to travel over
its line of road in the State of Michigan, and to accept tolls or
compensation for transporting any person and his or her
ordinary baggage, not exceeding in weight one hundred and
fifty pounds, at the rate of two and one-half cents per mile
for all distances exceeding five miles.” The record by writ of
certiorari was removed to the Supreme Court of Michigan.
In that court leave was given to add to the demurrer the fol-
lowing additional ground, viz: “2. That upon its incorporation
in 1896 under the general railroad law, the said respondent
became subject to that law and the provision therein requiring
it to carry passengers at the rates fixed in subdivision ninth,
section 9 of article II of that law, said prevision in regard to
rates being one of the conditions of the existence of respon-
dent.” Waiving a decision of the first ground of demurrer,
the order awarding a peremptory writ of mandamus was af-
firmed upon the second ground just recited. 130 Michigan,
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948. By writ of error the judgment of affirmance has been
brought here for review.

Mr. Thomas J. O Brien, with whom Mr. James Ii. Camp-
bell was on the brief, for plaintiff in error :

The rate in question is unreasonable as matter of fact. It
is admitted by the demurrer to the answer. Covington &
Lexington T. R. Co. v. Sanford, 164 U. S. 578, 592.

The enforcement of that rate upon the plaintiff in error
would deprive it of its property without due process of law,
and deny to it the equal protection of the laws, in violation of
the Fourteenth Amendment, section 1.  Chicago, Mil. & St. P.
R. Co.v. Minnesota, 134 U. S. 418 ; Minneapolis Fastern 1. Co.
v. Minnesota, 134 U. S. 467; Leagan v. Farmers Loan &

rust Co., 154 U. S. 362, and the cases following itin 154 U. S. ;
Smyth v. Ames, 169 U. S. 466; L. S. & Mich. S. L. Co. v.
Smath, 173 U. 8. 684 ; Chicago, Mil. & St. P. 2. Co.v. Tomp-
kins, 176 U. S. 167 3 Chicago & G. T. R. Co. v. Wellman, 143
U. S. 339.

The statute prescribing maximum rates of passenger fares
as construed by the Supreme Court of that State is repugnant
to the Fourteenth Amendment. Wellman case, 83 Michigan,
5925 Wabash case, 123 Michigan, 669; §. (., 126 Michigan,
113, held that the legislature is the final and exclusive judge
of what are reasonable rates and that the reasonableness of
rates fixed by statute is not open to review or inquiry in the
courts. The law is that reasonableness of rates prescribed by
statute is one for judicial determination. C. M. & St. Paul B.
Co. v. Minnesota, 134 U. S. 418, 457 ; Reagan v. Farmers L. &
T. Co.,154 U. 8. 862,397; St. L. & 8. F. R. Co. v. Gll, 156
U. 8. 649, 657 ; Smyth v. Ames, 169 U. S. 466, 527.

The method of establishing rates, undertaken by the Mich-
igan statute, has all the features of the Minnesota plan, for
which the latter was condemned, and to a more objectionable
degree. The Michigan statute neither contemplates nor al-
lows any inquiry regarding the reasonableness of the rates.

The statute violates the commerce clause of the Constitu-
tion and attempts to regulate interstate commerce. In esti-
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mating earnings interstate fares earned are included. Com-
massioner V. Wabash R. Co., 126 Michigan, 113.

It is not competent to consider interstate business in deter-
mining the reasonableness of statutory rates for local fares,
and it is much less competent to actually include interstate earn-
ings, or any part of them, in the computation which is the
basis of the local rate to be charged. ZLowisville & Nashville
L. Co.v. Eubank, 184 U. 8. 27; Wabash &ec. R. Co. v. Illinois,
118 U. 8. 527; IHanley v. Kansas City Southern Ry. Co., 187
U. 8. 617; Fargo v. Mickigan, 121 U. 8. 230; Lyng v. Mich
igan, 135 U. 8. 161; Phila. & Southern 8. S. Co. v. Pennsy-
vanza, 122 U. 8. 326, and cases cited ; Leloup v. Portof’ Mobile,
127 U. S. 640.

A state statute, requiring the payment of a license fee for
the privilege of doing business in the State by a corporation
engaged in interstate business, and at the same time in local
business within the State, is invalid ; the exaction of a license
fee is a tax on the occupation, and therefore on the business;
the fact that part of the business is internal to the State does
not remove the difficulty, because the tax affects the whole
business, interstate and local, without discrimination. ZLeloup
v. Lort of Mobile, 127 U. S. 640; Crutcher v. Kentucky, 141
U. 8. 47 ; Caldwell v. North Carolina, 187 U. 8. 622 ; Gloucester
Ferry Co. v. Pennsylvania, 114 U. S. 204.

Provisions in a state law, which impose upon foreign cor-
porations conditions which are in conflict with the constitu-
tion, cannot be enforced against a corporation which avails it-
self of the law, even after the enactment of such a provision.
Barrow v. Burnside, 126 U. S. 186 ; Southern Pacific Co. V.
Denton, 146 U. S. 202.

Rights under the Constitution of the United States, and ob-
jections to the constitutionality of the statute, were expressly
and in due time asserted, and the effect of the judgment was
to deny those rights and overrule the objections. This court
has jurisdiction to review the judgment, although the state
court did not, in express terms, pass upon the F ederal constl-
tutionality of the law. Awndrews v. Andrews, 188 U. 8. 14;
Detroit, Ft. Wayne de. R. Co.v. Osborn, 189 U. 8. 383;
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Chicago Life Ins. Co. v. Needles, 113 U. 8. 574 ; Consolidated
Coal Co v. Illinois, 185 U. S. 203 ; Home Ins. Co. v. Morse,
20 Wall. 445.

Mr. Horace M. Oren, with whom Mr. Charles A. Blair,
Attorney General of the State of Michigan was on the brief,
for defendant in error.

The provisions of the Fourteenth Amendment authorize no
interference with the operation of rates or schedules established
by railway charters or incorporation laws in cases where the
corporation complaining accepted the charter or voluntarily
organized under the act establishing the rate or schedule.
San Diego, L. & T. Co.v. National City, T4 Fed. Rep. 79;
Dow v. Eleetric Co., 31 Atl. Rep. 22; 8. (., 116 U. S. 489;
Pitkin v. Springfield, 112 Massachusetts, 509 ; Deverson v.
Railroad Company, 58 N. II. 129, 131, and cases cited ;
Dodge v. Stickney, 61 N. I. 607, 610; People v. Murray, 5
Hill, 468, 472.

The provision for the graduation of rates of fare by the per
mile passenger earnings of roads subject to the act, is not vi-
olative of the provision of the Constitution of the United States,
which inhibits a State from denying to any person within its
jurisdiction the equal protection of the laws. The classifica-
tion is not arbitrary, unjust or unreasonable, and its operation
does not result in unequal privileges to different corporations
that in justice should be on the same basis. Magoun v. Ill.
Trust & 8. Bank, 170 U. S. 283.

The classification made in the act, by fixing a graduated
rate, based upon earnings per mile, has been held valid. = Chs-
cago & Grand Trunk R. R. Co. v. Wellman, 143 U. S. 339 ;
83 Michigan, 606, and see also Railroad Company v. Iowa,
94 U. 8. 1585; Dow v. Biedelman, 125 U. 8. 680; Clark v.
Titusville, 183 U. 8. 329.

Nor is the commerce clause of the United States Constitu-
tion infringed by the provisions of the state law for the ad-
justment of passenger rates.

As incident to the power to create corporations to engage
in interstate commerce, the State has authorlty in the charter
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or by the terms of the incorporation acts to prescribe the terms
and conditions upon which such commerce shall be engaged in.
Camden & Amboy B. & 1. Co. v. Briggs, 22 N. J. L. 623,
651 ; Railroad Company v. Maryland, 21 Wallace, 456, 473 ;
Cov. & Cin. Bridge Co. v. Kentucky, 154 U. S. 204, 223.

A purchaser of a railroad on foreclosure who incorporates
under the general railroad law of Michigan must be held to
have done so voluntarily, and a corporation thus created is
bound to conform to the schedule of fares therein provided the
same is a company incorporated thereunder to construct and
operate a new road.

A corporation is subject to, and cannot question the validity
of, thestatute under which it has been voluntarily incorporated.
Lowisville & N. B. Co. v. Kentucky, 183 U. S. 508, 512, 513
(161 U. 8. 708); Leagan v. Farmers L. & T. Co., 154 U. 8.
362, 409, 411; Ashley v. Ryan, 153 U.S. 436, 443,

The statute, fixing the maximum rate of charge, is not un-
constitutional because declared by the state Supreme Court to
be conclusive upon the courts and to allow no judicial inves-
tigation as to the reasonableness of the rates fixed.

The cases on brief of plaintiff in error are inapplicable.
See Venice v. Murdock, 92 U. S. 494 ; Genoa v. Woodruff, 92
U. S.502; Mickigan Central B. Co. v. Myrick,107 U. 8. 102;
Clark v. Bever, 139 U. 8. 96; Norton v. Shelby County, 118
U. S. 425.

The statute is not void by reason of not providing for a ju-
dicial investigation as to reasonableness of rates fixed. Budd
v. New York, 143 U. 8. 517; Brass v. North Dakota, 153
U. S. 391 ; San Diego L., ete., Co. v. National City, 174 U. S.
7395 St. L. & San Fran. B. Co. v. G1ll, 156 U. 8. 649.

As to the right to be a corporation, see Meyer v. Johnson,
53 Alabama, 237, 325; Eldridge v. Smith, 34 Vermont, 484,
489.

It was not intended that the reorganized company should
have any franchise rights or powers or privileges which did
not have their source in, or which were not held pursuant to,
the act under which the reorganizing company was incorpo-
rated.
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The right to invoke the protection of the Fourteenth Amend-
ment of the Constitution of the United States is not a fran-
chise or right originating in laws permitting incorporation,
and hence cannot be claimed to have been assigned or trans-
ferred by the operation of such laws. Ches. & Ohio Ly. Co.
v. Miller, 114 U. 8. 181; Wilson v. Gaines, 103 U. 8. 417 ;
Ala. & Vicksburg Ry. Co. v. Odeneal, T3 Mississippi, 34, 39.

The judgment of the Supreme Court of Michigan was not
based upon any Federal question and this court is without
jurisdiction to review it. Clay v. Smith, 3 Peters, 411;
Beaupré v. Noyes, 138'U. 8. 397 ; Kustis v. Bolles,150 U. S. 361.

The court passed not upon questions of a Federal or general
commercial character, but upon questions of purely local
Michigan law, involving the construction of the state statute
and the application of the principles of the Michigan common
law. The decision of a state court, upon questions of this
character, is conclusive and binding upon this court. Zuther
v. Borden, T How. 40; Bucher v. Cheshire I2. Co., 125 U. 8.
555 3 Pittsburg, ete., 2. Co. v. Backus, 154 U. 8. 421 ; McEl-
vaine v. Brush, 142 U. S. 155 ; Millers’ Exrs. v. Swann, 150
U. 8. 132; Nor. Cen. Railway Co. v. Maryland, 187 U. 8.
258, 261.

Mgz. Justice WaiTE, after making the foregoing statement,
delivered the opinion of the court.

A jurisdictional question which was raised by the defend-
ant in error requires first to be disposed of. It was objected
that the judgment of the Supreme Court of Michigan in the
case at bar was not based upon a Federal question, and hence
this court is, it is urged, without jurisdiction to entertain this
writ of error. The objection, however, is not well founded.
It is plain from the averments of the answer of the railroad
company to the petition in mandamus that the company re-
lied upon the provisions of the general railroad law of 1873,
authorizing the incorporation of the purchasers of a railroad
after sale in the foreclosure proceedings, as constituting a con-
tract protected by the Constitution of the United States. The
determination of the alleged estoppel embodied in the ground
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of demurrer to the answer of the railroad company, and which
was sustained by the Supreme Court of Michigan, necessarily
involved a consideration of this claim of a contract right, pro-
tected from impairment by the Constitution of the United
States. In substance, if not in express terms, such question
was passed upon by the court below. A Federal question which
gives this court jurisdiction therefore arises on the record.

That the section of the general railroad law of 1873, making
provision for the creation of a new corporation upon the reor-
ganization of a railroad by the purchaser at a foreclosure sale,
did not constitute a contract protected by the Constitution of
the United States, is concluded by the decision in People ex
rel. Schurz v. Cook, 148 U. 8. 897. There the purchasers of
railroad property in the State of New York under a sale upon
foreclosure of a mortgage sought to escape the payment of an
incorporation fee laid by the authority of certain statutes of
the State of New York enacted after the execution of the
mortgage. The claim was made that the statutes of the State
of New York authorizing the purchasers of railroads sold upon
foreclosure to incorporate, which were in force when the mort-
gage was executed, constituted a contract between the State
of New York and the bondholders and their privies, and that
the enforcement of the subsequent statute providing for the
payment of an incorporation fee violated the obligation of the
alleged contract. The Court of Appeals of New York held
to the contrary, and its judgment was affirmed by this court.
In the course of the opinion of this court it was said (p. 410):

“The plaintiffs in error acquired the properties and fran-
chises of these corporations, which were subject to the taxing
power of the State, after the act of 1886 was passed and went
into effect. There is no provision of the law under which they
made their purchase requiring them to become incorporated,
but desiring corporate capacity, they demanded the grant of
a new charter under which to exercise the franchises so ac-
quired, without compliance with the law of the State exisplqg
at the time their application for incorporation was made. W'e
are clearly of the opinion that the act of 1874, as amended in
1876, set up and relied upon by them, does not sustain such a
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claim. The provisions of that act do not constitute a contract
on the part of the State with either the corporations, or the
mortgagees, bondholders or purchasers at foreclosure sale.
They are merely matters of law instead of contract, and the
right therein conferred upon purchasers of the corporate prop-
erties and franchises sold under foreclosure of mortgages
thereon, to reorganize and become a new corporation, is sub-
ject to the laws of the State existing or in force at the time of
sach reorganization and the grant of a new charter of incor-
poration. Memphis &e. Railroad Co.v. Commissioners, 112
U. 8. 609.”

It results from the foregoing that Sims—the purchaser of
the railroad property in question at the sale under foreclosure
—and his associates could not demand to be incorporated un-
der the statutes of Michigan as a matter of contract right.
Possessing no such contract right, they or their privies cannot
now be heard to assail the constitutionality of the conditions
which were agreed to be performed when the grant by the
State was made of the privilege to operate as a corporation the
property in question. Having voluntarily accepted the privi-
leges and benefits of the incorporation law of Michigan the
company was bound by the provisions of existing laws regulat-
ing rates of fares upon railroads, and it is estopped from re-
pudiating the burdens attached by the statute to the privilege
of becoming an incorporated body. Dansels v. Tearney, 102
U. 8. 415, and cases cited. That a railroad corporation may
contract with a municipality or with a State to operate a rail-
way at agreed rates of fare is unquestionable. And where
the provisions of an accepted statute respecting rates to be
charged for transportation are plain and unambiguous, and do
not contravene public policy or positive rules of law, it is clear
that a railroad company cannot avail of privileges which have
l?een procured upon stipulated conditions and repudiate per-
formance of the latter at will. Whether if a condition in a
statute is couched in ambiguous language and is susceptible of
two constructions, as it is claimed is the case before us in re-
spect to the basis upon which the gross receipts per mile of
operated road were to be calculated, a construction should be
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adopted which will not render the condition repugnant to the
Constitution of the United States, we need not determine.
The statute in question, in its entirety, has been construed by
the Supreme Court of Michigan and held valid, and its de-
cision as to the proper interpretation of the language of the
act in respect to the mode of ascertaining the gross receipts
per mile does not render the statute repugnant to the Consti-
tution of the United States, within the ruling recently made
by this court in Wisconsin & Michigan Railway Company v.
Powers, 191 U. 8. 379.

Judgment affirmed.

CINCINNATI STREET RAILWAY COMPANY w.
SNELL.

ERROR TO THE SUPREME COURT OF THE STATE OF OHIO.
No, 124. Argued January 14, 1904,—Decided Februaary 23, 1904,

The Fourteenth Amendment safeguards fundamental rights and not the
mere form which a State may see proper to designate for their enforce-
ment and protection; and where such rights are equally protected and
preserved they cannot be said to be denied because of the forum in which
the State deems it best to provide for a trial.

The mere direction of a state law that the venue of a cause under given
circumstances shall be transferred does not violate the equal protection
of the laws where the laws are equally administered in both forums.

Section 5030, Revised Statutes of Ohio, providing for a change of venue
under certain conditions, where a corporation having more than fifty
stockholders is a party, is not repugnant to the provisions of the Four-
teenth Amendment.

TrE facts are stated in the opinion of the court.

Mr. John W. Warrington, with whom Mr. E. W. Kittredge
was on the brief, for plaintiff in error:

Corporations are persons within the meaning of the Four-
teenth Amendment. Swmyth v. Ames, 169 U. 5. 466, 522.
Plaintiff in error is a domestic corporation and was, therefore,
entitled in the court, where this suit was brought, to privileges
equal to those of its adversary, touching the right to change
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of venue, unless at least the corporation was eliminated in this
regard from the category of natural persons through some
rational and not arbitrary statutory classification. Blake v.
MeClung, 172 U. 8. 239, 260; Cotting v. Kansas City Stock
Yard Co., 183 U. 8. 79 ; State v. Haun, 51 Kansas, 146.

If once the door is opened to the affirmance of the proposi-
tion that a State may regulate one who does much business,
while not regulating another who does the same but less busi-
ness, then all significance in the guarantee of the equal protec-
tion of the laws is lost. Connolly v. Union Sewer Pipe Co.,
184 U. 8. 540 ; Gulf, Colo. & S. I. v. Ellis, 165 U. S. 150, 153,
161 Chicago &e. R. R. Co. v. Moss, 60 Mississippi, 641.

The present statute cannot be confounded with state legis-
lation limiting the right of trial by jury as to the whole num-
ber of a natural and distinct class, Walker v. Sauvinet, 92
U. 8.90; or with a statute prohibiting all foreign corporations
violating the enactment from doing business within the State,
Waters-Pierce Oil Co. v. Teras, 177 U. S. 28 ; or with a state
law vesting in the courts power to change the place of trial as
to all persons alike who are prosecuted for criminal violations.
Gut v. The State,9 Wall. 35; nor upheld under the right of
States to establish police regulations, Railway Co. v. Mat-
thews, 174 U. 8. 96; or to classify the subjects of taxation,
American Sugar Refining Co. v. Lowisiana, 179 U. 8. 89;
Billings v. lllinois, 188 U. 8. 97; or to classify the contracts
of certain corporations, like insurance companies, #id. Mut.
Life Association v. Mettler, 185 U. S. 308, 326.

This court is not concluded by the opinion of the Supreme
Court of the State. Yick Wo v. Hopkins, 118 U. 8. 356, 366 ;
Atchison, Topeka &e. I2. R. v. Matthews, 174 U. 8. 96, at 100.

Mr. John W. Wolfe, with whom Mr. Thomas L. Michie was
on the brief, for defendant in error:

Section 5033, Rev. Stat. Ohio is not unconstitutional. It
does.not Impose a penalty nor is it class legislation but merely
furn}shes a rule applicable to all parties similarly situated, and
coming within the terms of its provision, by which to guar-
antee to everyone a fair trial free from all local influences.
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There is no presumption that one court created by the laws
of the State of Ohio will not give just as fair a trial as any
other court in the same State. This court has always leaned
to the construction of state statutes by the courts of last re-
sort of the State.

In determining whether the legislature in a particular en-
actment has passed the limits of its constitutional authority,
every reasonable presumption must be indulged in favor of the
validity of such enactment. Sweet v. Rechel, 159 U. S. 380,
3925 Pressler v. lllinois, 116 U. S. 252, 269.

The Fourteenth Amendment does not enlarge the privileges
or immunities of a citizen of the United States, but furnishes
a guaranty for existing privileges and immunities and prohibits
the State from abridging them. Bradwell v. The State, 16
Wall. 130 ; In re Lockwood, Petitioner, 154 U. 8. 116.

The Fourteenth Amendment does not profess to secure to
all persons in the United States the benefit of the same laws
and the same remedies. Great diversity in these respects may
exist in two States separated by an imaginary line. On one
side of this line there may be a right of trial by jury,and on
the other side no such right. Each State prescribes its own
modes of judicial proceeding. Missour: v. Lewis, 101 U. S.
22,31. There is no constitutional objection to legislation that
is special in its character. Missouri Ry. Co. v. Mackey, 121
U. 8. 205, 209 ; Missoure Pac. Ry. Co.v. Humes, 115 U. S.
5125 Minn. R. Co. v. Beckwith,129 U. 8. 26; Minn. & St.
L. Ry.v. Emmons, 149 U. 8. 364; St. Louis & San Fran. I7y.
Co. v. Mathews, 165 U. 8. 15 Hayes v. Missouri, 120 U. 5. 68
Bell's Gap Ry. Co. v. Pennsylvania, 134 U. S. 237; Atchi-
son, Topeka & Santa Fé R. R. Co. v. Mathews, 174 U. 8. 96.
See also Waters-Pierce (il Company v. Texas, 177 U. S. 28.

The States may regulate trials in their own way. lekef
v. Sauvinet, 92 U. 8. 90; Gut v. The State, Wall. 35; N. T.
& B. B. Co.v. New York, 165 U. S. 628.

Mg. Jusrice Warre delivered the opinion of the court.

Snell, the defendant in error, sued the railway company, the
plaintiff in error, in the Common Pleas Court of Hamilton
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County, Ohio, to recover for alleged personal injuries. Avail-
ing of a section of the Ohio statutes, Snell moved that the
cause be transferred for trial to the Court of Common Pleas
of an adjoining county, and reserved an exception to a denial
of such request. The trial resulted in a verdict in favor of the
railway company.

Error was prosecuted by Snell to the Circuit Court of
Hamilton County, and the judgment being affirmed in that
court the case was taken to the Supreme Court of Ohio. The
error complained of was the refusal of the trial court to grant
a transfer of the cause. The railway company insisted in both
courts that the transfer had been rightly refused on technical
grounds, and because the state statute upon which the trans-
fer was asked was repugnant to the Fourteenth Amendment
to the Constitution of the United States. The Supreme Court
of Ohio decided that under the state statute the court should
have transferred the cause and that the statute which required
this transfer was not repugnant to the Fourteenth Amend-
ment. 60 Ohio St. 256. The case was then brought to this
court by the railway company and was dismissed because the
judgment of the Supreme Court of the State was not final.
Cincinnati Street Railway Company v. Snell, 179 U. 8. 395.
The cause thereupon proceeded in the state court and was
transferred from Hamilton County to the Common Pleas
Court of an adjoining county, where a trial was had, which
resulted in a verdict and judgment in favor of Snell. The
railway company prosecuted error to the Circuit Court of the
county, and, failing to secure a reversal in that tribunal, carried
t'he case to the Supreme Court of Ohio, by which court the
Judgment of the trial court was affirmed. In all the courts
the railway company reiterated its contention concerning the
répugnancy to the Constitution of the United States of the
statute providing for the transfer of the cause, and its claims
on this subject were expressly overruled. This writ of error
Was thereupon allowed.

Section 5030 of the Revised Statutes of Ohio, upon which

the application for the transfer of the cause was allowed, is as
follows ;

VOL. CXCIIr—3
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“ When a corporation having more than fifty stockholders
is a party in action pending in a county in which the corpora-
tion keeps its principal office, or transacts its principal business,
if the opposite party make affidavit that he cannot, as he be-
lieves, have a fair and impartial trial in that county, and his
application is sustained by the several affidavits of five credi-
ble persons residing in such county, the court shall change the
venue to the adjoining county most convenient for both
parties.”

The Supreme Court of Ohio, in disposing of the objection
that the statute was repuguant to the equal protection and the
due process clauses of the Fourteenth Amendment, among
other things, said :

“ We are unable to adopt that view. It has never been re-
garded as essential to the validity of remedial procedure that
it should be applicable in all of its provisions to all persons or
parties, alike. Different situationsand conditions often render
appropriate and necessary different provisions, the necessity
or propriety of which rests largely in the legislative discretion.

* * * * * * * *

‘ Generally, actions against individuals must be brought in
the county where the defendant resides or may be personally
served with process; and generally, actions against corpora-
tions are required to be brought in the county in which the
corporation is situate, or has its principal office or place of
business, or an office or agent; while insurance companies
may be sued in any county where the cause of action or
any part of it arose, a mining corporation in any county %n
which it owns or operates a mine, and a railroad company 11
any county into which the road runs. Of alike nature are
regulations for changes of venue. They are designed to se-
cure to parties a fair and impartial trial of their causes, which
is the ultimate and highest purpose of judicial proceeding; e}lld
the extent to which such regulations may go, for the accomplish-
ment of that purpose, is addressed to a sound legislative discre-
tion, in view of the nature of the case to be provided for, and
the probable conditions likely to arise.”

And in further commenting upon the effect of the remedy
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which the statute afforded upon the substantial rights of the
parties, the court observed:

« In neither case, however, is any party deprived of the equal
protection of the law, for each isassured of a fair trial, with
equal opportunities to establish and enforce his rights ; nor is
the remedy by due course of law denied, because in the forum
to which the cause is removed, the trial is conducted in the
same way, under the same mode of procedure, as in that from
which it was changed, with all remedial rights of the parties
unimpaired. The only complaint is that the trial will be at-
tended with some inconvenience and additional expense; but
in that respect both parties are equally affected, and must
necessarily be so in any change of venue for any cause; and
the objection is, we think, insufficient to annul a statute,
otherwise unobjectionable, which, in the legislative estima-
tion, was demanded in order to secure the impartial adminis-
tration of justice.”

None of the errors assigned or arguments advanced to sus-
tain them pretend that any unequal law governed the trial of
the cause in the courts below or that the result of such trial
was a denial of the equal protection of the laws. The sole
contention is that the equal protection of the laws was denied
because an equal opportunity was not afforded to secure a
transfer of the cause from the court in which it was originally
brought to the court in which it was ultimately tried. Thus,
1t is argued that the plaintiff Snell under the statute was given
the right to have the cause transferred whilst a like right was
not conferred on the corporation ; that the existence of prej-
udice justifying the transfer was made by the statute to
depend upon the domicil and number of stockholders in the
corporation, while no equivalent right was given the corpora-
tloq growing out of any prejudice which might have existed
agalnst the corporation, it being moreover asserted that the
causes stated in the statute as basis for the transfer furnish no
Just ground for the classification made by the statute. The
entire ground, therefore, relied on to show that the statute is
repugr}ant to the Fourteenth Amendment rests upon the as-
sumption that such amendment not only secures that the
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rights and obligations of persons shall be measured by equal
laws, but also that the provisions of the amendment control
the States in the creation of courts and in the provisions made
for the trial of causes in the courts which are created.

This proposition, however, was long since decided to be un-
tenable.  Missours v. Lewis, 101 U. S. 22 Chappel Chemical
& Fertilizer Company v. Sulphur Mincs Company, 172 U. S.
474. In the first of these cases it was directly held that the
Fourteenth Amendment did not operate to deprive the several
States of the complete power to create such courts as were
deemed essential, and to endow them with such jurisdiction as
was considered appropriate. This being true, it follows, as
the lesser is contained in the greater power, that the state law
which authorized under enumerated circumstances and con-
ditions the transfer of the cause from one court to another, was
equally unaffected by the provisions of the Fourteenth Amend-
ment. But conceding, arguendo, the contrary, this case is
without merit.

As previously shown, the Supreme Court of the State of
Ohio pointed out in its opinion that the rights of the parties
were governed in the court to which the case was transferred
by the same law and the same rules which would have pre-
vailed had the case been tried in the court in which it was
originally brought. And this has not been challenged either
by the assignments of error or any of the arguments made to
sustain them. The proposition to which the case reduces
itself is therefore this: That although the protection of equal
laws equally administered has been enjoyed, nevertheless there
bas been a denial of the equal protection of the law within
the purview of the Fourteenth Amendment, only because the
State has allowed one person to seek one forum and has not
allowed another person, asserted to be in the same class, 0
seek the same forum, although as to both persons the law has
afforded a forum in which the same and equal laws are appli-
cable and administered. But it is fundamental rights which
the Fourteenth Amendment safeguards and not the mere forum
which a State may see proper to designate for the enforce-
ment and protection of such rights. Given therefore a condi-
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tion where fundamental rights are equally protected and pre-
served, it is impossible to say that the rights which are thus
protected and preserved have been denied because the State
has deemed best to provide for a trial in one forum or another.
It is not under any view the mere tribunal into which a person
is authorized to proceed by a State which determines whether
the equal protection of the law has been afforded, but whether
in the tribunals which the State has provided equal laws
prevail.

It follows that the mere direction of the state law that a
cause under given circumstances shall be tried in one forum
instead of another, or may be transferred when brought from
one forum to another, can have no tendency to violate the
guarantee of the equal protection of the laws where in both
the forums equality of law governs and equality of adminis-
tration prevails. In Jowa Central Railway Company v. lowa,
160 U. S. 389, 393, this court said :

“ But it is clear that the Fourteenth Amendment in no way
undertakes to control the power of a State to determine by
what process legal rights may be asserted or legal obligations
be enforced, provided the method of procedure adopted for
these purposes gives reasonable notice and affords fair oppor-
tunity to be heard before the issues are decided. This being
the case, it was obviously not a right, privilege or immunity
of a citizen of the United States to have a controversy in the
state court prosecuted or determined by one form of action
instead of by another.”

And the same principle was reiterated in Backus v. Fort
Street Union Depot Company, 169 U. S. 551, 569, and in Wil-
sonv. North Carolina, 169 U. S. 586. It was further expressed
in Williams v. Eygleston, 170 U. S. 304, and in Louisville &
Nashville Railroad Company v. Sehmidt, 177 U. 8. 230. The
cases decided in this court which are relied upon at bar to
sustain the contrary contention are not apposite. They are
Gulf, Colorado & Santa Fé Railroad Company v. Ellis, 165
-U. S. 150 Cotting v. Kansas City Stock Yards Company, 183
U. 8. 79, and Connolly v. Union Sewer Pipe Company, 184
U.8.540. Each of these cases ir.volved determining whether
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the provisions of particular state laws were so unequal in their
operation upon the rights of parties as to engender the inequal-
ity prohibited by the Fourteenth Amendment. None of the
cases, therefore, lends support to the proposition upon which
this case depends; that is, that although there has been no de-
nial of the equal protection of the laws, nevertheless such de-
nial must be held to exist only because the State has seen fit
to direct under particular conditions a trial of a cause in one
forum instead of in another, when in both forums equal laws
are applicable and an equal administration of justice obtained.

Affirmed.

MONTAGUE & COMPANY v». LOWRY.

ERROR TO THE CIRCUIT COURT OF APPEALS FOR THE NINTH CIRCUIT.
. No. 46. Submitted October 27, 1903.--Decided February 23, 1904,

An association was formed in California by manufacturers of, and dealers
in, tiles, mantels and grates; the dealers agreed not to purchase materials
from manufacturers who were not members and not to sell unset tiles to
any one other than members for less than list prices which were fifty
per cent higher than the prices to members; the manufacturers, who
were residents of States other than California agreed not to sell to any
one other than members; violations of the agreement rendered the mem-
ber subject to forfeiture of membership. Membership in the association
was preseribed by rules and dependent on conditions, one of which was
the carrying of at least $3,000 worth of stock, and whether applicants were
admitted was a matter for the arbitrary decision of the association.
In an action by a firm of dealers in tiles, mantels and grates, in San
Francisco, whose members had never been asked to join the association
and who had never applied for admission therein, and which did not
always carry $3,000 worth of stock, to recover damages under §7 of
the Anti-Trust Act of July 2, 1890— :

Held that although the sales of unset tiles were within the State of California
and although such sales constituted a very small portion of the trade
involved, agreement of manufacturers without the State not to sell to
any one but members was part of a scheme which included the enhance-
ment of the price of unset tiles by the dealers within the State and that the
whole thing was so bound together that the transactions within the State
were inseparable and became a.part of a purpose which when carried out
amounted to, and was, a combination in restraint of interstate trade and
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commerce. Addyston Pipe & Steel Co. v. United States, 175 U. S. 211,
followed; Hopkins v. United States, 171 U. S. 578; Anderson v. United
States, 171 U. 8. 604, distinguished.

Held that the association constituted and amounted to an agreement
or combination in restraint of trade within the meaning of the act of
July 2, 1890, and that the parties aggrieved were entitled to recover
threefold the damages found by the jury.

Held that the amount of attorney’s fees allowed as costs under the act is
within the discretion of the trial court and as such discretion is reason-
ably exercised this court will not disturb the amount awarded.

Tais action was brought under section 7 of the act of July 2,
1590, 26 Stat. 209 ; 3 Comp. Stat. 3202, commonly called the
Anti-Trust Act. The section reads as follows :

“Sme. 7. Any person who shall be injured in his business or
property by any other person or corporation by reason of any-
thing forbidden or declared to be unlawfual by this act, may
sue therefor in any COlircuit Court of the United States in the
district in which the defendant resides or is found, without
respect to the amount in controversy, and shall recover three-
fold the damages by him sustained, and the costs of suit, in-
cluding a reasonable attorney’s fee.”

Plaintiffs in error (defendants below) seek to review the
judgment of the Circuit Court of Appeals for the Ninth Cir-
cuit, 115 Fed. Rep. 27, affirming a judgment for plaintiffs,
entered in the Circuit Court for the Northern District of Cali-
fornia, upon a verdict of a jury. 106 Fed. Rep. 38.

It appeared in evidence on the trial in the United States
Circuit Court that the plaintiffs for many years prior to the
commencement of this action had been copartners, doing busi-
ness as such in the city of San Francisco in the State of Cali-
fqrnia, and dealing in tiles, mantels and grates, and that The
Tile, Mantel and Grate Association of California, and the of-
ficers and members thereof, had since, on or about the—day
of January, 1898, constituted under that name an unincor-
porated organization composed of wholesale dealers in tiles,
mantels and grates, who were citizensand residents of thecity
a_nd county of San Francisco, or the city of Sacramento, or tﬁe
city of San José in the State of California, and such organiza-
tion was also composed of the manufacturers of tiles, mantels




40 OCTOBER TERM, 1903.
Statement of the Case. 193 U. S.

and grates, who were residents of other States, and engaged
in the sale of their manufactured articles (among others) to
the various other defendants in the State of California. There
were no manufacturers of tiles within the State of California,
and all the defendants who were residents of that State and
who were also dealers in tiles, in the prosecution of their busi-
ness, procured the tiles from outside the State of California
and from among those manufacturers who were made defend-
ants herein. The manufacturersand dealers were thus engaged
in the prosecution of a business which, with reference to the
sales of tiles, amounted to commerce between the States.
Under these circumstances the dealers in tiles, living in San
Franciso, or within a radius of 200 miles thereof, and being
some of the defendants in this action, together with the Eastern
manufacturers of tiles, who are named as defendants herein,
formed an association called The Tile, Mantel and Grate As-
sociation of California. The objects of the association, as
stated in the constitution thereof, were to unite all acceptable
dealers in tiles, fireplace fixtures and mantels in San Francisco
and vicinity, (within a radius of 200 miles,) and all American
manufacturers of tiles, and by frequent interchange of ideas
advance the interests and promote the mutual welfare of its
members.

By its constitution, article I, section 1, it was provided that
any individual, corporation or firm engaged in or contemplat-
ing engaging in the tile, mantel or grate business in San Fran-
cisco, or within a radius of 200 miles thereof, (not manufac-
turers,) having an established business and carrying not less
than $3,000 worth of stock, and having been proposed by a
member in good standing and elected, should, after having
signed the constitution and by-laws governing the association,
and upon the payment of an entrance fee as provided, enjoy
all the privileges of membership. It was provided in the sec-
ond section of the same article that all associated and individ-
nal manufacturers of tiles and fireplace fixtures throughout
the United States might become non-resident members of the
association upon the payment of an entrance fee as provided,
and after having signed the constitution and by-laws govern-
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ing the association. Theinitiation fee was, for active members,
$25, and for non-resident members $10, and each active mem-
ber of the association was to pay $10 per year as dues, but no
dues were charged against non-residents.

An executive committee was to be appointed, whose duty
it was to examine all applications for membership in the as-
sociation and report on the same to the association. It does
not appear what vote was necessary to elect a member, but it
is alleged in the complaint that it required the unanimous con-
sent of the association to become a member thereof, and it
was further alleged that by reason of certain business diffi-
culties there were members of the association who were an-
tagonistic to plaintiffs, and who would not have permitted
them to join, if they had applied, and that plaintiffs were not
eligible to join the association for the further reason that they
did not carry at all times stock of the value of §$3,000.

The by-laws, after providing for the settlement of disputes
between the members and their customers, by reason of liens,
foreclosure proceedings, etc., enacted as follows, in article
I Je

“Sgrc. 7. No dealer and active member of this association
shall purchase, directly or indirectly, any tile or fireplace fix-
tures from any manufacturer or resident or traveling agent of
any manufacturer not a member of this association, neither
shall they sell or dispose of, directly or indirectly, any unset
tile for less than list prices to any person or persons not a mem-
ber of this association, under penalty of expulsion fromn the
association.

“Srkc. 8. Manufacturers of tile or fireplace fixtures or resi-
df:nt or traveling agents or manufacturers selling or disposing,
directly or indirectly, their products or wares to any person
or persons not members of the Tile, Mantel and Grate Associa-
t1'0n. of California, shall forfeit their membership in the asso-
ciation,”

The term “list prices,” referred to in the seventh section,
was a list of prices adopted by the association, and when what
are called “ unset” tiles were sold by a member to any one not
a member, they were sold at the list prices so adopted, which




42 OCTOBER TERM, 1903.
Argument for Plaintiffs in Error. 193 U. S.

were more than fifty per cent higher than when sold to a mem-
ber of the association,

The plaintiffs had established a profitable business and were
competing with all the defendants, who were dealers and en-
gaged in the business of purchasing and selling tiles, grates
and mantels in San Francisco prior to the formation of this
association. The plaintiffs had also before that time been
accustomed to purchase all their tiles from tile manufacturers
in Eastern States, (who were also named as parties defendants
in this action,) and all of those manufacturers subsequently
joined the association. The plaintiffs were not members of
the association and had never been, and had never applied for
membership therein and had never been invited to join the same.

The proof shows that by reason of the formation of this
association the plaintiffs have been injured in their business,
because they were unable to procure tiles from the manufac-
turers at any price, or from the dealers in San Francisco, at
less than the price set forth in the price list mentioned in the
seventh section of the by-laws, supra, which was more than
fifty per cent over the price at which members of the associa-
tion could purchase thesame. Before the formation of the as-
sociation the plaintiffs could and did procure their tiles from the
manufacturers at much less cost than it was possible for them
to do from the dealers in San Francisco after its formation.

There was proof on the part of the defendants below that
the condition of carrying $3,000 worth of stock, as mentioned
in the constitution, had not always been enforced, but there
was no averment or proof that the article of the constitution
on that subject had ever been altered or repealed.

The jury rendered a verdict for 500 for the plaintiffs, and,
pursuant to the provisions of the seventh section of the act,
judgment for treble that sum, together with what the trial
court decided to be a reasonable attorney’s fee, was entered
for the plaintiffs.

Mr. William M. Pierson for plaintiffs in error :
The association is not obnoxious to the provisions of the
Sherman Anti-Trust Act.
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This case can be distinguished from the Trans-Missours
Cuse, 166 U. S. 290, and the Joint Traffic Case, 171 U. 8. 505.
So far as the transactions between the dealers and the manu-
facturers are concerned, the association fixes no tariff or
prices whatever ; and it must be observed generally that the
association itself does no business. It is lawful for a man
to decline to work for another man or class of men, or to do
business with another man or class of men, as he sees fit ;
and what is lawful for one man to do in this regard, sev-
eral men may agree to act jointly in doing, and may make
express and simultaneous declaration of their purpose. The
lawfulness of a provision as between dealers and manufactur-
ers, such as is contained in the constitution and by-lawsof the
plaintiffs in error, is impliedly recognized in the Hopkins
Case, 171 U. 8. 578, and is aptly recognized and approved in
the Anderson Case, 171 U. 8. 604. See also U. 8. v. Green-
hut, 51 Fed. Rep. 205 ; In re Greene, 52 Fed. Rep. 104;
U. 8. v. Nelson, 52 Fed. Rep. 646 ; Dueber Mfg. Co. v. How-
ard Co., 35 Fed. Rep. 851; S. C,, 14 C. C. A. 14; Gibbs v.
MoNealy, 102 Fed. Rep. 594 ; Steamship Co. v. McGregor,
L. R. 23 Q. B. 598 ; Bohn v. Hollis, 54 Minnesota, 223.

Within these authorities and on a view of the constitution
and by-laws of the association in question, it will appear that -
the provisions touching transactions between dealers and
manufacturers are not obnoxious to the act of Congress, and
1t will appear further that the association in question has
none of the elements of a monopoly. Indeed, the object of the
association is said to be to unite all acceptable dealers and
all American manufacturers.

An association cannot be in restraint of trade when its
doors are open to all in the trade, and it fixes no prices
W%latever. The only limitation was to have established homes
with $3,000 worth of stock. :

The transactions in unset tiles at list prices are local trans-
acthns, intra-state transactions, in no respect taking on the
qu&hty of interstate commerce and being purely local, are
1ot within the purview of the act. Addyston Pipe & Steel
Co.v. U. 8, 115 U. 8. 211. Assuming, however, for argu-
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ment, the transactions in unset tiles to be along the line of
interstate commerce,—they are so trifling, incidental and
remote in their bearing upon interstate trade and commerce
as to be what mathematicians call negligible quantities which
may be left out of consideration without impairing the general
result.  Zrans-Missourt case, the Joint Traffic case, and Hop-
kins case, supra.

The attorney fee allowed was excessive. Plaintiffs below
asked for $10,000 damages and were only allowed $500 and
the fee is out of proportion.

Mr. J. C. Campbell for defendant in error:

The Tile, Mantel and Grate Association of California is a
combination declared to be illegal by the act of July 2, 1890,
for it is in restraint of trade or commerce among the several
States, and was formed to and does monopolize such trade or
commerce. United States v. Freight Association, 166 U. S.
290, 823 ; Addyston Pipe & Steel Co. v. United States, 175 U.
S. 211, 241, 244 ; Undited States v. E. C. Knight Co., 156
U. S. 1, 16; United States v. Coal Dealers Association, 85
Fed. Rep. 252 ; Hopkins v. United States, 171 U. 8. 578, and see
p- 597; Anderson v. United States, 171 U. S. 604, distinguished.

The counsel fee was fair and reasonable.

Mg. Justice Prcknawm, after making the foregoing state-
ment, delivered the opinion of the court.

The question raised by the plaintiffs in error in this case is,
whether this association, described in the foregoing statement
of facts, constituted or amounted to an agreement or combi-
nation in restraint of trade within the meaning of the so-called

_Anti-Trust Act of July 2, 1890 ¢

The result of the agreement when carried out was to pre-
vent the dealer in tiles in San Francisco, who was not a
member of the association, from purchasing or procuring the
same upon any terms from any of the manufacturers who were
such members, and all of those manufacturers who had been
accustomed to sell to the plaintiffs were members. The nor-
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member dealer was also prevented by the agreement from
buying tiles of a dealer in San Francisco who was a member,
excepting at a greatly enhanced price over what he would
have paid to the manufacturers or to any San Francisco dealer
who was a member, if he, the purchaser, were also a member
of the association. The agreement, therefore, restrained trade,
for it narrowed the market for the sale of tiles in California
from the manufacturers and dealers therein in other States, so
that they could only be sold to the members of the associa-
tion, and it enhanced prices to the non-member as already
stated. '

The plaintiffs endeavored in vain to procure tiles for the
purposes of their business fromn these tile manufacturers, but
the latter refused to deal with them because plaintiffs were
not members of the association. It is not the simple case of
manufacturers of an article of commerce between the several
States refusing to sell to certain other persons. The agree-
ment is between manufacturers and dealers belonging to an
assoclation in which the dealers agree not to purchase from
manufacturers not members of the association, and not to sell
unset tiles to any one not a member of the association for less
than list prices, which are more than fifty per cent higher
than the prices would be to those who were members, while
the manufacturers who became members agreed not to sell to
any one not a member, and in case of a violation of the agree-
ment they were subject to forfeiting their membership. By
reason of this agreement, therefore, the market for tiles is, as
we have said, not only narrowed but the prices charged by
the San Francisco dealers for the unset tiles to those not
members of the association are more than doubled. It is
urge'd that the sale of unset tiles, provided for in the seventh
section of the by-laws, is a transaction wholly within the State
of California and is not in any event a violation of the act of
?Ongress which applies only to commerce between the States.
The Provision as to this sale is but a part of the agreement,
and it 1s so united with the rest as to be incapable of separa-
tion without at the same time altering the general purpose of
the agreement. The whole agreement is to be construed as
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one piece, in which the manufacturers are parties as well as
the San Francisco dealers, and the refusal to sell on the part
of the manufacturers is connected with and a part of the
scheme which includes the enhancement of the price of the
unset tiles by the San Francisco dealers. The whole thing is
so bound together that when looked at as a whole the sale of
unset tiles ceases to be a mere transaction in the State of Cal-
ifornia, and becomes part of a purpose which, when carried
out, amounts to and is a contract or combination in restraint
of interstate trade or commerce.

Again, it is contended the sale of unset tiles is so small in
San Francisco as to be a negligible quantity ; that it does not
amount to one per cent of the business of the dealers in tiles in
that city. The amount of trade in the commodity is not very
material, but even though such dealing heretofore has been
small, it would probably largely increase when those who
formerly purchased tiles from the manufacturers are shut out
by reason of the association and their non-membership there-
in from purchasing their tiles from those manufacturers, and
are compelled to purchase them from the San Francisco deal-
ers. KEither the extent of the trade in unset tiles would in-
crease between the members of the association and outsiders,
or else the latter would have to go out of business, because
unable to longer compete with their rivals who were mem-
bers. In either event, the combination, if carried out, di-
rectly effects a restraint of interstate commerce.

It is also contended that, as the expressed object of the as-
soclation was to unite therein all the dealers in San Francisco
and vicinity, the plaintiffs had nothing more to do than join
the association, pay their fees and dues and become like one
of the other members. It was not, however, a matter of
course to permit any dealer to join. The constitution only
provided for ““all acceptable dealers” joining the associa-
tion. As plaintiffs were not invited to be among its founders,
it would look as if they were not regarded as acceptable.
However that may be, they never subsequently to its forma-
tion applied for admission. It is plain that the question Qf
their admission, if they bad so applied, was one to be arbl
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trarily determined by the association. The constitution pro-
vided for the appointment of an executive committee, whose
duty it was to examine all applications for membership in
and to report on the same to the association, after which it
was to decide whether the applicants should be admitted or
not. If they were not acceptable the applicants would not
be admitted, and whether they were or not, was a matter for
the arbitrary decision of the association. Its decision that
they were not acceptable was sufficient to bar their entrance.

Again, it appears that plaintiffs were not eligible under the
constitution, because they did not always carry stock worth
3,000, which by section 1 of article I, was made a condition
of eligibility to membership. True, it was stated in evidence
that this provision had not been enforced, but there was no
averment or proof that it had been repealed, and there was
nothing to prevent its enforcement at any time that an appli-
cation was made by any one who would not come up to the con-
dition. The case stands, therefore, that the plaintiffs had not
been asked to join the association at its formation ; that they
did not fill the condition provided for in its constitution as to
eligibility, and that if they had applied their application was
subject to arbitrary rejection.

The plaintiffs, however, could not, by virtue of any agree-
ment contained in such association, be legally put under obli-
gation to become members in order toenable them to transact
tl'leir business as they had theretofore done, and to purchase
t{les as they had been accustomed to do before the associa-
tion was formed.

The consequences of non-membership were grave, if not
dlS&StI‘.OllS, to the plaintiffs. It has already been shown how
the prices of tiles were enhanced so far as plaintiffs were con-
cerned, and how by means of this combination interstate com-
merce was affected. '

The purchase and sale of tiles between the manufacturers in
one Statg and dealers therein in California was interstate com-
merce \v1thi.n the Addyston Pipe case, 175 U. S. 211. It was
E"t a combination or monopoly among manufacturers simply,

ut one between them and dealers in the manufactured article,
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which was an article of commerce between the States. nited
States v. E. C. Knight Company, 156 U. S. 1, did not therefore
cover it. It is not brought within either Hopkins v. United
States, 171 U. S. 578, or Anderson v. United States, 171 U.
S. 604. In the first case it was held that the occupation of
the members of the association was not interstate commerce,
and in the other that the subject matter of the agreement did
not directly relate to, embrace or act upon interstate com-
merce, for the reasons which are therein stated at length.
Upon examination we think it is entirely clear that the facts
in the case at bar bear no resemblance to the facts set forth
in either of the above cases and are not within the reasoning
of either. The agreement directly affected and restrained
interstate commerce.

The case we regard as a plain one and it is unnecessary to
further enlarge upon it.

There is one other question which, although of secondary
importance, is raised by the plaintiffs in error. After the
rendition of the verdict the plaintiffs below claimed a reason-
able attorney’s fee under the seventh section of the act, and
made proof of what would be a reasonable sum therefor, from
which it appeared that it would be from $750 to $1,000. The
trial court awarded to the plaintiffs $750. The verdict being
only for $500, the plaintiffs in error claimed that the allowance
was an improper and unreasonable one. The trial took some
five days. The judgment in effect pronounced the association
illegal. The amount of the attorney’s fee was within the dis-
cretion of the trial court, reasonably exercised, and we do not
think that in this case such discretion was abused.

The judgment is
Affirmed.
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AMERICAN BOOK COMPANY ». THE STATE OF KAN-
SAS ex rel. NICHOLS.

ERROR TO THE SUPREME COURT OF THE STATE OF KANSAS.
No. 126. Argued January 15, 18, 1904.—Decided February 23, 1904.

Tt is the duty of this court to decide actual controversies by a judgment
which can be carried into effect, and not to give opinions upon moot
questions or abstract propositions of law.

When it appears either on the record, or by extrinsic evidence, that the
judgment sought to be reviewed has, pending the appeal, and without
fault of the defendant in error, been complied with, this court will not
proceed to final judgment but will dismiss the appeal or writ of error.

TuE facts are stated in the opinion of the court.

Mr. W. H. Rossington, with whom Mr. Charles Blood Smith

and Mr. Clifford Histed were on the brief, for plaintiff in
error.

Mr. A. B. Quinton and Mr. G. C. Clemens, with whom Mr.
C. C. Coleman, Attorney General of the State of Kansas, and
Mr. Otis E. Hungate were on the brief, for defendant in error.

Mr. Justics McKEnna delivered the opinion of the court.

This is a proceeding in guo warranto, brought in the Supreme
Court of the State of Kansas by the county attorney of Shaw-
nee.County of said State to oust defendant in error from doing
business in the State, and to declare void certain contracts en-
tered into by the defendant inerror with the State Text Book
Commission.

_ A preliminary injunction was granted restraining plaintiff
i error from entering into any contract with any person in

ts};etState and from furnishing school books to its agents in the
ate.

VOL. oxcrii—4
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Passing finally on the relief prayed for, the Supreme Court,
awarding judgment, said :

“The plaintiff cannot, in this action, have an annulment of
the contract already made. It may be that there are equitable
circumstances forbidding the cancellation of such contract. It
may be that compliance with the law by the defendant here-
after will retroactively validate the contract, in the event that
it should now be invalid. However, independently of such
consideration, we do not have jurisdiction over that branch of
the case. Our jurisdiction is in guo warranto alone. A grant
of that jurisdiction does not authorize the joinder to a cause
of action for ouster of another one for the annulment of a con-
tract, merely because the subject matter of the latter possesses
incidental connection with the subject matter of the former.

“The defendant will be ousted of its claimed rights to do
business in this State until it complies with the requirements
of the law, but the prayer of the petition for the annulment
of the contract will be denied.”

Plaintiff in error is a New Jersey corporation engaged in
the publishing and selling of school books, and the charge of
the defendant in error is that plaintiff in error was doing busi-
ness in the State without having complied with the laws of
the State in regard to foreign corporations.

The laws of the State require a foreign corporation, asa
condition of the right to do business in the State, to make an
application to the Charter Board of the State to do such busi-
ness and to file a certified copy of its charter ov articles of in-
corporation, and to furnish certain information to such board.
The statute also required the payment of a charter fee grad-
uated upon the amount of the capital stock of the corporation.
Ch. 10, Laws, 1898; Gen. Stat. 1901.

The court held that plaintiff in error had “ complied, al-
though irregularly, informally and out of time, with the law:,
except as to section two of chapter ten of the laws of 189_8,’
and the requirements of that section were necessary to give
plaintiff in error ¢ the status of a foreign corporation anthor-
ized to do business” in the State.

The defence of plaintiff in error was. and its contention is
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here, that its business was solely that of interstate commerce,
and that the statute of Kansas alleged to have been violated
could have no application to such business, and the court had
no power to exclude plaintiff in error from transacting inter-
state commerce in the State. It wasand is further contended
that plaintiff in error had entered into contracts with certain
persons and corporations in the State for the sale and delivery
of its publications, which contracts were still in force and ef-
fect, and under which plaintiff in error had incurred liability ;
and if the statutes be construed as applicable to it they would
impair the obligations of those contracts and be in violation
of section ten of article one of the Constitution of the United
States.

A motion is made to dismiss on the ground that the judg-
ment of the Supreme Court has been complied with. The
compliance is not denied, but it is attempted to be justified on
the ground that plaintiff in error had only to the fifteenth of
September “ to supply the wants of the public schools in Kan-
sas with the books it had contracted to deliver, and under the
stress of this public necessity, and under the sanction and
penalties of its contract, it felt coerced to make a payment
aforesaid (the charter fec) and otherwise to comply with the
statute as interpreted by the Supreme Court in the case at bar.”

It is also urged that another suit has been brought by the
same law officer of the State in the name of the State,’in the
District Clourt of Shawnee County, which suit is pending in the
Supreme Court on appeal from the ruling of the District
Court denying a temporary injunction, and that it is con-
Fended by the State the judgment of the Supreme Court
In t‘he case at bar was an adjudication of a non-compliance of
Plaintiff in error with the statutes of the State. And, it is al-
leg.ed, that the same defences were made as in the case at bar.
It is hence contended that “ there still exists a controversy,
undetermined and unsettled,” involving the right of the State
to enforce the statute against a corporation engaged in inter-
state commerce.

The motion to dismiss must be granted. We said in M:lls
V. Green, 109 U. 8. 651:
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“The duty of this court, as of every other judicial tribunal,
is to decide actual controversies by a judgment which can be
carried into effect, and not to give opinions upon moot ques-
tions or abstract propositions, or to declare principles or rules
of law which cannot affect the matter in issue in the case be-
fore it. It necessarily follows that, when pending an appeal
from the judgment of a lower court and without any fault of
the defendant, an event occurs which renders it impossible for
this court, if it should decide the case in favor of the plaintiff,
to grant him any effectual relief whatever, the court will not
proceed to a formal judgment but will dismiss the appeal.
And such a fact, when not appearing on the record, may be
proved by extrinsic evidence.”

The principle was discussed at some length and many illus-
trations of its enforcement were given. It has had illustra-
tion since. New Orleans Flowr Inspectors v. Glover, 160 U. 8.
170 ; Codlin v. Kohlhausen, 181 U. S. 151.

The case at baris certainly within the principle. The judg-
ment has been complied with. It makes no difference that
plaintiff in error “felt- coerced ” into compliance. A judg-
ment usually has a coercive effect, and necessarily presents to
the party against whom it is rendered the consideration
whether it is better to comply or continue the litigation. Af-
ter compliance there is nothing to litigate.

1t is further urged that another suit has been brought and,
as decisive of its issues or some of its issues, the judgment in
the case at bar is pleaded. But that suit is not before us.
We have not now jurisdiction of it or its issues. Our power
only extends over and is limited by the conditions of the case

now before us.
Writ of error dismissed.
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MINNEAPOLIS AND ST. LOUIS RAILROAD COM-
PANY ». STATE OF MINNESOTA ex rel. THE RAIL-
ROAD AND WAREHOUSE COMMISSION.

ERROR TO THE SUPREME COURT OF THE STATE OF MINNESOTA.
No. 138. Argued January 21, 1904.—Decided February 23, 1904.

Where the constitutionality of a state statute is directly attacked in the
answer, the Federal question has been so raised in the court below that
it will be considered on the merits and the motion to dismiss denied.

To establish stations at proper places is the proper duty of a railroad com-
pany, and it is within the power of the States to make it prima facte a
duty of the companies to establish them at all villages and boroughs on
their respective lines.

Chapter 270, April 13, 1901, General Laws of Minnesota, requiring the
erection and-maintenance of depots by railroad companies on the order of
the Railroad and Warehouse Commission under the conditions therein
stated in that act, does not deny a railroad company the right to reason-
ably manage or control property or arbitrarily take its property’ without
its consent, or without compensation or due process of law, and is not
repugnant to the Constitution of the United States.

When the highest court of a State affirms a judgment although by a divided
court it constitutes an affirmance of the finding of the trial court which
then, like the verdict of a jury, is conclusive as to the facts upon this court.

Tre facts are stated in the opinion of the court.

Mr. Albert E. Clarke for plaintiff in error:

The Supreme Court of the State, by a decision which has not
been overruled, modified or criticised, has once decided upon
the merits against the attempt to compel the plaintiff in error
to establish and maintain a station at Emmons. In the former
proceeding the relator attempted to justify its order for the
establishment of the station, under two statutes, viz: (1) Under
the section 388, Gen. Stat. of 1894, and (2) under chapter 94,
Gen. Laws of 1897 ; the former defines the powers and duties of
the general railroad and warehouse commission. Tt undoubt-
edly.confers ample power and authority upon that body, to
require the establishment and maintenance of stations, in
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proper cases, and the court so held; but also held that this was
not a proper case.

Chapter 94, Gen. Laws of 1897, was held not to apply as it
relates to villages and boroughs and Emmons is neither. 76
Minnesota, 474.

In order to find support for the order under sec. 388, Gen.
Stat. 1894, the relator must show areasonable public necessity
for the station; and in determining whether such necessity
exists, regard must be had to the interests ‘“not only of the
particular locality, but also of the public at large, and of the
railroad company.” Every argument which can be made in
support of the order is answered by the opinion upon the
former trial. 76 Minnesota, 475.

The fact that Norman Station is in Towa was held not to be
entitled to any weight.

The decision above cited is the law of the case.

The relator has attempted to obtain a new trial of issues once
adjudicated, by having the same plaintiff bring a second suit
against the same defendant, in the same court, upon the same
cause of action, and, ignoring the proceedings and adjudica-
tion formerly had, proceed to try the case over again. The
decision of the state Supreme Court, above cited, is still the
law of the State, but the reasons advanced in support of a dif-
ferent conclusion, are the minor and insignificant increases in
the population and business of I'mmons.

The decision of the state court now under review is an affirm-
ance of the judgment of the District Court, by a divided Su-
preme Court. Such an affirmance does not overrule the actual
decision. To give it that effect would be to hold that the
Distriet Court might thus overrule the Supreme Court. An
affirmance by a divided court does not operate to settle the
principles of law involved or have the effect of an opinion or
decision. Etting v. Bank of the United States, 11 Wheat. 78;
Benton v. Woolsey, 12 Pet. 27 ; Holmes v. Jennison, 14 Pet. 540,
In re Griel, 171 Pa. St. 412; Lessieur v. Price, 12 How. 59;
Hamfan v. Armitage, 117 Fed. Rep. 845.
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Tt is only where the evidence is substantially different upon
the second trial, that the ease is not controlled by the first
decision. Comparison of the records shows no important dif-
ference in the situation.

The right of the plaintiff in error to change its line in aceord-
ance with the proposed plan, submitted in evidence, is con-
ferred by section 2750 of the General Statutes of 1894. That
the proposed change would be for the public interest is mani-
fest; that it should not be prevented, by the establishment of
this station, is equally manifest.

Any change in the line, whereby the company is enabled to
maintain the line at less expense, or operate it with greater
safety and convenience and more economy, is, necessarily, a
benefit to the public. ~Fletcher v. Railway Company, 67 Minne-
sota, 345.

Neither section 388, General Statutes of 1894, or chapter 270,
General Statutes of 1901, is valid, when it is sought to apply
its provisions to the facts in this case. The act is a police
regulation and justifiable only when exercised to establish rea-
sonable and wholesome ordinances not repugnant to the Con-
stitution. Cooley’s Const. Lim. (5th ed.) 707, 713; and § 577;
Black’s Const. Prohib. §§ 62, 64.

The power of the legislature, as well as of the courts, is lim-
ited to the requirements of the community. When property
15 taken unnecessarily and without reason, the taking is not
due process of law. That the taking is under form of law, does
not render the act less a violation of the Constitution. Rail-
way Company v. Chicago, 166 U. S. 226; Railway Company V.
Nebraska, 164 U.S. 403; Cooley’s Const. Limitations (5th ed.),
435 (*356); County of San Mateo v. Ry. Co., 13 Fed. Rep. 722;
Foule v. Mann, 53 Towa, 42.

: Chapter 270, General Laws of 1901, is void upon its face. It
1s a mandatory statute, providing for no hearing; no judicial
determination as to whether or not the station is necessary.

It does not make the establishment and maintenance of the
proposed station, dependent upon the reasonableness of the
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requirement, or the necessity for the station. It is not due
process of law. Its enforcement takes the appellant’s prop-
erty, without due process of law, and deprives it of the equal
protection of the laws, and is therefore violative of the Four-
teenth Amendment. Railroad Company v. Minnesota, 134 U.
S. 418; Bank v. Sharp, 6 How. 327.

The construetion placed upon the act of 1901, by the state
Supreme Court, has practically invalidated it. By the lan-
guage of the act itself, no room is left for judicial determina-
tion as to the necessity for the station, when demanded by the
inhabitants of an incorporated village.

Mr. Howard H. Dunn, with whom Mr. W. B. Douglas, At-
torney General of the State of Minnesota, and Mr. Lajayelle
French were on the brief, for defendant in error:

The writ of error should be dismissed for want of jurisdic-
tion, as no Federal question is necessarily involved in the judg-
ment of the court below, or if there is a Federal question in-
volved in the judgment the decision of the court below is so
clearly right that the writ of error should be dismissed or the
judgment affirmed. :

No Federal question is necessarily involved in the judgment
of the court below.

The construction of this statute by the Supreme Court of
Minnesota could not deprive the railroad company proceeded
against of its property without due process of law; nor did its
construction raise a Federal question. Pheniz Ins. Co. V.
Gardner, 11 Wall. 204. The construction given to a statute of
a State, by the highest judicial tribunal of such State, is re-
garded as a part of the statute and is binding upon the courts
of the United States; as to the proper construction of a statute,
and as to what should be regarded as among its terms no Fed-
eral question can arise. Morley v. Lake Shore Ry. Co., 146
U. 8. 162.

The plaintiff in error has no interest to assert that General
Laws of 1901, chapter 270, is unconstitutional because it might
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be construed so as to cause it to violate the Constitution. Its
right is limited solely to the inquiry whether in the case which
it presents, the effect of applying the statute is to deprive it of
its constitutional rights. Castello v. McConnico, 168 U. S.
674.

As the decision of the Supreme Court of Minnesota was upon
a question not of a Federal character, and one broad enough to
sustain the judgment, the writ of error should be dismissed.
Miller’s Exee. v. Schwan, 150 U. 8. 132; Morrow v. Brinkley, 129
U. S. 178; Hall v. Akers, 132 U. 8. 554; New Orleans Water
Works v. Louisiana, 185 U. S. 336; Railway Co. v. Fitzgerald,
136 U. 8. 556 ; California Powder Works v. Davis, 151 U. S. 389.

The holding of the state court, that the plaintiff in error did
not overcome the prima facte case arising by virtue of the
statute, does not present a Federal question; this court will
not reéxamine the evidence to ascertain whether the evidence
justified this finding of the court below. Egan v. Hart, 165

J. S. 188; Eustis v. Bolles, 150 U. S. 361 ; Beatty v. Benton, 135
U. 8. 244.

If there is a Federal question involved in the judgment the
decision of the court below is so clearly right that the writ of
error should be dismissed or the judgment affirmed. N.Y. &
N.E.R. R. Co. v. Bristol, 151 U. 8. 556; N. Y. & N. E. R. R.
Co. v. Woodruff, 153 U. S. 689; Chicago, elc., Ry. Co. v. Ne-
braska, 170 U. S. 74.

Subject to the authority of Congress within the sphere of its
rightful powers, and subject to any restriction imposed by the
Constitution, the legislature of each State possesses full power
to enact police regulations of railways. Cases supra and Glad-
son v. Minnesota, 166 U. S. 427; Charlotte, etc., R. R. Co. v.
(71bbes, 142 U. 8. 386; Wisconsin &c. R. R. Co. v. Jacobson, 179
.L' S 287,296.  As to authority of railway commissions to act
In regard to depots and waiting rooms, see State &c. v. M. &
St. L. R. R. Co., 76 Minnesota, 469; State v. Chicago &c. R. R.
Co., 12 8. Dak. 305.

In many jurisdictions statutory regulations as to the estab-
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lishiment and erection of depots at proper places along the
route of the road have been sustained as a proper exercise of
police power. Commonwealth v. Eastern R. R. Co., 103 Massa-
chusetts, 254; R. R. Commissioners v. Portland, etc., R. R. Co.,
63 Maine, 269; State v. New Haven R. R. Co., 37 Connecticut,
153; State v. Wabash, etc., R. R. Co., 83 Missouri, 144; Sen
Antonio, etc., R. R. Co. v. State, 79 Texas, 264 ; State v. Konsas
City, etc., R. R. Co., 32 Fed. Rep. 722.

The requirement of the plaintiff in error to build and main-
tain a depot or station house at the village of Emmons was a
reasonable exercise of the power of regulation in favor of the
interest and for the accommodation of the publie.

A railroad company cannot, in consideration of a tax voted
to aid in its construction, bind itself to build a station or depot
at a particular point without reference to a change of popula-
tion or the demand of business or the accommodation of the
publie, in the matter of transportation and travel, and plead
that and its close proximity as a justification for not building
and maintaining a depot where public necessity reasonably
requires one to be maintained in order to accommodate the
public in the matter of transportation and travel.

The number and location of the depots so as to constitute
reasonable depot facilities vary with the changes and amount
of population and business. A contract to leave a certain dis-
tance along the line of road destitute of depots is in contraven-
tion of public policy. St. Joseph & Denver R. R. Co. v. Ryan,
11 Kansas, 602; Marshv. Railway Co., 64 Tllinois, 414; St. L.,
ete., R. R. Co. v. Mathers, 71 Illinois, 592.

A railroad cannot refuse to obey the commands of the legis-
lature when the public interest reasonably requires the building
of a station house, because the company will entail an expense
of $3,000. The statute provides the size, height and dimen-
sions of a station house which is required to be built. ~Gen.
Stat. 1894, § 2702; Gen. Stat. 1897, chap. 94, § 1; M. L. & T-
R. Co.v. R. R. Com., 109 Louisiana, 247.

The commission simply required the plaintiff in error to con-
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struct its station of the size and dimensions which the statute
requires shall be built under the circumstances.

The location of stations for receiving and delivering passen-
gers and freight involves a comprehensive view of the interests
of the public as well as of the railroad company, and its in-
terest can be better determined by an administrative board
intrusted by the legislature with that duty than by the ordi-
nary judicial tribunal. Steenerson v. G. N. Ry. Co., 69 Min-
nesota, 353, 376; Nor. Pac. R. R. Co. v. Dustin, 142 U. S. 492,
499.

Mg. Justice McKenna delivered the opinion of the court.

This is a proceeding in mandamus to compel plaintiff in
error to build and maintain a station house on the line of its
road at the village of Emmons, in compliance with an order
of the Railroad and Warehouse Commission of the State of
Minnesota.

The order of the commission was made upon petition and
upon hearing after due notice to plaintiff in error. The writ
was granted by the District Court of Freeborn County, where
the proceedings were commenced.

The railroad company in its answer attacks the statute un-
der which the commission acted as follows:

“This respondent says further, that chapter 270, General
Laws, 1901, approved April 13, 1901, which was enacted by
the legislature of said State at its thirty-second session, which
arbitrarily requires railroad carriers to provide freight and
passenger rooms and depots at all villages and boroughs upon
their respective roads, without regard to the necessity therefor
and without regard to the location or situation of such village
or boroughs, or to existing conditions, is unjust, unreasonable,
contrary to public policy and void.

“It denies to the respondent the right to reasonably manage
or control its own business; it takes its property without its
consent, :

“Tt takes the property of this respondent arbitrarily and un-
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necessarily, for public use, without just compensation, and is,
therefore, violative of the Fifth Amendment to the Constitu-
tion of the United States.

“It deprives the respondent of its property without due
process of law, and denies it the equal protection of the laws,
and thus violates the Fourteenth Amendment to the Consti-
tution of the United States.”

The Supreme Court of the State affirmed the judgment of
the District Court, the members of the court equally dividing
on the facts. 91 N. W. Rep. 465.

This is the second attempt of the village of Emmons to se-
cure a depot. The first was unsucecessful, 76 Minnesota, 469,
“ wherein the facts are stated,” the Supreme Court observed,
and it further observed, passing on the case at bar:

“ Mr. Associate Justice Lovely having been of counsel for
the village in the former proceeding, was disqualified from
sitting at the hearing of this appeal, and the cause was neces-
sarily argued and submitted to the four remaining members
of the court. We assume that the Laws, 1901, chapter 270,
which in express terms requires railway companies to build
and maintain depots or station houses in all villages through
which their roads may pass, is in itself valid legislation, and
not open to the objection that it is not within the legislative
power to enact such a law. With this assumption no dispute
has arisen over a construction of the act, to the effect that all
incorporated villages within this State located on railway lines
are prima facie entitled to depots. The commissioners have
the power to order the erection and maintenance of depot
buildings unless it is made to appear that such an order would
be so unreasonable in its terms as to actually result in depriv-
ing the company proceeded against of its property without
due process of law. The change made by the statute of 1901
simply affects or shifts the burden of proof, for prior to its en-
actment the burden was on the municipality to establish the
reasonableness and necessity of a depot therein, while now 2
railway company appearing before the commissioners, or try-
ing its case on appeal to the District Court, bears the burden
of showing that such a requirement is not called for, and that
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the building and maintenance of a depot in the village is un-
necessary and unreasonable.

« But while agreeing as to this interpretation of the law, we
fail to reach the same conclusion in respect to the facts. We
do not question the correctness of the conclusion reached when
considering the former appeal. But two members of the court,
Mr. Chief Justice Start and Associate Justice Brown, are of
the opinion that, from the evidence, it appears that there has
since been a substantial growth in the village, a growth which
makes an altogether different showing, and that the company
did not overcome the prima facie case arising by virtue of the
statute, and therefore that the judgment appealed from should
be affirmed. Associate Justices Collins and Lewis are unable
to agree to this. Their conclusion is that the testimony fails
to show that there has been a real or substantial change in
the village, its needs or necessities, that the situation is prac-
tically as it was when the former proceeding was considered
that the prima facie case made by the village has been wholly
overcome by the defendant company.

“With this difference of opinion the judgment appealed
from must be and hereby is affirmed.”

The defendant in error contends by those observations the
court only decided, following its former decision, 76 Minn-
esota, 469, that under chapter 6, section 388, General Statutes
of 1894, the commission had the power to order the erection
iand maintenance of depots where public necessity or conven-
lence reasonably required it to be done, and that the only
change made by the act of 1901, was to shift the burden of
proof from the municipality to the railroad company, and
therefore the court, in deciding that the railroad company had
1ot overcome the prima Jacie case arising from the statute,
did not decide a Federal question.

It Is difficult to deal with the motion on account of the un-
_certamty. of ‘the contentions of plaintiffin error. Initsanswer
lcrtl)lilteiglsctg;ctt C'rtc.»urt it directly attacks. the statute. In th'is
S entions are not so sweeping and we are left in
sk Y 1ts opening and reply b.rlefs_\vhether the statute as

rued by the Supreme Court is objected to or only its ap-
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plication under the facts of the case. However, as the statute
was directly attacked in the answer the motion to dismiss is
denied, and we will consider whether the grounds of objection
to the statute are substantial and sufficient.

1. The act of 1897 provided as follows :

““That all railroad corporations, or companies operating any
railroads in this state, shall . . . provideat all villages and
boroughs on their respective roads, depots with suitable wait-
ing rooms for the protection and accommodation of all passen-
gers patronizing such roads, and a freight room for the storage
and protection of freight. . . . Such railroad corporations or
companies shall at all such depots or stations stop their trains
regularly asat other stations to receive and discharge passengers,
and for at least one-half hour before the arrival and one-half
hour after the arrival of any passenger train, cause their re-
spective depots or waiting rooms to be open for the reception
of passengers ; said depots to be kept well lighted and warmed
for the space of time aforesaid.”

In its first opinion, 76 Minnesota, 469, the court held that the
word “villages,” in the act meant incorporated villages, and
that Emmons was not incorporated. The court, however,
proceeded further, and said :

“ But there is no doubt of the power of the commissioners,
under the general railroad and warehouse commission act, to
require a railroad company to provide a suitable depot and
passenger waiting room at any place, incorporated or unincor-
porated, where public necessity or convenience reasonably re:
quires it to be done. But this power is neither absolute nor
arbitrary. The facts must be such, having regard to the in-
terests, not only of the particular locality, but also of the pL}b
lic at large and of the railroad company itself, as to justify
the commissioners, in the exercise of a reasonable discr'etl()ﬂ
and judgment, in ordering the railway company to provide a
depot and passenger station at the place in question. Counsel
for the relators admit this. The only evidence being th? Lt
port of the commissioners themselves, we must refer to l't to
ascertain whether the facts therein stated reasonably j.ustlﬁed
their order requiring the railroad company to provide and
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maintain a depot and station at Emmons. The statute pro-
vides that, ¢ Upon the trial of said cause [before the court, as
in this case, to enforce the order of the commissioners] the
findings of fact of said commission as set forth in its report
shall be prima facie evidence of the matters therein stated.
G. S. 1894, § 399.”

The court then reviewed the facts and decided that the
order of the commission establishing a station at Emmons
was unreasonable. The act was amended in 1901, and the
court in the case at bar has decided, as we have seen, the
amendment has only shifted the burden of proof. In other
words, to quote from the opinion of the court, incorporated
villages within this state (Minnesota) located on railway lines
are prima_facie entitled to depots,” and at a hearing before the
commissioners and in the District Court the railroad has the
burden of showing that the establishment of a depot is unrea-
sonable and unnecessary.

The statute, as thus construed, does not transcend the power
of the State. In other words, and meeting exactly the con-
tention of plaintiff in error, the statute does not deny plaintiff
in error the right to reasonably manage or control its property
or arbitrarily take its property without its consent or without
compensation or due process of law. Wisconsin &e. 2. B.
Co. v. Jackson, 179 U. S. 287. To establish stations at proper
places is the first duty of a railroad company. The State can
certainly provide for the enforcement of that duty. An in-
corporated village might be said to be such a place without an
express declaration of the statute. To make it prima facie so
by statute and to impose the burden of meeting the presump-
tion thence arising certainly does not amount to an invasion
of the rights of property or an unreasonable control of prop-
erty. This seems to be conceded in the reply brief of
plaintiff in error. Counsel say : :

“The power of the State to require the construction and
Malntenance of stations at proper points is not questioned.
}vvliﬂ(lx;ncede it. The.power to 1'equi¥’e an unnecessary and

Y useless expenditure of money, in the construction and
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maintenance of stations where they are not needed, is denied.
That is the whole case.”

And stating the decision of the court in 91 N. W. Rep.
465, counsel quotes as follows :

“ The commissioners have the power to order the erection
and maintenance of depot buildings, unless it is made to appear
that such an order is so unreasonable in its terms as to actually
result in depriving the company proceeded against of its prop-
erty without due process of law.”

And counsel adds: “This is, of necessity, a Federal ques-
tion.”

Whether it is or not, and whether it is so dependent on the
facts of the case as not to be open to our review, is the next
ground to be considered.

2. The charge is that the property of plaintiff in error is
taken without due process of law, but whether so taken is
made to depend upon a question of fact, the requirement of
“an unnecessary and wholly useless expenditure of money.”
It is well established that on error to a state court this court
cannot reéxamine the evidence, and when the facts are found
we are concluded by such finding. Egan v. Hart, 165 U.
S.188. But in the case at bar we are met by the circumstance
that the Supreme Court equally divided on the question
whether the facts distinguish this case from 76 Minnesota,
469. The plaintiff in error, therefore, contends that there
has been no judgment of the Supreme Court on the facts and
they are open to review here. The contention is not tenable.
There is no statement of facts by the Supreme Court, and its
decision, though by a divided court, constituted an affirmance
of the finding of the District Court. The finding was as fol
lows:

“That the respondent railroad company has no depot or
station house whatever for the accommodation of the public
upon its line of railroad at the village of Emmons, and that its
line of road is the only railroad reaching such village.

“That there is a suitable location for a depot or station
house upon respondent’s right of way at the point referred to
and described in the order of the board of railroad and ware
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liouse commissioners herein, which order is hereto attached.
That it is necessary for the accommodation of the citizens of
Emmons and vicinity, and the public at large, and public
necessity requires that the respondent railroad company build
and maintain a suitable station house at the said village of
Emmons for the accommodation of the public transacting
business with the respondent at that point.”

The finding, like the verdict of a jury, is conclusive in this
court. Dower v. Richards, 151 U. 8. 658. It follows that
the order of the Warehouse Commission was not an unreason-

able requirement, and the judgment is
Affirmed.

A0 HOW alias LOUIE Al HOW ». UNITED STATES.
CHU DO alias CIIU GEE ». UNITED STATES.
LEW GUEY ». UNITED STATES.

YUNG LEE ». UNITED STATES.

APPEALS FROM THE DISTRICT COURT OF THE UNITED STATES FOR
THE EASTERN DISTRICT OF NEW YORK.

Nos. 307, 308, 309, 312. Argued January 12,1904.—Decided February 23, 1904.

The act of April 29, 1902, c. 641, continuing all laws then in force “so far
as the same are not inconsistent with treaty obligations,” does not repeal
§ 3 of the act of May 5, 1892, putting the burden of proving their right
to remain in this country, on Chinese arrested under the act. Neither
does it repeal § 6 of the act requiring Chinese laborers who are entitled
to .remain in the United States to obtain a certificate of residence.

A written statement by a United States Commissioner that a Chinese person
of a certain name was brought before him and was adjudged to have the

right to remain in the United States by reason of being a citizen is not
evidence of a judgment.

Tae facts are stated in the opinion.

Mr. Terence J. McManus, with whom Mr. Frank S. Black
and Mr. Russell H. Landale were on the brief, for appellants

I these cases and also in Nos. 308, 309 and 312.
VOL. CXCIII—5
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Direct appeals have been taken to this court upon the ground
that treaty and constitutional questions were involved. Chin
Bak Kan v. United States, 186 U. S. 193 ; United States v. Gue
Lim, 176 U. 8. 459; United States v. Wong Kim Ark, 169 U. S.
649. The treaty and constitutional questions were raised upon
the preliminary hearing before the Commissioner.

These are the first cases which have come before this court
in which a construction of the act of April 29, 1902, reénacting,
extending and continuing all laws relating to the subject of
Chinese exclusion, ““‘so far as the same are not inconsistent with
treaty obligations” is asked, and are the first cases which have
come before this court since the Fong Yue Ting Case, 149 U. 5.
698, in which a consideration of the registration provisions of
the act of 1892, as amended by the act of 1893, is involved.

These are in no sense ‘““‘entry cases.” The defendants were
not arrested while seeking entrance to the United States, nor
shortly after effecting entrance. The complaints assumed that
the defendants were residents during the registration period
fixed by the acts of 1892 and 1893, and there was no testimony
to controvert the fact of long years of residence in the United
States. They are the first cases in this court since the Fong
Yue Ting case, in which the defendants were at the time of
arrest actually residing in the United States.

Section 3 of the act of 1892, placing the burden of proof on
Chinese defendants and section 6 of the same act as amended
by the act of 1893, in so far as it relates to the deportation of
Chinese residents of the United States, have all been revoked
or superseded by section 1 of the act of April 29, 1902, which
(in providing for the reénactment of the Chinese exclusion laws
only in so far as the same were not inconsistent with treaty
obligations) assures to Chinese persons, either permanenily or
temporarily residing in the United States for the protection of
their persons and property, all rights given by the laws of the
United States to citizens of the most favored nation (articlf) 4
of the treaty of 1894), the sections above mentioned being
inconsistent with said treaty provision.
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Earlier legislation on the subject of Chinese exclusion was
concededly in violation of treaty obligations with China. Chae
Chang Ping v. United States, 130 U. 8. 581; Lem Moon Stng v.
United Statm 158 U. S. 538; Fong Yue Ting v. United States,
149 U. 8. 697; United States v. Gue Lim, 176 U. S. 459, 464.

Even after judicial expression on this subJect Congress, with
“malice aforethought,” reénacted this legislation. Acts of
May 5, 1892, and November 3, 1893. And see Sen. Doc. Rep.
776, part 2, pp. 44-97, 1902, referring to statutory violations
of the treaty presented by John W. Foster for Chinese Minister.

A construction which secks to effectuate treaty obligations
should be sought rather than the contrary. Chew Heong v.
United States, 112 U. S. 536 ; Unaited Statee v. Gue Lim, 176 U. S.
459, 465; Whitney v. Robertaon 124 U. 8. 190, 194.

Sectmn 3 of the act of 1892 is repealed to the extent of its
repugnance, to wit, in so far as requiring Chinese residents of
the United States to establish by affirmative proof, their right
to remain here. See Wood v. United States, 16 Pet. 342,
363; Unated States v. Tynan, 11 Wall. 88; South Carolina v.
Stoll, 17 Wall. 425.

There is a distinetion between an alien who remains here and
one who has left here and secks to return. While here he is
entitled to the benefit and guarantees of life, liberty and prop-
Pr.try secured by the Constitution to all persons of whatever race
V\.uthin the jurisdiction of the United States. His personal
rights when he is in this country and such of his property as is
here during his absence are as fully protected by the supreme
law of the land as if he were a naturalized citizen of the United
States. But when he has voluntarily gone from the country
and is beyond its jurisdiction, being an alien, he cannot reénter
the United States in violation of the will of the Government, as
expressed in enactments of the law-making power. Lem Moon
Sing v. United States, 158 U. S. 547, 548 ; United States v. Wong
Kim Ark, 169 U. 8. 700.

The construetion contended for is reasonable and just. Tt
is not only within the spirit of the act of 1902 and the treaty
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of 1894 but within the letter thereof. It is a much narrower
construction of the act and treaty, than the construction of
section 6 of the act of 1884 adopted in Lau Ou Bew, 144 U. §.
47. It isnot as narrow as that in United States v. Gue Lim, 176
U. 8. 467. As to due process of law and definitions applicable
to this case, see Davidson v. New Orleans, 96 U. 8. 97, 107;
Boyd v. United States, 116 U. S. 616, 635. This clause cannot
be given any wider scope. See Wong Wing v. United Stales,
163 U. S. 227.

The objection as to the sufficiency of these complaints is not
affected by the decision in the case of Chin Bak Kan, 186 U. S.
193.

Neither the act of 1892, nor the act of 1893 amending it,
required that Chinese persons who were merchants or who
““were engaged in business rather than manual labor” should
procure certificates of residence during the period when the
registration provisions were in force. Lee Kan v. United
States, 62 Fed. Rep. 914; Pinn Kwan Case, 100 Fed. Rep. 609,
reviewing 94 Fed. Rep. 824.

The question is not whether the respondent is a merchant
and so exempt from registration, but whether he is a laborer
and so liable to deportation for want of registration. He does
not appear to be a laborer within either common understanding
or the statutory definition of the term. United States v. Mark
Ying (a peddler), 76 Fed. Rep. 450.

If these defendants were engaged in business in 1894, rather
than in manual labor, but since, through misfortune or other
cause have become laborers, they are, nevertheless, not subject
to these registration provisions. Treasury Dec. No. 14,5424,
November 25, 1893.

As to those who were minors when the registration act was
in force as to laborers, they should not be required to produce
certificates. United States v. Gue Lim, 176 U. S. 462; In ¢
Tung, 19 Fed. Rep. 184.

Bail should be allowed upon these appeals (a) under the
statutes; (b) by virtue of numerous precedents; and (c) in the
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exercise of the inherent power of the court. Matter of Ah Taz,
decided November 16, 1903, in U. 8. District Court for Massa-
chusetts, and cases cited.

Mr. Max J. Kohler by leave of the court filed a brief in aid
of appellants in these cases and in Nos. 308, 309 and 312, on
behalf of the Chinese Charitable and Benevolent Association
of New York:

These appeals are authorized by statute. United States v.
Gee Lee, 50 Fed. Rep. 271; United States v. Lee Seick, 100 Fed.
Rep. 398; United States v. Pin Kwan, 100 Fed. Rep. 609;
Unated States v. Ham Toy, 120 Fed. Rep. 1022; Wong Wing v.
United States, 163 U. 8. 228, 269; United States v. Mrs. Gue
Lim, 176 U. 8. 459. Chow Loy v. United States, 112 Fed. Rep.
354, has been overruled by Chin Bak Kan v. United States, 186
U. S. 193.

Bail should be allowed pending the proceedings. Section
716, Rev. Stat., is sufficient for authority. See also §§ 765, 945,
1014, 1015, and rules 34 and 36 of this court. Hudson v. Parker,
156 U. 8. 277, 285; Unused Tag Case, 21 Fed. Rep. 701, 706;
In re Chow Goo Pooi, 25 Fed. Rep. 77; Chinese Wife Case, 21
Fed. Rep. 808 ; United States v. Lee Yen Tai, 108 Fed. Rep. 950;
United States v. Moy Yee Tai, 109 Fed. Rep. 1. Section 5, act of
1882, and § 2, act of 1893, have no application to these cases.
In re Chin Yuen Sing, 65 Fed. Rep. 788; Chin Yuen Sing v. Kil-
breth, 163 U. 8. 680; 22 Op. Atty. Gen. 340; United States v. Lee
Seick, 100 Fed. Rep. 398; In re Ny Look, 56 Fed. Rep. 81; Treas.
Dec. No. 13,996; Cong. Rec. 53d Cong. vol. 25, pt. I1, p. 2444;
United States v. Chum Shang Yuen, 57 Fed. Rep. 588.

The construetion contended for by the Government would
be imputing to Congress intention to work gross hardship in
t‘he matter of requiring imprisonment pending appeals incon-
sistent with its subordination of these statutes by the act of
1902, to Art. 4 of the treaty of 1894, conferring upon Chinese
persons for the protection of their persons and property all the
rights of the most favored nation, and besides would be of more
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than doubtful constitutionality as involving imprisonment as
distinguished from mere brief detention, incidental to depor-
tation. Yick Wo v. Hopkins, 118 U. S. 356, 368; In re Quong
Wo, 13 Fed. Rep. 229, 233; In re Ah Chong, 2 Fed. Rep. 733,
737; In re Parrot, 1 Fed. Rep. 481, 498; Wong Wing v. United
States, 163 U. S. 228; United States v. Wong Dep Ken, 57 Fed.
Rep. 206; In re Lintner, 57 Fed. Rep. 587.

The statutes throwing the burden of proof on the Chinamen
arrested are inconsistent with Art. 4 of the treaty of 1894,
and with the amendments to the Federal Constitution. A
later inconsistent statute supersedes a prior treaty. Exclusion
Cases, 130 U. S. 598; Li Sing v. United Slates, 180 U. S. 486,
495; cases cited under last point and Mrs. Gue Lim v. United
States, 176 U. S. 459, 465.

The registration provisions have been erroneously construed
below as having required all persons not now proved to be
merchants as defined in the act, to register as ‘“laborers,” as
also persons who were minors, residing in the United States in
1892 having no occupation of their own, contrary to a reason-
able construction and understanding of these laws, at least
as given during the six months following November 3, 1893,
during which alone registration was permitted.

As to provisions of registration of merchants and witnesses
in regard thereto, see Li Sing v. United States, 180 U. S. 486;
United States v. Lee Seick, 100 Fed. Rep. 398; Fong Yue Ting
v. United States, 149 U. S. 698, 726; United States v. Sing Lee,
71 Fed. Rep. 686; United States v. Tyle, 76 Fed. Rep. 318; In
re Chin Ark Wing, 115 Fed. Rep. 412; Treas. Decs. 14,542},
17,145, 18,666, 18,686.

As to who are merchants, see United States v. Mark Ying,
76 Fed. Rep. 450; United States v. Chin Fee, 94 Fed. Rep. 828;
In re Chu Roy, 81 Fed. Rep. 826; Wong Fong v. United Stales,
77 Fed. Rep. 168; In re Ho King, 14 Fed. Rep. 724; Uniled
States v. Gay, 95 Fed. Rep. 226; 20 Op. 602, 324; 23 Op. 485;
24 Op. 132.

The minors should not have been deported. It was error
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to exclude the certificate of United States Commissioner, the
genuineness whereof was admitted and which was relied upon
to show an adjudication made after due hearing in 1897, by a
United States Commissioner to the effect that the defendant
was a citizen of the United States by birth.

The Commissioner had jurisdiction to determine citizenship.
Chin Bak Kan v. United States, 185 U. 8. 193. The certificate
was sufficient to establish res judicata. Treaty Dec. 22,572;
United States v. Chung Shee, 76 Fed. Rep. 951, 956; United
States v. Luey Guey Auck, 115 Fed. Rep. 252. Compare United
States v. Hills, 124 Fed. Rep. 831; Kirby v. United States, 174
U. 8. 47 ; Sparf v. United States, 156 U. S. 51, 56.

The principle of res judicata applies to determinations based
upon jurisdiction, whether made in courts of record or not of
record. Gates v. Preston, 41 N. Y. 13; Reich v. Cochrane, 151
N. Y. 122; Mohr v. Maniere, 17 Fed. Cas. No. 9695, affirmed
101 U. S. 416.

Congress has to provide methods by which the Commis-
sioner’s determination upon such issues can be proved. United
States v. Jones, 134 U. S. 483; Hoyne v. United States, 38 Fed.
Rep. 542; Philips v. United States, 33 Fed. Rep. 164; § 847,
Rev. Stat; United States v. McDermott, 140 U. S. 151; Unated
States v. Julian, 162 U. S. 324 ; Southworth v. United States, 151
U. 8. 179. These certificates are frequently the only evidence
obtainable. Treasury Dec. 8572, 11,606, at p. 1048; 14,375,
14,654, 17,237, As to the excuse of illness, the Commissioner
has attempted to give this statute an unduly harsh and severe
construction, to the effect that there must not have been a day
during the statutory period during which illness, did not pre-
vent registration. This is an unwarranted and oppressive con-
struction of the statute, not sustained by the authorities.
United States v. Tye, 70 Fed. Rep. 318; In re Clin Ark Wing,
}(132 Fed. Rep. 412; Wong Fong v. United States, 77 Fed. Rep.

Chinese persons are entitled to a liberal construction of this
statute with respect to time, because of the delay of the Govern-
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ment in the matter of preseribing regulations and forms of
certificates required by the act of 1893.

The complaints stated no cause of action. Accordingly, the
general line of authority requiring complaints setting forth the
facts establishing causes of action, is applicable here. Rice v.
Ames, 180 U. 8. 371; Ex parte Hart, 63 Fed. Rep. 249, 259; Ex
parte Laue, 6 Fed. Rep. 34, 38; United States v. Tureaud, 20
Fed. Rep. 621; United States v. Sapinkow, 90 Fed. Rep. 654,
660; West v. Cabell, 153 U. S. 78.

The complaints should have been under oath. Register v.
Lee Lum, 94 Fed. Rep. 343, 346; Southworth v. United Stales,
161 U. S. 639, 642.

These proceedings were all barred by the statute of limita-
tions of five years, since more than five years have elapsed
since registration was authorized and the defendants were
shown to have been continuously resident within the United
States for upwards of twenty years except Lew Guey, the
holder of the McGettrick certificate.

If these proceedings are not eriminal, they are at least quas:
criminal within the meaning of § 1047, Rev. Stat.; Boyd v.
United States, 116 U. S. 616; Lees v. United States, 150 U. 5.
476; Johnson v. Donaldson, 3 Fed. Rep. 22; United Stales V.
Irvine, 98 U. 8. 450; Re Neilson, 131 U. S. 126, 187; Daly V.
Brady, 69 Fed. Rep. 285; Bolles v. Outing Co., 175 U. S. 262;
United States v. Riley, 88 Fed. Rep. 480. While Chinese E1-
clusion cases are not to be reviewed as eriminal proceedings,
they partake so far of the nature of eriminal proceedings as t0
be governed by these provisions, applicable to proceedings for
penalties and forfeitures. FEr parte Sing, 82 Fed. Rep. 22;
United States v. Wong Quong Wong, 94 Fed. Rep. 832; Uniled
States v. Jacobus, Second Circuit, unreported, October, 1903.

My. Solicitor General Hoyt for the United States:

It is impossible to avoid the conclusion that the character of
the testimony was for the most part perfunctory and formal;
that it utterly failed to support with any conclusiveness
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either the claim of merchant status or that of citizenship,
and amply justified the commissioner’s orders of deportation,
and his finding as to the merchant claim that the proofs
furnished did not clearly establish facts which would bring
these persons within the statute as merchants.

The term‘‘ merchant,” as it is used in Chinese exclusion legisla-
tion, has been clearly defined by the law and by the decisions
of the courts. Section 2, act of Nov. 3, 1893; In re Ah Youw,
59 Fed. Rep. 561; Lat Moy v. United States, 77 Fed. Rep. 955;
Mar Bing Guey v. United States, 97 Fed. Rep. 576, and has
expressly been held not to include bookkeepers and paid assist-
ants in a store.  Unated States v. Pin Kwan, 100 Fed. Rep. 609;
Quock Ting v. United States, 140 U. S. 417 ; In re Louie You, 97
Fed. Rep. 580; Unated States v. Lee Huen, 118 Fed. Rep. 458.

The points raised in these cases have been heretofore con-
sidered by the court and positively and conclusively deter-
mined. The court has held that the treaty of 1894 did not
repeal existing law; that defects in complaint or pleading do
not affect the authority of the commissioner or judge of the
validity of the statute; that the adjudication of the judge or
commissioner is final; that the court cannot properly re-
examine facts already determined by two judgments below;
that the policy of Chinese legislation is opposed to numerous
appeals. Fong Yue Ting v. United States, 149 U. S. 729;
United States v. Lee Yen Tai, 185 U. S. 213; Chin Bak Kan v.
United States, 186 U. S. 193.

: Th}\ contentions that the act of April 29, 1902, repeals by
tmplication the laws of 1892 and 1893, and that the offense is
b%rred by the operation of §§ 1046, 1047, Rev. Stat., are
Wthout merit. The language of the act of 1902 makes it
e'Vldent that Congress considered the entire scheme of exclu-
Slon law, embracing the treaty, as forming one complete, har-
fMomous and consistent whole. The act of 1902 is merely
additional legislation on the subject, and there is nothing
TQ}ID}lgnant 'between that and former acts. Neither § 1046,
Wwhich provides a limitation of five years for prosecutions under
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the revenue and slave trade laws, nor § 1047, imposing the
same limitation on suits or prosecutions for penalties or for-
feitures, touches Chinese exclusion in the remotest way. But
if the case were otherwise, it is sufficient to say that the offense
Is a continuing one; it is the gist of the subject that the China-
man never had and has not now any right to be here.

Congress intended the determination of the rights of a
Chinaman to be prompt and final in the lower tribunals. The
statutory provisions as to bail in Chinese cases limit the dis-
cretion of courts and judges and forbid the taking of bail.
Sec. 5, act of May 5, 1892; see. 2, act of Nov. 3, 1893. The
practice on the subject is conflicting, but it appears to tend
to the refusal of bail. In re Ah Kee, 21 Fed. Rep. 701; In re
Chow Goo Poot, 25 Fed. Rep. 76; In re Ah Moy, 25 Fed. Rep.
808; In re Chin Yuen Sing, 65 Fed. Rep. 788; Chan Gun v.
United States, 9 D. C. App. 290. So far as affirmative law
goes, and disregarding, for the sake of argument, the clear
prohibition in the statutes cited, the fact is that the Chinese
case falls between the two categories of civil and criminal as
used in the Revised Statutes respecting bail, §§ 945, 1014,
1015, and is unprovided for on that point.

No general or fundamental right of appeal exists here.
Where Congress has given one appeal specifically, no further
appeal is to be inferred or implied. Railroad Company V.
Grant, 98 U. 8. 398; McKane v. Durston, 153 U. 8. 684; Koll
v. Lehlback, 160 U. S. 293. :

The law defines a laborer and a merchant, and those claiming
to be merchants must bring themselves clearly within the
definition and conditions. A Chinese person, technically a
minor, whose claim of citizenship is not established, who has
been here for an uneertain time, and is found to be a laborer,
cannot escape the result of that status merely because of his
minority. In such cases the exceptions to the certificate re-
quirements in the case of minor children of a domiciled met-
chant, are not applicable. United States v. Mrs. Gue Lam,
176 U. S. 459.




AH HOW ». UNITED STATES. 5
193 U. S. Opinion of the Court.

The claim of citizenship by birth is not to be conceded upon
a mere assertion of the fact unaccompanied by corroborative
incidents, circumstances or details. Quock Ting v. United
States, 140 U. S. 417; Chin Bak Kan v. United Stales, supra;
In re Louie You, 97 Fed. Rep. 580; United States v. Lee Huen,
118 Fed. Rep. 458; and it cannot be doubted that a United
States Commissioner properly and finally passes upon the
claim of birth in this country as well as upon all other facts.
Chin Bak Kan v. Unated States, supra.

Me. Justice Hormes delivered the opinion of the court.

These are appeals from judgments of the United States
District Court confirming decisions of a commissioner, and
adjudging that the appellants be removed from the United
States to China.  Chin Bak Kan v. United States, 186 U. S.193.
The commissioner decided that each of the appellants was a Chi-
nese laborer found without certificate of residence as required by
law within the United States, and was not entitled to remain
within the United States. The facts may be summed up as
follows: The appellants were arrested in July, 1902, when
working in laundries, they all having failed to produce certifi-
cates of residence when called upon to do so by the Chinese
mspector. At the hearing before the commissioner they
offered testimony of witnesses other than Chinese that they
were residents of the United States on May 5,1892. Ah How
&fld Chu Do put in evidence that they were not laborers.
Slung Lee offered evidence of illness, which he contended made
lm'n unable to procure his certificate. Chu Do offered parol
evnlencg that he was born in the United States, and therefore
\Vas a citizen, and also that he was a minor during the time
allowed by the statute for obtaining a certificate. Lew Guey
offered similar evidence and a certificate of another United
fitoa:lte:il ‘commissioner of a hearin:g before him and an adjudica-
% &;Lew Guey ha,<.1 the right to remain in the United
“ S by reason o.f being a citizen thereof. The United

ates offered no evidence bevond the facts stated above.

The ground of appeal common to all the cases is that §§ 3
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and 6 of the act of May 5, 1892, 27 Stat. 25, have been re-
pealed. DBy § 3 any Chinese person arrested under the provi-
sions of the act shall be adjudged to be unlawfully within the
United States, unless he shall establish by affirmative proof to
the satisfaction of the judge or commissioner his right to re-
main. Of course, if the burden of proof was on the appellants,
the commissioner and judge might not be satisfied by the
affirmative evidence produced. We are not asked to review
the finding of fact. See Fong Yue Ting v. United Stotes,
149 U. 8. 698, 714, 715. But it is argued that this section
is done away with by § 1 of the act of April 29, 1902, ¢
641, 32 Stat. 176, continuing all laws then in force, “so far as
the same are not inconsistent with treaty obligations.” TItis
said that the section is inconsistent with Article 4 of the treaty
of December 8, 1894, 28 Stat. 1210, agreeing that Chinese
laborers, or Chinese of any other class, either permanently or
temporarily residing in the United States, shall have for the
protection of their persons and property all rights that are
given by the laws of the United States to citizens of the most
favored nation, excepting the right to become naturalized
citizens. It is pointed out that the treaty of 1894 with Japan
and the treaty of 1859 with Paraguay give the rights and
privileges of native citizens to the subjects of those countries
in access to the courts and in the defence of their rights, and
it is said that the law as to the burden of proof cuts down
those privileges and rights. The section has been upheld, hov-
ever, by this court, since the treaty, and after the passage of
the act. Chin Bak Kan v. United States, 186 U. S. 193, 200;
United States v. Lee Yen Tai, 185 U. 8. 213. It is not re-
pealed by the laws of 1902. The clause of the treaty hﬂd_a
different object, and in view of the difficulties encountered in
such an investigation, it could not have been supposed o
promise that special measures theretofore taken should not be
continued in force for the purpose of ascertaining the very
question whether the laborers were lawfully residing 1n the
United States or not. See Fong Yue Ting v. United Staics
149 U. S. 698,730. But it is enough to say that the treaty
itself, in Article 5, expressly refers to the act of 1892 4
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amended by the act of 1893, and states that the Chinese
government will not object to the enforcement of those acts.

It follows still more clearly from the language of Article 5
of the treaty that § 6, as amended by the act of November,
3, 1893, 28 Stat. 7, remains in force. ZLee Lung v. Patterson,
186 U. S. 168,176, 177.  That section requires Chinese laborers
who are entitled to remain in the United States to obtain a
certificate of residence from the collector of internal revenue
of their district, or to be deported, subject to certain excuses.
Article 5 of the treaty especially refers to the requirements of
registration in the acts of 1892 and 1893, although, as we
have said, it states that the enforcement of the acts as a whole
will not be objected to. In one or two of the cases there was
a suggestion below that § 6 of the act was unconstitutional,
but, that question was disposed of in Fong Yue Ting v. United
States, 149 U. 8. 698, and was not pressed.

The complaints are objected to as insufficient, because in
addition toalleging that the appellants are laborers not en-
titled to remain in the United States without certificates, it
adds the words *“having come unlawfully into the United
States without certificates,” thus implying, it is said, that an
unlawful coming into the United States could be legalized by
o_btaining a certificate. It is enough to say that such objec-
tions have been answered by Fong Yue Ting v. United States,
149 U. 8. 698, 729, and Clin Bak Kon v. United States, 186
U.8.193,199. In the former it was laid down that ¢ no formal
complaint or pleadings are required.” That proposition isnot
affected by the later statutes. We do not mean to imply that
fbhere is anything in the objection if we should consider it on
s merits.

As to the testimony that two of the appellants were mer-
chants during the period of registration, all that appears is
that the commissioner did not believeit. We cannot go out-
?;de tlﬁe record of the specific case for the purpose of inquir-
hﬁ \\‘7v }(:'ther the decision was induced by some view of the

ich may be open to argument. The same may be said
as to the parol testimony as to the age of two of the appel-
lants and their birth in this country. But we may add that it
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by no means follows from the decision in United States v. Mrs.
Gue Lim, 176 U. S. 459, that the minor children of laborers,
old enough to do work, are not required to have certificates.
The language of the statute certainly is broad enough to in-
clude them and does not indicate a division by local laws with
regard to coming of age. The principle applicable to the ad-
mission into this country of the wife and children of a certil-
icated merchant is not the principle applicable to such a case.
As to the certificate of the United States commissioner, offered
by Lew Guey, it was merely a written statement by the com-
missioner that a person of that name was brought before him
on the usual charge, and was adjudged to have the right to
remain in the United States by reason of being a citizen.
Apart from the possibility that the commissioner in the pres-
ent hearing was not satisfied of the identity of the party,
such a statement is not the certificate of evidence required by
the act of 1892, and is not evidence of a judgment. ['niled
States v. Lew Poy Dew, 119 Fed. Rep. 786. The evidence
that Yung Lee was disabled by sickness from obtaining a
certificate did not satisfy the commissioner. We cannot say
as matter of law that he was bound to be satistied by the
testimony of Yung Lee himself that he was so disabled.

We have assumed, for the purpose of decision, what does
not clearly appear from the record,.that the judge who tried
the case on appeal tried it solely on the commissioner’s re-
port of evidence and heard no witnesses. Whether the fact
could be assumed if the result would be a reversal of the
judgment below, we need not decide. See United Slates V-
Lee Seick,100 Fed. Rep. 398,399. There is no other question
worthy of notice. We are asked to express an opinion as 10
the right of the appellants to give bail pending their appeal,
but that now is a moot point. We agree with the GOVQI"H'
ment, that these cases are covered by previous decisions of
this court.

Judgment affirmed.

Mz. Justior Brewer and Mg. Justice Presmanm dissent.
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Where the claim that a state statute is unconstitutional is first made on a
motion for rehearing in the highest court of the State, and the motion is
entertained, and the Federal question decided against the contention of
the plaintiff in error, the question is reviewable in this court. Mallett v.
North Carolina, 181 U. S. 589.

Where the State seeks directly or by authorization to others to sell land
for taxes upon proceedings to enforce a lien for the payment thereof, and.
the owner is unknown, it may proceed directly against the land within the
jurisdiction of the court, and a notice which permits all interested, who
are “so minded,” to ascertain that it is to be subjected to sale to answer
for taxes, and to appear and be heard, whether to be found within the

jurisdiction or not, is due process of law within the Fourteenth Amend-
ment to the Constitution.

The statute of Nebraska, Laws, 1875, February 19, p. 107, for the enforce-
ment of liens for taxes by sale of the property is not repugnant to the due
process clause of the Constitution because in certain cases it permits,

under the provisions prescribed in the statute, a proceeding in rem against
the land.

.THE facts essential to the determination of this case are
briefly summarized as follows : Irwin Davis was the owner of
certain lands in Knox County, Nebraska. On the twenty-
fourth day of November, 1880, an action was begun by
Algernon 8. Patrick against Davis, in the District Court of
the county, and an attachment was issued and levied upon the
lands. The case was afterwards removed to the Circuit Court
of the United States for the District of Nebraska, on Octo-
ber 18, 1882, where on J anuary 21, 1890, an order for the sale
(?f the lands in question was made for the satisfaction of the
J[l]ldgment, and the same were sold on May 15, 1894, by the
corrlll:ed States marshal to Lionel C. Burr. Burr afterwards
1894‘3.\’09(1 the lands to Crawford and Peters. On J une 23,
Leirri] tr}a;twfor'd afnd‘ Peters conveyed the premises to Alvin L.

g8, the plaintiff in error in the present case.

Pendmg said attachment proceedings, on December 28, 1882,
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a deed was filed for record in the clerk’s office of Knox County,
purporting to convey the lands to Henry A. Root on October
8, 1880. Afterwards, on May 12,1894, a decree was rendered
in the District Court of Douglass County, Nebraska, in a cause
wherein said Patrick was plaintiff and Davis and others were
defendants, setting aside the deed from Davis to Root as
fraudulent and void as against the said Patrick.

In 1891 actions were brought in the District Court of Knox
County, wherein the Farmers’ Loan and Trust Company was
plaintiff and Henry A. Root and different subdivisions of the
lands were defendants, for the foreclosure of certain tax liens,
which actions, taken together, cover the lands in controversy
in the present suit.

In the same year, 1891, decrees were entered in those cases,
and orders made directing the sale of the lands for the satis-
faction of the amounts found due by the decrees. In pursu-
ance of said decrees the lands were sold by the sheriff to
Henry S. Green, defendant in error in the present action.
The deeds of conveyance were made and delivered to him by
the sheriff. Plaintiff in error claims title because of the
attachiment proceedings, and defendant in error bases his claim
to title upon the proceedings had for the foreclosure of the tax
liens. This suit was brought by the plaintiff in error Leigh,
in the District Court of Knox County, to quiet title to the
lands in controversy. :

In that court a decree was rendered in favor of the plaintlff
in error Leigh, which decree was reversed by the Supreme
Court of Nebraska, and the cause remanded with directions to
render a decree in favor of the defendant Green.

This writ of error is prosecuted to review the judgment of
the Supreme Court of Nebraska. 64 Nebraska, 533.

Mr. J. M. Woolworth and Mr. W. D. McHugh for plaintiff
in error:

We admit the rule that the legislature may adopt the mosb
summary, stringent and arbitrary administrative measures 0
compel the payment of taxes, and that the legislature may
authorize the forfeiture of lands upon which taxes have been
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assessed and levied but have not been paid when due, without
notice to the owner of the assessments or the levy, or of his
delinquency, or of the forfeiture. Rules protecting the prop-
erty of the citizen against proceedings to divest him of his
property without due process of law, are inappropriate to
those intended to compel payment of taxes. But when the
State goes into its courts and invokes their power,in order to
aid and give effect to such administrative proceedings, an-
other principle obtains. In doing so it abdicates itssover-
eignty and puts itself on the footing of any one of its subjects.
The same principles and rules which govern private citizens
when seeking redress of their grievances, in the judicial courts,
governs the State when it becomes a suitor or consents to be
sued.  United States v. Aredondo, 6 Pet. 691,734 ; Mitchell v.
United States, 9 Pet. 711, 7423 Brent v. Bank of Washing-
ton, 10 Pet. 596 (citing 2 Co. Inst. 573 ; 2 Ves. Sen. 296 ; Hard.
60, 460 ; 7 Co. Inst. 19 ; 6 Hard. 27, 170, 230, 502 ; 4 Co. Inst.
190) ; Smoot’s case, 15 Wall. 36; State v. Kennedy, 60 Ne-
braska, 300 ; New Orleans v. Citizens Bank, 167 U. 8. 371, and
cases cited p. 399 ; The Siren, 7 Wall. 152. See also where
this rule has been applied, Olark v. Barnard, 108 U. S. 436;
Burrs v. Arkansas, 20 How. 271, 5295 Moore v. Tate, 87
Tennessee, 725 ; Greene v. State, 73 California, 29; People v.
Stephens, T1 N. Y. 527; Southern Pacific Railroad Co. v.
United States, 183 U. S. 519.

Questions relating to taxation and to proceedings to compel
tbe payment of taxes, when brought within the judicial cog-
nizance, are not exceptions to what has been said. = All of the
Judgments, in which the rule has been laid down that the
State may adopt whatever measures it seesfit to enforce taxes,
were where the proceedings in question were administrative ;
I none of them was the rule applied to judicial process. Da-
W?S(m. v. New Orleans, 96 U. S. 97; Hagar v. Reclamation
District, 111 U. 8.701; New Orleans v. Citizens Bank, 167
U. 8. 371, 387.

This eliminates from the inquiry the circumstances that
the defendant derives his rights from the State, which, if it

were the party suing, would be subject to the rules governing
VOL. CXCIII—6
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actions between private parties, and, that the action, judg-
ment, sale and deed in the foreclosure proceedings were to en-
force the payment of taxes.

As to the validity of the statute and the proceedings to fore-
close the tax liens, the statute éhanges the form from actions
i personaimn, to actions én rem, and, by applying the rulein
the latter that all the world is a party to them, attempts to
avoid the necessity of bringing in lienholders personally, but
as to the nature of a proceeding ¢n rem, see Freeman v. Alder-
son, 119 U. 8. 185, from which it appears that ¢ actions for
the enforcement of mortgages and other liens ” are not actions
@n rem strictly considered.

Our concern with the statute is not because it attempts to
transfer actions to foreclose a tax lien from the class called in
personam to that called sn rem. The legislature undoubtedly
may have the power to regulate the forin of remedies. But
what is radically wrong in this statute is that it attempts by
the judgment and proceedings which it authorizes, to conclude
parties who have no notice of them, although resident within
the jurisdiction and accessible to process and known to the
plaintiff, and knowledge of the interests is easily ascertain-
able. This cannot be done by the legislature simply chang-
ing the form of the action, thus evading the fundamental
principle in the jurisprudence of all civilized peoples that no
judgment is of any validity against one not a party to the ac
tion in which the judgment is rendered. Zyler v. Cowrtof
Llegistration, 175 Massachusetts, T1.

It is no answer to say that the notice published in the news-
paper ran to “all persons interested ” in the land, for the stat-
ute does not authorize or contemplate such notice, or apy
notice to any one but the owner of the fee ; and, besides, if notice
by publication were authorized by statute, it must, to be
effective, run to the parties to be reached by it and not to all
interested parties without naming them.

Mr. Edward P. Smith and Mr. William R. Green for
defendant in error:
The constitutional requirements of due process of law 1¢-
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late to the remedy or means used and not to substantive law,
and the complainant’s property is not taken from him without
due process of law if he is allowed a hearing at any time be-
fore the lien of the assessment becomes enforced. Board v.
Collins, 46 Nebraska, 627; C. B. & Q. v. State, 47 Nebraska,
549.

It is sufficient if a notice is given which will enable the
property owner to obtain a hearing before some tribunal and
contest the validity and fairness of the taxes assessed against
him.  Géllmore v. Ilentig, 33 Kansas, 405 ; Board v. Collins,
46 Nebraska, 427.

The notice is to be considered in connection with the pro-
visions of the statute which the taxpayer is bound to know.
Lent v. Tillson, 72 California, 404; 8. C., affirmed, 140 U. 8.
316 ; Kunsas City v. Duncan, 135 Missouri, 571; Davis v.
City, 86 California, 37; Ball v. Ridge Copper Co., 118 Michi-
gan, 1.

The Constitution should be read into the statute with re-
lation to notice. Lent v. Tillson, 14 Pac. Rep. T1; Kentucky
Taw Cuses, 115 U. 8. 316 ; Paulsen v. Portland, 149 U.S. 30;
Gillmore v. Hentig, 33 Kansas, 405.

It is not necessary to adopt the same procedure collecting
taxes through the courts as in a strictly judicial proceeding.
Dulwth v. Dipble, 62 Minnesota, 18 ; King v. Mullen, 171 U. S.
4045 Murray v. Hoboken Land Co., 18 How. 272.

In regard to taxes it is the land and not the owner that owes
the debt and an action 4n rem is proper. Blavins v. Smith,
}3 L. R. A. 441 ; Cooley on Taxation, sec. 15; Blackwell on
Tax Titles, sec. 954 ; Jones v. Dewvine, 8 Ohio St. 430 ; Free-
man on Judgments, secs. 607, 1055 ; Pritchard v. Madren, 24
K)i}nsas, 349; Chancey v. Wass, 35 Minnesota, 1; Ball v.
jlfdge Copper Co., 118 Michigan, 7. As to judgment in rem,
Freeman v. Alderson, 119 U. S. 185, distinguished. See Wood-
ruff V. Taylor, 20 Vermont, 65.

Itis immaterial that grantor of plaintiff in error was not
ma(.le a party. Herman on Estoppel, sec. 296 ; Wells on Res
Ad]udu.:ata, 507, citing Monroe v. Douglas, 4 Sandf. Ch. 182.

Nor is seizure necessary where the property is land within
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the court’s jurisdiction. Hamilton v. Brown, 161 U. S. 956,
The owner if he desires can always appear as claimant. A,
tucky Tax Cases, 115 U. S. 321.

If no personal defendants are necessary, it is not necessary
to give any notice in actions strictly n rem to defendants by
personal citation. While notice is necessary, within reason-
able limits the legislature may prescribe the nature of such
notice, and when notice is given in conformity with the legis-
lative provisions, it affords everyone interested in the property
due process of law. Monroe v. Douglas, 4 Sandf. Ch. 182;
De Freville v. Smalls, 98 U. 8. 525 ; Woodryf v. Taylor, 20
Vermont, 73; In re Empire State Bank, 18 N. Y. 199, 215;
Happy v. Mosher, 48 N. Y. 813 ; Campbell v. Fvans, 45 N. Y.
356 5 Hogle v. Mott, 62 Vermont, 255. See brief of authori-
ties on this question, 50 L. R. A. 599.

It is only necessary in actions strictly ¢» rem to serve notice
on the res, and when notice is so served it is notice to the world.
Cross v. Armstrong, 44 Ohio St. 624 ; Branch Bank v. Hodges,
12 Alabama, 118; Freeman on Judgments, § 606.

It was the duty of all parties interested in the land in con-

troversy to watch for the proceedings provided for by the
statute for the foreclosure of the lien, and interpose any 01?-
Jection they might have to the validity of the tax. Francis
V. Grote, 14 Mo. App. 234; Ball v. Ridge Copper Co., 118
Michigan, 7.
. Every one knows that his property will be sold for taxes
if the taxes are not paid; parties interested in the land are
presumed to know the law, and that the sale under the provi-
sions of the statute would be an absolute bar against them.
Davidson v. New Orleans, 96 U. S. 97.

It was entirely immaterial whether plaintiff’s grantor was
a resident or non-resident. Case supra, and Shepard v. Ware,
46 Minnesota, 184; 8. C., 48 N. W. Rep. 773.

Where a statute can be construed in such a manner as o
make it conform to the constitution, that construction Ongh(;3
to be given it. The Nebraska Supreme Court has passe't
upon the form of notice in this case and has held that I
conformed to the provisions of the statute, and its construc-
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tion is entitled to be followed by this court. It has twice,
in the cases of Carmen v. Harris, 61 Nebraska, 40, and G'rant
v. Bartholomew, 57 Nebraska, 673, held that the action is one
mn rem.

Mr. Jusrioe Day, after making the foregoing statement,
delivered the opinion of the court.

A motion is made to dismiss because the claim of impair-
ment of a right secured by the Fourteenth Amendment was
not made in the courts of Nebraska until the motion for re-
hearing was filed in the Supreme Court. We are unable to
discover a specific claim of this character made prior to the
motion for rehearing. In the motion reference is made to the
failure of the Nebraska Supreme Court to decide the claim
heretofore made, that the statute of Nebraska was unconsti-
tutional because of the alleged violation of the right to due
process of law guaranteed by the Fourteenth Amendment to
the Constitution of the United States. Be this as it may, the
Supreme Court of Nebraska entertained the motion and de-
cided the Federal question raised against the contention of
the plaintiff in error. In such case the question is reviewable
here, although first presented in the motion for rehearing.
Mullets v. North Carolina, 181 U. S. 589.

The Federal question presented for our consideration is
briefly this : Is the Nebraska statute under which the sale was
m{ule and under which the defendant in error claims title, in
failing to make provision for service of notice of the pendency
Of‘the proceedings upon a lienholder, such as Patrick, a de-
privation of property of the lienholder without due process of
law within the protection of the Fourteenth Amendment ?

The statutes of Nebraska under which the conveyances

Were made to the Farmers’ Loan and Trust Company are given
In the margin.!

'8EC. 1. That any person, persons or corporation having by virtue of
any provisions of the tax or revenue laws of this State a lien upon any real
property for taxes assessed thereon, may enforce such lien by an action in
the nature of a foreclosure of a mortgage for the sale of so much real estate
as may be necessary for that purpose and costs of suit.
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The evident purpose of section 4, where the owner of the
land is unknown, is to permit a proceeding 4n 7em, against the
land itself, with a provision for service as in case of a non-
resident. By section 6 it is provided that in cases where the

Sec. 2. That any person, persons or corporation holding or possessing
any certificate of purchase of any real estate, at public or private tax sale,
or any tax deed, shall be deemed entitled to foreclose such lien under the
provisions of this act, within any time not exceeding five years from the date
of tax sale (not deed) upon which such lien is based; And provided, That the
taking out of a tax deed shall in nowise interfere with the rights granted in
this chapter.

Sec. 3. All petitions for foreclosure or satisfaction of any such tax lien
shall be filed in the District Court in chancery, where the lands are situated.

SEc. 4. Service of process in causes instituted under this chapter shall be
the same as provided by law in similar causes in the District Courts, and
where the owner of the land is not known the action may be brought against
the land itself, but in such case the service must be as in the case of a non-
resident; if the action is commenced against a person who disclaims the
land, the land itself may be substituted by order of court for the defendant,
and the action continued for publication.

Sec. 5. All sales of lands under this chapter, by decree of court, shall be
made by a sheriff or other person authorized by the court, in the county
where the premises or some part of them are situated.

Sec. 6. Deeds shall thereupon be executed by such sheriff, which shall
vest in the purchaser, the same title that was vested in the defendant to the
suit at time of the assessment of the tax or taxes against the same; and such
deed shall be an entire bar against the defendant to such suit, and against
all parties or heirs claiming under such defendants; and in case the land
itself is made defendant in the suit, the deed shall be an absolute bar a.L'a.iﬂSt
all persons, unless the court proceedings are void for want of jurisdiction;
the object and intent of this section being to create a new and independent
title, by virtue of the sale, entirely unconnected with all prior titles. .

SEc. 7. The proceeds of every sale made under a decree, by virtue of this
chapter, shall be applied to the discharge of the debt, adjudged by the court
to be due and of the costs awarded, and if there be any surplus it shulll be
brought into court for the use of the defendant, or of the person entitled
thereto, subject to the order of the court.

Skc. 8. If such surplus, or any part thereof, shall remain in court{ for
the period of three months, without being applied for, the court may direct
the same to be put out at interest, under the direction of the court, for the
benefit of the defendant, his representatives or assigns, to be paid to them
by the order of the court; the party to whom said surplus shall be loane_d
to be designated by the court, and the sureties, upon which said money 3
loaned, to be approved by the judge.

SEc. 9. All lands sold by the sheriff by virtue of this act, shall be ap-
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land itself is made defendant the deed shall be an absolute bar
against all persons, unless the court proceedings are void for
want of jurisdiction. The object and intent of the action is de-
fined to be “ to create a new and independent title, by virtue
of the sale, entirely unconnected with all prior titles.”

The Supreme Court of Nebraska has held that the terin
“owner,” as used 1n the fourth section, applies to the owner
of the fee, and does not include a person holding a lien upon the
premises. It is this section (4) and section 6 which are alleged
to be in conflict with the Fourteenth Amendment. The argu-
ment for the appellant concedes that the State may adopt
summary or even stringent measures for the collection of
taxes so long as they are “administrative ” in their character ;
and it is admitted that such proceedings will not divest the
citizen of his property without due process of law, although
had without notice of assessments or levy, or of his delin-
quency and the forfeiture of his lands. But the argument is,
that when the State goes into court and invokes judicial
power to give effect to a lien upon property, although created
to secure the payment of taxes, the same principles and rules
prevail which govern private citizens seeking judicial reme-
dies, and require service on all interested parties within the
jurisdiction. The right to levy and collect taxes has always
been recognized as one of the supreme powers of the State,
essential to its maintenance, and for the enforcement of which
the legislature may resort to such remedies as it chooses,
k‘eeping within those which do not impair the constitutional
rights of the citizen. Whether property is taken without due
process of law depends upon the nature of each particular
case. If it be such an exercise of power “as the settled
maxims of law permit and sanction, and under such safeguards
1ior the protection of individual rights as those maxims pre-

praised, advertised, and sold as upon execution and the title conferred by
hlsvdeed shall be entitled to all the presumptions of any judicial sale.

_ ©B¢. 10. This act shall be construed as cumulative and not exclusive
I respect to the remedy for enforeing liens, and collecting delinquent taxes,
by sale of property or otherwise, in the cases herein provided for, and shall

g; 1;owise interfere with, alter, or amend the existing revenue laws of the
ate.
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scribe for the classes to which the one in question belongs,” it
is due process of law. Cooley on Const. Lim. (7th ed.) 506.

The most summary methods of seizure and sale for the satis-
faction of taxes and public dues have been held to be author-
ized and not to amount to the taking of property without due
process of law, as a seizure and sale of property upon warrant
issued on ascertainment of the amount due by an administra-
tive officer, Murray v. Hoboken Land Co., 18 How. 272; the
seizure and forfeiture of distilled spirits for the payment of the
tax, Henderson’s Distilled Spirits, 14 Wall. 44¢. The subject
underwent a thorough examination in the case of Dawvidson
v. New Orleans, 96 U. 8. 97, in which Mr. Justice Miller,
while recognizing the difticulty of defining satisfactorily due
process of law in terms which shall apply to all cases, and the
desirability of judicial determination upon each case as it
arises, used this language: “That whenever by the laws of a
State, or by state authority, a tax, assessment, servitude, or
other burden is imposed upon property for the public use,
whether it be for the whole State or of some more limited
portion of the community, and those laws provide for a mode
of confirming or contesting the charge thus imposed, in the
ordinary courts of justice, with such notice to the person, or
such proceeding in regard to the property as is appropriate to
the nature of the case, the judgment in such proceedings can-
not be said to deprive the owner of his property without due
process of law, however obnoxious it may be to other objec-
tions.”

In the present case, the argument is that, as the State has
not seen fit to resort to the drastic remedy of summary sale of
the land for delinquent taxes, but has created a lien in favor
of a purchaser, at tax sale, after permitting two years to elapse
in which the owner or lienholder may redeem the property, it
has in authorizing a foreclosure without actual service, taken
property without due process of law, because the proceedings
and sale to satisfy the tax lien do not require all lienholders
within the jurisdiction of the court to be served with process. -
If the State may proceed summarily, we see no reason why 1t
may not resort to such judicial proceedings as are authorized
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in this case. And if the State may do so, is the property
owner injured by a transfer of such rights to the purchaser at
the tax sale, who is invested with the authority of the State ?
In Davidson v. New Orleans, supra, the objection was made
that the State could not delegate its power to a private cor-
poration to do certain public work, and, by statute fix the
price at which the work should be done. In that connection,
speaking of the Slaughier- House Cases, 16 Wall. 36, Mr. Justice
Miller said : “ The right of a State to use a private corporation
and confer upon it the necessary powers to carry into effect
sanitary regulations was affirmed, and the decision is applicable
to a similar objection in the case now before us.”

In the statute under consideration, for the purpose of collect-
ing the public revenue, the State has provided for the enforce-
ment of a lien by the purchaser at a tax sale, and authorized
him to proceel against the land subject to the tax to enforce
the right conferred by the State. The State has a right to
adopt its own method of collecting its taxes, which can only
be interfered with by Federal authority when necessary for
tbe protection of rights guaranteed by the Federal Constitu-
tion. In authorizing the proceedings to enforce the payment
of the taxes upon lands sold to a purchaser.at tax sale, the
State is in exercise of its sovereign power to raise revenue es-
s-.*.ntial to carry on the affairs of state and the due administra-
tion of the laws. This fact should not be overlooked in de-
termining the nature and extent of the powers to be exercised.
“The process of taxation does mot require the same kind of
Notice as is required in a suit at law, or even in proceedings
fOP.taking private property under the power of eminent do-
main. It involves no violation of due process of law when it is
executed according to customary forms and established usages,
or n subordination to the principles which underlie them.”
Bel's Gap Railroad v. Pennsylvania, 134 U. S. 232, 239.

In authorizing the proceedings under the statute to enforce
the lien of the purchaser, who has furnished the State its
fevenue in reliance upon the remedy given against the land
assessed, the State is as much in the exercise of its sovereign
Power to collect the public revenues as it is in a direct pro-
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ceeding to distrain property or subject it to sale in summary
proceedings.

Nor is the remedy given in derogation of individual rights,
as long recognized in proceedings in 7ei, when the Fourteenth
Amendment was adopted. The statute undertakes to pro-
ceed vn rem, by making the land, as such, answer for the pub-
lic dues. Of course, merely giving a name to an action as
concerning the thing rather than personal rights in it cannot
Justify the procedure, if in fact the property owner is deprived
of his estate without due process of law. But it is to be re-
membered that the primary object of the statute is to reach
the land which has been assessed. Of such proceedings, it is
said in Cooley on Taxation (2d ed., 527): “ Proceedings of
this nature are not usually proceedings against parties; nor,
in the case of lands or interests belonging to persons unknown,
can they be. They are proceedings which have regard to the
land itself, rather than to the owners of the land ; and if the
owners are named in the proceedings, and personal notice is
provided for, it is rather from tenderness to their interests, and
in order to make sure that the opportunity for a hearing shall
not be lost to them, than from any necessity that the case
shall assume that form.” And see Winona Land Co. v. Minne-
sotw, 159 U. S. 526.

Such being the character of the proceedings, and those in-
terested having an opportunity to be heard upon application,
the notice was in such form as was reasonably calculated to
bring the sameto the attention of those interested in the lands.
In the present case the notice was in the form given in the
margin.!

1 Legal Notice.
In the District Court of Knox County, Nebraska.
The Farmers’ Loan and Trust Company, Plaintiff, l

vs.
Henry A. Root and The Northwest Quarter of |
Section Twenty-two (22), Township Thirty-one
(31), Range Three (3) West, of the 6th Princi-
pal Meridian, Defendants. 2
The State of Nebraska, Knox County, to the above-named defendants and
all persons interested in said real estate: 2=l
You are hereby notified that the petition of plaintiff is now on file in the
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This notice was to all persons interested in the property.
The lienholder, the Nebraska court has held, may appear in
court and set up his claim. The notice was good as against
the world, and all that is necessary when the proceedings are
inrem ;

“ Laws exist under which property is responsible for taxes
imposed upon it. These same laws often authorize the obliga-
tion by them imposed upon the praperty, to be enforced by
proceedings in which no service of process is required except
upon such property. The judgment resulting from such a
procedure is én rem, and satisfaction thereof is produced by
an execution authorizing the sale of the property. The sale
acts upon the property, and, in so acting, necessarily affects
all claimants thereto.” Freeman on Judgments, sec. 606.

When the proceedings are in personam the object is to
bind the rights of persons, and in such cases the person must
be served with process; in proceedings to reach the thing
service upon it and such proclamation by publication as gives
opportunity to those interested to be heard upon application
is sufficient to enable the court to render judgment. Cross v.
drmstrong, 44 Ohio St. 613, 624. Where land is sought to be
sold and is described in the notice a technical service upon it
would add nothing to the procedure where the owner is un-
known. The publication of notice which describes the land

District Court of Knox County, Nebraska, wherein plaintiff claims that it
purchased said real estate for taxes due thereon in the sum of twenty-four
dollars and fifty-one cents at the tax sale held in said county on the 12th day
of June, 1888; that under said sale it has paid subsequent taxes on said land
as follows{ o wit: on the 10th day of August, 1888, twenty-one dollars and
:i‘(’fnt}}ll-mne cents, and on the 9th day of July, 1889, nineteen dollars and
plaiigﬁ're]c .cents, for w}}ich sum, with interest as provided by statute,
AT e Bélms the ﬁrs’c'hen against said premises and asks the foreclosure
4 1 )eat)}H thz.xt the said property be sold to satisfy the amount due plain-
ne}:’s ie ner (\;mh the. furt.her sum of ten per cent of said amount as attor-
" g sZ' ?n f:c?sts of suit. And you are further notified to appear and
e etl'(t .petlt'lon on or before Monday, the 9th day of November, 1891,

Dat I(; ition will be taken as true and judgment rendered accordingly.

ed this 30th day of September, 1891.
FarmErs’ Loan aND TrusT COMPANY,
By M. J. SWEELEY, [ts Attorney.
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is certainly the equal in publicity of any seizure which can be
made of it.

In Dyler v. Judges of the Cowrt of Registration, 175 Massa-
chusetts, 71, the Supreme Judicial Court of Massachusetts
upheld as constitutional an act providing for registering and
confirming titles to lands, in which the original registration
deprived all persons, except the registered owner, of any in-
terest in the land, and the act gave judicial powers to the re-
corder after the original registration, although not a judicial
officer, and there was no provision for notice before registra-
tion of transfer or dealings subsequent to the original regis-
tration. The majority opinion was delivered by Mr. Justice
IHolmes, then chief justice of Massachusetts. In the course
of the opinion, speaking of the Massachusetts Bill of Rights
and the Fourteenth Amendment, he said : “Looked at either
from the point of view of history or the necessary require-
ments of justice, a proceeding in rem dealing with a tan-
gible res, may be instituted and carried to judgment without
personal service upon claimants within the State or notice by
name to those outside of it, and not encounter any provision
of either constitution. Jurisdiction is secured by the power of
the court over the res.”

In Huling v. Kaw Valley Railway & Improvement Co., 130
U.S. 559, it was held that notice by publication in proceedings
to condemn land for railway purposes was sufficient notice to
non-resident owners, and was due process of law as to su(':h
owners. Soas to adjudications of titles of real estate within
the limits of the State as against non-resident owners, brought
in by publication only. Arndt v. Griggs, 134 U. S. 316, 3273
Hamilton v. Brown, 161 U. S. 256, 274.

The principles applicable which may be deduced from the
authorities we think lead to this result: Where the State
seeks directly or by authorization to others to sell land for
taxes upon proceedings to enforce a lien for the p%"meﬂt
thereof, it may procede directly against the land within t_119
jurisdiction of the court, and a notice which permits all 10-
terested, who are “so minded,” to ascertain that it is to be
sllbjected to sale to answer for taxes, and to appear and be
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heard, whether to be found within the jurisdiction or not, is
due process of law within the Fourteenth Awmendment to the
Constitution.

In the case under consideration the notice was sufficiently
clear as to the lands to be sold ; the lienholders investigating the
title could readily have seen in the public records that the
taxes were unpaid and a lien outstanding, which, after two
years, might be foreclosed, and the lands sold and by the laws
of the State an indefeasible title given to the purchaser. Such
lienholder had the right for two years to redeem, or, had he
appeared in the foreclosure case, to set up his rights in the
land. These proceedings arise in aid of the right and power
of the State to collect the public revenue, and did not, in our
opinion, abridge the right of the lienholder to the protection
guaranteed by the Constitution against the taking of property
without due process of law.

The judgment of the Supreme Court of Nebraska is

Affirmed.

JULIAN o». CENTRAL TRUST COMPANY.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE FOURTH
CIRCUIT.

No. 139. Argued January 21, 22, 1904.—Decided February 23, 1904.

While the decision of the highest court of a State is entitled to the highest
gzstpe(‘t‘ and cgnsideratiou from, it is not conclusive upon, this court in
. :r;wf;‘(;““{,; rights secured by a pur.chaser under a decree of foreclosure
o t};e (;ra court at a sale r}mde prior to tl}e. rendition of. such decision.
s Stﬁtaws of North‘Carolma, and the decisions of the highest court of
i raﬂr(* I('lendered prior to 1894, there was no’ohing to prevent property
o fromﬂa cc])rrfpan-y sold under foreclosure passing t(‘) the purchaser
e &U()i/. obligation for debts of the former owner arising thereafter,
Where th.; ;’1(11“& the purchas'or “{as nof; a domestic railroad corporation.
e ederal court acts in aid of its own jurisdiction and to render
decree effectual, it may, notwithstanding § 720, Rev. Stat., restrain

a p?"_(‘reeqin?s in a state court which have the effect of defeating or
mpairing its jurisdiction.

i
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A purchaser of property sold under a decree of foreclosure in a Federsl
court, in cases where the Federal court by its decree retains jurisdiction
to settle all liens and claims upon the property and who is in possession
of the property under an order confirming the sale, can maintain an
action in the same court to restrain the holders of judgments obtained
in the state courts against the former owner, in actions to which the
purchaser was not a party, from levying upon and selling the property
described in the decree of foreclosure and the order confirming the
sale thereunder.

O~ May 2, 1894, a decree was entered in the Circuit Court
of the United States for the Western District of North Caro
lina foreclosing a second mortgage of the Western North
Carolina Railroad Company to the Central Trust Company of
New York, trustee. The property was subject to a first mort-
gage to the same trustee, which was not in default. The
decree provided :

“The purchaser or purchasers of the property herein decreed
to be sold,” the Western North Carolina Railroad and its
franchises, “shall be invested with and shall hold, possess and
enjoy the said mortgaged premises and property herein.de-
creed to be sold, and all the rights, privileges and franchises,
appertaining thereto, as fully and completely as the Western
North Carolina Railroad now holds and enjoys, or has hereto-
fore held and enjoyed thesame;” and further, the said pur-
chaser or purchasers *shall have and be entitled to ho}d the
said railroad and property discharged of and from the 1.1en of
the mortgage foreclosed, in this suit, and from the claims 0"f
- the parties to this suit or any of them, except the first consoli
dated mortgage of September 1, 1884.”

In pursuance of this decree the Southern Railway Company,
a corporation of the State of Virginia, became the purchaser.
On August 22, 1894, the sale was confirmed, the decree of
confirmation providing, among other things: ‘

“Jt is further ordered and decreed that the special @ast@l’
is hereby authorized and directed, on the request of said P‘“’:
chaser, to sign, seal, execute, acknowledge and deliver a prope!
deed of conveyance to the said Southern Railway COlePaHJ; 1
conveying to it, all and singular, the railroad, equipment
property and franchises so as aforesaid, sold under the decre¢
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of this court, free from any and all equity of redemption of the
said Western North Carolina Railroad Company, or any one
claiming by, under or through it, except the prior mortgage
recited in such decree. Upon the delivery of such conveyance
by the special master the said Southern Railway Company
shall fully possess and be invested with all of the estate, right,
title and interest in, to and of such railroad, equipment, prop-
erty and franchises so sold under the decree of this court as
the absolute owner thereof, to have and to hold the same to it
and its successors and assigns forever.

“On August 31, 1894, on exhibition of the deed executed
and delivered by the special master herein ordered, the defend-
ant company is authorized, directed and required forthwith to
deliver over to the said Southern Railway Company the pos-
session of all and singular the railroad and property described
in and conveyed by such deed.

“It is also further ordered that by way of further assurance
and confirmation of title to such Southern Railway Company
of the property so by it purchased under the decree of this
court, the said The Western North Carolina Railroad Com-
pany, by its proper officers and under its corporate seal, and
the Central Trust Company of New York, trustee, shall, upon
request of said Southern Railway Company, sign, seal, execute,
acknowledge and deliver to said Southern Railway Company
all proper deeds of conveyance, transfer, release and further
assurance of all the railroad property and franchises so as afore-
said sold under the decree of this court and embraced in the
deed of the special master, so as fully and completely to trans-
fer to and invest in the said Southern Railway Company the
E?:r,l(ielgal and equi.table title to all such railroad, property and
court: ”1ses sold or intended to be sold under the -decree of this

x Afterwards the master conveyed to the Southern Railway
Ompany —
&« 3
s ;]Xlli al;g 'smgulzu; the railr:ozxd of the said Western North
GXtemliaq ?ﬂroad (jompan)‘l in the State of North Carolina,
St t : g from Salisbury, in Rowan County, to and through
atesville, in Iredell County, to Asheville, on or near the
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French Broad River, in Buncombe County ; thence along
French Broad River to Paint Rock in Madison County, and
also from said Asheville westward to the Tennessee River a
or near the mouth of the Nantahala River, and thence west-
ward to Murphy in Cherokee County ; and all real estate now
owned or acquired for the purpose of said railroad, including
all station, depot or other grounds held and used in connection
therewith ; and all rails, railway tracks, sidings, switches,
bridges, fences, turn-tables, water tanks, viaducts, culverts,
superstructures, passenger and other depots, station and freight
houses, machine shops, buildings, fixtures, rolling stock, equip-
ment, machinery, tools and implements whatsoever, now owned
or acquired for the purposes or business of the said Western
North Carolina Railroad Company in connection with the said
railroad, and all the franchises, rights, privileges, easements,
income, earnings and profits of the said Western North Caro-
lina Railroad Company, connected with, issuing from or relat-
ing to the said above-described railroad.

“ The foregoing properties, real, personal, choses in action
and franchises, being embraced in the lien of the second mort-
gage of the Western North Carolina Railroad Company, exe-
cuted September 2, 1884, and being sold in foreclosure of the
same. :

“ A more full and particular description of the property ITI-
tended to be conveyed by this instrument being contained in
said decree of the 5th of May, 1894, to which reference 15
hereby made, together with all the corporate estate, qulty of
redemption, rights, privileges, immunities and franchises of
said Western North Carolina Railroad Company, and all the
tolls, fares, freights, rents, income, issues and profits of the said
railroad, and all_ interests and claims and demands of oveR)
nature and description, and all the reversion and reversions,
remainder and remainders thereof, including all the said mor?-
gaged premises and property in said decree di-rected to be sqld,
at any time owned or acquired by, and now in the }::)SSGSSK’H
of, said Western North Carolina Railroad Compan:y. :

The deed of purchase was duly recorded, a}nd in Au%“i’
1894, the purchaser took possession of the railroad property
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and has ever since been in possession of the road operating it
as owner.

On March 20, 1897, Mrs. James, as administratrix of her
deceased husband, W. A. James, brought an action in the Su-
perior Court of Rowan County, North Carolina, against the
Western North Carolina Railroad Company for damages for
the wrongful killing of her husband. The Southern Railway
Company was the employer of the deceased and he was killed
in its service while acting as a locomotive engineer. In the
trial court a judgment was rendered in favor of the railroad
company. On appeal the judgment was reversed and the
cause remanded to the Superior Court, with directionsto enter
a judgment for the damages assessed in favor of the adminis-
tratrix.  James v. Railroad,121 N. Car. 523. Judgment was
entered accordingly against the Western North Carolina Rail-
road Company for $15,000 on February 21, 1898.

On the same day that the James suit was begun, March 20,
1897, Fannie E. Howard, administratrix of her husband, John
H. A. Howard, deceased, commenced an action in the Supe-
rior Court to recover of the Western North Carolina Railroad
Company damages sustained in the death, by wrongful act, of
he.r husband, who was killed at the same time with James,
being a fireman in the employ of the Southern Railway Com-
pany, and recovered damages in the sum of five thousand dol-
lars on February 21, 1898. To neither of these suits was the
Southern Railway Company made a party defendant. After
the recovery of these judgments, Mrs. James and Mrs. Howard
cansed executions to be issued from the Superior Court of
RO\.V&H County and placed the same in the hands of D. R.
Julian, sheriff, who proceeded to levy the same upon the prop-
erty as belonging to the Western North Carolina Railroad
Company, to wit :
. ‘;l;l‘eh% Westem North Caro.lina.Railrgad Qompany, existing
e tate of N?rth (}flrolmat l_ncludmg its corporate fran-
nanc: A l%g”hts, prlYlleges, immunities, easements an(.l appurte-
i S ol every kind appertaining, belonging to, or in any wise

ected therewith, or issuing out of and relating to the said

The Western North Carolina Railroad Company, together
VOL. cxerir—7
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with all of its property in the State of North Carolina, and in
cluding its roadbed and right of way, its real estate acquired
and owned for railroad purposes, its stations, depots, grounds,
its railway tracks, switches, sidings, bridges, fences, turn-tables,
water tanks, viaducts, culverts, superstructures, passenger,
freight and other houses, machine shops, buildings and fixtures
—the said railroad extending from the town of Salisbury
through Statesville, Newtown, Hickory, Morganton, Marian,
Asheville to Paint Rock in Madison County, and from Ashe
ville westward by way of Waynesville to Murphy in Cherokee
County—reference being had for a further description of said
road and its property, rights and franchises to the charter of
the said road and the amendments thereto enacted from time
to time by the general assembly of North Carolina.”

The sheriff advertised the property levied upon for sale,
whereupon the Central Trust Company of New York and the
Southern Railway Company filed a supplemental bill in the
foreclosure proceeding, making the sheriff party defendant,
seeking to quiet the title to the property and franchise pur-
chased at the foreclosure sale and to enjoin the sale of the same
to satisfy the judgments rendered in the state courts against
the Western North Carolina Railroad Company. In the an-
swer of the sheriff and of the administratrices of James and
Howard issue was taken upon the right of the Circuit Court
to entertain the bill or grant an injunction, and among other
things it was averred : .

“3. That these respondents deny the truth of the allegations
contained in the third section of the supplemental bill of com-
plaint, and while they admit that the Southern Railway Com-
pany took a deed from the master purporting to convey the
said franchises and property subject to the lien of the first
mortgage bonds theretofore issued by the said company, they
aver that the Southern Railway Company, being at the time
of said sale not a resident corporation of the State of North
Carolina, and not subject to visitation of said State, but ak
tempting to do business therein by comity, was not allowed QT
authorized by the laws of North Carolina to purchase, or hOlld’
or operate the Western North Carolina Railroad, or to oWl 1ts
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franchise and property without becoming a domestic corpora-
tion, and that, by virtue of certain laws enacted by the legis-
lature of North Carolina at its session of 1879, being chapter
10 of the Laws of 1879, reénacted in the Code of North
Carolina as section 1255, no mortgage of the Western North
Carolina Railroad Company, thereafter issued, had the legal
effect of exempting the property or earnings of said company
from execution for the satisfaction of any judgment obtained
in the courts of said State against said company for torts there-
after committed by said company, its agents or employees,
whereby any person should be killed, or any person or property
injured, ‘any clause or clauses in such mortgage to the con-
trary notwithstanding,” both the first mortgage bonds subject
to which the sale of the franchise and property of said com-
pany purporting, under the decree referred to in the bill of
complaint, to have been sold, and the second mortgage bonds,
for default in payment of the interest on which the decree of
foreclosure was entered, appear from said record (Exhibit A
tosaid bill of complaint) to have been issued long after the
enactment of said statute in the year 1871, and said statute,
since its enactment in 1871, has been the law of the State of
1\‘01‘.th Carolina, in contemplation of which all railroad com-
banies created by and organized under the laws of said State
have issued all mortgage bonds, the said statute, as these re-
§p0ndents are advised, informed and believe, having entered
nto and formed a part of every mortgage bond issued by any
railroad corporation operating under the laws of North Caro-
lina since itg enactment in 1871.
‘t; :;’U;ttilsset.responden'ts deny the tI:lltb of the allegation
2 J;;m edlme of their death (referring to the death of W.
oling P:IS] andJohn H. A. IIOW&}rd) the ‘Western North Car-
(«'al‘olir:a ;’{‘;?1 Cgmpany had no -mterest in th.e Wesb'ern North
i Sﬁdroa}l , or the francl?lses, nor hé},d it any interest or
A Sin(:,e tial‘rzoad‘or franchise of any kind or nature what-
e e Oe 22d day of August,. 1894, th.e da:y the South-
L );)id »(ﬁlpan y took possession of said railroad;’ and
oling the[ v ents aver that the Supremfﬂ, Court of North Car-
) ighest appellate court of said State, held and ad-
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judged, i@e y .?)D 1898, in actions pending therein on
appeal And i ich these respondents, respectively, were
plai , and the said The Western Novth Carolina Railroad
Comppny sas defendant, that the said Western North Caro-
1 _‘Ruil ol C@pany was still an existing corporation, liable
40"be stgd in ¥ courts of said State, and that the said judg
mentsyin favor of these respondents, respectively, and against
the. V'Wesbern North Carolina Railroad Company, constituted
Yiens upon the franchise and property of the company, superior
to the liens of the said first mortgage bonds or the said second
mortgage bonds mentioned in the said foreclosure suit, and
these respondents are advised, informed and believe that the
courts of the United States are bound to follow and adopt the
construction given by the highest appellate court of North
Carolina in construing its own constitution and its own laws.
And these respondents are advised, informed and believe that,
though the Soathern Railway Company had assumed the right
to operate the Western North Carolina Railroad, and had en-
ployed . the intestates of these respondents as engineer and fire
man, when they were killed by the negligence of said Southern
Railway Company, that the Supreme Court of North Carolina
had held and adjudged in the said actions brought by these
respondents against the Western North Carolina Railroad
Company, and wherein they recovered the judgments in pur
suance of which executions have issued, as alleged in the bl_ﬂ
of complaint, that the said The Western North Carolina Rail
road Company was answerable for the torts of the Souther'n
Railway Company, and for any damages to its employés
caused by the neglizence of said Southern Railway Company
in operating said railroad.”

Upon hearing upon the bill, answer and testimony a decre?
was entered in favor of the Central Trust Company and'the
Southern Railway Company and an injunction grauted ag'amst
the proposed sale of the property levied upon. Irom this de-
cree an appeal was taken to the Circuit Court of Appe‘d]_sa
from whose judgment affirming the decree of the Circuit
Court, 115 Fed. Rep. 956,a writ of certiorari to this court was
granted.
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Mr. A. C. Avery and Mr. Lee S. Overman, with whom Mr.
C. A. Mountjoy was on the brief, for plaintiffs in error.

Mr. Charles Price and Mr. F. H. Busbee, with whom Mr.
William A. Ilenderson was on the brief, for defendants in
error. .

Mg. Justicr DAy, after making the foregoing statement, de-
livered the opinion of the court.

The title of the Southern Railway Company to the fran-
chise and property of the Western North Carolina Railroad
Company would seem to be plain, unless there is somethingin
the North Carolina statutes or judicial determinations which
prevents the foreclosure proceedings from having effect to
pass the title. A railroad company in North Carolina has full
authority to mortgage its franchises and property. Code of
North Carolina, see. 1957. This power was also given by the
charter of the Western North Carolina Railroad Company.
By the foreclosure proceedings, the title of the Western North
Carolhinu Railroad Company to its franchise and property, ex-
cept its mere right to be a corporation, was sold and the title
confirmed in the purchaser. By the law of North Carolina the
fitle to mortgaged premises is in the mortgagee. The Central
Trust Company, the trustee under the first and second mort-
8ages, was a party to the foreclosure proceedings. It is es-
tf)ppe(l to dispute the effect of the decree, sale and confirma-
tlon, clothing the Southern Railway Company with the full
title to the property and franchise to operate a railroad which
had theretofore belonged to the Western North Carolina Rail-
ff;?: SOl‘ﬂp&ny. Fr91n this record and a consideration of the
an(ﬁ I10n that-has arisen -in. the attempt to collec't the.J ames
e ?;Ivarq Judgments, it is evident that a conflict exists be-
o Hors ;leovmw.s of the Federal courts and the Supreme Court
o arolina, as to the effect of the foreclosure proceed-

ngs to relieve the property purchased at the sale from levy

and execution

to satisf James j 4
Such differons satisfy the James and Howard judgments

s, always to be deprecated, should be approached
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in a spirit of fairness and comity with a view to preventing
conflicts of jurisdiction detrimental to the rights of parties and
to the respect and authority due judicial tribunals. The de-
cision relied upon as justifying the sheriff in the levy of exe-
cution and sale of the property formerly belonging to the West-
ern North Carolina Railroad Company is James v. Railroad
Co.,reported in 121 N. Car. 523, in which case it was held that
the sale of the railroad company’s property upon the foreclo-
sure of the second mortgage did not extinguish the corporate
existence of the company nor release it from liability to the
public for the manner in which the property was operated.
Further, that the sale under the decree in the Circuit Court of
the United States foreclosing the second mortgage did not
under secs. 697, 698 of the Code of North Carolina make the
purchaser a domestic corporation, and that, in order to have
the effect to dissolve the mortgagor corporation as provided
in sec. 697 of the code, another corporation must be provided
as contemplated in sec. 1936 of the code, to take its place and
to assume and discharge the obligations to the public growing
out of the franchise, and until that is done the old corporation
will continue to exist. Speaking of secs. 697 and 698 of the
North Carolina Codethe learned judge, delivering the opinion,
said :

“These sections were passed in 1872, and we think should
be considered in connection with section 701, which was passed
in 1879, and sections 1936 and 2005 referred to in section 701.

“If this be the correct reading of these sections of the code,
it would seem that while section 697 does say that these facts,
ipso_facto, dissolved the corporation, another corporation must
be provided, as in section 1936 of the code, to take its place
before it is dissolved ; that there must always bea corpora!ﬂon
in existence liable to the public for the duties and obligatlons
assumed by the grantee for the privileges conferred in the
grant of the franchise and that the old corporation must co-
tinue to exist until this is done ; and that when the new cor-
poration is formed it will be a domestic corporation. It
cannot be that the legislature ever intended, by this generﬂl
Jegislation, to create a foreign corporation here, when 1t could
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not do so by positive and direct enactment, 119 N. C. 918,
Judge Dick’s opinion in Bradley v. Railroad, published in
the appendix. By this view of the case all the interests of
the parties may be harmonized. The ¢Southern, the pur-
chaser of the equity of redemption of the ¢ Western,” stands in
the shoes of that company. The ‘Southern’ is in effect the
mortgagor in its relations to the ¢ Central Trust Company of
New York,’” the mortgagee of the first mortgage, and being in
possession of the road, its property and franchise, has the right
to run and operate the same. But the old corporation, still in
existence, is liable for damages caused by the maladministra- .
tion of the ‘Southern,” which it allows to run and operate
the road. But the property of this road, which the ‘South-
ern’is allowed to use, will be held liable to the public for
damages. Charlotte v. Railroad Co., 4 L. R. A. 135 ; Bruns-
wick Gas Co. v. United States Gas Co., 35 Am. St. Rep. 385,
and note on page 390.

“ It therefore follows that, in our opinion, the court below
erred in its ruling upon the third issue. This ruling is reversed,
and judgment should be entered for the plaintiff according to
the verdict of the jury.” James v. Railroad Company, 121
N. Car. 523, 528, 529.

This decision of the highest court of the State was made
after the rights of the Southern Railway Company, whatever
they may be, had accrued in the property and franchise of the
Western North Carolina Railroad Company, and, while en-
titled to the highest respect and consideration, is not conclu-
Sive upon this court in determining the rights secured to the
purchaser under the decree of foreclosure in the Federal court.
Burgess v. Seligman, 107 U. S. 20.

If the North Carolina Supreme Court can be taken to have
held that the property purchased by the Southern Railway
Company at the judicial sale continued liable for debts there-
?(I)ftel' accruing against the Western North Carolina Railroad
sizzlpan{)y’ » We are constrained to dissent from such conclu-
that‘ 2 nder sec. 697, North Carolina Code, it is provided
o e sale under a deed of trust or mortgage shall pass not

"y the works and property of a corporation and those ac-
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quired after the mortgage and before the sale, but all other
property of which it may be possessed at the time of the sale
other than debts due it, and “upon such conveyance to the
purchaser the said corporation shall, épso facto, be dissolved,
and the said purchaser shall forthwith be a new corporation
by any name which may be set forth in the said conveyance,
or in any writing signed by him, recorded in the same manner
in which the conveyance shall be recorded.” Section 698
provides that the corporation created by or in consequence of
such sale and conveyance shall succeed to all such franchises,
rights and privileges, and perform all such duties as would
have been or should have been performed by the first corpo-
ration, but for such sale and conveyance, save only that the cor-
poration so created shall not be entitled to the debls due to the
first corporation, and shall not be liable for any debts or claims
against the first corporation which may not be expressly as
sumed in the contract of purchase; nor shall the property,
franchise or profits of such new corporation be exempt from
taxation. This, with other provisions of sec. 668, indicate an
intention to clothe the purchaser with all the property of the
old corporation, including the franchise to conduct and operate
a railroad, freed from all debts or obligations of the old cor-
poration.

But these sections, it is said in the James case, must be read
in connection with see. 701 and secs. 1936 and 2005, referred
to in sec. 701. They are set forth in the margin.’

!Sec. 701. This chapter, unless otherwise declared herein, or in' the
chapter entitled railroads and telegraphs, shall apply to all corporations,
whether created by special act of assembly, by letters of agreement undgr
this chapter, or by the chapter entitled railroads and telegraphs. And this
chapter and the chapter on railroads and telegraphs, so far as the smTle ﬂfe
applicable to railroad corporations, shall govern and control, allyth}“g e
the special act of assembly to the contrary notwithstanding, unless m‘The
act of the general assembly creating the corporation the section or sections
of this chapter, and of the chapter entitled “Railroad and Telegraph Con-
panies,” intended to be repealed, shall be specially referred to by number,
and as such specially repealed. ; f

SEc. 1936. There shall be a board of six directors and a pres}dent Od
every corporation formed under this chapter to manage its .affa”s: a;l
said directors and president shall be chosen annually by a majority of the
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And it is said, as the result of these provisions that, unless
the purchaser shail organize a new domestic corporation to
take the place of the old corporation the property continues
liable, though in the hands of the purchaser, upon a cause of
action asserted against the old corporation for the conduct of
the new owner, and this in actions to which the purchaser is
not a party, and whose knowledge of the suit and judgment
may come with the seizure of the property to satisfy the judg-
ment. For, it is said, ¢ there must always be a corporation in
existence liable to the public for the duties and liabilities as-
sumed by the grantee for the privileges conferred in the grant
of the franchise.” This reasoning, it seems to us, assumes
that the franchise to operate the road did not pass by the sale,

votes of the stockholders voting at such election, in such manner as may be
prescribed in the by-laws of the corporation, and they may and shall con-
tinue in office until others are elected in their places. In the election of
directors and president each stockholder shall be entitled to one vote per-
sonally or by proxy on every share held by him thirty days previous to any
such election, and vacancies in the board of directors shall be filled in such
manner as shall be prescribed by the by-laws of the corporation. The
mspectors of the first election of directors shall be appointed by the board
Of_ directors named in the articles of association. No person shall be a
director or president unless he shall be a stockholder owning stock abso-
lut(.ely in his own right and qualified to vote for directors at the election at
which he shall be chosen; and at every election of directors the books and
papers of such company shall be exhibited to the meeting if a majority of
the stockholders present shall require it. And whenever the purchaser or
Pllr.chasers of real estate, track and fixtures of any railroad corporation
which has heretofore been sold or may be hereafter sold by virtue of any
mortgage executed by such corporation or execution issued upon any jude-
ment, or decree of any court shall acquire title to the same in the manner
prescribed by law. Such purchaser or purchasers may associate with him
2; th‘em..‘m.y number of persons, and make and acknowledge and file articles
3 ;“":ﬁcfatlon as prescribed in this chapter; such purchaser or purchasers
: er assoclates shall thereupon be a new corporation with all the
IC)}(:;VI;‘::; privileges and franchises, and be subject to all the provisions of this

Sec. 2005,
erty

; When any railroad corporation shall be dissolved, or its prop-
sold and conveyed under any execution, deed of trust, mortgage or

otl

PHer conveyance, the owner or purchaser shall constitute a new corpora-
tion, and the
b

ek prope.rty, franchise and profits of said new corporation shall
> laxed as vother like property, franchise and profits are rated.
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unless such new domestic corporation is organized. As we
have seen, the North Carolina statutes authorize the convey-
ance by mortgage of the property and the franchise to use and
operate it. The decree of foreclosure undertakes to sell, and
the confirmation to secure, the purchaser in the use and enjoy-
ment of the property. The power given to mortgage the
franchise of the corporation must necessarily include the power
to bring it to sale with the property to make the sale effectual
as a means of transferring the right to use the thing conveyed.
New Orleans de. Railroad Co. v. Delamore, 114 U. S. 501.

It is true the right to be a corporation is not sold. By the
statute the corporation is declared to be dissolved by the sale,
and under other sections of the North Carolina code its affairs
are to be wound up. But the franchise to operate and use
the property has passed at the sale, and must have done so to
make the purchase of any value. This principle, recognizing
the distinction between the mere right or franchise to be a
corporation and the franchise of maintaining and operating
the railroad, was distinctly pointed out by Mr. Justice Mat-
thews in Memplis R. R. Co. v. Commissioners, 112 U. S. 609

“ The franchise of being a corporation need not be implied
as necessary to secure to the mortgage bondholders, or the
purchasers at a foreclosure sale, the substantial rights intended
to be secured. They acquire the ownership of the rai]rogd,
and the property incident to it, and the franchise of maintain-
ing and operating it as such; and the corporate existence 13
not essential to its use and enjoyment. All the franchises
necessary or important to the beneficial use of the railro@d
could as well be exercised by natural persons. The essential
properties of corporate existence are quite distinct from the
franchises of the corporation. The franchise of being a cor
poration belongs to the corporators, while the powers and
privileges, vested in and to be exercised by the corporate body
as such, are the franchises of the corporation. The latter 1?35
no power to dispose of the franchise of its members, which
may survive in the mere fact of corporate existence, a.fter the
corporation has parted with all its property and all its fran-
. chises.”
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It is true the sections of the North Carolina code herewith
given clothe the purchaser with the right and privilege of or-
ganizing a corporation to operate the purchased property, but
we find no requirement that he shall do so. The language of
the last paragraph of sec. 1936 is ““such purchaser or purchasers
may associate with him or them any number of persons, and
make and acknowledge and file articles of association as pre-
scribed in this chapter ; such purchaser or purchasers and their
associates shall thereupon be a new corporation, with all the
powers, privileges and franchises, and be subject to all the pro-
visions of this chapter.” This confers a privilege, but does
not prevent the purchaser from transferring the property to a
company already formed and authorized to purchase and oper-
ate a railroad.  People v. Brooklyn &e. Ry. Co., 89 N. Y. T5.

The Southern Railway Company was authorized by its char-
ter, among other things, to purchase or otherwise acquire the
property of any railroad company organized under the laws of
another State. We have been cited to no statute of the State
of North Carolina forbidding the purchase of a railroad at fore-
closure sale by a corporation of another State. It is said that
the .State requires a domestic corporation organized under and
subject to its laws to become the purchaser of a railroad under
the' North Carolina statutes already cited. But the Southern
Railway Company in purchasing a franchise granted by the
St'&tff of North Carolina and undertaking to operate a railroad
within the State, is subject to regulation by the law of the
Stftt_e. LRunyan v. Lessee of Coster, 14 Peters, 122 ; Christian

Union v. Yount, 101 U. S. 352, 354. This principle is not
quallﬁed because the right of removal of suits for diverse citi-
zenship still exists, as was held in Southern Railway Co. .
Allison, 190 U. 8. 826. It is urged that the Supreme Court
of North Carolina, by a course of decisions antedating the
Ezgtgda%e and foreclosure, had established the rule of law con-
s emﬂOl’ as to the continuing 11.ab11}ty of a .railway corpora-
s ;ate :;S a domestic corporation is .orgamzed to own and
e b e }}])roperty. ‘We have examined these cases and do
a such to be the case. The Supreme Court of North

ma had held a lessor liable for the conduct and manage-
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ment of the lessee, and in Pierce v. North Carolina Railroad
Co., 124 N. Car. 83, decided in March, 1899, that court said:

“ The motion to dismiss the complaint and for judgment of
nonsuit appears from brief of defendants’ counsel to be in-
tended to raise again the question whether the lessor company,
The North Carolina Railroad Company, the defendant herein,
is liable ¢for all acts done by the lessee in the operation of the
road,” as was held in Logan v. Railroad, 116 N. C. 940, but
why the counsel should feel ¢encouraged to believe’ that
‘this court will retire from the position it has taken upon the
question,” we are not advised. We have perceived no lack of
¢ soundness of reasoning’ therein. The decision in Logan’s
case was made after full deliberation and with full apprecia
tion and careful discussion of the important principle now again
called in question—and it was held that ‘a railroad company
cannot escape its responsibilty for negligence by leasing itsroad
to another company, unless its charter or a subsequent act of
the legislature specially exempts it from liability in such case’—
and it was made in an action to which the appellant herein
was the party raising the question. The same proposition has
been heretofore laid down by Smith, C. J., in Ayecock v. Ruil-
road, 89 N. Car., at page 330, with cases there cited; and
Logan’s case upon this point has been expressly cited and
sustained in Z%llett v. Railroad, 118 N. Car., at page 1043;
James v. Railroad, 121 N. Car., page 528 ; Benton v. Bm’lmafl,
122 N. Car. 1007, (decided May 24, last,) and Norton v. Lol
road, same volume, at pages 936, 937.”

In the last two cases this point was again held against the
same corporation, which is the appellant in this case; the ver-
dicts were for considerable sums, and in Norton’s case the de-
fendant was represented by the same counsel as in the present
case.

But this is far from holding that in the case of a sale the
corporate property shall remain liable for the debts of the f)ld
corporation in suits against it until a new domestic corporation
is organized to take the place of the old one. The cases cited
hold the lessor to a continued liability, notwithstanding a leaS?-
In the case in hand the property and franchise have been sold,
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and there is no contractual relation between the companies
nor permissive operation of the road by the new company.

Nor can we see any room for the application of section 1255
of the North Carolina Code, making liens for judgments for
torts superior to mortgages of incorporated companies. In
this case the tort was committed after the judgment debtor
had parted with all its property and there was nothing for
such judgment to operate upon. Jeffrey v. Moran, 101 U. S.
285.

Objection is made to the right of the corporation to main-
tain this bill. To determine this question reference must be
had to the attitude of the parties and the nature of the rem-
edy sought. By the decree of the Circuit Court all the prop-
erty of the Western North Carolina Railroad Company was
ordered to be sold, and was conveyed and confirmed to the
purchaser, the Southern Railway Company ; it was placed in
possession of the property and has operated it ever since. The
judgments in controversy were obtained for acts committed
more than two years after the confirmation of the sale and
were rendered about four years after the court adjudicated
a sale of all the property of the Western North Carolina Rail-
road company. To these actions the Southern Railway Com-
pany was not a party, yet it is sought to levy upon and sell
the very property conveyed to it by the decree of the Federal
court, and this upon the theory set up in the answer herein
that the property is still liable for the debts of the Western
NOI‘th. Carolina Railroad Company because of the failure to
organize a domestic corporation to take its place after the sale.
Tk}e return of the sheriff shows that he has levied upon all
this property, said to be of the value of five millions of dollars,
t pay these judgments of twenty thousand dollars.

It is not claimed that the Western North Carolina Railroad
CQmPany acquired the property by any new title, but in effect
1& 1S soug}.lt to annul the order and decree of the Federal court
cflz:g:e 1% has not operated to transfer the title to the pur-

- Kxamining the decree under which this property was

80 ks fiE ; i i i
d, we find certain provisions which are important in this
connection. It is provided :
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“The purchaser or purchasers at said sale shall, as part of
the consideration for such sale, take the property purchased
upon the express condition that he or they, or his or their
assigns approved by the court, will pay off and satisfy any and
all claims filed in this cause, but only when the court shall
allow such claims and adjudge the same to be prior in lien to
the mortgage foreclosed in this suit, and in accordance with
the order or orders of the court allowing such claims and ad-
Judging with respect thereto, and the purchaser or purchasers,
or their approved assigns, shall be entitled to appeal from any
and all orders or decrees of the court in respect to such claims
or any of them, and shall have all the right in respect to such
appeals which the complainant Central Trust Company of New
York would have in case such appeals had been taken by if.
The purchaser or purchasers at said sale shall also, as part of
the consideration, in addition to the payment of the sum or
sums bid, take the property purchased upon the express con-
dition that he or they, or his or their assigns approved by the
court, will pay off and satisfy all debts or obligations incurred
or to be incurred by the receivers having possession of such
property which have not been or shall not be paid by said re-
ceivers and which shall be adjudged by the court to be debts
or obligations properly chargeable against the property pur
chased, and to be prior or superior to the lien of the mortgage
foreclosed in this suit. ;

“The court reserves the right to retake and resell said
property in case of the failure or neglect of purchaser or
purchasers, or his or their assigns approved by the courtas
aforesaid, to comply with any order of the court in respect t0
payment of prior lien claims above mentioned within twenty
days after service of a copy of such order upon said purchaser
or purchasers, or his or their assigns.”

And in the decree affirming the sale we find : '

“ Thereupon the court orders and decrees that the said e
port of the special master be spread at large upon tl.le record
and be in all things approved, and the sale made by him to the
said Southern Railway Company, being all and singular the
railroad, equipment, property and franchises of the Western
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North Carolina Railroad Company as described in and by the
decree of foreclosure entered in this cause on May 5, 1894, at
and for thesum of five hundred thousand dollars ($500,000) by
it bid, be and the same is in all things ratified, approved, con-
firmed and made absolute, subject, however, to all the mort-
gages, receivers’ debts and preferential claims, and to all
equities reserved, and to all and singular the conditions of pur-
chase as recited in said decree, and the continued right of the
court to adjudge and declare what receivers’ or corporate
debts are prior in lien or in equity to the lien of the mortgage
herein foreclosed or ought to be paid out of such proceeds of
sale in preference to the bonds secured thereby. And this
court expressly reserves for future adjudication, and power
thereby to bind the property sold, all liens and claims and
equities specified in and reserved by the said final decree of
foreclosure so as aforesaid entered on May 5, 1894.

“And the court accepts the said Southern Railway Com-
pany as the purchaser of all and singular the railroad, prop-
erty and franchises sold under the decree in this cause and
¥10]ds it obligated as such purchaser to complete and fully pay
its said bid and to comply with all the orders of the court
her(.atofore entered, or hereafter from time to time to be entered
by it obligatory on such purchaser. And the court reserves
full power, notwithstanding such conveyance and delivery of
possession, to retake and resell the property this day con-
firmed to purchaser, if it fails or neglects fully to complete
such purchase and comply with the orders of court in respect
to the'full payment and performance of its bid, or to pay into
court in accordance with such decree of sale all such sums of
money hereafter ordered by the court to be paid into its
reglstry to discharge any and all such debts, liens or claims
?s 4 “flay decree ought to be paid out of the proceeds of sale
Ra?lii egegce to the mor.tga.ge of the Western North Carolina

It isaob ompany herem_ foreclosed.”

i s inlous' that by this decree of sale and confirmation _it
jllrisdictin ention and purpose of the Federal court to ret‘fun
LT on over the cause so far as was necessary to determine

lens and demands to be paid by the purchaser. It ac-
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cepted the purchaser and thereby made it a party to the sui.
Blossom v. Railroad Co., 1 Wall. 655. The court reserved
the right to retake the property if necessary to enforce any
lien that might be adjudged against the same. On the other
hand, the purchaser agreed to pay only such demands as the
Circnit Court might declare and adjudge to be legally due,
with the right of appeal from such judgment. These provi
sions make apparent the purpose of the court to retain jurisdic-
tion for the purpose of itsell settling and determining all liens
and demaunds which the purchaser should pay as a condition
of security in the title which the court had decreed to be
conveyed. If the sheriff is allowed to sell the very property
conveyed by the Federal decree, such action has the effect to
annul and set it aside, because in the view of the state court
it was ineffectual to pass the title to the purchaser. In such
case we are of opinion that a supplemental bill may be filed in
the original suit with a view to protecting the prior jurisdic
tion of the Federal court and to render effectual its decree.
Central Trust Co. of New York v. St. Lowis, Arkansas &,
LRailroad Co., 59 Fed. Rep. 385; Fidelity Ins. Trust & Safe
Deposit Co. v. Norfolk & W. B. R. Cb., 88 Fed Rep. 813;
State Trust Co. v. Kansas City de. B. R. Co., 110 Fed
Rep. 10.

In such cases where the Federal court acts in aid of its own
jurisdiction and to render its decree effectual, it may, pot-
withstanding sec. 720, Rev. Stat., restrain all proceedings 114
state court which would have the effect of defeating or 1m-
pairing its jurisdiction. Skaron v. Terry, 36 Fed. Rep. 337,
per Mr. Justice Field ; French v. Hay, 22 Wall. 250 ; Deitzsclh
v. Huidekoper, 103 U. 8. 494.

Nor is it an answer to say that these judgments were for
causes of action arising subsequent to the conﬁrm.atlon of sale.
The Federal court by its decree, reserved the right to deFelr-
mine what liens or claims should be charged upon the tite
conveyed by the court, and by the levy and sale to pay thle,se
judgments the title is charged with other liens establishe H:
another court in a proceeding to which the purchaser WILS‘ “"r‘
a party. The Federal court, in protecting the purchast
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under such circumstances, was acting in pursuance of the juris-
diction acquired when the foreclosure proceedings were begun.

In Farmers Loan & Trust Co., (original)) 129 U. S. 206,
913, Mr. Justice Miller said : “But the doctrine that, after a
decree which disposes of a principal subject of litigation and
settles the right of the parties in regard to that matter, there
may subsequently arise important matters requiring the judi-
cial action of the court in relation to the same property and
some of the same rights litigated in the main suit, making
necessary substantive and important orders and decrees in
which the most material rights of the parties may be passed
upon by the court, and which, when they partake of the
nature of final decisions of those rights may be appealed from,
is well established by the decisions of this court.”

We think this case belongs to the class instanced by the
learned justice, and that the Circuit Court by the order made
retained jurisdiction of the case to settle all claims against the
property and to determine what burdens should be borne by
the purchaser as a condition of holding the title conveyed. In
such cases the jurisdiction of the court may be invoked by
§upplementa1 bill or bill in the nature of a supplemental bill,
urespective of the citizenship of the parties. Freeman v,
ﬁowe ¢t al., 24 How. 450, 460. The authorities are collected
In a note to sec. 97, vol. 1, of Bates on Federal Equity Pro-
cedure, and the doctrine thus summarized : “ It would seem
that the prevention of the conflict of authority between the
state and Federal courts, and the protection and preservation
of the jurisdiction of each, free from encroachments by the
othgr, are considerations which lie at the very foundation of
apcll!ary jurisdiction. A bill filed to continue a former litiga-
tion in Fh.e same court, or which relates to some matter already
E::le ht'lg.ate(.l in .the same court, or which is an addition to a
theilz'e;e l;tlgatlon. in the same court, by 'the same parties or
i Secgresa?tatwfas standing in the same interest, or to obtain
Sae . : e fru1t_s, benefits and ‘a.d.vantages of the proceed-
iy Judgment in a former sglt in the same court by the

¢ or additional parties, standing in the same interest, or

t d . .
O Prevent a party from using the proceedings and judgment
VOL. ¢xXCImr—8
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of the same court for fraudulent purposes, or to restrain a
party from using a judgment to perpetrate an injustice, or ob-
tain an inequitable advantage over other parties to the former
Judgment or proceeding, or to obtain any equitable relief in
regard to, or connected with, or growing out of, any judgment
or proceeding at law rendered in the same court, or to assert
any claim, right or title to property in the custody of the
court, or for the defence of any property rights, or the collec
tion of assets of any estate being administered by the court, s
an ancillary suit.”

While recognizing the weight which should be given to de-
cisions of the Supreme Court of a State in construing its own
laws, and being disposed to follow them and accept the con-
clusions reached in construing local statutes in every case of
doubt, we are here dealing with a right and title conferred by
authority of the decree of a Federal court, which may be vir-
tually set aside and held for naught if the property awarded
can be taken upon execution in suits to which the purchaser is
not a party. It is conceded that the Federal right could beset
up in the state court from which the execution issued, and, if
denied, the ultimate rights of the parties can be determined
upon writ of error to this court. In the view we have taken
of this case the Federal court had not lost its jurisdiction to
protect the purchaser at its sale upon direct proceedings such
as are now before us.

We find no error in the judgment of the Circuit Court of

Appeals, and the same is
A_[ﬁmzed
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UNITED STATES ». THE CHOCTAW NATION AND
THE CIHLICKASAW NATION.

THE CHICKASAW FREEDMEN ». THE CHOCTAW
NATION AND THE CHICKASAW NATION.

APPEALS FROM THE COURT OF CLAIMS.
Nos. 322, 323. Argued January 26, 27, 1904+.—Decided February 23, 1904.

The provisions of the treaty of July 10, 1866, between the United States
and the Chickasaw and Choctaw Indians in regard to the Chickasaw freed-
men were not complied with, either by the Indians who did not confer
any rights on the freedmen, or by the United States which did not remove
any of the freedmen from the territory of the Indians.

The freedmen were never adopted into the Chickasaw nation, or acquired any
rights dependent on such adoption, and are not entitled to allotments in
Choctaw and Chickasaw lands as members thereof ; and not having removed
from the territory are not entitled to any beneficial interest in the $300,000
fund referred to in the treaty, which in case they were not adopted into
the Chickasaw nation was to be held in trust for such of the freedmen, and

YO[lly such, as removed from the territory.

Under the subsequent agreement of 1902, and not independently thereof,
the freedmen became entitled to land equal to forty acres of the average
land of the Choctaws and Chickasaws, the Indians to be compensated
therefor by the United States, Congress having by the agreement of 1902
provided for them in this manner in case it should be, as it is, determined

in this case that they are not entitled otherwise to allotments in the
Choctaw and Chickasaw lands.

Tusse are cross appeals from a decree of the Court of Claims,
e{ltf*red in a suit brought under an agreement between the
United States and the Choctaw and the Chickasaw Indians,
made March 21, 1902, and ratified and affirmed by the act of
July 1,1902. 32 Stat. 641, 649,
l‘reg(}llilecozltroversy ?s as to the .relations of the Chickasaw
s THio the Chickasaw Nation, and the rights of such
said Ine(?" mdepfmdent of such agreement, in the lands of the
50 1an nations u.nder the third article of the treaty of

06, between the United States and the said nations, and un-
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der any and all laws subsequently enacted by the Chickasaw
legislature or by Congress.

There is no dispute about the facts. They are substantially
as follows: By treaty of October 20, 1832, the Chickasaw In-
dians ceded to the United States, for the purpose of sale, their
land east of the Mississippi River, and later were permitted
to migrate west of that river. DBy the treaty between the
Choctaw and Chickasaw tribes of June 17, 1837, the Chickasaw
tribe was permitted to occupy, with the Choctaw tribe, cer-
tain territory within the United States, the United States con-
firming the treaty, and such occupation by a treaty with the
tribes June 22, 1855. By this treaty the lands were guaran-
teed “to the members of the Choctaw and Chickasaw tribes,
their heirs and successors, to be held in common ; so that each
and every member of either tribe shall have an equal undi
vided interest in the whole.” DBy said treaty the said tribes
leased to the United States “all that portion of their common
territory west of the ninety-eighth degree of west longitude”
for the settlement of the Wichita and other tribes of Indians.
The leased territory was also to be opened to the settlement
by Choctaws and Chickasaws. This is the “leased district :
hereinafter referred to. The Choctaws and Chickasaws are
separate nations. Upon the breaking out of the civil war
they entered into relations with the Southern confederacy, and
took up arms against the United States. On January 1, 1863,
the President of the United States, in pursuance of the pr0§lﬂ'
mation of September 22, 1862, issued a proclamation abolish-
ing slavery.

The appellants in No. 323 are the survivors or descendants
of the slaves held by the Chickasaw Nation and number about
9,066. The Creeks, Cherokees and Seminoles also rebellefi
against the United States, and on the tenth of September, 1865,
a treaty was entered into at Fort Smith, Arkansas, betweeb
them, said Choctaws and Chickasaws and the United States, b}’
which they and the said Choctaws and Chickasaws rene wed thelr
allegiance to the United States, and acknowledged themselves
to be under the protection of the United States, and cover}aﬂted
and agreed that thereafter they would in all things recognie the
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government of the United States, which should exercise exclu-
sive jurisdiction over them. The United States on its part
promised to afford ample protection for the security of the
persons and property of the respective nations or tribes. The
treaty was ratified by the legislature of the Chickasaw Na-
tion.

A treaty was concluded between the United States and the
Choctaw and Chickasaw Indians, and proclaimed July 10,
1866. It provided, among other things, as follows :

“ ArticLe II. The Choctaws and Chickasaws hereby cove-
nant and agree that henceforth neither slavery nor involuntary
servitude, otherwise than in punishment of crime, whereof
the parties shall have been duly convicted, in accordance with
laws applicable to all members of the particular nation, shall
ever exist in said nations.

“Arricre ITI. The Choctaws and Chickasaws, in consider-
ation of the sum of three hundred thousand dollars, hereby
cede to the United States the territory west of 98° west longi-
tude, known as the leased district, provided that the said sum
shall beinvested and held by the United States, at an interest not
!ess than five per cent, in trust for the said nations, until the leg-
Blatures of the Choctaw and Chickasaw Nations, respectively,
shall have made such laws, rules and regulations as may be
hecessary to give all the persons of African descent, resident
n t.he said nations at the date of the treaty of Fort Smith, and
tbelr descendants, heretofore held in slavery among said na-
t{ons, all the rights, privileges and immunities, including the
“g_h_t of suffrage, of citizens of said nations, except in the an-
num(?s, moneys and public domain claimed by or belonging
to said nations, respectively ; and also to give such persons
Who were residents, as aforesaid, and their descendants, forty
acres each of the land of said nations on the same terms as the
ChOctaws and Chickasaws, to be selected on the survey of
;a‘lfi. land, after the Choctaws and Chickasaws and Kansas
i;‘li:l‘&rclls. have made their selections as herein provided; and
s ediately upon the enactment of such laws, rules and regu-
& 1ons the said sum of three hundred thousand dollars shall be
Pid to the said Choetaw and Chickasaw Nations in the pro-
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portion of three-fourths to the former and one-fourth to the
latter, less such sum, at the rate of one hundred dollars per
capita, as shall be sufficient to pay such persons of African de-
scent before referred to as within ninety days after the passage
of such laws, rules and regulations shall elect to remove and
actually remove from said nations, respectively. And should
said laws, rules and regulations not be made by the legis
latures of said nations, respectively, within two years from
the ratification of this treaty, then the said sum of three hun-
dred thousand dollars shall cease to be held in trust for the
said Choctaw and Chickasaw Nations, and be held for the
use and benefit, of such said persons of African descent as the
United States shall remove from the said Territory in such
manner as the United States shall deem proper, the United
States agreeing, within ninety days from the expiration of the
said two years, to remove from said nations all such persons

- of African descent as may be willing to remove; those remain-

ing or returning after having been removed from said nations
to have no benefit of said sum of three hundred thousand dol-
lars, or any part thereof, but shall be upon the same footing as
other citizens of the United States in the said nations.”

The legislature of the Chickasaw Nation has taken action at
various times in regard to the said Chickasaw freedman, as
follows :

On November 9, 1866, the Chickasaw legislature passed an
act declaring it to be the unanimous desire of the legislature
that the United States hold the share of the Chickasaw Nation
in the $300,000, stipulated for the cession of the leased
district,” for the benefit of the Chickasaw freedmen and re-
move them beyond the limits of the Chickasaw Nation, accord-
ing to the third article of the treaty of 1866. .

In 1868 similar action was taken by the Chickasaw legisla-
ture, asking for the removal, by the United States, of the
Chickasaw freedmen from the Chickasaw country.

January 10, 1873, the Chickasaw legislature passed.an act
by which the freedmen were declared to be adopted in com-
formity with the third article of the treaty of 1866. Certain
conditions were expressed, and it was provided that the act
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should “ be in full force and effect from and after its approval
by the proper authority of the United States.”

That act was transmitted by the governor of the Chickasaw
Nation, by letter of the same date, to the President of the
United States, and was submitted by the Secretary of the
Interior to the Speaker of the House of Representatives on
February 10, 1873, with recommendation for appropriate
legislation for extending the time for the execution of the
third article of the treaty. The papers were referred to the
Committee on Freedmen Affairs, but no action thereon was
had at that time.

In October, 1876 or 1877, another act was passed, section 3
of which was as follows:

“Skc. 3. Beit further enacted, that the provisions contained
inarticle 3 of the said treaty, giving the Chickasaw legislature
the choice of receiving and appropriating the three hundred
thousand dollars therein named for the use and benefit, or
passing such laws, rules and regulations as will give all persons
of African descent certain rights and privileges, be, and it is
her.eby, declared to be the unanimous consent of the Chickasaw
legislature that the United States shall keep and hold said sum
of three hundred thousand dollars for the benefit of the said
u negroes, and the governor of the Chickasaw Nation is hereby
requested to notify the government of the United States that
1tis the wish of the legislature of the Chickasaw Nation that
the government of the United States remove the said negroes
beyo.nd the limits of the Chickasaw Nation, according to the
1fé‘;%l(lslf"ements of the third article of the treaty of April 28,

An act passed October 22, 1885, provided, dnter alia, as
follows :
’\I“ 'SEC. 1. Be it ena.cted by the legislature of the Chickasaw
Aation, That the Chickasaw people hereby refuse to accept or
adopt the freedmen as citizens of the Cherokee Nation upon
?111127 (rterms or conditiops whatever, and respectfully request
ino'ti:)overnor of our nation to notify the department at Wash-

Shon of the action of the legislature in the premises.

Skc. 2. Be it further enacted, That the governor is hereby
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authorized and directed to appoint two competent and discreet
men of good judgment and business qualifications to visit
Washington city, D. C., during the next session of Congress
and memorialize that body to provide a means of removal ol
the freedmen from the Chickasaw Nation to the country
known as Ok la ho ma, in the Indian Territory, or to make
some suitable disposition of the freedmen question, so that
they be not forced upon us as equal citizens of the Chickasaw
Nation.”

Congress took no action until August 15, 1894, when it
passed an act, section 18 of which provided—

“That the approval of Congress is hereby given to ¢ An act
to adopt the negroes of the Chickasaw Nation,” and so forth,
passed by the legislature of the Chickasaw Nation and ap-
proved by the governor thereof January tenth, eighteen hun-
dred and seventy-three, particularly as set forth in a letter
from the Secretary of the Interior transmitting to Congress a
copy of the aforesaid Act contained in Iouse Executive Docu-
ment numbered two hundred and seven, Forty-second Con-
gress, third session.” 28 Stat. 286, 336.

Subsequently, April 23, 1897, an agreement was entered
into between the United States and the Choctaw and Chick-
asaw tribes, which was ratified and confirmed by an act
passed June 28, 1898, section 29 of which (30 Stat. 495, 505),
provided as follows : :

“ That all the lands within the Indian Territory belonging
to the Choctaw and Chickasaw Indians shall be allotted to the
members of said tribes, so as to give to each member of these
tribes, so far as possible, a fair and equal share thereof, consider-
ing the character and fertility of the soil and the location and
value of the lands.

“The lands allotted to the Choctaw and Chickasaw freed-
men are to be deducted from the portion to be allotted under
this agreement to the members of the Choctaw and Chickasat
tribe so as to reduce the allotment to the Choctaws and
Chickasaws by the value of the same.

“That the said Choctaw and Chickasaw freedmen who may
be entitled to allotments of forty acres each shall be entitled
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each to land equal in value to forty acres of the average land
of the two nations.”

These provisions relative to the freedmen are previously
qualified as to their holdings of such lands by this clause in
the statute, “ to be selected, held and used by them until their
rights under said treaty shall be determined, in such manner
as shall hereafter be provided by act of Congress.”

Then came the agreement of 1902. It provides for the
allotment of land to each member of the Choctaw and Chicka-
saw tribes of three hundred and twenty acres and to each freed-
man “land equal in value to forty acres of the average allot-
table land of the Choctaw and Chickasaw Nations.”

The agreement provides also as follows:

“36. Authority is hereby conferred upon the Court of Claims
to determine the existing controversy respecting the relations
Of the Chickasaw freedmen to the Chickasaw Nation and the
rights of such freedmen in the lands of the Choctaw and Chicka-
saw Nations under the third article of the treaty of eighteen
hundred and sixty-six, between the United States and the
Choctaw and Chickasaw Nations, and under any and all laws
subsequently enacted by the Chickasaw legislature or by Con-
gress.
~ “37. To that end the Attorney General of the United States
1 hereby directed, on behalf of the United States, to file in
sald Court of Claims, within sixty days after this agreement
becomes effective, a bill of interpleader against the Choctaw
and Chickasaw Nations and the Chickasaw freedmen, setting
forth the e).(isting controversy between the Chickasaw Nation
;Illd the Chlckas_aw freedmen and praying that the defendants

1ereto be required to interplead and settle their respective
rights in such suit.”

143 i
Tri:eos' S{lnl‘;he meantime the comn.lission to the Five Civilized
g ;‘5 make a, rpll of_the Chickasaw freedmen and their
o allotrsI; ai provided in the. Ato%{a agreement, and sh'all
G dlise eil s }go them as provided in thls'agreement, which
iy ents shall be held by the said Chickasaw freedmen,

emporary allotments, but as final allotments, and in

tl :
18 event that it shall be finally determined in said suit that
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the Chickasaw freedmen are not, independently of this agree-
ment, entitled to allotments in the Choctaw and Chickasaw
lands, the Court of Claims shall render a decree in favor of
the Choctaw and Chickasaw Nations according to their re-
spective interests, and against the United States, for the value
of the lands so allotted to the Chickasaw freedmen as ascer-
tained by the appraisal thereof made by the commission to the
Five Civilized Tribes for the purpose of allotment, which de-
cree shall take the place of the said lands and shall be in full
satisfaction of all claims by the Choctaw and Chickasaw
Nations against the United States or the said freedmen on ac-
count of the taking of the said lands for allotment to said
freedmen: Provided, That nothing contained in this paragraph
shall be construed to affect or change the existing status or
rights of the two tribes as between themselves respecting the
lands taken for allotment to freedmen, or the money, if any,
recovered as compensation therefor, as aforesaid.”

The agreement was ratified by the Choctaws and Chicka-
saws by elections September 25, 1902, and became effective on
that date. The Court of Claims found the averments in the
bill to be true, and found that the third article of the treaty
of 1866 remained unaffected by any and all laws subsequently
thereto enacted by the said Indian nations or by Congress -
dependently of the agreement of March 2, 1902, and conﬁrn?ed
by act of Congress of July 1, 1902 ; that the Chickasaw Na.tloll
had not conferred the rights upon their freedmen as prmtlded
in said treaty or given to them forty acres of land as provided.
And further found that none of the said freedmen elected to
remove or were willing to remove from said nation, but they
did and now do remain therein; that the United States only
agreed to remove them if they were willing to be removed.
And further, the freedmen, by not electing to remove from
the nation and remaining therein, forfeited all beneﬁt to the
money mentioned in the treaty, “became in said nation UPO";
the same footing as other citizens of the United States 1 said
nation, and were entitled only to the rights and privileges of
such citizens, and were not entitled to the forty acres of lant
mentioned and described” in said treaty. It was therefore
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adjudged that, independently of said agreement, the relations
of the freedmen to said nation were only those “of citizens of
the United States residing in the said nation,” and that the
said freedmen, independently of said agreement and the afore-
said act of 1902, “have no rights in the lands of the Chicka-
saw Nation, nor are they, or any of them, under said article
entitled to allotments in the lands of the said Chickasaw Na-
tion. The decree concluded as follows:

“ And it is further ordered that upon the coming in of the
roll and appraisal to be made by the Dawes Comumission, as
referred to in the said statute, the defendants, the Choctaw
and Chickasaw Nations, have leave to apply for an additional
decree to be entered at the foot of this decree determining the
amount which shall be paid and allowed by the United States
to the said Choctaw and Chickasaw Nations, as directed by
said statutes; and that the complainant, the United States,
l.)e at the same time heard in regard to such amount for which
Judgment shall be rendered against the United States.”

Mr. Charles W. Needham for the Chickasaw Freedmen.

Mr. George A. Mansfield and Mr. A. A Hoehling, Jr., for
the Choctaw and Chickasaw Nations.

Mr. Assistant Attorney General Pradi for the United States.

: Mr. Jusrior MoKenna, after stating the case as above, de-
livered the opinion of the court.

Full quotations have necessarily been made from the stat-
Etes and agreements relied on and from the treaty of 1866,
uy!'ithe qugsti(.)ns presented are, nevertheless, not complex.
adthedml?ln, if :10}: crucial, qu.estion is, were the freedmen
Thep > ydthe Chickasaw Nation as provided in the treaty ?
o g; tioerebeclared adopted by the act of 1873 upon certain
e aft::‘s;1 ut the act was only to have force and effect ¢ from
Bates Tlle approval by the proper authority of the United
o m. The United States did not approve until 1894. In
eantime, as early as 1876, the Chickasaws passed an act,
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by which it was “ declared to be the unanimous consent of the
Chickasaw legislature” that the United States exercise the
right given to it for the benefit of the freedmen by the treaty
of 1866. Against the effect of this act several contentions
are presented.

It is urged that the negroes became free by the emancipa-
tion proclamation and the Thirteenth Amendment to the Con-
stitution of the United States, and acquired thereby all the
rights of freemen. That may be granted, but what is its con-
sequence ? Certainly not to invest the freedmen with any
rights in the property or to participate in the affairs of their
former owners. For such rights we must look to the treaty
and subsequent legislation and, to a certain extent, to the act
which gave jurisdiction of this suit to the Court of Claims.
We get no aid from the emancipation proclamation or the
Thirteenth Amendment. Prominent, of course, in the inquiry
is the act of adoption passed by the Chickasaw legislature in
1873. 1t responded, in the main, to the treaty of 1866, and if
it had force in 1894, when it was approved by Congress, the
adoption of the freedmen was made complete. ~Appellants $0
contend. They say the act of adoption “was complete In
itself and a full exercise of the power possessed by that (Chick
asaw) legislature.” And, further, if the act were subject to
repeal, it was not repealed. The act, it is contendefi. 5
pressed a wish only and not a purpose, and left to the [ nited
States to “follow either of two courses.” Counsel say: "_It
(the United States) could approve the act of adoption of 1873,
but it could refuse to approve that act and remove the free.d-
men as requested by the act of 1876. The power of determi-
ing which course should be adopted rested wholly and eyfclu-
sively with the United States.” The argument is plausible,
but we cannot assent to it. Besides, the act of 1876 does not
stand alone. In 1885—nine years before Congress acted—
another act was passed. Its terms were unmistakable. 1Its
declaration was “that the Chickasaw people hereby refuse'tO
accept or adopt the freedmen as citizens of the Cherolee
Nation upon any terms or conditions whatever.” The gto;
ernor was requested to notify the department at Washingto




THE CHICKASAW FREEDMEN. 125
193 U. S. Opinion of the Court.

of the action of the legislature, and was also directed to ap-
point two competent men to visit Washington and to memori-
alize Congress “ to provide the means of the removal of the
freedmen from the Chickasaw Nation to the country known
as Oklahoma, in the Indian Territory.” These two acts must
be construed to work a repeal of the act of adoption if it could
be repealed by the Chickasaw Nation. The latter is denied,
and we are brought to the last contention of appellants in re-
gard to the question of adoption. The contention is that
“Congress, by the act approved August 13, 1894, gave life
and vitality to the Chickasaw act of January 10, 1873,” that
is, as we understand the contention, by mere power and disre-
garding whatever of convention there was in the treaty of
1866, and whatever of volition was given to the Indians, the
United States peremptorily determined the rights of the freed-
men in the lands and affairs of the Indians. Granting,
without deciding, that Congress possessed such power, we are
force?d to believe its exercise, if intended, would have been
explicit and direct, not left to be inferred by the approval of
the act of 1873. That approval is, of course, an element in the
controyersy, but to give it the effect which appellants do is to
mak.e 1t practically the sole element, and reduces the case to
the inquiry what Congress had willed, not what Congress
had agreed to. The act of 1902 certainly contemplated and
provided for a different inquiry, one that depended upon the
agreements of the United States, not upon its power. And this
view 1s supported by the opinion of the Secretary of the In-
terior expressed August 9, 1898, and which was presumably
knf)‘}'“ to Congress when it passed the act of 1902. The
zpmlon reviewed the treaty of 1866 and subsequent legisla-
on, and interpreted section 18 of the act of 1894, which ap-
prﬁ\’g(i the act of adoption of 1873, as follows:
T he"limguage of this provision is not such as would be
;L[Iipag(l)m;te to. the enactment'; of original legislation, such as
"ressiop 110n of the freedme?n into the Chickasaw tribe by Con-
?erms Za 1enawt;melrlt, ag:eunst the consent of the tribe. The
File) tmp oyed hfu*momze better with a purpose to merely
0, or sanction, an act of the tribal legislature supposed
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to be awaiting assent, or sanction, by Congress. The words
used are those of approval and acquiescence, and not those of
creation or command.”

The conclusion was deduced “ that the Chickasaw freedmen
are not members of that tribe, within the meaning of the pro-
vision of the agreement submitting the amended agreement to
a vote of the male members of the tribe qualified to vote under
tribal laws.” : '

It follows from these views that the freedmen were not
adopted into the Chickasaw tribe and necessarily did nof ac
quire the rights dependent.upon adoption. They malke, how-
ever, a specific claim to be beneficiaries of the $300,000.

By the treaty, as we have seen, the United States was to
hold that sum in trust for the Indians, to be paid to them up-
on their conferring certain rights upon the freedmen, and by
giving the latter forty acres of land. If such rights were not
conferred within two years from the ratification of the treaty
the said sum should then be held in trust forsaid freedmen, and
be held and used by the United States for the benefit of such
freedmen as should remove from the territory, and the Uni_ted
States agreed to remove within ninety days from the expirt-
tion of said two years all such freedmen who should be will-
ing to remove; those who remained or who should returt
after having been removed to have no benefit of said sum or
any part thereof but should be upon the same footing as other
citizens of the United States.

The treaty is clear. The Indian nations were to receive the
$300,000 if they conferred upon the freedmen the rights ¢%-
pressed in the treaty. Failing to confer those rights, that sur:l
was to be held in trust for all such freedmen, and only such
freedmen, as should remove from the territory. The treaty
was not complied with either by the Indians or the United
States. No rights were conferred upon the freedmen; 1o
freedmen were removed, and the statutes were enacted and
the agreements were made that we have described. But ti}?se
statutes and agreements gave no rights to the freedmen. Ihel
only explicit provision for the freedmen was the allf)tment of
forty acres of land to each of them. They claim t0 P
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beneficiaries of the $300,000, but the disposition of that under
the treaty was to be in the United States, and only to be
used for freedmen who should remove from the territory.
None have removed. There is an intimation in the brief of
their counsel that in their memorials to Congress they ex-
pressed a willingness to remove, but Congress did not choose
and has not chosen to remove them ; indeed, has provided for
the exact opposite—provided for the allotment of homes to
them out of the lands of the Indians and for payment to
the Indians therefor if it should be determined, in this suit,
that the freedmen were not, independently of that agree-
ment, “entitled to allotments in Choctaw and Chickasaw
lands.”
As we hold the freedmen were not so entitled, the decree of
the Court of Claims is
Affirmed.

DELAWARE INDIANS ». CHEROKEE NATION.

APPEAL FROM THE COURT OF CLAIMS.
No.240. Argued December 1, 2, 1903.—Decided February 23, 1904.

I“g Sl‘"t brought under § 25 of the act of June 28, 1898, 30 Stat. 495, by the
d&::a.re_ Indun}s Temdin.g in the Cherokee Nation for the purpose of
Nat; mining their .1'1ghts in and to the lands and funds of the Cherokee
Naf 1011' under their contract and agreement with the Cherokee Nation
of April 8, 1867.

Het‘ld t}lllab the registered Delawares acquired in the 157,000 acres set off
d(:lrtininll_‘fzast‘ ;)f th(? ninety-sixth meridian only the right of occupancy
e "tonet}‘l"lt U Tl?&ht‘u;.)on allotment of the lands to not less than 160
g tooi 011' Wlth.thexr improvements, and their children and descend-
B o only the rights of other citizens of the Cherokee Nation as the

5o Gt e e e
2 at the Cherokee Nation has been recognized as a distinct political

mmunity, Cherokee Fund Cases, 117 U. S. 288, having its own consti-
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tution and laws and power to administer the same, and it was not the
purpose of the enabling act under which this suit was brought to revise
the political action of the administration of the Nation in admitting
persons to citizenship therein under authority of provisions of its con-
stitution which were in force when the Delawares were consolidated with
the Cherokee Nation.

Held that the enabling act contemplated a judgment of the court, deter-
mining the rights of the Delawares and Cherokees in the lands and funds
of the Cherokee Nation, in such wise as to enable a division to be made
conformable to the rights of the parties as judicially determined.

Held that the bill should not be dismissed because the Delawares have not
proved their asserted claims but a decree should be entered finding the
registered Delawares entitled to participate equally with Cherokee citi-
zens of Cherokee blood in the allotment of lands.

THE facts are stated in the opinion of the court.

Mr. Walter S. Logan, with whom Mr. Charles M. Demond
was on the brief, for appellants.

Mr. John J. Hemphill and Mr. William T. Hulchings for
respondents.

MR. Justice DAy delivered the opinion of the court.

On June 28, 1898, the Congress of the United States passed
an act entitled ‘“ An act for the protection of the people of the
Indian Territory and other purposes.” 30 Stat. 495. By the
twenty-fifth section of the act it is provided:

“That before any allotment shall be made of Jands in the
Cherokee Nation, there shall be segregated therefrom by the
commission heretofore mentioned, in separate allotments of
otherwise, the one hundred and fifty-seven thousand six hun-
dred acres purchased by the Delaware tribe of Indians from
the Cherokee Nation under agreement of April eighth, ei.ght?eﬂ
hundred and sixty-seven, subject to the judicial determinatiod
of the rights of said descendants and the Cherokee Nation'under
said agreement. That the Delaware Indians residing In the
Cherokee Nation are hereby authorized and empowered t0
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bring suit in the Court of Claims of the United States, within
sixty days after the passage of this act, against the Cherokee
Nation, for the purpose of determining the rights of said Dela-
ware Indians in and to the lands and funds of said nation under
their contract and agreement with the Cherokee Nation dated
April eighth, eighteen hundred and sixty-seven ; or the Cherokee
Nation may bring a like suit against said Delaware Indians;
and jurisdiction is conferred on said eourt to adjudicate and
fully determine the same, with right of appeal to either party
to the Supreme Court of the United States.”

Under this seetion the present suit was prosecuted in the
Court of Claims by the Delaware Indians residing in the Chero-
kee Nation, as a tribe and individually, joined by certain others
suing for the surviving registered Delawares, their children,
descendants and personal representatives, against the Cherokee
Nation, for the purpose of determining the right of the Delaware
Indians “in and to the lands and funds of said nation” under
the contract and agreement with the Cherokee Nation dated
April 8, 1867. This contract sets forth:

“Now, therefore, it is agreed between the parties hereto,
subject to the approval of the President of the United States,
as follows:

: “The Cherokees, parties of the first part, for and in considera-
t%on of certain payments and the fulfillment of certain econdi-
UOI}S hereinafter mentioned, agree to sell to the Delawares for
their occupancy, a quantity of land east of the line of the 96°
Vf'est longitude, in the aggregate equal to one hundred and
sixty acres for each individual of the Delaware tribe, who has
E“;"&Pnroﬂed upon a certain register made February 18, 1867,
b(}‘iﬁ f‘t;)eliware agent, and on file in the Office of Indian Affa%rs,
COungtr ?tlst (;;f‘ Del'awares who elect to remove to the ‘ Indian
a D:{;W,O which h:%t may be added, only with the consent of
15 with‘dre council, the nan.les'of such ’other Delawares as
" h(: lfl one month after signing of this agreement, desire

> added thereto, and the selections of the lands to be pur-

ch
ased by the Delawares may be made by said Delawares in
VOL. cxer—9
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any part of the Cherokee reservation east of said line 96° not
already selected and in possession of other parties, and in case
the Cherokee lands shall hereafter be allotted among the mem-
bers of said nation, it is agreed that the aggregate amount of
land herein provided for the Delawares to include their im-
provements according to the legal subdivisions when surveys
are made (that is to say, one hundred and sixty acres for each
individual), shall be guaranteed to each Delaware incorporated
by these articles into the Cherokee Nation, nor shall the con-
tinued ownership and occupancy of said land by any Delaware
so registered be interfered with in any manner whatever with-
out his consent, but shall be subject to the same conditions and
restrictions as are by the laws of the Cherokee Nation imposed
upon native citizens thereof.

“Provided that nothing herein shall confer the right to
alienate, convey or dispose of any such lands except in accord-
ance with the constitution and laws of said Cherokee Nation.

““And the said Delawares, parties of the second part, agree
that there shall be paid to the said Cherokees from the Delaware
funds now held or hereafter received by the United States, 8
sum of money equal to one dollar per acre for the whole amount
of one hundred and sixty acres of land for every individu'ﬂl
Delaware who has already been registered upon the aforesaid
list, made February 18, 1867, with the additions thereto here-
tofore provided for.

““And the Secretary of the Interior is authorized and re-
quested to sell any United States stocks belonging to the
Delawares to procure funds necessary to pay for said lan.ds;
but in case he shall not feel authorized, under existing treaties,
to sell such bonds belonging to the Delawares, it is agreed that
he may transfer such United States bonds to the Cherokee
Nation, at their market value, at the date of such transfer.

“And the said Delawares further agree that there shallnb(’
paid from their funds now or hereafter to come into POSS?SSIOH
of the United States a sum of money which shall sustain th‘;
same proportion to the existing Cherokee national fund tha
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the number of Delawares registered as above mentioned and
removing to the Indian country sustains to the whole number
of Cherokees residing in the Cherokee Nation. And for the
purpose of ascertaining such relative numbers the registers of
the Delawares herein referred to, with such additions as may
be made within one month from the signing of this agreement,
shall be the basis of calculation as to the Delawares, and an
accurate census of the Cherokees residing in the Cherokee
Nation shall be taken under the laws of that nation within four
months, and properly certified copies thereof filed in the Office
of Indian Affairs, which shall be the basis of caleulation as to
the Cherokees.

“ And that there may be no doubt hereafter as to the amount
to be contributed to the Cherokee national fund by the Dela-
wares, it is hereby agreed by the parties hereto that the whole
amount of the invested funds of the Cherokees, after deducting
all just claims thereon, is $678,000.

“And the Delawares further agree that in calculating the
to?al amount of said national fund there shall be added to the
said sum of $678,000 the sum of $1,000,000, being the estimated
value of the Cherokee neutral lands in Kansas, thus making
the v.vhole Cherokee national fund $1,678,000; and this last
mentioned sum shall be taken as the basis for calculating the
?m‘lount which the Delawares are to pay into the common fund.

‘Provided, that as the $678,000 of funds now on hand be-
longing to the Cherokees is chiefly composed of stocks of differ-
;’;ljllvztvlues, the Secretary of the Interior may transfer from the
I'mj‘:):‘zsdt(i) the Cherokees a proper proportion of the sto<}ks
okic: :h llybth? Delawares of like grade and' va?ue, whu?h
g jr | e in part of the pro rata contribution herein
Nat‘ionv- A thy the Delawares to the funds of th(.e Cherokee
nelawu’r iy € balance of thef pro rata cor.ltnbutlon by the
it 0 said fund shall be in cash or United States bonds,

Y arket value.
mayAglfa;E’ and all proceed§ of stocks, whenever the same

il due or be sold, received by the Cherokees from the
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Delawares under the agreement, shall be invested and applied
in accordance with the twenty-third article of the treaty with
the Cherokees of August 11, 1866.

“On the fulfillment by the Delawares of the foregoing stipu-
lations, all the members of the tribe registered as above pro-
vided, shall become members of the Cherokee Nation, with the
same rights and immunities, and the same participation (and
no other) in the national funds, as native Cherokees, save as
hereinbefore provided.

‘““And the children hereinafter born of such Delawares so
incorporated into the Cherokee Nation shall, in all respects, be
regarded as native Cherokees.”

The treaties which led up to this agreement are referred to in
the contract and were ratified in 1866. The fifteenth article
of the treaty of August 11,1866, between the United States and
the Cherokee Nation provided:

‘“Article XV. The United States may settle any civilized
Indians, friendly with the Cherokees and adjacent tribes, within
the Cherokee country, on unoccupied lands east of 96 degrees,
on such terms as may be agreed upon by any such tribe and
the Cherokees, subject to the approval of the President of the
United States, which shall be consistent with the following
provisions, viz: Should any such tribe or band of Indians
settling in said country abandon their tribal organization,
there being first paid into the Cherokee national fund a sum
of money which shall sustain the same proportion to the then
existing national fund that the number of Indians sustain to
the whole number of Cherokees then residing in the Cherok.ee
country, they shall be incorporated into and ever after remain
a part of, the Cherokee Nation, on equal terms in every reSP’e"'D
with native citizens. And should any such tribe, thus SPtF]ng
in said country, decide to preserve their tribal organizations
and to maintain their tribal laws, customs, and usages, not
inconsistent with the constitution and laws of the (‘herok(’:(’
Nation, they shall have a district of country set off for therr
use by metes and bounds equal to one hundred and sixty acres
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if they should so decide, for each man, woman, and child of
said tribe, and shall pay for the same into the national fund
such price as may be agreed on by them and the Cherokee
Nation, subject to the approval of the President of the United
States, and in cases of disagreement the price to be fixed by
the President.

“And the said tribe thus settled shall also pay into the na-
tional fund a sum of money, to be agreed on by the respective
parties, not greater in proportion to the whole existing national
fund and the probable proceeds of the lands herein ceded or
authorized to be ceded or sold than their numbers bear to the
whole number of Cherokees then residing in said country, and
thence afterwards they shall enjoy all the rights of native
Cherokees. But no Indians who have no tribal organizations,
or shall determine to abandon their tribal organizations, shall
be permitted to settle east of the ninety-sixth degree of longi-
tude without the consent of the Cherokee national council, or
of a delegation duly appointed by it, being first obtained.
And no Indians who have and determine to preserve their tribal
organizations shall be permitted to settle, as herein provided,
east of the ninety-sixth degree of longitude without such con-
sent being first obtained, unless the President of the United
States, after a full hearing of the objections offered by said
council or delegation to such settlement, shall determine that
the objections are insufficient, in which ecase he may authorize
the settlement of such tribe east of the ninety-sixth degree of
longitude.”

Article TV of the Delaware treaty, referred to in the agree-
ment of April 8, 1867, is in the following terms:

“Article IV. The United States agree to sell to the said
Delaware Indians a tract of land ceded to the government by
the C.hoctaws and Chickasaws, the Creeks, or the Seminoles,
:)F Vl‘)’hlch may be ceded by the Cherokees in the Indian country,
l‘gn ne ;slected. by the Delawares in. one body in as compact a
S }laractlcable, 80 as .to contain timber, water, and agri-

ands, to contain in the aggregate, if the said Delaware
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Indians shall so desire, a quantity equal to one hundred and
sixty (160) acres for each man, woman, and child who shal
remove to said country, at the price per acre paid by the United
States for the said lands, to be paid for by the Delawares out
of the proceeds of sales of land in Kansas, heretofore provided
for. The said tract of country shall be set off with clearly and
permanently marked boundaries by the United States; and
also surveyed as public lands are surveyed, when the Delaware
council shall so request, when the same may, in whole or in
part, be allotted by said eouncil to each member of said tribe
residing in said country, said allotment being subject to the
approval of the Secretary of the Interior.”

At the time of moving upon these lands there were 98
registered Delawares, of whom 212 survived at the beginning
of this suit, together with children and descendants of those
deceased.

The agreement of April 8, 1867, was before this court in the
case of the Cherokee Nation v. Journeycake, 155 U. S. 1%.
While the precise questions involved in the present controversy
were not then before the court, the rights adjudicated turned
upon the construction of the agreement of April 8, 1867, afld
its nature and the history of the events which led up to it
execution by the parties thereto were the subjects of considers-
tion and determination by this court. In that case it was h?ld
that under the agreement the registered Delawares were -
corporated into the Cherokee Nation, and as members and
citizens thereof were entitled to participate in the proceeds of
the sale of a portion of the Cherokee lands upon equal terms
with native Cherokee citizens. The claim is made that.th"
contract of 1867 secured to the registered Delawares individu-
ally, or to the Delawares as a tribe, the 157,000 acres of l.ﬂnd
which were to be set off to them east of the ninet-.Y'S‘Xt_‘h
meridian.  This agreement was made and entered mnto I
pursuance of the treaty stipulations hereinbefore refe*‘rre'd fo.
And while it may be regarded as arising from these prehn'nnary
treaties with the United States, the care with which 1t Wi
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made and the evident intention of the parties to deal at arm’s
length with full knowledge of their respective rights and aims,
leaves little to be gained from these preliminary treaties as an
aid to construetion, except as a means of placing ourselves in
the situation of the parties when the contract was signed and
delivered. It is the claim in behalf of the Delawares that if
not technieally an estate in fee, one was conveyed permanent
in its character and transmissible by descent to the children
and kin of the registered Delawares, or at least it was a holding
which should endure so long as the Delawares and their de-
scendants continued to exist as a tribe.

It was held in the Journeycake case to be the purpose of this
agreement to incorporate the registered Delawares into the
Cherokee Nation, with full participation in the political and
property rights of citizens of that nation. As a part of the
general agreement, provision is made for rights in certain lands
as a home for the Delawares who are to remove from their
Kansas lands to the Indian Territory. These lands are to pass
to registered Delawares and they are to have the privilege of
selecting them from unoccupied lands east of the line 96 de-
grees west longitude. This right is conferred not upon the
Delaware Nation, but upon certain registered Delawares who
aye to be incorporated into the Cherokee Nation. To such is
glven a quantity of land equal in the aggregate to 160 acres
for each registered Delaware, whose name is required to be
entered upon a register to be filed in the Office of Indian Affairs,
the lands thus conveyed being distinctly declared to be sold to
the Delawares ““for their occupaney.” This limitation, in
what may be characterized as the habendum clause of the con-
Z;i’jfcsryl 0(11988 no.t import a ‘holding beyond the life of the first
. ter;ure i;S E}I::lrelty Inconsistent with the 1dea. of permanency
i i Indie: att'i] conveyed unlf%ss there is somet}.nng in
i e an titles to lands or in the terms of the instru-
TR éq {Teslan enlargement oi: an estate fcr occupancy
of Occupanc/y ?Smt\}'la ent .of a fee. Tt is argued that an estate

e ordinary estate of the Indian tribes and
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embraces all the title held by them, the fee remaining in the
United States. There is nothing to prevent the United States
if it chooses to convey a fee to the Indian tribes from so doing

Indeed, in the sixteenth clause of the treaty with the Chero-
kee Nation of August, 1866, it is provided that a fee may be
conveyed to friendly Indians settled west of the ninety-sixth
meridian. But for the present purpose, it is unnecessary to
speculate as to the nature of the Indian title derived from the
United States by treaty. The nature and extent of the Chero-
kee title has been settled by previous adjudications of this court.
In the case of Cherokee Trust Funds, 117 U.S. 288, 308, it was
held that the lands in the Cherokee Nation belonged to them
as a political body, and not to its individual members, and
speaking of the rights of individual Cherokees it was said: ““He
had a right to use parcels of the lands thus held by the nation,
subjeet to such rules as its governing authority might pre-
secribe.”

The lands of the Cherokee Nation are not held in individual
ownership, but are public lands, though held for the equal
benefit of all the members. Stephens v. Cherokee Nation, 174
U. 8. 445, 488; Cherokee Nation v. Hitchcock, 187 U. 8. 294
Under the patent issued to the Cherokees for their lands, what-
ever title conveyed was to the Cherokees as a nation, and no
title was vested in severalty in any of the Cherokees. ~Cherokee
Nation v. Journeycake, 155 U. S. 196, 207.

In an agreement incorporating certain Delawares into the
Cherokee Nation it is important to consider under what terms
and conditions its citizens held and used the lands occupied
by them. We are here dealing with the extent of the title con-
veyed as beiween Indian tribes, and the question is what did
the Cherokees convey in the agreement to the Delawares who
came within the terms of the compact and who were to be
incorporated into the Cherokee Nation. In addition to”the
limitations expressed in the conveyance, “for occupancy, W¢
find other terms of the instrument inconsistent with the gra-nt
of a perpetual estate. It is provided that in case the Cherokee
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lands shall hereafter be allotted among the members of said
nation, the aggregate amount of land provided for the Dela-
wares to include their improvements according to the legal
subdivisions when surveys are made (that is to say, one hun-
dred and sixty acres for each individual), shall be guaranteed
to each Delaware incorporated by the articles into the Cherokee
Nation. The lands which are for occupancy of the Delawares
are deseribed as ““ Cherokee lands,” and a provision made which
secures 160 acres to include their improvements to each regis-
tered Delaware in case of allotment. If the full title was in-
tended to be transferred to the Delawares, either as a tribe or
individually, this stipulation: to secure the rights of the Dela-
wares in the contingency named was entirely superfluous.
Further, the contract reads: ‘Nor shall the ownership and
occupancy of said lands by any Delawares so registered be
interfered with in any manner whatsoever without his consent,
but shall be subject to the same conditions and restrictions as
are by the laws of the Cherokee Nation imposed upon the native
citizens thereof. Provided, that nothing herein shall confer
fche right to alienate, convey or dispose of any such land except
n accordance with the constitution and laws of said Cherokee
Nation.”

These stipulations, wholly inconsistent with the full title of
the Delawares to the lands in question, must be read in the
light of the constitution and laws of the Cherokee Nation as
to the holding of land by Cherokee citizens.

The provisions of the Cherokee constitution and the statutes
bassed in pursuance thereof pertinent to the subject are col-
lected in the opinion of the Court of Claims in the Journeycake
case, and are cited in a note to the opinion of this court in the
same case. 155 U. 8. 196, 207. From them it is apparent
;1}(1)‘;5 iiﬁislto dbe held upon ?he same terms as the Cherokees
T in s cannot be gh(.anated by. those who occupy jcmd
4 indiv"d uf :lhe own.ershlp is 1.odged in the Chequee Nation.
Ly 1dual has no rlght to ahq.enate or lease the lands. The

grants and restricts the right of oceupancy. The title
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to the lands is vested in the government, to be held and con-
trolled in such wise as to promote the general welfare. Under
these restrictions and conditions the registered Delawares held
the lands set apart for their occupancy. In the laws of the
Cherokee Nation we find that the use of the terms * for use and
occupancy ” was not an unfamiliar form of expression in de-
seribing the character and limitation upon the right of private
ownership. Thus in the aet relating to the public domain,
and reserving tracts of lands one mile square along railroads
at stations, and providing for the sale of town lots, it is pro-
vided that the purchaser shall acquire no other rights than
those of use and occupancy. If the lands in question were
granted in perpetuity to the Delawares, we have the awarding
of an estate of this character carved out of lands recognized in
the agreement as continuing to be Cherokee lands, belonging
to the nation which expressly limits the conveyance of its lands
to its own citizens for use and occupancy only. Again, if it
was intended to provide for the children or heirs of the first
takers—the registered Delawares—we should expect to find
some words in the agreement competent for that purpose
conceding that the technical terms of the common law to create
an estate in fee need not have been used. As to the children
of the registered Delawares we find this specific provision:
““And the children hereafter born of such Delawares so incor-
porated into the Cherokee Nation shall in all respects be re-
garded as native Cherokees.” This provision is utterly incon-
sistent with the grant of an estate in the lands to survive the
““occupancy” of the registered Delawares. Such children are
to have the rights of native Cherokees and no more. Their
parents were incorporated into the Cherokee Nation with cer-
tain specific rights; the children were to stand upon an equality
with their adopted brethren of the Cherokee blood.

The importance of the issue now distinctly made as PO the
title to these lands has led us to give renewed examination to
the question of the extent and character of the interest con-
veyed to the Delawares, in the lands in controversy. In the
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Journeycake case, while it is true that the precise question was
not the same as is now presented, full consideration to all the
terms of this contract was given in order to determine the
interests of the Delawares in the Cherokee lands sold, and the
court, speaking by Mr. Justice Brewer, used this pertinent
language, the force of which has not been diminished in the
light of subsequent examination aided by the arguments and
briefs of counsel now presented: “So far as the provision in
the agreement for the purchase of homes is concerned, it will
be perceived that no absolute title to these homes was granted.
We may take notice of the fact that the Cherokees in their long
occupation of this reservation had generally secured homes for
themselves; that the laws of the Cherokee Nation provided for
the appropriation by the several Cherokees of lands for personal
occupation, and that this purchase by the Delawares was with
the view of securing to the individual Delawares the like homes;
that the lands thus purchased and paid for still remain a part
of the Cherokee reservation. And as a further consideration
for the payment of this sum for the purchase of homes the
Delawares were guaranteed not merely the continued occu-
bancy thereof, but also that in case of a subsequent allotment
I severalty of the entire body of lands among the members
of the Cherokee Nation, they should receive an aggregate
amount equal to that which they had purchased, and such a
distribution as would secure to them the homes upon which
f].ley had settled, together with their improvements. So that
if, when the allotment was made, there was for any reason not
land enough to secure to each member of the Cherokee Nation
W{-: acres, the Delawares were to have at least that amount,
inu the deficiency would have to be borne by the native Chero-
d:tinz:(’bg f(llt;l.of %n (ci)ther .WOI'dS, there was no purchase of a
i#ibes. s i ands, asin _th? case of the settlement of ot-her
The in‘A .ivid els ]V)Vlthln the limits of- the Cher'okee reservation.
e (:her::}i elaware's took their homes in and r(.emainir.lg
e e reservatlol}, and as lands to be considered in

~ Subsequent allotment in severalty among the members of
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the Cherokee Nation. All this was in the line of the expressed
' thought of a consolidation of these Delawares with and the
. absorption of them into the Cherokee Nation as individual
| members thereof. If it be said that all of the Delaware trust
| funds were not turned into the national fund it will be remem-
bered that there was no impropriety in the reservation of a
part thereof in order to enable the Delawares to make such
improvements as they might desire on the tracts that they
selected for homes, and-also that there was no certainty that
all the members of the Delaware tribe would elect to remove
to the Cherokee country, and that those who remained in Kan-
sas were entitled to their share in the Delaware national funds.”

If such be the true construction of the agreement, it is never-
theless insisted that it should not be literally enforced in view
of the understanding of the parties, more particularly of the
Delawares, that they were thereby receiving full title to the
occupied lands. To establish this contention it is elaimed that
in view of the character of the contracting parties they shoul!
not be held to the strict rule of evidence which denies the con-
petency of parol testimony to contradiet written agreements,
and a class of cases is cited of which Worcester v. Georgia, 6 Pet.
515, may be taken as an example. The language of Mr. Jus-
tice McLean is quoted, in which he said (p. 582):

““The language used in treaties with the Indians should never
be construed to their prejudice. If words be made use of
which are susceptible of a more extended meaning than their
1 plain import, as connected with the tenor of the treaty, they
should be considered as used in the latter sense. . . . HoW
the words of the treaty were understood by this unlettered
people, rather than their critical meaning, should form the rule
of construction.”

But the learned Justice was here dealing with a treaty nego-
tiated between the representatives of the United States qnd
; those of the Indians, wherein the disparity of the contracting
' parties in edueation and knowledge of law and the use of lan-
' guage is obvious.
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The contract of April 7, 1867, was negotiated between repre-
sentatives of Indian nations meeting upon equal terms. In
the testimony of John G. Pratt, called for the Delawares, and
at one time Indian agent for the Delaware ageney, it appears:

“Question. Do you know whether or not the agreement
frequently referred to in your testimony was read over to the
two delegations representing the Delawares and Cherokee tribes
of Indians?

“ Answer. It was read over repeatedly; read over and cor-
rected and altered and read over again several times, and each
party put in his suggestions, until they finally harmonized.

“Question. Then, as I understand, the agreement, as finally
signed, expressed the wishes of both sides, and both sides were
fully satisfied with all it contained?

“Answer. No; the Delawares were not satisfied, but they
signed because it was the best they could do. They wanted
to own the land outright.

“Question. They did not contend at any time afterwards
that the agreement did not fully express what they intended
to express, did they?

“Answer. No, sir; I did not hear anything of that kind.”

We can perceive no room in this case for a departure from
the familiar rules of the law protecting written agreements
from the uncertainties of parol testimony. The testimony
offered was in the main that of interested persons nearly thirty
years after the agreement had been reduced to writing and
Slgnffd by the parties thereto. Nor can we find a latent am-
blgu}ty in the terms of the contract which requires the ad-
fmission of parol testimony to explain its effect. In the light
of the circumstances and the language used in the writing, its
construction is not rendered difficult because of latent am-
biguities. It is claimed as a cogent circumstance, which
should be considered in construing this agreement, that the
Cherokee Nation received one dollar per acre for these lands
@ sum sufficient to cover their full value, and of consequent
tmportance in determining the character of the estate con-




OCTOBER TERM, 1903.
Opinion of the Court. 193 U. 8.

veyed. In the Journeycake case it was held that, in considera-
" tion of the sum paid for citizenship rights, the Delawares
obtained an interest in the lands of the Cherokee Nation, al-
though the same were not considered in making up the sum
paid for what has been denominated the right of citizenship.
In that case it is pointed out that at the time the agreement
under consideration was made the Cherokee Nation possessed,
in addition to the ‘“‘neutral” lands in Kansas, which were
estimated at $1,000,000 in making up the total of the Cherokee
national fund of $1,678,000 upon the basis of which the Dela-
wares paid into the common fund—

“Strip” lands in Kansas (about) 400,000 acres.
Lands west of 96 degrees, Indian Territory,
8,000,000
Lands east of 96 degrees, Indian Territory
Home reservation (about) 5,000,000

In that case it was held that the Delawares acquired a right
in the distribution of the proceeds, not only of the Kansas
lands, but as well in such sales as were made of this vast do-
main held by the Cherokee Nation. Of this feature of the
agreement Mr. Justice Brewer, in the Journeycake case, says:
‘“Neither should too much weight be given to the fact that the
Delawares were to pay for their homes at the rate of one dollar
an acre, for by that purchase they acquired no title in fee
simple, and it is not unreasonable to believe that the price thus
fixed was not merely as compensation for the value of the
lands, (to be taken in the eastern portion of the reservation,
where the body of the Cherokees had their homes, and there-
fore probably the most valuable portion of the entire reserva-
tion,) but also as sufficient compensation for an interest in t./hf’
entire body of lands, that interest being like that of the native
Cherokees, limited to a mere occupancy of the tracts set apart
for homes, with the right to free use in common of t}.le un-
occupied portion of the reserve, and the right to share in any
future allotment.”
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We conclude, then, that the registered Delawares acquired
in these lands only the right of occupancy during life, with a
right upon allotment of the lands, to not less than 160 acres
together with their improvements, and the children and de-
scendants of such Delawares took only the rights of other
citizens of the Cherokee Nation as the same are regulated by
its laws.

The bill further seeks to exclude from the allotment of
Cherokee lands and funds certain citizens alleged to have been
illegally admitted to citizenship, thereby wrongfully diminish-
ing the shares of the Delawares in the common property. At
the time of the agreement of April 7, 1867, the constitution,
sees. 2 and 5, of the Cherokee Nation had been amended to
read:

“Sec. 2. The lands of the Cherokee Nation shall remain
common property until the national council shall request the
survey and allotment of the same, in accordance with the
provisions of article 20th of the treaty of 19th July, 1866,
between the United States and the Cherokee Nation.

“Src. 5. No person shall be eligible to a seat in the national
council but a male citizen of the Cherokee Nation, who shall
have attained to the age of twenty-five years, and who shall
have been a bona fide resident of the district in which he may
be elected at least six months immediately preceding such
election.  All native-born Cherokees, all Indians, and whites
legally members of the nation by adoption, and all freedmen
Who have been liberated by voluntary act of their former
owners or by law, as well as freed colored persons who were
I the country at the commencement of the rebellion, and are
now residents therein, or who may return within six months
:‘:3 tht? 19th da}_f c.)f July, 1866, and their descendants who
ar;d g::rtlhlln the hm.lt.s of the Cherokee Nation, .shall be taken

Thes;r; Ce( ttO be. citizens o.f .the Cherol.cee Nation.”

D@Iaw;l vr(‘ 0NS ‘1t1.4t10na1 provisions were in full force vs'ihen the
e S acquired their rights and when they were incorpo-
¢4, or, as the agreement expressed it, ¢ consolidated,” with
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the Cherokee Nation. Under its terms the Delawares have
participated in political rights and have taken part in the
government of the nation. It is claimed that these amend-
ments were illegally adopted for want of compliance with au-
thorized methods for amending the national constitution.
3ut the nation has never undertaken to set them aside or call
in question their force and effect. They were in the funda-
mental law when the Delawares were made a part of the
Cherokee Nation and the rights exercised were only those
belonging to the nation when the Delawares saw fit to subject
themselves to the laws of a new nation of which they were to
become a component part upon equal terms with other citizens.
The Cherokee Nation has many of the rights and privileges of
an independent people. They have their own constitution
and laws and power to administer their internal affairs. They
are recognized as a distinet political community and treaties
have been made with them in that character. Cherokee Trust
Fund Cases, 117 U. S. 288. It is not reasonable to suppose
that in the act under which these proceedings were brought it
was intended to authorize inquiry into the administration of
the political affairs of the Cherokee Nation with a view to
setting aside the adoption of constitutional amendments and
the revision of political action in admitting persons to citizen-
ship in the nation under authority of its constitution. The
same conclusion disposes of the contention of the appellants
that relief can be granted in this case in respect to alleged
maladministration of the financial affairs of the Cherokee
Nation with a view to holding it to account in favor of the
Delawares prosecuting this suit. We are authorized by the
enabling act to determine the contractual rights of the Dela-
wares in the national lands and funds, not to overhal_ﬂ the
political and administrative action of the Cherokee Nation.
The act authorizing this suit contemplates a determinatiod
of the rights and interest of the Delawares residing in ?h"'
Cherokee Nation in the lands and funds of the Cherokee Nation
under the compact of April, 1867. That it was the purpose
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of Congress to have a full and final determination of such rights
is further shown in the Cherokee allotment act of July 1, 1902.
Section 23 of this act provides:

“Sgc. 23. All Delaware Indians who are members of the
Cherokee Nation shall take lands and share in the funds of the
tribe, as their rights may be determined by the judgment of
the Court of Claims, or by the Supreme Court if appealed, in
the suit instituted therein by the Delawares against the Chero-
kee Nation, and now pending; but if said suit be not deter-
mined before said commission is ready to begin the allotment
of lands of the tribe as herein provided, the commission shall
cause to be segregated one hundred and fifty-seven thousand
six hundred acres of land, including lands which have been
selected and occupied by Delawares in conformity to the
provisions of their agreement with the Cherokees dated April
eighth, eighteen hundred and sixty-seven, such lands so to
remain, subject to disposition according to such judgment as
may be rendered in said cause; and said commission shall
thereupon proceed to the allotment of the remaining lands of
'the tribe as aforesaid. Said commission shall, when final
Judgment is rendered, allot lands to such Delawares in con-
f(}rmity to the terms of the judgment and their individual
_“ghts thereunder. Nothing in this act shall in any manner
Impair the rights of either party to said contract as the same
may be finally determined by the court, or shall interfere with
the holdings of the Delawares under their contract with the
Che'FOkees of April eighth, eighteen hundred and sixty-seven,
until their rights under said contract are determined by the
courts .in their suit now pending against the Cherokees, and
said suit shall be advanced on the dockets of said courts and
determined at the earliest time practicable.”
de;lzifS(‘% acts cor}template a judgment of the court whic}} shall
lands nmg the rights of the Delawares and Cherokees in the
i an 'fl.ln.ds of the Cherokee Nation in such wise as to
Table a division to be made conformable to the rights of the

Parties as judicially determined. The Court of Claims ren-
VOL, cxcrr—10
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dered a decree dismissing the bill. Whilst agreeing with the
conclusions reached in that court, as to the rights of the Dela-
wares, we think the bill was broad enough in its allegations and
prayer for relief to require a definite settlement of the rights in
controversy. Instead of dismissing the bill we think a decree
should have been entered finding the registered Delawares
entitled to participate equally with Cherokee citizens of Chero-
kee blood in the allotment of lands of the Cherokee Nation,
with the addition that if there is not enough land to give to
each citizen of the nation 160 acres, then the registered Dela-
wares shall be given that quantity, together with their im-
provements. In all other respects the Cherokee -citizens,
whether of Delaware or Cherokee blood, should be given equal
rights in the lands and funds of the Cherokee Nation. The
decree dismissing the bill is so modified as to conform to the

terms just stated ; and as so modified it is
Affirmed.

GILES ». TEASLEY, BOARD OF REGISTRARS OF
MONTGOMERY COUNTY, ALABAMA.

GILES ». TEASLEY.
ERROR TO THE SUPREME COURT OF THE STATE OF ALABAMA.
Nos. 337, 338. Argued January 5, 1904.—Decided February 23, 1904.

The right of this court to review the decisions of the highest court of a State
is, even in cases involving the gravity of statements charging violations
by the provisions of a state constitution of the Fifteenth Amendme.”tv
circumscribed by the rules established by law, and in every case conig
to the court on writ of error or appeal the question of jurisdiction (e
be answered, whether propounded by counsel or not.

Where the state court decides the case for reasons independent of the Fed-
eral right claimed its action is not reviewable on writ of error by this
court. 2

A negro citizen of Alabama and who had previously enjoyed the right lto
vote, and who had complied with all reasonable requirements of
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hoard of registrars, was refused the right to vote for, as he alleged, no
reason other than his race and color, the members of the board having
been appointed and having acted under the provisions of the state con-
stitution of 1901, He sued the members of the board for damages for
such refusal in an action, and applied for a writ of mandamus to compel
them to register him, alleging in both proceedings the denial of his rights
under the Federal Constitution and that the provisions of the state con-
stitution were repugnant to the Fifteenth Amendment. The complaint
was dismissed on demurrer and the writ refused, the highest court of the
State holding that if the provisions of the state constitution were repug-
nant to the Fifteenth Amendment they were void and that the board of
registrars appointed thereunder had no existence and no power to act
and would not be liable for a refusal to register him, and could not be
compelled by writ of mandamus to do so; that if the provisions were
constitutional the registrars had acted properly thereunder and their
acfion was not reviewable by the courts.

Held that the writs of error to this court should be dismissed as such deci-
sions do not involve the adjudication against the plaintiff in error of a
right claimed under the Iederal Constitution but deny the relief de-
manded on grounds wholly independent thereof.

Tuese cases are writs of error to the Supreme Court of the
State of Alabama. ,

In No. 337, the action was brought to recover damages in
the sum of §5,000 against the board of registrars of Montgom-
ery County, Alabama, for refusing to register the plaintiff as
a qualified elector of the State. The substance of the com-
plam.t is: The plaintiff is a native of the State of Alabama,
aresident of Montgomery County for thirty years, and of the
voting precinet for more than two years. Ile applied for reg-
l‘Stratxon, having theretofore enjoyed the right of voting in the
‘Stat(‘; the application was made to the board of registrars on
Margh 13, 1902 ; the plaintiff complied with all reasonable
Pe‘?luh“e_.ment.s of the board, but was arbitrarily refused the right
(Ztl;i]glstratlon' for no other reason than his race and color.
s fi Eamg time a large number of negroes similarly si.tuated
o2 iv:Wlse r'efused, wk.ule all the .whlte men were reglstel.'ed
raise%l asnt cel}']tlf'icates,. w1tl30ut denial, nor was any question
plaintiff : od their quahﬁeatmng The registrars requir(?d the
s Wd}?t all members of. his race to.furnish the testimony
g ite men as to their qualifications and refused to ac-

PUthe testimony of colored persons, while all the white men

e e S S

e
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were registered without any proof except the oath of the ap-
plicant. It is alleged that sections 180, 181, 183, 184, 185, 186,
187 and 188 of article 8 of the constitution of the State of Ala-
bama, which went into effect November 28, 1901, under au-
thority of which the registrars were acting, was intended, de-
signed and enacted by the constitutional convention to deny
and abridge the right of the plaintiff and others of his race in
the State to vote, solely on account of race, color and previous
condition of servitude. The convention of the State of Ala-
bama, was composed entirely of white men, althougl the popu-
lation of the State is composed of 1,001,152 white and 827,545
colored persons. It is alleged that article 180 of said constitu-
tion is repugnant to the Fourteenth and Fifteenth Amend-
ments to the Constitution of the United States because sub-
divisions one and two of said section do not contain astatement
of qualifications applicable to all, regardless of race, color and
previous condition of servitude, but discriminate against negroes
solely on account of race. Subdivision three is unreasonable
and void, in not defining what character a good citizen must
have and what obligations he must understand under are-
publican form of government, and gives to the registrars a
wide discretion and authority and invests them with arbitrary
power. That section 181 of article 8 is repugnant to the said
amendments to the Constitution of the United States in that,
while it pretends to describe the qualifications of persons who
shall apply for registration after January 1, 1903, it was It
truth and in effect enacted to apply to the plaintiff and al
negroes of the State, and not to operate against and aﬂ“ectaf}y
white persons in the State, and is a part of a scheme to dl:
franchise the negroes of Alabama on account of race, color an

previous condition of servitude. By refusing to permit t:e
negroes to register the board of registrars is forcing them tO
wait until January 1, 1908, when section 181 comes into effe.ct'
It is charged that said board is composed excluslve!y of Whli{?
men, and the right of appeal given from the action of s2 ;
board to the Circuit Court and thence to the Supreme COU?“
of the State was given to more effectually hinder the plamtl-—-
and others of his race in their right to vote and not to accom
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plish their registration. The negroes are excluded from serv-
ing on juries in the trial courts of the State and have been for
many years, although qualified for the service, on account of
race, color and previous condition of servitude. That on ap-
peal the plaintiff would encounter the same prejudice and ob-
tain the same result as before the board of registrars. The
defendants, well knowing the object of the constitutional pro-
visions, were appointed by the State to administer the same,
and while so engaged did wilfully and wrongfully refuse to
register the plaintiff and others of his race for no other reason
than their race and color, and thus deprived them of the right
to vote as electors of the State, contrary to the provisions of
tpe first section of the Fifteenth Amendment to the Constitu-
tion of the United States.
. In No. 338, the petition for mandamus contains like allega-
tions as to the right of the petitioner to be registered as a
voter in the State of Alabama, and avers that he is a person
of good character and understands the duties of citizenship
unQer arepublican form of government. The petitioner avers,
as in his petition for damages, his application to be registered
March 13, 1902, which was arbitrarily refused for the reasons
set fort.h in the petition for damages, contrary to the right of
tbe petitioner. He repeats the allegations as to the registra-
tTon of white persons, and avers that the denial of registra-
tion to him and others of his race was a denial by the State of
Alab‘fima of the equal protection of the laws and the denial of
h¥s right to vote solely on account of his race, color and pre-
vious conditi(?n of servitude, and was in violation of the Four-
t{')?'\tthdaqnd Fifteenth AI'nendments to the Constitution of the
purl zsex t?teks]. Alleg:atlons‘ are inserted as to the intent and
andpthe ‘Od t e State in callmg tpe constitutional convention
o ;lhoptlon of t.he constitution September 3, 1901. It is
lsﬁgof art.a]t the sections 180, 18'1, 183, 184, 185, 186, 187 and
A (110fe 8 of said new constitution were enacted with the
e Ol‘.the purpose set forth in the petition for dam-
nbegl:oes , egations are set forth as to the exclusion of the
= Oé r‘{?m represent.‘ihtlon, notwithstanding the part they
Pose of the population of the State. It is claimed that
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section 180 of article 8 is obnoxious and repugnant to the
Fourteenth and Fifteenth Amendments to the Constitution of
the United States, in that it divides the inhabitants into three
classes, viz: 1, soldiers’ class; 2, descendantsof soldiers’ class:
3, a class not soldiers nor their descendants. That the class
not soldiers or their descendants are under greater restrictions
and given greater burdens than the other classes. That sec
tion three is void and unreasonable, failing to define what
duties and obligations a citizen must understand under a re-
publican form of government, and gives too wide a discretion
to the registrars, amounting to vesting them with arbitrary
power. Subdivisions 1 and 2 do not contain a statement of
qualifications which are applicable to all alike, but discriminate
against the negroes of the State on account of race, color and
previous condition of servitude. The petition in mandamus
contains substantially the allegations of the petition for dam-
ages as to the manner in which the constitution was adopted,
and avers that section 181, describing the qualifications of per-
sons who apply for registration after January 1, 1903, was de-
signed and intended to apply to petitioner and others of his
race and not intended to operate against and affect white per-
sonsin the State of Alabama. Itiseharged thatin the counties
of Alabama colored persons are refused registration, whi'le,
under the same circumstances and possessing the same qualifi-
cations, white men are registered without objection, thereby
compelling colored men to wait until January 1, 1903, when
the provisions of section 181 will be in operation, and com’pel-
ling the colored men to have greater and different qualiﬁcatlf)ns
than are imposed upon the white men in the State, all of which,
it is charged, was in pursuance of a design to evade the terms
of the Fourteenth and Fifteenth Amendments to the Constitw
tion of the United States, and to deny to the plaintiff and
others of his race the equal protection of the laws, and‘ to de-
prive them of the right to vote solely on account of their Y'aC(‘:
color and previous condition of servitude. Petitioner repeats
the allegations of the former petition for damages as 0 thi
composition of the board of registrars, and the rodeY_ i
appeal from their action to the courts of the State, and claims
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that if such appeal was prosecuted it could not be heard and
determined before the election, but the hearing of the cases
would take many years. There are attached to the petition
as exhibits extracts from the speeches and debates in the con-
vention of Alabama. The petition charges that the board of
registrars refused to register colored men, so that not less than
75,000 of such persons were denied registration solely on ac-
count of race, color and previous condition of servitude, although
possessing the necessary qualifications of electors, while the
white men were permitted to register without let or hindrance.
Affidavits were filed with the petition setting forth the denial
of the right of colored persons in various counties in the State
of Alabama. The prayer of the petition is that the aforesaid
sections of the state constitution be declared absolutely null
and void as repugnant to the Fourteenth and Fifteenth Amend-
ments to the Constitution of the United States, and for a
writ of mandamus commanding the board of registrars to reg-
ister the plaintiff as a qualified voter of the State of Ala-
bama, and to issue to him a certificate of the fact, and the
like to all voters of his race in the State of Alabama who were
such under the constitution of the State prior to the adoption
of sections 180, 181, 183, 184, 185, 186, 187 and 188 of the
new constitution of the State. And that said board be further
commanded not to refuse to register said petitioner or other
n}embers of his race on account of their race or color and pre-
Vious condition of servitude.

To the petitions in both cases demurrers were filed in the
court of original jurisdiction, which were sustained, and upon
appellate proceedings in the Supreme Court of the State of
Alabama the decisions of the lower court were affirmed.

T its of ing this acti
hese writs .ot error seek to bring this action of the state
courts in review here.

Mr. Wilford H. Smith for plaintiff in error :
tioﬁ h\ia“sect(})lrd f:learly shows that no?hing but a Federal ques-
S erein presepted tf)'the highest court of Alabama
2] sion, an-d that its decision was absolutely necessary to
ermination of the causes, and that the judgment ren-
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dered by the Supreme Court of Alabama could not have been
rendered without deciding the Federal question. Johnsonv.
Lisk, 137 U. 8. 800; Wood Machine Co. v. Skinner, 139 U, S,
293.

It, however, undertook to avoid the Federal question rely-
ing on cases cited in 17 Am. & Eng. Ency. Law (2d ed.), 727.

This action has resulted in denying the rights claimed by
the plaintiff in error under the Constitution of the United
States, and to uphold the suffrage provisions of the constitu-
tion of Alabama, and the authority exercised under them,
which were drawn in question as being repugnant to the Fed-
eral Constitution, and it is well settled that this court has
Jurisdiction in such cases to review the decision of a state court.
Railway Co. v. Elliott, 184 U. S. 534.

The political nature of the rights involved cannot be urged
against the jurisdiction of this court. MePherson v. Blacker,
146 U. 8. 23. Wiley v. Sinkler, 179 U. 8. 58 ; Swafford v.
Templeton, 185 U. 8. 487, were suits for damages where political
rights under the Federal Constitution had been denied by vir-
tue of an unconstitutional state statute. See also Ainneen v.
Wells, 144 Massachusetts, 497.

All the material facts alleged by the plaintiff in error were
admitted by the demurrers.

The purpose of framers of the suffrage provisions of the con-
stitution of Alabama was repugnant to the Fourteenth and Fif-
teenth Amendments of the Constitution of the United States,
such ' purpose being to disfranchise the negroes without dis-
franchising any white man. Ak Kow v. Nunan, 5 Sawyer,
553 ; Cooley, Constitutional Limitations (3d ed.), p. 65;
Goedell v. Palmer, 15 App. Div. N. Y. 86.

Had the constitutional convention been called for the pur:
pose of establishing an educational or a property qualification,
or a qualification of good moral character for all the electors
of Alabama, black and white alike, and had carried out such &
purpose, the plaintiff in error and the negroes of that Con-
monwealth would have made no complaint. But the conver-
tion ‘made race and color the standard of qualiﬁcati.on .by
resorting to a trick or legerdemain of law in constitution
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making, as evidence by the addresses in the constitutional
convention on this subject.

The suffrage provisions of the constitution of Alabama are in
themselvesrepugnant to the Fourteenth and Fifteenth Amend-
ments to the Constitution of the United States by their lan-
guage and meaning, they being so artfully constructed as to
evade the prohibitions of the Federal Constitution, so that
white men alone can become electors and negroes can be ex-
cluded on account of their race and color and previous condi-
tion. Cox v. The State, 144 N. Y. 396; Colon v. Lusk, 153
N. Y. 188; Peoplev. Albertson, 55 N. Y. 50.

Not only were they constructed in defiance and in fraud of
the Federal Constitution, but with great ingenuity, so as to
make it difficult to get the question of their constitutionality
before the courts.

. Subd. 1 and 2, § 180, art. 8 are not such a statement of qual-
ifications as are applicable to and attainable by all alike, re-
gardless of race, color or previous condition, but were framed
purposely to discriminate against the negroes of Alabama, and
fo deny them the same rights as electors given to white men.
. Subd. 3, § 180, art. 8 is made so general and indefinite as to
invest the registrars with arbitrary power, so that they could
(.hser"lmma,te against negroes and favor white men. The cit-
izen is left to conjecture as to what kind of good character is
meant, whether good moral character, or good character for
peace or violence, or for honesty and fair dealing, or for truth
aIld_ veracity. Likewise is a citizen at a loss to know what or
;Vhlch of the manifold duties and obligations of citizenship he
S required to understand in order to meet the requirements
of this subdivision,
e
T _reglstrars were given the 1scre-
dai g(’) - (?' a 9ouf't, with the right of appeal from their
ol e Circuit Court, the.nce to the Supreme 001.1rt, in
oy &)'urpos.e the convention squght to accomplish by
iscretion and power and in view of the admitted

man T .
e (rll.er Eln which the registrars have used such discretion in
1scharge of the duties of their office.
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The admitted facts showing the suffrage provisions of the
Alabama constitution in actual operation establish that prac-
tically all white men in the State were admitted tothe electorate
and given life certificates, while practically all the negroes
were denied registration on account of their race and color
and previous condition, which alone would render them un-
constitutional, no matter what the intent was at the time of
their enactment, and no matter in what form of language they
were expressed. Yick Wo v. Hopkins, 118 U. 8. 856 ; Davis
V. McKeeby, 5 Nevada, 896.

Section 181 of the suffrage article is a part of one entire scheme
to evade the Fifteenth Amendment to the Constitution of the
United States, and to subject the negroes of Alabama toa
different test than that required of white citizens, and should
also be declared null and void, since it is admitted that prac
tically all the white men have been admitted to the electorate
for life under section 180, or the temporary plan, and prac-
tically all the negroes have been refused.

To allow section 181 to stand would be to sanction the dis
crimination against negroes, and force them to submit to an
educational and property qualification test not required of
white men, in contravention of the Fourteenth and Fifteenth
Amendments to the Federal Constitution. United States V.
Leeese, 92 U. S. 214, _

Fair and equal treatment as a citizen is all that the pla.intl'ff
in error and the negroes of Alabama are contending for in
this litigation, which treatment will be accorded wherever the
Fifteenth Amendment to the Federal Constitution is held in
proper esteem.

Mr. William A. Gunter for defendant in error:

The Fourteenth Amendment of the Constitution.anfi the
statutes to enforce its provisions relate only to civil rights.
Either to the privileges or immunities of citizens of thf‘
United States ; or, the right of life, liberty and proper tu‘l’
unless taken away by “due process of law;” or, the equ;i.
protection of the laws. = Slaughter House Cases, 16 Wall. 363
Strauder v. West Virginia, 100 U. S. 303-306 ; Gebson V. Miss-
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sssippi, 162 U. 8. 566 ; Virginia v. Rives, 100 U. S. 313;
Williams v. Mississippi, 170 U. S. 213.

The provisions of same amendment all have reference to
state action exclusively, and not to any action of private in-
dividuals.  Virginia v. Rives, 100 U. S. 318.

While under the fifth section of the Amendment Congress
may enforce the prohibitions whenever they are disregarded
by either the legislature, the executive, or the judicial de-
partment of the State, it is plain that the action of Congress
to enforce a limited power cannot extend beyond the power
granted.

The Fourteenth Amendment not only does not undertake
to deal with political rights, but in the second section ex-
pressly contemplates that the privilege of voting may be
denied at the pleasure of the State, attaching, however, a
penalty in the way of a reduction of representation. The
prohibitions of section one of the Amendment have no refer-
ence to political rights, and the authority of Congress, given
by the fifth section, is limited by the second section.

The Fifteenth Amendment is limited to a single matter and
the. power of Congress to enforce the same, by appropriate
Ieglslation, is also restricted to that item. The prohibition of
t£11§ amendment also refers to governmental action of the
.Un{ted States or by the State, and not to any action of private
ndividuals.  Virginia v. Rives, 100 U. 8. 818 ; Slaughter House
Cases, 16 Wall. 87, 77, 126.

The Fifteenth Amendment itself can never be violated ex-
cept by a State or the United States, and not by them until
there is a denial or restriction by some law of the right to vote.

.Toibmng a statute within the operation of the Constitu-
tion 1t must appear to be passed under a grant of power
EOnta}ned therein, Undted States v. Harris, 106 U. S. 35, and
aO bt“mg a case Wi"uhin a statute of the United States, it must
\\?ifsd: that the right, the enjoyment of which is interfered
s th,esr i granted or secured by the Constitution or the laws
s 8 b’ mtﬁd States. ‘Everythmg essen_tial to make out a case
ol ve (C, ar.'ged positively and not inferentially. United
8 V. Cruckshank, 92 U. S. 549, 555.
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On every writ of error to a state court the doctrine of 7es
Judicata is called in question. It must appear by all the cer-
tainty and according to the principles of res judicata, that a
Federal right was directly or necessarily involved and decided
adversely to the plaintiff in error claiming such right. If
there are several questions involved upon one or more of
which judgment may rest without the decision of a Federal
question, this court is without jurisdiction to hear the case.
New Orleans v. New Orleans Waterworks, 142 U. S. 84;
12 Notes to U. S. Rep. 64; Capital Bank v. Cadiz Bank, 172
U. 8. 425 ; Russell v. Place, 94 U. S. 606.

There is a single exception to the rule that this court wil
adopt the state construction of its statutes and constitution.
and that is “when it has been called upon to interpret the
contracts of States,” etc. Mobile & Ohio R. R. v. Tennesset,
153 U. 8. 492,493 ; Jefferson Bank v. Kelly, 1 Black, 436,443,
But if this court is not so restricted in this case, nevertheless
a view of the nature of the proceeding is conclusive that the
registrars were acting judicially. They were judges, anf?i
their action judicial, and not to be called in question by asuit
against them personally for damages. 17 Ency. of Law (%d
ed.), pp. 726, 727, 128 ; Flournoy v. City of Jeffersonville, 79
Am. Dec. 468 ; Bradley v. Fisher, 13 Wall. 335 ; 7 Notes {0
U. S. Rep. 712; Busteed v. Parsons, 54 Ala. 393, 401.

Neither the Fourteenth nor Fifteenth Amendments, or stat-
utes enforcing their provisions, overturn the rule that a ’])u‘(lge
is not liable eiviliter for judicial conduct.  Virginia v. R,
100 U. 8. 318; Harrison v. Nizon, 9 Pet. 503; United States
v. Harris, 106 U. S. 639 ; Hemsley v. Myers, 45 .Fed. Rep.
283; construing these amendments make it im possible to sup
pose that § 1979, Rev. Stat., was intended to take away o
state courts the right to pass judicially on questions before
them and within their jurisdiction.

No Federal question was raised in the case anc A
decided. Tt is impossible to discover the adjudication ot .
Federal question in the state court adversely to the fﬂgm
claimed, which is a sine gua non to the jurisdiction o1 ¥

y { 'inl"
court. Ins. Co. v. The Treasurer, 11 Wall. 208; Capital Bar

d adversely
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v. Cadiz Bank, 172 U. S. 430; Rev. Stat. § 709; Scott v.
Jones, 5 How. 8755 Michigan Central L. It. v. Michigan S.
R. R., 19 How. 379.

The demurrer in the state court which disposed of the case
did not controvert any Federal right. It only raised questions
of procedure as to sufficiency of pleading and of general juris-
prudence as to the individual liability of persons acting offi-
clally. If adismissal may rest upon one of several grounds
there is no right to confine it to any particular ground, and if
an appeal must be based on a decision of a particular ground,
when other questions equally may have been the point decided,
the predicate of appeal is wanting. Connecticut, etc., v. Wood-
ruff, 153 U. S. 689; Hammond v. Johnston, 142 U.S. 13;
New Orleans v. New Orleans W. W. Co., 142 U. 8.79; Dela-
ware Nav. Co. v. Reybold, 142 U. 8. 636. The Rev. Stat.
§. 1979, under which the action is brought, is unconstitu-
hfonal, and there is no basis for the suit, and if not unconstitu-
tional has no application to this suit. Uneted States v. Llarris,
106 U. S. 629, Baldwin v. Franks, 120 U. 8. 678, held that
Rev. Stat. § 5519, punishing violations of the third clause of
§ 1980, was unconstitutional, and in United States v. Reese,
92 U. 8. 214, Rev. Stat. §§ 2007, 2008, and 5506, were
held to be unconstitutional as too broad for the powers given
by. the Constitution to Congress; that they were not appro-
priate legislation.

Secti9n 1979, however, has no application to this case. ot
V- Indiana Mfg. Co., 176 U. 8. 68; Wiley v. Sinkler, 179
U. S 985 Swafford v. Templeton, 185 U. S. 4875 Logan v.
United States, 144 U. S. 293.

If the copst;itution of Alabama were a violation of the Fed-
e;‘lﬂl Constltut‘ion the effect would be to nullify and dis-
‘ilg‘"%e ghQG Sllltlre regiit.ration program. Lz parte Y arborough,

Th" - 651, 6655 Giles v. Ilarris, 189 U. S. 475.

5 :lltzioutrﬁ can only act .upon the? cases mac'le by the plead-
ng; i e case here simply discloses a judgment which
ssarily rest upon grounds not touching the construc-

t R
1on Of _the constitution of Alabama or any right claimed in
Obposition to its terms,

n
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And it is accepted, as an undeniable proposition, that the
“ Denials of equal rights in the action of the judicial tribunals
of the State are left to the revisory powers of this court”
Virginia v. Rives, 100 U. 8. 322; Strauder v. West Virgin-
ta, 100 U. 8. 310; In re Wood, 140 U. S. 218; Gibson v.
Mississippi, 162 U. S. 565, 583.

And, therefore, if the right in this case sought to be vindicated
rested upon a statutory declaration of a liability on the part
of judges, it would make no difference, for a statute holding
them liable ciwiliter would not be “appropriate legislation.”

As to the clauses of the state constitution objected to while
the history and circumstances of the enactment of Constitu-
tions may be looked at, it is only for the purpose of under-
standing and applying the words themselves where there is
obscurity or doubt about the real meaning. Bleaker v. He-
Pherson, 146 U. 8. 27; Ogden v. Saunders, 12 Wheat. 332;
Lake County v. Rollins, 130 U. 8. 670.

No legislative body can be held responsible for individual
declarations of members when it is not evident from the laws
themselves that the particular matter has been incorporated
in the enactment. The corpus delicti is wanting and there
can be no conviction, when the law does not disclose “the
bloody deed.” Fletoher v. Peck, 6 Cranch,87; Mazwl¥.
Dow, 176 U. 8. 601 ; Dodge v. Woolsey, 18 How. 874 ; [nited
States v. Des Moines, 142 U. S. 545 ; Downes v. Bidwell, 192
U. S. 254; Williams v. Mississippi, 170 U. 8. 222; Lake
County v. Rollins, 130 U. 8. 670.

The third class comprises, ¢ All persons who are Of good
character and who understand the duties and obligatlon% (_>f
citizenship under a republican form of government.” This
is a provision under which any citizen of any race or color of
previous condition of servitude worthy to be admitted asan
elector may be registered. It has been held by this court that
provisions of exclusion predicated on bad character, or ?(hlnls-
sion to privileges on “good character,” are not dlSCI'lm{n;]'j
tions against races. Williams v. Mississippe, 170 U. S. 2225
In re Wood, 140 U. S. 284 ; In re Jugiro, 140 U. 8. 291, 2%

If defendants committed any wrong or error in the admin-
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istration of the law, the law cannot be blamed for the admin-
istration; and their wrong, whatever it may have been, can
only be corrected by the revisory powers of this court, in the
original suit or application for registration. Where the ob-
jection is not founded on defects of the law itself, but relates
to its administration only, the remedy is only through the
revisory powers of the courts of the United States after the
state courts have decided against the claim or right founded
on the Constitution and laws of the United States. [n re
Wood, 140 U. S. 284 ; Gibson v. Mississippi, 162 U. 8. 583 ;
In re Frederick, 149 U. 8. 17 Virginia v. Rives, 100 U. S.
321.

The bad administration of other persons, if there has been
such, defendants in error are not accountable for ; nor is the
law itself to be blamed for administration not traceable
to its words. * Yick Wo v. Hopkins, 118 U. S. 356, distin-
guished.

It is suggested as a solution of the whole difficulty that if
Ithe Plan of registration under the Constitution of Alabamais
in violation of the Fifteenth Amendment of the Constitution,
the law is simply void and is not in the way of voting when
ballots may be offered, and that until a ballot is offered and
refl‘lsed, there is no ground for a private citizen to ask judicial
action against the validity of the void law of registration,
51nce,until then he is not injured. Zwrpin v. Lemon,187 U. S.
55 Tyler v. Judges of Registration, 179 U. 8. 405.

‘ And, on the other hand, if there was only bad administra-
zlﬁm of a valid law, the objection should have been made in
% (ilz‘:).lérs.e of an appeal provided for in cl. 6 of § 186 of the
Ha stitution. Tt must be presumed the state court would

Ve corrected ‘any abuse whatever. There was, therefore,
110 occasion for or right to a mandamus.
m;[:gssﬁ;dsﬂtg of all other questions, applic.ation for the
ik ;)u not be awarded ?fte}‘ the dete'nda,nts have
iy Oen. Elut of office bx expiration of : their term, anfi
e musTt) isci V obey the judgment, which this court, it
Shoul(’i i J lérld!l)’ know here to be the case. Case No. 338

ate.  United States v. Boutwell, 17 Wall. 604 ; Mills
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- V. Green, 159 U. 8. 651, 657; Century Dig. vol. 33, col. 2133,
sec. 52 ; col. 2151, sec. 60.

Mkr. Jusrice DAy, after making the foregoing statement, e
livered the opinion of the court.

The right to review in this court the judgment of a state
court is regulated by section 709 of the Revised Statutes. The
extent and nature of the remedy therein given has been the
subject of numerous decisions. The jurisdiction in the cases
now under consideration is invoked because of alleged denil
of the rights of the plaintiff in error, secured to him by the
Fourteenth and Fifteenth Amendments to the Constitution of
the United States. When the jurisdiction depends,as in the
present cases, upon a right, privilege or immunity under the
Constitution of the United States specially sct up and denied
in the state court, certain propositions, it is said by Mr. Chief
Justice Fuller, speaking for the court in Sayward v. Dennj,
158 U. S. 180, 184, are well settled, among others, “ The rightlon
which the party relies must have been called to the attention
of the court, in some proper way, and the decision of the court
must have been against the right claimed. Hoyt v. Shelion,
1 Black, 518 ; Maxwell v. Newhold, 18 How. 511,515 Onat
all events, it must appear from the record, by clear and neces
sary intendment, that the Federal question was directly I
volved so that the state court could not have given judgment
without deciding it.” It is equally well settled that if the de-
cision of a state court rests on an independent ground—on
which does not necessarily include a determination of thexFefl-
eral right claimed—or upon a ground broad enough to sustamn
it without deciding the Federal question raised, this court has
no jurisdiction to review the judgment of the state GOEFT:
New Orleans v. New Orleans Waterworks Co., 142 U. S.Yli;
FEustes v. Bolles, 150 U. 8. 361 ; Dower v. Richards, 151 U. >
658, 666 ; Wade v. Lawder, 165 U. S. 624, 628. . X

In every case which comes to this court on writ of eI‘I:Or ‘(’l
appeal the question of jurisdiction must be first answe;;l o
whether propounded by counsel or not, Defiance Waterwort
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Company v. Defiance, decided at this term, 191 U. S.184, In
No. 337, in which an action was begun against the registrars
for damages, the case was decided upon demurrer to the dec-
laration. The Supreme Court of Alabama placed its decision
affirming the lower court, which sustained the demurrer, upon
two grounds, as follows :

“If we accept (without deciding) as correct the insistence
laid in appellant’s brief that section 186 of article VIII of the
constitution of 1901 is void because repugnant to the Four-
teenth and Fifteenth Amendments of the Constitution of the
United States, then the defendants were wholly without au-
thority to register the plaintiff as a voter, and their refusal to
do so cannot be made the predicate for a recovery of damages
against them.

“On the other hand, if that section is the source of their
authority, the jurisdiction is expressly conferred by it upon
the defendants as a board of registrars to determine the qual-
ifications of plaintiff as an elector and of his right to register
as a voter. For their judicial determination that plaintiff did
1ot possess the requisite qualifications of an elector, and their
Judicial act of refusing to register him predicated upon that
determination, they are not liable in this action. 17 Am. &
Eng. Ency. Law (2d ed.), pp. 727, 728, and notes.— Affirmed.”
136 Alabama, 164.

A consideration of the plaintiff’s petition shows that it at-
tacked the provisions of the Alabama constitution regulating
the qualifications and registration of the electors of the State
asan attempt to disregard the provisions of the Fourteenth
and Fifteenth Amendments to the Constitution of the United
St{ites, by qualifying the whites to exercise the elective fran-
?h}Se and denying the same rights to the negroes of the State.
it 1salleged that sections 180,181,182,183,184, 185,186,187 and
bzf ;’é tlhge(;;xlabzgna constitu_bion, which took effect on No.Vem-
Pegistr’a Ao (fim under .Whlch the d(?fendants were appointed
Shniie A 141{) were acting ‘at the time, were enactefl bd\'r the
TR abama, through 1.ts delegat‘es to the cons.tltgtlonal

ention, to deny and abridge the right of the plaintiff and

ot. g 3
hers of his race to vote in the State on account of their color
VOL. cxenr—11
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and previous condition of servitude, without disfranchising a
single white man in the State. These sections of the Alabama
constitution were before this court in the case of Giles v. Har-
res, 189 U. S. 475, and the general plan of voting and regis-
tration was summarized by Mr. Justice Holmes, delivering the
opinion of the court as follows :

“By § 178 of article 8, to entitle a person to vote he must
have resided in the State at least two years, in the county one
year and in the precinct or ward three months, immediately
preceding the election, have paid his poll tax and have been
duly registered as an elector. By § 182, idiots, insane persons
and those convicted of certain crimes are disqualified. Subject
to the foregoing, by § 180, before 1903 the following male
citizens of the State, who are citizens of the United States, were
entitled to register, viz: First. All who had served honorably
in the enumerated wars of the United States, including those
on either side in the ¢ war between the States” Second. All
lawful descendants of persons who served honorably in the
enumerated wars or in the war of the Revolution. Third. ‘All
persons who are of good character and who understand the
duties and obligations of citizenship under a republican form
of government’ . . . By § 181, after January 1, 1903,
only the following persons are entitled to register: First.
Those who can read and write any article of the Constitution
of the United States in the English language, and who either
are physically unable to work or have been regularly engaged
in some lawful business for the greater part of the last twelve
months, and those who are unable to read and write solely be-
cause physically disabled. Second. Owners or husbands of
owners of forty acres of land in the State, upon which they
reside, and owners or husbands of owners of real or personal
estate in the State assessed for taxation at three hundred dol-
lars or more, if the taxes have been paid unless under conte§t-
By § 183, only persons qualified as electors can take ]?al‘t d
any method of party action. By § 184, persons not registered
are disqualified from voting. By § 185, an elector whose vote
is challenged shall be required to swear that the matter of th‘e
challenge is untrue before his vote shall be received. By § 186,
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the legislature is to provide for registration after January 1,
1903, the qualifications and oath of the registrars are pre-
seribed, the duties of registrars before that date are laid down,
and an appeal is given to the county court and Supreme Court
if registration is denied. There are further executive details
in § 187, together with the above-mentioned continuance of
the effect of registration before January 1, 1903. By § 188,
after the last mentioned date applicants for registration may
be examined under oath as to where they have lived for the
last five years, the names by which they have been known,
and the names of their employers.”

It is apparent that paragraph 3 of section 180, permitting
the registration of electors before 1903, of “all persons who
are of good character and who understand the duties and ob-
ligations of citizenship under a republican form of govern-
ment,” opened a wide door to the exercise of discretionary
power by the registrars. It is charged that this section, in
connection with section 181, permitting the registration of
certain persons after January, 1903, was intended to be so
carried into operation and effect that the negroes of Alabama
should be excluded from the elective franchise, and to permit
the white men to register before January 1, 1903, and thus
become electors, compelling the colored men to wait until after
January 1, 1903, and then to apply under conditions which
were especially framed and would have the effect to exclude
the colored man from voting. Itischarged that the registrars
well knew the scheme and purpose set forth in the complaint
to work the disfranchisement of negro voters and to qualify
the white voters to exercise the elective franchise, and it is
Chnljged that the defendants were appointed by the State under
sections of the state constitution adopted for the purpose of
(tl]eny ng the colored man the right to vote and under which
Wl:r;iziendsnts are undertakin.g to carry out the sche.me. and
register atch ing when they denied the right of the plaintiff to
b ycthe ’ﬁ tllS de.prlvmg hlm.of the right guaranteed to him
S I‘Sf ;}eetlon. of the Fifteenth A‘mend'ment to the Con-
Y &l the Umt:ed States.. A consideration of the al!ega—

1s complaint, to which the demurrer was sustained,
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makes apparent that the Federal right for which the plaintif
sought protection and the recovery of damages was that se-
cured by the amendment to the Federal Constitution, which
prohibits a State from denying to the citizen the right of suf-
frage because of race, color or previous condition of servitude.
But in the present case the state court has not sustained the
right of the State to thus abridge the constitutional rights of
the plaintiff. It has planted its decision upon a ground inde-
pendent of the alleged state action seeking to nullify the force
and effect of the constitutional amendments protecting the
right of suffrage. The first ground of sustaining the demurrer
is, in effect, that, conceding the allegations of the petition to
be true, and the registrars to have been appointed and quali
fied under a constitution which has for its purpose to prevent
negroes from voting and to exclude them from registration for
that purpose, no damage has been suffered by the plaintiff, be-
cause no refusal to register by a board thus constituted in de-
fiance of the Federal Constitution could have the effect to dis-
qualify a legal voter, otherwise entitled to exercise the elective
franchise. In such a decision no right, immunity or privilege,
the creation of Federal authority, has been set up by the plain-
tiff in error and denied in such wise as to give this court the
right to review the state court decision. This view renders
it unnecessary to consider whether, where a proper case Was
made for the denial of the right of suffrage, it would be‘ a dﬁ-
fence for the election officers to say that they were acting 1t
a judicial capacity where the denial of the right was solely
because of the race, color or previous condition of serv1tud§ of
the plaintiff. In the ground first stated we are of opimion
that the state court decided the case for reasons indepen{ient
of the Federal right claimed, and hence its action is not review:
able here.

In the case for a writ of mandamus the same atta'ck waj
made upon the action of the State of Alabamain adopting fm
enforcing the provisions of the state constitution Whl?h it “}?5
charged were adopted for the purpose of disfranchising the
negroes and permitting white men only to exercise the elective
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franchise. In the mandamus case the decision of the state
court, was :

“The petition in this case is for a writ of mandamus to com-
pel the board of registrars for Montgomery County to register
the petitioner as an elector. It alleges that sections 180, 181,
183, 184, 185, 186, 187 and 188 of art. VIII of the constitu-
tion of 1901, fixing the qualifications of electors and preserib-
ing the mode of registration, are unconstitutional because
violative of the Fourteenth and Fifteenth Amendments of the
Constitution of the United States. The prayerisin substance
that these sections of the constitution above enumerated be
declared null and void, and that an alternative writ of man-
damus issue to the board of registrars commanding them to
register as a qualified elector of the State of Alabama, upon
the books provided therefor, the name of petitioner and to
is.sue to him a certificate of the fact in disregard of said sec-
tions of the constitution, ete.

“ As these sections of the constitution assailed created the
board of registrars, fixed their tenure of office, defined and
prescribed their duties, if they are stricken down on account
of being unconstitutional, it is entirely clear that the board
\\'Ol'lld have no existence and no duties to perform. So then,
takmg the case as made by the petition, without deciding the
constitutional question attempted to be raised or intimating
anything as to the correctness of the contention on that ques-
tion, there would be no board to perform the duty sought to
be 9Qmpelled by the writ and no duty imposed of which the
pelitioner can avail himself in this proceeding, to say nothing
of his right to be registered.—Aflirmed.” 136 Alabama, 228.

We do not perceive how this decision involved the adjudi-
Catl_on of a right claimed under the Federal Constitution
zgamst the appellant. It denies the relief by way of man-
il?g}:ls,c;:gn‘ntting the allegf.ttiong of the petition as to the

Sl racter of the registration authorized in pursuance
of Vt‘h(? Alabama constitution.
dlel;)l:nlge?; fr(}uni adfequate to sustain the decis_iox} and wholly
i tho t e.rlg.hts set up by the 'plalr.ltlﬁ' as secured

Y the constitutional amendments for his protection.

n
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The plaintiff in error relies upon two cases adjudicated in
this court, Wiley v. Sinkler, 179 U. S. 58, and Swafford v.
Templeton, 185 U. 8. 487. In the former it was held that an
action may be sustained in a court of the United States against
election officers for refusing the plaintiff’s vote for member
of Congress. The allegations of the complaint are set forth
in full in the statement of the case, and it appears that the
board of managers were averred to be legally qualified to pre-
side at the Federal election, and as such wrongfully refused
the proffered vote of the plaintiff, a duly qualified elector,
willfully and without legal excuse. It was held that the com-
plaint was defective for not averring that the plaintiff wasa
duly registered voter. It appeared that the registration law
had not been held unconstitutional, and it further appeared
that if such was the fact plaintiff was not in a position toim-
pugn its constitutionality. In Swafford v. Templeton, it was
held that the Circuit Court erred in dismissing for want of juris-
diction an action kindred to that sustained in Wiley v. Sinkler,
wherein the plaintiff was denied the right to vote for member
of Congress, which was held to have its foundation in the
Constitution of the United States, with consequent jurisdiction
in a Federal court to redress a wrongful denial of the right.
Neither of these cases is in point in determining our right
to review the action of the state court in the case now before
us. It is apparent that the thing complained of, so farasit
involves rights secured under the Federal Constitution, is .t]le
action of the State of Alabama in the adoption and enforcing
of a constitution with the purpose of excluding from the exer-
cise of the right of suffrage the negro voters of the State, It
violation of the Fifteenth Amendment to the Constitution‘o‘f
the United States. The great difficulty of reaching the polit
cal action of a State through remedies afforded in the courts,
state or Federal, was suggested by this courtin Gles v. Harris,
supra.

In reaching the conclusion that the present writs of ke
must be dismissed the court is not unmindful of the gravity of
the statements of the complainant charging violation of a
constitutional amendment which is a part of the supreme law




SECURITY LAND & EXPLORATION CO. ». BURNS. 167
193 U. S. Statement of the Case.

of the land ; but the right of this court to review the decisions
of the highest court of a State has long been well settled, and
is circumseribed by the rules established by law. We are of
opinion that plaintiffs in error have not brought the cases
within the statute giving to this court the right of review.

The writs of error in both cases will be dismissed.

Mr. Justice McKrnna concurs in the result.

Mr. Justice HArLAN dissents.

SECURITY LAND AND EXPLORATION COMPANY w.
BURNS.

ERROR TO THE SUPREME COURT OF THE STATE OF MINNESOTA.
No. 127. Argued January 19, 1904.—Decided February 29, 1004.

Th.e general rule that in matters of boundaries natural monuments or ob-
v]e('ts will control courses and distances is not absolute and inexorable.

When the plat of a government survey is the result of, and founded upon a
gross fraud, and there is actually no lake near the spot indicated thereon,
and adopting the lake as it is actually located as a natural monument
would increase the patentee’s land fourfold, the false meander line can
be regarded as a boundary, instead of a true meander line, and the pat-
entee confined to the lots correctly described within the lines and distances
of .the plat of survey and of the field notes which he actually bought and
paid for.

Where the patentee has in fact received and is in possession of all the land
actually described in the lines and distances and is seeking for more on
the .theory that his plat of survey carries him to a natural boundary, a
denial of that right on the ground that the plat was fraudulent, and that‘ the
natural boundary did not actually exist anywhere near the spot indicated,
15 a legal defence which can be set up by defendant in an action in eject-

ment, and it is not necessary to seek the aid of a court in equity to obtain
a reformation of the patent.

Pris is an action of ejectment, commenced in the Distriet
Court., of St. Louis County, in the State of Minnesota, to recover
Ee}:taln lands in that county deseribed in the complaint. The

nal was by the court, and judgment was entered for the de-
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fendant, which was affirmed by the Supreme Court of Minne-
sota, and the plaintiff has sued out this writ of error to review
that judgment. 87 Minnesota, 97.

The following facts (among others) were found by the trial
court:

““1. That plaintiff is a corporation duly organized and exist-
ing under the laws of the State of Minnesota, and the defend-
ants are husband and wife.

2. In 1876, township fifty-seven north of range seventeen
west, in St. Louis County, Minnesota, was ordered by the
General Land Office of the United States to be surveyed, and
a contract for the survey thereof was made by the United
States surveyor general of the State of Minnesota with one
H. S. Howe, who, by said contract, was constituted a deputy
United States surveyor for said purpose. Under said con-
tract said Howe was required and undertook and agreed to
survey said township, to run out all section lines, and to set
posts making all section and quarter section corners through-
out said township where the same could be marked upon the
ground, and accurately to meander and establish upon the
ground meander posts of all lakes and streams found to exist
within said township.

““3. Thereafter said Howe ran and marked the exterior lines
of said township, except the south township line, which had
been previously surveyed, and set posts at all scction and
quarter section corners on said three exterior lines. He. also
set a meander post upon the north line of said township as
surveyed by him, where said line running west from the north-
east corner of said township first encountered the shore of
Ely Lake, or, as it is sometimes called, Cedar Island Lake.

““4. No survey of the interior of said township was ever mad.e,
and no section lines within said township were ever run b.y said
Howe, with the possible exception of the west line of section 36
thereof, and no section or quarter section corners were ever
located, established or marked by him (with the ,p(?SSIblg
exception of the northwest corner of section 36 aforesaid), a0
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none of the streams or permanent lakes (of which there were
several) within said township were meandered by him, and
no posts of any description were ever set, nor any lines or
bearing trees ever blazed, within said township, with the possi-
ble exception of a corner post at the northwest corner of said
section 36.

“5. Said Howe made and filed with the United States sur-
veyor general of the State of Minnesota what purported to be
field notes of a survey of said township made by him under said
contract, purporting to give the length and directions of all
interior section lines in said township, the location of all sec-
tions and quarter section posts, and the bearing trees thereof,
the character of the soil and timber in said township, and all
other data and information required by the statutes of the
United States and the rules of the United States General Land
Office, to be ascertained and reported by deputy surveyors in
due course of making surveys of public lands.

“6. With the exception of the deseription of the survey of
the three exterior boundary lines of said township actually run
by him, said field notes returned by said Howe were imaginary
and ﬁctitious, and the purported facts and data contained
therein were not based upon any personal knowledge or in-
spection of the interior of said township, and were, in fact,
false and erroneous.

7. From said purported field notes it appears that there
e}ﬂsted in the northerly part of said township, lying in sec-
tions 2, 3, 4,9, 10 and 11 thereof, a lake known as Ely Lake,
or Cedar Island Lake, with surface area, as indicated in said
{i‘“l(‘l n('Jtes, of eighte.en hundred acres; in fact, instead of having
an i (?f about eighteen hundred acres, said lake then was
?:lli 1Fst‘lll 1S a'body of water not exceeding eight hundred acres
high ed;teplt is 3 permgnen?, deep and navigable lake, having
Outle’xt‘t};pfeo?n Shg;wﬂy timbered b'anks, except abm.lt the
> e and éo. ald lake does not, in fact, touch section 11
Cnp-h,alf = vers only an area .Of very small extent (less than

a forty-acre tract) in the southeast corner of sec-
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tion 4. Between the actual water line of said lake and the
meander line thereof, as returned by the purported field notes
of said Howe, there were at the time of the survey, and stil
are, at least one thousand acres of high, tillable land, which
has never been a part of the lake, and which was and is heavily
timbered with trees of more than a century’s growth and
growing down to the water’s edge.

““8. The field notes and report of survey made and filed by
said Howe were approved by the surveyor general for the
district of Minnesota, August 7, 1876, and a plat of said town-
ship was made in accordance with said purported field notes
under the direction of said surveyor general, and was approved
by him on said 7th day of August, 1876, and a duly certified
copy thereof was transmitted by him to the proper local United
States land office on the 24th day of August, 1876, and another
duly certified copy of the same was by him forwarded to the
General Land Office of the United States, and filed therein
August 23, 1876, and was by that office accepted as representing
a correct survey of said township and as the official plat thereof.
Such survey and plat of said township were the only ones ever
made by or under the authority of the United States govern-
ment.”’

[The plat,which is to be found at page 43 of 189 United Statfzs
Reports, illustrates with sufficient accuracy the township 1
which the lands in question lie, and it delineates the meandf‘r-
ing of Cedar Island Lake, the outer meander line representing
that which was marked on the official plat of the survey and
as shown by the field notes of Howe, and the inner meander
line representing the lake as it actually existed in 1876, when
the field notes were made and filed, and as it now exists. .A
portion of the land lying between these lines is the land in-
volved in this action, being land lying between the lake and
the lots 3, 5, 6 and 7, in section 4, of the township mentioned.

The dotted lines on the plat show the courses which would
have to be followed in order to permit each of the lots above
named to reach the lake as it actually exists.]
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«“9. Since the spring of 1892, the defendants have been in
actual and continuous oceupancy of a portion of the land lying
between the meander line described and returned by said
Howe in his said purported field notes, and as located upon
the government plat of said township, and the actual water
line of said lake. Said occupancy has been under the claim
that the lands occupied by said defendants were and are un-
surveyed government lands subject to homestead entry, and
that they have not been patented by the government. The
defendants have made valuable and lasting improvements upon
the lands occupied by them respectively.

“10. According to the plat of said township, the land in
section 4 was divided into eight fractional government lots,
lots 1, 2 and 8 comprising all of the land in the east half of said
section, containing an aggregate of 122.3 acres, and lots 3, 4,
5,6 and 7 containing an aggregate of 182.08 acres, comprising
all of the land in the west half of said section.

“11. Between December, 1879, and March, 1887, all of said
government lots [and all the surveyed lands within said town-
ship] were patented and conveyed by the United States, pur-
suant to the laws relating to the disposal of public lands, and
by patents containing the usual clause, ‘according to the
official plat of the survey of said lands returned to the General
Land Office by the surveyor general.” By divers mesne con-
Veym{ces from said patentees, the title to said lots 3, 5, 6 and 7,
containing according to said plat and to the patents of said
lands, the following quantities of land, respectively: Lot 3,
50.37 acres; lot 5, 34.75 acres ; lot 6, 30.5 acres; and lot 7,
25.25 acres; became vested in the plaintiff in the year 1891
a.nd.prlo.r to the commencement of the actions; and the plain-
tﬁi LS Stllj the owner thereof, and, as such owner, has within
s rr(l):aidaryl‘of said l(?ts, as shown‘ upon saiq plat, and within
s ander line of said lake desc.rlbed in said field notes, the

quantity of land above described as contained therein.

PRI i * * * * * *

I the side lines of said lot three were produced and ex-
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tended in straight lines southerly from its southern boundary,
as shown upon the government plat, and as herein found and
determined, and the said lot was so extended to the southerly
boundary of said section 4, then in that event the said lot
would not touch said Ely Lake, nor would there be any lake
frontage thereon, and said lot would then contain one hundred
and sixty acres of land; neither would said lines nor said lot
reach said lake, no matter how far extended.

‘“If the side lines of said lot five were produced and extended
easterly from the eastern boundary of said lot, as shown upon
the government plat, and as herein found and determined, to
the eastern boundary of said section 4, the northern line of
said lot following the old meander line of said lake, and the
southern line of said lot being produced and extended in a
straight line, and said lot was so extended, then in that event
the said lot would not touch said Ely Lake, nor would there
be any lake frontage thereon, and said lot would contain about
one hundred and twelve acres of land.

“If the side lines of lot six were produced and extended in
straight lines easterly from the castern boundary of said lot,
as shown upon the government plat and as herein found and
determined, to the eastern boundary of section 4, and said lot
was so extended, then in that event the said lot would not
touch said Ely Lake, nor would there be any lake frontage
thereon, and said lot would then contain one hundred and
sixty acres of land.

“If the side lines of said lot seven were produced and ex-
tended in straight lines easterly from its eastern boundary,
as shown upon the government plat and as herein found and
determined, in the eastern boundary of said section 4, and the
said lot was so extended, in that event the south line of said
lot would touch said Ely Lake, and a few feet of lake frontagé
would then be contained in said lot, and said lot would contall
about one hundred and thirty-nine acres of land. ]

“I further find that it would be impossible to extend s.élld
lots within their respective side lines, as above specified, with-
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out instant and irreconcilable interference with each other,
and that no one of said lots has any prior or superior right over
any of the others to be so extended.”

Mr. William W. Billson, with whom Mr. Chester A. Congdon
was on the brief, for plaintiff in error:

Monuments prevail over courses, distances and quantities.
Grier v. Penna Coal Co., 128 Pa. St. 79, 95; Rev. Stat. 2396;
Public Domain, A. D. 1883, 598, 604.

When lands are granted according to an official plat of the
survey of such lands, the plat itself, with all its notes, lines,
descriptions and land marks, becomes as much a part of the
grant or deed by which they are conveyed, and controls, so far
as limits are concerned, as if such descriptive features were
written out upon the face of the deed or the grant itself.
Cragin v. Powell, 128 U. 8. 691; Noonan v. Lee, 2 Black, 499,
504; Hardin v. Jordan, 140 U. 8. 371, 380; County of St. Clair
v. Livingston, 23 Wall. 46, 63 ; Chapman v. Polock, 11 Pac. Rep.
(Cal.) 764; Vance v. Fore, 24 California, 436; Jefferies v. East
Omahe, Land Co., 134 U. 8. 178, 194; Mclver's Lessee v. Walker,
9 Cranch, 173; Barclay v. Howell's Lessee, 6 Pet. 498, 510.

It is a universal rule that course and distance yield to natural
and ascertained objects. Preston’s Heirs v. Bowmar, 6 Wheat.
982; Brown v. Huger, 21 How. 305, 318; Higueras v. United
. States, 5 Wall. 827, 835; Morrow v. Whitney, 95 U. S. 551, 555;
Gerrard v. Silver Peak Mines, 82 Fed. Rep. 578, 585; Nelson v.
Hall, 1 McLean, 518; 8. C., Fed. Cas. No. 10,107; Koons v.
Bryson, 69 Fed. Rep. 297 ; Robinson v. Moore, 4 McLean, 279;
8. C., Fed. Cas. No. 11,960; Kirwan v. Murphy, 83 Fed. Rep.
27.5; Jones v. Martin, 35 Fed. Rep. 348; Ellenworth v. Stand-
cliff, 4% Eed. Rep. 316; Unated States v. Murray, 41 Fed. Rep.
‘1138 s Whitehurst v. McDowel, 53 Fed. Rep. 633; McDowel v.

hitehurst, 47 Fed. Rep. 757; S.C., 103 Fed. Rep. 157; S.C,,
109 Fed. Rep. 354; Belden v. Hebbard, 103 Fed. Rep. 532, 541;
Ez parte Davidson, 57 Fed. Rep. 883.

The rule has been repeatedly enforced in cases involving
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larger discrepancies than in this case. Newsom v. Pryor's
Lessee, 7 Wheat. 7; Ayers v. Watson, 113 U. 8. 594; Land Co.
v. Saunders, 103 U. S. 316 ; Chinoweth v. Haskell's Lessee, 3 Pet.
92, 98; Horne v. Smath, 159 U. 8. 40; Miichell v. Smale, 140
U. S. 406; Stmm’s Lessee v. Baker, Cooke (Tenn.), 146; White-
stde v. Singleton, Meigs (Tenn.), 207, 218; Overton’s Heirs v.
Cannon, 2 Humph. 264; Fowler v. Nixzon, 7 Heisk. 719, 724;
Sturgeon v. Floyd, 3 Rich. 80; Stmpkins v. Wells, 19 Ky. L. R.
881; Pitman v. Nunnelly, 17 Ky. L. R. 793; President d&c. v.
Clark, 31 N. Car. (Iredell) 58.

The principle is uniformly recognized in the Minnesota cases.
Turnbull v. Schroeder, 29 Minnesota, 49, 51; Nicolin v. Schuer-
derham, 37 Minnesota, 63; Chan v. Brandt, 45 Minnesota,
93.

Monuments have been enforced against the courses and
distances although it appeared with exceptional distinctness
that the result was to pass more land than the parties had
designed. Pringle v. Rogers, 193 Pa. St. 94, 98; Sackell v.
Twining, 18 Pennsylvania, 199; Joknston v. House, 2 Hayw.
(N. C.) 301; Deaver v. Jones, 119 N. C. 598; Gilman v. Riopelle,
18 Michigan, 145, 164; Willoughby v. Foster, Dyer, 80b;
Llewellyn v. Earl of Jersey, 11 M. & W. 183, 188; Reddick V.
Leggat, 7 N. Car. 539; Chandler v. McCard, 38 Maine, 564; 11
U. Can. O. B. 631; Rawle on Covenants (5th ed.), 297; Dunn V.
Turner, 3 U. C. Com. PL. 104; Doe dem Murray v. Smith, ]
U. 8. 225.

The rule of monumental supremacy when viewed in the
light of its true reason, is seen to be necessarily a universal rule
of interpretation. Ross, Early Land Holding among the Gf‘rf-
mans, 13, 149, 150. See Rev. Stat. §2396; Public Domai,
1883, 468, 590; Cox v. Couch, 8 Pa. St. 147, 154; Blasdell v.
Bissell, 6 Pa. St. 258; Wood v. Appal, 63 Pa. St. 222; Yoder v.
Fleming, 2 Yeates, 311; Hall v. Powell, 4 Serg. & R. 456,461,
Doev. Paine, 4 Hawks, 65, 71; Cherry v. Slade, 3 Murphy, 82,
86; Deaver v. Jones, 119 N. Car. 598; Miller v. White, 1 N. Car.
223; McClintock v. Rogers, 11 Illinois, 279, 296; Baxier V-
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Bvell's Lessee, 7 Mon. (Ky.) 329; Ayresv. Watson, 137 U.S. 584,
597: Chinoweth v. Haskell, 3 Pet. 92,96. Cases on defendant’s
brief distinguished.

In some jurisdictions the rule may have degenerated. Early
cases in New York held that monuments were supreme. Jack-
sonv. Camp, 1 Cow. 605, 612; Jackson v. Frost, 5 Cow. 346, 349;
Jackson v. Ives, 9 Cow. 661 ; Cudney v. Early, 4 Paige, 209, 212;
Jackson v. McConnell, 19 Wend. 175.

Afterwards by losing sight as above mentioned, of the reason
and foundation of the rule, they held that where the courses
and distances coincide with designated quantity, their accuracy
is verified, with the effect of denuding the monuments of their
supremacy. Baldwin v. Brown, 16 N. Y. 359; Buffalo, elc.,
Co. v. Stigeler, 61 N. Y. 348 ; Higinbotham v. Stoddard, 72 N. Y.
95, 99; Danziger v. Boyd, 21 J. & S. 398, 409.

As to Texas, see Blum v. Bowman, 30 U. S. App. 50, 54;
Booth v. Upshur, 26 Texas, 64, 70; Oregon, Hale v. Coitle, 21
Oregon, 580, 585.

Prior to the decision of Davis v. Rainsford, 17 Massachusetts,
207, in 1821, the State enforeced the rule in favor of monu-
ments. Howe v. Bass, 2 Massachusetts, 380; Pernam v. Weed,
6 Massachusetts, 131. But see Parks v. Loomts, 6 Gray, 467;
Murdock v. Chapman, 9 Gray, 156; Hall v. Eaton, 139 Massa-
chusetts, 217, 221.

These cases show that the relaxation of the rule has not
extended beyond a very peculiar and narrow line of cases.

.If by reason of the magnitude of the discrepancy or other-
Wise, the government is entitled to relief, it must be sought
through reformation in equity. White v. Burnley, 20 How.
235; Lamprey v. Mead, 54 Minnesota, 290, 299;. Russell v.
Mazwell Land Co., 158 U. 8. 253; Cragin v. Powell, 128 U. S.
691; Gazzan v. Phillips, 20 How. 372; White v. Blum, 52 U. S.
;Izi)o 7;59'} %’) ;.Sears v. Parker, 1 Hayw. (N. Car.) 126; Fowler v.
Pringl,e . ;mk. (Tenn.) 719, 725; Curle v. Barrell, 2 Sneed, 66;
i 105.-Owoegers, 193 lPa. St. 94; Hull v. Fuller, 7 Vermont,

» 1005 Owens v. Rains, Hayw. (Tenn.) 106.
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These propositions are established by the terms of the statute.
§ 2396, Rev. Stat.; Ogilvie v. Copeland, 145 Illinois, 98, 105.

In water frontage cases a monument is supported not only
by its greater certainty, but by its greater materiality. A
water boundary adds to the market value of a tract by aug-
menting its usefulness for almost any purpose and the court
will presume that it was one of the inducements to the pur-
chase. Newsom v. Prior's Lessee, 7 Wheat. 7; County of St
Clair v. Livingston, 23 Wall. 46, 65.

All the equities are in favor of this contention. Frrors in
surveys were always claimed and generally allowed to the
settler. Taylor v. Brown, 5 Cranch, 234, 249. It would be
unjust to curtail the survey. Beckly v. Bryan, Sneed’s Ky.
Cas. 107; Johnson v. Buffington, 2 Wash. (Va.), 116; Hous-
ton v. Pillow, 1 Yerg. 481, 488. The most the government
could expect would be payment for excess acreage at original
rate. Landsay v. Hawes, 2 Black, 554, 560.

Complainants are not chargeable with notice of fraud onthe
part of the surveyor, or of the discrepancy in the acreage; nor
if they are, would their rights be affected. Anderson v. Rich-
ardson, 92 California, 623 ; Land Co. v. Saunders, 103 U. 8. 316,
322, and other cases cited supra.

It is not a material circumstance that the government con-
tractor and deputy surveyor to whom the government confided
the subdivision of this township may have fraudulently neg-
lected to performn his duty. Murphy v. Kirwan, 103 Fed. R@Ij-
104, 107, reversed in this court but on other grounds, 189 U.5.
35.

The absence of survey expressly appeared in Simm’s Lesset
v. Baker, Cooke (Tenn.), 146, and in Singleton v. W hiteside, 5
Yerg. at p. 36, and in Whiteside v. Singleton, Meigs (Tenn.),
207, 218. And see also Fowler v. Nizon, 7 Heisk. 719, 7255
Sturgeon v. Floyd, 3 Rich. 80; Stafford v. Quig, 30 Texas, 257;
Phillipps v. Ayers, 45 Texas, 605; Jones v. Burget, 46 Texas,
292.

. 1
The meander line cannot be used as a boundary line to ¢U
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off plaintiff’s lots. Bruce v. Taylor, 2 J. J. Marshall, 160.
Monuments are superior to meander lines. Shurmeter v. St.
Paul R. R. Co., 10 Minnesota, 59; St. Paul R. R. Co. v. Schur-
meier, 7 Wall. 272, 286; Hardin v. Jordan, 140 U. S. 371;
Middleton v. Pritchard, 3 Scam. 510; Mitchell v. Smale, 140
U. 8. 406; Sizior v. Logansport, 151 Indiana, 626; Boorman v.
Sunnucks, 42 Wisconsin, 233; Everson v. City of Waseca, 44
Minnesota, 247 ; Lamprey v. State, 52 Minnesota, 181; Forsyth
v. Smale, Fed. Cas. 4950 ; Schlosser v. Cruikshank, 96 Towa, 424;
S.C.,65N. W. Rep. 344; Menasha Co. v. Lawson, 70 Wisconsin,
600; Coburn v. San Mateo County, 75 Fed. Rep. 520.

The question in this case is identical with that involved in
the case of Murphy v. Kirwin, which involved the title to other
portions of this same belt of land lying between Cedar Island
Lake and its meander line. See 83 Fed. Rep. 275; 103 Fed.
Rep. 104; 109 Fed. Rep. 354, and analogous to Nicolin v.
Schneiderhan, 37 Minnesota, 63, and Olson v. Thorndike, 76
Minnesota, 399.

Natural monuments when embraced in the calls of surveys
of patents have absolute control and both course and distance
must yield to their influence. Brown v. Huger, 21 How. 305,
31.8; Preston’s Heirs v. Bowmar, 6 Wheat. 581 ; Tyler on Bound-
aries, 30; Menasha Wooden Ware Co. v. Lawson, 36 N. W. Rep.
(Wis.) 412; Wright v. Day, 33 Wisconsin, 263; Sphrang v.
Moore, 22 N. E. Rep. (Ind.) 319; Palmer v. Dodd, 31 N. W.
Rep. (Mich.) 209.

Megnder lines have no significance as boundary lines and are
only intended to afford a means of computing the number of
iirl:: (tihe government requires payment for, nor is the grantee
Clairevt(]i th‘e number of acres specified in the patent. St
Ulinois‘ 5;’;?’”9“0”, 23 W.'fmll.. 46, 62; Fq.zlle.r v. Dauphin, 124
andt’ / M" Clute v. Michigan, 65 Michigan, 48; Chan v.
Bip: ,Co 21(131111\7[8'013% 93; St. Paul &e. R. R. Co. v. St. Paul &c.
Toss I; _Minnesota, 31; Ladd v. Osborn, 79 Towa, 93;

- Yumisko, 7 N. D. 427; Jones v. Pettibone, 2 Wisconsin,

3 2990 . y
08,320; Lodge’s Lessee v. Lee, 6 Cranch, 237; French v. Ban-
VOL., oxcin—192
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head, 11 Gratt. 136, 157; Lynch v. Allen, 4 Dev. Bat. 62;
Kelley v. Graham, 9 Watts, 116.

Cases cited by defendant in error can be distinguished from
this case.

As involving the construction of a Federal survey the case
is reviewable by this court. French-Glenn Co. v. Springer, 185
U. S. 47, 54; Cousin v. Labatut, 19 How. 202; Magwire v. Tyler,
1 Black, 195, 203; Railroad Co. v. Schurmeier, 7 Wall. 272;
Kennedy's Exrs. v. Hunt's Lessee, 7 How. 586, 594; Packer v.
Bird, 137 U. S. 661; Knight v. Land Assn., 142 U. S. 161;
Shively v. Bowlby, 152 U. 8. 1; Glasgow v. Baker, 128 U. 5. 57.

Mr. John R. Van Derlip and Mr. R. R. Briggs, with whom
My. George P. Wilson was on the brief, for defendants in error.

Mg. Justice PrckrAM, after making the foregoing statement
of facts, delivered the opinion of the court.

The land in controversy in this case is described in the
foregoing statement of facts, and it lies between the meander
line as it appears on the plat of the survey referred to in the
patents and the actual borders of the lake. (See the sketch
of the plat at page 43 of volume 189, United States Repor’@-)
Regarding the question of the boundaries, counsel for plaintiff
in error assert in their brief that if distance is to prevail, then
the land in controversy is an unsurveyed strip lying between
the lots of the plaintiff in error and the lake; while if the natural
monument is to prevail, then the strip of land in controversy
is part and parcel of the lots of the plaintiff in error. 'T.he
boundaries of the lots as shown upon the plat of survey givieé
the so-called meander line of the lake, described in the field
notes, are unquestionably correct, so far as the three 51d6?S of
the fractional lots are concerned, and the only difference 13 as
to the side which purports to front on the lake. In regard t0
this fourth side, the plaintiff in error, as a remote grantee from

the patentees, bases its claim to the land lying between the




SECURITY LAND & EXPLORATION CO. v. BURNS. 179
193 U. S. Opinion of the Court.

meander line and the lake, upon the grounds that the patents
conveying the lots to the patentees contained the clause:
“According to the official plat of the survey of the said lands
returned to the General Land Office by the surveyor general;”
that the plat of the survey of the lands, by reason of such
reference, became a part of the grant described in the patents;
that the plat showed, as the fourth side of the land granted, a
meander line around Cedar Island Lake; that the lake thereby
became a natural monument or boundary, and that although
the plat of the survey turns out to have been a mistake as to
the position of the lake, and the line was, therefore, not in
truth anything like an accurate meander line, yet by reason of
that plat and of that line, which assumed to show the borders
of a lake, the patentees had the right to claim that they bought
in reliance upon and that they were entitled to a boundary
upon a lake.

In support of these contentions the plaintiff in error cited
Cragin v. Powell, 128 U. S. 691, and Jefferis v. East Omaha
_Land Co., 134 U. 8. 178, 194, as to the effect of a grant accord-
ing to an official plat of a survey referred to in the grant, and
tl}e cases of Mclver’s Lessee v. Walker (1815), 9 Cranch, 173;
Ne@som V. Pryor’s Lessee (1822), 7 Wheat. 7; County of St.
Clair v. Lovingston (1874), 23 Wall. 46; Land Company V.
Sounders (1880), 103 U. S. 316, and other cases, affirming the
general rule that, in matters of boundaries, natural monu-
ments or objects will control courses and distances.

These general rules may be admitted. The rule as to natural
monuments is not, however, absolute and inexorable. It is
founded upon the presumed intention of the parties, to be
;:}a:thered from the language contained in the grant, and upon

¢ assumption that the deseription by monuments approaches
accuracy within some reasonable distance, and places the
2132;;“16;1; [STOII‘leWheI‘e near where it really exists. Whate v.
Baldu-g;l : B S. 514; Ainsa v. United States, 161_U. S. 208, 229;
= Stigeler' 61”1)\%]%{(16 N. Y..3‘59; Buffalo &c. Raoilroad Company

» O1 N Y. 348; Higinbotham v. Stoddard, 72 N. Y. 94;
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Hall v. Eaton, 139 Massachusetts, 217. These cases illustrate,
somewhat, the principle upon which the general rule is founded,
and show how far it has, upon oceasion, been regarded as
inapplicable. The patents mention the number of acres con-
tained in each lot, and that number is stated in the eleventh
finding of the trial judge, which is set forth in the foregoing
statement of facts. The difference between the number of
acres stated in the patents to be in each lot and the number
now claimed by the plaintiff in error is very large, and is sub-
sequently referred to herein. It seems plain that the intention
was to convey no more than the number of acres actually sur-
veyed and mentioned in the patents. In Ainsa v. United Stales
(supra), this is deemed to be a very important and sometimes
a decisive fact. It is true that many cases cited by the plain-
tiff in error have enforced the superiority of natural monu-
ments over courses and distances where the difference in the
amount of the land conveyed as between the two classes of
deseription was also very great. In the case at bar, while
there is a great difference in the amount of land so described,
there are at the same time other facts which are material and
which in our opinion, when considered in connection with this
difference, justify and demand a refusal to be controlled by
the borders of the lake as a boundary.

It is well to see what the facts in this case were upon Whi(-lh
the state court founded its decision. They are set forth o
detail in the foregoing statement of facts, but a few of the more
important may be here referred to.

There was, in truth, no such survey as was called for by the
contract between the government and the surveyor. The
exterior lines, with the exception of the south line of the toWn-
ship, were run, but no survey of the interior of the townsl'up
was ever made and no seetion lines thereof were ever run, with
one possible exception, and in truth the survey as a whole Was
a fraud. No such body of water at the place indicated on the
plat of survey then existed or now exists. On the contrary,
the lake is from half a mile to a mile away from what is called
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its meander line on the plat of the survey filed by the surveyor.
It covers only about twenty acres in the southeast corner of
section 4. The surveyor never was on the ground and never
saw the lake he pretended to measure, and the lake never
existed where he laid it down in his fraudulent survey. If the
side lines of the various lots were projected in their course,
those of lot 3 would never reach the lake, and those of lots 5
and 6 would not reach the lake within the limits of section 4,
while the south line of lot 7 would touch the lake, and a few
feet of frontage would then be secured, and that lot would
then have 139 instead of 25.25 acres. The side lines of lots 5,
6 and 7, if protracted, would instantly cross the protracted
side lines of lot 3. There are at least 1,000 acres of high,
tillable land between the actual water line of the lake and the
meander line as returned by the field notes and the plat of
survey, and the land is ecovered by trees of more than a cen-
tury’s growth and growing down to the water’s edge. In order
tobound on the lake the lots would exhibit a totally different
form from that which they take on the plat of survey and
such boundary would violate every rule of statutory survey,
by conveying lands not conforming to the system adopted
by the government and carried out ever since its adoption.
The patentees, it must also be borne in mind, get all the
land they really purchased and paid for, as laid down by the
lines and distances set forth in the survey and as stated in the
patents. These lines and distances (of lots 3, 5, 6 and 7) gave
the p‘dtt?ntees 140.87 acres of land, and that was the amount
f:&y“l:ald for, while if the fourth line of the boundary of the
: S Were taken. out. and others substituted in the way shown
¥ the dotted lines in the plat in 189 U. S. supra, and so as to
:}Z*:‘Crhe;filet borders of the lake as it then actually existed and
o w: s, they would get 571 acres, or fourfold more land
(g s actually mentioned and deseribed in the patents
YoyaE these four lots, or than they supposed they were
pur?ha31ng, or than they actually paid for.
Upon these facts the question recurs whether the patentees

s

> - T
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by reason of the general rules above mentioned took these lands
which they now claim, although they never in reality bought
or paid for them. We think they did not; that the rules have
no application to a case like this, and that plaintiff in error
must be confined to the lots which are correctly described
within the lines and distances of the plat of survey and of the
field notes and which the patentees actually bought and paid
for.

The fraudulent character of the survey, the non-existence
of the lake within at least half a mile of the point indicated on
the plat, the excessive amount of land claimed as compared
with that which was deseribed and stated in the patents and
actually purchased and paid for, the difficulty in reaching the
lake at all, and the necessity in order to do it of going outside
of section 4, (with the exception as to a small part of lot 7,) the
section in which the deseription and plat placed all the land,
all go to show that the lake ought not to be regarded as a
natural monument within the cases, or within the principle
upon which the rule is founded, and therefore the courses and
distances by whichthe amount of land actually purchased and
paid for was determined, ought to prevail.

The non-existence of a lake anywhere near the spot indicated
on the plat is a strong reason for regarding the so-called mean-
der line as one of boundary instead of a true meander line, and
when the plat itself is the result of a gross fraud, and in(lf{ed
is entirely founded upon it, the reason for refusing to recogniz
the lake as a boundary becomes apparent.

The land actually purchased and paid for was conveyed and
covered by the description by courses and distances set forth
in the field notes and referred to in the patents, and the gov-
ernment is concluded as to such land, but the implication of
a boundary by the lake as delineated on the plat of survey,
which might otherwise be made, will not be permitted when
it is based upon such facts as have been already adverted té
in this case. Giving the patentees all the land in acres, statf‘tl
in the patents and described and contained in lines and dis-
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tances in such patents; and which is all they paid for, proteets
them, and the government ought not to be further eoncluded
by the fraudulent acts of a public officer.

As i¢ said in the trial court in this case, there must be some
limit to the length courts will go in search of the water de-
lineated on a plat of survey, with a meander line shown thereon.
If the water were ten miles away, it is certain that a elaim to
be bounded thereon would not for one moment be admitted.
A distance of half a mile, enough to plainly show the gross error
of the survey, together with the other facts adverted to herein,
are sufficient to justify a refusal to apply the general rule that
a meander line is not usually one of boundary.

Nor in such case is it necessary to go into equity to reform
the patent. Where the patentee has in fact received and is in
possession of all the land actually deseribed in the lines and
distances, and is seeking for more on the theory that his plat
of survey carries him to the water, a denial of that claim upon
such facts as appear here is well founded, and requires no
reformation of the patent. It is simply a question of bound-
g and it is a legal defence, it is but a denial that the land
cl.almed is in fact included in the patent as it exists, and no
aid of a court of equity is necessary to sustain such a defence.
; We think French-Glenn Live Stock Company v. Springer, 185
-l. S. 47, is authority which calls for the affirmance of this
Judgment. TIn that case the plaintiff claimed under patents
from the United States, which referred to the official plats of
the survey, and by which it appeared the township was ren-
dered fractiona) by abutting upon the meander line along the
south side of Malheur Lake, which plat appeared to have been
approved by the Land Department of the government, and
Ti]:; Iz)lfatMshowed the lots as bounded ‘“‘north by the meander
Lk lixlheur I'Jake.” The field notes of the survey of the
i ‘melg;n dcgnlc.larles of the township and its subdivisions and
tng Meanderilglesoifl\gﬁlheur Lake itself, under the title head-
fractional ton gh' 6’3, south.shc.)re of Malhe.ur Lake throu.gh

nship 26,” ete., indicated that it was run ““ with
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the meander of the lake.” The plaintiff in that case claimed
title to land which was just north of this meander line on the
ground that such land was a portion of the lake when the
survey was made and the meander line run around it; that
the water had since receded because of certain facts stated,
and that plaintiff was entitled to the land thus uncovered, as
an aceretion by way of reliction to his adjoining land. The
defendant disputed this claim, and asserted that when the
survey was made and the plat thereof, with its meander line,
was referred to in the patent, there was in fact no such lake
anywhere near that spot, and the so-called meander line was
in truth a line bounding plaintiff’s land and limiting him
thereby so that he could not go beyond it in order to find the
lake which plaintiff claimed as a boundary. This court held
that the line, which appeared on the plat as a meander line of
the lake, was in truth a line of boundary beyond which the
plaintiff could not go in search for the lake. The question
of fact as to which of the two contentions was right, the reced-
ing of the water or the non-existence of the lake at the time
of the survey, was submitted to the jury, and that body found
in favor of the defendant’s theory. The result of the decision
was to refuse to consider the lake as a natural monument,
because it did not exist at any point near where it was placed
on the plat. What purported on the plat to be a meander line
was held not to be one, but on the contrary it was held to be
a boundary of the land of the plaintiff, beyond which he coyld
not go. After speaking of the question of fact and its decisu?n
by the jury in favor of the defendant, Mr. Justice Shiras, I
giving the opinion of the court, said: .
“The land in dispute, in the possession of the defendant I
error, was not included within the lines of the original survey,
nor in the deseription of the lots contained in the patents and
in the deeds of conveyance under which the plaintiff in error
holds, and to add the land in controversy to the lots 50 de-
scribed would more than double the area of the land cla}mf'?d
by the plaintiff in error; but the contention of the plaintiff in
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error was, in the courts below and now is, in this court, that,
as the plaintiff in error bought in reliance upon the plats and
patents which showed the meander line of the lake, such plats
and patents must be deemed to conclusively establish that the
lake was the northern boundary of the land, so far as the rights
of riparian grantees are concerned. . . .

“While it may be conceded that the deseription of the lots
contained in the survey, plats and patents are conclusive as
against the government and holders of homesteads, so far as
the lands actually described and granted are concerned, such
conclusive presumption cannot be held to extend to lands not
included within the lines of the survey, and which are only
claimed because of the alleged existence of a lake or body of
water bounding said lots, whose recession has left bare land
aceruing to the owners of the abutting lots. We agree with
the Supreme Court of Oregon in thinking that the question
whether the northern boundary of the lots of the plaintiff in
error was an existing lake, the recession of whose waters would
leave the bed of the lake, thus laid bare, to acerue to the owner
of the lots, was a question of fact which was not concluded by
a mere call for a meander line. If, indeed, there had been a
lake in front of these lots at the time of the survey, which lake
had subsequently receded from the platted meander lines,
the_ claim of the owner of the lots to the increment thus oc-
casioned might be conceded to be good, if such were the law
of the State in which the lands were situated. But if there
nhever was such a lake—no water forming an actual and visible
boundary—on the north end of the lots, it would seem unrea-
S(?nable, either to prolong the side lines of the survey indefi-
nitely until the lake should be found, or to change the situs
%fhzhff 10tsh lat.erally in order to adapt it to a neighboring lake.
e rrllrcliyb i\}fllng found thf:mt the facts under tbis issue were as
*3 riéhtsyof ;} deflel?dat.nt in error, the conclusion must b(? t}.lat
e e lpl(tnntlff in error must l?e regard(.ad as existing
S ext:it ines and distances laid qown in the survey

of the acreage called for in the patents, and
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that the meander line was intended to be the boundary line of
the fractional section.”

In the above cited case the important point to be considered
is that the court refused to be bound by the appearance on the
plat of survey showing a meander line of the lake when the
fact was found by the jury (and exists in this case) that at the
time of the survey there was no such lake existing at any point
near where it appeared to be on the plat, and that under those
circumstances a meander line appearing on the plat would be
and was regarded as a line of boundary to the exclusion of
what was claimed to be a natural object, namely, the lake
itself.

It is not important that the plaintiff’s elaim was founded
upon the allegation that the land there in question was the
result of a subsidence of the water of the lake, and that he
was, therefore, entitled to such land by reason of accretion.
The point lies in the fact that what appeared as a meander
line on the plat was treated as a boundary line and the lake
was held not to be such boundary, for the reasons stated in
the opinion. Those reasons exist in full force in this case,
only here the disparity between the amount of land conveyed
and paid for and the amount now claimed is double that stated
in the case cited. Mr. Justice Shiras in the course of his opin-
ion, refers to other eases in this court as authority for the
proposition that a meander line may be in some cases 2 line
of boundary limiting the land conveyed or described by the
line itself, and not by any body of water. See Niles V. Cedar
Point Club, 175 U. S. 300, 308; Horne v. Smith, 159 U. 5. 40.
Upon this subjeet it was well said by the State Supreme Court
in this case as follows:

“The official plat was only intended to be a picture of the
actual conditions on the ground; but the fraudulent mistlﬂk‘-‘
in the plat in this case was so gross that no man actually view”
ing the premises could possibly be misled, or believe that the
shore line of the lake was intended as the boundary line of 'f'h“
lots. He would understand at once that the meander Lin¢
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as traced on the plat was the actual boundary line of the
lots.

“This case, then, is one where the call for the natural monu-
ment, the lake, must be disregarded; for the admitted facts
show that it is an impossible call, and that, if it is rejected,
the courses and distances and the meander line will exactly
close, and give to the plaintiff the precise quantity of land
bought from the government and paid for. It falls within the
rule that a meander line is not, as a general proposition, a
boundary line; yet the boundaries of fractional lots will not
be indefinitely extended where they appear by the govern-
ment plat to abut on a body of water which in fact has never
existed at substantially the place indicated on the plat. In
such exceptional cases, the supposed meander line will, if
consistent with the other calls and distances indicated on the
plat, mark the limits of the survey, and be held to be the
boundary line of the land it delimits.”

That this was a fraudulent survey cannot be denied. Still,
the government is concluded by such survey, so far as the lands
actually deseribed, granted and paid for are concerned, but it
w%ll not be concluded in regard to other lands, which were not
within the lines of the survey, and which are only claimed
because of the alleged existence of a lake or body of water
bounding said lots, when such lake or body of water is in fact
and always has been more than half a mile away from such
lots, and where the patentee has received all the land that he
actually paid for.

It appears from the various reports of the case of Kirwan
V- Murphy, cited by plaintiff in error, that the government
Was intending to make a survey of that portion of this township
lying between the alleged meander line and the actual lake,
4 unsurveyed land, when certain grantees of patentees of lots,
which b_y the plat of survey bounded on the lake, commenced
broceedings to obtain an injunction to prevent what was
;lleged would be a resurvey. The case is first reported in 83

ed. Rep. 275, where the opinion of the Cireuit Court of Ap-
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peals is given upon affirming the order granting the injunction,
The case was then tried, and the decision of the United States
Circuit Court in Minnesota, upon such trial, directing judg-
ment for the plaintiffs, is reported in 103 Fed. Rep. 104, and
upon appeal the decision of the United States Circuit Court
of Appeals for the Eighth Circuit, affirming the judgment, is
reported in 109 Fed. Rep. 354. Those courts were of opinion
that the Land Department had no right to make the proposed
survey, and that the fractional lots went to the lake, and the
government could not revoke its grant and correct the survey
so far as regarded the patentees, or their grantees, in good
faith. Upon writ of error from this court the judgment was
reversed for the reason that the remedy by injunction was
not proper, and also because the Land Department was vested
with the administration of the public lands and could not be
divested by the fraudulent action of a subordinate officer out-
side of his authority, and in violation of the statute. The
exact point involved here was not presented in that case, and
this court held that it could not be passed upon in that pro-
ceeding. 189 U. 8. 35.

For the reasons we have stated, we cannot concur in the
conclusions of the lower Federal courts, that the patentees
had the right to bound their lots by the lake as it actually

existed. The judgment is
Affirmed.

SECURITY LAND AND EXPLORATION COMPANY
WECKEY.

ERROR TO THE SUPREME COURT OF THE STATE OF MINNESOTA.

No. 128. Argued January 19, 1904.—Decided February 29, 1904.

Argued simultaneously with, by the same counsel, and on
the same briefs as, No. 127.

Mg. Justice PEckraAaM delivered the opinion of the court.
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In this case land in the same section as in the foregoing case
is involved, and as the title depends upon precisely the same
facts, this case is by stipulation of counsel to abide the event
of the other.

Judgment affirmed.

WINOUS POINT SHOOTING CLUB ». CASPERSEN.

ERROR TO THE SUPREME COURT OF THE STATE OF OHIO.
No. 153, Argued February 24, 1904.— Decided March 7, 1904.

Federal questions cannot be raised in this court which did not arise below,
and where no Federal question is otherwise raised, and the only provision
of the Constitution referred to in the assignment of errors in the State
Court has no application, an averment of its violation creates no real
Federal question and the writ of error will be dismissed.

The facts are stated in the opinion of the court.

Mr. 8. H. Holding, with whom Mr. Harvey D. Goulder and
Mr. Frank S. Masten were on the brief, for plaintiff in error.

Mr. George A. True for defendants in error.

Mr. Crier Justice FuLper delivered the opinion of the
court,

T.his was a suit brought by the Winous Point Shooting Club
against Caspersen and others in the Court of Common Pleas,
Otta\-va County, Ohio, to enjoin defendants from fishing on
§§rta1n premises alleged to be parts of Sandusky River and
Mud Creek and to belong to plaintiff.

Tbe court found that the waters in dispute formed part of a
Subhc .bay, whi?h defendants had the right to navigate and
0 fish in; and dismissed the petition.

The case was then carried to the Circuit Court of Ottawa
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County and there tried de novo. That court filed findings of
fact and conclusions of law; held that the waters in question
were not parts of Sandusky River and Mud Creek, and formed
part of a public bay, in whose waters defendants as members
of the public had the right of navigation and fishing; and the
petition was again dismissed. Plaintiff then took the case on
error to the Supreme Court of Ohio, and, with other alleged
errors not material here, assigned as error that “the judgment
of the court is in contravention of section 19, article I, of the
constitution of Ohio, and article V of the Constitution of the
United States, in that by said judgment the private property
of the plaintiff in error is taken for public use without just
compensation.” There was no suggestion that any right under
the Constitution, or any statute of, or authority exercised
under, the United States, had been specially set up or claimed,
and decided against. The Supreme Court affirmed the judg-
ment of the Circuit Court and entered an order certifying as
“part of the record in this case and of the judgment and entry
of affirmance heretofore rendered and made herein, that in the
prosecution of error to this court from the Circuit Court of
Ottawa County, and in the arguments made in this court, in
behalf of plaintiff in error, it was insisted and relied upon by
said plaintiff that the waters in dispute had been surveyed and
meandered by the United States as those of Sandusky River
and Muddy Creek, and the lands mentioned and described in
said case had been surveyed, sold and patented by the United
States to plaintiff’s predecessors in title as lands bordering upon
said river and ereek, all of which acts had been done under
authority of acts of Congress; that plaintiff had and possessed
the sole and exclusive right of fishing in said waters; that the
judgment and decree of the said Circuit Court, that said waters
are not those of Sandusky River and Muddy Creek, but those
of an open and public bay, in which the public had the rights
of fishing, was in contravention of the Constitution Of. the
United States, in that plaintiff was deprived of its pm"ate
property and the same was taken for a public use, without just
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compensation to it; and it became material to the determina-
tion of said case in this court to determine said question so
made by plaintiff in error, which was determined adversely to
plaintiff in error, as appears in the entry and judgment of
affirmance heretofore made herein.”

The certificate in itself would not confer jurisdiction, but
may properly be referred to, and it appears therefrom as well
as from the terms of the assignment of error in the Supreme
Court that plaintiff’s contention was that the judgment of the
Circuit Court was in violation of the Fifth Amendment. But
that amendment is a restriction on Federal power, and not on
the power of the States. The Supreme Court of Ohio gave no
affirmative expression of its views in that regard, or, indeed,
in respect of section 19 of article I of the constitution of Ohio,
treating of taking private property for public use on compen-
sation made.

The judgment was affirmed on the authority of Bodi v.
Winous Point Shooting Club, 57 Ohio St. 226. In that case the
same waters were in dispute as in this case, and it was held that
they formed ““part of a public bay and not parts of the San-
dusky River and Mud Creek,” and the ruling in Sloan v.
Biemiller, 34 Ohio St. 492, sustaining the public rights of navi-
gation and fishing, in such circumstances, was followed and
approved.

Federal questions cannot be raised here which did not arise
below, and as the Fifth Amendment had no application the
averment of its violation created mno real Federal question.
Chapin v. Fry, 179 U. 8. 127.

Writ of error dismissed.
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HODGES ». COLCORD.

APPEAL FROM THE SUPREME COURT OF THE TERRITORY OF
OKLAHOMA.

No. 155. Submitted February 23, 1904.—Decided March 7, 1904,

A homestead entry which is prima facie valid, although made by one in fact
disqualified to make the entry, removes the land temporarily out of the
public domain, and one who attempts to enter the land on the ground
that the original entry was void, acquires no rights against one who
initiates a contest in the land office and obtains a relinquishment in his
favor from the original entryman.

ThE facts are stated in the opinion of the court.
Mr. J. S. Jenkins for appellants.

Mr. John W. Shartel, Mr. James R. Keaton and Mr. Frank
Wells for appellees.

Mr. Justice BREWER delivered the opinion of the court.

On June 1, 1901, James L. Hodges filed his petition in the
District Court of Oklahoma County, Oklahoma Territory, pray-
ing that the defendants, the heirs of William R. Colcord, de-
ceased, the holders of the legal title by patent from the United
States to a tract of land in the county, be decreed to hold that
title in trust for him. In it he alleged that on July 22, 188%
he was legally qualified to make a homestead entry of the Ia‘nd;
that on that day he settled upon it with intent to acquire tltlle
under the homestead laws of the United States, and imm.edl‘
ately made permanent and lasting improvements as required
by law. He further alleged ““that at the time he entered upor
said land, and made settlement thereon, one John Gayman had
entered upon and occupied said land; that on the 25th day 05
April, 1889, the said John Gayman obtained a pretended -
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homestead entry on said land; that said Gayman was dis-
qualified from ever entering or obtaining any right or title to
said land, by reason of his entering upon and oceupying a
portion of the Oklahoma country declared open to settlement
by the President’s proclamation of March 3, 1889, prior to
12 o’clock noon, April 22, 1889, as shown by a copy of the
decision of the Land Department, recorded in vol. 24, page —
of the United States Land Decisions, hereto attached, marked
‘Exhibit A’ and made a part of this petition.

“In the decision above referred to the honorable Secretary
of the Interior finds as facts that James L. Hodges has resided
on said land since July 22, 1889; that Runyan has resided on
said land since May 13, 1890, and William R. Colcord since
1893. :

“Said William R. Colcord filed his contest against the said
John Giayman on the 23d day of July, 1889, on the ground of
disqualification, and the plaintiff James L. Hodges filed his
contest against said John Gayman August 23, 1889, on the
ground of prior settlement, as shown by the decision of the
Hon. Secretary of the Interior dated December 1, 1894, hereto
attached marked ‘Exhibit B,” and made a part hereof.”

A demurrer to the petition was sustained by the District
Court and the suit dismissed. The decision was affirmed by
the Supreme Court of the Territory, 70 Pac. Rep. 383, where-
upon an appeal was taken to this court. Pending the pro-
ceedings in the territorial courts Hodges died, and the suit
Was revived in the names of his heirs.

The appellants’ contention is that Gayman was legally dis-
qualified to make a homestead entry of the land; that his entry
was ?bSOIHtely void; that Hodges was the first person legally
qualified to make an entry who actually settled upon the land
and_ that therefore upon Gayman’s relinquishment he became
entltyled to entry and patent. On the other hand, the defend-
ants‘contention rests on sec. 2, chap. 89, 21 Stat. 140, which
provides:

Sec. 2. In all cases where any person has contested, paid
VOL. ¢xcnir—13
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the land office fees, and procured the cancellation of any pre-
emption, homestead, or timber culture entry, he shall be noti-
fied by the register of the land office of the district in which
such land is situated of such cancellation, and shall be allowed
thirty days from date of such notice to enter said lands.”

The exhibits attached to the petition show that the Land
Department found that Gayman was within the territory at
the time of the opening of the lands for settlement; that after
the decision in Smath v. Townsend, 148 U. S. 490, he filed a
relinquishment in the local land office, and that such relin-
quishment was induced by the contest of Coleord. This find-
ing, being one of fact, is conclusive upon the courts. Coleord
was the contestant who procured the cancellation of Gayman'’s
homestead entry. He comes within the terms of the statute.
Was this statutory right of entry destroyed by Hodges’ settle-
ment, a settlement made intermediate Gayman’s homestead
entry and the initiation of this contest? We are of the opinion
that it was not. Gayman’s homestead entry was prima facie
valid. There was nothing on the face of the record to show
that he had entered the territory prior to the time fixed for
the opening thereof for settlement, or that he had in any man-
ner violated the statute or the proclamation of the President.
This prima facie valid entry removed the land, temporarily
at least, out of the public domain, and beyond the reach of
other homestead entries. The first to contest was Coleord,
and as a result of that contest Gayman relinquished his entry.
To take from Colcord the benefit of the relinquishment which
his contest had secured would be an injustice to him as well as
a disregard of the act of 1880.

Some reliance is placed by the appellants on the languagt
of this court in Calhoun v. Violet, 173 U. S. 60, 64, in which
we said, in respect to an entry similar to Gayman’s, *“that at
entry of land made under such circumstances was void, and
that the ruling by the Land Department so holding was ¢or”
rect,” but that language was used with reference to the clai
of the entryman, and what was meant was that such entry
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was void as to him—that is, gave him no rights. So here the
entry by Gayman was as to him void—gave him no rights.
But that decision did not determine what effect an entry prima
jacie valid, although made by one in fact disqualified to make
the entry, had upon the status of the land or the rights of other
parties. Generally, a homestead entry while it remains un-
cancelled withdraws the land from subsequent entry. Such
has been the ruling of the Land Department. In In re CLiff,
3 L. D. 216, 218, it was said by Secretary Teller:

“Under the present ruling of this department, entries of
record prima jacie valid appropriate the lands covered thereby,
and, while they remain uncancelled, the land is not subject to
further entry. Graham v. H. & D. R. R. Co., 1 L. D. 380;
Whitney v. Mazwell, 2 L. D. 98; McAvinney v. McNamara,
10 C. L. O. 274; Davis v. Crans et al., 11 C. L. O. 20.”

The same proposition was affirmed in I'n re Laird, 13 L. D.
502, 503. In McMichael v. Murphy, 20 L. D. 147, 150, the
question arose as to an entry in Oklahoma, and Secretary
Smith discussed it in these words:

““ Although White had entered the Oklahoma country during
the prohibitory period, yet his homestead entry was prima
facte valid.  Tts invalidity had to be established by extraneous
evidence, and a judgment as to its illegality pronounced by a
competent tribunal. Had that never been done, the tract
covered by said entry would have remained forever segregated
fTOm. the public domain; so far, at least, as the unquestioned
?egahty of the entry itself could accomplish that fact. Hence
1t cannot be regarded as void, but voidable only. True, White
lacked one of the essential qualifications of an entryman for
;)ll'ilahoma lands. But it has been held that the entry of an
shlier; {WhO alsq lacks th.e very essential qualifications of citizen-
Ho?larllst not ;’Old- but voidable. Leary v. Manuel, 12 L. D. 345;
2 Sts ‘1’3 £ ?llwa.n, 5 L. D 115; Pfaﬁ” v. Williams et al., 4 L. D.
3 Lf D. 4:;;‘ y ]]‘S/Itfmeapqlzs & Manitoba .R. R. Co. v. Forsyth,
i 1an-d - Being v01dable only, White’s entry segregated

so long as it remained of record.”
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In Jones v. Arthur, 28 L. D. 235, it was decided that “land
in the actual possession and occupancy of one holding the
same under claim and color of title is not subject to homestead
entry.” See also Butler v. California, 29 L. D. 610. In
Witherspoon v. Duncan, 4 Wall. 210, it was held that ““lands
originally public cease to be public after they have been en-
tered at the land office, and a certificate of entry has been
obtained;” and in Hastings &c. R. R. Co. v. Whitney, 132 U. 8.
357, it was said by Mr. Justice Lamar (p. 361):

“In the light of these decisions the almost uniform practice
of the department has been to regard land, upon which an
entry of record valid upon its face has been made, as appro-
priated and withdrawn from subsequent homestead entry,
preémption settlement, sale or grant until the original entry
be cancelled or declared forfeited; in which case the land
reverts to the government as part of the public domain, and
becomes again subject to entry under the land laws.”

And again, on page 364, after noticing some defects in the
form of the entry—

“But these defects, whether they be of form or substance,
by no means render the entry absolutely a nullity. So long
as it remains a subsisting entry of record, whose legality has
been passed upon by the land authorities, and their action
remains unreversed, it is such an appropriation of the tract
as segregates it from the public domain, and therefore pre-
cludes it from subsequent grants.”

But it is unnecessary to multiply quotations. The entry
of Gayman, though ineffectual to vest any rights in hin, and
therefore void as to him, was such an entry as prevented the
acquisition of homestead rights by another until it had been
set aside. It was relinquished and removed from the records
of the land office as the result of a contest by Colcord. He
was entitled under the statute to the benefit of that contest
and was rightfully given an entry of and patent to the Jand.

The judgment of the Supreme Court of Oklahoma is _
Aﬁirmed.
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NORTHERN SECURITIES COMPANY ». UNITED
STATES.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE DISTRICT OF MINNESOTA.

No. 277. Argued December 14, 15, 1903.—Decided March 14, 1904,

Stockholders of the Great Northern and Northern Pacific Railway com-
panies-—corporations having competing and substantially parallel lines
from the Great Lakes and the Mississippi River to the Pacific Ocean at
Puget Sound-—combined and conceived the scheme of organizing a cor-
poration, under the laws of New Jersey, which should hold the shares
of the stock of the constituent companies, such shareholders, in lieu of
their shares in those companies, to receive, upon an agreed basis of value,
shares in the holding corporation. Pursuant to such combination the
Northern Securities Company was organized as the holding corporation
through which that scheme should be executed; and under that scheme
such holding corporation became the holder—more properly speaking,
the custodian-—of more than nine-tenths of the stock of the Northern
Pacific, and more than three-fourths of the stock of the Great Northern,
the stockholders of the companies, who delivered their stock, receiving,
upon the agreed basis, shares of stock in the holding corporation.

Held, that, necessarily, the constituent companies ceased, under this arrange-
ment, to be in active competition for trade and commerce along their
respective lines, and became, practically, one powerful consolidated cor-
poration, by the name of a holding corporation, the principal, if not the
sole, object for the formation of which was to carry out the purpose of
the original combination under which competition between the constitu-
ent companies would cease.

Held, that the arrangement was an illegal combination in restraint of in-
terstate commerce and fell within the prohibitions and provisions of the
act of -July 2, 1890, and it was within the power of the Circuit Court, in
an action, brought by the Attorney General of the United States after the
completion of the transfer of such stock to it, to enjoin the holding com-
pany, from voting such stock and from exercising any control whatever
:XTr the acts and- doings of the railroad companies, and also to enjoin the

ailroad companies from paying any dividends to the holding corpora-

< 3‘;“ on any of their stock held by it.

'.f'ri’z:i}:ifl ﬁ::s::gh catsi?s should not be brought within ?.statute containing
Tk b -loélsh fxt are not clearly embra'ced by it, the court should
fon Kh :V_V, eebnfcal or fgrct.ed .construc.tl.on of words exclude cases
Julv 9 1;%‘;) il(':;tO‘Vlous'ly. within lts provisions and while the act of
un&er ,§ : (l)f |the a(watu'ls crlm‘m'al provisions, the Federal cour'b hafs power
In a suit in equity to prevent and restrain violations

p—
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of the act, and may mould its decree so as to accomplish practical results
such as law and justice demand.

HarvaN, BrRowN, McKENNA and Day, JJ.!

The combination is, within the meaning of the act of Congress of July 2,
1890, known as the Anti-Trust Act, a ““trust’’; but if not, it is a combina-
tion in restraint of interstate and international commerce, and that is
enough to bring it under the condemnation of the act.

From prior cases in this court, the following propositions are deducible and
embrace this case:

Although the act of Congress known as the Anti-Trust Act has no reference
to the mere manufacture or production of articles or commodities within
the limits of the several States, it embraces and declares to be illegal
every contract, combination or conspiracy, in whatever form, of what-
ever nature, and whoever may be parties to it, which directly or neces-
sarily operates in restraint of trade or commerce among the several States
or with foreign nations.

The act is not limited to restraints of interstate and international trade or
commerce that are unreasonable in their nature, but embraces all direct
restraints, reasonable or unreasonable, imposed by any combination, con-
spiracy or monopoly upon such trade or commerce.

Railroad carriers engaged in interstate or international trade or commerce
are embraced by the act.

Combinations, even among private manufacturers or dealers, whereby
interstate or international commerce is restrained, are equally embraced
by the act.

Congress has the power to establish rules by which interstate and inter-
national commerce shall be governed, and by the Anti-Trust Act has
prescribed the rule of free competition among those engaged in such
commerce. L

Every combination or conspiracy which would extinguish competition
between otherwise competing railroads, engaged in interstate trade or
commerce, and which would in that way restrain such trade or com-
merce, is made illegal by the act.

The natural effect of competition is to increase commerce, and an ag“{eme_“t
whose direct effect is to prevent this play of competition restrains -
stead of promotes trade and commerce.

To vitiate a combination, such as the act of Congress condemns, it n(ied nf’f‘

! Mr. Justice HARLAN announced the affirmance of the decree of the Circuit
Court and delivered an opinion in which BrowN, McKenNa and DA.Y: I
concurred. Mr. Justice BREwER delivered a separate opinion in which he
concurred in affirming the decree of the Circuit Court.

Mr. Justice WrITE delivered a dissenting opinion in which the CHIEF
Justice and PecrEAM and Howumes, JJ., concurred; Mr. Justice HoLMES1
delivered a dissenting opinion in which the Cuirr Jusrtice and WHITE ait
PeckuAM, JJ., conecurred.
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be shown that such combination, in fact, results, or will result, in a total
suppression of trade or in a complete monopoly, but it is only essential
to show that by its necessary operation it tends to restrain interstate or
international trade or commerce; or tends to create a monopoly in such
trade or commerce, and to deprive the public of the advantages that flow
from free competition.

The constitutional guarantee of liberty of contract does not prevent Con-
gress from preseribing the rule of free competition for those engaged in
interstate and international commerce.

Under its power to regulate commerce among the several States and with
foreign nations, Congress had authority to enact the statute in question.
United States v. E. C. Knight Co., 156 U. S. 1; United States v. Trans-
Missouri Freight Association, 166 U. 8. 290; United States v. Joint Traffic
Association, 171 U. S. 505; Hopkins v. United States, 171 U. 8. 578; An-
derson v. United States, 171 U.S. 604; Addyston Pipe & Steel Co. v. Uni-
ted States, 175 U, 8. 211; Montague & Co. v. Lowry, 193 U. S. 38.

Congress may protect the freedom of interstate commerce by any means
that are appropriate and that are lawful and not prohibited by the Con-
stitution,

If in the judgment of Congress the public convenience or the general welfare
will be best subserved when the natural laws of competition are left un-
disturbed by those engaged in interstate commerce, that must be, for all,
the end of the matter, if this is to remain a government of laws, and not
of men,

WhenACongress declared contracts, combinations and conspiracies in re-
stra.unt of trade or commerce to be illegal, it did nothing more than apply
to interstate commerce a rule that had been long applied by the several
States when dealing with combinations that were in restraint of their
domestic commerce.

SUbJGCt_’tO such restrictions as are imposed by the Constitution upon the
exercise of all power, the power of Congress over interstate and inter-
natlol'ml commerce is as full and complete as is the power of any State
over its domestic commerce.

No St'a'm can, by merely creating a corporation, or in any other mode,
pFOJe.Ct its authority into other States, so as to prevent Congress from
exert'mg the power it possesses under the Constitution over interstate
fmd international commerce, or so as to exempt its corporation engaged
Ln lg::)elftate commerce from obedience to any rule lawfully established
('I%,ea;:eldl,bfijs(jefo?ts‘i(‘h commer?e; DOXQ G State give a. COI’pOI‘f.i,thI).
Aok a(rr.l s laws a'uthorlty to riestraln interstate or international
Foss ‘E gainst the .w1ll of the nation as lawfully expressed by Con-

"8.  Hivery corporation created by a State is necessarily subject to the

W‘Sl.llp S laW‘ of the land.

;(‘)itr;l"e:\};e ;ns.trumentality. of domestic commerce is subject to state

I COI’]t["oHe):j ?strurr{entahty of %nterstate commerce may be reached

B il irl national authority, so far. as to compel it to respect
ch commerce lawfully established by Congress.




900 OCTOBER TERM, 1903.
Bill in Equity. 193 U. 8.

By MR. JusTicE BREWER.

The act of July 2, 1890, was leveled, as appears by its title, at only unlawful
restraints and monopolies. Congress did not intend to reach and de-
stroy those minor contracts in partial restraint of trade which the long
course of decisions at common law had affirmed were reasonable and
ought to be upheld.

The general language of the act is limited by the power which each indi-
vidual has to manage his own property and determine the place and
manner of its investment. Freedom of action in these respects is among
the inalienable rights of every citizen.

A corporation, while by fiction of law recognized for some purposes as a
person and for purposes of jurisdiction as a citizen, is not endowed with
the inalienable rights of a natural person, but it is an artificial person,
created and existing only for the convenient transaction of busiuess.

Where, however, no individual investment is involved, but there is a com-
bination by several individuals separately owning stock in two competing
railroad companies engaged in interstate commerce, to place the control
of both in a single corporation, which is organized for that purpose ex-
pressly and as a mere instrumentality by which the competing railroads
can be combined, the resulting combination is a direct restraint of trade
by destroying competition, and is illegal within the meaning of the act
of July 2, 1890.

A suit brought by the Attorney General of the United States to declare this
combination illegal under the act of July 2, 1890, is not an interference
with the control of the States under which the railroad companies and the
holding company were, respectively, organized.

THE pleadings in this action and the decree of the Circuit
Court are as follows:

PETITION.!

To the judges of the Circuit Court of the United States for the
Drstrict of Minnesota: ‘
Now comes the United States of America, by Milton D.

—

! Bill in equity of United States, this page, supra.

Exhibit: Certificate of Incorporation of Northern Securities Company,
page 216, post.

Answer of Northern Securities Company, page 221, post.

Answer of Hill and other defendants, page 241, post.

Answer of Great Northern Railway Company, page 241, post.

Answer of Northern Pacific Railway Company, page 242, post.

Answer of Morgan and other defendants, page 247, post.

Answer of Lamont, defendant, page 255, post.
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Purdy, the United States attorney for the Distriet of Minne-
sota, acting under direction of the Attorney-General of the
United States, and brings this its proceeding by way of petition
against the Northern Securities Company, a corporation organ-
ized and existing under the laws of the State of New Jersey ; the
Great Northern Railway Company, a corporation organized and
existing under the laws of the State of Minnesota ; the Northern
Pacific Railway Company, a corporation organized and existing
under the laws of the State of Wisconsin; James J. Hill, a
citizen of the State of Minnesota and a resident of St. Paul,
and Willam P. Clough, D. Willis James, John S. Kennedy,
J. Pierpont Morgan, Robert Bacon, George F. Baker, and
Daniel Lamont, citizens of the State of New York and resi-
dents of New York City, and, on information and belief, com-
plains and says:

L. The defendants, the Northern Pacific Railway Company
and the Great Northern Railway Company, were, at the times
hercinafter mentioned, and now are, common ecarriers, em-
ployed in the transportation of freight and passengers among
the several States of the United States and between such States

Decree of the Circuit Court, page 255, post.

Summary of facts from argument and brief of Mr. George B. Young for
appellants, page 257, post.

Abstract of argum nt of Mr. John G. Johnson for appellant Northern
Securities Company, page 268, post.

A.bstract of argum nt of Mr. Charles W. Bunn for appellant Northern
Pacific Railway Company, page 273, post.

Abstract of brief submitted by Mr. John W. Griggs for appellant Northern
Securities Company, page 276, post.

Abstract of brief submitted by Mr. M. D. Grover for appellant Great
Northern Railway Company, page 280, post.
W;;};St-rafet of brief submitted by Mr. Francis Lynde Stetson and Mr. David

\b(s)t\ or appellants Morgan, Bacon and Lamont, page 290, post
WillGa Hta;t (I))f argum.ent and brief of Mr. Attorney General Knox and Mr.

! - Day, assistant to Attorney General, for the United States, ap-

pellee, page 207, post, :

Op}n}on of Mr. Justice HarLaN, page 317, post.

0p}ﬂ}0n of Mr. Justice BrEWER, page 360, post.

Upl_m.on of Mr. Justice WaiTE, page 364 ;Jost.

Opinion of Mr. Jusrics HorLMEs, page 40'0, post.
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and foreign nations, and, as such carriers so employed, were
and are engaged in trade and commerce among the several
States and with foreign nations.

IT. On and prior to the 13th day of November, 1901, the de-
fendants, James J. Hill, William P. Clough, D. Willis James, and
John S. Kennedy, and certain other persons whose names are
unknown to the complainant, but whom it prays to have made
parties to this action when ascertained (hereinafter referred
to as James J. Iill and his associate stockhoelders), owned or
controlled a majority of the capital stock of the defendant, the
Great Northern Railway Company, and the defendants, J. Pier-
pont Morgan and Robert Bacon (members of and representing
the banking firm of J. P. Morgan & Co., of New York City),
George F. Baker and Daniel S. Lamont, and certain other per-
sons whose names are unknown to the complainant, but whom
it prays to have made parties to this action when ascertained
(hereinafter referred to as J. Pierpont Morgan and his associate
stockholders), owned or controlled a majority of the capital
stock of the defendant, the Northern Pacific Railway Company.

ITI. The Northern Pacific Railway Company and the Great
Northern Railway Company, at and prior to the doing of the
acts hereinafter complained of, owned or controlled and oper-
ated two separate, independent, parallel, and competing lines of
railway running east and west into or across the States of Wis-
consin, Minnesota, North Dakota, Montana, Idaho, Washington,
and Oregon, the Northern Pacific system, extending from Ash-
land, in the State of Wisconsin, and from Duluth and St. Paul,
in the State of Minnesota, through Helena, in the State of
Montana, and Spokane, in the State of Washington, to Seattle
and Tacoma, in the State of Washington, and Portland, in ’Fhe
State of Oregon, and the Great Northern system, extending
from Superior, in the State of Wisconsin, and from Dulut.h and
St. Paul, in the State of Minnesota, through Spokane, 1D the
State of Washington, to Everett and Seattle, in the Stajce of
Washington, and to Portland, in the State of Oregon, ‘fm}} 4
branch line to Helena, in the State of Montana, thus furnishing
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to the public two parallel and competing transcontinental lines
connecting the Great Lakes and the Mississippi River with
Puget Sound and the Pacific Ocean. At the times mentioned,
these two railway systems, which will hereafter be referred to
respectively as the Northern Pacific system and the Great
Northern system, each of which, with its leased and controlled
lines, main and branch, aggregates over 5,500 miles in length,
were the only transcontinental lines of railway extending across
the northern tier of States west of the Great Lakes, from the
Great Lakes and the Mississippi River to the Pacific Ocean, and
were then engaged in active competition with one another for
freicht and passenger traffic among the several States of the
United States and between such States and foreign countries,
each system connecting at its eastern terminals, not only with
lines of railway, but with lake and river steamers to other
States and to foreign countries, and at its western terminals
V\‘zith sea-going vessels to other States, Territories, and posses-
sions of the United States and to foreign countries.

IV. Prior to the year 1893 the Northern Pacific system was
owned or controlled and operated by the Northern Pacific Rail-
r Ofld Company, a corporation organized and existing under cer-
tain acts and resolutions of Congress. During that year the
company became insolvent, and the line was placed in the hands
f)f receivers by the proper courts of the United States. While
In this condition, awaiting foreclosure and sale, an arrangement
Was entered into between a majority of the bondholders of the
Northern Pacifie Railroad Company and the defendant, the
Great Northern Railway Company, for a virtual consolidation
of tl}e Northern Pacific and Great Northern systems and the
placmg of the practical control of the Northern Pacifie system
gl the hands of the defendant, the Great Northern Railway
f(;;zgg;z@ T;lis arrangement contemplfjxted the sale, under
Bl Rq{l 0 dthe property and frar_lch1ses of the Northern
e Sho‘;ldroa C'ompany to a comm.lttee of the bondholders,
S organize a new corporatlon., to be known as the

ern Pacific Railway Company, which was to become the
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suecessor of the Northern Pacific Railroad Company ; one-half
of the capital stock of the new company was to be turned over
to the shareholders of the defendant, the Great Northern Rail-
way Company, which in turn was to guarantee the payment of
the bonds of the Northern Pacific Railway Company. An
agreement was to be entered into for the exchange of traffic at
intersecting and connecting points and for the division of carn-
ings therefrom. The carrying out of this arrangement was de-
feated by the decision of the Supreme Court of the United
States in the case of Pearsall v. The Great Northern Railuway
Company (which was decided March 30, 1896, and is reported
in the one hundred and sixty-first volume of the reports of
said court, beginning on page 646, to which reference is made),
in which it was held that the practical effect would be the con-
solidation of two parallel and competing lines of railway, and
the giving to the defendant, the Great Northern Railway Com-
pany, a monopoly of all traffic in the northern half of the State
of Minnesota, as well as of all transcontinental traffic north of
the line of the Union Pacific, to the detriment of the public
and in violation of the laws of the State of Minnesota.

V. Early in the year 1901 the defendants, the Great Northern
and Northern Pacific Railway companies, acting for the purpose
of promoting their joint interests, and in contemplation of the
ultimate placing of the Great Northern and Northern Pacific
systems under a common source of control, united in the pur-
chase of the total capital stock of the Chicago, Burlington and
Quincy Railway Company, of Illinois, giving the joint bonds
of the Great Northern and Northern Pacific Railway companies,
payable in twenty years from date, with interest at 4 per cent
per annum, for such stock, at the rate of $200 in bonds in ex-
change for each $100 in stock, and in this manner purchased and
acquired about $107,000,000 of the $112,000,000 total capital
stock of the Chicago, Burlington and Quincy Railway Cgm-
pany, or about 98 per cent thereof. Tn this manner, at the time
stated, the defendants, the Great Northern and Northern Pacific
Rallway companies, secured control of the vast system of rail
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way lines known as the Burlington system, about 8,000 miles
in length, extending from St. Paul, in the State of Minnesota,
where it connects with the Great Northern and Northern
Pacific Railway systems, through the States of Minnesota,
Wisconsin, and Illinois, to Chicago, in the State of Illinois,
and from these two cities through said States and through the
States of Towa, Missouri, Nebraska, Colorado, South Dakota,
Wyoming, and Montana, to Quiney, in the State of Tllinois;
to Burlington and Des Moines, in the State of Iowa; to St.
Louis, Kansas City, and St. Joseph, in the State of Missouri;
to Omaha and Lincoln, in the State of Nebraska; to Denver,
in the State of Colorado; to Cheyenne, in the State of Wyo-
ming, and to Billings, in the State of Montana, where it again
connects with the Northern Pacific Railway system, these
States lying west of Chicago and south of the States crossed
by the Great Northern and Northern Pacific systems, and
constituting the territory occupied in part by what is known
as the Union Pacific Railway system, which has been and is a
parallel and competing system within said territory with the
said Burlington system.

VL. The attempt to turn over a controlling interest in the
s?ock of the Northern Pacific Railway Company to the Great
l\forthern Railway Company and thus effect a virtual consolida-
tion of the two railway systems, having thus, in the year 1896,
been defeated by a decision of the Supreme Court of the United
States, the defendants James J. Hill and his associate stock-
holders of the defendant, the Great Northern Railway Com-
pany, owning or controlling a majority of the stock of that
"OTP().ration, and the defendants J. Pierpont Morgan and his
assoclate stockholders of the defendant, the Northern Pacific
lizlcll‘z?fl tioinp‘cmy, 0\'¢vning or controlling a majority of the
ey ; co;p(;ratlon, actmg for ‘themselves as suc'h stock-
il lowned zil heldalf of the s_axd.rallway companies in which
13¢h day (l)f 1\Iove ba controlling m.te.rest, on .and prior to the
fully to rostrz;in t(;slm er, 1901, contriving and intending unlaw-

e trade or commerce among the several States
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and between said States and foreign countries carried on by
the Northern Pacific and Great Northern systems, and con-
triving and intending unlawfully to monopolize or attempt to
monopolize such trade or commerce, and contriving and intend-
ing unlawfully to restrain and prevent competition among said
railway systems inrespect to such interstate and foreign trade or
commerce, and contriving and intending unlawfully to deprive
the public of the facilities and advantages in the carrying on of
such interstate and foreign trade or commerce theretofore en-
joyed through the independent competition of said railway sys-
tems, entered into an unlawful combination or conspiracy to
effect a virtual consolidation of the Northern Pacific and Great
Northern systems, and to place restraint upon all competitive
interstate and foreign trade or commerce earried on by them,
and to monopolize or attempt to monopolize the same, and to
suppress the competition theretofore existing between said rail-
way systems in said interstate and foreign trade or commerce,
through the instrumentality and by the means following, to wit:
A holding corporation, to be called the Northern Securities
Company, was to be formed under the laws of New Jersey, with
a capital stock of $400,000,000, to which, in exchange for its
own capital stock upon a certain basis and at a certain rate, was
to be turned over and transferred the capital stock, or a con-
trolling interest in the capital stock, of each of the defendant
railway companies, with power in the holding corporation to
vote such stock and in all respeets to act as the owner thereof,
and to do whatever it might deem necessary to aid in any
manner such railway companies or enhance the value of their
stocks. In this manner, the individual stockholders of these
two independent and competing railway companies were t0 be
eliminated and a single common stockholder, the N orthern
Securities Company, was to be substituted; the interest of the
individual stockholders in the property and franchises of the
two railway companies was to terminate, being thus converted
into an interest in the property and franchises of the N orthern
Securities company. The individual stockholders of the
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Northern Pacific Railway Company were no longer to hold
an interest in the property or draw their dividends from the
earnings of the Northern Pacific system, and the individual
stockholders of the Great Northern Railway Company were
no longer to hold an interest in the property or draw their
dividends from the earnings of the Great Northern system,
but having ceased to be stockholders in the railway companies
and having become stockholders in the holding corporation,
both were to draw their dividends from the earnings of both
systems, collected and distributed by the holding corporation.
In this manner, by making the stockholders of each system
jointly interested in both systems, and by practically pooling
the earnings of both systems for the benefit of the former stock-
holders of each, and by vesting the selection of the directors
and officers of each system in a common body, to wit, the
holding corporation, with not only the power but the duty
to pursue a policy which would promote the interests, not of
one system at the expense of the other, but of both at the
expense of the publie, all inducement for competition between
the two systems was to be removed, a virtual consolidation
effected, and a monopoly of the interstate and foreign com-
merce formerly carried on by the two systems as independent
competitors established.

VIL In pursuance of the unlawful combination or conspiracy
aforesaid, and solely as an instrumentality through which to
effect the purposes thereof, on the 13th day of November, 1901,
the defendant, the Northern Securities Company, was organized
upder the general laws of the State of New Jersey, with its prin-
cipal office in Hoboken, in said State, and with an authorized
capm?l stock of $400,000,000. A copy of the articles of incor-
poration of such company is attached to and made a part of this
thltl.on. Among the purposes and powers designedly inserted
In Salfl’ articles is the purpose and power, not only to “‘pur-
Zi‘?;zmtaind “hold” “s.harei of the capital :qtock of any other
piniin on or c.o'rporatl(.)n's, under which said company wrong-

y claims and is exereising the power to acquire by exchange
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and hold the stock of the Northern Pacific and the Great North-
ern Railway companies, but the purpose and power, while
owner thereof, ““to exercise all the rights, powers, and privileges
of ownership;” that is, to vote such stock, collect the dividends
thereon, and in all respects act as a stockholder of such railway
companies ; and the purpose and power ‘“‘to aid in any manner
any corporation . . . of which any bonds . . . or
stock are held, . . . and to do any acts or things designed
to protect, preserve, improve, or enhance the value of any such
bonds . . . or stock,” meaning thereby to do whatever
it may deem necessary to aid in any manner the Northern Pa-
cific and the Great Northern Railway companies, or to preserve
or enhance the value of their stocks or bonds.

VIIL In further pursuance of the unlawful combination or
conspiraey aforesaid, and solely as an instrumentality through
which to effect the purposes thereof, on or about the 14th day
of November, 1901, the defendant the Northern Securities
Company was organized by the election of a board of directors
and the selection of a president and other officers, the defendant
James J. Hill, the president and controlling power in the
management of the defendant the Great Northern Railway
Company, being chosen a director and president thereof; and
thereupon, in further pursuance of the unlawful combination or
conspiracy aforesaid, the defendants James J. Hill and his asso-
ciate stockholders of the defendant the Great Northern Railway
Company assigned and transferred to the defendant the North-
ern Securities Company, a large amount of the capital stock' of
the Great Northern Railway Company, the exact amount being
unknown to complainant, but constituting a controlling interest
therein, and complainant believes a majority thereof, upon the
agreed basis of exchange of $180, par value, of the capital stock
of the said Northern Securities Company for each share of the
capital stock of the Great Northern Railway Company ; and the
defendants J. Pierpont Morgan and his associate stockholders of
the Northern Pacific Railway Company assigned and trans-
ferred to the defendant the Northern Securities Company &
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large majority of the capital stock of the defendant the North-
ern Pacific Railway Company, the exact amount being unknown
to complainant, upon the agreed basis of exchange of $115, par
value, of the capital stock of the said Northern Securities Com-
pany for each share of the capital stock of the Northern Pacific
Railway Company ; and thereafter, in further pursuance of the
unlawful eombination or conspiracy aforesaid, the defendant,
the Northern Securities Company, offered to the stockholders of
the defendant railway companies to issue and exchange its capi-
tal stock for the capital stock of such railway companies, upon
the basis of exchange aforesaid, no other consideration being
required. In further pursuance of the unlawful combination
or conspiracy aforesaid the defendant the Northern Securities
Company has acquired an additional amount of the stock of the
defendant railway companies, issuing in lieu thereof its own
stock upon the basis of exchange aforesaid, and is now holding,
as owner and proprietor, substantially all of the capital stock of
the Northern Pacific Railway Company and, as complainant
believes and charges, a majority of the capital stock of the
Great Northern Railway Company, but if not a majority, at
!east a controlling interest therein, and is voting the same and
is collecting the dividends thereon, and in all respects is acting
as the owner thereof in the organization, management, and
operation of said railway companies, and in the receipt and
control of their earnings, and will continue to do so, unless
rgstrained by the order of this court. By reason whereof a
virtual consolidation under one ownership and source of con-
trol of the Great Northern and Northern Pacific Railway
Systf‘rrls has been effected, a combination or conspiracy in re-
St.raunt of‘ the trade or commerce among the several States and
with foreign .nations formerly carried on by the defendant rail-
Way companies independently and in free competition one with
the other has been formed and is in operation, and the defend-
ants are thereby attempting to monopolize, and have mo-
nopolized, such interstate and foreign trade or commerce, to

the great and irreparable damage of the people of the United
VOL, cxonr—14
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States, in derogation of their common rights, and in violation
of the act of Congress of July 2, 1890, entitled ‘“ An act to pro-
tect trade and commerce against unlawful restraints and mo-
nopolies.”

IX. If the defendant the Northern Securities Company has
not acquired a large majority of the capital stock of the defend-
ant the Great Northern Railway Company, it is because the
individual defendants named, and their associates in the com-
bination or conspiracy charged in this petition, or some of them,
since it became apparent that the legality of their corporate
device for the merger of the stock of competing railway com-
panies, through the instrumentality of a central or holding
corporation, would be assailed in the courts, have purposely
withheld, or caused to be withheld, a large amount of the capi-
tal stock of said railway company from transfer for the stock
of the Northern Securities Company, and have purposely dis-
couraged and prevented the transfer and exchange of such
stock for the stock of the Northern Securities Company, all for
the purpose of concealing the real scope and object of the
unlawful combination or econspiracy aforesaid, and of deceiving
and misleading the state and Federal authorities, and of fur-
nishing a ground for the defence that the Northern Securities
Company does not hold a clear majority of the stock of the
Great Northern Railway Company. The complainant avers
that such stock, so withheld or not transferred to the Northern
Securities Company, is now in the hands of some person or
persons (unknown to the complainant) friendly to and unde?r
the influence of the individual defendants named and their
associates aforesaid, or some of them, and will either not be
voted, or be voted in harmony with the Great Northern stgck
held by the Northern Securities Company, until the question
of the legality of this corporate device for merging COIT}pet“
ing railway lines shall be finally and judicially determined,
when such stock will either be turned overto the NOYthf‘rn
Securities Company or continue to be held and voted outside
said company but in harmony with the Great Northern
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stock held and voted by it, as may at the time seem advis-
able.

X. In further pursuance of the unlawful combination or con-
spiracy aforesaid, the Northern Securities Company (subject, it
may be, to the condition stated in the next preceding para-
graph) is about to and will, unless restrained by the order of
this court, receive and acquire, and hereafter hold and control
as owner and proprietor, substantially all of the capital stock of
the defendant railway companies, issuing in lieu thereof its own
capital stock to the full extent of the authorized issue, of which,
upon the basis of exchange aforesaid, the former stockholders
of the Great Northern Railway Company have received or will
receive and hold about 55 per cent thereof, the balance going
to the former stockholders of the Northern Pacific Railway
Company.

XI. No consideration whatever has existed, or will exist, for
the transfer as aforesaid of the stock of the defendant railway
companies from their stockholders to the Northern Securities
Company, other than the issue of the stock of the Northern
Securities Company to them in exchange therefor, for the pur-
pose, after the manner, and upon the basis aforesaid.

The defendant, the Northern Securities Company, was not
organized in good faith to purchase and pay for the stocks of
the .Great Northern and the Northern Pacific Railway com-
panies. It was organized solely to incorporate the pooling of
the stocks of said companies and to carry into effect the unlaw-
fgl combination or conspiracy aforesaid. The Northern Securi-
ties Company is a mere depositary, custodian, holder, and
if::ltgg ﬁaﬁsas}‘fcozl;.rsn ;))i r‘:i}:; G;zzt ‘ljortﬁlern ar;d thekNorthern
benchidl bl B 21 its shares o stock are but
S es issue agaln§t said railroad stocks to
Sy C(;m Z;estdof the ho%lders in the pool. The Northfzrn
el wgrr Yt oes }?Ot ave and never h%d any capital
R an bSuc a stupend0u§ operatlol}. Its S}lb-
ShookAgI O(")‘(’)&(S) ut $30,000, aTId its authorized capital

;000,000 is just sufficient, when all issued, to
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represent and cover the exchange value of substantially the
entire stock of the Great Northern and Northern Pacific Rail-
way companies, upon the basis and at the rate agreed upon,
which is about $122,000,000 in excess of the combined capital
stock of the two railway companies taken at par.

XIIL If the Government fails to prevent the carrying out of
the combination or conspiracy aforesaid, and the defendant, the
Northern Securities Company, is permitted to receive and hold
and act as owner of the stock of the Northern Pacific and Great
Northern Railway companies as aforesaid, not only will a vir-
tual consolidation of two competing transcontinental lines, with
the practical pooling of their earnings, be effected, and a
monopoly of the interstate and foreign commerce formerly
carried on by them as competitors be created, and all effective
competition between such lines in the carrying of interstate and
foreign traffic be destroyed, but thereafter, to all desiring to use
it, an available method will be presented, whereby, through the
corporate scheme or device aforesaid, the act of Congress of
July 2, 1890, entitled “ An act to protect trade and commerce
against unlawful restraints and monopolies,” may be circum-
vented and set at naught, and all transcontinental lines, indeed
the entire railway systems of the country, may be absorbed,
merged, and consolidated, thus placing the public at the abso-
lute mercy of the holding corporation.

XTIII. In furtherance of the purpose and object of the unlaw-
ful combination or conspiracy aforesaid to monopolize or at-
tempt to monopolize the trade or commerce among the several
States, and between such States and foreign countries, formerly
carried on in free competition by the defendants, the Northern
Pacific and Great Northern Railway companies, and to place 8
restraint thereon, the individual defendants named and t}}elr
associate stockholders of the defendant railway companies,
have combined or conspired with one another and with other
persons (whose names are unknown to the complainant, but
whom it prays to have made parties to this action when ascer-
tained) to use and employ, in addition to the corporate scheme
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or device aforesaid, and in aid thereof, various other schemes,
devices, and instrumentalities, the precise details of which are
at present unknown to the complainant but will be laid before
the court when ascertained, by means of which, unless pre-
vented by the order of this court, the object and purpose of the
unlawful combination or conspiracy aforesaid may and will be
accomplished.

PRAYER.

In consideration whereof, and inasmuch as adequate relief in
the premises can only be obtained in this court, the United
States of America prays your honors to order, adjudge, and
decree that the combination or conspiracy hereinbefore de-
scribed is unlawful, and that all acts done or to be done in carry-
ing it out are in derogation of the common rights of all the peo-
ple of the United States and in violation of the act of Congress of
July 2, 1890, entitled ‘“ An act to protect trade and commerce
against unlawful restraints and monopolies,” and that the
defendants and each and every one of them, and their officers,
directors, stockholders, agents, and servants, and each and
every one of them, be perpetually enjoined from doing any act
in pursuance of or for the purpose of carrying out the same,
an.d, in addition, that the several defendants be respectively
enjoined as follows:

. First. That the defendant, the Northern Securities Company,
1ts stockholders, officers, directors, executive committee, and its
agents and servants, and each and every one of them, be per-
betually enjoined from purchasing, acquiring, receiving, hold-
ng, voting (whether by proxy or otherwise), or in any manner
acting as the owner of any of the shares of the capital stock of
either the Northern Pacific Railway Company or the Great
N Ortl.lern Railway Company ; and that a mandatory injunction
Mmay issue requiring the Northern Securities Company to recall
anq cancel any certificates of stock issued by it in purchase of
O I exchange for any of the shares of the capital stock of
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either of said railway companies, surrendering in return there-
for to the holders thereof the certificates of stock in the respec-
tive railway companies in lieu of which they were issued.

Second. That the defendant, the Northern Pacific Railway
Company, its stockholders, officers, directors, agents, and serv-
ants, and each and every one of them, be perpetually enjoined
from in any manner recognizing or accepting the Northern Se-
curities Company as the owner or holder of any shares of its
capital stock, and from permitting such company to vote such
stock, whether by proxy or otherwise, and from paying any
dividends upon such stock to said company or its assigns, unless
authorized by this court, and from recognizing as valid any
transfer, mortgage, pledge, or assignment by such company of
such stock, unless authorized by this court.

Third. That the defendant, the Great Northern Railway
Company, its stockholders, officers, directors, agents, and serv-
ants, and each and every one of them, be perpetually enjoined
from in any manner recognizing or accepting the Northern Se-
curities Company as the owner or holder of any shares of its
capital stock, and from permitting such company to vote such
stock, whether by proxy or otherwise, and from paying any
dividends upon such stock to said company or its assigns, unless
authorized by this court, and from recognizing as valid any
transfer, mortgage, pledge, or assignment by such company of
such stock unless authorized by this court.

Fourth. That the individual defendants named, and their
associate stockholders, and each and every stockholder of either
of said railway companies who has exchanged his stock therein
for the stock of the Northern Securities Company, be each,
respectively, perpetually enjoined from in any manner holding,
voting, or acting as the owner of any of the stock of the North-
ern Securities Company, issued in exchange for the stock of
either of the said railway companies, unless authorized by this
court; and that a mandatory injunction may issue requiring
each of the said defendants to surrender any stock of the North-
ern Securities Company so acquired and held by him, and accept
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therefor the stock of the defendant railway company in ex-
change for which the same was issued.

Fifth. That the individual defendants named, and their asso-
ciate stockholders, and each and every person combining or
conspiring with them, as charged in Paragraph XIII hereof,
and their trustees, agents, and assigns, present or future, and
each and every one of them, be perpetually enjoined from doing
any and every act or thing mentioned in said paragraph, or in
furtherance of the combination or conspiracy deseribed therein,
or intended or tending to place the capital stock of the defend-
ant railway companies, or the competing railway systems oper-
ated by them, or the competitive interstate or foreign trade or
commerce carried on by them, under the control, legal or
practical, of the defendant, the Northern Securities Company,
or of any person or persons, or association or corporation, acting
for or in lieu of said company, in the carrying out of the unlaw-
ful combination or conspiracy described in said paragraph.

The United States prays for such other and further relief as
the nature of the case may require and the court may deem
proper in the premises. ° .

To the end, therefore, that the United States of America may
obtain the relief to which it is justly entitled in the premises,
may it please your honors to grant unto it writs of subpeena
directed to the said defendants, the Northern Securities Com-
pany, the Northern Pacific Railway Company, the Great North-
ern Railway Company, James J. Hill, William P. Clough, D.
Willis James, and John S. Kennedy, and their associate stock-
holders of the Great Northern Railway Company, as their
names may become known to complainant and the court be
advised thereof, J. Pierpont Morgan, Robert Bacon, George F.
Baker, and Daniel S. Lamont, and their associate stockholders
of the Northern Pacific Railway Company, as their names may
become known to complainant and the court be advised thereof,
and the persons referred to in Paragraph XIIT hereof, as their
nam.es may become known to complainant and the court be
advised thereof, and to each of them, commanding them, and
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each of them, to appear herein and answer (but not under oath)
the allegations contained in the foregoing petition, and abide by
and perform such order or decree as the court may make in the
premises ; and that, pending the final hearing of this case, a tem-
porary restraining order may issue enjoining the defendants and
their associates, and each of them, and their stockholders, di-
rectors, officers, agents, and servants as hereinbefore prayed.

The petition was signed and verified by Milton D. Purdy,
Attorney of the United States for the District of Minnesota,
and also signed by Philander C. Knox, Attorney-General of
the United States, and John K. Richards, Solicitor-General
of the United States.

Annexed to the petition as an exhibit was the charter of the
Northern Securities Company, as follows:

CERTIFICATE OF INCORPORATION OF NORTHERN SECURITIES
COMPANY.

StATE oF NEW JERSEY, ss-

We, the undersigned, in order to form a corporation for the
purposes hereinafter stated, under and pursuant to the provi-
sions of the act of the legislature of the State of New Jersey
entitled “ An act concerning corporations” (revision of 1896),
and the acts amendatory thereof and supplemental thereto, do
hereby certify as follows:

First. The name of the corporation is Northern Securities
Company.

Second. The location of its principal office in the State of
New Jersey is at No. 51 Newark street, in the city of Hoboken,
county of Hudson. The name of the agent therein, and in
charge thereof, upon whom process against the corporation may
be served, is Hudson Trust Company. Such office is to be the
registered office of the corporation.

Third. The objects for which the corporation is formed are:

(1) Toacquire by purchase, subscription, or otherwise, and to
hold as investment, any bonds or other securities or evidences of
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indebtedness, or any shares of capital stock created or issued by
any other corporation or corporations, association or associa-
tions, of the State of New Jersey, or of any other State, Terri-
tory, or country.

(2) To purchase, hold, sell, assign, transfer, mortgage, pledge,
or otherwise dispose of any bonds or other securities or evi-
dences of indebtedness created or issued by any other corpora-
tion or corporations, association or associations, of the State of
New Jersey, or of any other State, Territory, or country, and
while owner thereof to exercise all the rights, powers, and priv-
ileges of ownership.

(3) To purchase, hold, sell, assign, transfer, mortgage, pledge,
or otherwise dispose of shares of the capital stock of any other
corporation or eorporations, assoeiation or associations, of the
State of New Jersey, or of any other State, Territory, or coun-
try, and while owner of such stock to exercise all the rights,
powers, and privileges of ownership, including the right to vote
thereon.

(4) To aid in any manner any corporation or association of
which any bonds or other securities or evidences of indebted-
ness or stock are held by the corporation, and to do any acts or
things designed to protect, preserve, improve, or enhance the
value of any such bonds or other securities or evidences of in-
debtedness or stock.

(5) To acquire, own, and hold such real and personal property
as may be necessary or convenient for the transaction of its
business.

: The business or purpose of the corporation is from time to
?Hﬁl to do any one or more of the acts and things herein set
orth.

The corporation shall have power to conduet its business in
other States and in foreign countries, and to have one or more
offices out of this State, and to hold, purchase, mortgage, and
convey real and personal property out of this State.

3 If“Ourth. The total. agthorized capital stock of the corporation
our hundred million dollars ($400,000,000), divided into
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four million (4,000,000) shares of the par value of one hundred
dollars ($100) each. The amount of the capital stock with
which the corporation will commence business is thirty thou-
sand dollars.

Fifth. The names and post-office addresses of the incorpo-
rators, and the number of shares of stock subseribed for by each
(the aggregate of such subseriptions being the amount of capital
stock with which this company will commence business), are as
follows:

£ Number of

Name and post-office address. I
" George F. Baker, jr., 258 Madison avenue, New York, N. Y... 100
Abram M. Hyatt, 214 Allen avenue, Allenhurst, N. J......... 100
Richard Trimble, 53 East Twenty-fifth street, New York, N. Y. 100

Sixth. The duration of the corporation shall be perpetual.

Seventh. The number of directors of the corporation shall be
fixed from time to time by the by-laws; but the number, if fixed
at more than three, shall be some multiple of three. The
directors shall be classified with respect to the time for which
they shall severally hold office by dividing them into three
classes, each consisting of one-third of the whole number of the
board of directors. The directors of the first class shall be
elected for a term of one year, the directors of the second class
for a term of two years, and the directors of the third class for
a term of three years; and at each annual election the successors
to the class of directors whose term shall expire in that year
shall be elected to hold office for the term of three years, so that
the term of office of one class of directors shall expire in each
year.

In case of any increase of the number of the directors the
additional directors shall be elected as may be provided in the
by-laws, by the directors or by the stockholders at an annual or
special meeting, and one-third of their number shall be elected
for the then unexpired portion of the term of the directors of 1.;he
first class, one-third of their number for the unexpired portion
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of the term of the directorsof the second class, and one-third of
their number for the unexpired portion of the term of the
directors of the third class, so that each class of directors shall
be increased equally.

In case of any vacancy in any class of directors through
death, resignation, disqualification, or other cause, the re-
maining directors, by affirmative vote of a majority of the
board of directors, may elect a successor to hold office for the
unexpired portion of the term of the director whose place shall
be vacant, and until the election of a suecessor.

The board of directors shall have power to hold their meet-
ings outside the State of New Jersey at such places as from
time to time may be designated by the by-laws, or by resolution
of the board. The by-laws may prescribe the number of di-
rectors necessary to constitute a quorum of the board of
directors, which number may be less than a majority of the
whole number of the directors.

As authorized by the act of the legislature of the State of New
Jersey passed March 22, 1901, amending the seventeenth section
of the act concerning corporations (revision of 1896), any action
which theretofore required the consent of the holders of two-
thirds of the stock at any meeting after notice to them given, or
required their consent in writing to be filed, may be taken upon
the consent of, and the consent given and filed by, the holders
of two-thirds of the stock of each class represented at such
meeting in person or by proxy.

Any officer elected or appointed by the board of directors
may be removed at any time by the affirmative vote of a major-
ity of the whole board of directors. Any other officer or em-
ployé of the corporation may be removed at any time by vote
of the board of directors, or by any committee or superior offi-
cer upon whom such power of removal may be conferred by the
by-laws or by vote of the board of directors.

The board of directors, by the affirmative vote of a majority
Of the who-le board, may appoint from the directors an execu-
tive committee, of which a majority shall constitute a quorum,
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and to such extent as shall be provided in the by-laws such com-
mittee shall have and may exercise all or any of the powers of
board of directors, including power to cause the seal of the cor-
poration to be aflixed to all papers that may require it.

The board of directors may appoint one or more vice-presi-
dents, one or more assistant treasurers, and one or more assist-
ant secretaries, and, to the extent provided in the by-laws, the
persons so appointed, respectively, shall have and may exercise
all the powers of the president, of the treasurer, and of the
secretary, respectively.

The board of directors shall have power from time to time to
fix and determine and to vary the amount of the working cap-
ital of the corporation; to determine whether any, and if any,
what part of any accumulated profits shall be declared in divi-
dends and paid to the stockholders; to determine the time or
times for the declaration and payment of dividends, and to
direct and to determine the use and disposition of any surplus
or net profits over and above the capital stock paid in; and in its
discretion the board of directors may use and apply any such
surplus or acecumulated profits in purchasing or acquiring its
bonds or other obligations, or shares of the capital stock of the
corporation to such extent and in such manner and upon such
terms as the board of directors shall deem expedient ; but shares
of such capital stock so purchased or acquired may be resold,
unless such shares shall have been retired for the purpose of
decreasing the capital stock of the corporation to the extent
authorized by law.

The board of directors, from time to time shall determine
whether and to what extent, and at what times and places and
under what conditions and regulations, the accounts and books
of the corporation, or any of them, shall be open to the inspec-
tion of the stockholders, and no stockholders shall have any
right to inspect any account or book or document of the cor-
poration except as conferred by statute of the State of New
Jersey, or authorized by the board of directors or by a resolu-
tion of the stockholders.
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The board of directors may make by-laws, and from time to
time may alter, amend, or repeal any by-laws; but any by-laws
made by the board of directors may be altered or repealed by
the stockholders at any annual meeting or at any special meet-
ing, provided notice of such proposed alteration or repeal be
included in the notice of the meeting.

In witness whereof we have hereunto set our hands and seals
the 12th day of November, 1901.

Signed, sealed and acknowledged by Geo. F. Baker, Jr.,
Abram M. Hyatt and Richard Trimble.

The answer of the Northern Securities Company to the
petition of the United States of America, was as follows:

I. This defendant admits and avers that the defendant rail-
way companies were, at the time mentioned in the petition, and
are now common carriers employed in transportation of freight
and passengers within and among those States of the United
States in which the railways operated by them are situated, and
not, further or otherwise, but were and are engaged in commerce
among the several States and with foreign nations.

IT. This defendant admits that, on and prior to November 13,
1901, the capital stock of the defendant railway companies was
owned and controlled by their respective shareholders, and it
avers, on information and belief, that the outstanding capital
stock of the Great Northern Railway Company was owned by
more than eighteen hundred (1,800) separate owners, and the
outstanding capital stock of the Northern Pacific Railway
Company was owned by more than thirty-five hundred (3,500)
Separate owners; and that among the shareholders of the Great
Northern Railway Company (hereinafter called the Great
Northern Company) were the defendants Hill, Clough, James,
Morgan, and Kennedy; and that among the shareholders of
ti_le Northern Pacific Railway Company (hereinafter called the
Northern Pacific Company) were the defendants Morgan,
Bacon, Baker, Hill, Kennedy, James, and Lamont. It avers
that the persons named and meant to be designated in the peti-
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tion as owning, controlling, or as being associated in the owner-
ship and control of a majority of the stock of the Great North-
ern Company, did not at any time, nor in any manner, own
or control a majority of said stock, nor as much as one-third (})
part thereof. Their holdings in said stock were at all times
separate and individual, and not in association with each
other, or with any other person or persons, and neither of
them was under any obligation or promise to any of the others,
or to any other person, to hold, use, or vote his stock other-
wise than as he should, from time to time, determine to be
best for his own individual interest. The persons named
and meant to be designated in the petition as owning, con-
trolling, or as being associated in the ownership and control
of a majority of the stock of the Northern Pacific Company,
did not, at the date named, nor at any time, or in any manner,
own or control a majority of such stock, nor as much as one-
third (}) part thereof. Their holdings in said stock were at
all times separate and individual, and neither of them had any
control of the holdings of the other, or of any other person or
persons, and neither of them was under any promise of obliga-
tion to the other, or to any person, to-hold, use or vote his stock
otherwise than as he should, from time to time, determine to
be best for his own individual interest.

Except as herein admitted and averred, this defendant de-
nies each and every allegation of subdivision II of the petition.

II1. This defendant admits that the Northern Pacific Com-
pany owned and operated a railway from Ashland, in Wisconsin,
via Duluth, and from St. Paul, across Minnesota, North Dakota,
Montana, Idaho, and Washington, and into Oregon, passing
through Helena, in the State of Montana, and Spokane, in the
State of Washington, and extending to Tacoma and Seattle in
Washington, and to Portland in Oregon; and that the Great
Northern Company operated lines of railway extending from
St. Paul, in the State of Minnesota, across said State and North
Dakota, Montana, Idaho, and Washington to Everett and
Seattle in Washington, passing through Spokane in that State.




-

NORTHERN SECURITIES CO. v. UNITED STATES. 223
193 U. S. Answer of Northern Securities Company.

It admits that the said lines so operated by said companies
connected with other railway lines, and that, either directly or

‘by means of such other railway lines, they connected with lines

of steamships on the Great Lakes and the ocean; and that the
mileage operated by said companies aggregated about fifty-five
hundred (5,500) miles for the Northern Pacific Company and
about forty-one hundred and twenty-eight (4,128) miles for the
Great Northern Company.

It denies that the lines operated by said companies are par-
allel or competing, except for the short distances and to the
limited extent hereinafter mentioned, and denies that said com-
panies were engaged in active competition with each other, ex-
cept in the manner and to the extent hereinafter stated.

Except as hereinabove and hereinafter stated, it denies each
and every allegation in subdivision IIT of said petition.

IV. This defendant admits and avers that prior to 1893 those
portions, and those portions only, of the lines of the Northern
Pacific Company which had been built and were operated by
virtue of the act of Congress incorporating the Northern Pa-
cific Railroad Company, approved July 2, 1864, were owned
and operated by the last-named company, and that in the year
1893 that company became insolvent and its lines passed into
the hands of receivers appointed by various Federal courts.

It admits that while in this condition a contract was made,
as s:et forth in the report of the Pearsall case, referred to in the
petition. It avers that said contract was made under and in
conformity with the provisions of the act of incorporation of the
Great Northern Company, and that the only objection made to
the validity of the contract was that the provisions in said
charter under which it was made had been repealed by subse-
quent general laws of the State. It denies that the case, or
21:3 itth;vgfcitsﬁon tl}erein, is c?rrectly stated in t.he petit.ion.
pss decideds b ?:‘}cl :z;t'her the said contract nor the issues raised
: id case have any relevancy to the matters
I controversy in this case.

V. This defendant admits and avers that in the winter and
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spring of 1901 the defendant railway companies, for the pur-
pose of promoting their several interests and the interests of
the country traversed by their lines and by those of the Chicago,
Burlington and Quincy Railroad Company, purchased in equal
parts the stock of the last-named company to the amount and
at the price and upon the terms of payment stated in the
petition. It admits that the lines operated by the Chicago,
Burlington and Quiney Railroad Company and its connections
are substantially as stated in the petition. It denies that what
is called in the petition the Burlington system was or is par-
allel to or competing with what is therein called the Union
Pacific system, but admits that some of the lines of each sys-
tem compete with some lines of the other.

It denies that said purchase of stock was made in contempla-
tion of the ultimate placing of the Great Northern and Northern
Pacific systems under a common source of control, or that it was
made for any other motive or with any other purpose than as
hereinafter stated.

Except as herein admitted, it denies each and every allega-
tion in subdivision V of the petition.

VI. This defendant denies that prior to its organization the
defendants James J. Hill or J. Pierpont Morgan, or said Hill
and Morgan, or any persons associated with them, or either of
them, owned or controlled a majority of, or held a controlling
interest in, the stock of either of said railway companies.

It denies that said persons, or that any of the persons con-
cerned in its organization, contrived or intended any of the
things alleged in subdivision VI of the petition or entered into
any agreement or conspiracy to do any of the things charged in
said subdivision.

It admits and avers that said James J. Hill and other holders
(not exceeding ten in number) of the stock of the Great North-
ern Company, but not including the defendants Morgan, Bacon,
or Lamont, did plan its organization with an authorized capital
of four hundred million dollars ($400,000,000) for the Py
poses, and those only, set forth in its certificate of incorporation.
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It denies that James J. Hill and J. P. Morgan agreed between
themselves, or with other stockholders of either of the defend-
ant railway companies, or with either of said railway companies,
or with anyone whomsoever, that a controlling interest of the
stock of either of said railway companies should be turned over
or transferred to this defendant, whether in exchange for its
stock or otherwise.

It denies that any of the matters stated in said subdivi-
sion VI of the petition were contemplated or intended, or have
resulted, or will result, from its formation and operation. And
it denies the allegation that it is the duty of the directors of said
railway companies to pursue a policy which will promote the
interest of both systems at the expense of the public.

It alleges that the motives and intentions of the persons so
forming this defendant were and are such, and such only, as are
in this answer stated, and it denies each and every allegation in
subdivision VI of the petition not herein expressly admitted or
specifically denied.

VII. This defendant admits its formation under the laws of
New Jersey, with the articles, a copy of which is attached to the
petition, and that the provisions of said articles were designedly
inserted therein and were fully authorized by the general cor-
poration laws of that State. - And it says that the exercise of
the powers of a stockholder provided for in said articles was not,
as wrongly stated in the petition, confined to the stock of the
defendant railway companies which this defendant might hold.
It avers that the clause in said articles, partially quoted in para-
graph VII of the petition, was not intended to, and does not,
enlarge its powers, as the same are set forth in the preceding
clauses pf sald articles, but makes clear its power to do such acts
as making or procuring advances of money to any corporation
thse securities are held by it, the indorsement or guaranty
by it of the obligations of such corporation, becoming surety
Fherfzfor, or in any lawful manner using its name or resources
I 2id of such corporation.

VIII. This defendant admits and avers that on or about the
VOL, CXCI[I—15
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14th day of November, 1901, its directors and officers were
elected, and among them the defendant James J. Hill as a di-
rector and president, but denies that he was or is the controlling
power in the management of the Great Northern Company.

It admits and avers that thereafter the defendant James J.
Hill and other stockholders of the Great Northern Company,
severally and each acting for himself alone, and without any
agreement to that effect with any other stockholder, sold to this
defendant a large amount of Great Northern stock at one hun-
dred and eighty dollars (§180) per share in exchange for stock
of this defendant at par, but it avers that the stock so sold was
not within twenty-six million dollars ($26,000,000) of a ma-
jority of the stock of the Great Northern Company.

It admits and avers that thereafter and about November 22,
1901, it offered like terms of purchase to the other shareholders
of the Great Northern Company, the offer to hold good for
sixty days from its date, and that many of the shareholders of
that company, each acting for himself alone, accepted such
offer and made such sale.

It admits and avers that the defendant J. P. Morgan and
other shareholders of the Northern Pacific Company sold to the
defendant a majority of the stock of the Northern Pacific Com-
pany; and that this defendant has received such dividends as
have been paid on the shares held by it, in the same manner
and at the same rate as other shareholders; but it denies that
it has acted, whether as owner of stock or otherwise, in the
management or direction of either of said railway companies
or in receipt or control of the earnings of either of them, and
it avers that no change whatever has taken place in the man-
agement of the said railway companies, or either of them, and
that each of them is managed by the same board of directors
and officers as existed before the organization of this defendant.

It denies that any of the things done by the defendants
James J. Hill and J. Pierpont Morgan, or by either of them,
or by this defendant or its promoters, directors, officers, o
stockholders, or any of them, were done in pursuance of the pre-
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tended combination or conspiracy alleged in subdivision VIII
of the petition, or as an instrumentality to effect the purposes
thereof, and it denies that by reason of the matters or any of
them in the petition alleged a virtual or any consolidation of
said defendant railway ecompanies or their business has been
effected or intended; and it denies any conspiracy or combina-
tion in restraint of trade or commerce among the States, or with
foreign nations, or that the defendants or any of them are
attempting or intending to monopolize or restrain any such
trade or commerce.

IX. Tt denies each and every allegation in subdivision IX
of the petition.

X. This defendant says that it does not know and cannot set
forth how much additional stock of either defendant railway
company it is likely to acquire, since each acquisition of shares
by it depends, among other contingencies, on the willingness of
the holders of the said stock to sell it upon terms which this
defendant may be willing to accept.

XI. This defendant says it has bought and paid for and has
caused to be transferred to it upon the records of the Great
Northern Company, in accordance with the by-laws of that
company, about five-twelfths (1%) of the shares of that com-
pany’s stock; and has also negotiated for, but has not yet
caused to be presented to the Great Northern Company for
transfer upon its records, other shares of the stock of that com-
Pfﬂ‘ly aggregating about four-twelfths (1%) of the total amount
of its stock, but has not acquired a right to vote as stockholder
?f .the Great Northern Company on stock not so transferred.
This defendant, in acquiring shares of the Great Northern Com-
pany and of the Northern Pacific Company, dealt solely with
i}lls uS:lpirate owners of the said shares in their respective indi-

: apacities, It has no knowledge of any agreement,
promise, or understanding between any of the holders of said
:i(:;lk E;:0;1:61‘11ing the safle thereof to it, and it denies that any
o theg .;zment, promise, or under:standmg was ever made.

> sales and transfers of the said stock to this defendant
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were absolute and without any reservation of any right
or interest in any share thereof to the seller or to any other
person.

This defendant has not paid for all the stock of the Great
Northern Company and of the Northern Pacific Company
acquired by it in shares of its own stock, but, on the contrary,
has expended upward of forty million dollars ($40,000,000)
cash in the making of such purchases. Every share of the
Great Northern Company and the Northern Pacific Company
acquired by this defendant has been, and so long as it remains
the property of this defendant will continue to be, held and
owned by it in its own right, and not under any agreement,
promise, or understanding on its part, or on the part of its stock-
holders or officers, that the same shall be held, owned, or kept
by it for any period of time whatever, or under any agreement
that in any manner restricts its right and power immediately to
sell or otherwise dispose of the same, or that restriets or con-
trols to any extent any use of the same, which might lawfully
be exercised by any other owner of said stocks. There has
been and is no agreement, promise, or understanding between
any of the holders of said stock so acquired by this defendant,
or between any of them and any other person or corporation,
that any of said shares should at any time be held, used, or
voted by this defendant for the purpose of combining or con-
solidating or placing under one common management or control
the railways of the Great Northern Company and of the North-
ern Pacific Company, or the business thereof, or for the purpose
of monopolizing or restraining traffic or competition between
the said railways. Many stockholders of the said companies
have not sold, and may never sell, their shares to this defend-
ant; and the said railway companies have not nor have any of
the directors of either of them, by any act, formal or informal,
or by suggestion, ever solicited any of their respective share-
holders to sell their shares to this defendant. This defendal'lt
was organized in good faith, and it denies all the allegations 1
subdivision XI of the petition.
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XII. This defendant denies each and every allegation in
subdivision XII of the petition.

XIII. This defendant denies each and every allegation in
subdivision XIIT of the petition.

SECOND.

Further answering the petition, this defendant, upon informa-
tion and belief, says that the facts as to the purchase of the
shares of thé Chicago, Burlington and Quiney Railroad Com-
pany (hereinafter called the Burlington Company) and the
planning and forming of this defendant and the motives,
intentions, and purposes of the persons and corporations con-
cerned in these enterprises, or either of them, were not as
erroneously stated in the petition, but were and are as follows:

I. When projecting the line of the Great Northern Company
to the Pacific coast, that company and its directors contem-
plated the necessity of creating for the line not merely State and
interstate, but an international commerce. Nearly all the
country traversed or reached by the line was then but sparsely
settled or not settled at all. It was prineipally agricultural,
_grazing, or timber land, with mineral deposits in the mountain
ranges believed to be large and valuable, but not developed or
explored.  Whatever commodities the region might furnish for
carriage would be raw material, of great weight and bulk in
proportion to its value, which would not bear transportation
to mgrket except at a low mileage rate, such as could be made
possible only by every practical reduction in the cost of trans-
portation.  The available market for all such products was far
from the places of production.

In Washington and Oregon are the largest and finest bodies
of §tan.dir.1g timber in the United States, the best market for
z"h}:(’ﬁolskln 1’\cllhe pra.irie States of the Mississippi. Valley east of
Paéiﬁc - b : ountains; but the lumber and shlnglt?s from the
Stateg‘ifoj}? would not'bear the cost of transportation to those

€ cars carrying them had to be hauled back empty,
or nearly so, for a distance of from 1,500 to 2,000 miles. And
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the same is true of the other products. On the other hand, the
unoccupied or sparsely populated ecountry along the line, or
reached by it, could not furnish a market for commodities
enough to load the returning cars; the result being that unless
the company could secure traffic for carriage beyond the Pacific
coast no great traffic either way could exist or be created.

To meet these conditions the Great Northern Company not
only went to great additional expense in the eonstruction of its
line to obtain gradients lower than those of any other line to
the Pacific coast, but also made great efforts to create and
increase in the countries of eastern Asia a demand for the
products of this country; and soon after the completion of its
railway in 1893 it induced a Japanese company to run a line of
steamships, connecting with its railway, on the route between
Seattle and ports of Japan, China, and Russian Siberia, and
succeeded in creating and has since been actively engaged in
building up a eommerce in which the flour manufactured along
its line, cotton (both raw and manufactured), iron and steel
(especially steel rails and plates), machinery, and such other
manufactures of this country as a market could be found or
made for in eastern Asia, have been carried to oriental ports,
and return cargoes of such oriental products as are consumed
in this country have been brought back. A large west-bound,
as well as an increased east-bound, traffic has thus been secured
by the company, enabling it to make such rates on lumber and
other products of the country served by it as permit them to be
shipped to Eastern markets with a profit to the shippers.

One year before the Burlington purchase, this oriental traffic
had reached such proportions that the Great Northern Company
caused to be begun the construction of steamships to run from
Seattle to parts in Japan, China, and the Philippines, which,
from their great carrying capacity (being the largest in the
world), will be able to carry at very low rates (if full cargoes
can be secured), and thus enable the company to move the
largest volume of west-bound traffic (and also of east-bound
traffic) at the lowest cost.
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In the interstate and international commerce which the
Great Northern Company has thus built up, it competes both
in this country and on the ocean with the other transconti-
nental lines (including the Canadian Pacific), and at the oriental
ports it competes for commeree of the world. Its rates are and
must be made in competition with the rates of ocean carriers
and by way of the Suez Canal.

The policy thus followed by the Great Northern Company in
building up an international, and thereby interstate, commerce
has been followed by the Northern Pacific Company since its
reorganization in 1896.

In creating and maintaining this competitive interstate and
international commerce both the Great Northern Company and
the Northern Pacific Company were hampered and placed at a
disadvantage with the other transcontinental railways, as well
as with European competitors, by the want of sufficient direct
connection with the territory offering the best markets for the
products of the country along their lines, and with the places
of production and great centers of distribution from which their
traffic must be supplied. For many months before the pur-
chase of the Burlington shares they had considered the best
means of getting closer to such markets and sources of supply.
The lines of the Burlington, better than those of any other
company, fulfilled the requirements of both the Great Northern
Company and the Northern Pacific Company in respect of
markets for east-bound and freight for west-bound traffic.
The Burlington lines traverse the treeless States of Hlinois,
lowa, Missour, Nebraska, Wyoming, Kansas, and Colorado,
whichafford the best markets for the lumber of the Pacific coast.
They reach Denver, Kansas City, Omaha, and Aurora, where
are lo?ated the principal smelters of silver-lead ores, such as
are mined near the lines of the defendant railway companies.

They reach Omaha, Kansas City, and Chicago, where are the
great packing houses and the great markets for the éattle and
E‘;;I; Oé the ranges of 1\.Torth Dakota, Montana, Wyoming,

» Uregon, and Washington.
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They reach St. Louis and Kansas City, connecting there with
lines traversing the cotton States, from which come raw and
manufactured cotton required for shipment to China and Japan.

At Chicago and St. Louis they connect with.the lines which

reach the points of supply of manufactured iron, steel, ma-
chinery, and other manufactured articles that find a market
in Japan and China.
- The Burlington line southward from Minneapolis and St.
Paul along the Mississippi River reaches the great coal deposits
of southern Illinois, the largest west of Pennsylvania and West
Virginia; and its light gradients and consequent low cost of
transportation make it possible to supply such coal to points on
the lines of each defendant railway company east of the Mis-
souri River, relieving the people and the railways of that terri-
tory from entire dependence upon the Pennsylvania and West
Virginia mines, the supply from which is yearly becoming more
costly and less certain.

The price paid for said Burlington stock was lower per mile
of main track covered by the stock than that for which the
stock of any other large and well established system in the same
general territory could have then been bought.

The purchase of the Burlington stock by the Northern Pacific
and Great Northern companies in equal parts served each com-
pany as well as if it were the sole owner of such stock, while
such purchase might have been beyond the financial means of
either company by itself.

The Great Northern and Northern Pacific companies there-
fore each purchased an equal number of shares of the Burling-
tion stock as the best means and for the sole purpose of reaching
the best markets for the products of the territory along their
lines, and of securing connections which would furnish the
largest amount of traffic for their respective roads, increase the
trade and interchange of commodities between the regions trav-
ersed by the Burlington lines and their eonnections and the
regions traversed or reached by the Great Northern and North-
ern Pacific lines, and by their connecting lines of shipping on
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the Pacific coast. These connections and such interchange of
traffic were deemed to be and are indispensable to the mainte-
nance of their business, local as well as interstate, and to the
development of the country served by their respective lines,
and of like advantage to the Burlington lines and the country
served by them, and strengthen each company in the competi-
tion with the more southerly lines to the Pacific coast, with the
Canadian Pacific Railway, and with European carriers, for the
trade and commerce of the Orient.

In such purchase there was no purpose to lessen any compe-
tition of the Burlington lines with those of either of the pur-
chasers, for they are not competitive, or to lessen any competi-
tion between the purchasers. Such purchase was not intended
to have, and it eannot have, any such effect.

The purchase of the Burlington stock was not made in view
of the formation of this defendant, but solely from the motives
and with the purposes already stated.

IT. The project of forming a holding company of any kind was
not the result, in any way, of the failure of the plan which was
defeated by the decision of the Supreme Court in the Pearsall
case. There was no connection whatever between the two.

The project of a holding company which finally developed
into the formation of this defendant had its inception years
before that date, among several gentlemen, not exceeding ten in
number, who had been large shareholders in the Great Northern
Company and its predecessor, the St. Paul, Minneapolis and
Manitoba Railway Company; some of them from the original
organization of the latter company in 1879, and others from
fiates not long after that time. They have never held a major-
ity of the stock of the Gireat Northern Company, but have taken
an active interest in its policy and administration; have aided
it when necessary in finaneing its operations; have acted to-
gether in promoting its interests; have, with some exceptions,
served from time to time as directors and officers (Mr. Hill
having heen president of the successive companies since 1882); .
and by reason of their active interest in the company and serv-
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ices to it have influenced to a large degree its policy and
management. As far back as 1893, most of these gentlemen
being well advanced and some far advanced in years, they
began to discuss together what would be the effect upon the
policy which under their influence the company had pursued
with great benefit to its shareholders and the publie, should
their holdings by death or otherwise become scattered, and by
what means their holdings could be kept together, so as to
secure the continuance of such policy in the management of
the company. It was considered that if a company should be
formed to which they might transfer their individual holdings,
their shares were likely to be held together, so long as the
majority in the holding company should so wish, and this would
tend to give stability to the policy of the Great Northern Com-
pany, be of aid to it in financial operations, and maintain the
value of their investments. These conelusions were the result
of various consultations among the persons mentioned, or some
of them, but no definite agreement was made for forming such
a company or binding anyone to transfer his shares to it if
formed.

From time to time, beginning with the reorganization of
the Northern Pacific Company in 1896, Mr. Hill and said other
Great Northern shareholders who had discussed with him the
plan of forming a holding company, had made large pur-
chases of Northern Pacific shares, individually, each for him-
self, without any concerted action, and solely as investments.
About May 1, 1901, their aggregate holdings of the common
stock of the Northern Pacific Company amounted to nearly
twenty million dollars ($20,000,000) of the eighty million dol-
lars ($80,000,000) common stock of the company, which also
had a preferred stock, amounting to seventy-five million dollars
($75,000,000), with the same voting power as the common
stock. At this time the firm of J. P. Morgan & Co. held about
six million dollars (%6,000,000) of the common stock. In the
fall of 1900 Mr. Hill and said Great Northern shareholders
discussed the question of putting their holdings of Northern
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Pacific stock into the proposed holding company, as well as the
suggestion that all the other stockholders of the Great Northern
Company should be given the opportunity of selling and trans-
ferring their shares to the holding company, and that its capital
stock should be made large enough to enable it to buy such
holdings, though it was not known that the holders of any
considerable amount of Great Northern stock, other than those
above named, would desire to make such transfer.

At the time of the purchase of the Burlington shares it was
not contemplated by either purchasing company or its share-
holders that any alliance between the purchasing companies,
or among their shareholders, was needed to preserve to each
company its fair share of the advantages secured by the pur-
chase. It was thought that the manifest interest of each com-
pany rendered any further guaranty or security needless. But
pending or just after the conclusion of the negotiations for the
Burlington stock, parties acting in the interest of the Union
Pacific Railway system did purchase Northern Pacific shares,
both common and preferred, to the amount of about seventy-
eight million dollars ($78,000,000), being a clear majority of the
entire capital stock of that company. The apparent intent of
such purchase was to defeat and, if successful, it would have
defeated, the carrying out of the purposes for which the Bur-
lington shares had been bought by the Great Northern and
Northern Pacific companies, and the development of the inter-
state and international commerce of each of them, and would
have subordinated the policy of each to an interest adverse to
both the Great Northern and Northern Pacific companies, and
to the public served by their lines.

_ TF) protect the interests of the shareholders of the Northern
Pacific Company, J. P. Morgan & Co. made additional pur-
Ghas?s of Northern Pacific common stock, which, with the
holdings in said stock of Mr. Hill and other Great Northern
shar?holders who had discussed with him the plan of forming a
holding company, constituted about forty-two million dollars
(842,000,000), being a majority of the common stock. In
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view of the injury apprehended to both companies, and to their
shareholders, and the better to protect their interests in the
future, the Great Northern shareholders holding Northern
Pacific shares, deemed it advisable that the projected holding
company should have power to purchase not only their own
Great Northern and Northern Pacifie shares, but also the shares
of such other Great Northern and Northern Pacific shareholders
as might wish to sell their stock to said holding company, and
the shares of companies already formed, and others that might
be formed, for the purpose of aiding the traffic or operations of
the Great Northern and Northern Pacific companies, respec-
tively. At this time it was not expected by any of the persons
concerned that any Northern Pacifie shares except the said
forty-two million dollars ($42,000,000) would be acquired
by the proposed holding company. The organization of such
company was not dependent on any agreement that it should
acquire a majority of the shares of either defendant railway
company. It would have been organized if the Burlington pur-
chase had not been made, and if its promoters had had no other
shares to transfer to it than the thirty-four million dollars
($34,000,000) Great Northern stock and the twenty million
dollars ($20,000,000) Northern Pacific stock held by them on
May 1, 1901. Tt was not known that all or how many of the
shareholders of either of the railway companies would be likely
to transfer their shares to this defendant when formed. After
its organization this defendant bought and still holds about one
hundred and fifty million dollars ($150,000,000) of the stock of
the Northern Pacific Company; and it has also purchased and
negotiated for the purchase of the stock of the Great Northern
Company, as hereinbefore stated. Neither the said persons
who were concerned in the formation of this defendant, nor the
said persons from whom it has acquired the stocks of said rail-
way companies, nor this defendant itself since its formation, nor
its stockholders, directors, or officers, have planned or intended
that the stock of said railway companies acquired by this de-
fendant, or any part thereof, should be held, used, or voted by
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it, or by its officers, agents or proxies, for the purpose of com-
bining, consolidating or placing under one common manage-
ment or control the railways of the Great Northern and North-
ern Pacific companies, or the business thereof; or for the purpose
of monopolizing or restraining competition between the said
railway companies; or for any other purpose than the election
by each of said railway companies of a competent and distinet
board of directors, able and intending to manage each of them
independently of the other, and for the benefit of their share-
holders and of the public. By the acts of the legislature of the
State of Minnesota incorporating the Great Northern Railway
Company, and by the acts of the legislature of the State of
Wisconsin incorporating the Northern Pacific Railway Com-
pany, it is, in substance, provided that the business and affairs
of each railway company shall be managed by a board of di-
rectors to be elected by the stockholders, and that all the
powers of each corporation relating to said matters shall be
vested in such board.

Every share of stock issued by this defendant has been issued
to the persons and corporations receiving the same in good faith,
for full value paid to it, either in cash or its equivalent, and in
accordance with the provisions of its articles of incorporation
and with the laws of the State of New Jersey. No agreement,
promise, or understanding has been made between this defend-
ant and any of its stockholders, or between its stockholders
themselves or any of them, or between said stockholders or any
other persons or corporations, that the stock of this defendant
should be held, used, or voted other than by each stockholder,
separately and individually, and in such way as he should see
fit; and there has been no agreement, promise, or understanding
between said stockholders themselves, or any of them, or be-
tween said stockholders and any other person or corporation,
:}}fst g};(;gn%r any of them' sl}ould use, hold, or vote their stock in
Objeet’ Thant m association or for any cOMMon purpose or

et e owners and holders of stock of this defendant are
more than thirteen hundred (1,300) in number, and the owner-
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ship of the stock is being changed from day to day by sales
and transfers in the usual course of dealing. The said persons
who formed or were otherwise concerned in the formation of
this defendant have never, all together, held, owned or other-
wise controlled an amount of stock of the said company equal to
so much as one-third of the whole amount thereof now out-
standing. This defendant has no contraet or obligation to pur-
chase or acquire any shares whatever in either railway company,
in addition to those which it has purchased or negotiated to pur-
chase, as above stated. Its authorized capital was fixed by per-
sons who planned its organization to enable it to give to each
stockholder in each of the defendant railway companies an op-
portunity to sell his stock to it, should he see fit to do so, and
should this defendant desire to acquire it. The sum fixed was
deemed ample by those who planned the formation of this
defendant to furnish the means to pay for all such shares as
would likely be acquired by it, and to leave remaining a large
amount to be used for the purchase of stock in other corpora-
tions, not common carriers, which this defendant might con-
sider beneficial to acquire. This defendant was not formed as
a scheme or a device to evade the act of Congress known as the
‘““Anti-Trust Act,” or any other law whatever, but solely for
the purposes hereinbefore stated.

II1. This defendant was not formed, nor did any of those con-
cerned in its formation, nor any of those who sold their shares
of stock to it, have any purpose or intention, to restrain trade
or commeree, or to lessen competition between said railway
companies, or to monopolize traffic in any manner whatever;
nor can any such results follow from the formation or operation
of this defendant. In point of fact, since the organization of
this defendant rates on the defendant railway companies’ lines,
including rates to and from points common to both, have vol-
untarily been so reduced as to decrease their earnings by
upwards of a million of dollars annually. For all interstate
commerce on the lines of either the defendant railway com-
panies, except traffic beginning and ending on their own lines
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respectively, the rates are fixed by joint tariffs with connecting
lines. In respect to all such traffic neither of the defendant
companies has ever had, or can have, any independent rate-
making power or control of traffic orrates. ~All joint tariffs with
other companies to or from points common to the lines of the
defendant railway companies have always been, and necessarily
must be, the same, whether the traffic is carried by one or the
other of said companies. The total amount of all other inter-
state traffic, that is, traffic between common points on the two
roads, which is not competitive both as to rates and quality of
service with other carriers having equal rate-making power
with them, is less than 2 per cent of the total interstate traffie
of the two companies.

IV. The sale and transfer of property, whether in the form of
shares of corporate stock or otherwise, has never been adjudged
to be, and is not, in violation of the act of Congress of July 2,
1890, known as the ¢‘Anti-Trust Act.”

This defendant is not a railroad company, and it has no
power to operate or manage railways or make or control rates
of transportation, nor to monopolize or restrain traffic of any
kind. So far from intending to violate any provision of said
act of Congress, the persons who were concerned in organizing
this defendant and those who have sold their shares to it had
every reason to believe and did believe that such sales were
not in any way in contravention of that act. In common with
the general public, they were aware that during the eleven
years since the passage of that act in many instances the stock
of a competing railway company has been acquired by its com-
petitor or the shareholders thereof, such acquisition including
many of the principal railways doing business throughout the
country. This has been done without objection from any
braneh of the Government of the United States, and has
nvariably proven beneficial to the railway companies con-
cerned and to the publie, and those making sales of stocks
to this defendant had no reason to believe that such sales
Were open to any legal objection or question whatever.
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V. This defendant was not organized for the purpose of ac-
quiring a majority of the stock of either the Great Northern or
the Northern Pacific Company, but merely to purchase the
stock of those who wished to sell, as above stated, and was not
organized for the purpose of controlling railway rates in the
slightest degree, and has not had and eannot have any such
effect. The transactions referred to in the petition have con-
sisted in the organization of a lawful corporation and the pur-
chase of property by it. All acts done in relation to the organi-
zation of this defendant and in the eonduect of its business have
been expressly authorized by law, and have had no effect
whatever to restrain trade or commerce among the several
States or with foreign nations. If these lawful transactions
should hereafter have any effect to restrain trade or commerce
among the several States or with foreign nations (which is
hereby denied), that effect would be merely indirect, remote,
incidental, and collateral, and not intended, and as nothing
compared with the great expansion of the volume of interstate
and international commerce which was intended, and which
this defendant believes is destined to result from the enter-
prise of the two railway companies, that culminated in the
purchase of the Burlington stock.

And this defendant says:

1. The “Anti-Trust Act” was not intended to prevent or
defeat an enterprise in aid of a great competitive interstate
and international commerce merely because such enterprise

. may carry with it the possibility of incidental restraint

upon some commerce, trifling both as respects territory and
volume.

2. Nor was the act intended to limit the power of the several
States to create corporations, define their purposes, fix the
amount of their capital, and determine who may buy, own, and
sell their stock.

3. Otherwise construed, the act would be unconstitutional,
because:

The power to regulate commerce with foreign nations and
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among the States does not give Congress the power to regulate
any of the matters above mentioned in respect to corporations
created by the States; and because

Persons may not be deprived of their property without due
process of law, by taking from them the right to sell it as their
interest may suggest.

VI. There is a defect of necessary parties defendant, because,
as already set forth, the persons who made sales of stock of the
said railway companies to this defendant were numerous, ex-
ceeding more than 1,300 in number, and few of them had any
connection whatever in the planning or forming of this de-
fendant, and in their absence from this litigation no decree can
be made affecting their rights in the premises.

VIL And this defendant denies all and all manner of unlawful
combination and confederacy wherewith it is by the said peti-
tion charged, without this, that if there is any other matter,
cause, or thing in the petition contained material or necessary
for this defendant to make answer unto, and not herein or
hereby well and sufficiently answered, confessed, traversed,
and avoided or denied, the same is not true to the knowledge
or belief of this defendant; all of which matters and things this
defendant is ready and willing to aver, maintain, and prove as
tbis honorable court shall direct, and humbly prays to be hence
dismissed, with its reasonable costs and charges in this behalf
most wrongfully sustained.

Signed (no verification) for the Northern Securities Com-

pany, by John W. Griggs and Geo. B. Young, solicitors and
counsel.

:‘X.Sc‘parate answer was filed by the defendants James J. Hill,
William P, Clough, D. Willis James, John 8. Kennedy, and
George F. Baker, which was substantially the same as the an-
swer of the defendant Northern Securities Company.

The answer of the Great Northern Railway Company was

suby stantially the same as that of the Northern Securities Com-
YOL, cxcrr—16
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pany with the omission of Paragraph II of the second state-
ment of defence.

The answer of the defendant the Northern Pacific Railway
Company was as follows:

I. This defendant admits the allegations of Paragraph 1 of
the petition that this defendant and the Great Northern Rail-
way Company were at the times mentioned in said petition and
now are common carriers employed in the transportation of
freight and passengers among the several States of the United
States within which the railways operated by them are situated.

This defendant denies each and every other allegation of par-
agraph I of the petition.

I1. This defendant admits the allegations of Paragraph II of
the petition that prior to November 13, 1901, the stock of this
defendant was owned and controlled by its shareholders, and
that among them were the parties in that behalf alleged.

This defendant denies any knowledge or information suffi-
cient to form a belief of each and every other allegation of Para-
graph IT of the petition.

IT1. This defendant admits the allegations of Paragraph I1I
of the petition that this defendant at the times mentioned
owned and operated a railway extending from Ashland in Wis-
consin via Duluth, Minnesota, and from St. Paul, Minnesota,
across Minnesota, North Dakota, Montana, Idaho, and Wash-
ington, passing through Helena, in the State of Montana, and
Spokane, in the State of Washington, and extending to Tacoma
and Seattle, in Washington, and to Portland, in Oregon; that
the Great Northern Company operated lines of railway extend-
ing from St. Paul aforesaid across Minnesota, North Dakota,
Montana, Idaho, and Washington, passing through Spokane
and extending to Everett and Seattle, in the State last afore-
said; that the said lines connected with other railway llfles’
and either directly or by means of such other railway lines
connected with lines of steamships on the Great Lakes and the
ocean, and that the mileage operated by said companies aggt
gated about five thousand five hundred miles for this defendan?




NORTHERN SECURITIES CO. v. UNITED STATES. 243
193 U. 8. Answer of Northern Pacific Railway Company.

and about four thousand one hundred and twenty-eight miles
for the Great Northern Company.

This defendant denies each and every other allegation of
Paragraph 11T of the petition.

IV. This defendant admits the allegations of Paragraph IV
of the petition that, prior to the year 1893, a corporation known
as the Northern Pacific Railroad Company, organized and exist-
ing under certain acts and resolutions of Congress, and which
then operated some parts of the lines of this defendant, became
insolvent and was placed in the hands of receivers appointed by
various courts of the United States; thdt, while in this condi-
tion, a plan of reorganization was entered into by the bond-
holders of said company, and that an arrangement was
proposed between the said bondholders and the Great
Northern Company which was never carried out. This de-
fendant admits that a case entitled Pearsall against the
Great Northern Railway Company was decided by the Su-
preme Court of the United States’on March 30, 1896, and is
reported in volume 161 of the reports of said court, beginning
on page 696.

‘This defendant denies any knowledge or information suffi-
cient to form a belief of each and every other allegation of
Pgragmph IV of the petition. Tt is informed and believes that
sald paragraph is wholly irrelevant to the cause of action, if
any, stated in the petition.

V. This defendant admits the allegations in Paragraph V of
tfle petition that early in the year 1901 this defendant and the
(Ifﬁat Northern Company, acting for the purpose of promoting
thf‘.ll‘ several interests, each purchased shares of stock of the
(‘h“t ago, Burlington and Quincy Railroad Company of Illinois,
paying therefor with the joint bonds of the Great Northern Com-
pany and the Northern Pacific Company, payable in twenty
years from date, with interest at 4 per cent per annum, at the
Iite of ‘320() in bonds for each $100 in stock, and in this manner
ﬁl;uia;(gl) companies se.zverally purchased and acquired each

- &9 per cent of said stock; that the lines operated by said
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Burlington Company and its connections were geographically
as stated in the petition, and that some of said lines compete
with some lines of what is called in the petition the Union Pa-
cific system.

This purchase was made by these defendants primarily in
order to secure a terminus in Chicago and permanent connec-
tion with the eastern and southeastern markets, which are
especially valuable to the agricultural and mineral products of
the northwest, and also because the Burlington system serves
a large and growing territory, and the purchase was deemed
desirable and profitable in itself. It had no connection with the
future formation of any company whatsoever and was not
made with intent to violate the statute or common law of any
State or of the United States, and was not in violation of any
such law.

This defendant denies each and every other allegation of Par-
agraph V of the petition. It is informed and believes that said
paragraph is wholly irrelevant to the cause of action, if any,
stated in the petition.

VI. This defendant denies any knowledge or information
sufficient to form a belief of each and every allegation of Para-
graph VI of the petition.

VII. This defendant admits the allegation of Paragraph VII
of the petition, that the defendant Northern Securities Com-
pany was heretofore organized, as it is informed and believes,
under the general laws of the State of New Jersey.

This defendant denies any knowledge or information suffi-
cient to form a belief of each and every other allegation of
Paragraph VII of the petition.

VIII. This defendant admits the allegations of Paragra_ph
VIII of the petition that the defendant, Northern Securities
Company, has purchased and now holds and owns a large ma-
jority of the capital stock of this defendant, and that the Secur”
ties Company has received such dividends as have been paid on
any shares held by it.

This defendant denies any knowledge or information suffi-
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cient to form a belief of each and every other allegation of
Paragraph VIII of the petition.

IX. This defendant denies any knowledge or information
sufficient to form a belief of each and every allegation of Para-
graph IX of the petition.

X. This defendant denies any knowledge or infermation
sufficient to form a belief of each and every allegation of Para-
graph X of the petition.

XI. This defendant denies each and every allegation of Para-
graph X1 of the petition.

XII. This defendant denies each and every allegation of Para-
graph XII of the petition. It is informed and believes that
said paragraph consists merely of expressions of opinion, and
is, therefore, without weight in support of any cause of action.

XIII. This defendant denies any knowledge or information
sufficient to form a belief of each and every allegation of Para-
graph XIII of the petition.

XIV. As this defendant is informed and believes, the pur-
chase by the Northern Securities Company of shares of stock
of this defendant and the sale thereof by the owners have been
expressly authorized by law. They have had no effect what-
ever, in law or in fact, in restraint or monopoly of trade or com-
merce among the several States or with foreign nations. The
petition does not allege that at any place within the jurisdietion
of this court or elsewhere any such restraint or monopoly has
been effected.

If these lawful transactions, consisting merely of the pur-
chase .and sale of property, should hereafter have any effect in
r‘estralnt or monopoly of trade or commerce among the several
States or with foreign nations, that would not be their direct
effect, but would be merely indirect, remote, incidental, and col-
lat-eral, and would, therefore, not bring said transactions within
said act of Congress above mentioned. Any other construction
Z"f“gld render the statute .ur.lconstitutional, as beyond the power

‘ongress, and as depriving the sellers of the stock thus sold
and also the stockholders of this defendant who have not sold
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their shares to the Securities Company, of liberty and property
without due process of law, because, thus construed, it would
be an inhibition upon their right to sell their property. If
complainant’s contention be sustained, the right of the owner
of property to sell the same will be dependent upon what the
courts at any future time may hold to have been the intention
of the purchaser in buying such property. This result would
seriously impair the liberty of the owner and the value of his
property, and is contrary to the constitutional guaranties
thereof.

These transactions are, therefore, not within the act of Con-
gress above mentioned; nor has Congress any constitutional
power to annul or prohibit action thus expressly authorized by
state statutes under which the same has been or may hereafter
be taken.

XV. There is a defect of necessary partles defendant herein,
because in this suit it is sought to annul all sales of shares made
by shareholders of this defendant to the Northern Securities
Company and to cancel all certificates of stock of the latter
company issued in purchase of the same. The parties making
such sales are numerous, and many of them had no connection
with the matter save to sell their shares to the Securities Com-
pany after its organization. It is obvious that in their absence
no adjudication can be made annulling such sales to the Securi-
ties Company. A decree to such effect as prayed for by the
petition necessarily would deprive such original sellers of their
property without due process of law. All persons who sold
shares in this defendant to the Securities Company are, there-
fore, necessary parties, and the petltlon is bad by reason of
their absence.

XVI. And this defendant denies all and all manner of un-
lawful combination and confederacy wherewith it is by the said
petition charged, without this, that if there is any other matter,
cause, or thing in the petition contained material or necessary
for this defendant to make answer unto, and not herein or here-
by well and sufficiently answered, confessed, traversed, and
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avoided or denied, the same is not true to the knowledge or
belief of this defendant; all of which matters and things this
defendant is ready and willing to aver, maintain, and prove as
this honorable court shall direct, and humbly prays to be hence
dismissed with its reasonable costs and charges in this behalf
most wrongfully sustained.

The first five paragraphs of the answer of the defendants,
J. Pierpont Morgan and Robert Bacon, were substantially the
same as the same paragraphs of the answer of the Northern
Pacific Railway and the remainder of the answer of such de-
fendants was as follows:

VI. These defendants admit that the defendant James J.
Hill and certain other persons decided upon the formation of
a securities company for the purposes set forth in the certificate
of incorporation of the Northern Securities Company attached
to the petition and in all respeets as therein stated.

These defendants deny each and every other allegation of
Paragraph VI of the petition.

VIL. These defendants admit the allegations of Paragraph
VII of the petition that on November 13, 1901, the defendant
Northern Securities Company was organized under the general
laws of the State of New Jersey, with its principal office in
Hoboken, in said State, and with an authorized capital stock of
$400,000,000, and that a copy of the articles of incorporation
of Sflid company correctly stating its powers is attached to the
petition.

These defendants deny each and every other allegation of
Paragraph VII of the petition.

VIIL These defendants admit the allegations of Paragraph
VIII of the petition that on or about November 14, 1901, the
defer'ldant Northern Securities Company was organized by the
ele.eetlon of directors and officers; that the defendant James J.
Hill was chosen a director and president thereof; that there-
upon the said James J. Hill and other stockholders of the
Great Northern Company, each individually and separately
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from the others, sold to the Securities Company a large amount
of the capital stock of the Great Northern Company for the
price of $180 par value of the capital stock of the Securities
Company for each share of the capital stock of the Great North-
ern Company ; that these defendants and other stockholders of
the Northern Pacific Company, each individually and sepa-
rately from the others, sold to the Securities Company a large
amount of the capital stock of the Northern Pacific Company;
that the Securities Company also offered, for a limited period,
like terms of purchase to the other shareholders of the Great
Northern Company; that the Securities Company now holds
and owns a large majority of the capital stock of the Northern
Pacific Railway Company, and a large amount, though less
than a controlling interest, of the stock of the Great Northern
Company, and has negotiated for the purchase of additional
shares of that company, and that the Securities Company has
received such dividends as have been paid on any shares held
by it.

These defendants deny each and every other allegation of
Paragraph VIII of the petition.

IX. These defendants deny each and every allegation of
Paragraph IX of the petition.

X. These defendants deny any knowledge or information
sufficient to form a belief of each and every allegation of Para-
graph X of the petition.

XI. These defendants deny each and every allegation of
Paragraph XTI of the petition.

XII. These defendants deny each and every allegation of
Paragraph XII of the petition. They are informed and be-
lieve that said paragraph consists merely of expressions of
opinion, and is, therefore, without weight in support of any
cause of action.

XIII. These defendants deny each and every allegation of
Paragraph XIII of the petition.

XIV. In July, 1896, the capital stock of the Northern Pa-
cific Railway Company was fixed at $155,000,000, of which
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$75,000,000 were preferred and $80,000,000 common stock.
The preferred stock of the company was issued in exchange for
various obligations of the former Northern Pacific Railroad
Company because the holders thereof would not accept new
common stock therefor. At the same time it was contem-
plated that the time would arrive when said preferred stock
should properly be retired, and it was, accordingly, then pro-
vided that the preferred stock might be retired in whole or in
part at par on any first day of January, up to and including
January 1, 1917. Both classes of stock were made subjeet to
a voting trust in this defendant Morgan and others, continuing
until November 1, 1901, but terminable by the trustees in
their discretion at an earlier date.

The Northern Pacific Company shared in the recent pros-
perity of the country, and its common stock appreciated in
value until it was deemed practicable to carry out the original
intention of retiring the preferred stock and also to terminate
the voting trust. Accordingly said trust was terminated by the
trustees upon January 1, 1901, and the preferred stock was
retired.  Although the latter action was in contemplation and
was practically decided upon some time before the termination
of the voting trust, it was not made the subject of formal action
by the board of directors until November 13, 1901, and was
completed upon January 1, 1902.

XV. As hereinbefore stated, early in 1901, the Northern
Pacific Company, and the Great Northern Company, each pur-
chased about 49 per cent of the capital stock of the Chicago,
Burlington and Quiney Railroad Company. This purchase was
made by the Northern Pacific Company primarily in order to
secure a terminus at Chicago and permanent connection with
the eastern and southeastern markets, which are especially
X’zlrléible for the agricultural and mineral products of the
e \Zér?ls;, but .also bec‘ause the Burlington system serves a

¥ growing territory, and the purchase was deemed
desirable and profitable in itself.

These purchases were not made, as the petition alleges, ‘‘in
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contemplation of the ultimate placing of the Great Northern
and Northern Pacific system under a common source of con-
trol.” They had no connection whatever with the future
formation of the Northern Securities Company, or any other
company whatsoever, and had no connection with the fact
alleged in the petition that the Union Pacific Railway system
is to some extent a competing system with the Burlington
system.

The said purchases were not made with intent to violate the
statute or common law of any State or of the United States;
were not in violation of any such law, and are not charged in
the petition to have been in any respect unlawful.

XVI. During the reorganization of the Northern Pacific
system the firm of J. P. Morgan & Co., of which these defend-
ants are members, acted as reorganization managers, and ever
since the reorganization of the Northern Pacific Company has
been its fiscal agent. Said firm has accordingly at all times
desired to further the best interests of the company and all its
stockholders, and especially to aid in steadily devoloping the
business of the company and the prosperity of the country
which it serves. Said firm considered that these results were
accomplished, so far as possible, by the poliey of the company
during the existence of the voting trust, as above stated. Not
long after the termination of the voting trust, however, and
very early in May, 1901, said firm became aware that unusually
large purchases of both classes of stock were in progress in the
stock market, apparently in a single interest. Said firm was
apprehensive that these purchases were for the purpose of
securing control of the direction of the Northern Pacific Com-
pany and thus managing it, not for what said firm conceived
to be the best interest of the company, but for some ulterior
purpose of which said firm was not informed.

Accordingly said firm, prior to May 7, 1901, purchased com-
mon stock of the Northern Pacific Company in considerable
amounts, and their holdings upon that day amounted to abm'lt
two hundred thousand shares. In making these purchases said
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firm acted on its own account and in behalf of no other person
whomsoever, and was actuated by no motive save those above
stated.

The said purchases were not made with intent to violate the
statute or common law of any State or of the United States, and
were not in violation of any such law.

XVII. For some years the defendant IIill and others who
were interested in the Great Northern Company, but not in-
cluding these defendants, had in contemplation the formation of
a corporation for the purpose of purchasing their separate inter-
ests in that company, with the general object that said interests
should be held together and the policy and course of business of
the Great Northern Company should be continuous in develop-
ing the company’s system and the territory served by it, and
not subjeet to radical change and possible inconsistency from
time to time. TIn or about August, 1901, as this plan was ap-
proaching maturity, said parties for similar reasons determined
that they would also sell to the new company, when formed,
their interests in the Northern Pacific Company, which were
considerable in amount, and that the capital of the new com-
pany should be made sufficiently large to enable it to purchase
all shares of the Great Northern and Northern Pacific com-
panies which the holders might desire to sell and any other
share;s which the new company might deem it advisable to
acquire.

By this time it had become known that the purchases in the
market of shares of the Northern Pacific Company, to which
refference is made above, had been made in behalf of a corpora-
tion known as the Oregon Short Line Railroad Company, con-
trolled by the Union Pacific Railroad Company; that there
were held in that interest shares of the Northern Pacific Com-
Palysg about the amount of $41,000,000 of preferred stock,
which, however, was to be retired on January 1, 1902, and
zizly(l(;?l,ﬂtO? o.f common stock, t(.)ge.ther making 780,090 shares
s Ns ituting an 'absolute majority of the total capital stock

orthern Pacific Company. =~ Thereupon and therefore,
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with the view and for the purpose of protecting the Northern
Pacific Company and the holders of its common stock against
the possible control of the direction of said company in an ad-
verse interest, these defendants determined and also advised
their friends to sell their Northern Pacific stock to the new
company.

As set forth in the petition, the Northern Securities Com-
pany was duly organized pursuant to the laws of New Jersey
upon November 13, 1901. It was organized according to law,
and possesses all the powers set forth in its certificate of incor-
poration, and has full power to do every act which it has in fact
done, and the petition does not allege the contrary.

It having become known that the Oregon Short Line Com-
pany was not disinclined upon satisfactory terms to sell its
holdings of the major part of the Northern Pacific stock, the
firm of J. P. Morgan & Company, deeming such action for the
best interest of the Northern Pacific Company, purchased from
said Oregon Short Line Company all its holdings of the capital
stock of the Northern Pacific Company.

After its organization the Northern Securities Company duly
purchased all the shares of the Northern Pacific Company and
of the Great Northern Company hereinbefore mentioned, in-
cluding those purchased by the firm of J. P. Morgan & Com-
pany from the Oregon Short Line Company, for which it paid
partly in cash and partly in its own shares. It also was willing
to purchase the shares of any other shareholders of the Great
Northern Company, who desired to sell the same, for the price
of one hundred and eighty dollars for each share of the Great
Northern Company, payable in its own shares, and did actually
purchase and pay for considerable amounts of said stock at such
price. d

None of these purchases by the Northern Securities Company
were made with intent to violate the statute or common law of
any State or of the United States, or were in violation of any
such law.

XVIII. The foregoing is a correct statement of all the mat-
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ters mentioned in the petition, omitting its many irrelevant
adjectives, adverbs, and conclusions, and of some other facts in
addition thereto. The transactions prior to the formation of
the Northern Securities Company had no connection whatever
with the formation thereof, save as above stated. That com-
pany was organized, not for the purpose of acquiring a majority
of the stock of either the Great Northern or the Northern Pa-
cific Company, but as above set forth. It was not organized
for the purpose of affecting railway rates or competition in the
slightest degree, and has not had any such effect. In the trans-
actions above stated these defendants and, so far as they are
aware, the other parties who have been engaged therein have
never sought or intended to violate the act of Congress of July 2,
1890, entitled ““ An act to protect trade and commerce against
unlawful restraints and monopolies” (26 Stat. 209, c. 647), or
to enter into any contract, combination in the form of trust or
otherwise, or conspiracy in restraint of trade or commerce
among the several States or with foreign nations, or to mo-
nopolize or attempt to monopolize, or combine or conspire with
any other person or persons to monopolize, any part of the trade
or commerce among the several States or with foreign nations.

The transactions have consisted merely in the organization of
a lawful corporation of New Jersey and the sale to and pur-
chase by it of property lawfully salable. All acts done in
relation to the organization of the Securities Company and the
purchase by it of shares of stock of the railway companies and
the sale thereof by the owners have been expressly authorized
by law.  They have had no effect whatever, in law or in fact,
1n restraint or monopoly of trade or commerce among the sev-
eral States or with foreign nations. The petition does not allege
that at any place within the jurisdiction of this court or else-
where any such restraint or monopoly has been effected.

If these lawful transactions, consisting merely of the pur~
chase Iand sale of property, should hereafter have any effect in
restraint or monopoly of trade or commerce among the several
States or with foreign nations, such effect would not be their
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direct effect, but would be merely indirect, remote, incidental,
and collateral, and aside from any intention of the parties, and
therefore would not bring said transactions within said act of
Congress. Any other construction would render the statute
unconstitutional as beyond the power of Congress, and as de-
priving these defendants and the sellers generally of the stock
thus sold, of liberty and property without due process of law,
because, thus construed, it would be an inhibition upon their
right to sell their property. If complainant’s contention be
sustained, the right of the owner of property to sell the same
will be dependent upon what the eourts at any future time may
hold to have been the intention of the purchaser in buying
such property. Such a result would seriously impair the liberty
of the owner and the value of his property, and is contrary to
the constitutional guaranties thereof.

These transactions are, therefore, not within the act of Con-
gress above mentioned; nor has Congress any constitutional
power to annul or prohibit action thus expressly authorized by
state statutes under which the same has been taken.

XIX. There is a defect of necessary parties defendant heremn
because in this suit it is sought to annul all sales of shares made
by shareholders of the Great Northern Company and the
Northern Pacific Company to the Northern Securities Company,
and to cancel all certificates of stock of the latter company
issued in purchase of the same. As already set forth, the par-
ties making such sales are numerous, and many of them had no
connection with the matter save to sell their shares in the rail-
way companies to the Securities Company after its organization.
It is obvious that in their absence no adjudication can be made
annulling such sales to the Securities Company. A decree t0
such effect as prayed for by the petition necessarily would
deprive such original sellers of their property without due proc-
ess of law. All persons who sold shares in the railway com-
panies to the Securities Company are, therefore, necessary
parties, and the petition is bad by reason of their absence.

XX. And these defendants deny all and all manner of
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unlawful combination and confederacy wherewith they are by
the said petition charged, without this, that if there is any
other matter, cause, or thing in the petition contained material
or necessary for these defendants to make answer unto, and not
herein or hereby well and sufficiently answered, confessed,
traversed, and avoided or denied, the same is not true to the
knowledge or belief of these defendants; all of which matters
and things these defendants are ready and willing to aver, main-
tain, and prove as this honorable court shall direct, and humbly
pray to be hence dismissed with their reasonable costs and
charges in this behalf most wrongfully sustained.

The answer of the defendant Daniel S. Lamont was sub-
stantially the same as that of defendants Morgan and Bacon
except that certain allegations as to the actions of J. P. Mor-
gan & Co. in Paragraphs XVI and XVII were omitted.

On April 9, 1903, after the case had been tried before a Cir-
cuit Court consisting of Cireuit Judges Caldwell, Sanborn,
Thayer and Vandevanter (for opinion of Judge Thayer, see
120 Fed. Rep. 720), the following decree was entered:

“Ordered, adjudged and decreed as follows, to wit:

: “That the defendants above named have heretofore entered
nto a combination or conspiracy in restraint of trade and con-
merce among the several States, such as an act of Congress,
approved July 2, 1890, entitled ‘An act to protect trade and
commerce against unlawful restraints and monopolies’ de-
nounces as illegal.

“That all the stocks of the Northern Pacific Railway Com-
pany and all the stock of the Great Northern Railway Com-
pany, now claimed to be owned and held by the defend-
ant, the Northern Securities Company, was acquired and is
now .held by it in virtue of such combination or conspir-
acy I restraint of trade and commerce among the several
States.

0l
SerVTh:lt the Norther{l Securities Company, its officers, agents,

ants and employés be and they are hereby enjoined from
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acquiring, or attempting to acquire further stock of either of
the aforesaid railway companies,

“That the Northern Securities Company be enjoined from
voting the aforesaid stock which it now holds or may acquire
and from attempting to vote it, at any meeting of the stock-
holders of either of the aforesaid railway companies and from
exercising or attempting to exercise any control, direction,
supervision or influence whatsoever over the acts and doings
of said railway companies or either of them by virtue of its
holding such stock therein.

‘““That the Northern Pacific Railway Company and the Great
Northern Railway Company, their officers, directors, servants
and agents be and they are hereby respectively and collectively
enjoined from permitting the stock aforesaid to be voted by
the Northern Securities Company, or in its behalf, by its at-
torneys or agents at any corporate election for directors or
officers of either of the aforesaid railway companies.

““And that they, together with their officers, directors, serv-
ants and agents, be likewise enjoined and respectively re-
strained from paying any dividends to the Northern Securities
Company on account of stock in either of the aforesaid railway
companies which it now eclaims to own and hold;

“And that the aforesaid railway companies, their officers,
directors, servants and agents, be enjoined from permitting or
suffering the Northern Securities Company or any of its offi-
cers or agents, as such officers or agents, to exercise any control
whatsoever over the corporate acts of either of the aforesaid
railway companies.

“But nothing herein contained shall be construed as prohib-
iting the Northern Securities Company from returning and
transferring to the Northern Pacific Railway Company and
the Great Northern Railway Company, respectively, any and
all shares of stock in either of said railway companies which
said, The Northern Securities Company, may have heretofore
received from such stockholders in exchange for its own stolck;
and nothing herein contained shall be construed as prohibiting
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the Northern Securities Company from making such transfer
and assignments of the stock aforesaid to such person or
persons as may now be the holders and owners of its own
stock originally issued in exchange or in payment for the
stock claimed to have been acquired by it in the aforesaid
railway companies.

“It is further ordered and adjudged that the United States
recover from the defendants its costs herein expended, the
same to be taxed by the clerk of this court, and have execution
therefor.”

Mr. George B. Young for appellants argued and presented
in a brief the following summary of the facts:

1. For some years prior to 1901 the two railway companies
had been engaged in an enterprise of building up a great in-
terstate and Oriental commerce.

2. In April, 1901, they purchased nearly all the Burlington
shares at a cost of over $200,000,000, paying for them with
their joint bonds, and not with the bonds of the Burlington
as stated in the decision of the lower court. They made the
purchase not with any view of placing the two companies,
their shares or their commerce, under a single control.

3. Immediately after this purchase, persons interested in
the Union Pacific attempted to obtain the stock control of the
Northern Pacific, their objeet being to prevent the carrying
out of the enterprise of the defendant railway companies, and
especially to prevent the use of the Burlington road in carry-
Ing out that enterprise.

.4' This “raid” (as it is called) on the Northern Pacific stock
falled, .the failure being largely due to an error of the raiders
i bl}ymg common instead of preferred stock. But there was
mminent danger that another like attempt might be made
and be suceessful.
thb. S}lch a raid, if‘ successful, would destroy the commerce

¢ railway companies were building up, and in aid of which

they had bought the Burlington shares.
VOL. cxermn—17
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6. For some years prior to 1901, Mr. Hill and ten other
shareholders in the Great Northern Co., holding less than 30
per cent of its stock had contemplated the formation of a
company to which they should make absolute transfers of their
shares in consideration of the shares of such new company.
Their purpose was that the shares should be voted alike in
the future as they had been in the past, and that they should
fare alike in any sale of them that might be made.

7. In June, 1901, after the defeat of the raid, it was first
suggested that the proposed company should be enlarged so
as to include the Northern Pacific common stock (about
$21,000,000) held by the same persons, and later the plan was
still further widened so as to include the Northern Pacific
common stock (about $20,000,000) held by J. P. Morgan &
Co. should they desire to make such disposition of the stock
held by them.

8. It had all along been the purpose of Mr. Hill and his ten
associates that every shareholder in the Great Northern Co.
should be given an opportunity to join the company as orig-
inally planned,—this not because they needed or desired the
accession of such other shareholders, but to avoid any com-
plaint of unfair treatment on their part.

9. This purpose was carried into the enlarged project, and
at the instance of Mr. Morgan, the same opportunity was to
be given to holders of Northern Pacific stock. And like the
company originally projected, the enlarged company was to be
authorized and was expected to acquire shares in coal mines
and in industrial enterprises of utility to the railways, but
whose stock the railway companies could not hold, and also
to be a financial as well as an investment company, With
power in that capacity to aid the operations of the railway
companies, or of any other companies whose shares or securi
ties it might hold.

10. The amount of Great Northern stock held by Mr. Hill
and his ten associates was from 33 to 35 millions out of 2
total capital of $125,000,000. In 1896, they had severally
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acquired $29,000,000 of Northern Pacific common stock, which
amount had, on May 1, 1901, been reduced by sales to
$20,000,000.

11. In forming the Northern Securities Co. it was the inten-
tion of its promoters that it should acquire, if it could, a ma-
jority of Northern Pacific stock, thereby protecting such stock
from future raids, and protecting the commerce of the rail-
ways from the ruin that would result from a successful raid.

They did not desire or expect that the Securities Co. should
acquire a majority of Great Northern shares. Such acquisi-
tion was not deemed necessary for the protection of the stock
of that company or of the commerce of the roads.

12. While the capitalization of the Securities Co. is nearly,
it is not (as stated in the opinion) the exact amount required
to pay for all the shares of the two railway companies at the
prices ($180 for Great Northern and $115 for Northern Pa-
cific) fixed for such exchanges.

13. Mr. Hill and his ten associates who promoted the Securi-
ties Co. did not agree or bind themselves even to transfer
their own shares to the Securities Co. Each of them was
left to decide for himself. Mr. Hill retained between two
and three millions of his shares.

And neither they, nor any one concerned in promoting the
Securities Co., nor J. P. Morgan & Co. ever agreed in any
manner that upon the organization of the Securities Co. they
WOl.lld “use their influence to induce other stockholders in
their respective companies to do likewise,” as erroneously
stated in the decision of the lower court.

14. The Securities Co. is not a railway company and has no
power to build or operate railways. Its powers are limited to
bgylng, selling and holding stocks, bonds and other securities,
with power to aid in any manner any company whose stock
or bonds it may hold, and to do all acts designed to aid any
company whose shares or securities it may hold, and protect
or enhance the value of its investment; also to hold any real
OF personal property required for the transaction of its business.
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In short, it is at once an investment and a financial com-
pany.

15. Soon after its organization, and on November 18, 1901,
the Securities Co. purchased the Northern Pacific shares that
had been acquired by those concerned in the raid, known as
the Harriman shares. Those had been purchased from them
by J. P. Morgan & Co. The purchase comprised $37,023,000
of common stock and $41,085,000 of preferred stock, at a lump
price of $91,407,500, payable (and paid) $8,915,629 in cash,
and $82,491,871 in shares of the Securities Co. at par. About
the same time it received from its promoters and J. P. Morgan
& Co., the Northern Pacific common stock (about $42,000,000)
held by them. It availed itself of its right as a common stock-
holder of the Northern Pacific to purchase at par for cash,
the new common stock (issued to replace the $75,000,000 pre-
ferred stock retired) to the amount of 75-80 of the amount of
common stock held by it. As a result of these purchases, the
Securities Co., at the beginning of the year 1902, and before
this suit was begun (in March, 1902) held about $152,000,000
of the total $155,000,000 stock of the Northern Pacific.

16. Soon after its organization, Mr. Hill and the other pro-
moters of the Securities Co. transferred to it about 30 millions
of Great Northern shares at $180 in exchange for Securities
shares at par, and within three months from its organization,
(and before the commencement of this suit,) the Securities
Co. had acquired, on the same terms and from other holders,
about 65 millions of Great Northern shares, making its total
holdings 95 millions of the total capital of 125 millions.

17. It is not the fact, as stated in the decision that the
Securities Co. was enabled to make the purchase of 65 millions
of stock bought from non-promoters, or of any of it, by the
advice, procurement or persuasion of the Great Northern
shareholders who had been instrumental in organizing t}{e
Securities Co. There is not any evidence in support of this
finding, and the evidence is conclusive against it.

The facts proved beyond question are that each purchase
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was an independent transaction between the seller of stock,
and the Securities Co., without solicitation, persuasion or other
influence by the Securities Co., or any one else.

18. At the time of the formation of the Securities Co., the
Great Northern shareholders were 1,800 in number. Of them
about 1,200 transferred their shares to the Securities Co.

When this suit was begun, in April, 1902, the shareholders
of the Securities Co. were more than 1,300; in October, 1902,
they were about 1,800.

19. The Securities Co. is the absolute owner of the shares
acquired by it and of the dividends thereon. The shares are
not pooled or consolidated, nor are the earnings of the two
roads pooled. It is in no sense a ‘‘trust.” :

20. The promoters of the Securities Co.—Mr. Hill and his
ten associates—do not, all of them together hold, nor have they
ever held more than one-third of the $360,000,000 stock of the
Securities Co. that has been issued and is outstanding, and these
gentlemen and J. P. Morgan & Co. have never held more than
$140,000,000.

21. By the charter of each railway company, its commerce
is controlled and directed wholly by a board of directors, the
members of which are chosen for preseribed terms and cannot
be removed during their terms. And by the laws of Minne-
sota and Wisconsin no person who is a director in one com-
pany can be a director in the other.

22. The Securities C'o. has not attempted to control or meddle
}vith the commerce or the management of either railway, nor
Is there any evidence that it purposes doing either. Ever since
its formation such commerce has been conducted by the two
boards of directors in complete independence of each other.

\ 23. There has been no agreement to suppress and no suppres-
sion of competition between the two railway companies, which
18 as active as it was before the Securities Co. was formed.

24. The entire interstate commerce of the two railways,
the rates on which ean be controlled by those companies with-
out other competition or consent of connecting lines, falls short
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of three per cent of their total interstate commerce; and any
restraint that could be in any event imposed by the Securities
Co. on their interstate commerce could only affect this three
per cent.

All the interstate commerce of each railroad (including the
competitive three per cent) has been largely increased since
the organization of the Securities Co., owing to the great ad-
vantages of the Burlington connection, and to the protection
afforded to all the commerce of the roads by placing a major-
ity of Northern Pacific shares beyond the reach of raids, in
the ownership of the Securities Co. And during such period
rates have been reduced to such an extent as to reduce net
earnings by upwards of $1,000,000.

25. There has been no increase of capitalization of either
railway company, nor any watering of that of the railway com-
panies or of the Northern Securities Co. The capital of each
railway remains unchanged. If the Securities Co. had issued
its shares at par for cash, and used the money to buy the rail-
way shares for cash in the market at their market value, its
outstanding shares would be more than at present. It would
have had to issue and sell at least 190 of its shares, to be able
to buy for cash each 100 shares of Great Northern which it
has obtained by exchange of only 180 of its own shares. And
it would have had to pay more than $115 for Northern Pacific.
The course pursued, instead of watering in any way the Se-
curities Co.’s stock, has furnished that company with prop-
erties of a market and intrinsic value considerably in excess
of the par value of the shares issued by it in payment for them.

Appellants contend as to the Anti-Trust Act and its meaning:

1. The act is wholly a criminal law, directed to the punish-
ment and prevention of crime. The remedy by injunction,
ete., given by the fourth section is not to protect property in-
terests, but solely to prevent ‘violations of this Act” (. €
erimes, for every violation of the act is a crime, and, without
this section, would not be within the competence of a court of
equity to restrain by injunction).
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9. Being a criminal statute, the act is not to be enlarged by
construetion. The first section cannot be stretched so as to
make criminal (and whatever the section declares unlawful, it
makes criminal, and makes nothing criminal it has not declared
unlawful) every agreement, combination or conspiracy that
merely tends to restrain commerce among the States, or that
confers on the parties to it or any one else the power to re-
strain trade.

3. The act makes unlawful and eriminal every contract,
combination or conspiracy in direet restraint of interstate
trade or commerce.

The gist of the crime is the contract, combination or con-
spiracy, and the offense is complete on the making of such con-
tract, or the formation of such combination or conspiracy,
though nothing be done to carry it out, and though trade be
not in faet restrained.

But to constitute a combination or conspiracy in restraint of
interstate trade or commerce, the parties must combine or con-
spire to do acts, which, if performed, will of themselves restrain
such trade or commerce, and will directly restrain it—that is,
acts which operate directly on such commerce.

If the acts which the parties combine or conspire to do fall
short of this, if they are not such as operate directly on the
commerce, and by such operation directly restrain it, then the
combination or conspiracy is not within the act.

4. The act makes criminal those contracts, combinations and
conspiracies only which directly and immediately restrain in-
-terstate trade or commerce—that is by acting directly and
immediately upon such trade or commerce. 171 U. S. 568,
592; 175 U. 8. 234, 245.

5 As the crime consists in contracting, combining or con-
SpIring to do acts which by their own operation will directly
?(I)lltli 1mmedifxtely restrain interstate commerce, it necessarily
i ;)IZSO’thtE;;c if the a-cts. which the.parties contract or combine to
o coﬁse‘ at description, they.vm'late the law, though they had

10us purpose or ‘‘specific intent”’ to restrain interstate




264 OCTOBER TERM, 1903.
Argument of Mr. Young for Appellants. 193 U. 8

commerce by the means of such aects or at all. 156 U. S.
341.

On the other hand, if the acts to be done are not such as by
their own operation on interstate commerce directly restrain it.
the contract, combination or conspiracy to do those acts is not
a crime under the Anti-Trust Act. 175 U. S. 234.

6. The act makes criminal every contract, ete., in direct
restraint of commerce, without respect of persons.

A contract or combination or conspiracy that would be crim-
inal as in restraint of interstate commerce or trade if made be-
tween two or more railway companies, is equally a crime if made
between two or more interstate carriers by wagon or stage-
coach or ferry, or between two or more interstate traders
wholesale or retail. 166 U. S. 312.

7. Any restraint of interstate commerce, or power to restrain
it, directly consequent upon the acquisition of property and in-
cident to its ownership, is not, nor is the agreement for such
acquisition made eriminal by, this act. 156 U. 8. 16.

Hence, where competitors in interstate trade or commerce
agree to and do form a partnership or a corporation, or where
one of them buys out the other, or a third person or association
of persons buys out both, whatever suppression of competition
or power to suppress competition may follow is not, nor is the
agreement to form such corporation, partnership or associa-
tion for such purchase, made eriminal by the act. 171 U. 5.
505, 567.

8. So where a combination is formed to acquire, and which
does acquire, nearly all of an article in common use through-
out the country and shipped in large quantities among the
States, such ownership, though it gives the power to control
the interstate trade and commerce in such article, and to sup-
press such trade and commerce altogether, is not, nor is suc_h
combination, a restraint of commerce prohibited by the Anti-
Trust Act, the power being an incident of ownership. 156
U. S. 1, 16.

9. By this act Congress regulates commerce by punishing
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the making of certain contracts by fine and imprisonment.
The regulation is and must be uniform throughout the United
States, for an act made eriminal when done in Minnesota can-
not be innocent when done in Massachusetts. The matters
embraced in the act, thus requiring a uniform regulation
throughout the country, are matters within the exclusive ju-
risdiction of Congress, and no matters that are not within such
exclusive jurisdiction are within the act. If it appears that
the States have jurisdiction of any matter (e. g., the ownership
of stock in or the consolidation of railway companies doing
an interstate business) claimed to be within this act, the ex-
istence of jurisdiction in the States is conclusive that such
matter is not within the act.

The appellants, therefore, maintain the following proposi-
tions:

1. The Government is not entitled to maintain this proceed-
ing under sections 1 and 4 of the Anti-Trust Aet, nor had the
Circuit Court jurisdiction of it under those sections, for the
conspiracy or combination charged in the petition and found
by the Circuit Court, if it ever existed, had done all it was
formed to do, and had come to an end, before the proceeding
was instituted.

2. The only combination of which there is any evidence is
a combination formed in aid of commerce, to liberate, protect
and enlarge and not to restrain it, and which has liberated,
protected, aided and enlarged it, and has not restrained and
does not threaten to restrain it.

3. There is no evidence of the combination or conspiracy
charged in the petition, or of the combination or conspiracy
found by the Circuit Court.

4. The conspiracy or combination in question whether as
alleged in the petition or as found by the Circuit Court, was
not a combination or conspiracy in restraint of interstate com-
merce, for the only things which the parties thereto combined
O.r conspired to do or procure to be done were (1) the organiza-
tion of the Securities Co., and (2) the acquisition by the Se-
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curities Co., with their help, of a large majority of the shares
of each of the defendant railway companies in exchange for
its own shares. :

The things so to be done or procured to be done (whether
taken separately or together) are such as do not and cannot in
any wise restrain interstate commerce, and hence a combina-
tion or conspiracy to do them or procure them to be done is
not in restraint of interstate commerce.

The Circuit Court erred in holding (1) that the Securities
Co., having acquired such majority of shares, has power to
suppress competition between the railway companies. In
fact, the Securities Co. is without power to suppress com-
petition. It is a mere shareholder and not a director. The
office of director is created by the State and not by the share-
holder. As to power of directors being distinet from those of
shareholders, see Hoyt v. Thompson, 19 N. Y. 207, 216; Bur-
ril v. Nahant Bank, 2 Mete. 163; Pullman Car Co. v. Mis-
sourt Pac. Ry. Co., 115 U. 8. 587. The charter of each rail-
way company gives to the board of directors all the powers
attributed to it in the foregoing decisions. Rev. Stat. Wiscon-
sin, 1878, c. 87, § 1804; Gen. Stat. Minnesota, 1894, § 2717;
(2) that it obtained and holds such power by means of and as
a party to the combination or conspiracy and not as an incident
of its ownership of the shares; (3) that the possession of such
power to suppress competition is of itself, and irrespective of
its exercise, a restraint of interstate commerce; and there-
fore (4) the combination or conspiracy in question was in
restraint of such commerce.

5. The petition does not allege nor do the proofs disclose
any facts showing a monopoly or a conspiracy or attempt t0
monopolize any interstate or foreign commerce. For definition
of monopoly, see Texas Pacific v. Interstate Com. Com., 162
U. 8. 197, 210; United States v. Freight Association, 166 U. 5.
290; Pearsall v. Great Northern, 161 U. S. 646, 676; United
States v. E. C. Knight Co., 156 U. 8. 1, 10; In re Corning, 51
Fed. Rep. 205, 211.
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6. The case is not within the Anti-Trust Act, for in any view
of the matters complained of, their effect upon commerce—
whether mueh or little, for good or for ill—is indirect and
remote. The Anti-Trust Act and the regulative power of Con-
gress under the commerce clause of the Constitution, are alike
strietly limited to matters which directly and immediately
affect interstate or foreign commerce.

In determining what is a combination in direct restraint of
commerce the distinction between direct and indirect regula-
tions of commerce becomes important, see Fargo v. Michigan,
121 U. 8. 230; Phila. S. 8. Co. v. Pennsylvania, 122 U. S. 326,
328: N. Y., L. Erie &c. R. Co. v. Pennsylvania, 158 U. S. 431;
Maine v. Grand Trunk Railway Co., 142 U. 8. 217; Pickard
v. Pullman Co., 117 U. 8. 34; Pullman Co. v. Pennsylvania,
141 U. 8. 18, 25. In the declarations of the limitations of
the act and of the power of Congress, the court has merely
repeated its settled doetrine. Hooper v. California, 155 U. S.
648, 655; Williams v. Fears, 179 U. 8. 270, 278.

Where subjects for commercial regulation are of a nature
to require or admit of one uniform system or plan of regula-
tion, the power to regulate them is exclusively in Congress,
and any attempted regulation by a State whether to enlarge or
restrain, is simply wltra vires, for it is a usurpation of a power
Vesited exclusively in Congress. Wabash Railway Co. v. Illi-
nows, 118 U. 8. 557, 574; Robbins v. Shelby Taxing Dustrict,
120 U. 8. 489, 492; Philadelphia S. S. Co. v. Pennsylvania,
122 U. 8. 326, 336; Bowman v. Chicago, etc., R. R. Co., 125
U. S. 465, 480. Anything, therefore, not exclusively within
the jurisdiction of Congress is not within the act.

7..The very general language of the Anti-Trust Act was
no‘t ntended to include combinations to purchase railways or
rfulway shares, competing or non-competing, nor consolida-
tions actual or “virtual” of railways or railway companies.
COnge5§’ when passing the act did so with full knowledge
of the situation. Ches. & 0. Tel. Co. v. Manning, 186 U. 8.
238, 245. Tt knew that the railway systems of the country




268 ' OCTOBER TERM, 1903.
Argument of Mr. Johnson for Northern Securities Co. 193 U.S.

rested on such combinations authorized by state laws, some
of them having existed many years.

These are matters of public history and within the knowl-
edge of the court. Ohio L. & T. Co. v. Debold, 16 How. 416,
435; R. R. Co. v. Maryland, 21 Wall. 456, 469; Brown v. Piper,
91 U. S. 37, 42; Phillips v. Detrout, 111 U. S. 604, 606; Lehigh
Valley v. Pennsylvania, 145 U. S. 192, 201; Louisville & Nash-
ville v. Kentucky, 161 U. S. 677, 699; Preston v. Browder, 1
Wheat. 115, 121; United States v. Union Pacific, 91 U. S. 72,
79; Platt v. Union Pacific, 99 U. S. 48, 55.

If Congress had meant to declare such consolidations and
stock purchases of competing companies to be illegal, the se-
curities issued by them void and state legislation unconstitu-
tional, it would have said so in plain, specific and apt language.

The construction put on the act by all branches of the gov-
ernment and by everybody down to the commencement of
this proceeding, has been in full acecord with our position
that the act has nothing to do with combinations to own rail-
ways or railway shares. The following consolidations of com-
peting railroad lines existed at the time of the passage of the
act or have been effected since that time: Boston & Maine
Railroad Company and competing lines; New York, New
Haven & Hartford Railroad Co., and New England Railroad
Co. and other roads; New York Central Railroad and the
West Shore and Rome, Watertown and Ogdensburg and other
railroad companies; Pennsylvania Railroad Company and Bal-
timore and Ohio and other ecompanies; the Reading Company.

8. Even though the Government were entitled to any in-
junction, the decree goes far beyond what the Government
was entitled to receive, or the Cireuit Court authorized to
grant.

Mr. John @G. Johnson, for appellant, Northern Securities
Company, argued ;

The facts found by the court below cannot be deduced from
the testimony and the substratum of the bill filed, of the ar-
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guments below in its support, and of the decision of the lower
court was the assertion of a conspiracy which never existed.
Tt is conceded that the Securities Company did acquire a ma-
jority of stock of both railroad companies and such acquisition
was because of its intent to acquire. The company is charge-
able with all the legal consequences of an intentional acquisi-
tion of such shares. It is denied, however, that any indi-
viduals or corporations conspired to do anything except to
form a corporation and acquire shares of the Northern Pacific
Railway Company belonging to them, and about twenty-seven
per cent of the stock of the Great Northern Railway Company.
The subsequent acquisition of an additional fifty per cent of
the Great Northern stock was for third persons over whom the
defendants had no control but who simply accepted an invita-
tion to sell their stock issued by the Securities Company after
its formation. The authorized capital of that company was
made sufficiently large to enable it to acquire all the stock of
both roads but this was not in pursuance of any combination,
conspiracy or contract but of the policy of the appellants to let
every co-shareholder of the railroad companies have the bene-
fit of every advantage obtained for themselves.

Everything of which the Government complains was done
with the intention of working out with permanent results the
problem of interstate and international commerce. In order
tp effect permanent arrangements and to promote a great pub-
lic end through a greatly increased commerce, at low rates, the
two railway companies purchased the shares of the Burling-
ton road for over $200,000,000, paid by their joint and sev-
eral bonds, thus being able to give assurances of permanency
of .IOYV rates and do such other things as were necessary in
pulldlng up and enlarging this great commerce. This resulted
In demands by the Union Pacific for a part of the traffic
and on. their being refused the Oregon Short Line acting for
t'he pmon Pacific acquired a large amount, almost a control-
h“‘% Interest, in the stock of the Northern Pacific. The situa-
tlon was critical and the organization of the Securities Com-
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pany and all that followed was for the purpose of preventing
a raid on the stock similar to that which had so nearly suc-
ceeded and was done solely with the attempt to secure the
maintenance of the benefit to commerce, which had resulted,
and which, still more in the future, would result from the ac-
quisition of the Burlington shares.

Such alliances as that of the Burlington with the Northern
Pacific and Great Northern are valuable because they give an
opportunity of securing a large number of markets in a great
and rich territory under a fairly permanent transportation
policy. They are of enormous value to the people along the
lines of the railroads, to the country generally and to the world.
To transact business, large investments must be made and the
condition prerequisite thereto is reasonable assurance of con-
tinuance. When the Government seeks to condemn an ar-
rangement which promotes the interest of the whole nation by
pretending that it was intended to restrain trade, it must es-
tablish convincingly the existence of the illegal intent alleged.

The sole question of law to be determined is whether or not
the acquisition by a corporation of a controlling interest in the
shares of two competitive railway companies, violates the
Sherman Act. It is not illegal for an existing corporation to
acquire such controlling interest; it is not illegal for persons
holding a sufficient number of shares to enter into an agree-
ment that will form a company to acquire such control. An
agreement to do what is legal cannot be an illegal conspiracy,
combination or contract.

The Sherman Act is a penal one, defining a criminal offense,
for which it provides a punishment. It is an indispensable
prerequisite to a conviction for a eriminal misdemeanor, es-
pecially if there be no criminal intent, and such does not exist in
the present case, that the offense condemned shall be clearly de-
fined, and it is well settled that penal laws are to be strictly
construed. United States v. Willberger, 5 Wheat. 76; (v'nitffd
States v. Whittier, 5 Dillon, 35, citing United States v. Morrs,
14 Pet. 464; United States v. Sheldon, 2 Wheat. 119; United
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States v. Clayton, 2 Dillon, 219; Bishop on Statutory Crimes,
sec. 41; Andrews v. United States, 2 Story, 213; United Stales
v. Hartwell, 6 Wall. 385, 396; Swearingen v. Uniled States,
161 U. S. 446, 451; France v. United States, 164 U. S. 676,
632; Schooner Paulina’s Cargo v. United States, 7 Cr. 52, 61;
United Slates v. Reese, 92 U. S. 214, 219; United States v.
Comerford, 25 Fed. Rep. 902; United States v. Chase, 135 U. S.
255, 261 United States v. Goldenberg, 168 U. 8. 95, 102; Sarlls
v. United States, 152 U. S. 570, 575.

This court will not legislate but will merely discharge its duty
of construction. If the legislation is incomplete a crime can-
not be fastened upon one who has done innocently something
not defined as eriminal. An act not made criminal cannot be
condemned because it may seem equally, or even more, evil
than the one made criminal. That Congress had no clearly
defined understanding of the nature of the misdemeanor at
which it struck, is evidenced by the final debates in the House
of Representatives.

The purchase by a person or corporation, of a majority of
the shares of two competing railway companies, is not ‘“a con-
tract, combination in the form of a trust or otherwise, or con-
spiracy, in restraint of trade or commerce among the several
States.” The Sherman Aect prohibits, not a contract tending
to restrain trade, but one actually in restraint thereof. The
meaning of ““restraint of trade” was well understood when the
S'herman Act was passed. United States v. Freight Associa-
tn, 166 U. S. 290, 328. In the Addyston Case, 175 U. S.
211, the contract was actually in restraint of trade.

The holding by a person or corporation as owner of a ma-
]orlty of the shares of two competing railway companies,
is not “a contract or combination or conspiracy in restraint
of trade” within the meaning of the act.
e é\ Z(;r(yl)oranon though incorporated for the purpose of hold-
co! actually holding, a majority of the shares of two

mp‘ftlnq railway companies is not such a combination or
conspiracy.  See the Pearsall Case, 161 U. S. 646; United States
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v. Joint Traffic Association, 171 U. S. 505, 567. A person or
corporation, by purchasing a majority of the shares of two
competing railway companies does not monopolize, or attempt
to monopolize, “any part of the trade or commerce among
the several States.” As to what a monopoly is, see In re
Green, 52 Fed. Rep. 104; dissenting opinion of Story, J., in
Charles Riwver Bridge v. Warren Bridge, 11 Pet. 420, 606; 20
Am. & Eng. Ency. of Law, 846; 2 Rawle’s Bouvier’s Diction-
ary, 435, and cases cited; Blackstone, Bk. IV, 159; Century
Dictionary.

The purchase by one person, of the property of his rival,
with the intention thereby to destroy his competition, is not
illegal, although by the purchase he will acquire the power to
prevent the same. Oregon Coal Co. v. Winsor, 20 Wall. 64.
A person or corporation, by holding, as owner, the majority
of the shares of two competing railway companies, does not
monopolize, or attempt to monopolize *“any part of the trade
or commerce among the several States.”

The power of Congress to regulate commerce does not con-
fer upon it a right to preseribe the persons who may engage
therein, or to regulate, or to control, the ownership of shares
of stock of corporations engaging therein. United Siales V.
Knight, 156 U. S. 1; Loutsville & Nashville v. Kentucky, 161
U. 8. 677, 693.

The States create railroad corporations and may prescribe
the manner of issuance of their shares, and the method of
transfer of title thereto. In the use and operation of railroads
engaged in interstate commerce, the corporations owning the
same must submit to Federal jurisdiction but this does not in-
volve any right on the part of the United States to control
the transfer of shares by the shareholders, even though as a
result of said transfers the controlling interest may be trans-
ferred. It is not within the power of the Federal government
to destroy the title to property created by the State.

Congress has unrestricted power to prevent restraint of
monopolization of interstate commerce, as the authorities de-
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fine those words, but not as the United States now claims.
Properly interpreted, the Sherman Act is constitutional but
the United States is now endeavoring to have its provisions
interpreted so as to be violative of States’ rights. Such a
construction should not be adopted, if there is one which har-
monizes with the Constitution. Grenada County v. Brogden,
112 U. 8. 261; Hawait v. Mankichi, 190 U. S. 197.

The mere ownership of property cannot be an illegal re-
straint of trade. As to the power of the State over railroad
corporations, see Railroad Co. v. Maryland, 21 Wall. 456;
Ashley v. Ryan, 153 U. S. 436.

The relief decreed by the lower court was improper under
any aspect of the case. United States v. Knight, 156 U.S. 1, 17.

Mr. Charles W. Bunn for appellant, Northern Pacific Rail-
way Company, argued: '

The Sherman Act only declares those contracts illegal
which are in restraint of trade. The government cannot rest
on proof of combination and conspiracy but must establish
restraint of commerce and to do this must prove that the
9\vrwrship by one person of the stocks of two competing roads
18 per se such restraint.

.The statute must be interpreted so as to fall within the con-
Stltu?ional powers of Congress which do not extend to de-
termine the ownership of stock in corporations or to the
regulation of consolidations of railroad companies chartered
by the States.

This power belongs to the States; Congress only has the
power to regulate the use of such property in commerce be-
tween the States. See definition of commeree in Gibbons v.
Ogden, 9 Wheat. 1, 189, 196, ‘as repeated by this court in Pas-
i‘j’nQ@T Cases, 7 How. 283, 394, 462; Henderson v. Mayor, 92

- 8. 259, 270; Lottery Case, 188 U. 8. 321, 346. Congress has
Power only under §8, Art. I, of the Constitution, and by
Amendment X all power not thus granted is reserved to the

States. Under the guise of regulating commerce Congress
VOL. OXCIII—18
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cannot prescribe general rules as to transfer of real or personal
property or prohibit the purchase of stock and bonds because
when bought they may be used in a business carried on with
intent to monopolize or restrict interstate commerce. In re
Greene, 52 Fed. Rep. 104, 113, citing County of Mobile v. Kim-
ball, 102 U. 8. 691, 702; Gloucester Ferry Co. v. Pennsylvania,
114 U. S. 196, 203; United States v. E. C. Knight Co., 156 U. 8.
1. The power of Congress extends only to those things that
directly and immediately pertain to commerce; the powers
of the States include many things which operate indirectly
though importantly on commerce. Gibbons v. Ogden, 9
Wheat. 1, 203. For cases involving this demarkation between
national and state powers, see United States v. Joint Traffic
Assoctation, 171 U. S. 505; Addyston Pipe Co. v. United Siates,
175 U. 8. 211, 228; Hopkins v. United States, 171 U. 8. 578,
592; Anderson v. United Siates, 171 U. S. 604, 615; Sherlock
v. Alling, 93 U. S. 99; Lowisville & Nashville v. Kentucky,
161 U. 8. 677, 701. In the last case this court cites decisions
in which state statutes prohibiting or permitting consolida-
tion were enforced. This would have been erroneous if the
things complained of fell within the power of Congress, for
that power if it exists is exclusive of all state action, and
must be so in order that it be uniform. As to matters in re-
gard to which the States may act until Congress acts, see
Cooley v. Board of Port Wardens, 12 How. 299; The James
Gray v. The John Fraser, 21 How. 184; Pound v. Turck, %
U. 8. 459; Robbins v. Shelby Taxing District, 120 U. S. 489,
492; and cases cited supra. No rule of law is introduced by the
Sherman Act; what was restraint of commerce is the same
now; the only feature of the aect is making the preliminazfy
conspiracy a crime. The Constitution itself forbade restraint
of interstate commerce. In re Debs, 158 U. 8. 564. A conr
bination that is restraint of trade now was restraint of trade
before the act of leasing, buying and consolidation of com-
peting railroads has gone on for fifty years both before and
since the act of 1890.
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If a thing restrains interstate commerce it is immaterial how
innocent the intent may be, and if it does not restrain it, it is
immaterial how evil the intent may be. The question is does
the agreement restrain trade or commerce. United States v.
Freight Association, 166 U. S. 290, 341; Addyston Case, supra.
If an action be lawful its purpose is immaterial. This is ele-
mentary. Phelps v. Nowlen, 72 N. Y. 39, 45; Kiff v. You-
mans, 86 N. Y. 324, 329; Wood v. Amory, 105 N. Y. 278, 281;
Lough v. Outerbridge, 143 N. Y. 271, 282; Adler v. Fenion, 24
How. 407, 410; United States v. Greenhut, 51 Fed. Rep. 205,
211; In re Greene, 52 Fed. Rep. 104, 111; Randall v. Hazle-
ton, 12 Allen, 412, 418; Brackett v. Griswold, 112 N. Y. 454;
United States v. Isham, 17 Wall. 496; Dickerman v. Northern
Trust Co., 176 U. S. 181; Fahrney v. Kelly, 102 Fed. Rep.
403; Mogul 8. S. Co. v. McGregor, App. Cas. (1892) 25, 41;
Allen v. Flood, L. R. App. Cas. (1898) 1; Bohn Mjg. Co. v.
Hollis, 54 Minnesota, 223, 234. The opinion of the court be-
low proceeds upon the proposition that a combination of two
Oplnpetitors is a restraint of trade because it lessens competi-
tion. This is error. The Trans-Missourt, Joint Traffic and
Addyston cases prove only that a contract restraining rival
companies from competing is a restraint of trade. No such
agrf%e‘ment exists in this case. The law does not require com-
petition. - The business of a rival may be purchased for the
purpose of being rid of his competition. Gamble v. Queens
County Water Co., 123 N. Y. 91, 104; Diamond Maich
Co. v. Roeber, 106 N. Y. 473; Rafferty v. Buffalo City Gas
Coz BT AN App. Div. 618, 621; Trenton Polteries Co. V.

géziphant, 56 N. J. Eq. 680; Oakdale Co. v. Garst, 18 R. 1.

The Secur.ities Company is neither alleged nor proved to have
ti?;;e ‘;rﬂ?mlttefi anything which can be construed as a viola-
i ziqh e Antl-"I“rust. Actsmyliiit has'the power to suppress or
Violate:d Ctornﬁogtltlon it has not used it and if the act has been
an ét all 1t must‘. be due to the mere existence of the Se-

: ompany, to its powers as applicable to railway com-

d
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panies or to something illegal in its origin. The illegality can
not be sustained under the decisions of this court.

Mr. John W. Griggs for appellant, Northern Securities
Company, submitted a brief:

The acts of the defendants do not constitute a contract, com-
bination, or conspiracy in restraint of interstate trade or com-
merce within the meaning and prohibition of the Sherman
Act. The United States rests its case upon two allegations:

Furst. That the Northern Securities Company has been
formed and has taken over a majority of the shares of the two
railroad companies in the manner indicated by the pleadings
and proofs.

Second. That the intended and the necessary effect of those
acts is to destroy competition between the two railroad com-
panies.

The answer of the defendants is:

First. That the formation of the Northern Securities Com-
pany and the acquirement by it of stock of the two railroad
companies was a lawful transaction, governed solely by local
state laws, and not in contravention of any provision of the
Federal Constitution or statutes. _

Second. That the acts of the defendants were all done in
good faith, without any purpose to destroy competition or re-
strain trade.

To put it more concisely: The defendants contend t}}ﬁt
what they have done is lawful, has no direct effect in restrf-nnt
of competition, and was not intended to restrain competition.

The creation of railway corporations; the form of their cor-
porate organization; the character and qualities of their eor
porate stock; the routes which their roads shall take, whether
they may connect with other roads running in the same EEN
eral direction, whether they may or may not consolidate with
parallel lines, or operate parallel lines through different por
tions of a State—all these matters are, and always have been,
subjects of state jurisdiction. Loussville & Nashville R. Co. V-
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Kentucky, 161 U. S. 677, 702; Pearsall v. Great Northern, 161
U. S. 646: Lake Shore & Mich. Southern v. Ohio, 173 U. 8.
985: Missouri, Kansas & Texas v. Haber, 169 U. S. 613; Cleve-
land &ec. Railway v. Illinots, 177 U. 8. 514.

The lower court did not find as matter of fact that the de-
fendants had in any way restrained trade or commerce; or
that they had attempted so to do; or that they had eontracted
or combined so to do. What the court did find and decide
was, that the defendants had done certain things whereby they
had obtained the power to suppress competition between two
interstate carriers who own and operate competing and par-
allel lines of railroad. This idea is repeated again and again
throughout the opinion. Tt speaks of ““a direct restraint of in-
terstate commerce because it would have placed in the hands
of a small coterie of men the power to suppress competition
between two competing interstate carriers.”

To say that one person, or several persons, cannot acquire
or own a majority of the stock of two competing railroad cor-
porations because they are thereby occupying a vantage
ground from which they can, if they choose, effect an agree-
ment or understanding between the two companies in restraint
of competition, is to say that the power to commit a crime is
equivalent to its actual commission.

The acts of the defendants being prima facie lawful, the
burden of proof is upon the Government to show that they
were, as the Attorney General charges, not bona fide, but a
mere formal deviee intended to defeat the provisions of the
Sherman Act.  Joint Traffic, Trans-Missouri, Addyston Pipe
(?ases:' United States v. Hopkins, 171 U. S. 578; United States
V. Workingmen's Amalgamated Council, 54 Fed. Rep. 994;
State v. Shippers Compress & Warehouse Co., 67 S. W. Rep.
(TeAia;)r:S(:lf{; 8. C., affirmed, 69 8. W. Rep. 58.
gl doflzlltl)t 0; trade or commerce which may result from
R cové ! ydt be defendants is indirect 'and incidental onlg.f,
conrt A eoc y the act. In every mstan'ce where this

casion to pass upon the meaning of the act
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it has carefully distinguished between acts which directly re-
strain commeree, and acts which only indirectly or incidentally
have that effect. United States v. E. C. Knight Co., 156 U,
S. 1, 12, 16; Joint Traffic Case, 171 U. 8. 505, 566; United
States v. Ches. & Ohio Fuel Co., 105 Fed. Rep. 93; S. C., af-
firmed, 115 Fed. Rep. 610.

If the Sherman Act can be so construed as to forbid the sale
of stock in two competing railroad corporations to one pur-
chaser, then that act is an attempted interference on the part
of Congress with transactions which are wholly within the
control of the States of the Union, and in that respect the act
is unconstitutional.

As to the extent of state legislative power over the instru-
mentalities of interstate commerce, see Louisville & Nashville
Case, 161 U. 8. 677, 702; C. & C. Bridge Co. v. Kentucky, 154
U. 8. 204. Regulation of commerce, to be constitutional,
must be confined to commerce itself, and cannot reach out to
those things which not being designed as agencies of such
commerce, or not being actually enjoined therein, may yet
have an indirect or ultimate relation thereto.

Such a construction of the Constitution would vest in Con-
gress the regulation of all branches of productive business from
their first beginnings. License Tax Cases, 5 Wall. 462.

The fact that an article was manufactured for export to an-
other State does not make it an article of interstate commerce.
Coe v. Errol, 116 U. 8. 517; Kidd v. Pearson, 128 U. S. L.

The creation of state corporations and the regulation of the
sales of corporation shares belong to the class of business ai
fairs over which the States have exclusive jurisdiction. United
States v. Boyer, 82 Fed. Rep. 425; Clark v. Central R. R. .&’
Banking Co. of Georgia, Jackson, J., June 30, 1893, U. 8. (ir-
cuit Court, Savannah; In re Greene, 52 Fed. Rep. 104, 112
Pearsall v. Great Northern, 161 U. S. 646, 671; Rogers v. Nash-

_wville &e. Ry. Co., 92 Fed. Rep. 312.

But assuming that Congress may, under the commerce clau-sP
of the Constitution and as a regulation of commerce, restrail
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the States in the exercise of their prerogatives from permitting
two or more corporations to which the States have given life
from merging, yet such a purpose on the part of the Govern-
ment ought to be clearly and distinctly expressed, and not be
found in the judicial interpretation of doubtful language con-
tained in a penal statute.

So that, if it be argued that Congress may forbid the sale of
one railroad to another, it is enough to reply that it has never
done so; that the Sherman Act does not expressly, or by any
just interpretation, do so.

The Sherman Act is a penal statute; every act which may
be prevented by injunctive order would, if committed and
proven, subject the parties to criminal prosecution. The rule
of strict construction must be therefore applied. United States
v. Whittier, 5 Dillon, 35; United States v. Sheldon, 2 Wheat.
119; United States v. Hartwell, 6 Wall. 385; United States v.
Shackford, 5 Mason, 445; Unaited States v. Clayton, 2 Dillon,
219; United States v. Garretson, 42 Fed. Rep. 22; Dwarris’
Stat. 641; Hubbard v. Johnstone, 3 Taunt. 177.

Acquiescence by the Government for more than eleven years
in the actual merger and consolidation of many important
parallel and competing lines of railroads and steamships en-
gaged in interstate and international commerce, has given a
practical construction to the act of July 2, 1890, to the effect
that it was not intended to forbid, and does not forbid, the
natural processes of unification which are brought about un-
dgr modern methods of lease, consolidation, merger, commu-
nity of interest, or ownership of stock. As held in 1803 in
Stuart v. Laird, 1 Cranch, 299, where the right of a justice of
the Supreme Court to sit as a Circuit Judge was challenged,
upon the ground that, not having been appointed as such, and
not having been distinetly commissioned as such, the act of
Congress of 1789, under which the Circuit Court was origi-
nallly instituted, was unconstitutional.

“Practice and acquiescence for a period of several years,
tommencing with the organization of the judicial system,
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affords an irresistible answer, and has indeed fixed the con-
struction. It is a contemporary interpretation of the most
forcible nature. This practical exposition is too strong and
obstinate to be shaken or controlled. Of course, the question
is at rest, and ought not to be disturbed.”

This is a just principle of jurisprudence, founded upon the
very highest considerations of public equity.

It has frequently been invoked and enforced in order to pre-
vent the disturbance and unsettlement of important affairs
which have been transacted in reliance upon a general public
and private belief that the law did not include them in its
terms of condemnation.

But we venture the assertion that no case has ever arisen
in which a disregard of that salutary rule of construction
would result in such widespread and irremediable injury to
vested interests as this. Not that any decree which this court
could make against these defendants would particularly or
radically affect their property interests, but because the decision
once made that the Sherman Aet applies to such transactions
as the purchase, lease, merger or consolidation of parallel lines
of transportation, would render every such transaction for
the last thirteen years unlawful, and require the Attorney
General, in the due discharge of his duty, to bring suit for dis-
solution and injunction. Unnumbered millions of dollars of
capital stock and bonds issued upon railroad mergers and con-
solidations would be tainted with illegality, or affected In
value by the withdrawal of the property against which they
were issued. Purchases of stock in underlying roads long ago
made and paid for would be unsettled, and financial chaos
would result.

Mr. M. D. Grover for appellant, Great Northern Railway
Company, submitted a brief:

The findings of fact upon which the decree rests are con”
trary to the evidence. This is made clear by separating
the findings and considering the evidence bearing on €ac
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separately. There was no desire or intent to evade the
Anti-Trust Act, to restrain competition, to monopolize
trade, to inflate securities, water stock, or create fictitious
capital.

I. It is not denied that the Northern Securities Company
is a corporation lawfully organized under the laws of the
State of New Jersey, with charter power to purchase and
sell securities of all kinds, and to purchase, hold, vote and
sell all the shares of stock of any single corporation or of
non-competing corporations. Its right to purchase, hold, vote
and sell all the stock of the Great Northern Railway Com-
pany alone, or the Northern Pacific Railway Company alone,
is not denied.

II. The organization of the company was the result of a
plan to form an investment or holding company, which had
its inception years before its articles were filed, among not ex-
ceeding ten large holders of Great Northern stock, who had
taken an active interest in the policy of the company and its
administration, but who never had held in the aggregate to
exceed one-fourth of its outstanding stock. It was thought
.that if a company were formed to which they might sell their
individual holdings, their shares would be likely to be held to-
gf’:ther, so long as a majority of the holding company should
wish, and that this would tend to give stability to the policy
of t.he company, be of aid to it in its finanecial operations, and
maintain the value of its investments.

[II. The Burlington purchase was made to enlarge trade,
not to r(.%strain it; to inerease competition, not to suppress it.
At the t'lme of the purchase it was not contemplated by either
purchasing company or its shareholders that any alliance
between the purchasing company or its shareholders was
needed to preserve to each company its fair share of the ad-
Vvantages secured by the purchase.

IV. At the time of the organization of the Securities Com-
pany the Great Northern shareholders referred to owned
about $30,000,000 of Great Northern stock, and $35,000,000
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of Northern Pacific common stock, having increased their
holdings of the latter by purchases from J. P. Morgan & Co.
They did not control a majority of the shares of either of the
defendant railway companies. In view of the injury appre-
hended to both companies, and their shareholders, and the
better to protect their interests in the future, against raids of
adverse interests, the Great Northern shareholders referred to
deemed it advisable that the holding company which they had
considered should be organized, should have power to pur-
chase, not only their own Great Northern and Northern Pa-
cific shares, but also the shares of such other Great Northern
and Northern Pacific shareholders as might wish to sell their
stock to it, and also the shares of companies already formed,
and others that might be formed, for the purpose of aiding
the traffic operations of the Great Northern and Northern
Pacific companies.

V. At this time it was not expected by any of the persons
concerned, that any Northern Pacific shares, except the
$42,000,000 owned by them and by J. P. Morgan & Co. would
be acquired by the proposed holding company. The or-
ganization of the company was not dependent on any agree-
ment that it should acquire, nor upon the question of, a
majority of the shares of either of the defendant railway com-
panies. There was no agreement or understanding between
the Great Northern shareholders referred to, that they or
either of them would undertake to influence any one of the
other 1,800 Great Northern shareholders, or of the other 3,600
Northern Pacific shareholders, to sell their shares to the com-
pany.

VI. The Great Northern shareholders referred to, upon the
organization of the Northern Securities Company and the sale
of their shares to it, parted with such stock control as t}'IPY
had in the Great Northern and Northern Pacific companes.
They do not own to exceed one-third of the outstanding capl
tal stock of the Securities Company. At the time of the
trial the stock of the Securities Company was held by 1,800
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separate owners. The stock control of the Securities Com-
pany is, therefore, not in the eight or ten Great Northern
shareholders referred to, but in the 1,790 other shareholders
of the Securities Company, owning at least two-thirds of its
outstanding shares.

VII. Nothing has been done except the purchase by the
Securities Company of a majority of the stock of the Great
Northern and Northern Pacific companies.

VIII. The Securities Company as owner of the stock so
purchased may sell it or pledge it. It has made no agreement
as to what it will do with it, or how it will vote it, or how it
will dispose of the dividends received upon it. It is not a
trustee of those from whom it received such shares, and owes
them no duty or obligation respecting the shares, since they
have no further interest in them.

IX. It is not claimed or pretended that the defendant rail-
way companies have entered into any contract or combination
in restraint of trade, or that either of them has done anything
to restrain trade or in violation of law. It is not claimed that
the Securities Company can restrain trade, except through the
exercise of its right, as owner of the shares it purchased, to
vote them at stockholders’ meetings, in the election of a sepa-
rate board of directors for each of the defendant railway com-
panies; for the boards must be separate under the laws of the
States of Minnesota and Wisconsin.

X. This suit was not brought to prevent or restrain the ex-
ecut.ion of a contract, or the forming of a combination, in re-
Stl“ailnt of trade, but to restrain the Securities Company from
voting the stock it owns at stockholders’ meetings, and from
receiving dividends thereon, thereby preventing payment of
dividends upon its own shares issued in payment for the shares
It purchased, upon the ground that mere possession of the vot-
ing power of the shares, is an unlawful restraint and regula-
;)1011 of the interstate commerce of the defendant railway com-

anies,

XI. The Government has no financial interest in this suit.
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The only way in which the Securities Company could restrain
the commerce of the two railway companies, is through the
voting power of the shares it owns. If it had purchased the
shares of only one of the companies, its right to vote such
shares would not be questioned. Trade could not, within the
contention of the Government, or the ruling of the court, be
restrained by the Securities Company, should its voting powers
be limited to the shares of one of the companies. The decree
enjoins it from voting the shares of either company and from
receiving dividends from either. The effect of the decree is
to deprive it of the means to pay dividends upon its own stock
whether issued in payment for the stock it purchased, or issued
for cash. Thus the decree destroys the earning power of the
stock of the Securities Company, a large majority of which is
now held by over eighteen hundred bona fide holders in the
usual course of business not parties to the suit.

The important questions are: 1. Does the commerce clause
of the Constitution of the United States confer upon Congress
jurisdiction to regulate the issue, sale and ownership of the
capital stock of corporations organized under the laws of any
one of the several States, or to inquire into the motives of in-
corporators, or of the buyers or sellers of their shares?

2. Has Congress, under the commerce clause of the Con-
stitution of the United States, power to forbid or regulate the
purchase or lease, by one railway company engaged in inter-
state commerce, of the railway of its competitor, or the pur-
chase or lease by the owner of one ferryboat, stage coach or
river steamboat, engaged in interstate trade, of the ferryboat,
stage coach or river steamboat, of a competitor, on the ground
that through such purchase or lease competition may be re-
strained, and commerce regulated? :

3. Is the unity of ownership through purchase, partnership,
consolidation or lease, of a majority of the shares of compet-
ing corporations, engaged in interstate trade, a contract of
combination in the form of trust or otherwise, forbidden by
the Anti-Trust Aect, as in restraint of trade?
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4. Ts there anything in connection with the organization of
the Northern Securities Company, or its purchasers of stock,
that in any way distinguishes its right to vote and receive divi-
dends upon such stock from the right of any single interest,
individual or corporate, to vote and receive dividends upon
shares of competing corporations engaged in interstate trade,
purchased in the ordinary course of business, or acquired by
gift or inheritance?

5. This suit was brought under section 4 of the Anti-Trust
Act, which gives the court jurisdiction to prevent and restrain
violations of the act. Every violation of the act is criminal.
The court is, therefore, given jurisdiction to prevent and re-
strain the commission of a crime. Months before the suit was
begun, the Securities Company had acquired a large majority
of the shares of the defendant railway companies, from time
to time, from hundreds of individual shareholders, who sold
their holdings in good faith, and much of the stock so taken
in payment therefor has since been sold and exchanged, and
passed through many hands, in the usual course of business.
Does the Anti-Trust Act give the court jurisdiction to annul
the purchases made by the Northern Securities Company, and
compel a return of the shares it purchased? Payment for the
shé}res it bought was made in its own stock in part only. It
paid cash to the amount of over $40,000,000. The owners of
such shares are changing from day to day; they are not be-
fore the court. The decree does not restrain a contract or
combination in restraint of trade. It destroys or impairs the
value of millions of dollars worth of property, owned by many
hundreds of people who acquired their title in good faith and
who are not parties to this suit. First. The commerce clause
of the Constitution of the United States does not take away
from the several States the right to authorize the formation
of (‘LOrporations, define their business, fix the amount of their
capital or purchasing power, and regulate the issue, sale and
ownership of their capital stock.

As respects the purchase by one corporation of the shares
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of another, the matter rests with the States which have created
the corporations. Should unification of ownership of property
in corporations proceed to such an extent as to be thought
against public policy, it may be prevented by the several States,
through limiting the power of corporations, and restraining
their right to engage in business.

It has been the practice, since the infancy of railroads in this
country, for one railroad company to purchase or lease the
railroad of a competing company, or to acquire a majority of
the shares of a competing company, or of two companies com-
peting with each other, or to effect the consolidation of com-
peting companies. This has been done without objection from
any branch of the Federal Government, and has invariably
proven beneficial to the railway companies concerned, to their
shareholders, and to the public. The extent to which this has
been done appears in the record, and is shown by extracts
from Poor’s Manual and from the annual reports made by
the Interstate Commerce Commission to Congress, from 1889
to 1900. And see the brief of Judge Young where this
subject is discussed at length with proper reference to the
record.

Second. Unity of ownership of shares of competing corpora-
tions, engaged in interstate trade, does not restrain such trade,
and is not forbidden by the Anti-Trust Act, nor is such unity
of ownership a regulation of interstate commerce, and thus
subject to exclusive Federal jurisdiction under the commerce
clause of the Constitution. Joint Traffic, Trans-Missouri and
Addyston Pipe Co. cases.

There is a distinet difference between an agreement between
the owners of competing concerns, to divide territory, to re-
strain output, or to maintain prices, and the unconditional sale
of the property or business of one of them to the other, or of
the property of business of both to another person. In t}'le
former case, the agreement in terms restrains competition
trade operations, between separate owners or establishments,
or instrumentalities engaged in such operations. The agree-
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ment relates to the manner in which competitors shall con-
duct their business. If one competing concern buys the plant
or business of its competitor, competition is not thereby di-
rectly restrained. The restraint in such case, if any, is merely
an incident to the ownership of property, and the fact that
there may be such a restraint does not forbid the acquiring of
such ownership. By unity of interest output is not necessarily
limited, prices are not necessarily increased. On the contrary,
the public may be benefited, prices may be less by reason of
greatly increased volume of business and less cost per unit of
production.

Third. The Anti-Trust Act is a penal statute and, as con-
strued by the court below, it makes unity of ownership of a
majority of the shares of competing corporations engaged in
interstate trade, no matter how such ownership is acquired,
criminal, because such ownership gives power to commit erime.

It is coneeded that such ownership, so far as it may control
the policy of the corporations, can be exercised for a lawful
purpose, for building up trade, increasing competition and re-
ducing prices.

It is not claimed or pretended that in the case under review
trade has been restrained, yet the court below held that unity
of ownership of a majority of the stock of the defendant rail-
way companies was unlawful, and, therefore, eriminal, because
such ownership has necessarily caused the doing of something
that has not been done; has necessarily restrained trade,
though trade has not been restrained.

Stated in another way, the court below decided that owner-
ship by the Securities Company of a majority of stock of the
defendaflt railway companies regulates the commerce of the
companies, and though such commerce has in fact been so reg-
U13_Lted as to build up trade, increase competition and reduce
i)rlces, In law it has necessarily been so regulated as to restrain
:Ii(:;’ Sol;pgfsiz C(;lr.npetiti(.)n and increase prices because through
Toser + Unite(li‘ssltgt motive to compete has been destroyed.

. es, 4 1. C. C. Rep. 246; R. R. Co. v. Dey,
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2 1. C. C. Rep. 325; Schooner Paulina’s Cargo v. Uniled States,
7 Cranch, 52, 61; United States v. Reese, 92 U. S. 214.

Fourth. Trade has not been restrained through the exercise
of the voting power of these stocks. The ruling that trade
has been restrained, is contrary to the facts, and charges the
individuals engaged in this transaction with a crime, that has
not been committed nor intended.

When this suit was begun, the shares of the Northern Se-
curities Company were held by over eighteen hundred separate
owners who had purchased them in good faith, in the usual
course of business. The shareholders of the defendant rail-
way companies, who were instrumental in organizing the Se-
curities Company, have never owned to exceed one-third of its
stock. The control of the Securities Company, so far as stock
ownership can control it through the election of a board of
directors, is not in the eight Great Northern shareholders who
were concerned in the organization of the company, but in the
seventeen hundred and ninety shareholders owners of more
than two-thirds of its stock. The combination of which the
court convicted the eight individual defendants, was not one
by which they were to acquire control over the two railway
companies, for themselves, but one through which such con-
trol would necessarily be conferred upon the seventeen hun-
dred and ninety other stockholders of the Securities Company-

The ruling of the court that the possession of the voting
power of a majority of the shares of the defendant railway
companies by the Securities Company, necessarily I'estrair}S
trade through suppressing competition, finds no support n
facts. The boards of directors of both railway compan.les
may be elected by the Securities Company. The executive
officers of the two companies will be elected by these boards,
and the ruling of the courts rests upon the proposition, that
such boards and officers will be influenced, persuaded or coerced
in such way, that they will lack their former incentive to com-
pete for traffic, to obtain it from each other, and to underbid
each other for the purpose of getting it; that they will enter
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into contracts or in some way through concert of action, main-
tain higher rates than ought to be maintained; in other words,
that they will charge unreasonable rates, will not provide
adequate facilities, nor extend construction of lines.

The Northern Securities Company has no power or motive
to restrain trade which any single owner of a majority of the
shares of defendant railway companies would not have, and
which the individual owners of the shares did not have, by law-
ful conference and concert of action, before they transferred
their shares to it.

The defendant railway companies were hampered and placed
at disadvantage with other transcontinental railways, as well
as with ocean competitors by the want of sufficient direct
connection with traffic centers offering the best markets for
the products of the country along their lines, and with places
of produetion and distribution from which their traffic must
be supplied. Through the Burlington purchase they acquired
permanent access to markets and sources of supply, instead
of a temporary one resting upon joint rates subject to change
at any time without regard to their interest. Having made
the purchase and assumed the resulting joint and several
obligations, it became a matter of the highest importance
to each company that the burdens should be equally borne
and the advantages equally shared. Through placing the
ownership of a majority of the shares of both companies in the
hands of a single owner, the benefits of the Burlington purchase
bec&rpe better assured than would be the case if the shares were
held in many hands, and liable at any time to be sold to an
Interest adverse to the building up of the business of the de-
fendant railway companies and the country which their lines
traverse.
waI; }ézfn not been shown that the power of the defendant rail-
ML f}i)anles to restrain c.on.lpetltlon can affect more. than
o Oru(l: per cent of their l.nterstate traffic, or that it has

> an affect construction or extension of their lines,

or the amount or quality of their equipment. Through their
YOL, cxenr—19
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ownership of Burlington shares, and by reason of the obliga-
tion assumed in paying for the shares, they have a common
interest in building up the traffic of each in connection with
the Burlington Company. This connection became necessary
to their prosperity, to the welfare of their patrons, and to the
successful meeting of a world-wide competition. What has
been done was done, not to restrain competition, but to en-
large it.

The unity of ownership of their shares has not restrained
the commerce of either, and the extent to which such unity
can restrain it, is as nothing compared with the great increase
in volume of interstate and international commerce which was
intended, and which will result from the carrying out of the
enterprise of the two companies in the purchase of the Bur-
lington stock, and the preservation of the purchase, and its
benefits, by placing the stock of the railroad companies where
it is less likely to become scattered and to pass under control
of adverse interests, than it would be if held by many owners.

Mr. Francis Lynde Stetson and Mr. David Willcox for ap-
pellants, Morgan, Bacon and Lamont, submitted a brief:

The transactions alleged are entirely lawful in their char-
acter. They consisted merely in the organization of a lawful
corporation of New Jersey, and in the sale to, and purchase by,
it of property lawfully salable. All the acts were expressly
authorized by law. The legal effect of the transaction has
been that the owner of stock in one of the railway companies
has sold the same to the Securities Company, and has re-
ceived therefor stock of the Securities Company, which com-
pany owns the stock not merely of one of the railway com-
panies, but the stock of both. So that each individual who
has transferred his property to the Securities Company has
obtained therefor something entirely different—namely, an
interest in a company holding stock of the other railway com-
pany as well. Tt is manifest that in the fullest possible sens
this constituted a sale of the property. Berger v. U. S. Steel
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Corp., 53 Atl. Rep. (N. J.) 68. The title passed for valuable
consideration to a purchaser authorized to hold the property.
Aside from the corporate form of the transaction, the effect,
too, was that each stockholder in one of the railway com-
panies transferred an interest in his holdings to every other
such stockholder.

These transactions being lawful are not affected by allega-
tions as to the motive which actuated them. As the means
employed were lawful, the only question must be whether the
result accomplished was unlawful.  Pettibone v. United States,
148 U. 8. 197, 203; United States v. Isham, 17 Wall. 496 ; Adler
v. Fenton, 24 How. 407, 410; Kiff v. Youmans, 86 N. Y. 324,
329; cited with approval in Connolly v. Union Sewer Pipe Co.,
184 U. S. 540, 546; Randall v. Hazleton, 12 Allen, 412, 418;
Dickerman v. Northern Trust Co., 176 U. S. 181, 190; Strait v.
National Harrow Co., 51 Fed. Rep. 819; Phelps v. Nowlen, 72
N. Y. 39, 45; Wood v. Amory, 105 N. Y. 278, 281; Lough v.
Outerbridge, 143 N. Y. 271, 282; National Assn. v. Cumming,
170 N. Y. 315, 326, 340; Mogul Steamship Co. v. McGregor,
App. Cas. 1892, pp. 25, 41, 42; Allen v. Flood, L. R. App. Cas.
1898, p. 1; Pender v. Lushington, L. R. 6 Ch. Div. 70, 75.

An intent to violate the Anti-Trust Act, and therefore to
commit a crime, could not in any case be inferred, but must
be actually proved.

No indireet or remote effect of these lawful transactions
upon competition between the railway companies could bring
th(:m within the Federal Anti-Trust Act.

The mere fact that a contract has the effect of restraining
trade 5 suppressing competition in some degree does not
render 1.t injurious to the public welfare and thus bring it within
the police power. Oregon Co. v. Winsor, 20 Wall. 64; Gibbs
Z;i?as Co.,.130 U. 8. 396; Hyer v. Richmond Co., 168 U. 8. 471,
67{I:‘ a(fiﬁI‘II{Illng, 80 Fe.d. Rep. 839; Continental Ins. Co. v. Board,
H()d(‘ . qep. 310; Diamond Match Co. v. Roeber, 106 N. Y. 473;
TOdge v. Sloan, 107 N. Y. 244; Leslie v. Lorillard, 110 N. Y. 519;

¢ V. Gross, 127 N. Y. 480; Matthews v. Associated Press, 136
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N. Y. 333; Lough v. Outerbridge, 143 N. Y. 271, 145 N. Y. 601;
Oakes v. Cattaraugus Co., 143 N. Y. 430; Curran v. Galen, 152
N. Y. 33, 36; Watertown Co. v. Pool, 51 Hun, 157, affirmed 127
N. Y. 485; Central Shade Roller Co. v. Cushman, 143 Massa-
chusetts, 353.

In United States v. E. C. Knight Co., 156 U. S. 1; Hopkins v.
United States, 171 U. S. 578; Anderson v. United States, 171
U. S. 604, and Addyston Pipe & Steel Co. v. Unaited States, 175
U. 8. 211, 246, the Anti-Trust Act concerns only those agree-
ments of which the direct and immediate effect is to restrain
commerce. The transaction now under review was lawful, and,
however considered, was not prohibited by the Anti-Trust Act,
because such restraint upon interstate trade or commerce, if
any, as it might impose, would be indirect, collateral and re-
mote. '

This act s @ criminal statute pure and simple and its meaning
and effect as now determined must also be its meaning and
effect when made the basis of a criminal proceeding. Con-
versely, the act should not receive such construction only as it
would receive upon the trial of those indicted for violating its
provision. Criminal intent is essential to constitute a crime,
and the testimony bearing thereon is always a question for the
jury. People v. Wiman, 148 N. Y. 29, 33; People v. Flack, 125
N.Y. 324, 334.

Regardless of all other considerations presented on this argu-
ment, the judgment under review must be reversed unless it 13
to be established as matter of law that the mere possession of
the power to control all the means of transportation of tW0
competing interstate commerce carriers operates as the effec-
tual exercise of such power and directly affects interstate com-
merce, notwithstanding the fact that such power has ngV(?l'
been exercised by its possessors, and the further fact that it 13
perfectly practicable for them to exercise it in a perfec‘ﬂy
proper way. Support for the proposition now under revie¥
was sought below in the Pearsall case, 161 U. 8. 646, 674, the
Joint Traffic case, the Trans-Missouri case and the Addsyion
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Pipe case. The proposition, however, can be deduced from
these cases only by what to us seems violent distortion. As
to the case first cited, see Minnesota v. Northern Securities Co.,
123 Fed. Rep. 692, 705.

In the other cases and also in cases decided by the Circuit
Court and Court of Appeals, the combinations had been formed
by corporations or individuals engaged in business independ-
ently of one another and they had agreed to regulate their
prices or mode of carrying on their business by the rules of the
combination. United States v. Jellico Coal Co., 46 Fed. Rep.
432; United States v. California Coal Dealers Association, 85
Fed. Rep. 252; Chesapeake Fuel Co. v. United States, 115 Fed.
Rep. 610; Gibbs v. McNeeler, 118 Fed. Rep. 120.

It has been held repeatedly that such restraints as result
from the sale or the purchase of property are not within the
provisions of anti-trust statutes. Indeed, it is the settled law
that the transfer of a business is not illegal because it restrains
trade, even by an express covenant. Oregon Co. v. Winsor,
20 Wall. 64; Union Co. v. Connolly, 99 Fed. Rep. 354, aff’d
184 U. 8. 540; Fisheries Co. v. Lennen, 116 Fed. Rep. 217;
Harrison v. Glucose Co., 116 Fed. Rep. 304; Hodge v. Sloan,
107 N. Y. 244; Leslie v. Lorillard, 110 N. Y. 519; Tode v. Gross,
127 N. Y. 480; Oakes v. Cattaraugus Co., 143 N. Y. 430; Water-
town Co. v. Pool, 51 Hun, 157, approved 127 N. Y. 485; Wood
v. Whitehead Co., 165 N. Y. 545 ; Walsh v. Dwight, 40 App. Div.
(N.'Y.) 513; Park & Sons Co. v. Druggists’ Association, 54
App. Div. (N. Y.) 223; 8. €., 175 N. Y. 1; Diamond Match Co.
V. Roeber, 106 N. Y. 473.

SO,' t(.)o, it has been ruled precisely that the formation of
assoclations or corporations is not illegal, because the result
will be to restrain competition. Hopkins v. United States, 171
l{.'s. 518; Anderson v. United States, 171 U. S. 604; United States
Vinegar Co. v. Foehrenbach, 148 N. Y. 58; Rafferty v. Buffalo
(];;ty Gas Co., 37 App. Div. (N.Y.) 618: Gamble v. Queens County

aler Co., 123 N. Y. 91, 104; I'n re Greene, 52 Fed. Rep. 104;
United States v. Greenhut, 51 Fed. Rep. 205; Inre Terrell, 51 Fed.
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Rep. 213; Trenton Potteries Co. v. Olyphant, 58 N. J. Eq. 507;
Mogul S. 8. Co. v. McGregor, App. Cas. (1892) 25; Lough v.
Outerbridge, 143 N. Y. 283 ; State v. Continental Tobacco Co% b
S. W. Rep. (Mo.) 737.

It is very doubtful whether in any case the second section
of the act applies to railroads. Prof. Langdell, 16 Harvard
Law Review, 545, June, 1903 ; Mr. Thorndike, Pamphlet, 1903,
The Merger Case, p. 32.

In the Joint Traffic cases the court did not specifically define
““monopoly,” but said that it had the meaning given to it in
the body of the Anti-Trust Act, which was not involved in the
Pearsall case, and the decision there cannot now be urged upon
this court as a limitation upon its freedom of construction of
the statute. See Laredo v. International Bridge Co., 66 Fed.
Rep. 246.

Obviously, a consolidation of two railroads authorized by
the laws of every State which they enter would not be con-
demned as constituting a monopoly; nor would a purchase of
all the stock of one road by a competing road similarly au-
thorized be so condemned ; nor would a combination to induce
the legislatures of the several States to authorize such a con-
solidation or such a purchase. It cannot be that, in prohibit-
ing monopolies, the Congress intended to forbid these familiar
processes of railroad amalgamation, and if, when authorized
by state law, the consummated act is not a monopoly, it
would not be such merely because it has not been so author-
ized. /

The construction elaimed would make the statute unconsti-
tutional because it would deprive the Securities Company of
its property without due process of law. Corporations are
entitled to the same constitutional protection of their property
rights as natural persons. Minneapolis Railway Co. V. Beck-
with, 129 U. 8. 26; Carrington Turnpike Co. v. Sandford, 164
U. 8. 578, 592; Gulf Co. v. Ellis, 165 U. S. 150, 154; Lake
Shore Co. v. Smith, 173 U. S. 684, 690; County of Santa Clart
v. Southern Pacific R. R. Co., 18 Fed. Rep. 385, 404; Courly
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of San Mateo v. Southern Pacific R. R. Co., 13 Fed. Rep. 722,
745, 760.

This constitutional provision protects the right to acquire
property—equally with the right—to hold the same after it
has been acquired. Holden v. Hardy, 169 U. S. 366, 391;
State v. Goodwill, 33 W. Va. 179; Siate v. Julow, 129 Mis-
souri, 163, 173; Knight Case, 156 U. S. 1.

The Pearsall Case, 161 U. 8. 646, distinctly recognizes that
a natural person would be entirely at liberty to buy all the
shares which his means permitted of the stock of the North-
ern Pacific Railway Company and the Great Northern Rail-
way Company. The State creating a corporation might limit
its power in this respect, but Congress had no such general
authority to cut down the powers granted by the States to
their corporations, merely because they are artificial instead
of natural persons. Therefore, it is obvious that a corpora-
tion having authority by its charter to make such purchases
eannot, merely because it is a corporation, be prevented from
so doing without depriving it of that right without due proc-
ess of law,

As construed and applied by the Circuit Court the Anti-Trust
Act is unconstitutional, in that it diseriminates between per-
sons in the matter of property rights and privileges on grounds
that are purely arbitrary and are without justification in reason.
- The power to suppress competition between two compet-
Ing interstate railroad companies being always existent and
Uﬂq(‘r'the theory of the Circuit Court always attaching to a
majority of the shares of both, whether owned by one per-
son or by several, the Anti-Trust Act, if understood as intended
to do away with such power, should be enforced so as to pre-
vent any one person, as much as any two or more per-
ERRS, from acquiring stock in both of such competing com-
panies.

If as construed by the ecourt below, the Anti-Trust Act
arbitrarily and without reason discriminates between persons
in the matter of their property, rights and privileges, the act
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is beyond the power of Congress as clearly as it would be be-
yond the power of any state legislature.

“Liberty,” as used in the Fifth Amendment to the ('on-
stitution means not merely bodily liberty—freedom from
physical duress, but in effect comprehends substantially all
those personal and eivil rights of the citizen which it is meant
to place beyond the power of the general government to
destroy or impair. Slaughter House Cases, 16 Wall. 36, 122,
127; Munn v. Illinots, 94 U. S. 113, 142; People v. Walsh,
117 N. Y. 60; Butchers’ Union Co. v. Crescent Co., 111 U. S.
746; Allgeyer v. Lowisiana, 165 U. S. 578; United States v.
Jownt Traffic Association, 171 U. 8. 505, 572; Addyston Pipe &
Steel Co. v. United States, 175 U. 8. 211, 228 ; Bertholf v. O’ Reilly,
74 N. Y. 509; In re Jacobs, 98 N. Y. 98; People v. Gillson, 109
N. Y. 389; People v. King, 110 N. Y. 418; Godcharles v. Wige-
man, 113 Pa. St. 431. And see Regina v. Druitt, 10 Cox (. C.
592, 600.

It follows that, as used in the Fifth Constitutional Amend-
ment, “liberty” includes equality of rights under the law and
secures citizens similarly situated against discriminations be-
tween them which are arbitrary and without foundation in
reason. Umaited States v. Cruikshank, 92 U. S. 542, 554; Yick
Wo v. Hopkins, 118 U. 8. 356, 369; Gulf, Colorado & Sania
FeRy. Co.v. Ellis, 165 U. S. 150, 160.

Hence, the principles affirmed and acted upon by this court
in applying the Fourteenth Amendment to state legislation,
are equally applicable to legislation by Congress, and, as con-
strued by the court below, the Anti-Trust Act is invalid as
trespassing upon the “liberty” of citizens, by denying them
equality of rights and discriminating between them in the
matter of their property rights, arbitrarily and without reason.
Cotting v. Kansas City Stock Yards, 183 U. 8. 106; Connolly
v. Union Sewer Co., 184 U. 8. 540; Barbier v. Connolly, 113
oo i

As construed and applied by the Circuit Court, the statutlre
is unconstitutional because without due process of law, 1t
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would deprive these defendants and all others who sold to the
Securities Company of their property. If there were any
prohibitions on the companies it would not apply to their
stockholders. A corporation and its stockholders are different
entities. Pullman Co. v. Missourt Pacific, 115 U. S. 587,
Watson v. Bonfils, 116 Fed. Rep. 157; American Preserves Co.
v. Norris, 43 Fed. Rep. 711; Electric Co. v. Jamaica Co., 61
Fed. Rep. 655, 678.

Any effort to limit the right to sell necessarily would deprive
these defendants of their property without due process of law.
Cleveland Co. v. Backus, 154 U. S. 439, 445; People ex rel.
Manhattan Co. v. Barker, 146 N. Y. 304, 312; People ex rel.
Manhattan Institution v. Otis, 90 N. Y. 48, 52; Holden v. Hardy,
169 U. S. 366, 391 ; People v. Marxz, 99 N. Y. 377, 386; People
v. Gillson, 109 N. Y. 389; Forster v. Scott, 136 N. Y. 577 ; Inger-
soll v. Nassau Co., 157 N. Y. 453, 463; Purdy v. Erie R. R. Co.,
162N.Y. 42, 49; City v. Collins Baking Co.,39 App. Div. (N. Y.)
432; Rochester Turnpike Co. v. Joel, 41 App. Div. (N.Y.) 43; Peo-
ple v. Meyer, 44 App. Div. (N.Y.) 1; Ingraham v. National Salt
Co., .72 App. Div. (N.Y.) 582; Janesville v. Carpenter, 77 Wis-
consin, 288, 301.

If complainant’s contention should be sustained, the right
of an owner of property to sell the same would be dependent
upon what the courts at any future time might hold to be the
ntention of the purchaser in buying the property. Such a
result would seriously impair the liberty of the owner, and the
value of his property.

Whatever view be taken of the character of the transaction
the decree of the Circuit Court transcended the authority of

the court .under the statute, which was the sole ground and
source of its jurisdiction.

5 illr. Afﬁtorney General Knor, with whom Mr. William A.
s Y, TA.ssmtant to the Attorney General, was on the brief, for
he United States, appellee:

The bill was filed by the United States to restrain a violation
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of the Anti-Trust Act of July 2, 1890, 26 Stat. 209: the de-
fendant, Northern Securities Company, is a corporation organ-
ized under the general laws of New Jersey; the two railway
companies are common carriers engaged in freight and passen-
ger traffic among the several States and with foreign nations;
the Great Northern was chartered by the State of Minnesota
and the Northern Pacific Railway Company operates under a
Federal franchise originally granted to the Northern Pacific
Railroad Company, and in taking over that franchise it not
only became invested with the rights and privileges incident
thereto, but also became charged with the duties, obligations
and conditions which Congress attached to the granting thereof.
The Northern Pacific Railroad Company was the constant
concern of Congress. See Act of July 2, 1864, Res. May 7,
1866, extending time for completion; Act of June 25, 1868, rel-
ative to filing reports; Joint Resolution, July 1, 1868, extend-
ing time for completion; Joint resolution of March 1, 1869,
allowing issue of bonds; Joint Resolution, April 10, 1869,
granting right of way; Resolution of May 31, 1870, author-
izing issue of bonds; act of September 29, 1890, forfeiting
certain granted lands; aet of February 26, 1895, providing
for classification of mineral lands; act of July 1, 1898, granting
lands in lieu of those taken by settlers.

The individual defendants were, prior to November 13, 1901,
large and influential holders of the stock, some of one railway
company and some of both companies. The two railroads
are practically parallel for their entire length; each system
runs east and west through Minnesota, North Dakota, Mon-
tana, Idaho and Washington; each connects with steamerson
Lake Superior running to Buffalo and other eastern points a‘nd
at Seattle with lines of the steamships engaged in trade with
the Orient. The lower court found that the roads “are, and
in public estimation have ever been regarded as, parallel and
competing.” The testimony in this case establishes that fact
which is also res judicata, Pearsall v. Great Northern Roiluay
Co., 161 U. 8. 646, and even if the roads only competed for
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three per cent of their interstate business they would be com-
peting lines.

It has been the ever present aim of those dominating the
policy of the Great Northern and the Northern Pacific, during
the past few years, to bring about a community of interest or
some closer form of union to the end that the motive from
which competition springs might be extinguished. On at
least three prior occasions Mr. Hill and Mr. Morgan and their
associates acted in concert in transactions affecting both roads:
the attempted transfer of half the stock of the Northern Pacific
to the Great Northern in exchange for a guarantee of the bonds
of the Northern Pacific which was held to be violative of the
laws of Minnesota, Pearsall v. Great Northern Ry. Co., 161
U. S. 646; the joint purchase of the Burlington in 1901; in
the events leading up to the panie of May, 1901. After the
refusal to admit the Union Pacific to an interest in the
Burlington purchase, those in control of the Union Pacific
attempted to acquire control of the Northern Pacific and as
soon as Mr. Hill and Mr. Morgan heard of this attempt they
reached an understanding to oppose it in concert, and this
resulted in the threat to retire the preferred stock of the
Northern Pacific, and the subsequent conference at which the
plan announced in the statement of June 1, in the Wall Street
Summary, was arranged. The testimony of defendants shows
that .the incorporation of the Securities Company, and its
acquisition of a large majority of the stock of both railway
companies were the designed results of a plan or understanding
bet.ween the defendants Hill and Morgan and their associates,
which was carried out to the letter by the parties thereto.
The facts, as the Government asserts them, are recapitulated
I the opinion of the Cireuit Court.

()n.the facts as proved the Government maintains that a
combination has been accomplished by means of the Securities
Company which is in violation of § 1 of the act of July 2, 1890;
th'at the defendants have monopolized or attempted to monop-
olize a part of the interstate or foreign commerce of the United
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States and that if either result has been accomplished, the
relief granted by the Circuit Court was authorized by law.
The contention as to whether the Anti-Trust Act is or is not a
criminal statute is not material. Nor was it in the Joint
Traffic Case, 171 U. 8. 505. The primary aim of Congress
in passing the act was not to create new offenses but to pro-
nounce and declare a rule of public policy to cover a field
wherein the Federal government has supreme and exclusive
jurisdiction. As the United States has no common law, con-
tracts in restraint of trade would not be repugnant to any
law or rule of policy of the United States in the absence of a
statute, and the controlling purpose of the act was to declare
that the public policy of the nation forbade contracts, com-
binations, conspiracies, and monopolies in restraint of inter-
state and international trade and commerce, and the jurisdic-
tion conferred upon courts of equity to restrain violations of
the act was intended as a means to uphold and enforce the
principle of public policy therein asserted, not as a means to
prevent the commission of crimes. Unaited States v. Trans-Mo.
Freight Assn., 166 U. S. 290, 342.

If the Anti-Trust Act is a criminal statute, it is also in the
highest degree a remedial statute; as such it is invoked in the
case at bar, and as such it ought to be construed liberally and
given the widest effect consistent with the language employed.
It ought not to be frittered away by the refinements of criti-
cism. Broom’s Legal Maxims, 5th Am. ed., 3d London ed,
80; Potter’s Dwarris on Stat. and Const. 231, 234; Pierce and
Hopper, Str. 253. It makes no difference in the application
of these rules that the statutes have a penal as well as a ré-
medial side. Ch. Praec. 215.

A statute may be penal in one part and remedial in another
part. But in the same act a strict construction may be put
on a penal clause and a liberal construction on a remedlz.ll
clause. Sedgwick on Construction of Statutory and (‘vonstfl-
tutional Law, (2d ed.) 309, 310; Dwarris on Statutes, 653,
655; Hyde v. Cogan, 2 Doug. 702.
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The Anti-Trust Act was purposely framed in broad and
general language in order to defeat subterfuges designed to
evade it. It is framed in sweeping and comprehensive language
which includes every combination, regardless of its form or
structure, in restraint of trade or commerce among the several
States or with foreign nations, and every person, natural or
artificial, monopolizing, attempting to monopolize, or com-
bining with any other person to monopolize any part of such
trade or commerce.

The form or framework is immaterial. Congress, no doubt,
anticipated that attempts would be made to defeat its will
through the ““contrivances of powerful and ingenious minds,”
and to meet these it used the broad and all-embracing language
found in the act; and it is in this light that that language is
to be construed. And the device of a holding corporation
for the purpose of circumventing the law can be no more
effectual than any other means. Noyes on Intercorporate
Relations, §393.

This court has decided that this act applies to common
carriers by railroad, as well as all other persons, natural or
fxrtiﬁcinl. Trans-Missouri Case, 166 U. S. 290. The words
In restraint of trade as used in the act extend to any and all
restraints whether reasonable or unreasonable, partial or total,
and there are peculiar reasons why this applies to railroad
corporations.

In exercising its powers over commerce Congress may to
some extent limit the right of private contract, the right to
buy and sell property, without violating the Fifth Amend-
ment. It may declare that no contract, combination, or
monopoly which restrains trade or commerce by shutting
out the operation of the general law of competition shall be
ljgflz;l. Trmffs-M'issouri Case, supra; Joint Traffic Case, supra;

yston. Pipe Co. Case, 175 U. 8. 211.
orvsv}i?tn (l)tustn:;o;ralt(?gect is hto stifle, smother, destl:oy, .pre\-ren.t,
ot i tradge(,; lé)or;l Itn e agreem.ent or comblnatl.on 1S 1n
erce and illegal under section 1 of
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the act if in interstate or international trade or commerce.
Trans-Missouri Case, supra.

“To prevent or suppress competition” and “to restrain
trade” are, in fact, often used by judges as convertible terms
to express one and the same thought.

Mogul S. S. Co. v. McGregor, L. R. App. Cas. (1892), 25, was
decided upon common law principles, there being no statute,
such as the Federal Anti-Trust Act, making it unlawful and
criminal to enter into agreements or combinations in restraint
of trade.

Both the Court of Appeal and House of Lords held that the
action could not be maintained because, even if it were in
restraint of trade, an agreement in restraint of trade was not
unlawful at common law in the sense that it furnished cause
for a civil action by one damaged by it, but only in the sense
that it was void and unenforceable if sued on.

The Government does not claim that ordinary corporations
and partnerships formed in good faith in ordinary ecourse of
business come within the prohibitions of the act because inci-
dentally they may to some extent restrict competition, but
those where the corporation or partnership is formed for the
purpose of combining competing businesses. The act em-
braces not only monopolies but attempts to monopolize. The
term monopoly as used by modern legislators and judges
signifies the combining or bringing together in the hands of
one person or set of persons the control, or the power of control,
over a particular business or employment, so that competition
therein may be suppressed. People v. Chicago Gas Trust
Company, 130 Tlinois, 294; People v. North River Sugar Re-
fining Co., 54 Hun (N. Y.), 377; United States v. E. C. Knight
Co., 156 U. S. 1. And as to railroads, see Pearsall v. Great
Northern Railway, 161 U. 8. 646, 677; Louisville & Nashville
R. R. Co. v. Kentucky, 161 U. S. 677.

A combination or monopoly exists within the meaning of
the act even if the immediate effect of the acts complained of
is not to suppress competition or to create a complete monopoly:
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It is sufficient to show that they tend to bring about those
results. Cases cited supra, and Salt Co. v. Guthrie, 35 Ohio St.
672.

It is not essential to show that the person or persons charged
with monopolizing or combining have actually raised prices or
suppressed competition, or restrained or monopolized trade or
commerce in order to bring them within the condemnation of
the act. It is enough that the necessary effect of the com-
bination or monopoly is to give them the power to do those
things. The decisive question is whether the power exists,
not whether it has been exercised. In the Trans-Missours,
Joint Traffic, Pearsall and Addyston Cases, supra, this court
held that it was immaterial that trade or commerce had not
actually been restrained—that it made no difference, even,
that rates and prices had been lowered, it being enough to
bring the combination within the condemnation of the act
that it had the power to restrain trade or commerce. The
very existence of the power, under these rulings, constitutes a
restraint,.

It is not necessary in order to bring a combination or con-
spiracy within the operation of the act that the members bind
themselves each with the other to do the acts alleged to be in
restraint of trade. It is enough that they act together in
pursuance of a common object, and while, of course, this
presupposes agreement between them in a broad sense, an
agreement or contract in the technical sense is not at all es-
sential. Reg. v. Murphy, 8 C. & P. 397.

: A combination or a monopoly, the necessary effect of which
18 to .restrain trade or commerce, is a violation of the act, and
the aim, motive, intention, or design with which the combina-
thfl 1s entered into or the monopoly created is wholly imma-
terial and outside the question. Tt may have been to aid and
{:;t}giz C(;fmmerce rather than te restrain %t ; b.ut i.f in point f)f
dekh ore ect or the tendenc‘y of. thej combination is to restrain

¢ or commerce the combination is unlawful, and the motive
behind 1t, however beneficent, does not alter that fact in the
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slightest degree. Trans-Missourt Case, 166 U. S. 290, 341; C.
& O. Fuel Co. v. United States, 115 Fed. Rep. 623.

A combination or monopoly of competing lines of interstate
railway—of competing instrumentalities of interstate com-
merce—is a combination or monopoly in restraint of interstate
commerce within the prohibition of the act. The transporta-
tion of persons and things is commerce and if a combination
or monopoly of such transportation is a combination or
monopoly in restraint of commerce within the act, and
hence illegal, it follows as a corollary that a combination or
monopoly of the means or instrumentalities of transportation
is likewise a combination or monopoly in restraint of com-
merce, because a monopoly of the means of transportation
leads directly and inevitably to a monopoly of transportation
itself.

Again, a monopoly of the means of transportation puts it in
the power of the monopolist to stifle competition in the business
of transportation, and a combination or monopoly which had
the power to stifle competition in the business of transportation
among the States is in restraint of interstate commerce and
therefore illegal.

From still another standpoint, Congress may prohibit, and
has prohibited, combinations and monopolies in the business
of interstate and international transportation. But what does
this power amount to if Congress may not also prohibit mo-
nopolies of the means and instrumentalities of such transporta-
tion—of the roads themselves? Virtually nothing; for he who
has a monopoly of the means of transportation has a mo-
nopoly of transportation itself. See the 7Trans-Missourt
Case, Joint Traffic Case and Pearsall Case, supra.

The Anti-Trust Act prohibiting combinations and monopo-
lies in restraint of interstate and foreign commerce is an exer
cise of the power granted to Congress to regulate commerce’:
Champion v. Ames, 188 U. S. 321, and the term “ commerce
as used in that grant embraces the instrumentalities by which
commerce is or may be carried on. Railroad Co. V. Fuller,
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17 Wall. 560, 568; Welton v. Missourt, 91 U. 5. 275, 280;
Pensacola Tel. Co. v. West. Un. Tel. Co., 96 U. S. 1; Gloucester
Ferry Co. v. Pennsylvania, 114 U. 8. 196, 203.

But put the proposition as it is put by appellants: Can Con-
gress regulate the ownership of interstate railroads under its
power to regulate commerce among the States, and has it done
so by this act of 1890? Most certainly, yes. Congress can
regulate anything and everything in the sense that it can pro-
hibit and prevent its use in a way that will defeat a law that
Congress may constitutionally enact. For this purpose, the
supreme power operates upon everything, upon every one.

No device of State or individual creation can be interposed
as a shield between the Federal authority and those who at-
tempt to subvert it. No rules of law which govern the rela-
tions which individuals have created inter sese, or which have
been assumed between themselves and a State, are to be con-
sidered in an issue between them and the United States to de-
feat the ends of a constitutional law. The Federal power
would not be supreme if the operation of its laws could be de-
feated, embarrassed, or impeded by any means whatsoever.

It is no violation of the reserved rights of the States, but, on
the contrary, is clearly within the Federal power for Congress
to enact that no persons, natural or artificial, shall form a
combination of the instrumentalities of any part of interstate
commerce the effect or tendency of which would be to restrain
interstate trade or commerce, and that no person or persons,
natural or artificial, shall acquire a monopoly of such instru-
mentalities. This is a natural and logical deduction from the
supreme, plenary, and exclusive nature of the power of the
il‘ne(izzal Gov'ernment over foreign and interstate commerce,

_vhe exercise of which Congress may descend to the most
minute directions,
hafhsf;;iergetrating and all—e@bracing” nature o'f this power
e G.bbeen stated, explained, and emphasized by this

- U1bbons v. Ogden, 9 Wheat. 1, 197, and see concurring

opini T opr ;
pimion of Johnson, J., also. The principles announced in
VOL. cxorr-—20
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this case have never been departed from, but have been
reaffirmed time and again by this court, notably in Brown
v Maryland, 12 Wheat. 419; Passenger Cases, 7 How. 283;
In re Debs, 158 U. S. 564 ; Champion v. Ames, 188 U. 8. 321;
Stockton v. Baltimore & N. Y. R. Co., 32 Fed. Rep. 11, 16.

The fact that in recent years interstate commerce has come
to be carried on by railroads and over artificial highways has
in no manner narrowed the scope of the constitutional pro-
vision or abridged the power of Congress over such com-
merce. On the contrary, the same fullness of control exists
in the one case as in the other, and the same power to remove
obstructions from the one as from the other.

Of course, it makes no difference whether the obstruction
be physical or economic—whether it be a sand bar, a mob, or
a monopoly-—whether it result from the sinking of a vessel or
the stifling of competition—the power of Congress to remove
it is the same in each case. Gilman v. Philadelphia, 3 Wall.
713, 724.

On these subjects the state legislatures have no jurisdiction.
Addyston Pipe Co. Case, 175 U. S. 211, 232; Boardman v. Lake
Shore &c. Ry. Co., 84 N. Y. 157, 185.

Congress has the power to legislate upon the subject of con-
solidations of railroad corporations when the consolidations
form interstate lines; in the absence of legislation by Congress,
the power exists in the States to legislate upon the subject, but
in the presence of legislation by Congress the power of the
States over the subject is excluded. Noyes on Intercorporate
Relations, §19, citing Louisville & Nashville v. Kentucky,
supra.

This exclusive jurisdiction of the Federal Government over
commerce with foreign nations and among the States, and
over the instrumentalities of such commerce, includes the
power of police, or, that which is its equivalent, over th?se
subjects in all its undefined breadth and fullness and which
is just as full, complete, and far-reaching as is the police pOWer
of the state legislatures with reference to subjects within the
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exclusive jusridiction of the States. In either case there are
no limitations to its exercise, except the constitutional guar-
anties in favor of life, liberty, and property. Thayer’s Cases
on Const. Law, 742, note; Cooley’s Const. Lim. 723; Noyes on
Intercorp. Rel. § 409.

Anti-trust statutes are enacted in the exereise of the police,
or an analogous, power. State v. Firemen’s Fund Ins. Co., 152
Missouri, 46; State v. Schlitz Brewing Co., 104 Tennessee, 715;
Waters-Pierce Co. v. State, 19 Tex. Civ. App. 1.

Congress having the police power, or its equivalent, over
foreign and interstate commerce and the instrumentalities
thereof, may in exercising it, strike down restraints upon such
commerce, whether they result from combinations and mo-
nopolies of the agencies of transportation or otherwise, just
as a State could prohibit similar restraints upon interstate
commerce. To contend otherwise is to contend that the
Federal power over interstate and foreign commerce is not
supreme, but is in some respects subordinate to state author-
ity ; that the police powers or the reserved powers of the States
are, for some purposes, paramount to the powers of Congress
In fields wherein the TFederal Government has been invested
by.the Constitution with eomplete and supreme authority.
This, of course, is not so. New Orleans Gas Co. v. Louisiana
Light Co., 115 U. 8. 650, 661.

The Louisville & Nashville Case, supra, does not hold that
Coggress has no power to prohibit the consolidation of com-
beting interstate railroads. Congress has created “the in-
Strumen'ts of such commerce,” and it has passed regulations
concerning them, and the power to do these things is now
UI}questioned. Calijornia v. Pacific Railway Co., 127 U. 8. 1.
What the court meant in the Louisville Case was that in re-
Spec’? of m.a,tters of a local nature, which did not admit or
irzgt‘il;fneﬁ;fo(:‘fm rehgulation, th:) States may “regulate the
e e Sllc commerce until Congress leglslate.s on
o e Oiec 8, while in respfect of matte.rs of national

: » or Which admit of uniform regulation, the power
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of the States is wholly excluded. The distinction was stated
in Welton v. Missouri, 91 U. S. 275.

Ownership of a majority of its stock constitutes the control
of a corporation when the inquiry is whether a combination
or monopoly has been formed to stifle competition between
two or more rival and competing railroads. Noyes on Inter-
corp. Rel. § 294; Farmers’ L. & T. Co. v. N. Y. &c. R. R. (o,
150-N. Y. 410, 424; People v. Chicago & Gas Trust Co., 13
Illinois, 268, 291; Greenhood on Public Policy, 5; Richardson
v. Crandall, 48 N. Y. 343; Salt Co. v. Guthrie, 35 Ohio St. 666;
M7dbank v. N. Y., L. E. & W., 64 How. (N. Y.) 29; Pearsall
v. Great Northern Railway, 161 U. 8. 646, 671; Pullman Co. v.
Mo. Pac. R. Co., 115 U. 8. 587; Pa. R. Co. v. Commonwealth,
7 Atl. Rep. 368, 371.

The Great Northern and Northern Pacific Railway com-
panies, competing interstate carriers, have been combined in
violation of section 1 of the Anti-Trust Act, that is to say, a
majority of the stock of each road has been transferred to a
common trustee, the Securities Company, which is thus vested
with the power to control and direct both roads for the common
benefit of the stockholders of each.

The Anti-Trust Act condemns in express terms every “conm-
bination in the form of trust,” and if those companies have
been combined “in the form of trust,” a violation of the very
letter of the statute has been proved.

There is no great difficulty in getting at what Congress
meant by a ‘“trust.” The meaning of the term was x‘vell
understood in the economic and industrial world at the time
of the passage of the Anti-Trust Act, and is now. The VEVOT(]
was first used to describe an arrangement whereby the busimess
of several competing corporations is centralized and con}blned
by causing at least a majority of the stock of the constituent
corporations to be transferred to a trustee, who, in returm
issues to the stockholders “trust certificates.” The trustet
holds the legal title to the shares and has the right t0 i0%
them, and in this way exercises complete control over the
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business of the combination. The trustee also receives the
dividends on the shares, and out of these pays the former
stockholders of the constituent corporations dividends on the
“trust certificates.” See Century Dictionary; Am. & Eng.
Ency. Law, 2d ed., title Monopolies & Trusts; State v. Standard
0il Co., 49 Ohio St. 137; Eddy on Combinations, § 582; Noyes
on Intercorp. Rel. § 304; Dodd’s Pamphlet on Combi-
nations: Their Uses and Abuses. The facts show that the
Northern Securities Company constitutes a trust—it has all
the essential elements of one. It is a trustee, and as such
holds the stock of two competing companies; it has the legal
title, its stockholders have the equitable title, to the property.
Morawetz, § 237, and cases cited. There is a trust agreement,
the terms whereof are in the charter; it is sufficient to show an
agreement if the stockholders acted in pursuance of any under-
standing plan or scheme, verbal or otherwise. Harding v.
Am. Glucose Co., 182 Tllinois, 551. The certificates of stock
of the company represent and fill the same office as trust
certificates; the company has the power to vote the stock
of both railways and thus elect the directors of both. As
trus‘tee, it collects the dividends on the stock of both com-
panies and thereout pays dividends on its own stock exactly
asta trustee of a trust collects and pays on the trust certifi-
cates.

It constitutes a trust in another light also. As the courts
throughout the country held with practical unanimity that the
?1ass of “trusts” just described is illegal, a second class was
nvented of corporations that have acquired control of other
corporations by purchasing their stock. This organization is
f)f the same general character as the preceding, but the form
1s changed i.n order to escape the force of the decisions of the
C?urts relating to corporate partnerships. Beach on Monop-
21113?1‘1;11%0&1;118“;{3' Trusjcs, § 159. Thfa Sec.urities Company
Woyiaat Inter;m lnR this second classification of “tru§ts.”
Gl Bl CO» 10:;‘(1)).111_@1. .§§ 310, 285, 393; ?e:ople v. Chicago

o mois, 268, 292, 302, citing Chicago Gas
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Light Co. v. People’s Gas Light Co., 121 1llinois, 530; Am. Glu-
cose Case, supra.

It is not essential, however, to show that the Great Northern
and Northern Pacific Railway companies have been combined
in the technical form of ‘“trust,” or ““corporate combination,”
as some writers call it when the trustee is a holding corpors-
tion. Section 1 of the Anti-Trust Act covers any and every
form of combination. A violation of that section will have
been established, therefore, if it is shown that—

Mr. Hill, Mr. Morgan, and the other individual defendants,
acting in concert or in pursuance of a previous understanding,
have caused the title to a majority of the shares of the Great
Northern and Northern Pacific companies to be vested in a
single person—the Securities Company—thereby centering the
control of the two roads in a single head and in that way effect-
ing a combination of them, the effect or tendency of which is
to suppress competition between them.

When analyzed the disguise by which the defendants songht
to hide the fact of the combination, and their connection there-
with, appears so thin and transparent that it is a cause of
wonder that they should ever have adopted such a flimsy
device.

It may succeed for a time in baffling persons who may
have an interest in preventing its being done and has su¢-
ceeded, but it was a mere crafty contrivance to evade the
requisition of the law. Attorney-General v. The Great Norll-
ern Railway Company, 6 Jur. (N. S.) 1006; S. C., 1 Drew. &
Smale, 159.

The defendants seem to have thought that they could pro-
cure the organization of a corporation and have it do what
they could not lawfully do themselves or through the agenty
of natural persons, as if that which would have been illegal
if done through the agency of a natural person would lose the
stamp of illegality if done through the agency of a corporaté
organization; but see Attorney General v. Central R. C”,"
50 N. J. Eq. 52; Ford v. Chicago Milk Shippers’ Assn., 15 1l
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nois, 166, 178, 180, citing Morawetz, § 227; 1 Kyd on
Corp. 13; State ex rel. v. Standard O Co., 49 Ohio St. 137;
Distilling and Cattle Feeding Co. v. People, 156 Illinois, 448,
490.

Defendants insist that it is immaterial that a combination
can be discovered by going behind the fiction that the Se-
curities Company is a private person with an existence sep-
arate and apart from its members, because, as they say, the
law will not allow that fiction to be disregarded or contra-
dicted—will not allow the acts of the corporate entity to be
treated as the acts of the natural persons who compose it.
The defendants thus seek to defeat the ends of the law by a
fiction invented to promote them. This proposition cannot
be sustained. People v. North River Sugar Rfg. Co., 121 N. Y.
582, 615.

It can never be a question as to whether parties to a com-
bination in restraint of trade are individuals or corporations;
it is always a question as to the nature, effect, and operation
of the ecombination.

Of course a State has certain powers over the instrumen-
talities of commerce which it creates, as it has over the indi-
viduals by whom commerce is conducted. But a State has no
power over either instrumentalities or individuals that can be
mterposed between them and the obligations imposed by a
Federal statute regulating interstate commerce.

Where the subject is national in its character the Federal
power is exclusive of the state power. Welton v. Missouri,
91 U. 8. 280.

Congress has power to regulate commerce among the
States, and when in the exercise of that power it becomes
necessa?y to legislate respecting the instrumentalities of com-
meree, 1t may do so, irrespective of the question as to how or
by Wha.t authority those instrumentalities were created.

: And if regulation of the control of these instrumentalities
15 essential to prevent the subversion of & policy of Congress

it may regulate that control.
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The power to regulate commerce among the several States
includes the power to prevent restraint upon such commerce.

To restrain commerce is to regulate it.

Therefore any law of any State which restrains interstate
commerce is invalid; and any contract between individuals or
corporations, or any combination in any form which restrains
such commerce is invalid.

The supreme power extends to the whole subject. Under
this plenary power Congress has supervised interstate com-
merce from the granting of franchises to engage therein, to
the most minute directions as to its operation. For this pur-
pose it possesses all powers which existed in the States be-
fore the adoption of the National Constitution, and which have
always existed in the Parliament of England. In re Debs,
158 U. S. 586; Gilman v. Philadelphia, 3 Wall. 725.

If the arrangement accomplishes that which the law pro-
hibits, through the means which the law prohibits, it is cer-
tainly within the prohibition of the law, and if this were a
consolidation under state authority instead of being a com-
bination which effects that which defies the law of every foot of
land which these railroads oceupy, there should be no hesita-
tion in saying that it violated the Federal statute, if it accom-
plished a restraint upon interstate commerce. To hold other-
wise would be to read into the law a proviso to the effect that
the act should not apply when the combination took the form
of arailroad consolidation under authority of state legislation.

Fictions of law, invented to promote justice, can never be
invoked to accomplish its defeat. ‘“In fictione juris semper
aquitas existit.” Mostyn v. Fabriges, Cowper, 177; Morris V.
Pugh, 3 Burr. 1243; Morawetz, §§ 1, 227; Taylor on Corpora-
tions, § 50; Clark and Marshall on Private Corporations, 17, 22;
State v. Standard Oil Co., 49 Ohio St. 137; Ford v. Milk Ship-
pers, supra, and other cases cited supra.

The Northern Securities Company, in violation of section 2
of the Anti-Trust Act, has monopolized a part of interstate
commerce by acquiring a large majority of the shares of the
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capital stock of the Great Northern and Northern Pacific
Railway companies—two parallel and competing lines engaged
in interstate commerce ; and the Northern Securities Company
and the individual defendants, or two or more of them, have
combined, each with the other, so to monopolize a part of
interstate commerce.

From the facts and the argument already made it appears
that by acquiring a majority of the shares of the Great Northern
and Northern Pacific the Securities Company has obtained
the control of, and, therefore, the power to suppress competi-
tion between, two rival and competing lines of railway engaged
in interstate commerce, and in that way has monopolized a
part of interstate commerce. This conclusion is sustained
by the judgment of this court in the case of Pearsall v. Great
Northern Raslway, supra, which is conclusive of the case at
bar, since it establishes the principle that to vest, designedly,
in one person or set of persons, a majority of stock of two
competing lines of interstate railway is to monopolize a part
of interstate railroad traffic.

Iiven if a natural person could lawfully have done what the
Securities Company has done, that would be no argument to
prove that the Securities Company, in so doing, has not vio-
lated the law against monopolies. People v. North River Sugar
Refining Company, supra, p. 625.

It is not denied that the very spirited contention that the
construction the Government puts upon the law in question in-
terferes with the power of people to do what they will with
their property.

That was the very object of the law, and it was certainly
contemplated that the rights of purchase, sale, and contract
V\-rould be controlled, so far as necessary, to prevent those
rights from being exercised to defeat the law.

.A combination cannot be imagined coming into existence
W}thout more or less redistribution of property between indi-
Viduals through purchases, sales, or contracts. Combinations
are never bestowed upon us ready made.
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It must be remembered that the monopoly complained of is
a monopoly of railway traffic resulting from centering in a
single body controlling stock interests in two competing rail-
ways, and whatever may be the power of Congress or state
legislatures over monopolies in general, they may unques-
tionably, in the exercise of their broad regulative powers
over quasi-public corporations, prohibit any monopoly of
railway transportation within their respective spheres of
action.

As to the contention that the transaction is simply a sale of
stock to an investor and to stamp it as illegal would be an
unwarranted infringement upon the right of contract, and that
the Securities Company never intended to take any active
part in the controlling of the two companies, the argument is
not sincere and it is demonstrated by the testimony of the
individual defendants that the Securities Company was the
designed instrument for directing and controlling the policies
of the competing lines.

As to the circular of Mr. Hill to the stockholders, it is well
settled that because a person has the right to purchase stock
it does not follow that stockholders of two or more compet-
ing corporations can combine among themselves and with such
person to sell him their stock and induce others to do the same,
so as to center the controlling stock interests of the serirﬁI
corporations in a single head, in violation of statutes against
combinations, consolidations, and monopolies. Noyes oI
Intercorp. Rel. § 36; Penna. R. Co. v. Com., 7 Atl Rep.
373.

This distinction between an actual bona fide sale, an.d one
which is merely nominal and really a cloak under Wthh to
accomplish a combination sometimes leads to confusion of
language or thought. See Trenton Potteries Co. V. Olyphant,
58 N. J. Eq. 507; Noyes on Intercorp. Rel. §354.

As to the argument of the appellants that the acquiescence
by the Government for more than eleven years in the merge
and consolidation of many important parallel and competing
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lines of railroad and steamships engaged in interstate com-
merce and foreign commerce has given a practical construction
to the Anti-Trust Act of July 2, 1890, to the effect that it was
not intended to forbid and does not forbid the natural processes
of unification which are brought about under modern methods
of lease, consolidation, merger, community of interest, or
ownership of stock,” there is no force whatever to the con-
tention which the court below evidently deemed too flimsy
even to refer to. Butthe answer to it is threefold—the case
of a company formed for the purpose of holding stocks of two
competing lines of interstate railways is a new one and arose
for the first time in this case; the constitutionality of the act
and its application to railroads was not settled until 1898 by
the decision of Trans-Missouri and Joint Traffic Cases, supra;
even if there had been acquiescence as to certain combinations
it ‘would not amount to an estoppel against the Government
for prosecuting this action. Loutsville & Nashville v. Ken-
tucky, 161 U. 8. 677, 689.

The combination and monopoly charged by the United
States operate directly on interstate commerce, and do not
affect it only indirectly, incidentally, or remotely. Noyes on
Intercorp. Rel. § 392, and authorities there cited.

The question in this case is not whether the means by which
the‘ power of the eombination is brought into play are direct
or indirect, but whether the combination itself, whenever its

power has been brought into play —it matters not how indirect -

may have been the means employed in bringing it into play—
ODPraltes directly on interstate or international commerce.
The failure of the defendants’ counsel to bear this in mind has
led t}}em to make very elaborate arguments to show that the
combination charged by the Government affects interstate
commerce only indirectly and remotely. In reply to the con-
t‘?ﬁtmn on this point, see opinion of the eourt below, after
ctting United States v. B. C. Knight Company, 156 U. S. 1;

I;topkins v. United States, 171 U. S. 578; Anderson v. United
Hlales, 171 U. 8. 604, on which counsel for defendants rely,
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properly held that no combination could more immediately
affect such commerce.

The relief granted by the Circuit Court was authorized by
section 4 of the Anti-Trust Act.

The gist of the Government’s charge being that a combina-
tion of the two railway companies has been formed by centering
the title to a majority of their respective shares in the Se-
curities Company, which by obtaining such majority of both
stocks has acquired a monopoly—all in violation of the Anti-
Trust Act and as unlawful combination and monopoly exists
solely by virtue of the Securities Company’s ownership of such
majorities the logical and most direct way to destroy the com-
bination and monopoly and prevent the continued violation
of the statute is to strip such ownership, which was acquired in
pursuance of an illegal object, of its powers and incidents—
to disarm it of its power to violate the law. And this is what
the Circuit Court did. Clearly this decree violates no rights
of property which the Securities Company or any of the other
defendants is entitled to claim.

It is proper to grant this relief even though the purpose of
the company had already been accomplished. The combina-
tion charged by the Government is a combination of the two
railways, formed by concentrating in the Securities Company
the power to control both roads. This combination did not
“come to an end,” did not ‘“accomplish its purpose,” with
- the organization of the Securities Company, and therefore the
violation of the Anti-Trust Act did not “come to an end”
there, but continued on without interruption,and under the
act the Cireuit Courts can prevent, restrain, enjoin or othel“-
wise prohibit violations thereof, and are left free to frame their
remedial process to meet the exigencies of the case, and a5
courts of equity they enjoy the same wide latitude in formula-
ting relief in eases of this class that they enjoy in any other
class of cases within the jurisdiction of equity. Taylor V-
Simon, 4 Mylne & Craig, 141; Chicago, R. I. & P. Ry. Co. V-
Union Pacific Ry. Co., 47 Fed. Rep. 15, 26.
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There is no defect of parties; all interests materially affected
by the decree of the Circuit Court are represented by the par-
ties before the court.

There were 1,300 persons who exchanged stock of the rail-
way companies for stock of the Securities Company, and in a
court of equity the interests of absent parties are represented
when there are parties having similar interests before the court.
Smath v. Swornstedt, 16 How. 288, 302.

Any question as to a defect of parties which might have
existed has been removed from the case by the form of the
decree entered by the Circuit Court, which simply adjudges
that the parties defendant have entered into an unlawful com-
bination and conspiracy in restraint of interstate commerce,
and then proceeds to enjoin the defendants, the Securities
Company, and the railway companies from doing the things
which alone give life and force to the combination. The
decree thus operates only on the parties to the bill and materi-
ally affects only their interests. The defendant corporations
stand for the interests of their respective stockholders. Sanger
v. Upton, 91 U. 8. 59; Hawkins v. Glenn, 131 U. S. 329; Minne-
sota v. Northern Securities Co., 184 U. S. 199.

Mg. Justice HARLAN announced the affirmance of the de-
cree of the Circuit Court, and delivered the following opinion:

This suit was brought by the United States against the
Northern Securities Company, a corporation of New Jer-
SE the Great Northern Railway Company, a corporation of
anf}SOt&; the Northern Pacific Railway Company, a cor-
boration of Wisconsin; James J. Hill, a citizen of Minnesota;
and .William P. Clough, D. Willis James, John S. Kennedy,
2 Plerpont Morgan, Robert Bacon, George F. Baker and
Daniel S, Lamont, citizens of New York.
thits gef}e}‘al object was to enforce, as against the defendants,

provisions of the statute of July 2, 1890, commonly known
as the Anti-Trust Act, and entitled ““ An act to protect trade
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and commerce against unlawful restraints and monopolies.”
26 Stat. 209. By the decree below the United States was
given substantially the relief asked by it in the bill.

As the act is not very long, and as the determination of the
particular questions arising in this case may require a consid-
eration of the scope and meaning of most of its provisions, it
is here given in full:

‘“ Sec. 1. Every contract, combination in the form of trust or
otherwise, or conspiracy, in restraint of trade or commerce
among the several States, or with foreign nations, is hereby
declared to be illegal. Every person who shall make any such
contract or engage in any such combination or conspiracy,
shall be deemed guilty of a misdemeanor, and, on conviction
thereof, shall be punished by fine not exceeding five thousand
dollars, or by imprisonment not exceeding one year, or by both
said punishments, in the discretion of the court.

“ Sec. 2. Every person who shall monopolize, or attempt to
monopolize, or combine or conspire with any other person or
persons, to monopolize any part of the trade or commerce
among the several States, or with foreign nations, shall be
deemed guilty of a misdemeanor, and, on conviction thereof,
shall be punished by fine not exceeding five thousand dollars,
or by imprisonment not exceeding one year, or by both said
punishments, in the discretion of the court.

‘““SEc. 3. Every contract, combination in form of trustor
otherwise, or conspiracy, in restraint of trade or commerce in
any Territory of the United States or of the District of Co-
lumbia, or in restraint of trade or commerce between any
such Territory and another, or between any such Territory or
Territories and any State or States or the Distriet of Colum-
bia, or with foreign nations, or between the District of Co-
lumbia and any State or States or foreign nations, is hereby
declared illegal. Every person who shall make any such con-
tract or engage in any such combination or conspiracy, shall
be deemed guilty of a misdemeanor, and, on convietion thereof,
shall be punished by fine not exceeding five thousand dollars;
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or by imprisonment not exceeding one year, or by both said
punishments, in the discretion of the court.

“ Sec. 4. The several Cireuit Courts of the United States are
hereby invested with jurisdiction to prevent and restrain vio-
lations of this act; and it shall be the duty of the several dis-
trict attorneys of the United States, in their respective districts,
under the direction of the Attorney-General, to institute pro-
ceedings in equity to prevent and restrain such violations.
Such proceedings may be by way of petition setting forth the
case and praying that such violation shall be enjoined or other-
wise prohibited. When the parties complained of shall have
been duly notified of such petition the court shall proceed, as
soon as may be, to the hearing and determination of the case;
and, pending such petition and before final decree, the court
may at any time make such temporary restraining order or
prohibition as shall be deemed just in the premises.

“ SEc.5. Whenever it shall appear to the court before which
any proceeding under section four of this act may be pending,
that the ends of justice require that other parties should be
brought before the court, the court may cause them to be sum-
moned, whether they reside in the district in which the court
is held or not; and subpcenas to that end may be served in
any district by the marshal thereof.

e S:Ec. 6. Any property owned under any contract or by any
Gomblnation, or pursuant to any conspiracy (and being the
Su].OJeC? thereof) mentioned in section one of this act, and
being in the course of transportation from one State to an-
other, or to g foreign country, shall be forfeited to the United
States, and may be seized and condemned by like proceedings
a8 thos‘? provided by law for the forfeiture, seizure, and con-
demnation of property imported into the United States con-
trary to law.

" SEC. 7. Any person who shall be injured in his business or
ﬂlif)perty b}’ any other person or corporation by reason of any-
thgifizribnldden or dec}ared to be unlawft.ll by this act, may sue

: any Circuit Court of the United States in the dis-
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trict in which the defendant resides or is found, without re-
spect to the amount in controversy, and shall recover threefold
the damages by him sustained, and the costs of suit, including
a reasonable attorney’s fee.

“ SEc. 8. That the word ‘ person,’ or ‘ persons,” wherever used
in this act shall be deemed to include corporations and associa-
tions existing under or authorized by the laws of either the
United States, the laws of any of the Territories, the laws of

_any State, or the laws of any foreign country.”

Is the case as presented by the pleadings and the evidence

one of -a combination or a conspiracy in restraint of trade or
commerce among the States, or with foreign states? Is it one
in which the defendants are properly chargeable with monop-
olizing or attempting to monopolize any part of such trade
or commerce? Let us see what are the facts disclosed by the
record.
» The Great Northern Railway Company and the Northern
Pacific Railway Company owned, controlled and operated sep-
arate lines of railway—the former road extending from Su-
perior, and from Duluth and St. Paul, to Everett, Seattle, and
Portland, with a branch line to Helena; the latter, extending
from Ashland, and from Duluth and St. Paul, to Helena, Spo-
kane, Seattle, Tacoma and Portland. The two lines, main
and branches, about 9,000 miles in length, were and are paral-
lel and competing lines across the eontinent through the north-
ern tier of States between the Great Lakes and the Pacific,
and the two companies were engaged in active competition for
freight and passenger traffic, each road connecting at its. re-
spective terminals with lines of railway, or with lake and river
steamers, or with seagoing vessels.

Prior to 1893 the Northern Pacific system was ownf.%d or
controlled and operated by the Northern Pacific Railroad
Company, a corporation organized under certain acts and i
olutions of Congress. That company becoming insolverl.'ﬁ, s
road and property passed into the hands of receivers appOlﬂt"j
by courts of the United States. In advance of foreclosure 4"
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sale a majority of its bondholders made an arrangement with
the Great Northern Railway Company for a virtual consolida-
tion of the two systems, and for giving the practical control
of the Northern Pacific to the Great Northern. That was the
arrangement  declared in Pearsall v. Great Northern Railway
Company, 161 U. S. 646, to be illegal under the statutes of
Minnesota which forbade any railroad corporation or the
purchasers or managers of any corporation, to consolidate
the stock, property or franchises of such corporation, or to
lease or purchase the works or franchises of, or in any way
control, other railroad corporations owning or having under
their control parallel or competing lines. Gen. Laws, Minn.
1874, c. 29; ch. 1881.

Early in 1901 the Great Northern and Northern Pacific
Railway companies, having in view the ultimate placing of
their two systems under a common control, united in the pur-
chase of the capital stock of the Chicago, Burlington and
Quincy Railway Company, giving in payment, upon an agreed
basis of exchange, the joint bonds of the Great Northern and
Northern Pacific Railway companies, payable in twenty years
from date, with interest at 4 per cent per annum. In this
manner the two purchasing companies became the owners of
3197,000,000 of the $112,000,000 total capital stock of the
(?hlcago, Burlington and Quincy Railway Company, whose
lines aggregated about 8,000 miles, and extended from St.
Paul. to Chicago and from St. Paul and Chicago to Quincy,
Burlington, Des Moines, St. Louis, Kansas City, St. Joseph,
Omaha, Lincoln, Denver, Cheyenne and Billings, where it
connected with the Northern Pacific railroad. By this pur-
Ch{tse of stock the Great Northern and Northern Pacific ac-
qlll.red full control of the Chicago, Burlington and Quincy
main line and branches.
stiﬁﬁzlégr?(;\f’egber 13, 1901, defendar.lt Hill and associate
e e Great Northem Railway Company, and

endant Morgan and associate stockholders of the Northern

Paci i ; £
acific Railway Company, entered into a combination to form,
YOL. oxcrrr—21
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under the laws of New Jersey, a holding corporation, to be
called the Northern Securities Company, with a capital stock
of $400,000,000, and to which company, in exchange for its
own capital stock upon a certain basis and at a certain rate,
was to be turned over the capital stock, or a controlling inter-
est in the capital stock, of each of the constituent railway
companies, with power in the holding corporation to vote such
stock and in all respects to act as the owner thereof, and to
do whatever it might deem necessary in aid of such railway
companies or to enhance the value of their stocks. In this
manner the interests of individual stockholders in the prop-
erty and franchises of the two independent and competing
railway companies were to be converted into an interest in the
property and franchises of the holding corporation. Thus,
as stated in Article VI of the bill, “by making the stockhold-
ers of each system jointly interested in both systems, and
by practically pooling the earnings of both for the benefit of
the former stockholders of each, and by vesting the selection
of the directors and officers of each system in a common
body, to wit, the holding corporation, with not only the
power but the duty to pursue a policy which would promote
the interests, not of one system at the expense of the other,
but of both at the expense of the public, all inducement for
competition between the two systems was to be removed, 3
virtual consolidation effected, and a monopoly of the inter-
state and foreign commerce formerly carried on by the tW0
systems as independent competitors established.”

In pursuance of this combination and to effect its objects,
the defendant, the Northern Securities Company, was 0rgan
ized November 13, 1901, under the laws of New Jersey.

Its certificate of incorporation stated that the objects for
which the company was formed were: “1. To acquire by
purchase, subseription or otherwise, and to hold as investment,
any bonds or other securities or evidences of indebtedness, of
any shares of capital stock created or issued by any other o
poration or corporations, association or associations, of the
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State of New Jersey, or of any other State, Territory or coun-

try. 2. To purchase, hold, sell, assign, transfer, mortgage,
pledge or otherwise dispose of any bonds or other securities
or evidences of indebtedness created or issued by any other
corporation or corporations, association or associations, of the
State of New Jersey, or of any other State, Territory or coun-
try, and while owner thereof to exercise all the rights, powers
and privileges of ownership. 3. To purchase, hold, sell, as-
sign, transfer, mortgage, pledge or otherwise dispose of shares
of the capital stock of any other corporation or corporations,
association or associations, of the State of New Jersey, or
of any other State, Territory or country, and while owner of
such stock to exercise all the rights, powers and privileges
of ownership, including the right to vote thereon. 4. To aid
in any manner any corporation or association of which any
bonds or other securities or evidences of indebtedness or stock
are held by the corporation, and to do any acts or things de-
signed to protect, preserve, improve or enhance the value of
any such bonds or other securities or evidences of indebtedness
or stock. 5. To acquire, own and hold such real and personal
Property as may be necessary or convenient for the transaction
of its business.”

It was declared in the certificate that the business or pur-
pose of the corporation was from time to time to do any one
or more of such acts and things, and that the corporation
fhould have power to conduet its business in other States and
1 foreign countries, and to have one or more offices, and hold,
purchase, mortgage and convey real and personal property,
out of New Jersey.

‘The total authorized capital stock of the corporation was
‘:]‘:[P fl(‘tf$;(1)0,000,000, divided into 4,000,000 shares of the par
Which fhe 00 eacl}. The amount of the c.apital stock with
i ()O({_ ';(})lrporathn should commen(.?e business was fixed at

"l:ilis ( -h te durat.lon of the corporatlon.was to be.z perpet}lal.
b‘tockh‘old arter having been obtained, Hlll and his associate

ers of the Great Northern Railway Company, and

fi
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Morgan and associate stockholders of the Northern Pacific
Railway Company, assigned to the Securities Company a con-
trolling amount of the capital stock of the respective con-
stituent companies upon an agreed basis of exchange of the
capital stock of the Securities Company for each share of
the capital stock of the other companies.

In further pursuance of the combination, the Securities Com-
pany acquired additional stock of the defendant railway com-
panies, issuing in lieu thereof its own stock upon the above
basis, and, at the time of the bringing of this suit, held, as
owner and proprietor, substantially all the capital stock of the
Northern Pacific Railway Company, and, it is alleged, a con-
trolling interest in the stock of the Great Northern Railway
Company, “and is voting the same and is collecting the divi-
dends thereon, and in all respects is acting as the owner
thereof, in the organization, management and operation of
said railway companies and in the receipt and control of
their earnings.”

No consideration whatever, the bill alleges, has existed or
will exist, for the transfer of the stock of the defendant rail-
way companies to the Northern Securities Company, other
than the issue of the stock of the latter company for the pur-
pose, after the manner, and upon the basis stated.

The Securities Company, the bill also alleges, was not or-
ganized in good faith to purchase and pay for the stocks‘ of
the Great Northern and Northern Pacific Railway compani€s,
but solely “to incorporate the pooling of the stocks of §aul
companies,” and carry into effect the above combination;
that it is a mere depositary, custodian, holder or trustee (?f the
stocks of the Great Northern and Northern Pacific Rallw.a‘y
companies; that its shares of stock are but beneficial certifi-
cates against said railroad stocks to designate the interest of
the holders in the pool; that it does not have and never 'ha‘l
any capital to warrant such an operation; that its subseribed
capital was but $30,000, and its authorized capital steck
$400,000,000 was just sufficient, when all issued, to represent

of
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and cover the exchange value of substantially the entire stock
of the Great Northern and Northern Pacific Railway com-
panies, upon the basis and at the rate agreed upon, which was
about $122,000,000 in excess of the combined capital stock of
the two railway companies taken at par; and that, unless pre-
vented, the Securities Company would acquire as owner and
proprietor substantially all the capital stock of the Great
Northern and Northern Pacific Railway companies, issuing
in lieu thereof its own capital stock to the full extent of its
authorized issue, of which, upon the agreed basis of exchange,
the former stockholders of the Great Northern Railway Com-
pany have received or would receive and hold about fifty-five
per cent, the balance going to the former stockholders of the
Northern Pacific Railway Company.

The Government charges that if the combination was held
not to be in violation of the act of Congress, then all efforts of
the National Government to preserve to the people the bene-
fits of free competition among carriers engaged in interstate
commerce will be wholly unavailing, and all transcontinental
lines, indeed the entire railway systems of the country, may
be absorbed, merged and consolidated, thus placing the public
at the absolute merey of the holding corporation.

: The several defendants denied all the allegations of the bill
Imputing to them a purpose to evade the provisions of the act
Qf (?ongress, or to form a combination or conspiracy having
for its object either to restrain or to monopolize commerce or
trade among the States or with foreign nations. They denied

that any combination or conspiracy was formed in violation
of the act,

aJIn our Judgment, the evidence fully sustains the material
legations of the bill, and shows a violatien of the act of Con-

gress, in so far
Spiracy in restr
with foreign n

as it declares illegal every combination or con-
a.mt of commerce among the several States and
ations, and forbids attempts to monopolize such
tommerce or any part of it.

Summarizing the principal facts, it is indisputable upon this
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record that under the leadership of the defendants Hill and
Morgan the stockholders of the Great Northern and North-
ern Pacific Railway corporations, having competing and sub-
stantially parallel lines from the Great Lakes and the Miss-
issippi River to the Pacific Ocean at Puget Sound combined and
conceived the scheme of organizing a corporation under the
laws of New Jersey, which should hold the shares of the stock
of the constituent companies, such shareholders, in lieu of
their shares in those companies, to receive, upon an agreed
basis of value, shares in the holding corporation; that pursu-
ant to such combination the Northern Securities Company
was organized as the holding corporation through which the
scheme should be executed ; and under that scheme such hold-
ing corporation has become the holder—more properly speak-
ing, the custodian—of more than nine-tenths of the stock of
the Northern Pacific, and more than three-fourths of the stock
of the Great Northern, the stockholders of the companies who
delivered their stock receiving upon the agreed basis shares of
stock in the holding corporation. The stoekholders of these
two competing companies disappeared, as such, for the moment,
but immediately reappeared as stockholders of the holding
company which was thereafter to guard the interests of both
sets of stockholders as a unit, and to manage, or cause to be
managed, both lines of railroad as if held in one ownership.
Necessarily by this combination or arrangement the holdilng
company in the fullest sense dominates the situation in the -
terest of those who were stockholders of the constituent com-
panies; as much so, for every practical purpose, as if it had been
itself a railroad corporation which had built, owned, and oper-
ated both lines for the exclusive benefit of its stockholders.
Necessarily, also, the constituent companies ceased, under such
a combination, to be in active competition for trade and com-
merce along their respective lines, and have become, practi-
cally, one powerful consolidated corporation, by the name of a
holding corporation the principal, if not the sole, object f(.)r'the
formation of which was to carry out the purpose of the original
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combination under which competition between the constituent
companies would cease. Those who were stockholders of the
Great Northern and Northern Pacific and became stockhold-
ers in the holding eompany are now interested in preventing
all competition between the two lines, and as owners of stock
or of certificates of stock in the holding company, they will
see to it that no competition is tolerated. They will take
care that no persons are chosen directors of the holding com-
pany who will permit competition between the constituent
companies. The result of the combination is that all the
earnings of the constituent companies make a common fund
in the hands of the Northern Securities Company to be dis-
tributed, not upon the basis of the earnings of the respective
constituent companies, each acting exclusively in its own in-
terest, but upon the basis of the certificates of stock issued
by the holding eompany. No scheme or device could more
certainly come within the words of the act—‘‘ combination in
the form of a trust or otherwise . . . in restraint of com-
merce among the several States or with foreign nations,”—
or could more effectively and certainly suppress free competi-
'tIOIl between the constituent companies. This combination
1s, within the meaning of the act, a “trust;” but if not, it is a
combination in restraint of interstate and international com-
merce; and that is enough to bring it under the condemnation
of the act. The mere existence of such a combination and the
power acquired by the holding company as its trustee, consti-
tute a menace to, and a restraint upon, that freedom of com-
merce which Congress intended to recognize and protect, and
W‘hl(‘h the public is entitled to have protected. If such ecom--
EZE?;? be not destroyed., all the advantages that would
wot law}s’ c?me to th? public under the operation of the gen-
NOI‘therncl)) C.Oﬁmpetl.tlon, as betW(?en th.e Great Northern and
s Commeam challmfay companle.s, w111. be lost, and the en-
e I*nitrges(z the immense territory in the northern p.art
sl ge a’cgs between the Great Lakfes and the Pacific
get Sound will be at the mercy of a single holding cor-
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poration, organized in a State distant from the people of that
territory.

The Circuit Court was undoubtedly right when it said—all
the Judges of that court concurring—that the combination re-
ferred to “led inevitably to the following results: First, it
placed the control of the two roads in the hands of a single
person, to wit, the Securities Company, by virtue of its owner-
ship of a large majority of the stock of both companies; sec-
ond, it destroyed every motive for competition between two
roads engaged in interstate traffic, which were natural com-
petitors for business, by pooling the earnings of the two roads
for the common benefit of the stockholders of both com-
panies.” 120 Fed. Rep. 721, 724.

Such being the case made by the record, what are the prin-
ciples that must control the decision of the present case? Do
former adjudications determine the controlling questions
raised by the pleadings and proofs?

The contention of the Government is that, if regard be had
to former adjudications, the present case must be determined
in its favor. That view is contested and the defendants insist
that a decision in their favor will not be inconsistent with
anything heretofore decided and would be in harmony with
the act of Congress.

Is the act to be construed as forbidding every combination
or conspiracy in restraint of trade or commerce among the
States or with foreign nations? Or, does it embrace only such
restraints as are unreasonable in their nature? Is the motive
with which a forbidden combination or conspiracy was formed
at all material when it appears that the necessary tendency of
the particular combination or conspiracy in question Is to 1¢-
strict or suppress free competition between competing rail-
roads engaged in commerce among the States? Does th§ act
of Congress prescribe, as a rule for interstate or internatwnql
commerce, that the operation of the natural laws of competl-
tion between those engaged in such commerce shall not be
restricted or interfered with by any contraet, combination or
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conspiracy? How far may Congress ge in regulating the af-
fairs or conduect of state corporations engaged as carriers in
commerce among the States or of state corporations which,
although not directly engaged themselves in such commerce,
yet have control of the business of interstate carriers? If state
corporations, or their stockholders, are found to be parties to
a combination, in the form of a trust or otherwise, which re-
strains interstate or international commerce, may they not be
compelled to respect any rule for such commerce that may be
lawfully preseribed by Congress?

These questions were earnestly discussed at the bar by able
counsel, and have received the full consideration which their
importance demands.

The first case in this court arising under the Anti-Trust Act
was United States v. E. C. Knight Co., 156 U. S. 1. The next
case was that of United States v. Trans-Missouri Freight As-
sociation, 166 U. S. 290. That was followed by United States
v. Joint Traffic Association, 171 U. S. 505, Hopkins v. United
States, 171 U. 8. 578, Anderson v. United States, 171 U. 8.
604, Addyston Pipe & Steel Co. v. United States, 175 U. S.
211, and Montague & Co. v. Lowry, 193 U. 8. 38. To these
may be added Pearsall v. Great Northern Railway, 161 U. 8.
646, which, although not arising under the Anti-Trust Act, in-
volved an agreement under which the Great Northern and
Northern Pacific Railway companies should be consolidated
and by which competition between those companies was to
cease. In United States v. E. C'. Knight Co., it was held that
the agreement or arrangement there involved had reference
only t(? the manujacture or production of sugar by those en-
gaged in the alleged combination, but if it had directly em-
braced interstate or international commerce, it would then
;;ZV“' lb-e(?n covgred by the Anti-Trust Act and would have been

",ga, . United States v. Trans-Missours Freight Associa-
"LOn,.that an agreement between certain railroad companies
pro"ldlflg for establishing and maintaining, for their mutual
protection, reasonable rates, rules and regulations in respect
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of freight traffic, through and local, and by which free com-
petition among those companies was restricted, was, by rea-
son of such restriction, illegal under the Anti-Trust Act: in
United States v. Joint Traffic Association, that an arrange-
ment between certain railroad companies in reference to rail-
road traffic among the States, by which the railroads involved
were not subject to competition among themselves, was also
forbidden by the act; in Hopkins v. United States and An-
derson v. United States, that the act embraced only agreements
that had direct connection with interstate commerce, and that
such commerce comprehended intercourse for all the purposes
of trade, in any and all its forms, including the transporta-
tion, purchase, sale and exchange of commodities between citi-
zens of different States, and the power to regulate it embraced
all the instrumentalities by which such commerce is conducted;
in Addyston Pipe & Sieel Co. v. United States, all the members
of the court coneurring, that the act of Congress made illegal
an agreement between certain private companies or corpora-
tions engaged in different States in the manufacture, sale and
transportation of iron pipe, whereby competition among them
was avoided, was covered by the Anti-Trust Act; and in Mon-
tague v. Lowry, all the members of the court again concurring,
that a combination created by an agreement between certamn
private manufacturers and dealers in tiles, grates and man-
tels, in different States, whereby they controlled or sought t0
control the price of such articles in those States, was con-
demned by the act of Congress. In Pearsall v. Great North-
ern Railway, which, as already stated, involved the consolida-
tion of the Great Northern and Northern Pacific Railway
companies, the court said: “The consolidation of these two
great corporations will unavoidably result in giving to the de-
fendant [the Great Northern] a monopoly of all traffic in the
northern half of the State of Minnesota, as well as of all trans
continental traffic north of the line of the Union Pacific, against
which publie regulations will be but a feeble protection. The
acts of the Minnesota Legislature of 1874 and 1881 undoubtedly
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reflected the general sentiment of the publie, that their best
security is in eompetition.”

We will not incumber this opinion by extended extracts from
the former opinions of this court. It is sufficient to say that
from the decisions in the above cases certain propositions are
plainly deducible and embrace the present case. Those prop-
ositions are:

That although the act of Congress known as the Anti-Trust
Act has no reference to the mere manufacture or production of
articles or commodities within the limits of the several States,
it does embrace and declare to be illegal every contract, com-
bination or conspiracy, in whatever form, of whatever nature,
and whoever may be parties to it, which directly or necessarily
operates in restraint of trade or commerce among the several
States or with foreign nations;

That the act is not limited to restraints of interstate and in-
ternational trade or commerce that are unreasonable in their
nature, but embraces all direct restraints imposed by any com-
bination, conspiracy or monopoly upon such trade or commerce ;

That railroad carriers engaged in interstate or international
trade or commerce are embraced by the act;

That combinations even among private manufacturers or
dealers whereby inferstate or international commerce is re-
strained are equally embraced by the act;

That Congress has the power to establish rules by which in-
lerstate and international commerce shall be governed, and, by
the Anti-Trust Act, has preseribed the rule of free competition
fm}(’ﬂg those engaged in such commerce;

Fhat every combination or conspiracy which would extin-
guish (éompetition between otherwise competing railroads en-
gaged in i_nterstate trade or commerce, and which would 4n that
wa’i/‘}jzit?}l:: Sucth trade or commerce, ig {nad.e illegfil by the act;
e ana ural effect of competltlon is .to increase com-

’ 0 agreement whose direct effect is to prevent this

play of competition restrains instead of promotes trade and
Commerce ;
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That to vitiate a combination, such as the act of Congress
condemns, it need not be shown that the combination, in fact,
results or will result in a total suppression of trade or in a com-
plete monopoly, but it is only essential to show that by its
necessary operation it tends to restrain interstate or interna-
tional trade or commerce or tends to create a monopoly in
such trade or commerce and to deprive the public of the ad-
vantages that flow from free competition;

That the constitutional guarantee of liberty of contract does
not prevent Congress from prescribing the rule of free compe-
tition for those engaged in interstate and international com-
merce; and,

That under its power to regulate commerce among the sev-
eral States and with foreign nations, Congress had authority
to enact the statute in question.

No one, we assume, will deny that these propositions were
distinctly announced in the former decisions of this court.
They cannot be ignored or their effect avoided by the intima-
tion that the court indulged in obiter dicta. What was said in
those cases was within the limits of the issues made by the
parties. In our opinion, the recognition of the principles an-
nounced in former cases must, under the conceded facts, lead
to an affirmance of the decree below, unless the special objec-
tions, or some of them, which have been made to the applica-
tion of the act of Congress to the present case are of a sub-
stantial character. We will now consider those objections.

Underlying the argument in behalf of the defendants is the
idea that as the Northern Securities Company is a state cor-
poration, and as its acquisition of the stock of the Grf.fat
Northern and Northern Pacific Railway companies is not -
consistent with the powers conferred by its charter, th§ en-
forcement of the act of Congress, as against those corporations,
will be an unauthorized interference by the national goverr
ment with the internal commerce of the States creating those
corporations. This suggestion does not at all impress US
There is no reason to suppose that Congress had any purpos®
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to interfere with the internal affairs of the States, nor, in our
opinion, is there any ground whatever for the contention that
the Anti-Trust Act regulates their domestic commerce. By its
very terms the act regulates only commerce among the States
and with foreign states. Viewed in that light, the act, if
within the powers of Congress, must be respected; for, by the
explicit words of the Constitution, that instrument and the
laws enacted by Congress in pursuance of its provisions, are
the supreme law of the land, ‘‘anything in the constitution
or laws of any State to the contrary notwithstanding”—
supreme over the States, over the courts, and even over the
people of the United States, the source of all power under our
governmental system in respeet of the objects for which the
National Government was ordained. An act of Congress con-
stitutionally passed under its power to regulate commerce
among the States and with foreign nations is binding upon all;
as much so as if it were embodied, in terms, in the Constitu-
tion itself. Every judicial officer, whether of a national or a
state court, is under the obligation of an oath so to regard a
lawful enactment of Congress. Not even a State, still less one
of its artificial ereatures, can stand in the way of its enforce-
m?nt. If it were otherwise, the Government and its laws
Hlllght be prostrated at the feet of local authority. Cohens v.
Virginia, 6 Wheat. 264, 385, 414. These views have been
often expressed by this court.

It is said that whatever may be the power of a State over
Sl.lt‘h S'ubjects Congress cannot forbid single individuals from
dlSpOSmg of their stock in a state corporation, even if such
corporation be engaged in interstate and international com-
merce; that the holding or purchase by a state corporation,
or the purchase by individuals, of the stock of another corpo-
ration, for whatever purpose, are matters in respeet of which
Songress has no authority under the Constitution; that, so
ar as the power of Congress is concerned, citizens or state
COrporal‘c.ions may dispose of their property and invest their
money in any way they choose; and that in regard to all
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such matters, citizens and state corporations are subject, if to
any authority, only to the lawful authority of the State in
which such citizens reside, or under whose laws such corpora-
tlons are organized. It is unnecessary in this case to con-
sider such abstract, general questions. The court need not
now concern itself with them. They are not here to be ex-
amined and determined, and may well be left for consideration
in some case necessarily involving their determination.

In this connection, it is suggested that the contention of the
Government is that the acquisition and ownership of stock in
a state railroad corporation is itself interstate commerce, if
that corporation be engaged in interstate commerce. This
suggestion is made in different ways, sometimes in express
words, at other times by implication. For instance, it is said
that the question here is whether the power of Congress over
interstate commerce extends to the regulation of the owner-
ship of the stock in state railroad companies, by reason of
their being engaged in such commerce. Again, it is said that
the only issue in this case is whether the Northern Securities
Company can acquire and hold stock in other state corpora-
tions. Still further, is it asked, generally, whether the organi-
zation or ownership of railroads is not under the control of
the States under whose laws they came into existence? Such
statements as to the issues in this case are, we think, wholly
unwarranted and are very wide of the mark; it is the setting
up of mere men of straw to be easily stricken down. We do
not understand that the Government makes any such con-
tentions or takes any such positions as those statements imply-
It does not contend that Congress may control the mere ac-
quisition or the mere ownership of stock in a state corpora-
tion engaged in interstate commerce. Nor does it contfind
that Congress can control the organization of state eorporé}twns
authorized by their charters to engage in interstate and infer-
national commerce. But it does contend that Congress may
protect the freedom of interstate commerce by any me'ans
that are appropriate and that are lawful and not PTOhib‘ted
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by the Constitution. It does contend that no state corpora-
tion can stand in the way of the enforcement of the national
will, legally expressed. What the Government particularly
complains of, indeed, all that it complains of here, is the ex-
istence of a combination among the stockholders of competing
railroad companies which in violation of the act of Congress
restrains interstate and international commerce through the
agency of a common corporate trustee designated to act for
both companies in repressing free competition between them.
Independently of any question of the mere ownership of stock
or of the organization of a state corporation, can it in reason
be said that such a combination is not embraced by the very
terms of the Anti-Trust Act? May not Congress declare that
combination to be illegal? If Congress legislates for the pro-
tection of the publie, may it not proceed on the ground that
wrongs when effected by a powerful combination are more
dangerous and require more stringent supervision than when
they are to be effected by a single person? Callan v. Wilson,
1?7 U. 8. 540, 556. How far may the courts go in order to
give effect to the act of Congress, and remedy the evils it was
d‘esigned by that act to suppress? These are confessedly ques-
tions of great moment, and they will now be considered.

By the express words of the Constitution, Congress has power
to “regulate commerce with foreign nations and among the
several States, and with the Indian tribes.” In view of the
numerous decisions of this eourt there ought not, at this day,
t9 be any doubt as to the general scope of such power. In some
creumstances regulation may properly take the form and have
the effect of prohibition. In re Rahrer, 140 U. S. 545; Lottery
Case, 13_8 U. 8. 321, 355, and authorities there cited. Again
and agaln.this court has reaffirmed the doctrine announced in
z};irgtri“'atGJ.Udgment rendered by Chief Justice Marshall for the
- Conn bbons v. Ogden, 9 Wheat. 1, 196, 197, that the power
foréi gng;esj to rfegulate commerce among the States and W}th
COInmerca 10ms s the power “to prescribe the rule by which

€ 18 to be governed,” that such power “is complete
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in itself, may be exercised to its utmost extent, and acknowl-
edges no limitations other than are prescribed in the Constitu-
tion;” that ““if, as has always been understood, the sovereignty
of Congress, though limited to specified objects, is plenary as
to those objects, the power over commerce with foreign na-
tions and among the several States, is vested in Congress as
absolutely as it would be in a single government having in ils
constitution the same restrictions on the exercise of the power as
are found wn the Constitution of the United States;” that a
sound construction of the Constitution allows to Congress a
large discretion, ‘‘with respect to the means by which the
powers it confers are to be carried into execution, which en-
able that body to perform the high duties assigned to it, in the
manner most benefteial to the people;” and that if the end to
be accomplished is within the scope of the Constitution, “all
means which are appropriate, which are plainly adapted to
that end and which are not prohibited, are constitutional.”
Brown v. Maryland, 12 Wheat. 419; Sinnot v. Davenport, 22
How. 227, 238; Henderson v. The Mayor, 92 U. S. 259; Rail-
road Company v. Husen, 95 U. S. 465, 472; County of Mobile
v. Kimball, 102 U. S. 691; M., K. & Texas Ry. Co.v. Haber,
169 U. S. 613, 626; The Lottery Case, 188 U. S. 321, 348. In
Cohens v. Virginia, 6 Wheat. 264, 413, this court said that the
United States were for many important purposes “a single
nation,” and that “in all commercial regulations we are one
and the same people;” and it has since frequently declared
that commerce among the several States was a unit, and sub-
ject to national control. Previously, in McCulloch v. Mary-
land, 4 Wheat. 316, 405, the court had said that the Gm"e‘rln-
ment ordained and established by the Constitution was, within
the limits of the powers granted to it, *“the Government of all;
its powers are delegated by all; it represents all, and acts for
all,” and was “supreme within its sphere of action.” As late
as the case of In re Debs, 158 U. S. 564, 582, this court, every
member of it concurring, said: “The entire strength of the
Nation may be used to enforce in any part of the land the
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full and free exercise of all National powers and the security
of all rights entrusted by the Constitution to its care. The
strong arm of the National Government may be put forth to
brush away all obstructions to the freedom of interstate com-
merce or the transportation of the mails. If the emergency
arises, the army of the Nation, and all its militia, are at the
service of the Nation to compel obedience to its laws.”

The means employed in respect of the combinations forbidden
by the Anti-Trust Act, and which Congress deemed germane
to the end to be accomplished, was to prescribe as a rule for in-
terstate and international commerce, (not for domestic com-
merce,) that it should not be vexed by combinations, conspir-
acies or monopolies which restrain commerce by destroying or
restricting competition. We say that Congress has prescribed
such a rule, because in all the prior eases in this court the Anti-
Trust Act has been construed as forbidding any combination
which by its necessary operation destroys or restricts free com-
petition among those engaged in interstate commerce; in other.
words, that to destroy or restrict free competition in interstate
commerce was to restrain such commerce. Now, can this court
say that such a rule is prohibited by the Constitution or is not
one .that Congress could appropriately prescribe when exert-
Ing its power under the commerce clause of the Constitution?
.Whether the free operation of the normal laws of competition
15 & wise and wholesome rule for trade and commerce is an
econ(?mic question which this court need not consider or de-
termine, Undoubtedly, there are those who think that the
general business interests andlprosperity of the country will
be best promoted if the rule of competition is not applied. But
.there are others who believe that such a rule is more necessary
In these d.ays of enormous wealth than it ever was in any
E;:n;rl pifrlod of our .history. Be all this as it may, Congress
clar’in i(il ectl, recognized jche .rule of free .compfetition b.y de-
inters%ateega i, cor.nblnatlon or conspiracy in restraint of

' and international commerce. As in the judgment

of Congress the public convenience and the general welfare
VOL. ¢Xe111—22
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will be best subserved when the natural laws of competition
are left undisturbed by those engaged in interstate commerce,
and as Congress has embodied that rule in a statute, that
must be, for all, the end of the matter, if this is to remain a
government of laws, and not of men.

It is said that railroad corporations ereated under the laws
of a State can only be consolidated with the authority of the
State. Why that suggestion is made in this case we cannot
understand, for there is no pretense that the combination here
in question was under the authority of the States under whose
laws these railroad corporations were created. But even if
the State allowed consolidation it would not follow that the
stockholders of two or more state railroad corporations, having
competing lines and engaged in interstate commerce, could law-
fully combine and form a distinet corporation to hold the
stock of the constituent corporations, and, by destroying com-
petition between them, in violation of the aect of Congress,
restrain commerce among the States and with foreign nations.

The rule of competition, preseribed by Congress, was not
at all new in trade and commerce. And we cannot be in any
doubt as to the reason that moved Congress to the incorpora-
tion of that rule into a statute. That reason was thus stated
in United States v. Joint Traffic Association: *Has not Con-
gress with regard to interstate commerce and in the course
of regulating it, in the case of railroad corporations, the power
to say that no contract or combination shall be legal Wh.iCh
shall restrain trade and commerce by shutting out the operation
of the general law of competition? We think it has.

It is the combination of these large and powerful corpora-
tions, covering vast sections of territory and influencing trade
throughout the whole extent thereof, and acting as one body
in all the matters over which the combination extends, that
constitutes the alleged evil, and in regard to which, so jar 68 the
combination operates wpon and restrains interstate commer’
Congress has power to legislate and to prohibit.” (pp- 569
571.) That such a rule was applied to interstate commerce
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should not have surprised any one. Indeed, when Congress
declared contracts, combinations and conspiracies in restraint
of trade or commerce to be illegal, it did nothing more than
apply to interstate commerce a rule that had been long ap-
plied by the several States when dealing with combinations
that were in restraint of their domestic commerce. The deci-
sions in state courts upon this general subject are not only nu-
merous and instructive but they show the circumstances under
which the Anti-Trust Act was passed. It may well be assumed
that Congress, when enacting that statute, shared the general
apprehension that a few powerful corporations or combina-
tions sought to obtain, and, unless restrained, would obtain
such absolute control of the entire trade and commerce of the
country as would be detrimental to the general welfare.

In Morris Run Coal Co. v. Barclay Coal Co., 68 Pa. St.
173, 186, the Supreme Court of Pennsylvania dealt with a
combination of coal companies seeking the control within a
large territory of the entire market for bituminous coal. The
court, observing that the combination was wide in its scope,
general in its influence, and injurious in its effeets, said:
“When competition is left free, individual error or folly will
generally find a correction in the conduet of others. But
here is a combination of all the companies operating in the
Blossburg and Barclay mining regions, and controlling their
entire productions. They have combined together to govern
the supply and the price of coal in all the markets from the
Hudson to the Mississippi rivers, and from Pennsylvania to
the Lakes. This combination has a power in its confederated
form which no individual action can confer. The public in-
terest must succumb to it, for it has left no competition free
t correct its baleful influence. When the supply of coal is
Suspen(.jed the demand for it becomes importunate, and prices
It];l‘;St 1se. Or if the supply goes forward, the prices fixed by
the; ;‘ll(l)rnfederates ml'ISt accompany it. The domestic hearth,
tu/ ‘naces of the iron masteI: and the fires of the manufac-

rer all feel the restraint, while many dependent hands are
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paralyzed and hungry mouths are stinted. The influence of
a lack of supply or a rise in the price of an article of such
prime necessity cannot be measured. It permeates the entire
mass of the community, and leaves few of its members un-
touched by its withering blight. Such a combination is more
than a contract; it is an offense. . . . In all such combina-
tions where the purpose is injurious or unlawful, the gist of
the offense is the conspiracy. Men can often do by the com-
bination of many what severally no one could accomplish, and
even what when done by one would be innocent.

There is a potency in numbers when combined, which the law
cannot overlook, where injury is the consequence.” The same
principles were applied in Arnot v. Pittston & Elmira Coal Co.,
68 N. Y. 558, 565, which was the case of a combination of
two coal companies, in order to give one of them a monop-
oly of coal in a particular region, the Court of Appeals of
New York holding that ‘‘a combination to effect such a purpose
is inimical to the interests of the public, and that all contracts
designed to effect such an end are contrary to public policy,
and therefore illegal.”” They were also applied by the Su-
preme Court of Ohio in Central Ohio Salt Co. v. Guthrie, 35
Ohio St. 666, 672, which was the case of a combination among
manufacturers of salt in a large salt-producing territory, the
court saying: “It is no answer to say that competition in the
salt trade was not in faet destroyed, or that the price of the
commodity was not unreasonably advanced. Courts will @Ot
stop to enquire as to the degree of injury inflicted wpon the public;
it is enough to know that the inevitable tendency of such contracls
18 injurious to the public.”

So, in Craft v. McConoughy, 79 Illinois, 346, 350, which was
the case of a combination among grain dealers by which oo
petition was stifled, the court saying: ‘So long as competition
was free, the interest of the public was safe. The laws of trade,
in connection with the rigor of competition, was all the gua”
anty the public required, but the secret combination created by
the contract destroyed all eompetition and created a monopoly
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against which the publie interest had no protection.” Again,
in People v. Chicago Gas Trust Co., 130 Hlinois, 268, 297, which
involved the validity of the organization of a gas corporation
which obtained a monopoly in the business of furnishing illum-
inating gas in the city of Chicago by buying the stock of four
other gas companies, it was said: ‘“Of what avail is it that any
number of gas companies may be formed under the general
incorporation law, if a giant trust company can be clothed with
the power of buying up and holding the stock and property of
such companies, and, through the control thereby attained, can
direct all their operations and weld them into one huge com-
bination?” To the same effect are cases almost too nu-
merous to be cited. But among them we refer to Richardson
v. Buhl, 77 Michigan, 632, which was the case of the organi-
zation of a corporation in Connecticut to unite in one cor-
poration all the match manufacturers in the United States,
and thus to obtain control of the business of manufacturing
matches; Santa Clara Mill & Lumber Co. v. Hayes, 76 Cali-
fornia, 387, 390, which was the case of a combination among
Tnanufacturers of lumber, by which it could eontrol the business
In certain localities; and India Bagging Association v. Kock, 14
La‘. Ann. 168, which was the case of a combination among
various commercial firms to control the prices of bagging used
by cotton planters.

The cases, just cited, it is true, relate to the domestic com-
merce of the States. But they serve to show the authority
Whlch the States possess to guard the public against combina-
tions tjhat repress individual enterprise and interfere with the
Operation of the natural laws of competition among those
engaged in trade within their limits. They serve also to give
sOlnt to the declaration of this court in Gibbons v. Ogden, 9
d\;il;?(t)-nlﬁ,tLW—a Qrinciple nev'er.mo.diﬁe(.i by any subsequent
Ll at, subjeet to.the limitations imposed by the Con-
it ltlp?‘n the exercise of the powers granted by that
i ent, ““the power over commerce with foreign nations

among the several States is vested in Congress as absolutely
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as it would be in a single government having in its constitution
the same restrictions on the exercise of power as are found in
the Constitution of the United States.” Is there, then, any
escape {rom the conclusion that, subject only to such restric-
tions, the power of Congress over interstate and international
commerce is as full and complete as is the power of any State
over its domestic commerce? If a State may strike down
combinations that restrain its domestic commerce by destroying
free competition among those engaged in such commerce, what
power, except that of Congress, is competent to protect the
freedom of interstate and international commerce when assailed
by a combination that restrains such commerce by stifling
competition among those engaged in it?

Now, the court is asked to adjudge that, if held to embrace
the case before us, the Anti-Trust Act is repugnant to the
Constitution of the United States. In this view we are unable
to concur. The contention of the defendants could not be
sustained without, in effect, overruling the prior decisions of
this court as to the scope and validity of the Anti-Trust Act.
If, as the court has held, Congress can strike down a combina-
tion between private persons or private corporations that
restrains trade among the States in iron pipe (as in Addysion
Pipe & Steel Co. v. United States), or in tiles, grates and mantels
(as in Montague v. Lowry), surely it ought not to be doubted
that Congress has power to declare illegal a combination .that
restrains commerce among the States, and with foreign nations,
as carried on over the lines of competing railroad companies
exercising public franchises, and engaged in such commerce.
We cannot agree that Congress may strike down combinations
among manufacturers and dealers in iron pipe, tiles, grates and
mantels that restrain commerce among the States in such
articles, but may not strike down combinations among stock-
holders of competing railroad carriers, which restrain cox-
merce as involved in the transportation of passengers and
property among the several States. If private parties may
not, by combination among themselves, restrain interstate
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and international commerce in violation of an act of Congress,
much less can such restraint be tolerated when imposed or
attempted to be imposed upon commerce as carried on over
public highways. Indeed, if the contentions of the defendants
are sound why may not all the railway companies in the United
States, that are engaged, under state charters, in interstate
and international commerce, enter into a combination such
as the one here in question, and by the device of a holding
corporation obtain the absolute control throughout the entire
country of rates for passengers and freight, beyond the power
of Congress to protect the public against their exactions? The
argument in behalf of the defendants necessarily leads to such
results, and places Congress, although invested by the people
of the United States with full authority to regulate interstate
and international commerce, in a condition of utter helplessness,
so far as the protection of the public against such combinations
15 concerned.

Will it be said that Congress can meet such emergencies by
prescribing the rates by which interstate carriers shall be
governed in the transportation of freight and passengers? If
Congress has the power to fix such rates—and upon that ques-
tion we express no opinion—it does not choose to exercise its
power in that way or to that extent. It has, all will agree, a
large discretion as to the means to be employed in the exercise
of any power granted to it. For the present, it has determined
to go no farther than to protect the freedom of commerce
among the States and with foreign states by declaring illegal
all contracts, combinations, conspiracies or monopolies in re-
straint of such commerce, and make it a public offence to violate
the rule thus prescribed. How much further it may go, we do
hot now say. We need only at this time consider whether it
has exceeded its powers in enacting the statute here in question.

I'Xssuming, without further discussion, that the case before
us 18 within the terms of the act, and that the act is not in excess
of the powers of Congress, we recur to the question, how far
May the courts go in reaching and suppressing the combination
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described in the bill? All will agree that if the Anti-Trust Act
be constitutional, and if the combination in question be in
violation of its provisions, the courts may enforce the pro-
visions of the statute by such orders and decrees as are neces-
sary or appropriate to that end and as may be consistent with
the fundamental rules of legal procedure. And all, we take it,
will agree, as established firmly by the decisions of this court,
that the power of Congress over commerce extends to all the
instrumentalities of such commerce, and to every device that
may be employed to interfere with the freedom of commerce
among the States and with foreign nations. Equally, we
assume, all will agree that the Constitution and the legal
enactments of Congress are, by express words of the Consti-
tution, the supreme law of the land, anything in the constitu-
tion and laws of any State to the contrary notwithstanding.
Nevertheless, the defendants, strangely enough, invoke in their
behalf the Tenth Amendment of the Constitution which de-
clares that ‘‘the powers not delegated to the United States by
the Constitution, nor prohibited by it to the States, are re-
served to the States respectively or to the People;” and we
are confronted with the suggestion that any order or decree
of the Federal court which will prevent the Northern Se-
curities Company from exercising the power it acquired in
becoming the holder of the stocks of the Great Northern and
Northern Pacific Railway companies will be an invasion of
the rights of the State under which the Securities Company
was chartered, as well as of the rights of the States creating the
other companies. In other words, if the State of New Jersey
gives a charter to a corporation, and even if the obtaining of
such charter is in fact pursuant to a combination under which
it becomes the holder of the stocks of shareholders in two com-
peting, parallel railroad companies engaged in interstate com-
merce in other States, whereby competition between the re-
spective roads of those companies is to be destroyed and the
enormous commerce carried on over them restrained by sup-
pressing competition, Congress must stay its hands and allow
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such restraint to continue to the detriment of the public
because, forsooth, the corporations concerned or some of them
are state corporations. We cannot conceive how it is possible
for any one to seriously contend for such a proposition. It
means nothing less than that Congress, in regulating interstate
commerce, must act in subordination to the will of the States
when exerting their power to create corporations. No such
view can be entertained for a moment.

It is proper to say in passing that nothing in the record
tends to show that the State of New Jersey had any reason to
suspect that those who took advantage of its liberal incorpora-
tion laws had in view, when organizing the Securities Company,
to destroy competition between two great railway carriers
engaged in interstate commerce in distant States of the Union.
The purpose of the combination was concealed under very
general words that gaveno clue whatever to the real purposes
of those who brought about the organization of the Securities
Company. If the certificate of the incorporation of that com-
pany had expressly stated that the object of the company was
Po destroy competition between competing, parallel lines of
Interstate carriers, all would have seen, at the outset, that the
scheme was in hostility to the national authority, and that
there was a purpose to violate or evade the act of Congress.

We reject any such view of the relations of the National
Government and the States composing the Union, as that for
Wl}ich the defendants contend. Such a view cannot be main-
tained without destroying the just authority of the United
States. It is inconsistent with all the decisions of this court
38 1o the powers of the National Government over matters
committed to it. No State can, by merely creating a corpo-
Tation, or in any other mode, project its authority into other
State_s, and across the continent, so as to prevent Congress from
exerting the power it possesses under the Constitution over
Interstate and international comimeree, or so as to exempt its
¢orporation engaged in interstate commerce from obedience
to any rule lawfully established by Congress for such com-
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merce. It cannot be said that any State may give a corpora-
tion, created under its laws, authority to restrain interstate
or international commerce against the will of the nation as
lawfully expressed by Congress. Ivery corporation created
by a State is necessarily subject to the supreme law of the
land. And yet the suggestion is made that to restrain a state
corporation from interfering with the free course of trade and
commerce among the States, in violation of an aet of Congress,
is hostile to the reserved rights of the States. The Federal
court may not have power to forfeit the charter of the Se-
curities Company ; it may not declare how its shares of stock
may be transferred on its books, nor prohibit it from acquiring
real estate, nor diminish or increase its capital stock. All
these and like matters are to be regulated by the State which
created the company. But to the end that effect be given to
the national will, lawfully expressed, Congress may prevent
that company, in its capacity as a holding corporation and
trustee, from carrying out the purposes of a combination
formed in restraint of interstate commerce. The Securities
Company is itself a part of the present combination; its head
and front; its trustee. It would be extraordinary if the court,
in exeeuting the act of Congress, could not lay hands upon that
company and prevent it from doing that which, if done, will
defeat the act of Congress. Upon like grounds the court can,
by appropriate orders, prevent the two competing railroad
companies here involved from codperating with the Securities
Company in restraining commerce among the States. In
short, the court may make any order necessary to bring about
the dissolution or suppression of an illegal combination that
restrains interstate commerce. All this can be done without
infringing in any degree upon the just authority of the States.
The affirmance of the judgment below will only mean that n¢
combination, however powerful, is stronger than the law or
will be permitted to avail itself of the pretext that to prevent
it doing that which, if done, would defeat a legal enactment
of Congress, is to attack the reserved rights of the States. It
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would mean that the Government which represents all, can,
when acting within the limits of its powers, compel obedience
to its authority. It would mean that no device in evasion of
its provisions, however skillfully such device may have been
contrived, and no combination, by whomsoever formed, is
beyond the reach of the supreme law of the land, if such device
or combination by its operation directly restrains commerce
among the States or with foreign nations in violation of the
act of Congress.

The defendants rely, with some confidence, upon the case
of Railroad Company v. Maryland, 21 Wall. 456, 473.
But nothing we have said is inconsistent with any principle
announced in that case. The court there recognized the
principle that a State has plenary powers “over its own terri-
tory, its highways, its franchises, and its corporations,” and
observed that “we are bound to sustain the constitutional
powers and prerogatives of the States, as well as those of the
United States, whenever they are brought before us for adju-
dication, no matter what may be the consequences.” Of
course, every State has, in a general sense, plenary power over
Its corporations. But is it conceivable that a State, when
exerting power over a corporation of its creation, may prevent
or -embarrass the exercise by Congress of any power with which
1t is invested by the Constitution? In the case just referred
to. the court does not say, and it is not to be supposed that it
will ever say, that any power exists in a State to prevent the
enforcement of a lawful enactment of Congress, or to invest
any of its corporations, in whatever business engaged, with
auth01ﬂ.ity to disregard such enactment or defeat its legitimate
Sﬁsrgsﬁ Or? the contrary, the court has steadily held to
o st;e’ vital to the Umte(.i States as well as to tl}e Stat(.es,
b edenactment, even -1f paésed in the exercise of its
e ged powers, rr‘mst. yield, in case of conflict, to the
ey (:3}’ of the Constlt.utlon of the United States and the
£ _ongress enacte.d In pursuance of its provisions. This
esults, the court has said, as well from the nature of the Gov-
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/
wernment as from the words of the Constitution./ Gibbons v.
Ogden, 9 Wheat. 1, 210; Sinnot v. Davenport, 22 How. 227, 243;
In re Debs, 158 U. S. 564; Missourt, Kansas & Texas Railway
v. Haber, 169 U. S. 613, 626, 627. In Teras v. White, 7 Wall.
700, 725, the court remarked ‘‘that ‘the people of each State
compose a State, having its own government, and endowed
with all the functions essential to separate and independent
existence,” and that ‘ without the States in union, there could
be no such political body as the United States.” County of
Lane v. Oregon, 7 Wall. 76. Not only, therefore, can there
be no loss of separate and independent autonomy to the States,
through their union under the Constitution, but it may be not
unreasonably said that the preservation of the States, and the
maintenance of their governments, are as much within the
design and care of the Constitution as the preservation of the
Union and the maintenance of the National Government.”
These doctrines are at the basis of our Constitutional Govern-
ment, and cannot be disregarded with safety.

The defendants also rely on Louisville & Nashville Railroud
v. Kentucky, 161 U. S. 677, 702. In that case it was contended
by the railroad company that the assumption of the State t0
forbid the consolidation of parallel and competing lines Was
an interference with the power of Congress over intersta_te
commerce. The court observed that but little need be said
in answer to such a proposition, for “‘it has never been supposed
that the dominant power of Congress over interstate com
merce took from the States the power of legislation with re-
spect to the instruments of such commerce, so far as the legis-
lation was within its ordinary police powers.” But that case
distinetly recognized that there was a division of power be-
tween Congress and the States in respect to interstate railways,
and that Congress had the superior right to control that com-
merce and forbid interference therewith, while to the States
remained the power to create and to regulate the instru.ments
of such commerce, so far as necessary to the conservation of
the public interests. If there is anything in that case whieh
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even intimates that a State or a state corporation may in any
way directly restrain interstate commerce, over which Con-
gress has, by the Constitution, complete control, we have been
unable to find it.

The question of the relations of the General Government
with the States is again presented by the specific contention
of each defendant that Congress did not intend ““to limit the
power of the several States to create corporations, define their
purposes, fix the amount of their capital, and determine who
may buy, own and sell their stock.” All that is true, generally
speaking, but the contention falls far short of meeting the
controlling questions in this case. To meet this contention
We must repeat some things already said in this opinion. But
if what we have said be sound, repetition will do no harm.
So far as the Constitution of the United States is concerned,
a State may, indeed, create a corporation, define its powers,
prescribe the amount of its stock and the mode in which it
may be transferred. It may even authorize one of its corpo-
rations to engage in commerce of every kind; domestic, inter-
state and international. The regulation or control of purely
domestic commeree of a State is, of course, with the State, and
Congress has no direct power over it so long as what is done
by the State does not interfere with the operations of the
General Government, or any legal enactment of Congress. A
State, if it chooses so to do, may even submit to the existence
of combinations within its limits that restrain its internal
trade. But neither a state corporation nor its stockholders
can, by reason of the non-action of the State or by means of
any combination among such stockholders, interfere with the
complete enforcement, of any rule lawfully devised by Con-
fgsf:is for t}Te conduct of commerce among the States or with
tion aglnef)li;clons; f(.)r, as we have seen, interstate and interna-
iz ;ngr(}e 1s by the COHStltl}thI% under the control of
GOVernn;en: tlt belong::s to the legislative department of the

v %o prescribe rules for the conduct of that com-
If it were otherwise, the declaration in the Constitu-

merce.,
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tion of its supremacy, and of the supremacy as well of the
laws made in pursuance of its provisions, was a waste of words.
Whilst every instrumentality of domestic commerce is subject
to state control, every instrumentality of interstate commerce
may be reached and controlled by national authority, so far
as to compel 1t to respect the rules for such commerce lawfully
established by Congress. No corporate person can excuse
departure from or violation of that rule under the plea that
that which it has done or omitted to do is permitted or not
forbidden by the State under whose authority it came into
existence. We repeat that no State can endow any of its
corporations, or any combination of its citizens, with authority
to restrain interstate or international commerce, or to disobey
the national will as manifested in legal enactments of Congress.
So long as Congress keeps within the limits of its authority as
defined by the Constitution, infringing no rights recognized or
secured by that instrument, its regulations of interstate and
international commerce, whether founded in wisdom or not,
must be submitted to by all. Harm and only harm can come
from the failure of the eourts to recognize this fundamental
principle of constitutional construction. To depart from it
because of the circumstances of special cases, or because the
rule, in its operation, may possibly affeet the interests of busv
ness, is to endanger the safety and integrity of our institutions
and make the Constitution mean not what it says but what
interested parties wish it to mean at a particular time and
under particular circumstances. The supremacy of the law
is the foundation rock upon which our institutions rest. The
law, this court said in United States v. Lee, 106 U. S. 196, 220,
is the only supreme power in our system of government.
And no higher duty rests upon this court than to enforce, by
its decrees, the will of the legislative department of the Gov-
ernment, as expressed in a statute, unless such statute‘ be
plainly and unmistakably in violation of the Constitution.
If the statute is beyond the constitutional power of Congr.es's,
the court would fail in the performance of a solemn duty if 16
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did not so declare. But if nothing more can be said than that
Congress has erred—and the court must not be understood as
saying that it has or has not erred—the remedy for the error
and the attendant mischief is the selection of new Senators
and Representatives, who, by legislation, will make such
changes in existing statutes, or adopt such new statutes, as
may be demanded by their constituents and be consistent with
law.

Many suggestions were made in argument based upon the
thought that the Anti-Trust Act would in the end prove to be
mischievous in its consequences. Disaster to business and
wide-spread financial ruin, it has been intimated, will follow
the execution of its provisions. Such predictions were made
in all the cases heretofore arising under that act. But they
have not been verified. It is the history of monopolies in this
country and in England that predictions of ruin are habitually
made by them when it is attempted, by legislation, to restrain
tbeir operations and to protect the public against their exac-
tions. TIn this, as in former cases, they seek shelter behind
the. reserved rights of the States and even behind the consti-
tutional guarantee of liberty of contract. But this court has
heretofore adjudged that the act of Congress did not touch the
rlgl}ts of the States, and that liberty of contract did not involve
a I‘{g.ht to deprive the public of the advantages of free com-
petlt.lon in trade and commerce. Liberty of contract does
not imply liberty in a corporation or individuals to defy the
national will, when legally expressed. Nor does the enforce-
ment of a legal enactment of Congress infringe, in any proper
Sense, the general inherent right of every one to acquire and
hold [broperty. That right, like all other rights, must be
exereised in subordination to the law.

But even if the court shared the gloomy forebodings in which
il?:fl?;ls&]t;:'s ingulge, it could not refuse to respect the action
i Withiﬁ thelﬁe .tran(f:h. of the Gr'ovelrnment if what it has done
TG mits o }ts constitutional power. The. sugges-

aster to business have, we apprehend, their origin

th
of
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in the zeal of parties who are opposed to the policy underlying
the act of Congress or are interested in the result of this par-
ticular case; at any rate, the suggestions imply that the court
may and ought to refuse the enforcement of the provisions of
the act if, in its judgment, Congress was not wise in prescribing
as a rule by which the conduct of interstate and international
commerce is to be governed, that every combination, whatever
its form, in restraint of such commerce and the monopolizing
or attempting to monopolize such commerce shall be illegal.
These, plainly, are questions as to the policy of legislation
which belong to another department, and this court has no
function to supervise such legislation from the standpoint of
wisdom or policy. We need only say that Congress has au-
thority to declare, and by the language of its act, as interpreted
in prior cases, has, in effect declared, that the freedom of
interstate and international commerce shall not be obstructed
or disturbed by any combination, conspiracy or monopoly that
will restrain such commerce, by preventing the free operation
of competition among interstate carriers engaged in the trans-
portation of passengers and freight. This court cannot dis-
regard that declaration unless Congress, in passing the statute
in question, be held to have transgressed the limits prescribed
for its action by the Constitution. But, as already indicated,
it cannot be so held consistently with the provisions of that
instrument.

The combination here in question may have been for the
pecuniary benefit of those who formed or caused it to be
formed. But the interests of private persons and corporations
cannot be made paramount to the interests of the general
public. Under the Articles of Confederation commerce among
the original States was subject to vexatious and local regula-
tions that took no account of the general welfare. But it was
for the protection of the general interests, as involved 1n
interstate and international eommerce, that Congress, repre-
senting the whole country, was given by the Constitution f.ll“
power to regulate commerce among the States and with foreign
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nations. In Brown v. Maryland, 12 Wheat. 419, 446, it was
said: “Those who felt the injury arising from this state of
things, and those who were capable of estimating the influence
of commerce on the prosperity of nations, perceived the ne-
cessity of giving the control over this important subject to a
single government. It may be doubted whether any of the
evils proceeding from the feebleness of the Federal Government
contributed more to that great revolution which introduced
the present system than the deep and general conviction that
commerce ought to be regulated by Congress.” Railroad
companies, we said in the Trans-Missouri Freight Association
case, ‘‘are instruments of commerce, and their business is
commerce itself.” And such companies, it must be remem-
bered, operate ““ public highways, established primarily for the
convenience of the people, and therefore are subject to gov-
ernmental control and regulation.” Cherokee Nation v. Kansas
Railway Co., 135 U. 8. 641, 657; Chicago &c. R. R. Co. v.
Pullman Car Co., 139 U. 8. 79, 90; Interstate Commerce Com-
mission v. Brimson, 154 U. 8. 447, 475; United States v. Trans-
Missouri Freight Association, 166 U. S. 290, 332; Smyth v.
Ames, 169 U. S. 466, 544; Lake Shore dc. Ry. Co. v. Ohio, 173
U. 8. 285, 301.  When such carriers, in the exercise of public
fra.nChises, engage in the transportation of passengers and
freight among the States they become—even if they be state
corporations—subject to such rules as Congress may lawfully
establish for the conduct of interstate commerce.

It was said in argument that the circumstances under which
the Northern Securities Company obtained the stock of the
constituent companies imported simply an investment in the
stock of other corporations, a purchase of that stock; which
Investment or purchase, it is contended, was not forbidden
by the charter of the company and could not be made illegal
"y any act of Congress. This view is wholly fallacious, and
does not, comport with the actual transaction. There was no
actual investment, in any substantial sense, by the Northern

Securities Company in the stock of the two constituent com-
VOL. cxcir—23
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panies. If it was, in form, such a transaction, it was not, in
fact, one of that kind. However that company may have
acquired for itself any stock in the Great Northern and North-
ern Pacific Railway companies, no matter how it obtained the
means to do so, all the stock it held or acquired in the con-
stituent companies was acquired and held to be used in sup-
pressing competition between those companies. It came into
existence only for that purpose. If any one had full knowl-
edge of what was designed to be accomplished, and as to what
was actually accomplished, by the combination in question,
it was the defendant Morgan. In his testimony he was asked,
“Why put the stocks of both these [constituent companies]
into one holding company?” He frankly answered: “In the
first place, this holding company was simply a question of
custodian, because it had no other alliances.” That disclosed
the actual nature of the transaction, which was only to organize
the Northern Securities Company as a holding company, in
whose hands, not as a real purchaser or absolute owner, but
simply as custodian, were to be placed the stocks of the con-
stituent companies—such custodian to represent the com-
bination formed between the shareholders of the constituent
companies, the direct and necessary effect of such combination
being, as already indicated, to restrain and monopolize inter-
state commerce by suppressing or (to use the words of thi§
court in United States v. Joint Traffic Association) ““smothering”
competition between the lines of two railway carriers.

We will now inquire as to the nature and extent of the relief
granted to the Government by the decree below.

By the decree in the Circuit Court it was found and adjudged
that the defendants had entered into a combination or ¢om
spiracy in restraint of trade or commerce among the several
States, such as the act of Congress denounced as illegal; and
that all of the stocks of the Northern Pacific Railway Company
and all the stock of the Great Northern Railway Compaly,
claimed to be owned and held by the Northern Securities Cor-
pany, was acquired, and is by it held, in virtue of such com-
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bination or conspiracy, in restraint of trade and commerce
among the several States. It was therefore decreed as follows:
“That the Northern Securities Company, its officers, agents,
servants and employés, be and they are hereby enjoined from
acquiring, or attempting to acquire, further stock of either of
the aforesaid railway companies; that the Northern Securities
Company be enjoined from voting the aforesaid stock which
it now holds or may acquire, and from attempting to vote it,
at any meeting of the stockholders of either of the aforesaid
railway companies and from exercising or attempting to exer-
cise any control, direetion, supervision or influence whatsoever
over the acts and doings of said railway companies, or either
of them, by virtue of its holding such stock therein; that the
Northern Pacific Railway Company and the Great Northern
Railway Company, their officers, directors, servants and agents,
be and they are hereby respectively and collectively enjoined
from permitting the stock aforesaid to be voted by the North-
ern Securities Company, or in its behalf, by its attorneys or
agents, at any corporate election for directors or officers of
cither of the aforesaid railway companies; that they, together
with their officers, directors, servants and agents, be likewise
enjoined and respectively restrained from paying any dividends
to the Northern Securities Company on account of stock in
either of the aforesaid railway companies which it now claims
to own and hold; and that the aforesaid railway companies,
their 'ofﬁcers, directors, servants and agents, be enjoined from
permitting or suffering the Northern Securities Company or
Py of its officers or agents, as such officers or agents, to exer-
“Ise any control whatsoever over the corporate acts of either
of .the aforesaid railway companies. But nothing herein con-
tained shall be construed as prohibiting the Northern Securi-
Ties 'Company from returning and transferring to the Northern
Itamﬁc Railway Company and the Great Northern Railway
Com[‘)any’ respectively, any and all shares of stock in either
gf said railway companies which said, The Northern Securities
Ompany, may have heretofore received from such stock-
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holders in exchange for its own stock ; and nothing herein con-
tained shall be construed as prohibiting the Northern Securities
Company from making such transfer and assignments of the
stock aforesaid to such person or persons as may now be the
holders and owners of its own stock originally issued in ex-
change or in payment for the stock claimed to have been
acquired by it in the aforesaid railway companies.”

Subsequently, and before the appeal to this court was per-
fected, an order was made in the Circuit Court to this effect:
“That upon the giving of an approved bond to the United
States by or on behalf of the defendants in the sum of fifty
thousand dollars conditioned to prosecute their appeal with
effect and to pay all damages which may result to the United
States from this order, that portion of the injunction contained
in the final decree herein which forbids the Northern Pacific
Railway Company and the Great Northern Railway Company,
their officers, directors, servants and agents, from paying
dividends to the Northern Securities Company on account of
stock in either of the railway companies which the Securities
Company elaims to own and hold, is suspended during the
pendency of the appeal allowed herein this day. All other
portions of the decree and of the injunction it contains remain
in force and are unaffected by this order.”

No valid objection can be made to the decree below, in forlm
or in substance. If there was a combination or conspiracy It
violation of the act of Congress, between the stockholders of
the Great Northern and the Northern Pacific Railway com-
panies, whereby the Northern Securities Company was formed
as a holding corporation, and whereby interstate commerce
over the lines of the constituent companies was restrained, 1t
must follow that the court, in execution of that act, and to
defeat the efforts to evade it, could prohibit the parties t0 the
combination from doing the specific things which being done
would affect the result, denounced by the act. To say that the
court could not go so far is to say that it is powerless to enforce
the act or to suppress the illegal combination, and powerless




NORTHERN SECURITIES CO. «. UNITED STATES. 357
193 U. S. HarwaN, J., Affirming Decree.

to protect the rights of the public as against that combina-
tion.

It is here suggested that the alleged combination had ac-
complished its object before the commencement of this suit,
in that the Securities Company had then organized, and had
actually received a majority of the stock of the two constituent
companies; therefore, it is argued, no effective relief can now
be granted to the Government. This same view was pressed
upon the Circuit Court, and was rejected. It was completely
answered by that court when it said: ¢‘ Concerning the second
contention, we observe that it would be a novel, not to say
absurd, interpretation of the Anti-Trust Act to hold that after
an unlawful combination is formed and has acquired the
power which it had no right to acquire, namely, to restrain
commerce by suppressing competition, and is proceeding to
use it and execute the purpose for which the combination was
formed, it must be left in possession of the power that it has
acquired, with full freedom to exercise it. Obviously the act,
when fairly interpreted, will bear no such construction. Con-
gress aimed to destroy the power to place any direct restraint
on interstate trade or commerce, when by any combination
or conspiracy, formed by either natural or artificial persons,
?Uﬂh 2 power had been acquired; and the Government may
Intervene and demand relief as well after the combination is
fully organized as while it is in process of formation. In this
mSt«‘mfte, as we have already said, the Securities Company
made itself o party to a combination in restraint of interstate
_("Ommel‘"ce that antedated its organization, as soon as it came
Into existence, doing so, of course, under the direction of the
‘iery individuals who promoted it.” The Cireuit Court has
;;:ed only Wh{lt the actual situation demanded. Its decree
e ohe nothing more than to meet the requirements of the

atute. Tt could not have done less without declaring its

!Npoteney in dealing with those who have violated the law.
The decry

of the origina] g

ee, if executed, will destroy, not the property interests

tockholders of the constituent companies, but
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the power of the holding corporation as the instrument of an
illegal combination of which it was the master spirit, to do
that which, if done, would restrain interstate and international
commerce. The exercise of that power being restrained, the
object of Congress will be accomplished; left undisturbed,
the act in question will be valueless for any practical pur-
pose.

It is said that this statute contains criminal provisions and
must therefore be strictly construed. The rule upon that sub-
ject is a very ancient and salutary one. It means only that
we must not bring cases within the provisions of such a statute
that are not clearly embraced by it, nor by narrow, technical
or forced construction of words, exclude cases from it that are
obviously within its provisions. What must be sought for
always is the intention of the legislature, and the duty of the
court is to give effect to that intention as disclosed by the
words used.

As early as the case of King v. Inhabitants of Hodnett, 1 T. R.
96, 101, Mr. Justice Buller said: ““It is not true that the courts
in the exposition of penal statutes are to narrow the construe-
tion.” In United States v. Wiltherger, 5 Wheat. 76, 95, Chief
Justice Marshall, delivering the judgment of this court and
referring to the rule that penal statutes are to be congfrued
strietly, said: “Tt is a modification of the ancient maxim, and
amounts to this, that though penal laws are to be construed
strictly, they are not to be construed so strictly as to defeat
the obvious intention of the legislature. The maxim is not
to be so applied as to narrow the words of the statute to the
exclusion of cases which those words, in their ordinary accepta-
tion, or in that sense in which the legislature has obviouﬁly
used them, would comprehend. The intention of the legis-
lature is to be collected from the words they employ. Where
there is no ambiguity in the words, there is no room for con-
struction.” In United States v. Morris, 14 Pet. 464, 475, t‘h‘S
court, speaking by Chief Justice Taney, said: “‘In expounding
a penal statute the court certainly will not extend it beyond

-
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the plain meaning of its words; for it has been long and well
settled that such statutes must be construed strictly. Yet
the evident intention of the legislature ought not to be defeated
by a forced and overstrict construetion. 5 Wheat. 95.” So,
in The Schooner Industry, 1 Gall. 114, 117, Mr. Justice Story
said: “We are undoubtedly bound to construe penal statutes
strictly; and not to extend them beyond their obvious meaning
by strained inferences. On the other hand, we are bound to
interpret them according to the manifest import of the words,
and to hold all cases which are within the words and the mis-
chiefs to be within the remedial influence of the statute.” In
another case the same eminent jurist said: “I agree to that
rule in its true and sober sense; and that is, that penal statutes
are not to be enlarged by implication or extended to cases not
obviously within their words and purport. . . . In short,
it appears to me that the proper course in all these cases is to
search out and follow the true intent of the legislature, and to
adopt that sense of the words which harmonizes the best with
the context, and promotes in the fullest manner the apparent
policy and objects of the legislature.” United States v. Wainn,
3 Sumner, 209, 211, 212. In People v. Bartow, 6 Cowen, 290,
jche highest court of New York said: ““ Although a penal statute
13 t.o be construed strictly, the court are not to disregard the
Plain intent of the legislature. Among other things, it is well
settled that a statute which is made for the good of the publie,
ought, although it be penal, to receive an equitable construc-
tion.” - So, in Commonwealth v. M artin, 17 Massachusetts, 359,
362, .the highest court of Massachusetts said: “If a statute,
creating or increasing a penalty, be capable of two construc-
thn_s, undoubtedly that construction which operates in favor
Of‘hfe or liberty is to be adopted; but it is not justifiable in
this, any more than in any other case, to imagine ambiguities,
Merely that a lenient construction may be adopted. If such

Were the privilege of a court, it would be easy to obstruet
the public win i
hi

n almost every statute enacted; for it rarely
appens that one is so precise and exact in its terms, as to
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preclude the exercise of ingenuity in raising doubts about its
construction.” There are cases almost without number in
this country and in England to the same effect.

Guided by these long-established rules of construction, it is
manifest that if the Anti-Trust Aet is held not to embrace a
case such as is now before us, the plain intention of the legis-
lative branch of the Government will be defeated. If Congress
has not, by the words used in the act, deseribed this and like
cases, it would, we apprehend, be impossible to find words that
would deseribe them. This, it must be remembered, is a suit
in equity, instituted by authority of Congress ‘“to prevent and
restrain violations of the act,” § 4; and the court, in virtue of
a well settled rule governing proceedings in equity, may mould
its decree so as to accomplish practical results—such results
as law and justice demand. The defendants have no just
cause to complain of the decree, in matter of law, and it should
be affirmed.

The judgment of the court is that the decree below be and
hereby is affirmed, with liberty to the Circuit Court to proceed

in the execution of its decree as the circumstances may requue.
Affirmed.

Mr. JusTticE BREWER, concurring.

I cannot assent to all that is said in the opinion just an-
nounced, and believe that the importance of the case and the
questions involved justify a brief statement of my views.

First, let me say that while I was with the majority of the
court in the decision in United States v. Freight Assocz’atioﬁ,
166 U. S. 290, followed by the cases of United States V. Joint
Traffic Association, 171 U. 8. 505, Addyston Pipe & Steel Com-
pany v. United States, 175 U. 8. 211, and Montague & Co. i
Louwry, 193 U. S. 38, decided at the present term, and while
a further examination (which has been induced by the able and
exhaustive arguments of counsel in the present case) has not
disturbed the conviction that those cases were rightly decided,
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I think that in some respects the reasons given for the judg-
ments cannot be sustained. Instead of holding that the Anti-
Trust Actincluded all contracts, reasonable or unreasonable,
in restraint of interstate trade, the ruling should have been that
the contracts there presented were unreasonable restraints of
interstate trade, and as such within the scope of the act. That
act, as appears from its title, was leveled at only ‘‘unlawful
restraints and monopolies.” Congress did not intend to reach
and destroy those minor contracts in partial restraint of trade
which the long course of decisions at common law had affirmed
were reasonable and ought to be upheld. The purpose rather
was to place a statutory prohibition with prescribed penalties
and remedies upon those contracts which were in direct re-
straint of trade, unreasonable and against public policy.
Whenever a departure from common law rules and definitions
is claimed, the purpose to make the departure should be clearly
shown. Such a purpose does not appear and such a departure
was not intended.

Further, the general language of the act is also limited by the
power which each individual has to manage his own property
and determine the place and manner of its investment. Free-
dom of action in these respects is among the inalienable rights
f’f every citizen. If, applying this thought to the present case,
1t appeared that Mr. Hill was the owner of a majority of the
stock in the Great Northern Railway Company he could not
b_y any act of Congress be deprived of the right of investing
his ?urplus means in the purchase of stock of the Northern
tPa01ﬁ? R_ailw%y Company, although such purchase might tend
0 Vebt' In him through that ownership a control over both
;(I’Z‘P»‘tmes. In‘other words, the right, which all other citizens
. : };h(;f gurchasmg Northern Pacifie stock could not be denied
St ¥ tgongress because of his ownership f)f st‘:ock in the
- Great(;\rr ern Company. Such was the_ ruhn'g in {’earsall
said | 67017‘fh6:’m Railway, 161 U. S 646, in which this court
e Gp~ 2, In reference to the right of the stockholders of

reat Northern Company to purchase the stock of the
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Northern Pacific Railway Company: ‘Doubtless these stock-
holders could lawfully acquire by individual purchases a ma-
jority, or even the whole of the stock of the reorganized com-
pany, and thus possibly obtain its ultimate control; but the
companies would still remain separate corporations with no
interests, as such, in common.”

But no such investment by a single individual of his means
is here presented. There was a combination by several indi-
viduals separately owning stock in two competing railroad
companies to place the control of both in a single corporation.
The purpose to combine and by combination destroy com-
petition existed before the organization of the corporation, the
Securities Company. That corporation, though nominally
having a capital stock of $400,000,000, had no means of its
own; $30,000 in cash was put into its treasury, but simply
for the expenses of organization. The organizers might just
as well have made the nominal stock a thousand millions as
four hundred, and the corporation would have been no richer
or poorer. A corporation, while by fiction of law recognized
for some purposes as a person and for purposes of jurisdiction
as a citizen, is not endowed with the inalienable rights of a
natural person. It is an artificial person, created and existing
only for the convenient transaction of business. In this case
it was a mere instrumentality by which separate railroad prop-
erties were combined under one control. That combination
is as direct a restraint of trade by destroying competition a3
the appointment of a committee to regulate rates. The pro-
hibition of such a combination is not at all inconsistent with
the right of an individual to purchase stock. The transfer of
stock to the Securities Company was a mere incident, the
manner in which the combination to destroy competition and
thus unlawfully restrain trade was carried out.

If the parties interested in these two railroad companies can,
through the instrumentality of a holding corporation, place
both under one control, then in like manner, as was conceded
on the argument by one of the counsel for the appellants, could
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the control of all the railroad companies in the country be
placed in a single corporation. Nor need this arrangement
for control stop with what has already been done. The holders
of $201,000,000 of stock in the Northern Securities Company
might organize another corporation to hold their stock in that
company, and the new corporation holding the majority of the
stock in the Northern Securities Company and acting in obedi-
ence to the wishes of a majority of its stockholders would
control the action of the Securities Company and through it
the action of the two railroad companies, and this process
might be extended until a single corporation whose stock was
owned by three or four parties would be in practical control
of both roads, or, having before us the possibilities of com-
bination, the control of the whole transportation system of the
country. I cannot believe that to be a reasonable or lawful
restraint of trade.

Again, there is by this suit no interference with state control.
It is a recognition rather than a disregard of its action. This
merging of control and destruction of competition was not
authorized, but specifically prohibited by the State which
created one of the railroad companies, and within whose
boundaries the lines of both were largely located and much
of their business transacted. The purpose and policy of the
State are therefore enforced by the decree. So far as the work
of t?le two railroad companies was interstate commerce, it was
subject to the control of Congress, and its purpose and policy
Were expressed in the act under which this suit was brought.

I't must also be remembered that under present conditions
a single railroadis, if not a legal, largely a practical, monopoly,
anq the arrangement by which the control of these two com-
gzzn% roads was merged in a single corporation broadens and
A fn s such monopolx. I car%not look upon it as other than
memereason.able cqmblgatlon in restraint of interstate com-
Spivrit;;()tn}? n conflict with state law and within the letter and
. the sta'Ltute and the power of Congress. Therefore I

fieur in the judgment of affirmance.
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I have felt constrained to make these observations for fear
that the broad and sweeping language of the opinion of the
court might tend to unsettle legitimate business enterprises,
stifle or retard wholesome business activities, encourage im-
proper disregard of reasonable contracts and invite unnecessary
litigation.

Mr. Justice WHaITE, with whom concurred MRr. CHIEF
Justice Fuiier, Mr. Justice Peckuam, and MR. JUSTICE
Howrumes, dissenting.

The Northern Securities Company is a New Jersey corpo-
ration; the Great Northern Railway Company, a Minnesota
one; and the Northern Pacific Railway Company, a Wisconsin
corporation. Whilst in the argument at bar the Govern-
ment referred to the subject, nevertheless it expressly dis-
claimed predicating any claim for relief upon the fact that the
predecessor in title of the Northern Pacific Railway Company
was a corporation created by act of Congress. That fact,
therefore, may be eliminated.

The facts essential to be borne in mind to understand my
point of view, without going into details, are as follows: The
lines of the Northern Pacific and the Great Northern Railway
companies are both transcontinental, that is, trunk lines to
the Pacific Ocean, and in some aspects are conceded to be
competing. Mr. Morgan and Mr. Hill and a few persons in-
mediately associated with them separately acquired and owned
capital stock of the Northern Pacific Railway Company, a8
gregating a majority thereof. Mr. Hill and others assoc-
ated with him owned, in the same manner, about one-third of
the capital stock of the Great Northern Railway Company,
the balance of the stock being distributed among about Pight‘
een hundred stockholders. Although Mr. Hill and his -
mediate associates owned only one-third of the stock, the e
fidence reposed in Mr. Hill was such that, through proxies,
his influence was dominant in the affairs of that company:
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Under these circumstances Mr. Morgan and Mr. Hill organized
under the laws of New Jersey the Northern Securities Com-
pany. The purpose was that the company should become the
holder of the stock of the two railroads. This was to be ef-
fected by having the Northern Securities Company give its
stock in exchange for that of the two railroad companies.
Whilst the purpose of the promoters was mainly to exchange
the stock held by them in the two railroads for the Northern
Securities Company stock, nevertheless the right of stock-
holders generally in the two railroads to make a similar ex-
change or to sell their stock to the Securities Company was
provided for. Under the arrangement the Northern Securi-
ties Company came to be the registered holder of a majority
of the stock of both the railroads. It is not denied that the
charter, and the acts done under it, of the Northern Securities
Company, were authorized by the laws of New Jersey, and,
therefore, in so far as those laws were competent to sanction
the transaction, the corporation held the stock in the two rail--
roads secured by the law of the State of its domieil.

The government by its bill challenges the right of the North-
ern Securities Company to hold and own the stock in the two
tailroads.  The grounds upon which the relief sought was
ba_sed were, generally speaking, as follows: That as the two
railroads were competing lines engaged in part in interstate
commerce, the creation of the Northern Securities Company
and the acquisition by it of a majority of the stock of both
roads was contrary to the act of Congress known as the Anti-
Trust Act. 26 Stat. 209. The clauses of the act which it
Was charged were violated were the first section, declaring
llegal ““every contraet, combination in the form of trust or
otherwise, or conspiracy, in restraint of trade or commerce
amm}g the several States, or with foreign nations;” and the
Provisions of the second section making it a misdemeanor for
?f‘y person to ““monopolize, or attempt to monopolize, or com-
l?lne Or conspire with any other person or persons, to monopo-
lize any part of the trade or commerce among the several
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States or with foreign nations.” The court below sustained
the contentions of the government. It, therefore, enjoined
the two railroad companies from allowing the Northern Se-
curities Company to vote the stock standing in its name or to
pay to that company any dividends upon the stock by it held.
On the giving, however, of a bond fixed by the court below
the decree relating to the payment of dividends was sus-
pended pending the appeal to this court.

The court recognized, however, the right of the Northern
Securities Company to retransfer the stock in both railroads
to the persons from whom it had been acquired. The correct-
ness of the decree below is the question presented for decision.

Two questions arise. Does the Anti-Trust Act, when rightly
interpreted, apply to the acquisition and ownership by the
Northern Securities Company of the stock in the two railroads,
and, second, if it does, had Congress the power to regulate or
control such acquisition and ownership? As the question of
power lies at the root of the case, T come at once to consider
that subject. Before doing so, however, in order to avoid
being misled by false or irrelevant issues, it is essential to
briefly consider two questions of fact. It is said, first, that
the mere exchange by the Northern Securities Company of
its stock for stock in the railroads did not make the Northef‘n
Securities Company the real owner of the stock in the rail-
roads, since the effect of the transaction was to cause the Se-
curities Company to become merely the custodian or trustee
of the stock in the railroads; second, that as the two railroads
were both over-capitalized, stock in them furnished no suf-
ficient consideration for the issue of the stock of the Northern
Securities Company. It would suffice to point out, (l,'that
the proof shows that nearly nine million dollars were palq by
the Securities Company for a portion of the stock acquired
by it, and that, moreover, nearly thirty-five million dollars were
expended by the Securities Company in the purchase of bonds
of the Northern Pacific Company, which have been con.verted
by the Securities Company into the stock of that railroad,
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which the Securities Company now holds; and, b, that the
market value of the railroad stocks is, moreover, indisputably
shown by the proof to have been equal to the value fixed on
them for the purpose of the exchange or purchase of such
stock by the Northern Securities Company. Be this as it
may, it is manifest that these considerations can have no
possible influence on the question of the power of Congress in
the premises; and therefore the suggestions can serve only to
obscure the controversy. If the power was in Congress to
legislate on the subject it becomes wholly immaterial what
was the nature of the consideration paid by the company for
the stock by it acquired and held if such acquisition and owner-
ship, even if real, violated the act of Congress. If on the con-
trary the authority of Congress could not embrace the right
of the Northern Securities Company to acquire and own the
stock, the question of what consideration the Northern Se-
curities Company paid for the stock or the method by which
it was transferred must necessarily be beyond the scope of the
act of Congress.

In testing the power of Congress I shall proceed upon the
assumption that the act of Congress forbids the acquisition of
a majority of the stock of two competing railroads engaged in
part in interstate commerce by a corporation or any combina~
tion of persons.

The authority of Congress, it is conceded by all, must rest
o the power delegated by the eighth section of the first
article of the Constitution, ““to regulate Commerce with for-
e Nations, and among the several States and with the
Indian tribes.” The proposition upon which the case for
_the government depends then is that the ownership of stock
0 railroad corporations created by a State is interstate
commerce, wherever the railroads engage in interstate com-
Ierce,

([eﬁzrgﬁo outfs?\‘ff the .absolut.e correctness is anmitted of the
i 0 of Mr. Chief Justice Marshall in Gibbons v. Ogden,
power of Congress to regulate commerce among the
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States and with foreign nations ‘‘is complete in itsell and may
be exercised to its utmost extent, and acknowledges no limita-
tions other than are prescribed in the Constitution;” and that if
the end to be accomplished is within the scope of the Constitu-
tion, “all means which are appropriate, which are plainly
adapted to that end and which are not prohibited, are con-
stitutional.”

The plenary authority of Congress over interstate commerce,
its right to regulate it to the fullest extent, to fix the rates to
be charged for the movement of interstate commerce, to legis-
late concerning the ways and vehicles actually engaged in such
traffic, and to exert any and every other power over such
commerce which flows from the authority conferred by the
Constitution, is thus conceded. But the concessions thus
made do not concern the question in this case, which is not
the scope of the power of Congress to regulate commerce, but
whether the power extends to regulate the ownership of stock
in railroads, which is not commerce at all. The confusion
which results from failing to observe this distinction wil
appear from an accurate analysis of Gibbons v. Ogden, for in
that case the great Chief Justice was careful to define the
commerce, the power to regulate which was conferred upon
Congress, and in the passages which I have previously quoted,
simply pointed out the rule by which it was to be determined
in any case whether Congress, in acting upon the subject, had
gone beyond the limits of the power to regulate commerceas
it was defined in the opinion. Accepting the test announCFtl
in Gibbons v. Ogden for determining whether a given exercis
of the power to regulate commerce has in effect transcende‘d
the limits of regulation, it is essential to accept also the lumi-
nous definition of commerce announced in that case andap-
proved so many times since, and hence to test the question for
decision by that definition. The definition is this: ‘ Commerce
undoubtedly is traffic, but it is something more, it is inter-
course. It describes the commercial intercourse between 4
tions and parts of nations in all its branches, and s regulated
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by prescribing rules for carrying on that intercourse.” (Italics
mine.)

Does the delegation of authority to Congress to regulate
commerce among the States embrace the power to regulate
the ownership of stock in state corporations, because such
corporations may be in part engaged in interstate commerce?
Certainly not, if such question is to be governed by the defini-
tion of commerce just quoted from Gibbons v. Ogden. Let me
analyze the definition. Commerce undoubtedly is traffic,
but it is something more, it is intercourse;” that is, traffic
between the States and intercourse between the States. I
think the ownership of stock in a state corporation cannot be
said to be in any sense traffic between the States or intercourse
between them. The definition continues: “It describes the
commercial intercourse between nations and parts of nations.”
Can the ownership of stock in a state corporation, by the most
latitudinarian construction, be embraced by the words ““com-
mercial intercourse between nations and parts of nations?”
And to remove all doubt, the definition points out the meaning .
of the delegation of power to regulate, since it says that it is
to be ““regulated by preseribing rules for carrying on that inter-
course.” Can it in reason be maintained that to preseribe
rules governing the ownership of stock within a State in a
corporation created by it is within the power to prescribe
rl‘lles for the regulation of intercourse between citizens of
different States?

But if the question be looked at with reference to the powers
of the Federal and state governments, the general nature of
the one and the local character of the other, which it was the
purpose O'f the Constitution to create and perpetuate, it seems
FO me evident that the contention that the authority of the
;‘i;??toiljlc Government under the commerce clause givles the
Charteredoggress to I‘egula‘?e thfa ownership of stock ir} railroads
Panin ¥ state authority, is absolutely destructive of the

mendment to the Constitution, which provides that

the powers not delegated to the United States by the Consti-
YOL, CXC111—24
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tution, nor prohibited by it to the States, are reserved to the
States respectively or to the people.” This must follow, since
the authority of Congress to regulate on the subject can in
reason alone rest upon the proposition that its power over
commerce embraces the right to control the ownership of rail-
roads doing in part an interstate commerce business. But
power to control the ownership of all such railroads would
necessarily embrace their organization. Hence it would result
that it would be in the power of Congress to abrogate every
such railroad charter granted by the States from the beginning
if Congress deemed that the rights conferred by such state
charters tended to restrain commerce between the States or
to create a monopoly concerning the same.

Besides, if the principle be acceded to, it must in reason be
held to embrace every consolidation of state railroads which
may do in part an interstate commerce business, even although
such consolidation may have been expressly authorized by the
laws of the States creating the corporations.

It would likewise overthrow every state law forbidding such
consolidations, for if the ownership of stock in state corpora-
tions be within the regulating power of Congress under the
commerce clause and can be prohibited by Congress, it would
be within the power of that body to permit that which it had
the right to prohibit.

But the principle that the ownership of property is embraced
within the power of Congress to regulate commerce, whenever
that body deems that a particular character of ownership, if
allowed to continue, may restrain commerce between the Sta.teS
or create a monopoly thereof, is in my opinion in conflict with
the most elementary conceptions of rights of property. For
it would follow if Congress deemed that the acquisition by
one or more individuals engaged in interstate commerce .Of
more than a certain amount of property would be prejudlCIB«I
to interstate commerce, the amount of property held or the
amount which could be employed in interstate cominerce
could be regulated,
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In the argument at bar many of the consequences above
indicated as necessarily resulting from the contention made
were frankly admitted, since it was conceded that, even al-
though the holding of the stock in the two railroads by the
Northern Securities Company which is here assailed, was
expressly authorized by the laws of both the States by which
the railroad corporations were created, as it was by the law
of the State of New Jersey, nevertheless as such authority, if
exerted by the States, would be a regulation of interstate com-
meree, it would be repugnant to the Constitution as an attempt
on the part of the States to interfere with the paramount au-
thority of Congress on that subject. True, this assertion, made
in the oral argument, in the printed argument is qualified by
an intimation that the rule would not apply to state action
taken before the adoption of the Anti-Trust Act, since up to
that time, in consequence of the inaction of Congress on the
subject, the States were free to legislate as they pleased regard-
ing the matter. But this suggestion is without foundation
to rest on. It has long since been determined by this court
that where a particular subject matter is national in its char-
acter and requires uniform regulation, the absence of legislation
by Congress on the subject indicates the will of Congress that
the subject should be free from state control. County of
M.«)bille v. Kimball, 102 U. S. 691; Robbins v. Shelby Taring
Dustrict, 120 U. S. 489, 493 ; United States v. E. C. Knight Com-
pany, 156 U. 8. 1.

‘ It is said, moreover, that the decision of this case does not
{HVolYe the consequences above pointed out, since the only
18sue 1n this case is the right of the Northern Securities Com-
Pany to a(_@quire and own the stock. The right of that company
to do 80, 1t is argued, is one thing; the power of individuals or
corporau(?ns, when not merely organized to hold stock, an
?Fnht;rzlnyl dlfferel?t thing. .My mind fails to seize the distinetion.
TS Bt’ piimlse b.y which the power qf Congress can be- ex-
Coxﬁpan 0 the subject matter of the right of the Securities
“oHipany to own the stock must be the proposition that such
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ownership is within the legislative power of Congress, and if
that proposition be admitted it is not perceived by what
process of reasoning the power of Congress over the subject
matter of ownership is to be limited to ownership by particular
classes of corporations or persons. If the power embraces
ownership, then the authority of Congress over all ownership
which in its judgment may affect interstate commerce neces-
sarily exists. In other words, the logical result of the asserted
distincetion amounts to one of two things. Either that nothing
is decided or that a decree is to be entered having no foundation
upon which to rest. This is said because if the control of the
ownership of stock in competing roads by one and the same
corporation is within the power of Congress, and creates a
restraint of trade or monopoly forbidden by Congress, it is not
conceivable to me how exactly similar ownership by one or
more individuals would not create the same restraint or mo-
nopoly, and be equally within the prohibition which it is decided
Congress has imposed. Besides the incongruity of the con-
clusion resulting from the alleged distinction, to admit it would
do violence to both the letter and spirit of the Constitution,
since it would in effect hold that, although a particular act was
a burden upon interstate commerce or a monopoly thereof,
individuals could lawfully do the act, provided only they
did not use the instrumentality of a corporation. But this
court long since declared that the power to regulate commerce,
conferred upon Congress, was ‘‘general and includes alike
commerce by individuals, partnerships, associations and cor-
porations.” Paul v. Virginia, 8 Wall. 168, 183.

Indeed, the natural reluctance of the mind to follow an
erroneous principle to its necessary conclusion, and thus to
give effect to a grievous wrong arising from the erroneous
principle, is an admonition that the principle itself is wrong.
That admonition, I submit, is conclusively afforded by the
decree which is now affirmed. Without stopping to point O_Ut'
what seems to me to be the confusion, contradiction and denial
of rights of property which the decree exemplifies, let, me s€¢
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if in effect it is not at war with itself and in conflict with the
principle upon which it is assumed to be based.

Fundamentally considered, the evil sought to be remedied
is the restraint of interstate commerce and the monopoly
thereof, alleged to have been brought about, through the
acquisition by Mr. Morgan and Mr. Hill and their friends and
associates, of a controlling interest in the stock of both the
roads. And yet the decree, whilst forbidding the use of the
stock by the Northern Securities Company, authorizes its
return to the alleged conspirators, and does not restrain them
from exercising the control resulting from the ownership. If
the conspiracy and combination existed and was illegal, my
mind fails to perceive why it should be left to produce its full
force and effect in the hands of the individuals by whom it was
charged the conspiracy was entered into.

It may, however, be said that even if the results which I
have indicated be held necessarily to arise from the principles
contended for by the government, it does not follow that such
power would ever be exerted by Congress, or, if exerted, would
be enforced to the detriment of charters granted by the States
to railroads or consolidations thercof, effected under state
a}lt.hority, or the ownership of stock in such railroads by in-
dividuals, or the rights of individuals to acquire property by
purChané, lease or otherwise, and to make any and all contracts
toncerning property which may thereafter become the subject
matter of interstate commerce. The first suggestion is at
once met by the consideration that it has been decided by
.t]llS court that, as the Anti-Trust Act forbids any restraint,
1Itf tll}flf:ifosﬁ embraces. even reasonable contracts or agreements.
N:)I‘ther,n Szcowigrshlp of the §tock of the two raﬂroa('is by the
e OwnerShlilrl 1ei*.1 Company is r(?pu.gn.ant to the act it follows
A Wouldpl,) whether by. th'e 1nd1v1dua¥ or another corpo-
Bies %he i de equa.ll)f within the prohlbltlops of t}.le act.
ot econd, true 1't 1s that by the terms of the Anti-Trust

' power to put its provisions in motion is, as to many

Particulars, confided to the highest law officer of the govern-
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ment, and if that officer did not invoke the aid of the courts
to restrain the rights of the railroads previously chartered by
the States to enjoy the benefits conferred upon them by state
legislation, or to prevent individuals from exercising their
right of ownership and contract, the law in these respects
would remain a dead letter. But to indulge in this assumption
would be but to say that the law would not be enforced by the
highest law officer of the government, a conclusion which, of
course, could not be indulged in for a moment. In any view,
such suggestion but involves the proposition that vast rights
of property, instead of resting upon econstitutional and legal
sanction, must alone depend upon whether an executive officer
might eleet to enforce the law—a conclusion repugnant to
every principle of liberty and justice.

Having thus by the light of reason sought to show the un-
soundness of the proposition that the power of Congress to
regulate commerce extends to controlling the acquisition and
ownership of stock in state corporations, railroad or otherwise,
because they may be doing an interstate commerce business,
or to the consolidation of such companies under the sanction
of state legislation, or to the right of the citizen to enjoy his
freedom of contract and ownership, let me now endeavor t0
show, by a review of the practices of the governments, both
state and national, from the beginning and the adjudications
of this court, how wanting in merit is the proposition con-
tended for. It may not be doubted that from the foundation
of the government, at all events to the time of the adoption
of the Anti-Trust Act of 1890, there was an entire absence of
any legislation by Congress even suggesting that it was deemed
by any one that power was possessed by Congress to control
the ownership of stock in railroad or other corporations, be-
cause such corporations engaged in interstate commerce. On
the contrary, when Congress came to exert its authority o
regulate interstate commerce as carried on by railroads, man-
fested by the adoption of the interstate commerce act, 24 Stat.
379, it sedulously confined the provisions of that act to the
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carrying on of interstate commerce itself, including the reason-
ableness of the rates to be charged for carrying on such com-
merce and other matters undeniably concerning the fact of
interstate commerce. The same conception was manifested
subsequently in legislation concerning safety appliances to be
used by railroads, since the provisions of the act were confined
to such appliances when actually employed in the business of
interstate commerce. 27 Stat. 531. It also may not be
doubted that from the beginning the various States of the
Union have treated the incorporation and organization of
railroad companies and the ownership of stock therein as
matters within their exclusive authority. Under this con-
ception of power in the States, universally prevailing and
always acted upon, the entire railroad system of the United
States has been built up. Charters, leases and consolidations
under the sanction of state laws lie at the basis of that enor-
mous sum of property and those vast interests represented
by the railroads of the United States. Extracts from the
reports of the Interstate Commerce Commission and from a
standard authority on the subject, which were received in
evidence, demonstrate that in effect nearly every great railroad
system in the United States is the result of the consolidation
and unification of various roads, often competitive, such con-
solidation or unification of management having been brought
about in every econceivable form, sometimes by lease under
state authority, sometimes by such leases made where there
Was no prohibition against them, and by stock acquisitions
m&df% by persons or corporations in order to acquire a con-
trOlh.ng interest in both roads. Without stopping to recite
details on the subject, I content myself with merely mentioning
afew of the instances where great systems of railroad have been
formed by the unification of the management of competitive
road§, by consolidation or otherwise, often by statutory au-
thority. Thege instances embrace the Boston and Maine
System, the New York, New Haven and Hartford, the New
York Central, the Reading, and the Pennsylvania systems.
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One of the illustrations—as to the New York Central system
—is the case of the Hudson River Railroad on one side of the
Hudson River and the West Shore Railroad on the other, both
parallel roads and directly competitive, and both united in
one management hy authority of a legislative act. It isindeed
remarkable, if the whole subject was within the paramount
power of Congress and not within the authority of the States,
that there should have been a universal understanding to the
contrary from the.beginning. When it is borne in mind that
such universal action related to interests of the most vital
character, involving property of enormous amount concerning
the welfare of the whole people, it is impossible in reason to
deny the soundness of the assumption that it was the universal
conviction that the States, and not Congress, had control of
the subject matter of the organization and ownership of rail-
roads created by the States. And the same inference is appli-
cable to the condition of things which has existed since the
adoption of the Anti-Trust Act in 1890. Who can deny that
from that date to this consolidations and unification of man-
agement, by means of leases, stock ownership by individuals
or corporations, have been carried on, when not prohibited by
state laws, to a vast extent, and that during all this timéf,
despite the energy of the government in invoking the Anti-
Trust Law, that no assertion of power in Congress under that
act to control the ownership of stock was ever knowingly made
until first asserted in this cause. Quite recently Congress has
amended the interstate commerce act by provisions deemed
essential to make its prohibitions more practically operative,
and yet no one of such provisions lends itself even to the
inference that it was deemed by any one that the power of
Congress extended to the control of stock ownership. Cer-
tainly the States have not so considered it. As a matter of
public history it is to be observed that not long since, by
authority of the legislature of the State of Massachusetts, @
controlling interest by lease of the Boston and Albany road
passed to the New York Central system.
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The decisions of this court to my mind leave no room for |
doubt on the subject. As I have already shown, the very '
definition of the power to regulate commerce, as announced |

3D

\

in (Wbbons v. Ogden, excludes the conception that it extends / |

to stock ownership. I shall not stop to review a multitude
of decisions of this court concerning interstate commerce,
which, whilst upholding the paramount authority of Congress
over that subject, at the same time treated it as elementary,
that the effect of the power over commerce between the States
was not to deprive the States of their right to legislate con-
cerning the ownership of property of every character or to
create railroad corporations and to endow them with such
powers as were deemed appropriate, or to deprive the indi-
vidual of his freedom to acquire, own and enjoy property by
descent, contract or otherwise, because railroads or other
property might become the subject of interstate commerce.

In Paul v. Virginia, 8 Wall. 168, the question was as to the
power of the State of Virginia to license a foreign insurance
company, and one of the contentions considered was whether
the contract of insurance, since it was related to commerce,
Was within the regulating power of Congress and not of the
State of Virginia. The proposition was disposed of in the
following language (p. 183):

“Issuing 3 policy of insurance is not a transaction of com-
merce.  The policies are simply contracts of indemnity against
loss by fire, entered into between the corporations and the
assured, for a consideration paid by the latter. These con-
tracts are not articles of commeree in any proper meaning of
'the word. They are not subjects of trade and barter offered
In the market as something having an existence and value
H'ldependent of the parties to them. They are not commodi-
ties to be shipped or forwarded from one State to another, and
}t)};irv:] put up for sal(?. They are like other personal contracts
W@ E:;ln Igartles which are com.pleted by their signature and
e sfer of t}%e consideration. Such contracts are not

erstate transactions, though the parties may be domiciled

§
¢
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in different States. The policies do not take effect—are not
executed contracts—until delivered by the agent in Virginia.
They are, then, local transactions, and are governed by the
local law. They do not constitute a part of the commerce
between the States any more than a contract for the purchase
and sale of goods in Virginia by a citizen of New York whilst
in Virginia would constitute a portion of such commerce.”

In other words, the court plainly pointed out the distinction
between interstate commerce as such and the contracts con-
cerning, or the ownership of property which might become the
subjects of interstate commerce. And the authority of Poul
v. Virginia has been repeatedly approved in subsequent cases,
which are so familiar as not to require citation.

In Railroad Co. v. Maryland, 21 Wall. 456, the question was
this: The State of Maryland had chartered the Baltimore and
Ohio Railroad Company, and in the charter had imposed upon
it the duty of paying to the State a certain proportion of allits
receipts from freight, which applied as well to interstate as
domestic freight. The argument was that these provisions
were repugnant to the commerce clause, because they neces-
sarily increased the sum which the railroad would have to
charge, and thereby constituted a regulation of commerce.
The court held the law not to be repugnant to the Constitution,
and in the course of the opinion said (p. 473):

“In view, however, of the very plenary powers which a
State has always been conceded to have over its own territory,
its highways, its franchises and its corporations, we cannot
regard the stipulation in question as amounting to either of
these unconstitutional acts.” o

True it is that some of the expressions used in the opinion
in the case just cited, giving rise to the inference that 'there
was power in the State to regulate the rates of freight on inter-
state commerce, may be considered as having been overruled
by Wabash Railroad Company v. lllinois, 118 U. 8. 557. But
that case also in the fullest manner pointed out the fact that
the power to regulate commerce, conferred on Congress by the




NORTHERN SECURITIES CO. ». UNITED STATES. 379
193 U. 8. Wairg, J., The Cuier JusticE, PEckraM, HorLMEs, JJ., dissenting.

Constitution, related not to the mere ownership of property
or to contracts concerning property, because such property
might subsequently be used in interstate commerce or become
the subject of it. For instance, the definition given of inter-
state commerce in Gbbons v. Ogden, previously referred to,
was reiterated and in addition the definition expounded in
County of Mobile v. Kimball, 102 U. 8. 691, was approvingly
quoted. That definition was as follows (p. 574):

“ ‘Commerce with foreign countries and among the States,
strictly construed, consists in intercourse and traffic, including
in these terms navigation and the transportation and transit
of persons and property, as well as the purchase, sale and
exchange of commodities. For the regulation of commerce
as thus defined there can be only one system of rules, applicable
alike to the whole country ; and the authority which can act for
the whole country can alone adopt such a system. Action
upon it by separate States is not, therefore, permissible. Lan-
guage affirming the exclusiveness of the grant of power over
commerce as thus defined may not be inaccurate, when it would
be so if applied to legislation wpon subjects which are merely
auziliory to commerce.” ”’

In Ashley v. Ryan, 153 U. S. 436, this was the question:
The property of various railroad corporations operating in the
States of Ohio, Michigan, Indiana, Illinois and Missouri had
been sold under decrees of foreclosure. The purchasers of the
respective lines availed themselves of the Ohio statutes, and
consolidated all the corporations into one so as to form a single
system, the Wabash. On presenting the articles of consolida-
tion t.o the Secretary of State of Ohio, that officer demanded
a fee imposed by the Ohio statutes, predicated upon the sum
total of the capital stock of the consolidated company. This
Z‘;afn rel,\.fused on the ground that the State of Ohio had no right
o I?}elerctehelcharge, and that 1.ts cl.omg SO wWas re.pugnant to the
T 1;: :use of the Constitution ?f the Umte(.i States .and
. contentri eenth Amendment. Thl.S court decided against

on. It held that, as the right to consolidate could
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alone arise from the Ohio law, the corporation could not avail
of that law and avoid the condition which the law imposed.
Speaking of the consolidation, the court said (p. 440):

“The rights thus sought could only be acquired by the grant
of the State of Ohio, and depended for their existence upon the
provisions of its laws. Without that State’s consent they could
not have been procured.”

And, after a copious review of the authorities concerning the
power of the State over the*consolidation, the case was summed
up by the court in the following passage (p. 446):

“Considering, as we do, that the payment of the charge was
a condition imposed by the State of Ohio upon the taking of
corporate being or the exercise of corporate franchises, the
right to which depended solely on the will of that State,” (italics
mine,) ‘“‘and hence that liability for the charge was entirely
optional, we conclude that the exaction constituted no tax
upon interstate commerce, or the right to carry on the same,
or the instruments thereof, and that its enforcement involved
no attempt on the part of the State to extend its taxing power
beyond its territorial limits.”

How a right which was thus decided to depend solely upon
the authority of the States can now be said to depend solely
upon the will of Congress, I do not perceive.

In United States v. E. C. Knight Co., 156 U. S. 1, the facts apd
the relief based on them were thus stated by Mr. Chief Justice
Fuller, delivering the opinion of the court (p. 9):

“By the purchase of the stock of the four Philadelphia
refineries, with shares of its own stock, the American Sugal
Refining Company acquired nearly complete control of the
manufacture of refined sugar within the United States. The
bill charged that the contracts under which these purchases
were made constituted combinations in restraint of trade, and
that in entering into them the defendants combined and con-
spired to restrain the trade and commerce in refined sugar
among the several States and with foreign nations, contrary
to the act of Congress of July 2, 1890.”
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After referring, in a general way, to what constituted a
monopoly or restraint of trade at common law, the question for
decision was thus stated (p. 11):

“The fundamental question is, whether conceding that the
existence of a monopoly in manufacture is established by the
evidence, that monopoly can be directly suppressed under the
act of Congress in the mode attempted by this bill.”

Examining this question as to the power of Congress, it was
observed (p. 11):

“It cannot be denied that the power of a State to protect
the lives, health and property of its citizens, and to preserve
good order and the public morals, ‘the power to govern men
and things within the limits of its dominion,’ is a power origi-
nally and always belonging to the States, not surrendered by
them to the general government, nor directly restrained by
the Constitution of the United States, and essentially exclu-
sive.”

Next, pointing out that the power of Congress over interstate
commerce and the fact that its failure to legislate over subjects
requiring uniform legislation expressed the will of Congress
that the State should be without power to act on that subject,
the court came to consider whether the power of Congress to
regulate commerce embraced the authority to regulate and
con’?rol the ownership of stock in the state sugar refining com-
bamies, because the products of such companies when manu-
factured might, become the subject of interstate commerce.
Elabf)r_ately bassing upon that question and reaffirming the
dE?ﬁm‘.mon of Chief Justice Marshall of commerce, in the con-
stitutional sense, it was held that, whilst the power of Congress
extended to commerce as thus defined, it did not embrace the
ownership of stock in state corporations, because the products
of 'such manufacture might subsequently become the subject
of rlflterstate commerce.

The parallel between the two cases is complete. The one
COTPOration acquired the stock of other and competing corpo-
Tations by exchange for its own. It was conceded, for the
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purposes of the case, that in doing so monopoly had been
brought about in the refining of sugar, that the sugar to be
produced was likely to become the subject of interstate com-
merce, and indeed that part of it would certainly become so.
But the power of Congress was decided not to extend to the
subject, because the ownership of the stock in the corporations
was not itself commerce.

In Pearsall v. The Great Northern Railway Company, 161
U. 8. 646, the question was whether the acquisition by the
Great Northern road of a controlling interest in the stock of
the Northern Pacific Railway Company was a violation of a
Minnesota statute prohibiting the consolidation of competing
lines. It is at once evident that if the subject of consolidation
was within the authority of Congress, as Congress had not
expressed its will upon the subject, the act of the legislature
of Minnesota was void because repugnant to the Constitution
of the United States. But the possibility of such a contention
was not thought of by either party to the cause or by the court
itself. Treating the power of the State as undoubted, the court,
speaking through Mr. Justice Brown, decided that the Min-
nesota law should be enforced. It was pointed out in the
opinion that, as the charter was one granted by the State, the
railroad company anc the ownership of stock therein was §ub-
ject to the state law, and this was made the basis of the decision.
Whilst, however, resting its conclusion upon the power of the
State over the corporation by it created, the court was careful
to recognize that the authority in the State was so complete,
as the company was a state corporation, that the State had
the right, +f it chose to do so, to authorize the consolidation, evern
although the lines were competing. i

In Louisville & Nashville Railroad v. Kentucky, 161 U. >
677, the power of the State to pass a law forbidding th.e G
solidation of competing state railroad corporations doing H;
part an interstate commerce business was again considered, anc
a state statute in which the power was exercised was upheld};
Here, again, it is to be observed that if the consolidation @
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state railroad corporations, because they did in part an inter-
state commerce business, was within the paramount authority
of Congress, that authority was exclusive and the state regu-
lation which the court upheld was void. And this question,
vital to the consideration of the case, and without passing
upon which it could not have been decided did not escape
observation, since it was explicitly pressed upon the court and
was directly determined. The court, speaking through Mr.
Justice Brown, said (pp. 701, 702):

“But little need be said in answer to the final contention of
the plaintiff in error, that the assumption of a right to forbid
the consolidation of parallel and competing lines is an inter-
ference with the power of Congress over interstate commerce.
The same remark may be made with respect to all police regu-
lations of interstate railways. '

* * * * * * * *

“It has never been supposed that the dominant power of
Congress over interstate commerce took from the States the
power of legislation with respect to the instruments of such
commerce, so far as the legislation was within its ordinary
police powers. Nearly all the railways in the country have
been constructed under state authority, and it cannot be
supposed that they intended to abandon their power over them
:‘sts soon as they were finished. The power to construct them
Involves necessarily the power to impose such regulations
RO their operation as a sound regard for the interests of the
publ}c may seem to render desirable. In the division of au-
thquty with respectto interstate railways Congress reserves
FO itself the superior right to control their commerce and forbid
Interference therewith; while to the States remains the power
to create and to regulate the instruments of such commerce,

iot far as necessary to the conservation of the public inter-
S s.l’

How one case could be more completely decisive of another
than the rulin

t0 perceive,

g in the case just quoted is of this, I am unable
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The subject was considered at circuit in In re Greene, 52
Fed. Rep. 104. The case was this: A person was indicted in
one State for creating a monopoly in violation of the Anti-
Trust Act of Congress and was held in another State for extra-
dition. The writ of habeas corpus was invoked, upon the
contention that the face of the indictment did not state an
offense against the United States, since the matters charged
did not involve interstate commerce. The case is referred to,
although it arose at circuit and was determined before the
decisions of this court in the Pearsall and Louisville and Nash-
ville cases, because it was decided by Mr. Justice Jackson, then
a Circuit Judge, who subsequently, became a member of this
court. The opinion manifests that the case was considered
by Judge Jackson with that care which was his conceded
characteristic and was stated by him with that lucidity which
was his wont. In discharging the accused on the grounds
stated in the application for the writ, Judge Jackson said
(p- 112):

“Congress may place restrictions and limitations upon the
right of corporations ereated and organized under its authority
to acquire, use and dispose of property. It may also impose
such restrictions and limitations upon the citizen in respect t0
the exercise of a public privilege or franchise conferred by the
United States. But Congress certainly has not the power of
authority under the commerce clause, or any other provision
of the Constitution, to limit and restrict the right of corpora-
tions created by the States, or the citizens of the States, in the
acquisition, control and disposition of property. Neither can
Congress regulate or prescribe the price or prices at which such
property, or products thereof, shall be sold by the owner o
owners, whether corporations or individuals. It is equally
clear that Congress has no jurisdiction over, and cannot make
criminal, the aims, purposes and intentions of persons in th‘e
acquisition and eontrol of property, which the States of th?”
residence or creation sanction and permit. It is not material
that such property, or the products thereof, may become the
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subject of trade or commerce among the several States or with
foreign nations. Commerce among the States, within the
exclusive regulating power of Congress, ¢ consists of intercourse
and traffic between their citizens, and includes the transporta-
tion of persons and property, as well as the purchase, sale and
exchange of commodities.” County of Mobile v. Kimball, 102
U. 8. 691, 702; Gloucester Ferry Co. v. Pennsylvania, 114 U. S,
203. 1In the application of this comprehensive definition, it
is settled by the decision of the Supreme Court, that such
commerce includes, not only the actual transportation of com-
modities and persons between the States, but also the instru-
mentalities and processes of such transportation.
* * * * * * * *

“That neither the production or manufacture of articles or
commodities which constitute subjects of commerce, and which
are intended for trade and traffic with citizens of other States,
nor the preparation for their transportation from the State
where produced or manufactured, prior to the commencement
of the actual transfer, or transmission thereof to another State,
constitutes that interstate commerce which comes within the
regulating power of Congress; and, further, that after the ter-
mination of the transportation of commodities or articles of
traffic from one State to another, and the mingling or merging
thereof in the general mass of property in the State of destina-
tion, the sale, distribution and consumption thereof in the
latter State forms no part of interstate commerce.”
; If this opinion had been written in the case now considered
1t could not more completely than its reasoning does have dis-
posed' of the contention that the ownership of stock by a cor-
poration in competing railroads was commerce.

United States v. Freight Association, 166 U. S. 290, was this:
A large number of railway companies, who were made defend-
ants in the cause, had formed themselves into an association,

k

‘nown as the Trans-Missouri Freight Association, and the
¢ompanies had bound themselves by the provisions contained

D the articles of agreement. Many stipulations relating to
VOL. ¢cxerir—25
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the carrying on of interstate commerce over the roads which
were parties to the agreement were contained in it, and section 3
provided as follows:

“A committee shall be appointed to establish rates, rules
and regulations on the traffic subject to this association, and
to consider changes therein, and make rules for meeting the
competition of outside lines. Their conclusions, when unani-
mous, shall be made effective when they so order, but if they
differ the question at issue shall be referred to the managers
of the lines parties hereto; and if they disagree it shall be
arbitrated in the manner provided in article VIL.”

The government sought to dissolve the association on the
ground that the agreement restrained commerce between the
States, and therefore was in violation of the Anti-Trust Act.
On the hearing in this court, as the agreement directly related
in many particulars to interstate transportation and the charge,
to be made therefor, it was conceded on all hands that it em-
braced subjects which came within the power of Congress to
regulate commerce. The contentions on behalf of the asso-
ciation were these: First. That the movement of inferstate
commerce by railroads was not within the Anti-Trust Act,
since Congress had regulated that subject by the interstafce
commerce act, and did not intend to amplify its provisions 1
any respect by the subsequent enactment of the Anti-Trust
Law. Second. That even if this were not the case, and the
movement of interstate commerce by railroads was affec?ed
by the Anti-Trust Statute, the particular agreement in question
did not violate the act, because the agreement did not unrea-
sonably restrain interstate commerce. Both these contf’fﬂ'
tions were decided against the association, the court holding
that the Anti-Trust Act did embrace interstate carriage by
railroad corporations, and as that act prohibited any contract
in restraint of interstate commerce, it hence embraced 2l
contracts of that character, whether they were reasonable or
unreasonable.

The same subject was considered in a subsequent €35
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United States v. Joint Traffic Association, 171 U. 8. 505. In
that case also there was no question that the agreement be-
tween the railroads related to the movement of interstate com-
merce, but it was insisted that the particular agreement there
involved did not seek to fix rates, but only to secure the con-
tinuation of just rates which had already been fixed, and hence
was not within the Anti-Trust Law. If this were held not to
be true, a reconsideration of the questions decided in the
Freight Association case was invoked. The court reviewed
and reiterated the rulings made in the Freight Association case
and held that the particular agreement in question came within
them.

I mention these two last cases not because they are apposite
to the case in hand, for they are not, since the contracts which
were involved in them confessedly concerned interstate com-
merce, whilst in this case the sole question is whether the
ownership of stock in competing railroads does involve inter-
state commerce. The cases are referred to in connection with
‘the decisions previously cited, because, taken together, they
lll}lstrate the distinction which this court has always main-
tained between the power of Congress over interstate com-
Merce and its want of authority to regulate subjects not em-
braced within that grant. The same distinction is aptly shown
n subsequent cases.

H opkins v. Uniled States, 171 U. 8. 578, involved whether a
Particular agreement entered into between persons carrying
on the business of selling cattle on commission, exclusively at
the Kansas City stock yards was valid. At those yards cattle
were received in vast numbers through the channels of in-
terstate commerce, and from thence were distributed through
z‘;(c’]lluziharllne'ls. For these reasons the business of those engaged
B i:‘:}efs;;ltthe sale of cattle on t}.le stock yards was asserted
g e commerce and within the power of Congress-to

gulate, .In the opinion of the court, delivered by Mr. Justice
1t was at the outset said (p. 586):

Peckham’

The relief sought, in this case is based exclusively on the
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act, of Congress approved July 2, 1890, c. 647, entitled ¢ An act
to protect trade and commerce against unlawful restraints and
monopolies,” commonly spoken of as the Anti-Trust Act. 26
Stat. 209.

“The act has reference only to that trade or commerce which
exists, or may exist, among the several States or with foreign
nations, and has no application whatever to any other trade
or commerce.

“The question meeting us at the threshold, therefore, in this
case is, what is the nature of the business of the defendants,
and are the by-laws, or any subdivision of them above referred
to, in their direct effect in restraint of trade or commerce
among the several States or with foreign nations; or does the
case made by the bill and answer show that any one of the
above defendants has monopolized, or attempted to monopo-
lize, or combined or conspired with other persons to monopolize,
any part of the trade or commerce among the several States
or with foreign nations?”

Proceeding, then, to consider the agreement, it was pointed
out that the contention that the sale of cattle on the stock yards
constituted interstate commerce was without merit. The dis-
tinetion between interstate commerce as such and the power
to make contracts and to buy and sell property was clearly
stated, and because of that distinction the agreement was beld
not to be within the act of Congress, because that act could
and did only relate to interstate commerce.

And on the day the decision just referred to was announced
another case under the Anti-Trust Act was decided. ~Anderso"
v. United States, 171 U. 8. 604. The difference between ﬂ_lﬂt
case and the Hopkins case was thus stated by Mr. Justice
Peckham, in delivering the opinion of the court (p. 612):

“This case differs from that of Hopkins v. United States,
supra, in the fact that these defendants are themselves PU”
chasers of cattle on the market, while the defendants I the
Hopkins case were only commission merchants who SOId_ thf
cattle upon commission as a compensation for their services
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“Counsel for the Government assert that any agreement
or combination among buyers of cattle coming from other
States, of the nature of the by-laws in question, is an agree-
ment or combination in restraint of interstate trade or com-
merce.”’

The court, however, said it did not deem it necessary to
decide whether the fact that the merchants who entered into
the agreement bought cattle in other States and shipped them
to other States, caused their business to be interstate com-
merce, because in any event the court was of opinion that the
agreement which was assailed, even if it involved interstate
commerce, was not in violation of any of the provisions of
the Anti-Trust Act.

The Anderson case was followed by Addyston Pipe & Steel
Co. v. United States, 175 U. 8. 211.  The case involved deciding
whether a particular combination of pipe manufacturers, look-
ing to the control of the sale and transportation of such pipe
over a large territory, embracing many States and a division
of the territory between the members of the combination, was
\Yithin the prohibitions of the Anti-Trust Act. Coming to con-
sider the subject, the court, through Mr. Justice Peckham,
analyzed the contract and pointed out its monopolistic features.
In answer to the argument that the matter complained of was
ot commerce, because it related only to a sale of pipe, and
therefore was within the rule announced in the Knight and
H Oplfins cases, the Knight case was approvingly reviewed,
and its doetrine in effect was reaffirmed, the court observing
(p. 240):

“The direet, purpose of the combination in the Knight case
was t‘he control of the manufacture of sugar. There was no
C<‘)Inbu.12}tion or agreement, in terms, regarding the future
(hsposmpn of the manufactured articles; nothing looking to a
transaction in the nature of interstate commerce.

“Wt 1 k* - * * * * * *
naturellas;nbegof ease now before us 1onlves contracts of the

e mentioned, not incidentally or collaterally,
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but as a direct and immediate result of the combination en-
gaged in by defendants. . . . The defendants by reason
of this combination and agreement could only send their goods
out of the State in which they were manujactured for sale and
delivery in another State, upon the terms and pursuant to the
provisions of such combination. As pertinently asked by the
court below, was not this a direct restraint upon interstate
commerce in those goods?” (Italics mine.)

Having thus found that the agreement concerned interstate
commerce, because it directly purported to control the move-
ment of goods from one State to the other, and besides sought
to prohibit that movement or restrict the same to particular
individuals, it was held that the contract was, for these reasons,
within the prohibitions of the act of Congress, and was there-
fore void. I do not pause to consider the case of Montague &
Co. v. Lowry, 193 U. 8. 38, decided at this term, since on the face
of the opinion it is patent that the contract directly concerned
the shipment of goods from one State to another, and this
was the sole and exclusive basis of the decision.

Now, it is submitted, that the decided cases just reviewe.d
demonstrate that the acquisition and ownership of stock in
competing railroads, organized under state law, by several
persons or by corporations, is not interstate commerce, and,
therefore, not subject to the control of Congress. It is, indee('iy
suggested that the cases establish a contrary doctrine. This
is sought to be demonstrated by quoting passages from.the
opinions separated from their context apart from the questions
which the cases involved. But as the issues which were de-
cided in the Knight, in the Pearsall, in the Louasville and N d§h‘
ville case and in the Hopkins case directly exclude the signifi-
cance attributed to the passages from the opinions in those
cases relied upon, it must follow that if such passages could,
when separated from their context, have the meaning attr.ibuted
to them the expressions would be mere obiler. And this con-
sideration renders it unnecessary for me to analyze the p%ss&ges
to show that when they are read in connection with their cor"
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text they have not the meaning now sought to be attached to
them. But other considerations equally render it unnecessary
to particularly review the sentences relied upon. There can
be no doubt that it was expressly decided in the Knight case
that the acquisition of stock by one corporation in other cor-
porations so as to control them all was not interstate com-
merce, although the goods of the manufacturing companies whose
stock was acquired might become the subject of interstate commerce.
If then the passage from the Knight case could be given the
meaning sought to be affixed to it, the result would be but to
say that that case overruled itself. And this would be the
result in the Pearsall case, since in that case it was decided that
the States had the power to forbid the consolidation of com-
peting railroads, even by means of the acquisition of stock.
Besides, as in the Louisville and Nashville case, immediately
following the Pearsall, it was expressly decided that the inter-
state commerce power of Congress did not embrace such con-
solidation, and Congress, therefore, could not restrain a State
from either forbidding or permitting it to take place, it would
follow that if the sentences in the Pearsall case had the import
now applied to them, that that case not only overruled jtself,
but was besides overruled by the Lowisville and Nashville case,
and this although the two cases were decided on the same day,
the opinions in both cases having been delivered by the same
Justice. 1 :

The same confusion and contradiction arises from separating
from their context and citing as applicable to this case passages
from the opinions in the Freight Association and Joint Traffic
cases. Those cases, as I have previously stated, related ex-
clusively to a contract admittedly involving interstate com-
Inerce, ar.ld it was decided that any restraint of such commerce
was fOI’b{dden by the Anti-Trust Act. Now in the Hopkins
;a;‘i;}idemded subsequent to the Freight Association and Joint
. restcr;'astes,bthe contract consn.iered. unquestionably_ involved
e 0%, but, as such restraint did not concern interstate

fimerce, it was held not to come within the power of Congress.
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It would follow then, if the sentences quoted from the opinions
in the Freight Association and Joint Traffic cases, which cases
concerned only that which was completely interstate com-
merce, applied to that which was not such commerce, that the
Hopkins case overruled both these cases, although the opinions
in all of the cases were delivered by the same Justice, and no
intimation was suggested of such overruling. It would also
result that, after having overruled those cases in the Hopkins
case, the court, in expressing its opinion through the same
Justice, proceeded in the Addyston Pipe case, which related
only to interstate commerce, to overrule the Hopkins case and
reaffirm the prior cases.

Of course, in my opinion, there is no ground for holding that
the decided cases embody such extreme contradictions or
produce such utter confusion. The cases are all consistent,
if only the elementary distinction upon which they proceeded
be not obscured, that is, the difference which arises from the
power of Congress to regulate interstate commerce on the one
hand, and its want of authority on the other, to regulate that
which is not interstate commerce. Indeed, the confounding
and treating as one, things which are wholly different, is the
error permeating all the contentions for the Government.

What has been previously said suffices to show the reasons
which control my judgment, and I might well say nothing
more. There were, however, three propositions so earnestly
pressed by the Government at bar upon the theory that they
demonstrate that common ownership of a majority of the
stock of competing railroads is subject to the regulating power
of Congress that I propose to briefly give the reasons which
cause me to conclude that the contentions relied upon are
without merit.

1. This court, it is urged, has frequently declared that the
power of Congress over interstate commerce includes the
authority to regulate the instrumentalities of such commerce,
and the following cases are cited: Railroad Co. v. Fuller, 17
Wall. 560; Welton v. Missouri, 91 U. 8. 275; Pensacola Tele-
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graph Co. v. Western Union Telegraph Co., 96 U. 8. 1; Gloucester
Ferry Co. v. Pennsylvania, 114 U. 8. 196. To these cases might
be added many others, including some of those which have
been previously referred to by me. The argument now made
is, as the power extends to instrumentalities, and railroads are
such instrumentalities, therefore the acquisition and ownership
of railroads, by persons or corporations, is commerce and sub-
ject to the power of Congress to regulate. But this involves a
non sequitur, and a confusion of thought arising from again
confounding as one, things which are wholly different. True,
the instrumentalities of interstate commerce are subject to the
power to regulate commerce, and therefore such instrumen-
talities when employed in interstate commerce may be regu-
lated by Congress as to their use in such commerce. But this
is entirely distinet from the power to regulate the acquisition
and ownership of such instrumentalities, and the many forms
of eontracts from which such ownership may arise. The same
distinction exists between the two which obtains between the
power of Congress to regulate the movement of property in the
channels of interstate commerce and its want of authority to
regulate the acquisition and ownership of the same property.
This difference was pointed out in the cases which have been
referred to, and the distinetion between the two has been from
the.beginnjng the dividing line, demarking the power of the
national government on the one hand and of the States on the
other. All the rights of ownership in railroads belonging to
corporations organized under state law, the power to acquire
the same, to mortgage, to foreclose mortgages, to lease, and the
contract relations concerning them, have from the foundation
had their sanction in the legislation of the several States.
One may search in vain in the acts of Congress for any legisla-

gon €ven suggesting that the power over these subjects was

o?i}med to be in Congress. On the contrary, the legislation

?Ugl‘ess concerning the instrumentalities of railroads under
t’.ne Interstate commerce power clearly refutes the contention,
ce that legislation relates only to such instrumentalities

8
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during their actual use in interstate commerce and not other-
wise. How, consistently with the proposition, can the great
number of cases'be explained which in both the Federal and
state courts have dealt with the ownership of railroads and
their instrumentalities by foreclosure and otherwise, under
the assumption that the rights of the parties were controlled
by state laws governing the subject? And here again it would
follow, if the proposition was adopted, that all the vast body
of state legislation on the subject would be void from the
beginning and the enormous sum of property rights depending
upon such legislation would be impaired and lost, since if the
subjeet were within the power of Congress it was one requiring
a uniform regulation, and therefore the inaction of Congress
would signify an entire want of power in the States over the
subjects.

2. The court, it is urged, has in a number of cases declared
that the several States were without power to directly burden
interstate commerce. The acquiring and ownership by one
person or corporation of a majority of the stock in competing
railroads engaged in interstate commerce, it is argued, being
a direct burden, therefore power to regulate the subject is in
Congress and not in the States. Undoubtedly not only in the
decisions referred to but in many others, including most of
those which have been by me quoted, the absolute want of
power in the States to legislate concerning interstate commerce
or to burden it directly has been declared, and the doctrine In
its fullest scope is too elementary to require citation of author-
ity. But to decide this case upon the assumption that the
acquisition and ownership of stock in competing railroads
engaged in interstate commerce is a regulation of commerce,
or, what is the same thing, a direct burden on it, would be but
to assume the question arising for decision. I

Where an authority is exerted by a State which is within 1ts
power, and that authority as exercised does not touch interstate
commerce or its instrumentalities, and can only have an effect
upon such commerce by reason of the reflex and remote results
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of the exertion of the lawful power, it cannot be said, without
a contradiction in terms, that the power exercised is a regula-
tion, because a direct burden upon commerce. To say to the
contrary would be to declare that no power on any subject, however
local in 1ts character, could be exercised by the States if it was
deemed by Congress or the courts that there would be produced
some effect wpon interstate commerce. The question whether a
burden is direct and therefore constitutes a regulation of inter-
state commerce is to be determined by ascertaining whether
the power exerted is lawful, generally speaking, and then by
finding whether its exercise in the particular case was such as
to cause it to be illegal, because directly burdening interstate
commerce. If in a given case the power be lawful and the
mode in which it is exercised be not such as to directly burden,
there is no regulation of commerce, although as an indirect
result of the exertion of the lawful power some effect may be
produced upon commerce. In other words, where the power
is lawful but it is asserted that it has been so exerted as to
amount to a direct burden, there must be, so to speak, a privity
between the manifestation of the power and the resulting burden.
The distinction is well illustrated by the cases which have
been referred to, and was very lucidly pointed out by Judge
Jackson in the Greene case. Take the Knight case. There as
the contract merely concerned the purchase of stock in the
f‘eﬁ_neries, and contained no condition relating to the movement
in mjcerstate commerce of the goods to be manufactured by the
refining companies, the court held as the right to acquire was
ot within the commerce clause, the fact that thc owners of
the manufactured product might thereafter so act concerning
the product as to burden commerce, there was no direct burden
resulting from the mere acquisition and ownership. On the
contrary, in the Addyston Pipe case, after stating in the fullest
Wway the paramount authority of Congress concerning com-
merce, the: court approached the terms of the contract in order
itto Eetermlne Wh‘ether it related to interstate commerce, and if

id, whether it created a direct burden. In doing so, as it

E
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found that the contract both related to interstate commerce
and directly burdened the same, the contract was held to be
void. This case comes within the Knight case. It concerns
the acquisition and ownership of stock. No contract is in
question made by the owners of the stock controlling the rail-
roads in the performance of their duties as carriers of interstate
commerce. The sole contention is that as the result of the
ownership of the stock there may arise, in the operation of the
roads, a burden on interstate commerce. That is, that such
burden may indirectly result from the acquisition and owner-
ship. To maintain the contention, therefore, it must be
decided that because ownership of property if acquired may
be so used as to burden commerce, therefore to acquire and
own is to burden. This, however, would be but to declare that
that which was in its very nature and essence indirect is direct.

3. But, it is said, it may not be denied that the common
ownership of stock in competing railroads endows the holders
of the majority of the stock with a common interest in both
railroads and with the authority, if they choose to exert it, to
so unify the management of the roads as to suppress competi-
tion between them. This power, it is insisted, is within the
regulating authority of Congress over interstate commerce.
In other words, the contention broadly is that Congress has not
only the authority to regulate the exercise of interstate com-
merce, but under that power has the right to regulate the
ownership and possession of property, if the enjoyment of such
rights would enable those who possessed them if they engaged
in interstate commerce to exert a power over the same. But
this proposition only asserts,in another form that the right to
acquire the stock was interstate commerce, and therefore was
within the authority of Congress, and is refuted by the reasons
and authorities already advanced. That the propositiofl, if
adopted, would extend the power of Congress to all sulee"ts
essentially local, as already stated in considering the previous
proposition, is to my mind manifest. So clearly is this the
result of the particular proposition now being considered, that,
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at the risk of repetition, I again illustrate the subject. Under
this doctrine the sum of property to be acquired by individuals
or by corporations, the contracts which they may make, would
be within the regulating power of Congress. If it were judged
by Congress that the farmer in sowing his crops should be
limited to a certain production because overproduction would
give power to affect commerce, Congress could regulate that
subject. If the aequisition of a large amount of property by
an individual was deemed by Congress to confer upon him
the power to affect interstate commerce if he engaged in it,
Congress could regulate that subject. If the wage-earner
organized to better his condition and Congress believed that
the existence of such organization would give power, if it were
exerted, to affect interstate commerce, Congress could forbid
the organization of all labor associations. Indeed, the doctrine
must in reason lead to a concession of the right in Congress to
regulate concerning the aptitude, the character and capacity
of persons. If individuals were deemed by Congress to be
possessed of such ability that participation in the mandgement
of two great competing railroad enterprises would endow them
with the power to injuriously affect interstate commerce, Con-
gress could forbid such participation. If the principle were
adopted, and the power which would arise from so doing were
exercised, the result would be not only to destroy the state and
Fe(.ieral governments, but by the implication of authority, from
which the destruction would be brought about, there would be
erec.ted upon the ruins of both a government endowed with the
arbitrary power to disregard the great guaranty of life, liberty
a‘n('l Property and every other safeguard upon which organized
Cl‘fll. society depends. I say the guaranty, because in my
opinion the three are indissolubly united, and one cannot be
?:Stt}:zyed without thfa other. Of course, to push propositions
e egreme to which t-hey naturall}.r ]e.zad is often an unsafe
@ m.e 0 1? at' thfa same time the conviction canPot be escaped
it a prlnC{ples and conduct b'ear a relation one to the

" especlally in matters of public concern. The fathers
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founded our government upon an enduring basis of right,
principle and of limitation of power. Destroy the principles
and the limitations which they impose, and I am unable to
say that conduct may not, when unrestrained, give rise to
action doing violence to the great truths which the destroyed
principles embodied.

The fallacy of all the contentions of the Government is, to
my mind, illustrated by the summing up of the case for the
Government made in the argument at bar. The right to ac-
quire and own the stock of competing railroads involves, says
that summing up, the power of an individual “fo do” (italics
mine) absolutely as he pleases with his own, whilst the claim
of the Government is that the right of the owner of prop-
erty “to do” (italics mine) as he pleases with his own may
be controlled in the public interest by legitimate legislation.
But the case involves the right to acquire and own, not the
right “fo do” (italics mine). Confusing the two gives rise to
the errors which it has been my endeavor to point out. Un-
doubtedly the States possess power over corporations, created
by them, to permit or forbid consolidation, whether accom-
plished by stock ownership or otherwise, to forbid one corpo-
ration from holding stock in another, and to impose on this or
other subjects such regulations as may be deemed best. Gen-
erally speaking, however, the right to do these things springs
alone from the fact that the corporation is created by the
States, and holds its rights subject to the conditions attached
to the grant, or to such regulations as the creator, the State,
may lawfully impose upon its creature, the corporation. More-
over, irrespective of the relation of creator and creature, it is,
of course, true in a general sense that government possesses
the authority to regulate, within certain just limits, what R
owner may do with his property. But the first power Wth'h
arises from the authority of a grantor to exact conditions I
making a grant or to regulate the conduct of the gra'ntee
gives no sanction to the proposition that a government, Irre-
spective of its power to grant, has the general authority to
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limit the character and quantity of property which may be ac-
quired and owned. And the second power, the general gov-
ernmental one, to reasonably control the wse of property,
affords no foundation for the proposition that there exists in
government a power to limit the quantity and character of
property which may be acquired and owned. The difference
between the two is that which exists between a free and con-
stitutional government restrained by law and an absolute
- government unrestrained by any of the principles which are
necessary for the perpetuation of society and the protection
of life, liberty and property.

It cannot be denied that the sum of all just governmental
power was enjoyed by the States and the people before the
Constitution of the United States was formed. None of that
power was abridged by that instrument except as restrained
by constitutional safeguards, and hence none was lost by the
adoption of the Constitution. The Constitution, whilst dis-
tributing the preéxisting authority, preserved it all. With
the full power of the States over corporations created by
them and with their authority in respect to local legislation,
and with power in Congress over interstate commerce carried
to its fullest degree, I cannot conceive that if these powers,
admittedly possessed by both, be fully exerted a remedy can-
nqt be provided fully adequate to suppress evils which may
arise from combinations deemed to be injurious. This must be
trfle unless it be concluded that by the effect of the mere dis-
tribution of power made by the Constitution partial impo-
tency of governmental authority has resulted. But if this be
conceded, arguendo, the Constitution itself has pointed out
fl};ium}?:h%d by which, if chz?nges are I}eeded, they may be
. reil i &;1 ou.t. No remedy, in my opinion, for any suppo.sed
ot nd rmlty.can be a}fforded. by disregarding the Constitu-
aut}{oriyt estroymg‘ the lfnes whlch. separate state and Fe.ders?l
S ¥, and by implying the existence of a power which is

Pugnant to all those fundamental rights of life, liberty and
Property, upon which just government must rest.
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If, however, the question of the power of Congress be con-
ceded, and the assumption as to the meaning of the Anti-Trust
Act which has been indulged in for the purpose of consider-
ing that power be put out of view, it would yet remain to be
determined whether the Anti-Trust Act embraced the acquisi-
tion and ownership of the stock in question by the Northern
Securities Company. It is unnecessary for me, however, to
state the reasons which have led me to the conclusion that the
act, when properly interpreted, does not embrace the acqui-
sition and ownership of such stock, since that subject is con-
sidered in an opinion of Mr. Justice Holmes, which explains
the true interpretation of the statute, as it is understood by
me, more clearly that I would be able to do.

Being of the opinion, for the reasons heretofore given, that
Congress was without power to regulate the acquisition and
ownership of the stock in question by the Northern Securities
Company, and because I think even if there were such power
in Congress, it has not been exercised by the Anti-Trust Act,
as is shown in the opinion of Mr. Justice Holmes, I dissent.

I am authorized to say that the Cuier Justice, MR. JUSTICE
PrckaaM and Mg. Justice HoLmEs, eoncur in this dissent.

Mgr. Justice HoLmEs, with whom concurred the CrIEr JUs-
TIcE, MR. JusTicE WHITE, and MR. JUSTICE PECKHAM, dis-
senting.

I am unable to agree with the judgment of the majority of
the court, and although I think it useless and undesirable, as
a rule, to express dissent, I feel bound to do so in this case and
to give my reasons for it.

Great cases like hard cases make bad law. For great cases
are called great, not by reason of their real importance I
shaping the law of the future, but because of some accident of
immediate overwhelming interest which appeals to the feel-
ings and distorts the judgment. These immediate interests
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exercise a kind of hydraulic pressure which makes what pre-
viously was clear seem doubtful, and before which even well
settled prineciples of law will bend. What we have to do in
this case is to find the meaning of some not very difficult
words. We must try, I have tried, to do it with the same
freedom of natural and spontaneous interpretation that one
would be sure of if the same question arose upon an indict-
ment for a similar act which excited no public attention, and
was of importance only to a prisoner before the court. Fur-
thermore, while at times judges need for their work the train-
ing of economists or statesmen, and must act in view of their
foresight of consequences, yet when their task is to interpret
and apply the words of a statute, their function is merely aca-
demic to begin with—to read English intelligently—and a con-
sideration of consequences comes into play, if at all, only when
the meaning of the words used is open to reasonable doubt.
The question to be decided is whether, under the act of
July 2, 1890, c. 647, 26 Stat. 209, it is unlawful, at any stage
of the process, if several men unite to form a corporation for
the purpose of buying more than half the stock of each of two
competing interstate railroad companies, if they form the cor-
poration, and the corporation buys the stock. I will suppose
fgrther that every step is taken, from the beginning, with the
single intent of ending competition between the companies.
I make this addition not because it may not be and is not dis-
puted but because, as T shall try to show, it is totally unimpor-
33:1‘; under any part of the statute with which we have to
al.
: The statute of which we have to find the meaning is a crim-
;flal statute. The two sections on which the Government re-
;Zipz(;ihaf;;kti ctexjtain acts crimes. Thz?t is ‘their %mr'nediate
i i i I what the-y say. It is vain to insist that
b “;&y iz crm‘nnal proc.eedmg. 'J:‘he words cgnnot. be read
Y a sult' which s to end in fine and imprisonment
€T way In one which seeks an injunction. The con-

fuction which is adopted in this case must be adopted in one
VOL, excrir—26
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of the other sort. I am no friend of artificial interpretations
because a statute is of one kind rather than another, but all
agree that before a statute is to be taken to punish that which
always has been lawful it must express its intent in clear
words. So I say we must read the words before us as if the
question were whether two small exporting grocers should go
to jail.

Again the statute is of a very sweeping and general charac-
ter. It hits ‘“‘every” contract or combination of the pro-
hibited sort, great or small, and “every” person who shall
monopolize or attempt to monopolize, in the sense of the act,
‘““any part”’ of the trade or commerce among the several States.
There is 4 natural inclination to assume that it was directed
against certain great combinations and to read it in that
light. It does not say so. On the contrary, it says ‘“every,”
and “any part.” Still less was it directed specially against
railroads. There even was a reasonable doubt whether it in-
cluded railroads until the point was decided by this court.

Finally, the statute must be construed in such a way as not
merely to save its constitutionality but, so far as is consistent
with a fair interpretation, not to raise grave doubts on tha
score. I assume, for the purposes of discussion, although it
would be a great and serious step to take, that in some case
that seemed to it to need heroic measures, Congress might
regulate not only commerce, but instruments of commerce Or
contracts the bearing of which upon commerce would be only
indirect. But it is clear that the mere fact of an indirect effect
upon commerce not shown to be certain and very great,
would not justify such a law. The point decided in United
States v. E. C. Knight Co., 156 U. 8. 1, 17, was that ““the fact
that trade or commerce might be indirectly affected was
not enough to entitle complainants to a decree.”” Commerce
depends upon population, but Congress could not, on that
ground, undertake to regulate marriage and divorce. If the
act before us is to be carried out according to what seems to
me the logic of the argument for the Government, whichI do
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not believe that it will be, T can see no part of the conduct of
life with which on similar prineiples Congress might not inter-
fere.

This act is construed by the Government to affect the pur-
chasers of shares in two railroad companies because of the
effect it may have, or, if you like, is certain to have, upon the
competition of these roads. If such a remote result of the
exercise of an ordinary incident of property and personal free-
dom is enough to make that exercise unlawful, there is hardly
any transaction concerning commerce between the States
that may not be made a crime by the finding of a jury or
a court. The personal ascendency of one man may be such
that it would give to his advice the effect of a command, if he
owned but a single share in each road. The tendency of his
presence in the stockholders’ meetings might be certain to
prevent competition, and thus his advice, if not his mere exist-
ence, become a crime.

[state these general considerations as matters which I should
have to take into account before I could agree to affirm the de-
tree appealed from, but I do not need them for my own opin-
on, because when I read the act T cannot feel sufficient doubt
a8 to the meaning of the words to need to fortify my conclu-
slon by any generalities.  Their meaning seems to me plain on
their face.

. The first section makes “Every contract, combination in the
form of trust or otherwise, or conspiracy in restraint of trade
O CO'I,nmerce among the several States, or with foreign na-
Esa?‘ 18:/[ misdemeanqr, punishable by fine, imprisonment or
Sume;d touk(il ‘;rou.blel is made. by substituting other phrases as-
W thzu;\;: en%hwhlch then are reasoned. fI’OII:l as if
i Wl 1. e court below %Lrgued as if maintain-
o iy t}_n were the expres.st?d object .of the act. The
Word‘s 1.1sed) lrllr‘l};;" about co-mpetltlon. I stick to the exact
tWO-Contr'actq e WOI‘dS. hit two classes of cases, and only
S régt In restraint of trade and combmatlor.ls or con-

raint of trade, and we have to consider what




404 OCTOBER TERM, 1903.
Howrmes, J., The Cuikr Jusrice, WHITE, PEckHAM, JJ ., dissenting. 193 U. 8.

these respectively are. Contracts in restraint of trade are
dealt with and defined by the common law. They are con-
tracts with a stranger to the contractor’s business, (although
In some cases carrying on a similar one,) which wholly or par-
tially restrict the freedom of the contractor in carrying on
that business as otherwise he would. The objection of the
common law to them was primarily on the contractor’s own
account. The notion of monopoly did not come in unless the
contract covered the whole of England. Mitchel v. Reynolds,
1 P. Wms. 181. Of course this objection did not apply to
partnerships or other forms, if there were any, of substituting
a community of interest where there had been competition.
There was no objection to such combinations merely as in re-
straint of trade, or otherwise unless they amounted to a
monopoly. Contracts in restraint of trade, I repeat, were
contracts with strangers to the contractor’s business, and the
trade restrained was the contractor’s own.

Combinations or conspiracies in restraint of trade, on the
other hand, were combinations to keep strangers to the agree-
ment out of the business. The objection to them was not an
objection to their effect upon the parties making the contract,
the members of the combination or firm, but an objection t0
their intended effect upon strangers to the firm and their sup-
posed consequent effect upon the public at large. In other
words, they were regarded as contrary to public policy because
they monopolized or attempted to monopolize some portion of
the trade or commerce of the realm. See United States v. E.C.
Knight Co., 156 U. 8. 1. All that is added to the first section by
§ 2 is that like penalties are imposed upon every single person
who, without combination, monopolizes or attempts to monop>
lize commerce among the States; and that the liability 15 €X°
tended to attempting to monopolize any part of such trade‘ or
commerce. It is more important as an aid to the construction
of § 1 than it is on its own account. Tt shows that whatfl‘»Vf:'T 151
criminal when done by way of combination is equally erimin
if done by a single man. That I am right in my interpretation
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of the words of § 1 is shown by the words ‘“in the form of trust
or otherwise.” The prohibition was suggested by the trusts,
the objection to which, as every one knows, was not the union
of former competitors, but the sinister power exercised or sup-
posed to be exercised by the combination in keeping rivals out
of the business and ruining those who already were in. It
was the ferocious extreme of competition with others, not the
cessation of competition among the partners, that was the evil
feared. Further proof is to be found in § 7, giving an action
to any person injured in his business or property by the for-
bidden conduct. This cannot refer to the parties to the agree-
ment and plainly means that outsiders who are injured in their
attempt to compete with a trust or other similar combination
may recover for it. Montague & Co. v. Lowry, 193 U. 8.
38. How effective the section may be or how far it goes, is
not material to my point. My general summary of the two
classes of cases which the act affects is confirmed by the title,
which is “An Aect to protect Trade and Commerce against
unlawful Restraints and Monopolies.”

What T now ask is under which of the foregoing classes this
case is supposed to come, and that question must be answered
a8 definitely and precisely as if we were dealing with the in-
dictments which logically ought to follow this decision. The
provision of the statute against contracts in restraint of
trade has been held to apply to contracts between railroads,
Oth_erwise remaining independent, by which they restricted
their respective freedom as to rates. This restriction by con-
tract with a stranger to the contractor’s business is the ground
0{ the decision in United States v. Joint Traffic Association,
17 1. S 505, following and affirming United States v. Trans-
:Kz::;; F}’:Bight Association, 166 U 'S. 290. T accept those
i }2: io ;tely, not onlyo as blndl.n.g upon me, .but as de-
% provisilc : have no desu"e to crltlc}se or abridge. But
i %nd as.not been dem_ded, and, .1t seems to me, could
e ;mem ed without perversion (.>f- plain language, to apply

angement by which competition is ended through com-
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munity of interest—an arrangement which leaves the parties
without external restriction. That provision, taken alone,
does not require that all existing competitions shall be main-
tained. It does not look primarily, if at all, to competition.
It simply requires that a party’s freedom in trade between the
States shall not be cut down by contract with a stranger. So
far as that phrase goes, it is lawful to abolish competition by
any form of union. It would seem to me impossible to say
that the words “ every contract in restraint of trade is a crime
punishable with imprisonment,” would send the members of a
partnership between, or a consolidation of, two trading cor-
porations to prison—still more impossible to say that it forbade
one man or corporation to purchase as much stock as he liked
in both. Yet those words would have that effect if this clause
of §1 applies to the defendants here. For it cannot be too
carefully remembered that that clause applies to “every”
contract of the forbidden kind—a consideration which was the
turning point of the Trans-Missouri Freight Association’s
case.

If the statute applies to this case it must be because the
parties, or some of them, have formed, or because the Northern
Securities Company is, a combination in restraint of trade
among the States, or, what comes to the same thing in my
opinion, because the defendants, or some or one of them, are
monopolizing or attempting to monopolize some part of the
commerce between the States. But the mere reading of those
words shows that they are used in a limited and accurate
sense. According to popular speech, every concern monopo-
lizes whatever business it does, and if that business is trade
between two States it monopolizes a part of the trade amons
the States. Of course the statute does not forbid that. It
does not mean that all business must cease. A single railroad
down a narrow valley or through a mountain gorge monop>
lizes all the railroad transportation through that valley of
gorge. Indeed every railroad monopolizes, in a popular sense,
the trade of some area. Yet I suppose no one would say that
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the statute forbids a combination of men into a corporation to
build and run such a railroad between the States.

I assume that the Minnesota charter of the Great Northern
and the Wisconsin charter of the Northern Pacific both are
valid. Suppose that, before either road was built, Minnesota,
as part of a system of transportation between the States, had
created a railroad company authorized singly to build all the
lines in the States now actually built, owned or controlled by
either of the two existing companies. I take it that that
charter would have been just as good as the present one, even
if the statutes which we are considering had been in force. In
whatever sense it would have created a monopoly the present
charter does. It would have been a large one, but the act of
Congress makes no diserimination according to size. Size has
nothing to do with the matter. A monopoly of “any part”
of commerce among the States is unlawful. The supposed
company would have owned lines that might have been com-
peting—probably the present one does. But the act of Con-
gress will not be construed to mean the universal disintegra-
tion of society into single men, each at war with-all the rest,
or even the prevention of all further combinations for a com-
mon end.

There is a natural feeling that somehow or other the statute
mea.nt to strike at combinations great enough to eause just
anxiety on the part of those who love their country more than
oney, while it viewed such little ones as I have supposed
with just indifference. This notion, it may be said, somehow
brea.thes from the pores of the act, although it seems to be con-
tradicted in every way by the words in detail. And it has oc-
curred .to me that it might be that when a combination reached
& certain size it might have attributed to it more of the char-
acte.r of a monopoly merely by virtue of its size than would be
attnbut.ed to a smaller one. I am quite clear that it is only in
connection with monopolies that size could play any part. But
flly answer hag been indicated already. In the first place size in
1€ case of railroads is an inevitable incident and if it were an
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objection under the act, the Great Northern and the Northern
Pacific already were too great and encountered the law. In
the next place in the case of railroads it is evident that the
size of the combination is reached for other ends than those
which would make them monopolies. The combinations are
not formed for the purpose of exeluding others from the field.
TFinally, even a small railroad will have the same tendency to
exclude others from its narrow area that great ones have to
exclude others from a greater one, and the statute attacks the
small monopolies as well as the great. The very words of the
act make such a distinetion impossible in this case and it has
not been attempted in express terms.

If the charter which T have imagined above would have
been good notwithstanding the monopoly, in a popular sense,
which it created, one next is led to ask whether and why a
combination or consolidation of existing roads, although in ac-
tual competition, into one company of exactly the same powers
and extent, would be any more obnoxious to the law. Al
though it was decided in Louisville & Nashville Railroad Co. v.
Kentucky, 161 U. 8. 677, 701, that since the statute, as before,
the States have the power to regulate the matter, it was said,
in the argument, that such a consolidation would be unlawful,
and it seems to me that the Attorney General was compelled
to say so in order to maintain his case. But I think that logic
would not let him stop there, or short of denying the power
of a State at the present time to authorize one company to con-
struct and own two parallel lines that might compete. The
monopoly would be the same as if the roads were consolidated
after they had begun to compete—and it is on the footing of
monopoly that I now am supposing the objection made. But
to meet the objection to the prevention of competition at the
same time, I will suppose that three parties apply to a Stflt(’
for charters; one for each of two new and possibly competing
lines respectively, and one for both of these lines, and that the
charter is granted to the last. T think that charter would be
good, and I think the whole argument to the contrary rests
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on a popular instead of an accurate and legal conception of
what the word ‘““monopolize” in the statute means. I repeat,
that in my opinion there is no attempt to monopolize, and
what, as T have said, in my judgment amounts to the same
thing, that there is no combination in restraint of trade, until
something is done with the intent to exclude strangers to the
combination from competing with it in some part of the busi-
ness which it carries on.

Unless I am entirely wrong in my understanding of what a
“combination in restraint of trade” means, then the same
monopoly may be attempted and effected by an individual,
and is made equally illegal in that case by § 2. But I do not
expect to hear it maintained that Mr. Morgan could be sent
to prison for buying as many shares as he liked of the Great
Northern and the Northern Pacific, even if he bought them
both at the same time and got more than half the stock of
each road.

There is much that was mentioned in argument which I
pass by. But in view of the great importance attached by
both sides to the supposed attempt to suppress competition, I
must say a word more about that. I said at the outset that I
should assume, and I do assume, that one purpose of the pur-
chase was to suppress competition between the two roads. I
appreciate the force of the argument that there are independ-
ent stockholders in each; that it cannot be presumed that the
respective boards of directors will propose any illegal act;
that if they should they could be restrained, and that all that
has been done as yet is too remote from the illegal result to
be classed even ag an attempt. Not every act done in further-
ance of an unlawful end is an attempt or contrary to the law.
There must be a certain nearness to the result. Tt is a question
of proximity and decree. Commonwealih v. Peaslee, 177 Massa-
f:‘;zet&s 267,272. S0, as Thave said, is the amenability of acts
s 1eri leré.mce of interference with commerce among .the States
this %OS atlo.n by Congre.ss. So, according to the intimation of

¥ court, is the question of liability under the present stat-




410 OCTOBER TERM, 1903.
Hormzs, J., The Crier Justice, WHITE, PEckHAM, JJ., dissenting. 193 U. S.

ute. Hopkins v. United States, 171 U. S. 578; Anderson v.
United States, 171 U. S. 604. But I assume further, for the
purposes of discussion, that what has been done is near enough
to the result to fall under the law, if the law prohibits that
result, although that assumption very nearly if not quite con-
tradicts the decision in United States v. E. C. Knight Co., 156
U.S. 1. But I say that the law does not prohibit the result.
If it does it must be because there is some further meaning
than T have yet discovered in the words ‘‘ combinations in re-
straint of trade.” T think that I have exhausted the meaning
of those words in what I already have said. But they cer-
tainly do not require all existing competitions to be kept on
foot, and, on the principle of the Trans-Mussouri Freight As-
sociation’s case, invalidate the continuance of old contracts by
which former competitors united in the past.

A partnership is not a contract or combination in restraint
of trade between the partners unless the well known words are
to be given a new meaning invented for the purposes of this act.
It is true that the suppression of competition was referred to in
United States v. Trans-Missouri Freight Association, 166 U. S.
290, but, as I have said, that was in connection with a contract
with a stranger to the defendant’s business—a true contra(:‘t
in restraint of trade. To suppress competition in that way 15
one thing, to suppress it by fusion is another. The law, I 47
peat, says nothing about competition, and only prevents its
suppression by contracts or combinations in restraint of trade,
and such contracts or combinations derive their character as
restraining trade from other features than the suppression of
competition alone. To see whether I am wrong, the illustra-
tions put in the argument are of use. If I am, then a p.artnf‘.r-
ship between two stage drivers who had been competitors I
driving across a state line, or two merchants once engaged i
rival commerce among the States whether made after or be-
fore the act, if now continued, is a erime. For, again I Tepf*at~
if the restraint on the freedom of the members of 2 com'bma—
tion caused by their entering into partnership is a restraint of
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trade, every such combination, as well the small as the great,
is within the act.

In view of my interpretation of the statute I do not go fur-
ther into the question of the power of Congress. That has
been dealt with by my brother White and I concur in the main
with his views. I am happy to know that only a minority of
my brethren adopt an interpretation of the law which in my
opinion would make eternal the bellum omnium contra omnes
and disintegrate society so far as it could into individual atoms.
It that were its intent I should regard calling such a law a
regulation of commerce as a mere pretense. It would be an
attempt to reconstruct society. I am not concerned with the
wisdom of such an attempt, but T believe that Congress was
not entrusted by the Constitution with the power to make it
and I am deeply persuaded that it has not tried.

I am authorized to say that the Crrer Justice, Mr. Jus-
TICE WHITE and MR. Justice PEcKHAM coneur in this dissent.

EATON ». BROWN.

APPEAL FROM AND ERROR TO THE COURT OF APPEALS OF THE
DISTRICT OF COLUMBIA.

No. 171. Submitted March 3, 1904.—Decided March 14, 1904.

Courts incli i
ourts do not incline to regard a will as conditional where it reasonably can
be held that the testa:

e ; tor was merely expressing his inducement to make
» although his language, if strictly construed, would express a condition.

THE facts are stated in the opinion of the court.

Mr. J. Altheus Johnson and Mr. Joseph A. Burkart for the
appellant, ;
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Mr. Thomas Waits for appellee:

It appears plainly that testatrix intended the disposition of
her property to become effectual only in case of the happening
of the contingency specified in the will. Parsons v. Lanoe,
1 Ves. Sr. 190; S. C., Ambler, 557; Sinclair v. Hone, 6 Ves.
Jr. 607; Estate of Winn, 2 Sw. & Tr. 47; Roberts v. Roberts, 8
Jur. N. 8. 220; Matter of Porter, L. R. 2 P. & D. 22; In re Rob-
wnson, L. R. 2 P. & D. 171; Lindsay v. Lindsay, L. R. 2 P. &
D. 449; In re Ward, 4 Hagg. 179; In re Todd, 2 W. & S. (Pa.)
145; Morrow’s Appeal, 116 Pa. St. 440; Wagner v. McDonald, 2
Har. & J. 346; Maxwell v. Mazwell, 3 Met. (Ky.) 101; Daugherty
v. Daugherty, 4 Met. (Ky.) 25; Robnett v. Ashlock, 49 Missouri,
171; McGee v. McNerll, 41 Mississippi, 17.

The language used by the respective testators in some of
the cases cited is strikingly similar to that used by testatrix
in the case at bar.

As to the rule for construction of wills, see Keteltas v. Kelal-
tas, 72 N. Y. 312; 3 Jarman on Wills, 708, rule XIX.

Mr. Justice HoLmEs delivered the opinion of the court.

The question in this ecase is whether the following instru-
ment is entitled to probate:

“Washington, D. C. Aug. 31”/001.
“I am going on a Journey and may, not ever return. And
if I do not, this is my last request. The Mortgage on the King
House, wich is in the possession of Mr H H Brown to go to the
Methodist Church at Bloomingburgh All the rest of my
properday both real and personal to My adopted Son L. B.
Eaton of the life Saving Service, Treasury Department Wash-
ington D. C, AIl I have is my one hard earnings and and I
propose to leave it to whome I please.  Caroline Holley.”

The case was heard on the petition, an answer denying the
allegations of the same, except on a point here immaterial, and
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setting up that the residence of the deceased was in New York,
and upon a stipulation that the instrument was written and
signed by the deceased on August 31, 1901, and that she went
on her journey, returned to Washington, resumed her occupa-
tion there as a clerk in the Treasury Department, and died
there on December 17, 1901. Probate was denied by the
Supreme Court with costs against the appellant, and this
decree was affirmed by the Court of Appeals upon the ground
that the will was conditioned upon an event which did not
come to pass. It will be noticed that the domicil of the testa-
trix in Washington was not admitted in terms. But the Court
of Appeals assumed the allegation of the petition that she was
domiciled in Washington to be true, and obviously it must
have been understood not to be disputed. The argument for
the appellee does not mention the point. The petition also
sets up certain subsequent declarations of the deceased as
amounting to a republication of the will after the alleged failure
of condition, but as these are denied by the answer they do not
come into consideration here.

It might be argued that logically the only question upon the
probate was the factum of the instrument. Pohlman v. Untzell-
man, 2 Lee, Eccl. 319, 320. But the practice is well settled
‘to deny probate if it clearly appears from the contents of the
HlStI:ument, coupled with the admitted facts, that it is inop-
erative in the event which has happened. Parsons v. Lanoe,
1Ves. Sr. 189; 8. C., Ambler, 557; 1 Wils. 243; Sinclair v. Hone,
6 Ves. 607, 610; Roberts v. Roberts, 2 Sw. & Tr. 337; Lindsay v.
Lindsay, L. R. 2 P. & D. 459; Todd’s Will, 2 W. & S. 145. The
only question therefore is whether the instrument is void be-
cause of the return of the deceased from her contemplated
Joumfiy- As to this, it cannot be disputed that grammatically
and literally the words “if I do not” [return] are the condition
gf the VE'hole “last request.” There is no doubt either of the

?nger In going beyond the literal and grammatical meaning
of the words. The English courts are especially and wisely
careful not to substitute a lively imagination of what a testatrix
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would have said if her attention had been directed to a particu-
lar point for what she has said in fact. On the other hand, to
a certain extent, not to be exactly defined, but depending on
judgment and tact, the primary import of isolated words may
be held to be modified and controlled by the dominant intention
to be gathered from the instrument as a whole. Bearing these
opposing considerations in mind, the court is of the opinion that
the will should be admitted to proof.

“Courts do not incline to regard a will as conditional where
it can be reasonably held that the testator was merely ex-
pressing his inducement to make it, however inaccurate his
use of language might be, if strictly construed.” Damon v.
Damon, 8 Allen, 192, 197. Lord Penzance puts the same
proposition perhaps even more strongly in In the Goods of Porter,
L. R. 2 P. & D. 22, 23; and it is almost a common place. In
the case at bar we have an illiterate woman writing her own
will.  Obviously the first sentence, “I am going on a journey
and may not ever return,” expresses the fact which was on her
mind as the occasion and inducement for writing it. If that
had been the only reference to the journey the sentence would
have had no further meaning. Cody v. Conly, 27 Gratt. 313.
But with that thought before her, it was natural to an un-
educated mind to express the general contingency of death in
the concrete form in which just then it was presented to her
-imagination. She was thinking of the possibility of death or
she would not have made a will. But that possibility at that
moment took the specific shape of not returning from hel‘
journey, and so she wrote “if I do not return,” before giving
her last commands. We need not consider whether if the will
had nothing to qualify these words, it would be impossible t0
get away from the condition. But the two gifts are both of
a kind that indicates an abiding and unconditioned intent—
one to a church, the other to a person whom she called ¥1€r
adopted son. The unlikelihood of such a 'condition being
attached to such gifts may be considered. Skipwilh v. Cabell,
19 Gratt. 758, 783. And then she goes on to say that all that
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she has is her own hard earnings and that she proposes to leave
it to whom she pleases. This last sentence of self-justification
evidently is correlated to and imports an unqualified disposi-
tion of property, not a disposition having reference to a special
state of facts by which alone it is justified and to which it is
confined. If her failure to return from the journey had been
the condition of her bounty, an hypothesis which is to the last
degree improbable in the absence of explanation, it is not to be
believed that when she came to explain her will she would not
have explained it with reference to the extraordinary contin-
gency upon which she made it depend instead of going on to
give a reason which on the face of it has reference to an un-
conditioned gift.

It is to be noticed that in the leading case cited for the
opposite conclusion from that which we reach, Parsons v.
Lanoe, Lord Hardwicke emphasizes the proposition that under
the circumstances of that case no Court of Equity would give
any latitude to support such a will. There the will began ““in
case I should die before I return from the journey I intend,
God willing, shortly to undertake for Ireland.” The testator
then was married but had no children. He afterwards re-
turned from Ireland and had several children. If the will
s"cood the children would be disinherited, and that was the
crcumstance which led the Lord Chancellor to say what we
have mentioned, and to add that courts would take hold of
&_Ily words they could to make the will conditional and con-
tingent, Ambler, 561; 1 Ves. Sr. 192. It is to be noticed
further that in the more important of the other cases relied
on by the appellees the language or circumstances confirmed
the‘ absoluteness of the condition. For instance, ‘“my wish,
‘IleSl‘re, and intention, now is that if T should not return, (which
142’111:’1{1}:) preventing Proyidence).” Todd’s Will, 2 W. & S.
natiVe fere the‘language in the clearest way showed the alt_er—
i tOh returnfn.g to have b(?en present to the -testator’s. n}md
fts e condition was written, and the will was limited

er by the word “now.” Somewhat similar was In the
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Goods of Porter, L. R. 2 P. & D. 22, where Lord Penzance said,
if we correctly understand him, that if the only words adverse
to the will had been ‘“should anything unfortunately happen
to me while abroad,” he would not have held the will con-
ditional. See In the Goods of Mayd, 6 P. D. 17, 19.

On the other hand, we may cite the following cases as strongly
favoring the view which we adopt. It hardly is worth while to
state them at length, as each case must stand so much on its
own circumstances and words. The latest English decisions
which we have seen qualify the tendency of some of the earlier
ones. In the Goods of Mayd, 6 P. D. 17; In the Goods of Dobson,
L. R. 1 P. & D. 88; In the Goods of Thorne, 4 Sw. & Tr. 36;
Likefield v. Likefield, 82 Kentucky, 589; Bradjord v. Bradjord,
4 Ky. Law Rep. 947; Skipwith v. Cabell, 19 Gratt. 758, 782-
784; French v. French, 14 W. Va. 458, 502.

Decree reversed.

THE UNDERGROUND RAILROAD OF THE CITY OF
NEW YORK ». THE CITY OF NEW YORK.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE SOUTHERN DISTRICT OF NEW YORK.

No. 150, Argued January 29, February 23, 24, 1904,—Decided March 21, 1904.

Where the sole ground on which the jurisdiction of the Circuit Court is -
voked is that the case arises under the impairment of contract clause of
the Constitution of the United States, and the facts set up by complain
are, as matter of law, wholly inadequate to establish any contract rights
as between them and the State, no dispute or controversy arises iq re?pevt
to an unwarranted invasion of such rights and the bill should be dismissed
for want of jurisdiction. :

The mere filing of a map and profile, and the payment of the regular "lt
corporation tax, by a company, organized under the general railroatll 1’1‘:1
of 1850 of New York, but which did not obtain the consents of munlCll’l"
authorities or of abutting property owners or substituted consent of the
Supreme Court, or acquire any property by condemnation, did not creat¢

ants
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a contract with the State for the exclusive use of the space included in
the map and profile, and a subsequent act of the State authorizing the
construction of a railroad partly over the same route, does not violate
the impairment of contract clause of the Constitution of the United States.

THE facts are stated in the opinion of the court.

Mr. Roger Foster for appellant:

The Circuit Court had jurisdiction of the bill. All it is
necessary to show in order to secure a reversal of the decree
is that the complainants claim a franchise and that all of their
objections to the constitutionality of the Rapid Transit Act
are not so manifestly frivolous and without color of right as
conclusively to prove bad faith upon their part. Swafford v.
Templeton, 185 U. S. 487, 493, 494; Riverside & A. Ry. Co. v.
City of Riverside, 118 Fed. Rep. 736, 740; City Railway Co.
v. Citizens’ Street R. R. Co., 166 U. S. 557, 563; Pacific EL. Co.
v. Los Angeles, 118 Fed. Rep. 746, 752.

Having jurisdiction of the Federal question raised by the
bill, the court had also jurisdiction of the whole bill including
all questions that were not Federal. Omaha Horse Ry. Co. v.
Cable Tramway Co., 32 Fed. Rep. 727, 729; Louisville Trust
Co. v. Stone, (C. C. A.) 107 Fed. Rep. 305, 309, 310; Nashville
C.& 8t. T. Ry. Co. v. Taylor, 86 Fed. Rep. 168, 178, 188;
Pa. Mut, Life Ins. Co. v. Austin, 168 U. 8. 685, 695; Scott v.
Donald, 165 U, 8. 38, 71; Owensboro v. Owensboro Waterworks,
(C. C. A) 115 Fed. Rep. 318, 320.

Where there is a single ingredient of Federal jurisdiction in
the case, the relief may be given upon other grounds although
glz Federal question is decided adversely to the complainants.
1 (; )O{ZWSV.‘) r-U S. Bank, 9 Wheat. 738, 823; Tennessee v. Davis,

e 257, 264; Gold W. W. Co. v. Keyes, 96 U. S. 199, 203.
hrrneﬁ: ISf I;)Ot a special .rule of practice established for the sole
s Ot banks and railway companies chartered by Congress,

ttextends to all classes of cases.  New Orleans Water Works
V. Louisigng Sugar Co., 125 U. 8. ik o dng

Equity abhors g multiplicity of suits. Werlein v. New
VOL, cxormr—27 ;
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Orleans, 177 U. S. 399; Bienville Water Supply Co. v. Mobile,
186 U. S. 212, 216, 217; Robinson v. Brown, 166 N. Y. 159, 162;
United States v. Union Pacific Ry. Co., 160 U. S. 1, 51.

It seems clear consequently, that so much of the bill that
seeks relief grounded upon fraud and mistake in execution of
the Rapid Transit contract, the breach of the same by the
contract or its invalidity because it creates a municipal in-
debtedness beyond the limitation of the state constitution is
sufficient to compel a decree in the complainant’s favor.

The statute is unconstitutional because of its failure to pro-
vide adequate compensation for the property taken. Keene
v. Bristol, 26 Pa. St. 46; Sage v. Brooklyn, 89 N. Y. 189; Blood-
good v. Mohawk & Hudson R. R. Co., 18 Wend. (N. Y.) 9, 17,
18; Kennedy v. Indianapolis, 103 U. 8. 599, 603; Connecticut
River R. R. Co. v. Franklin Co. Comrs., 127 Massachusetts,
50, 52, 54, 55, 56; Baltimore & Susquehanna R. R. Co. v. Nesbi,
10 How. (U. 8.) 395, 398, 399; Boston & Lowell R. R. Co. V.
Salem & Lowell R. R., 2 Gray (Mass.), 1, 37; Haverhill Bridge
Proprietors v. Essex Co. Comrs., 103 Massachusetts, 120, 124;
Brickett v. Haverhill Aqueduct Co., 142 Massachusetts, 394, 396.

The statute takes public funds for a private use and is not
due process of law. A decision sustaining the act logically
implies the power of the United States to build and operate
all railroads that engage in interstate commerce. Pleasant
Township v. Atna Life Ins. Co., 138 U. S. 67; Rippe v. Becker,
56 Minnesota, 101, 111; People v. Salem, 20 Michigan, 452, 478;
Re Municipal Fuel Plants, 66 N. E. Rep. 24.

This is a Federal question. Loan Association v. Topekt,
20 Wall. 655.

The act takes property without due process of law by sub-
jecting complainants to the payment of taxes for the expenses
of officers neither elected by the people, nor appointed by
representatives of the people, and gives to such officers control
of the complainants’ business and of the city’s money. A
majority of the quorum of the Rapid Transit Board have beer
elected by the remainder of those appointed by the legislature.
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Such a close corporation is unconstitutional. Foxr v. M, & H.
R. Humane Soctety, 165 N. Y. 517, 525; Rathbone v. Wirth, 6
App. Div. 277, 285, 308; aff’d 150 N. Y. 459; State v. Barker,
89 N. W. Rep. 204, 208; State v. For, 63 N. E. Rep. 19.

The filing of the maps and profiles of their route gave to the
complainants and their predecessors a vested and exclusive
right thereto and the State then contracted not to interfere
with the same. Rochester H. & L. R. R. Co.v. N. Y., L. E.
& W.R. R. Co., 110 N. Y. 128, 132; S. C., 44 Hun, 206, 210;
Suburban R. T. Co. v. Mayor, 128 N. Y. 510, 519; United States
V. 0/ & COs BB aillii6: U5~ 28,750;

The franchise is property which cannot be taken without
compensation and the obligation of that contract cannot be
impaired without a violation of the Constitution. City Rail-
way Co. v. Citizens’ Street R. R. Co., 166 U. 8. 557; People v.
O'Brien, 111 N. Y. 1 ; Chesapeake & O. Canal Co. v. Baltimore
€0.R.R.Co,4G. &J. Md) 1.

The Constitution protects rights which are contingent as
well as those that are vested in present possession and enjoy-
ment.  Dunn v. Sargent, 101 Massachusetts, 336; Appeal of
Benson, 22 Pa. St. 164; White v. White, 5 Barb. 474; 8. C., 4
How. Pr. 102; Holmes v. H olmes, 4 Barb. 295; Forster v. Scolt,
136 N. Y. 577, 585; Danolds v. New York, 89 N. Y. 37, 45;
L‘f"ﬂ Island Water Supply Co. v. Brooklyn, 166 U. S. 685;
West River Bridge v. Dix, 6 How. 507; Richmond v. Railroad
Co., 13 How. 71; Troy & Boston R. R. Co. v. Northern Turn-
7”/.“’ Co., 16 Barb. 100; People v. O’Brien, 111 N. Y. 1; Huffi-
’Zg; €I‘ V;Brooklyn, 162 N. Y. 584; Westervelt v. Gregg, 12 N. Y.
;’ }.% White v, White, 5 Barb. 474 : United States v. Central Pac.
}- - Co., 118 U. 8. 235, 238 State v. Banker, 4 Kansas, 324;

ones v. Hobes, 63 Tennessee, 113.
thjo'l‘fjr &Sl thege complainant's are conc.erned the validity of
Union ;;leR Law has been directly adjudicated. Matter of
s 8()1-'}3 - R. Co., 112 N. Y. 61, 70; Barrow v. Hunton, 99

> o5 People ex rel. Underground Ry. v. Newton, 58 N. Y.

Super, Ct. 439
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Since the Rapid Transit Underground Railroad Company
was chartered less than five years before the bill was filed, it
cannot be claimed that its charter has been forfeited. The
defendants are estopped from claiming that the charters of
the other corporations have been forfeited. Coney Island dc.
R. R. Co. v. Kennedy, 15 App. Div. 588; Devereaux v. Browns-
ville, 29 Fed. Rep. 742.

Delay due to the inaction of the court is sufficiently ex-
cused. Hunt v. Smith, 3 Rich. Eq. (S. C.) 465, 511; Pendlery
v. Carleton, 59 U. S. App. 288; Bell v. Bell, 181 U. 8. 175, 179;
Matter of Kings County El. R. R. Co., 105 N. Y. 97.

No one but the Attorney General of the State can raise the
question of the forfeiture of the charter. Re N. Y. El R. Co.,
70 N. Y. 327, 338; Santa Rosa City R. R. Co. v. Central St. Ry.
Co., 38 Pac. Rep. 986; Olyphant S. D. Co. v. Olyphant, 196 Pa.
St. 553; Briggs v. Cape Cod Ship Canal Co., 137 Massachusetts,
71; Am. Cable Ry. Co.v. New York, 68 Fed. Rep. 227; 70 Fed.
Rep. 853; Southern Pac. R. Co. v. Orton, 32 Fed. Rep. 457;
Bybee v. Oregon, elc., Ry. Co.,139 U. S. 663; Dousenbury v. N.
Y., W. & C. Tr. Co., 46 App. Div. 267; Matter of N. Y. & L. I.
Bridge Co., 148 N. Y. 540.

When the consent was granted by the court and municipal
authorities, it inured by relation to the corporation which had
the prior right to construct the street railroad. Ingersoll V.
Nassau EL R. Co., 157 N. Y. 453; Geneva & W. Ry. Co.v. N. Y.
C.& H . R. R. Co., 163 N. Y. 228, 235.

The act denies the complainants the equal protection of the
laws. Hincks v. Milwaukee, 46 Wisconsin, 559; Gordon v
Winchester B. & A. F. Assn., 12 Bush (Ky.), 110, 113; Memphis
v. Fisher, 9 Baxter (Tenn.), 239; Stearns v. Minnesota, 179
U.S. 223, 262; Guljf, C. & S. F. Ry. Co. v. Ellis, 165 U. S. 150,
164; Yick Wo v. Hopkins, 118 U. S. 356; Ryan V. New York,
N. Y. Law Journal, Feb. 11, 1904.

Mr. Edward M. Shepard, with whom Mr. George W Wcker-
sham and Mr. De Lancey Nicoll were on the brief for the
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Rapid Transit Board, John B. McDonald, and others, re-
spondents:

As to the jurisdictional question:

The court below was without jurisdiction. Before there can
be any jurisdiction there must be a Federal question; and here
there is no such question, for the matter in dispute did not
arise under the Constitution or laws of the United States.
Defiance Water Co. v. Defiance, 191 U. S. 184, and cases cited
on p. 190; Shreveport v. Cole, 129 U. S. 36; St. Paul &c. R. Co.
v. St. Paul & N. P. R. Co., 68 Fed. Rep. 2; McCain v. Des
Moines, 174 U. 8. 168; West. Un. Tel. Co. v. Ann Arbor R. R.
Co., 178 U. 8. 239; New Orleans v. New Orleans W. W. Co.,
142 U. 8. 79, 88.

The court below in order to retain jurisdiction had to find

in the allegations of the bill a real and substantive Federal
question. Assuming the truth of the allegations of fact, some
contract with the State, real or apparent, must be made out.
New Orleans v. New Orleans Water Co., 142 U. 8. 79, 88.
' In cases of this character where this court has sustained the
Jurisdiction, a contract has been established by sufficient alle-
ggtions at the least. Illinois Central R. R. v. Chicago, 176
U. 8. 646; Citizens’ Railway Co. v. Citizens' Railroad Co., 166
U. 8. 557.

hS“’aff ord v. Templeton, 185 U. S. 487, and Wiley v. Linkler,
179 U. 8. 58, merely distinguished cases where the subject-
Matter of the suit was Federal—as plainly the subject-matter
of ‘Ehis suit is not—from cases which were like this suit, where
a Federal question has been held to be presented in a contro-
VeIsy over subject-matter not Federal.

_MT‘ George L. Rives and Mr. Theodore Connoly submitted a
lef on behalf of the city of New York and other respondents.

br

Me. Crier Justicr FuLLER delivered the opinion of the court.

This was a, bill filed on behalf of the Underground Railroad of
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the City of New York and the Rapid Tramsit Underground
Railroad Company, corporations organized under the laws of
New York, against the City of New York, the Mayor, the
Comptroller, and the Rapid Transit Commissioners of New
York, and contractors engaged in the construection of an un-
derground railway and subway in that city, all of the State of
New York, to enjoin payment for work done and further
construction. The bill was demurred to for the reason, among
others, that the Circuit Court was without jurisdiction in that
the averments of the bill did not present a case arising under
the Constitution or laws of the United States, which was the
sole ground on which jurisdiction was invoked. The demurrer
was sustained and the bill dismissed for want of jurisdiction,
116 Fed. Rep. 952, and, the question of jurisdiction being
certified, the case was brought directly to this court.

If, on the face of complainants’ statement of their own case,
it does not appear that the suit really and substantially in-
volved a dispute or controversy as to the effect or construction
of the Constitution, on the determination of which the result
depended, the Circuit Court was right and its decree must be
affirmed. Defiance Water Company v. Defiance, 191 U. S. 184,
and cases cited.

The bill refers to the rapid transit acts of 1891, Laws, 1891,
c. 4, 1894, Laws, 1894, . 752, and 1895, Laws, 1895, ¢. 519, and
sets forth their provisions for a rapid transit board empowered
to construet an underground railroad in the eity of New Yo‘rk;
for the submission to the electors of the city of the question
whether there should be municipal construetion of railroads;
for the power of the board, in case a majority vote favored
municipal construction, to grant the right to maintain and
operate the municipal railroad for not less than thirt)"ﬁ_"e
years nor more than fifty years; for the advance by the ¢ity
of the funds to construct the railroad; for the borrowing 0l
money and the issuing of bonds therefor; for the laying out
of the routes and the adoption of the plan of constructiofl'by
the board; for the requisite consent of the local authorities,
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consisting of the mayor and common council, and of a ma-
jority in value of the abutting owners, or, in lieu thereof, of the
Supreme Court of the State; for the various steps of procedure
after the popular vote in favor of municipal construetion; and
for details of the contract for the construction and operation
of the municipal road.

The bill further alleges that the Rapid Transit Board had
determined on the construction of an underground railroad;
that the local authorities have duly given their consent and
that the Appellate Division of the Supreme Court has, on appli-
cation of the board, appointed three commissioners to deter-
mine whether the railroad ought to be constructed and oper-
ated; that said commissioners have duly determined that it
ought to be; that their determination has been duly approved
by the court, and has been taken in lieu of the consent of the
property owners; that the city of New York, the municipal
authorities and board have entered into a contract, February,
1900, with defendant contractors, to construct the road over
the routes determined on, and that the railroad is now in
process of construction, and large sums of money have been
paid out by the city therefor.

: But it is asserted that the complainants had a prior exclusive
Plght under contract with the State to the use for underground
rallrQad purposes of the streets now sought to be used for the
mu'l{Cipal rapid transit road, and that the legislation is in
con.ﬂlr-t with the Fourteenth Amendment, and section 10 of
article IT of the Constitution.

No rights created by the Constitution are asserted, and if the
facts set up by complainants are, as matter of law, wholly
lnadequatf‘ to show possession of contract rights as between
:}r]((::; or elther (?f them, and the State, then no dispute or con-

Sy arises In respect of an unconstitutional invasion of
such rights,
N:}“\i))li avers that the Unde.rground Railroad of the city of

o b' , one of th.e 0(?mpla1nants, was formed August 21,

"% by the consolidation of the Central Tunnel Railway
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Company, the New York and New Jersey Tunnel Railway
Company and the Terminal Underground Railway Company,
as to the two latter of which no claim is made and no question
arises.

And it alleges that the Central Tunnel Company was organ-
ized March 26, 1881, “under the so-called General Railroad
and Tunnel Law of the State of New York, namely, chapter
one hundred and forty of the Laws of 1850, and of the various
acts amendatory of and supplemental to the same, and
chapter five hundred and eighty-two of the Laws of 1880.”

That company’s articles of association declared its purpose
to be ““constructing and maintaining and operating a railroad
for public use in the conveyance of persons and property.”

Chapter 140 of the Laws of New York of 1850, as amended
by chapter 133 of the Laws of 1880, provided that railroad
corporations formed under it should possess in addition to
““the powers conferred on corporations in the third title of the
eighteenth chapter of the first part of the Revised Statutes,”
(which did not include power to construct railroads or to use
the streets of a ecity,) the power “to construct their road

across, along, or upon any . . . street, highway,
which the route of its road shall interseet or touch.
Nothing in this act contained shall be construed . . . 0
authorizé . . . the construction of any railroad not ak

ready located in, upon or across any streets in any city, with-
out the assent of the corporation of such city.” Laws, 1850,
pp. 211, 224; Laws, 1880, pp. 242, 244.

By chapter 10 of the Laws of 1860 it was provided: “Ifi shall
not be lawful hereafter to lay, construet or operate any railroad
in, upon or along any or either of the streets or avenues of the
city of New York, wherever such railroad may commence or
end, except under the authority and subject to the regulations
and restrictions which the legislature may hereafter grant fm'l
provide,” (Laws, 1860, p. 16,) which was carried forward into
the charter of the city of New York of 1882. Laws, 1882,
c. 410, §1943. This was held by the Court of Appeals ¥
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render the general railroad act inapplicable to the city of New
York. Matter of Washington &c. Railroad Company, 115 N. Y.
442.

The constitution of the State contained, by amendment
adopted in 1874, the following provision:

“But no law shall authorize the construction or operation of
a street railroad except upon the condition that the consent of
the owners of one-half in value of the property bounded on,
and the consent also of the local authorities having the control
of that portion of the street or highway upon which it is pro-
posed to construct or operate such railroad be first obtained,
or in case the consent of such property owners cannot be ob-
tained, the general term of the Supreme Court, in the district
in which it is proposed to be constructed, may, upon applica-
tion, appoint three commissioners, who shall determine, after
a hearing of all parties interested, whether such railroad ought
to be constructed or operated, and their determination, con-
firmed by the court, may be taken in lieu of the consent of the
property owners.”

This was continued by the constitution of 1894, which
changed the words * General Term” to ‘ Appellate Division,”
and the word “distriet” to ““department.”

The Court of Appeals ruled in People v. O’Brien, 111 N. Y. 1,
that in order for a railroad corporation to acquire authority
to construct or operate a railroad upon the streets of any
_m.umcipality, not only the consent of the municipal author-
lties was indispensable, but that they were empowered to
grant such consent on such terms and conditions as they
chose to impose.

Th§ first section of chapter 582 of the Laws of 1880, provided:

W he‘never such road, or any part of the same, is intended

Z‘; E‘: bléllt within the limits of any eity or incorporated village
5 thésst tate and to run by'means of a tunnel und.erneath any
et bi‘ffifﬁ, roads or public places thereof, thfe said company,
bullding the same underneath any of said streets, roads

or public places, shall obtain the consent of the owners of one-
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half in value of the property bounded on the line, and the
consent of the board of trustees of the village by resolution
adopted at a regular meeting and entered on the records of
said board, and of the proper authorities having control of said
streets, roads or public places; or in case such consent of the
owners of property bounded on the line cannot be obtained,
the general term of the Supreme Court in the district in which
such ecity or village is situated may, upon application, appoint
three commissioners who shall determine, after a hearing of
all parties interested, whether such railroad ought to be allowed
to be built underneath said street, roads and public places, or
any of them, . . . and the determination by said com-
missioners, confirmed by the court, may be taken in lieu of the
consent of said authorities and property owners.” Laws, 1880,
p- 872.

In Matter of New York District Railway Company, 107N. Y.
42, decided in 1887, the Court of Appeals held that street un-
derground roads were street railways and that the constitutional
provision applied to them; that the act of 1850 had no appli-
cation to street railroads, and, if it had, the authority to con-
struct had been taken away by the act of 1860; and that the
provision of the act of 1880, allowing the action of the Supreme
Court commissioners to stand in the place of the consent of the
municipal authorities was unconstitutional, and also as 0 the
consent of the abutting owners, because indivisible; but that
perhaps the act might stand as authority for the construetion
of an underground street railway on condition of the ass_em
of the city authorities and the half of abutting values, rejecting
all the provisions for the appointment of commissioners.

Tt follows that the Central Terminal Company could b
acquired no right to build the proposed railroad without' the
consent of the municipal authorities and the consent of the
abutting property owners, yet no such consents are assel‘tﬁi
to have been given it, and the contrary appears on the face Ofl
the bill. But after setting forth the provisions for a raplt

transit board by the Rapid Transit Act of 1891, as amended,

ave
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especially in 1894, and the proceedings thereunder, which
showed that the consent of the municipal authorities and of
the Supreme Court in lieu of the property owners had been
given to the municipal construction sought to be enjoined,
the bill argues that the determination and consents in favor
of such municipal construction amounted to authority to con-
struct the railroad of the Central Tunnel Company because it
was an underground railroad, which it had been proposed
should occupy the same route or part of it, notwithstanding
the railroad of that company had not been consented to by
either the local authorities or the abutting property owners
of the Supreme Court acting for them.

We quite agree with the Circuit Court that this contention
is wholly inadmissible. The determination of the Rapid Tran-
sit Board and the consents of the municipal authorities and
the abutting owners to municipal construction could not be
regarded as enuring to the benefit of private parties who had
endeavored to acquire the franchise twenty years before and
had failed to perform the eonditions essential to the right to
construet such a road.

The bill also avers that the consent of the abutting property
Owners could not be obtained by the Central Tunnel Company,
and that the company applied to the General Term of the
Supreme Court for the appointment of three commissioners,
and that on February 2, 1883, commissioners were appointed,
one of whom declined to serve, whereupon the court appointed
another commissioner, who also declined to serve; that the
ﬁomlp&ny thereupon applied for another appointment, and

said '&pplication was duly granted by said court:” but that
T_hP sald General Term and its successor, the Appellate Divi-
islll‘;r:t.h&d not yet entered said order, and that, by reason of the
s :?\n SOf the SupremeY Court, the Cem':ral Tunnel Company
% I,‘(;FHU(;(;)(ISSOI‘, the Fnderground Reu%road Company, hfzd
HEenl i tt(;] contmu(? the proee.edmgs before commis-
COmme'n i the?lc 4 er of §a1d cm:porajtlons ha(.i been able t.o

+ construction of its line of railroad. If this
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imputation of laches could in any view be entertained it is
enough to say that the General Term in 1886 adjudged the act
of 1880, under which the application was made, to be uncon-
stitutional in respect of obtaining consents, Matter of New
York District Ratlway Company, 42 Hun, 621, and, as already
mentioned, this decision was affirmed by the Court of Appeals.
107 N. Y. 42.

The general railroad law of 1850 provided for the filing of a
map and profile of the proposed route, and this was done by
the Central Tunnel Company, March 28, 1882, and the bill
claims that thereby the company obtained a contract right.
But the mere filing of a map and profile by a company incor-
porated under that law could not give an exclusive right to the
occupancy of the space included in such map and profile as
against the State. In some instances it might give priority as
between railroad corporations, whose corporate existence had
not lapsed for non-construction, but only until the legislature
otherwise provided. And so it was held in People v. Adiron-
dack Railway Company, 160 N. Y. 225, where, among other
things, it was observed: ‘“There is no property in a naked
railroad route, existing on paper only, that the State i obliged
to pay for when it needs the land covered by that route fora
great public use, and its officers are authorized to act by ap-
propriate legislation.” The judgment was affirmed by this
court in Adirondack Railway Company v. New York State, 176
U. 8. 335, and we said:

“But the capacity to acquire land by econdemnation for the
construction of a railroad attends the franchise to be a railroqd
corporation, and when unexecuted cannot be held to be o
itself a vested right surviving the existence of the franchise
or an authorized circumseription of its scope.

“We agree with the Court of Appeals, as has already D¢
indicated, that the railroad company occupies no posttion
entitling it to raise the question. The steps it had taken had
not culminated in the acquisition of any property or vested
right.”

ady been
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Where certain routes have been determined according to
law, and the necessary consents have been obtained, and real
estate has been acquired by econdemnation, the situation would
be entirely different. Suburban Rapid Transit Company v.
Mayor, 128 N. Y. 510. But without the consents the right to
construct and operate could not become vested. In Matter of
Application of the Rochester Electric Railway Company, 123
N.¥:351.

The Underground Railroad, one of the complainants, was,
as before stated, formed by the consolidation of the Central
Tunnel Company with two other companies under chapter 676
of the Laws of 1892, which provided for the consent of the
proper city authorities and of the owners of one-half in value
of the abutting property, or, as to the latter, the determination
of commissioners affirmed by the Supreme Court. Neither of
these consents is alleged to have been obtained.

It is averred, however, that the company paid, when its
articles of consolidation and incorporation were filed in August,
189?), the incorporation tax of one-eighth of one per cent on its
capital stock, required to be paid by chapter 908 of the Laws
0f1896; but the payment of a tax for the privilege of being a
corporation did not carry with it the right to occupy any street
of New York with its proposed railroad.

And the fact, also asserted, that this company filed a map
;)irglg):()ﬁle did not, as we have seen, in itself create a contract
TI;::itC%Ivnpany is allegec% to have leased its road to the Ra}?id
i3 xwh' ;lldergro.und Railroad -Company, th.e other complalp—
‘thr;sit llc stlas incorporated in 18'97, subject to the .rapl.d
Was‘incoaw of the State and the railroad lav.v .under whlc'h. it
i rporated. The cons?nt of the municipal authorities
Stitutpd ionsent of the abutting property owners, or the sub-
ot éo CIOIlsent of th(? Supreme Court,-were essentlfxl to the
i izrsziruct a railroad, and these it never obtained. It
B riéhtpgfra:;?ln tax Emder the "cax' law 9f 1896, but that

struction, nor did its filing of a map or
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profile. There is also an averment that this company “paid
taxes duly assessed against it by the city, county and State
of New York,” but none that any tax was paid on the right
to construct a railroad in the streets of New York.

The result is that it appeared on the record that complain-
ants possessed no contract rights, which were impaired, or of
which they were deprived, and that the suit did not really and
substantially involve a dispute or controversy as to the applica-
tion or construction of the Constitution.

We, therefore, do not deem it necessary to further unfold
the convolutions of this lengthy bill. Many matters attacking
the validity of the Rapid Transit acts, and the proceedings in
municipal construction thereunder, were put forward, but we
are not called on to consider them in view of the conclusion
that the Circuit Court did not aequire jurisdiction.

Decree affirmed.

BARNEY ». THE CITY OF NEW YORK.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE SOUTHERN DISTRICT OF NEW YORK.

No. 159. Argued March 3, 4, 1904.—Decided March 21, 1904.

Where the jurisdiction of the Circuit Court is invoked on the gmu”dﬂ‘i

deprivation of property without due process of law in violation of ’
Fourteenth Amendment, it must appear at the outset that the allege
deprivation was by act of the State. .

And where it appeared on the face of plaintiff’s own
that the act complained of was not only unauthorized, but was
by the state legislation in question, the Circuit Court rightly d
to proceed further and dismissed the suit.

statement of his casé
forbidden,
eclined

TaIs was a bill to enjoin the city of New York, the Board
of Rapid Transit Commissioners for New York, John B. Me-
Donald and the administratrix of Shaler, deceased;_ from pfo;
ceeding with the construction of the rapid transit railroad
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tunnel under Park avenue, New York, adjacent to the premises
of Charles T. Barney, ¢ until the easements appurtenant thereto
shall have been acquired according to law and due compensa-
tion made therefor to complainant;” and from constructing
such railroad otherwise than in accordance with the routes and
general plan adopted and approved by the local authorities
and by the owners of abutting property, or the Appellate
Division of the Supreme Court in lieu thereof.

From the bill it appeared that the Rapid Transit Board had,
on behalf of the city, devised routes and general plans, and
entered into a contract for the construction of a rapid transit
railroad with MeDonald, of whom Ira A. Shaler was a sub-
contractor, under the Rapid Transit Acts of the State, Laws
1891, c. 4; Laws 1892, ¢. 102, 556; Laws 1894, cs. 528, 752;
Laws 1895, e. 519; Laws 1900, c. 729; Laws 1901, c. 587 ; Laws
1902, cs. 533, 542, 544, 584.

Park avenue was one of the streets under which the railroad
Wwas authorized to be built, and the routes and géneral plan of
the road were preseribed by the board by resolutions of Janu-
ary 14 and February 4, 1897, which received the assent of the
local authorities and of the Appellate Division of the Supreme
Court in lieu of the consent of the abutting property own-
ers. :
Complainant alleged that he “consented to the construction
of the said rapid transit railroad in accordance with the said
routes and general plan of construction, and did not oppose the
Proceedings hereinafter mentioned, which the said Board of
Rapid Transit Railroad Commissioners instituted for the pur-
pOse'of obtaining the determination of three eommissioners
AR pOl‘nted. by the said Appellate Division that such rapid
transit railroad ought to be constructed and operated; nor did
Y}(l)ur orator oppose the confirmation of said determination by
te said Appellate Division.”
unﬁ:: Pc;)rmkplainant ave}*red that t}}e porti.on of the.railrogd
tWenty-seveavenue and in fror}t of hlS- premises was being pullt

n feet nearer to his premises than was authorized
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by the routes and general plan; and that the work was ‘being
thus performed by said defendant, McDonald, and the said
Shaler without any authority other than certain directions
given by the chief engineer employed by the Board of Rapid
Transit Commissioners and embodied in certain so-called work-
ing drawings, or detail drawings, prepared by him or at his
instance, and recently approved informally by said board.
And . . . that the fact that such directions had been
given by the chief engineer and that said work was being thus
performed by the contractor, as aforesaid, was not until recently
specifically known to said board; that such action of said chief
engineer and contractor has never been formally or specifically
approved by ‘said board; that there has been no change made
or authorized by said board in the said ‘routes and general
plan,” nor has there been any modification of the contract or
specifications with reference to the construction of that part
of the tunnel lying under Park Avenue between Thirty-third
and Forty-first streets; that no notice was given to any of the
property owners along said street that it was proposed by the
defendants or any of them to change the position of the tunnel
to any material extent from the position shown and described
in the said ‘routes and general plan,’ nor was any opportu-
nity ever given to said property owners or the citizens gener-
ally to be heard with respect to any such change.”
Complainant further averred ‘“that at none of the times
herein mentioned did the said Board of Rapid Transit Rail-
road Commissioners have authority (if at all) to enter into any
contract for the construction of any rapid transit railroad
under or upon the said Park avenue, except in accordamlCe
with the said ‘routes and general plan’ contained in the said
resolutions of January 14 and February 4, 1897, and that
at no time did the said board have authority to prepart de-
tailed plans and specifications, except (if at all) in accordance
with the said general plan of construction or to alter any plans
or specifications prepared by them, excepting in accordaﬂ_ce
with said general plan of construction. That the act of the
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said board in permitting the defendants McDonald and the
said Shaler to enter upon that part of Park avenue between
Thirty-third and Forty-first streets where the tunnel is now
in process of construction, as aforesaid, was illegal and un-
authorized, and the defendants McDonald and the said Shaler
have entered upon the same unlawfully and without authority;
and for the further reason that the construction of the rapid
transit railway on the easterly side of Park avenue, in front
of your orator’s said premises, takes his property without due
process of law, in_violation of the provisions of the Fourteenth
Amendment to the Constitution of the United States, and that
said rapid transit act, so far as it purports to authorize the
construction of a tunnel and railway in said Park avenue
without the consent of abutting owners or compensation there-
for, is void, because it deprives your orator of his property
without due process of law, in violation of the provisions of
the said amendment.”

. On the bill and affidavits, complainant moved for an injunc-
tion pendente lite, and defendants resisted the motion, sub-
mitting, in pursuance of stipulation, affidavits filed in their
behalf in the case of H untington v. City of New York and others,
the same defendants, since brought here, numbered at this
term 173, and argued with this case. The opinion in that case,
118 Fed. Rep. 683, was adopted in this, and the court of its
Own motion, under section 5 of the act of March 83 LT e Al
entered a decree dismissing the bill for want of jurisdiction,
and certified that question to this court.

Mr. Mazwell Evarts and Mr. Arthur H. Masten for appel-
lants in this case and in No. 173.
The theory of the court seemed to be that an agent of the
ate can only be considered such when it acts in conformity
lattlilr thf’* Spffciﬁs: authority given to it by the act of the Legis-
l B (.reatmg 1t, and that if it does any act without express
®gislative authority, although purporting to act by reason of

the power and right conferred upon it by the State, such act
VOL. cxcri—28

St
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is not done in its character as agent and is not to be deemed
the act of the State.

This question, however, is no longer open for argument;
any act of an agent of a State, done pursuant to the powers
derived by him from the Legislature and by virtue of his
publie position as such agent, whether specifically authorized
by the statute appointing him or not, is an act of the State
within the meaning of the Fourteenth Amendment of the
Constitution. Ezx parte Virginia, 100 U. S. 339; Neal v. Delo-
ware, 103 U. S. 370, 394; Civil Rights Cases, 109 U. 8. 3, 15;
Yick Wo v. Hopkins, 118 U. S. 356, 374; Scott v. McNeal, 154
U. 8. 34; Missouri Pacific Ry. v. Nebraska, 164 U. S. 403;
C.,B. & Q. R. R. Co. v. Chicago, 166 U. S. 226, 233.

InN.C. & St. L. Ry. v. Taylor, 86 Fed. Rep. 168, the statute
itself was held unconstitutional. Blake v. McClung, 172 U. 5.
239, involved a dispute over the state statute. In Riverside
& A. Ry. Co. v. Riverside, 118 Fed. Rep. 736; Vicksburg Water
Works Co. v. Vicksburg, 185 U. S. 65, the action complained
of was action by a municipal legislature. In Bancroft v. Com-
missioners, 121 Fed. Rep. 874, the act complained of was the
taxing of property by commissioners to whom the State had
directly delegated the power to tax. Water Works ( 0. V.
San Francisco, 124 Fed. Rep. 574, involved the improper
exercise of a power to fix rates to be paid for water supply,
directly delegated to local authorities by the Legislature.

The court below was without jurisdiction for the reason
that the bill of complaint did not show that the appellant was
threatened with the deprivation of any property.

The fee of the streets of New York belongs to the city iﬁs"lf‘
Hoffman, Estate and Rights of the Corporation of New York,l
368; People v. Kerr, 27 N. Y. 188; Kellinger V. Fony'Secom
Street Railway Co., 50 N. Y. 206, 211; Matter of New York C.
& H.R.R. R. Co., 77 N. Y. 248; Drake v. Hudson Eiver R. K.
C'o., 7 Barb. 508. The only easements which the appellant hﬁf
in the street are easements of light, air and access. Story )V
N. Y. El. Ry. Co., 90 N. Y. 122; Bischoff v. N. Y. El R E,
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138 N. Y. 257, 262; American Bank Note Co. v. New York El.
R.R. Co., 129 N. Y. 252, 271, and cases cited. ;

Although guilty of a deviation of some thirty feet from the
duly filed routes and general plan hereinbefore referred to, the
Board of Rapid Transit has acted in the name of and for the
State, and from purely public motives. It has been clothed
with the State’s power, and its acts, even though now held by
the court below to have been unauthorized, were in point of fact
carried through solely by virtue of the authority conferred
upon it by the State and because of the power derived from
the Legislature. See Reagan v. Farmers’ Loan and Trust
Company, 154 U. S. 362.

As to what constitutes the act of a State with reference to
the provisions of the Fourteenth Amendment to the Federal
Constitution, see Iron Mountain R. Co. v. Memphis, 96 Fed.
Rep. 113; Pacific Gas Imp. Co. v. Ellert, 64 Fed. Rep. 421, and
cases cited on p. 429,

Mr. Edward M. Shepard for the appellees, members of
the Rapid Transit Board, and Mr. Platt A. Brown, with
whom Mr. DeLancey Nicoll was on the brief, for appellee
McDonald ;

In view of the decisions of the state court and for the purposes
of .this case it must be assumed that the construction com-
plained of by the appellant is in violation of the laws of New
York and without any authority from the State of New York.
So tl}a‘t the controversy is one between parties all of whom
are citizens of the State of New York in the course of which
the sole question is whether the laws of that State have or have
ilrootvbeen violated by the acts of the defendants. Such a con-
its(-]?rsyé as we ‘submit, belongs to the courts of the State
Rives. 1057‘0}08mzth v. Harmoning, 118 U. S. 194; Virginia v.
s U.'S. 313; St. Joseph & Grand Island Co. v. Steele,

" V. B.659; Hartell v. Tilghman, 99 U. S. 547; United States

Y- Cruikshank, 92 V7. 8. 542, 554; United States v. Harris, 106
U. 8. 629, 638

L]
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The fact that the Rapid Transit Commissioners have some
duties and powers in the construetion of a rapid transit railroad
does not commit the State to any acts of theirs in plain excess
of their authority. Missourt v. Dockery, 191 U. S. 165. The
rigorous provisions of law already quoted make it clear that
the placing of the tunnel of a rapid transit railroad under a part
of the street not within the routes and general plan is as clear
a violation of law as to place a railroad in an entirely different
street or in a different city.

Although the prohibition of the Fourteenth Amendment
runs against the State and the State alone, it is not disputed
that the State may act by executive officers as well as by ifs
courts or its legislature. Ezx parte Virginia, 100 U. S. 339;
Chicago, B. & Q. R. Co. v. Chicago, 166 U. S. 226, at p. 233.
The unlawful act of a man does not give the party aggrieved
a claim against the State or other government of which he was
a public officer. Tindal v. Wesley, 167 U. S. 204; United Slates
v. Lee, 106 U. 8. 196; Cunningham v. Macon & Brunswick
R. R., 109 U. S. 446, 452; Stanley v. Schwalby, 147 U. S. 503,
518; Stanley v. Schwalby, 162 U. S. 255, 271; Belknap v. Schild,
161 U. 8. 10; Guthrie’s Fourteenth Amendment, 72; Kernan
v. Multonomah County, 95 Fed. Rep. 849; Re Storte, 109 Fed.
Rep. 807; Manhattan Ry. Co. v. City of New York, 18 Fed.
Rep. 195. None of these authorities is weakened by the
cases cited by appellants.

The rapid transit railroad in Park Avenue is entirely under
ground, and affects neither light nor air nor access of abutters,
and the alleged impairment of the comfort to be enjoyed It
the plaintiff’s premises through the acts of the city and 1ts
Rapid Transit Board underneath the surface of its own streets
is not a taking of property within the meaning of the F s
teenth Amendment. Marchant v. Pa. R. R. Co., 153 I B
380; Meyer v. City of Richmond, 172 U. 8. 82; Gibson V. l '”“”’T
States, 166 U. S. 269; Eldridge v. Trezevant, 160 U. 8. 452
Messenger v. M. R. Co., 129 N. Y. 502; Guthrie’s Fourteenth
Amendment, 94; Pa. R. R. Co. v, Miller, 132 U. 8. 75,
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Mr. Cmier Justick FuLier, after making the foregoing
statement, delivered the opinion of the court.

The jurisdietion of the Circuit Court was invoked upon the
ground that by the tunnel construction sought to be enjoined,
complainant was deprived of his property without due process
of law, in violation of the Fourteenth Amendment. But that
amendment prohibits deprivation by a State, and here the bill
alleged that what was done was without authority and illegal.

The city acts through the Rapid Transit Board, which pos-
sesses the powers specifically vested. It is empowered to pre-
seribe the routes and general plan of any proposed rapid transit
railroad within the city, and every such plan must ““contain
such details as to manner of construction as may be necessary
to show the extent to which any street, avenue or other public
place is to be encroached upon and the property abutting
thereon affected.” Consents of the municipal authorities
and the abutting property owners to construction on the
Toutes and plan adopted must be obtained, and any change
i the detailed plans and specifications shall accord with the
general plan of construction, and, if not, like consents must
be obtained to such change.

The Dbill asserted that the easterly tunnel section under
Park avenue was not within the routes and general plan con-
Sefltﬁd to, and that the construetion was unauthorized. And
this is the view taken by the Supreme Court of New York.
Barney v. Board of Rapid Transit Commissioners, 38 Misc.
Rep. 549; Barney v. City of New York, 39 Misc. Rep. 719;
Barney v. City of New York, 83 App. Div. (N. Y.) 237.

Thus the bill on its face proceeded on the theory that the
Constrl?ction of the easterly tunnel section was not only not
authorized, but was forbidden by the legislation, and hence
was n‘ot action by the State of New York within the intent and
mea,m-ng of the Fourteenth Amendment, and the Circuit Court
Was Tight in dismissing it for want of jurisdiction.

Controversies over violations of the laws of New York are
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controversies to be dealt with by the courts of the State.
Complainant’s grievance was that the law of the State had been
broken, and not a grievance inflicted by action of the legislative
or executive or judicial department of the State; and the prin-
ciple is that it is for the state courts to remedy acts of state
officers done without the authority of or contrary to state law.
Missourt v. Dockery, 191 U. S. 165; Civil Rights Cases, 109
U. 8. 3; Virginia v. Rives, 100 U. S. 313.

In Virginia v. Rives, referring to an alleged denial of civil
rights on account of race and color in the empaneling of a
jury, the laws of Virginia in respect of the selection of juries
appearing to be unobjectionable, Mr. Justice Strong, speaking
for the court, said:

“Tt is evident, therefore, that the denial or inability to en-
force in the judicial tribunals of a State, rights secured to a
defendant by any law providing for the equal civil rights of all
persons citizens of the United States, of which sec. 641 speaks,
is primarily, if not exelusively, a denial of such rights, or an
inability to enforce them, resulting from the constitution or
laws of the State, rather than a denial first made manifest at
the trial of the case. In other words, the statute has reference
to a legislative denial or an inability resulting from it.

“When a statute of the State denies his right, or interposes
a bar to his enforcing it, in the judicial tribunals, the pre-
sumption is fair that they will be controlled by it in their de-
cisions; and in such a case a defendant may affirm on oath what
is necessary for a removal. Such a case is clearly within the
provisions of sec. 641. But when a subordinate officer of the
State, in violation of state law, undertakes to deprive an ac
cused party of a right which the statute law accords to him, as
in the case at bar, it can hardly be said that he is denied, or
cannot enforce, ‘in the judicial tribunals of the State’ the
richts which belong to him. In such a case it ought to be pre-
sumed the court will redress the wrong. If the accused b
deprived of the right, the final and practical denial will be 1n
the judicial tribunal which tries the case, after the trial has
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commenced. If, as in this case, the subordinate officer whose
duty it is to select jurors fails to discharge that duty in the
true spirit of the law; if he excludes all colored men solely
because they are colored; or if the sheriff to whom a venire is
given, composed of both white and colored citizens, neglects
to summon the colored jurors only because they are colored;
orif a clerk whose duty it is to take the twelve names from the
box rejects all the colored jurors for the same reason,—it can
with no propriety be said the defendant’s right is denied by
the State and cannot be enforced in the judicial tribunals.
The court will correct the wrong, will quash the indictment
or the panel, or, if not, the error will be corrected in a superior
court. We cannot think such cases are within the provisions
of sec. 641.  Denials of equal rights in the action of the judicial
tribunals of the State are left to the revisory powers of this
court.”

In the Civil Rights Cases, in which the court was dealing
“‘Yith the act of March 1, 1875, 18 Stat. 335, c. 114, Mr. Jus-
tice Bradley said:

“In this connection it is proper to state that civil rights, such
as are guaranteed by the Constitution against state aggression,
cannot be impaired by the wrongful acts of individuals, un-
_S“Pported by state authority in the shape of laws, customs, or
qudxoial or executive proceedings. The wrongful act of an
ln(.‘lividual, unsupported by any such authority, is simply a
RTIVate wrong, or a erime of that individual; an invasion of the
rights of the injured party, it is true, whether they affect his
person, his property, or his reputation; but if not sanctioned
i some way by the State, or not done under state.authority,
hfS rights remain in full force, and may presumably be vin-
dicated by resort to the laws of the State for redress.”

lThere are many cases in this court involving the application
of the Eleventh Amendment which draw the distinction be-
]‘W““H_ acts of public officers virtute officit, and their acts without
quui right, colore officii; and in Pennoyer v. McConnaughy,
140 U. 8. I, Mr. Justice Lamar defined the two classes to be,
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those brought against officers of the State as representing the
State’s action and liability, and those against officers of the
State when claiming to act as such without lawful authority.
The subject is discussed at length and the cases cited in Tindal
v. Wesley, 167 U. S. 204, and Fitts v. McGhee, 172 U. §. 516.
Appellant’s counsel rely on certain expressions in the opinion
in Ex parte Virginia, 100 U. S. 339, but that was a case in
which what was regarded as the final judgment of a state court
was under consideration, and Mr. Justice Strong also said:
‘“Whoever, by virtue of public position under a state govern-
ment, deprives another of property, life, or liberty, without
due process of law, or denies or takes away the equal protec-
tion of the laws, violates the constitutional inhibition; and as he
acts in the name and for the State, and is clothed with the
State’s power, his act is that of the State.”

And see. Manhattan Railway Company v. City of New York,
18 Fed. Rep. 195; Kiernan v. Multnomah County, 95 Fed. Rep.
849; In re Stortr, 109 Fed. Rep. 807.

Scott v. McNeal, 154 U. 8. 34, and Chicago, Burlington &
Quincy Railroad Company v. Chicago, 166 U. S. 226, are cited
by appellant, but in those cases judgments of the highest
judicial tribunals of the State were treated as acts of the State,
and no question of the correctness of that view arises here.

And so in Reagan v. Farmers’ Loan & Trust Company, 1?4
U. S. 362, the general assembly of Texas had established 2 rail-
road commission and given it power to fix reasonable ratés,
with discretion to determine what rates were reasonable. "fhf‘
act provided that suits might be brought by individuals against
the commigsion ““in a court of competent jurisdietion in TraV'IS
County, Texas,” and a citizen of another State sued them' n
the Circuit Court of the United States for the district WI.HC]‘
embraced Travis County, and this was held to be authorized
by the state statute.

And as the establishment of rates by the commission Was f‘he
establishment of rates by the State itself, and the determinatiol
of what was reasonable was left to the discretion of the cor™”
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mission, their action could not be regarded as unauthorized, even
though they may have exercised the discretion unfairly.

Similarly in Pacific Gas Imp. Company v. Ellert, 64 Fed.
Rep. 421, where a public board was given power to improve
streets, and proceeded in excess of its powers but not in viola-
tion of them, its action was regarded by Mr. Justice McKenna,
then Circuit Judge, as state action.

In the present case defendants were proceeding, not only in
violation of provisions of the state law, but in opposition to
plain prohibitions. :

Section 5 of the act of March 3, 1875, 18 Stat. 470, ¢. 137,
provided that if in any suit in the Circuit Court it should appear,
to the satisfaction of the court, at any time, that the suit did
not really and substantially involve a dispute or controversy
properly within its jurisdiction, the court should proceed no
further, but dismiss the suit. The last paragraph of this sec-
tion was in terms repealed by the act of Mareh 3, 1887, 24 Stat.
952, c. 373, reénacted August 13, 1888, 25 Stat. 433, c. 866,
(the part repealed not being material here,) but otherwise the
section remained and remains in full force. This case went off
on the motion for preliminary injunction, and the bill was
properly dismissed, whether treated as if heard on demurrer,
or on the proofs by affidavit.

Decree affirmed.

:
HUNTINGTON ». THE CITY OF NEW YORK ET AL.
APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE SOUTHERN DISTRICT OF NEW YORK.
No. 172, Argued March 3, 4, 1904.—Decided March 21, 1904.
Decided on authority of Barney v. City of New York, ante, p. 430.
Same counsel as in No. 159.
T : ; P
HE CHIEF Justice. This case is governed by the decision

Just announced, and the decree is accordingly
Affirmed.
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BOERING ». CHESAPEAKE BEACH RAILWAY COM-
PANY.

¢
ERROR TO THE COURT OF APPEALS OF THE DISTRICT OF COLUMBIA.
No. 174. Argued March 4, 1904.—Decided March 21, 1904.

Where in an action for personal injuries the trial court submits to the jury
the question whether a person riding on a pass is or is not a free passenger,
and there is a general verdiet for the defendant, that question of fact is
settled in favor of the defendant.

A person may not through the intermediary of an agent obtain a privilege
—a mere license —and then plead ignorance of the conditions upon which
it was granted.

The duty of ascertaining the conditions on which a free pass is given and
accepted when the same are plainly printed on the pass, rests upon the
person accepting and availing of the pass, and the carrier is not bound
at its peril to see that the conditions are made known.

THE facts in this case involved the right of the plaintiffs who
were husband and wife to recover for injuries sustained by the
wife while riding upon a pass which contained a stipulation
relieving the carrier from responsibility for injuries whether
caused by negligence of company’s agents or otherwise, and
are stated at length in the opinion of the court.

Mr. Charles F. Carusi and Mr. Charles H. Merillat for plain-
tiffs in error: 7

A public earrier may not limit its common law liability 10f
negligence to passengers by special agreement. This rule,
founded on public policy, operates no less for the protection of
gratuitous passengers than for passengers for hire. It is con-
ceded for the purposes of argument, that the plaintiff held a
free pass. This court in Phila. & Reading R. E. V. Derby, 14
How. 485, said that a pass is not free or gratuitous in the sens
in which these words were used by the learned court belo“.’ if
the consideration therefor be “ pecuniary or otherwise,” which
distinguishes this case from Duncan v. Maine Central B. B-
Co., 113 Fed. Rep. 508.
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In the United States the law of passenger carriers, with the
exception of the precise point at bar, has been perfectly well
settled by this court, in which it has been held:

I. That passenger carriers are liable for the consequences
of negligent acts to all passengers, gratuitous or otherwise.
Steamboat New World v. King, 16 How. 469; Phila. & Reading
R.R. Co. v. Derby, 14 How. 485.

II. That this liability cannot be evaded by private agree-
ments, all such agreements being per se unreasonable in char-
acter and void as against public policy. Lockwood v. Rail-
road Co., 17 Wall. 363.

In the only cases where this court was called on to pass on
the validity or reasonableness of such agreements in the case
of passengers other than those for hire, the court inevitably
discovered some consideration, ‘‘pecuniary or otherwise,”
which made it unnecessary to pass on the precise point pre-
sented by this appeal. B. & O. &c. Ry. Co. v. Voigt, 176
U. S. 498, 505.

By the great weight of authority in this country stipulations
against liability of common carriers for negligence are void
even in the case of gratuitous passengers. Bryan v. Mo. Pac.
Ry. Co., 32 Mo. App. 228; Jacobus v. Railway Co., 20 Minne-
sota, 125; F. & P. M. Ry. Co. v. Weir, 37 Michigan, 122; G. C.
& S.F.Ry. Co. v. McGown, 65 Texas, 643; Mob. & Ohio v.
Hopkins, 41 Alabama, 486; Ala. Gt. S. Ry. Co. v. Laltle, 71
Alabama, 614; Rose v. D. M. V. Ry. Co., 39 Towa, 246; Ill. &
Ont. Ry. Co. v. Reed, 37 Tllinois, 484; Fol. W. & W. Ry. Co. v.
Beggs, 85 Tllinois, 80; Annas v. M. N. Ry. Co., 67 Wisconsin,
46; Penna. R. R. Co. v. Henderson, 51 Pa. St. 351 (drovers’
[;ass case, but followed up to full extent in Penna. R. R. Co. v.
Rutﬁr. éﬁ Pa. St. 335); B. P. & W.v. O’'Hara, 9 Am. & Eng.
.-\ﬂ R ases, 317, Pa., 1881;'Camden & Atl. Ry. v. Bausch, 7
Ha.rmoep. 731; Burnett v. Railway Co., 176 Pa. St. 45; Vette v.
S Fyllf 102 Fed. Rep. 17; Roesner v. Herman, 8 Fed. Rep.

1~= ,mn v. P. W. & B. Ry. Co., 1 Houston (Del.), 471
(drover’s pass case, but well considered and shows court of
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same opinion as to purely gratuitous passenger); O. & M. Ry.
Co. v. Selby, 47 Indiana, 471, 487; Ind. Central R. R. Co. v.
Mundy, 21 Indiana, 48; L. M. & A. &c. R. R. Co. v. Faylor,
126 Indiana, 126; Welsh v. Railroad Co., 10 Ohio St. 76;
Curran v. Ratlroad Co., 19 Ohio, 1; Knowlton v. Erie R. . Co.,
19 Ohio, 261.

This last case was decided against the passenger, as the
contract was made in New York, but decided (p. 263) that
the Ohio law is otherwise. The text-writers are almost unani-
mous in opposition to the carriers’ right to limit liability on
a free pass. Redfield on Carriers, 268; Thompson’s Law of
Carriers, p. 200, §§ 4, 7, 9; Sherman’s Redfield on Negligence,
§ 268, et seq.; Cooley on Torts, 686; Wharton on Negligence,
589, 592, 641; 1 Parsons on Contracts, 771, note; Schouler on
Bailments and Carriers, 2d ed. § 656.

The contrary decisions are: Wells v. Railroad Co., 24 N. Y.
181; Perkins v. Railroad Co., 24 N. Y. 196; Bissell v. Railuay
Co.,25N.Y.443; Kinneyv. Railway Co.,32 N. J.1.407 ; Quimby
v. B. & M. Ry. Co., 150 Massachusetts, 365; Muldoon v. S. C.
Ry. Co., 35 Pac. Rep. 422; Griswold v. N. Y. & N. E. Ry. (o,
53 Connecticut, 371 (a quasi-employé case); Payne V. Terre
Haute R. R. Co., 157 Indiana, 617.

Of the foregoing the one New Jersey and all three of tlllé‘
New York decisions were by divided courts. Moreover, It
the New York cases and the Massachusetts case distinetions
were sought to be made between ordinary negligence and
gross negligence, and between the negligence of the corpors
tion itself and that of its agents.

It is not contended that a public carrier necessarily h :
duties to the public increased in proportion to the spe.cml
benefits derived from the public in a charter of incorporation,
but its charter does place certain duties and obligations on 1*-‘
Gaet v. Express Co., McArthur & M. 138; Oscanyan V- 4 e
Co., 103 U. S. 261; C. M. & St. Paul R. R. Co. v. Solan, 109
WeS.2135: e

Even those States which permit a common carrier 0 limnat

as 1ts
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its liability to gratuitous passengers require an express con-
tract to that effect by the passenger and the party setting it
up must prove its execution by proof conforming to the ordi-
nary rules of evidence. Amerian Transportation Co. v. Moore,
5 Michigan, 368; Cooper v. Berry, 21 Georgia, 526; Roberts v.
Riley, 15 La. Ann. 103.

Plaintiff in error had a right to assume the ticket had been
paid for. There is no presumption that she knew it was
gratuitous. Schouler on Bailments and Carriers, § 468, p.
497, and cases cited. And this notwithstanding the face of
the ticket or document refers the reader to the back. Malone
v. Boston & W. R., 12 Gray, 388; Railroad Co. v. Mfg. Co.,
16 Wall. 318.

Plaintiff’s right of action sounds in tort, but the defendant’s
exemption from liability is wholly contractual. The burden
was on defendant who has failed wholly to show any contract.

If a carrier claims that by contract his common law liability
has been limited, the burden is on him clearly to show it, and
all such contracts will be interpreted most strictly against the
carrier.  Assent will not be presumed from facts and circum-
§tances which do not clearly show an assent to such conditions
In the contraet on which the action is founded. In the absence
of satisfactory proof showing that the shipper by assent and
acquiescence has agreed to limit the liability of the carrier, the
presumption is that he intended to insist on his common law
rlghts. Neither usage nor custom, though known to the
shipper, which he has not clearly assented to as a condition
of the contract of shipment can be set up to absolve the carrier
from his common law liability. P.C. & St. L. R. Co. v. Bar-
reit, 36 Ohio St. 448; Rosenfeld v. Peoria R. R., 103 Indiana,
12L; Jennings v. Grand Trunk, 127 N. Y. 438; Amn. T. Co. v.
}‘)f 007(‘5, 5 Micl‘ligan,.368; Edsall’s Case, 50 N. Y. 661; Louisville
(‘{?J)’ YVO;WV. Nicholai, 4 Ind. App. 119; New Jersey Steam Nav.
. Mm}; erch(mts.Bm?k, 6 How. 344; Mich. Cent. R. Co. v. Hale,
lle's g;n,;AIz, Missouri Pacific v. Ivy, 17 Texas, 409; Sey-

V. Y. &e. Ry. Co., 95 N. Y, 562; Brewer v. N. Y. C.
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Ry. Co., 124 N. Y. 59; Coppock v. Long Island R. Co., 89 Hun,
186.

So strong is this principle that in Mauritz v. Railroad Co.,
23 Fed. Rep. 765, it was held that a passenger unable to read
the language in which a ticket is printed and to whom no
explanation is made by the agent is not bound by special terms
and conditions, as it was not, per se, negligence in him not to
know them. Blossom v. Dobb’s Express, 43 N. Y. 269; Can.
& A. R. Co. v. Baldauf, 16 Pa. St. 67 ; Perkins v. N. Y. Central,
43 N. Y. 269; Boylan v. Hot Springs, 132 U. S. 146, do not
apply.

In this case the evidence established that the plaintiff, while
she knew she was traveling on ““transportation” procured in
conjunction with an advertising contract, never had had the
transportation in her possession, and did not know there was
any stipulation on the back thereof, did not assent to same,
and authorized no one to do so for her.

This takes the case out of the principles laid down in Norll-
ern Pacific Ry. Co. v. Adams, 192 U. S. 440.

The circumstances under which the passes were issued and
the testimony of Mr. and Mrs. Boering are conclusive on the
points that plaintiff did not authorize her husband to procure
any transportation whatever for her, and he was in no senst
her agent and she had no notice of the stipulation on the back
of the pass issued to her husband in her name, but retained by
him.

It would appear, therefore, that, even if the stipulation were
not void on the ground of public policy, the trial court erred
in admitting it in evidence. Am. & Eng. Ency. 2d ed. under
Agency; McLaren v. Hall, 26 Towa, 297.

Mpr. Frederic D. McKenney, with whom Mr. John Spalding
Flannery was on the brief, for defendant in error:

There is nothing to distinguish this case from Northern Pt
cific Ry. Co. v. Adams, 192 U. S. 440.

Whether the female plaintiff had actual knowledge of the
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conditions in the pass and their effect was immaterial. Mul-
doon v. Seattle Rarlway Co., 10 Washington, 310. For even
though the conditions by their terms require that the party
using the pass should sign the same, if he does not in fact sign
the same, yet uses the pass, he will be estopped to deny that
he made the agreement specified thereon. Quimby v. Boston
& Maine R. R. Co., 150 Massachusetts, 365; Illinots Central
R. R. Co. v. Read, 37 Tllinois, 486.

If the cause of action in this case for a breach of a con-
tract to carry is that of the wife alone, as held by the Court
of Appeals of the District of Columbia in Rockwell v. Trac-
tion Company, 17 App. D. C. 369, 380, then it logically fol-
lows that the right to contract for such carriage was her own
individual right, and that her husband, in attending to her
“transportation,” was acting as her agent, and bound her by
accepting for her a complimentary pass containing the condi-
tion of exemption.

The power of a husband to act as the agent of his wife in
relation to her separate or individual personal or property
rights is well settled. Voorhees v. Bonesteel & Wife, 16 Wall.
16; Aldridge v. Mwirhead, 101 U. 8. 397; Weisbrod v. Chicago,
etc., Ry. Co., 18 Wisconsin, 35, and other cases cited in 1 A.
& E. Ency. Law, 2d ed. 947.

If, on the other hand, the conclusion of the same court in
the case of Howard v. C. & O. Railway Co., 11 App. D. C. 300,
33.7, holding that the right of action for personal injuries sus-
tained by the wife is not the statutory property of the wife,
bf‘, as we think it is, a correct statement of the law of this
district on that subject, then, at the time this cause of action
arose.and suit thereon was instituted, the common law rule
Prevailed in this district and the female plaintiff could not
Ei;’ﬁ(\l suedkwithout joining her husband in such action, as she
g .of ¢ nyhd:‘cu?ages r.ecoverefl or reduced to possession as a
g such Jomnt action during the covertu‘re Yvould have

1€ property of the husband alone. This right to the
Proceeds of the litigation carries with it the right of the hus-
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band to release the entire right of action for damages, whether
after judgment or before suit brought. Anderson v. Ander-
son, 11 Bush (Ky.), 327; Ballard v. Russell, 33 Maine, 196;
S. C., 54 Am. Dec. 620; Southworth v. Packard, 7 Massachusetts,
95; Beach v. Beach, 2 Hill (N. Y.), 260; S. C., 38 Am. Dec. 584;
Long v. Morrison, 14 Indiana, 597, and other cases cited in
15 A. & E. Incy. Law, 2d ed. 859; 24 A. & E. Ency. Law,
2d ed. 297.

If the husband could release the wife’s right of action for
damages before or after suit brought it is difficult to see why
he could not, by a pre-release in the form of a condition upon
a free pass containing an exemption from liability, waive or
bar her right to recover for personal injuries sustained while
traveling on such pass.

The validity of a pre-release of an action for personal in-
juries was considered and sustained by this court in B. & 0.
&c. RBy. Co. v. Voigt, 176 U, S. 498,

Mz. Justice BREWER delivered the opinion of the court.

This was an action brought in the Supreme Court of the
District of Columbia to recover damages for personal injuries
sustained by Mrs. Boering while riding in one of the coaches of
the defendant, and caused, as alleged, by the negligence of the
company. Her husband was joined with her as plaintiff, but
no personal injury to him was alleged. The defence was tl.lat
she was riding upon a free pass, which contained the following
stipulation: ““The person accepting and using this pass thereby
assumes all risk of accident and damage to person and property:
whether caused by negligence of the company’s agents of Ot‘h?r‘
wise.” A trial before the court and a jury resulted in & verdict
and judgment for the defendant, which was affirmed by the
Court of Appeals of the District, 20 D. C. App. 500, and there-
upon the case was brought here on error.

The contention of the plaintiffs is that the company b
liable in any event for injuries caused by its negligence 10,8
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riding on its trains; and further, that if it were not liable for
such negligence to one accepting a free pass containing the
stipulation quoted, it was liable to Mrs. Boering, because it
did not appear that she knew or assented to the stipulation.
The trial court submitted to the jury the question whether
she was, in fact, a free passenger, and as the verdict was in
favor of the defendant, that question of fact was settled in
favor of the company. Under those circumstances the recent
decision of this court in Northern Pacific Railway Company v.
Adams, 192 U. S. 440, disposes of the first contention.

With reference to the second contention, the testimony of
the two plaintiffs showed that the husband had attended to
securing transportation; that he obtained passes for himself
and wife, and that they had traveled on these passes before;
that she knew the difference between passes (she called them
“cards”) and tickets, for on that day her husband had pur-
chased a ticket for a friend who was traveling with them, and
she had seen him use both ticket and passes. They further
testified that she had not had either pass in her possession, and
that her attention had not been ecalled to the stipulation.
Now, it is insisted that the exemption from liability for negli-
gence results only from a contract therefor; that there can be
1o contract without knowledge of the terms thereof and assent
thereto, and that she had neither knowledge of the stipulation
nor assented to its terms; that therefore there was no contract
bﬂtw:een her and the company exempting it from liability for
Fleghgence. Counsel refer to several cases in which it has been
he'ld that stipulations in contracts for carriage of persons or
things are not binding unless notice of those stipulations is
brought home to such passenger or shipper. We do not pro-
DOsK 0-any manner to qualify or limit the decisions of this
court In respect to those matters. They are not pertinent to
this Ca§e. They apply when a contract for carriage and ship-
Irlle}}t 18 §h0.wn. When that appears it is fitting that any
@aim of limitation of the ordinary liabilities arising from such

4 contract should not be recognized unless both parties to the
VOL. ¢xc111-—29
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contract assent, and that assent is not to be presumed, but
must be proved. Here there was no contract of carriage, and
that fact was known to Mrs. Boering. She was simply given
permission to ride in the coaches of the defendant. Accepting
this privilege, she was bound to know the conditions thereof.
She may not, through the intermediary of an agent, obtain a
privilege—a mere license—and then plead that she did not
know upon what conditions it was granted. A carrier is not
bound, any more than any other owner of property who grants
a privilege, to hunt the party to whom the privilege is given,
and see that all the conditions attached to it are made known.
The duty rests rather upon the one receiving the privilege to
ascertain those conditions. In Quimby v. Boston & Maine
Railroad, 150 Massachusetts, 365, a case of one traveling on a
free pass, and in which the question of the assent of the holder
of the pass was presented, the court said (p. 367):

““Having accepted the pass, he must have done so on the
conditions fully expressed therein, whether he actually read
them or not. Squire v. New York Ceniral Railroad, 98 Massa-
chusetts, 239; Hill v. Boston, Hoosac Tunnel & Western Rail-
road, 144 Massachusetts, 284; Boston & Maine Railroad V.
Chipman, 146 Massachusetts, 107.”

So in Muldoon v. Seatile City Railway Company, 10 Wash-
ington, 311, 313:

“We think it may be fairly held that a person receiving &
ticket for free transportation is bound to see and know all of
the conditions printed thereon which the carrier sees fit t0
lawfully impose. This is an entirely different case from that
where a carrier attempts to impose conditions upon a passenger
for hire, which must, if unusual, be brought to his notice. In
these cases of free passage, the carrier has a right to impose
any conditions it sees fit as to time, trains, baggage, conne
tions, and, as we have held, damages for negligence; and the
recipient of such favors ought at least to take the trouble tg
look on both sides of the paper before he attempts to use ther.

See also Griswold v. New York dec. Railroad Company, 5
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Connecticut, 371; Illinois Central Railroad Company v. Read,
37 Tllinois, 484, 510. As was well observed by Circuit Judge
Putnam in Duncan v. Maine Central Railroad Company, 113
Fed. Rep. 508, 514, in words quoted with approval by the
Court of Appeals in this case:

“The result we have reached conforms the law applicable’
to the present issue to that moral sense which justly holds
those who aceept gratuities and acts of hospitality to perform
the conditions on which they are granted.”

We see no error in the record, and the judgment of the Court
of Appeals is

Affirmed.

GAGNON v. UNITED STATES.

APPEAL FROM THE COURT OF CLAIMS.
No. 163. Argued February 29, 1904.—Decided March 21, 1904.

The _inherent power which exists in a court to amend its records, and correct
mistakes and supply defects and omissions therein, is not a power to
create a new record but presupposes an existing record susceptible of
correction or amendment.

\n order, entered nunc pro tunc thirty-three years after an unrecorded

Judgment naturalizing an alien is alleged to have been rendered, may

be attacked collaterally on the ground that the court had no jurisdiction

to enter such an order, when no entry or memorandum appears in the
record or files at the time alleged for the original entry of the judgment.
the absence of jurisdietion to make such an order, the fact that notice of

the application therefor was given to the Attorney General does not give
the court jurisdiction.

In

Tris was a petition filed in the Court of Claims in 1894 and
amended in 1902, to recover the value of one-half of certain
Property taken in 1866 from the firm of which the petitioner
"as a member by Indians then in amity with the United States.
Chr:[l]li f‘ezsts found in the case were substantially as follows:
‘-leClarfd t’)agnon was a Brltlsh subject. In March, 1858, he

e .efore the Distriet Court of Woodbury County, Iowa,

Intention to become a citizen of the United States. He




OCTOBER TERM. 1903

Statement of the Case. 193 U. 8

alleged that in 1863 he was admitted by the District Court of
Richardson County, in the Territory of Nebraska, as a citizen
of the United States, but no entry of this fact appeared in the
records of that court for the year 1863.

It appeared Hosford & Gagnon, under which firm name they
traded, owned horses and cattle of the aggregate value of
$15,500 and in 1866, without just cause or provocation on
their part, Indians belonging to the defendant tribes, then in
amity with the United States, took them away. Hosford filed
his elaim for one-half of the amount and obtained judgment,
which has been satisfied. Gagnon’s elaim was for the re-
maining half.

It further appeared that in the prosecution of his claim
Gagnon failed to produce his certificate of naturalization, or a
duly authenticated copy thereof. To meet the requirements
of the law, providing that only citizens of the United Stafes
can recover under the Indian Depredation Act, Gagnon relied

exclusively on a record of the District Court for the first judi-
cial district of the State of Nebraska, (successor of the District
Court of the Territory,) purporting to enter nunc pro tunc a
judgment of naturalization of the territorial court as of the
date of September 25, 1863. |
No paper, memorandum or entry of any kind was found in
the records of the court tending to show that a certificate of

naturalization had been issued to Gagnon in that year. It
also appeared that the persons who held the offices of judge
and clerk of the territorial court in 1863 were both dead.
The record of the state court recited that it had been nlfid"
to appear “by competent evidence” that the alleged appl“f”'
tion for naturalization had been granted by the territorial
court, but that the ‘“judgment of naturalization was never
recorded, and if recorded the record is lost and cannot be
found in the records of this court, and it being legal and pfOPe t
that said record should be supplied, and this court being willing
that said error and omission be corrected, it is ordered al-“‘
adjudged that said judgment so rendered by this court at 1t8
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September term, 1863, be entered at large on the journal of
this court as of the date when it should have been entered,
to wit, on the 25th day of September, 1863, and that the clerk
issue to the said Charles Gagnon the proper certificate of
naturalization,” ete.

It further appeared that on March 19, 1897, Gagnon’s attor-
neys wrote the Attorney General that application would be
made to the District Court of Richardson County, Nebraska,
on March 29, 1897, “for restoration of certain lost records
relative to the naturalization of said Gagnon.”

Upon the facts thus found the Court of Claims decided that
Gagnon was not a citizen of the United States at the time the
depredation was committed, and the petition was dismissed.
38 C. CL. 10. 'Thereupon an appeal was taken to this court.

Mr. George A. King and Mr. William E. Harvey, with whom
Mr. William B. King was on the brief, for appellant:

This court has decided where the claims of partners depend
upon a difference of personal status between the members of the
partnership they can be severally prosecuted by each partner
for his separate interest. United States v. Burns, 12 Wall.
246, 254,

I‘mmediately upon the admission of Nebraska as a State the
legislature passed the act of June 15, 1867, Laws, 1867, p. 58,
mf'iking the District Courts of the State successors to the Dis-
trict Courts of the Territory, and see § 905, Rev. Stat.

While in some of the older jurisdictions the practice has
8I0WN up of requiring written applications for naturalization,
there was no statute requiring it when this claimant was
Daturalized in 1863,

It has been held since the earliest times that naturalization
Proceedings are conclusive where they were had in a court of
‘ompetent jurisdiction. Spratt v. Sprait, 4 Pet. 393, 407;
People v. Rose, 30 Barb. 588, and cases cited on p. 604; People
V. McGowan, 77 Illinois, 644, and cases cited on p. 646; State
V. Hoeflinger, 35 Wisconsin, 393, 400; United States v. Gleason,
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78 Fed. Rep. 396; S. C., 90 Fed. Rep. 778; Campbell v. Gordon,
6 Cranch, 176; Ex parte Cregg, 2 Curt. 98; Fed. Cas. No. 3380.
For the conclusive effect everywhere of judgments affecting
the status of persons, Hilton v. Guyot, 159 U. S. 113, 167.
See also State v. MacDonald, 24 Minnesota, 48; In re Christern,
11 J. & S. 523; In re Coleman, 15 Blatch. 406; 6 Fed. Cas.
No. 2980.

The Court of Claims undertook to pass upon the validity of
the proceedings in the District Court, in a collateral proceed-
ing, and upon evidence aliunde, but the validity of a judicial
record cannot be questioned by a court not sitting in review,
except upon the ground that the court lacked jurisdiction.
Voorhees v. Bank of the United States, 10 Pet. 449, 474; Cooper
v. Reynolds, 10 Wall. 308, 315; Robinson v. Fair, 128 U. 8. 53,
and cases cited on p. 86; United States v. Arredondo, 6 Pet. 691,
709; Rhode Island v. Massachusetts, 12 Pet. 657, 718; Ex parle
Watkins, 7 Pet. 568, 572.

If the record was improperly supplied it was not a matter of
usurpation of jurisdiction but error. The Court of Claims has
no jurisdiction to correet error of a state court, and least of all
to correct it upon evidence altunde.

The record of the naturalization of the claimant in the dis
trict court of the Territory as certified by the clerk of the dis-
trict court of the first judicial district of the State, successor
to the territorial court, imports verity. That court is sole
custodian of its own records. The record, no matter be’ﬂ
made, or no matter after what distance of years it was supplied,
imports absolute verity and is binding upon all other courts
within the United States.

The absolutely binding character of a judicial record‘and
the extent to which it imports absolute verity are principles
elementary in the law. Art. IV, § 1, Const. U. S. :

Whether it be a question of the power of the court to suppb;
a record of proceedings unrecorded by the clerk, or to SUPPI3
a lost record, the authorities are equally clear. The lead'mg
case in this court is In re Wight, 134 U. S. 136. See also Gon
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zales v. Cunningham, 164 U. 8. 612, 623; United States v. Vigil,
10 Wall. 423; Lincoln Nat. Bank v. Perry, 66 Fed. Rep. 887;
Blythe v. Hinckley, 84 Fed. Rep. 244; Fuller v. Stebbins, 49
Towa, 377; Kaufman v. Shain, 111 California, 16, and cases
cited on p. 19; Balch v. Shaw, 7 Cush. 282; Frink v. Frink, 43
N. H. 508, and cases cited on p. 514; Borrego v. Territory, 8
N. M. 446, 491; S. C., 46 Pac. Rep. 349, 362, and cases
cited; State v. Major, 38 La. Ann. 642; Hershy v. Baer, 45
Arkansas, 240; State v. King, 5 Iredell (27 N. Car.), 203; Par-
sons v. McBride, 49 N. Car. (4 Jones’s Law) 99; Perry v.
Adams, 83 N. Car. 266; Taylor v. McElrath, 35 Alabama, 330,
and cases cited on p. 332; Souvais v. Leavitt, 53 Michigan, 577;
Van Etten v. Test, 49 Nebraska, 725.

In In re Wight, 134 U. S. 136, this court in a criminal case
sanctioned an order supplying the record at a subsequent
term. If such an amendment can be made at one term later
no limit can be drawn upon the exercise of the power. In
United States v. Vigil, 10 Wall. 423, a record supplied after
two years was held good. In Balch v. Shaw, 7 Cush. 282, 284,
the correction was made fourteen years after the time the
proceedings took place.

In Rugg v. Parker, 7 Gray, 172, a record was made nunc
pro tunc after 20 years; in Lawrence v. Richmond, 1J. & W. 241,
after 23 years; in Taylor v. M. cElrath, 35 Alabama, 330, after
20 years; in Parsons v. M cBride, 49 N. Car. (4 Jones’s Law) 99,
after 36 years.
~ The cases cited show that each court must necessarily be the
Judge of what it has decided and adjudged and when it orders
an amendment of the record the presumption of other courts
ust necessarily be, that it does not undertake to order its
clerk to record what it never had decided. Sprague v. Lither-
berry, 4 MeL. 442, 449; 22 Fed. Cases, No. 13,251; Inhabitants
of Limerick, 18 Maine, 187.

In Indiana the rule is stricter than in other jurisdictions.
SChOOno'ver V. Reed, 65 Indiana, 313, 316, and the rulings are
0 conflict with those cited including In re Wight, 134 U. 8. 136.
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It is suggested in the opinion below that there has usually
been shown to be a cause pending on which to found an order
restoring the record. But none of the cases makes any dis-
tinetion of this sort, or limits the power to those in which there
is a pending cause. In United States v. Hill, 120 U. S. 169, it
was held that a proceeding for naturalization is not a ‘‘cause”
in the strict sense of the term but a special and peculiar case
of which the courts have jurisdiction, where only the party
asking for the right or privilege is before the court. And see
Ex parte Watkins, 3 Pet. 193, 207.

Mr. Assistant Attorney General Thompson, with whom Mr.
Assistant Attorney Peyton was on the brief, for the United
States.

Mr. JusticE BrRown delivered the opinion of the court.

This case raises the simple question whether thirty-three
years after a judgment naturalizing an alien is alleged to have
been rendered but not recorded, or if recorded, the record lost,
a common law court has jurisdiction to enter such judgment
of naturalization nunc pro tunc, when no entry or memorandum
appeared upon the record or files at the time the original judg-
ment is supposed to have been rendered. If there be no juris-
diction to enter such judgment, it may be attacked collaterally.

The power to amend its records, to correct mistakes of the
clerk or other officer of the court, inadvertencies of counsel,
or to supply defects or omissions in the record, even after the
lapse of the term, is inherent in courts of justice, and was
recognized by this court in In re Wight, 134 U.S. 136; Gonqufs
v. Cunningham, 164 U. 8. 612, 623, and United States V- V_@gﬂ,
10 Wall. 423. Tt is also conferred upon courts of the United
States by Rev. Stat. secs. 899, 900 and 901. This powen
however, must be distinguished from that discussed by the
court in Bronson v. Schulten, 104 U. S. 410, wherein we h'ellI
that the authority of the court to set aside or modify an exist-
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ing judgment or order ceased with the expiration of the term,
and from that time all final judgments and decrees passed be-
yond its control, and that if such errors existed they could only
be corrected by writ of error or appeal to a superior tribunal.
An exception was there made of certain mistakes of fact not
put in issue or passed upon, such as that a party died before
judgment, or was a married woman, or was an infant and no
guardian appeared or was appointed, or that there was error
in the process through the default of the clerk. In the Federal
courts the power to amend is given in general language in the
final clause of Rev. Stat. section 954, which declares that such
courts “may at any time permit either of the parties to amend
any defect in the process or pleadings, upon such conditions
as it shall, in its discretion and by its rules, preseribe.” As
above indicated, however, this power has been restricted to
amendments made during the progress of the case, or at least
during the continuance of the term in which the judgment is
rendered.

This power to amend, too, must not be confounded with the
Power to create. It presupposes an existing record, which is
deff%ctive by reason of some clerical error or mistake, or the
omission or some entry which should have been made during
thf’ brogress of the case, or by the loss of some document
origmally filed therein. The difference between creating and
imending a record is analogous to that between the construc-
ton and repair of g piece of personal property. If a house or
VESSffl, for instance, be burned or otherwise lost, it can only be
rebuilt, and the word “repair” is wholly inapplicable to its
‘S.Ubsequent reconstruetion. The word “repair,” as the word
COE’:T:T{CL” contemplates an existing structure which has be-
Otherv;imperflect by reason of the acti?n of the .e]eI.neTlts,'or
ki ::; hn the cases (:)f vessels pa.rtlc'ularly, this dlS.tlnctIOIl
i e can.not be. ignored, as it lies at the basis of an

Portant diversity of jurisdiction between the common law
and maritime courts,

VF]
The i : 4
Power to recreate a record, no evidence of which exists,
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has been the subject of much discussion in the courts, and the
weight of authority is decidedly against the existence of such
power. We have examined a large number of authorities upon
this point, and while they do not altogether harmonize in their
conclusions, the practice in some States being much more rigid
than in others, we have found none which supports the con-
tention that a record may be created to take the place of one
of which no written memorandum was made or entered at the
time the original judgment was supposed to have been ren-
dered. The following eases contain instructive discussions
of the principles involved, but an epitome of them would
subserve no useful purpose. Bilansky v. Minnesota, 3 Minne-
sota, 427; Schoonover v. Reed, 65 Indiana, 313; Smith v. Hood
& Co., 25 Pa. St. 218; Missouri v. Primm, 61 Missouri, 166;
Brown v. Coward, 3 Hill (S. Car.), 4; Lynch v. Reynolds, 63
Kentucky, 547; Coughran v. Guicheus, 18 Tllinois, 390; Frink
v. Frink, 43 N. H. 508; Rugg v. Parker, 7 Gray, 172; Balch v.
Shaw, 7 Cush. 282.

The power of the court to amend existing records is also
considered at length in the following cases from the F ederal
courts: Tilghman v. Werk, 39 Fed. Rep. 680; Whiting Y-
Equitable Life, 60 Fed. Rep. 197, 200; Odell v. Reynolds, 70
Fed. Rep. 656, 659; Blythe v. Hinckley, 84 Fed. Rep. 228, 244,

It may be gathered from these cases that, if a memorandum
be entered upon the calendar that a certain document has. been
filed, such document, if lost, may be supplied by a copy the
hands of counsel; or where a judgment or order has been €0
tered upon the calendar, which does not appear upon the
journal, the court may order a new one to be entered nunc pr’
tunc. In such cases there is often a memorandum of s0u¢
kind entered upon the calendar, or found in the files, and therlf‘
is no impropriety in ascertaining the fact even by parol v
dence, and supplying the missing portion of the records. But
the exercise of a power to recreate a record where no memO:
randum whatever exists of such record is evidently a dan'gel‘o““
one, and, although such power may have been occasionally
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given by the legislature in cases of overwhelming necessity, as,
for instance, by the ‘““lost record act” passed by the general
assembly of Illinois after the great fire in Chicago in 1871,
(Laws of Illinois, 1871-2, p. 650,) such power has not been
hitherto supposed to be inherent in courts of general juris-
diction. ~ As the evidence upon which such restoration is made
cannot be inquired into, if the jurisdiction to recreate the record
exists, it might well happen that, upon the testimony of a single
interested witness, the court would order a new record to be
entered after a lapse, as in this case, of over thirty years, and
when the judge and clerk have both died, and there was no
possibility of contradicting the testimony of such single witness.

Additional complications may also be properly referred to
i this case in the fact that the declaration of intention was
made before another court in another State, and that the
territorial court which is alleged to have entered the judgment
of naturalization had itself been abolished and a state court
Sulbstituted in its place. Did the jurisdiction exist to make
this order of naturalization, there is nothing to prevent any
person from applying to any competent court for a similar
Judgment of naturalization, or even a judgment for damages,
and to have the same entered nunc pro tunc as of any date it
would be for his interest to have it rendered. It is true that
n t;his case notice was given to the Attorney General by the
Petitioner of his proposed application to the court for the
restoration of ““ certain lost records,” but if the jurisdiction to
e““"l‘” this judgment nune pro tune did not exist, it could not
be given by this notice.

As there was no competent evidence of the citizenship of the

petlt.iom‘:r, there was no error in the action of the court below,
and its judgment is therefore

Affirmed.
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COSMOPOLITAN MINING COMPANY ». WALSH.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
DISTRICT OF COLORADO.

No. 134, Argued January 20, 21, 1904.—Decided March 21, 1904,

If a case does not really involve the construction or application of the Con-
stitution of the United States in the sense in which that phrase is em-
ployed in the Judiciary Act of 1891, this court is precluded from examin-
ing the merits on writ of error.

Whether the case should go to the Circuit Court of Appeals or be brought
directly to this court must be determined from the record and there is
no authority for the trial judge making a certificate that the application
and construction of the Constitution of the United States were involved
in the action.

The contention that under the laws of a State it was essential to the legality
of service upon an alleged agent of a corporation that the corporat.ioll
should have been doing business within the State and the agent residing
within the county named as his place of residence in the appointment
does not require the construction of the Constitution of the United States
but simply calls for the construction of the constitution and laws of the
State or the application of the principles of general law.

Trr Cosmopolitan Mining Company was incorporated under
the laws of the State of Maine in June, 1884, for the purposes
of “buying, selling, leasing, working, developing and improving
gold, silver, copper or other mines, and purchasing and holding
such other property as may be necessary or convenient.” 5000
after such incorporation the mining company—as We sh'all
hereafter call the plaintiff in error—became the owner of mif-
ing claims, consisting of lodes and millsites, situated in the
county of Ouray, Colorado.

The constitution of Colorado (art. XV, sec. 10) pr ovided that
“no foreign corporation shall do any business in this State
without having one or more known places of business and an
authorized agent or agents in the same, upon whom process
may be served.” The statutes of the State required that before
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a foreign corporation should be permitted to do any business
in Colorado it should make a certificate, signed by its president
and secretary, duly acknowledged, and file the same with the
Secretary of State and in the office of the recorder of deeds in
each county in which business was to be carried on, designating
the principal place where the business of such corporation was
to be conducted in the State, and also naming an authorized
agent or agents in the State, residing in the principal place of
business of the corporation, upon whom process might be
served. Mills’ Ann. Stat. sec. 499. In compliance with the
foregoing requirements the mining company filed on Febru-
ary 10, 1886, a certificate in the office of the Secretary of State
of Colorado and in the office of each of the recorders of Ouray
and Cumberland Counties, designating the county of Ouray
as the principal place where the business of the corporation
was to be carried on, and naming J. M. Jardine as the agent
upon whom process might be served.

In the months of April and May, 1895, actions were brought

in the county court of Ouray County by the A. W. Begole
Mercantile Company, John Ashenfelter, P. H. Fennell and

William 0, Fulton, to recover from the mining company sums
aggregating about $1,250, alleged to be due for labor per-
formed and merchandise furnished to the mining company in
the State of Colorado in the years 1893 and 1894. In each
00mp¥aim it was alleged that the mining company was a cor-
pf)ratlon “duly incorporated and organized under and by
Vlrtue.of the laws of the State of Maine, with its principal
office in the State of Colorado, in the city of Ouray, in said
ray County.” The Begole action was first instituted, and
an attach'ment was issued and levied upon the real property
zlf‘the mining company in Ouray County, being the mining
A;msf lhe‘retofore referred to. In the complaints in the
atmir}l]eter 'and Fennell actions the fact of the levy of an
aslgef-i Itnent in the Begole case was recited, 'and tl}e ?ou_rt was
actién 0 make As.henfelter and Fennell parties plaintiff in that
» and to give them like remedies against the mining
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company ‘‘as the law gives to the original plaintiff in said
action.” Writs of attachment were also issued in the Ashen-
felter and Fennell actions, and were levied in the same manner
as was the writ of attachment in the Begole case. In each of
the three actions last referred to a copy of the writ of attach-
ment and of the summons and complaint were served in San
Miguel County, Colorado, upon J. M. Jardine, described in the
return of the sheriff as the ‘“duly authorized agent for the
within-named company” (the Cosmopolitan Mining Company).
The complaint in the Fulton case contained no reference to
the levy of an attachment in the Begole action, and the plain-
tiff did not ask to be made a party to the action. Althougha
writ of attachment was issued in the Fulton case, it was not
shown to have been levied. A copy, however, of the writ as
also of the summons and complaint, was served upon Jardine,
deseribed as in the returns in the other cases.

Judgments were entered in each of these county court ac-
tions, and in each judgment there was embodied an order
“that the attachment herein be sustained, and a special execu-
tion issue.” On the files, in the Begole action, was placed
what was termed a ““pro rating order,” entitled in the Bego'le
action, and therein was recited the recovery of judgments 1n
the Ashenfelter, Fennell and Fulton actions, and that it ap-
peared to the court that property belonging to the defendant
company “was attached for the purpose of satisfying. Sl}(’h
judgments as might be obtained by the several plamtlf'Ts
against the said company.” There was also contained therein
direction to the sheriff of Ouray County ‘“to sell the above
deseribed property or so much thereof as shall be necessary
to satisfy said several judgments, together with th(‘ﬂ costs and
interest thereon.” Special writs of execution were issued, and
the attached property was sold to one J. C. Marsh, as trusteti
for the several judgment ereditors. In each case it was SW"‘
on the return on the writ of execution that the particular judg-
ment had been fully satisfied. : 2

Marsh received a certificate of purchase, and afterwar®
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assigned the same to Stephen A. Osborn, and on May 25, 1896,
the period of redemption having expired, a sheriff’s deed was
executed and delivered to Osborn. On June 16, 1896, Osborn
conveyed the property to Walsh, the defendant in error herein.
On March 1, 1897, Walsh brought an action against the
mining company and Jardine in the District Court of Ouray
County, Colorado, to quiet his title to the property thus ac-
quired. Tt was alleged that the mining company was a cor-
poration of the State of Maine, organized for the purpose,
among others, of carrying on the mining business in the county
of Ouray and State of Colorado, and that by certificate, dated
December 16, 1885, and recorded January 21, 1886, Jardine
had been ““duly appointed as the authorized agent of the de-
fendant company, upon whom process might be served.” The
proceedings in the Begole, Ashenfelter and Fennell actions
were set forth, as also the acquisition by Walsh under the same
title of the property in question. It was averred that the
defendants claimed an interest in the property and it was
prayed that they might be required to set up such claims, and
that ‘it might be adjudged that the defendants did not have
any interest in the property. Return was made of service of
the summons and complaint on Jardine individually, and on
the mining company, “by delivering to John M. Jardine, the
duly authorized agent of the defendant company, and desig-
natefi by it as the person upon whom service would be served.”
Jarfhne filed a disclaimer of interest, and judgment was entered
dgainst lthe mining company by default. In that judgment it
E’as recited that entry of the default of the mining company
a\:{{tl'eb(iﬁn gl«’li)de “for the failure of the said defendant to plead
mam?er i ; fy law, after due ser}fice of summons upon it in
b %wj: orm e by lz.zw provided;” that the plaintiff had
U0 As a witness in the case; and that the court had

heard the : ;
re:orr-;i +,1 testimony given by the plaintiff and inspected the
ﬁndin:f‘};mds and documents offered in evidence. After next

e facts to be as they were averred in the complaint

of Walsh, the court decreed as follows:
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“It is, therefore, considered, adjudged and decreed by the
court that the said defendants have not, nor have either of
them, any right, title, interest, claim or demand in or to any
part of the premises above deseribed, and that the pretended
claim of the defendant, The Cosmopolitan Mining Company,
in and to said premises is wholly without right or justification
in law. That the plaintiff is the owner and in the possession
of the premises and mining claims above described and entitled
to the quiet and peaceable possession of said mining claims
and each of them.”

The present action was brought on November 3, 1900, in the
Circuit Court of the United States for the District of Colorado
by the mining company, to recover possession of the real
property purported to have been sold under the judgments
in the county court actions. Diversity of citizenship of the
parties was alleged in the complaint, and the property in con-
troversy was averred to exceed $2,000 in value. It was
further charged that the plaintiff had been ousted of the pos-
session of the property claimed by it on May 25, 1896, the date
of the sheriff’s deed under the sales on execution. The answer
contained a general denial, and special defences, one of WflliCh
set out the various proeeedings in the county court actions
brought by Begole et al. and the other proceedings by Whlc_h
title to the property in dispute was claimed to be vest(‘(l. n
Walsh. The judgment rendered in the action to quiet title
was also specially pleaded, and there were averments of facts
alleged to constitute estoppel. A replication and amended
replication were filed to this answer. It was alleged ifl sub-
stance that prior to the service made upon Jardine, the
actions referred to in the answer of Walsh, the mining compary
was not doing business in the State of Colorado, and that I
those actions no service of process had been made upon lti
hence the Colorado courts acted without jurisdiction, an(f
consequently “the plaintiff has been and is being d"P”.Ve‘l %
its property, viz: The property sought to be recovered in his
action without notice, hearing, opportunity to be heard, or due
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process of law, and in violation of the Fourteenth Amendment
to the Constitution of the United States.”

The action was tried to a jury. The case in chief for the
mining company consisted of documentary evidence, exhibit-
ing title in the mining company to the property in controversy
at the date of the alleged ouster. The evidence for the defend-
ant consisted of a certified copy of the statutory designation
of Jardine as agent of the mining company, the judgment
records in the various actions relied upon, tax deeds covering
two of the millsites enumerated in the complaint, and oral
testimony. Objection was made to the admission in evidence
of the judgment records substantially upon the following
grounds: 1. That the records of the judgments in the county
court actions did not on their face show the appointment of
Jardine as the agent of the mining company, and therefore
there was nothing in the records to show that service had been
made upon a proper agent of the corporation. 2. That even
if the fact of the statutory designation by the corporation of
Jardine as its agent could be incorporated into the records and
considered, as it was not shown that at the time of the service
the corporation was doing business in the State, jurisdiction
over the company was not acquired by the service upon Jardine.
3. That in any event, as the service of process in the county
court actions had been had upon Jardine in another county
than the one mentioned in the statutory appointment as the
Place of residence of J ardine, the service was void. 4. That as
there was then no evidence of personal service on the corpora-
tlon ﬁhrough its agent, the mere levy of a writ of attachment
Was msufficient to eonfer jurisdiction and to authorize the court
to enter judgment, and direct a sale of the attached property.
These objections, it was insisted, established that the judg-
"ents recovered against the corporation were rendered without
‘liflrztp:l()(‘v(‘ss of law and in violation of the Constitution of the
: £ Stgtes. The offer of the judgment record in the action
O quiet title was also objected to because it was not shown

th ; ; : :
lat the company was doing business in Colorado at the time
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of service of Jardine, and therefore the service on him was void,
and further because the court in its judgment or decree did not
purport to direct a conveyance but simply attempted by such
judgment or decree to establish title. Treating the actions
in the county court as being in personam and not in rem, the
objections were finally overruled by the trial judge, and all the
judgment records were admitted in evidence except the record
in the Fulton case. The judgment records in the county court
actions were admitted on the ground that it sufficiently ap-
peared from the records that the mining corporation at the
time the actions were brought was doing business in the State of
Colorado. Therecord in the Fulton case was exeluded because
of a deficiency in this particular. The court admitted the rec-
ords in the action to quiet title because it appeared that the
mining company was alleged in the complaint not only to have
been authorized to carry on business in the State of Colorado,
but to have been formed for that purpose, and its appointment
of a statutory agent was a consent to be served through such
agent.

Following the introduetion of these records and in support of
the defence of estoppel, evidence was offered on behalf of the
defendant tending to show the expenditure made by him in
connection with the property subsequent to his acquisition of
title, but the court held the same to be inadmissible.

In rebuttal, the plaintiff offered in evidence from the record
in the Begole action a writing signed by Jardine, in effect
notifying the court that he did not reside in Ouray County,
and disclaiming being an agent of the mining company, and
also asking the court to quash the scrvice made on him of the
summons and writ of attachment. The paper was not ‘ad'
mitted in evidence and an exception was taken to its exclgsl9n-
Two witnesses were next examined on behalf of the mining
company for the purpose of establishing that the company
maintained no office and was not doing business in the cou.nty
of Ouray at the time of the service of process in the a<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>