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he says: “The proofs furnished in this case are sufficient to 
show that these three persons were engaged in business rather 
than in manual labor in 1894.”

Tn this state of the record an examination thereof satisfies 
us that the appellants adduced testimony which established 
that they were bona fide “merchants” within the meaning of 
the law at the time registration was required of laborers by 
the act of Congress, and as the orders of deportation were made 
on the sole ground that appellants failed to show that fact the 

Judgments are reversed and appellants discharged.
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The question of jurisdiction which the act of March 3, 1891, provides may 
be certified direct to this court must be one involving the jurisdiction of 
the Circuit Court as a Federal Court and not in respect of its general 
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225.

The  facts are stated in the opinion of the court
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This case was brought directly to this court as coming within 
fhe first of the classes of cases enumerated in section, five of
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the judiciary act of March 3, 1891, in which that may be done, 
the Circuit Court having certified that the jurisdiction of the 
court was in issue, and granted the appeal on that ground.

The case was briefly this: Samuel Hunt, receiver, filed his 
petition in the Circuit Court of the United States for the 
Northern District of Ohio in the foreclosure suit of The Con-
tinental Trust Company of New York v. The Toledo, St. Louis 
& Kansas City Railroad Company, Jules S. Bache, Sylvester H. 
Kneeland and others, asserting that he was entitled, out of 
certain of the first mortgage bonds foreclosed in the suit, and 
stock of the railroad company, in the hands of the Farmers’ 
Loan and Trust Company, to be reimbursed for amounts paid 
by him, or his predecessors, as receiver, in the extinguishment 
of prior claims which the bonds and stock had been deposited 
to secure, and seeking a decree that they be delivered to him 
or sold and the proceeds so delivered, etc. The deposit had 
been made to secure payment of certain underlying liens, 
which Kneeland had agreed to pay and discharge, and which 
he had failed to do, and the receiver had done so out of the 
moneys and property of the railroad company.

Bache, who was a citizen of and resided in New York, and 
others were ordered to demur, plead or answer the petition, 
and copies of the order were mailed to the parties named, in-
cluding Bache. Bache appeared specially and filed a plea to 
the jurisdiction of the court over the subject matter because 
of the pendency in the Supreme Court of New York of a suit 
instituted prior to the filing of Hunt’s petition by Bache as a 
judgment creditor of Kneeland against- the Toledo, St. Louis 
and Kansas City Railroad Company, Kneeland and the Farm-
ers’ Loan and Trust Company, in which the last-mentioned 
company had been appointed receiver of the securities forming 
the subject of the Hunt petition, on the same day on which 
the Hunt petition was filed; and of his person because of the 
insufficiency of the method of service of the order. The plea 
was overruled.

The Circuit Court held that when the receiver used the
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moneys of the receivership to discharge the underlying liens, 
the equitable right accrued to him and to those whom he repre-
sented, to be reimbursed out of the securities deposited with 
the Farmers’ Loan and Trust Company; and that as a junior 
encumbrancer, Bache had never been dismissed from the suit, 
and as such was before the court for all purposes of the dis-
tribution of the proceeds of the sale of the mortgaged property. 
It appeared that Bache was made one of the original defend-
ants in the foreclosure suit as a junior encumbrancer and 
entered his appearance; that he afterwards set up his claim, 
by answer, in that suit, it being the same claim on which his 
proceeding in the state court was founded; that he filed his 
claims before the special master under order in that behalf; 
and that Kneeland was also a party to the cause.

Bache, declining to plead further, the petition was taken 
as confessed as to him, and a decree was subsequently entered 
that the Toledo, St. Louis and Western Railroad Company, as 
successor to the rights of Hunt, as receiver, and his prede-
cessors, was entitled out of the securities in the hands of the 
Farmers’ Loan and Trust Company to be reimbursed in the 
amounts which had been paid by the receivers in respect of the 
prior claims; and that said securities be delivered to the rail-
road company, or, on default of such delivery within thirty 
days, that they should stand cancelled and of no further force 
or effect. From this decree the pending appeal was thereupon 
taken.

It will be perceived that the jurisdiction of the Circuit Court 
was only questioned in respect of its general authority as a 
judicial tribunal and not in respect of its power as a court of 
the United States. The established rules of practice as to 
bringing in parties to ancillary or pro interesse suo proceedings, 
and those governing courts of concurrent jurisdiction as be-
tween themselves, were alone involved. It is settled that the 
question of jurisdiction which the act of March 3, 1891, pro-
ves may be certified to this court directly, must be one 
Evolving the jurisdiction of the Circuit Court as a Federal
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court. Louisville Trust Company v. Knott, 191 U. S. 225; 
Blythe v. Hinckley, 173 U. S. 501.

Tested by this rule our jurisdiction fails, and the appeal must 
be

Dismissed.

YAPLE v. DAHL-MILLIKAN GROCERY COMPANY.

CERTIFICATE FROM THE CIRCUIT COURT OF APPEALS FOR THE 
SIXTH CIRCUIT.

No. 181. Submitted March 15,1904.—Decided April 4, 1904.

Where a creditor has a claim for a balance due against an insolvent debtor 
afterwards adjudicated a bankrupt, upon an open account for goods sold 
and delivered four months before the adjudication in bankruptcy, and 
during said period makes a number of sales of merchandise on credit to 
the insolvent debtor, which becomes a part of the debtor’s estate, and 
during the same period receives payments of sums on account, from time 
to time, which payments are received in good faith without knowledge 
of the debtor’s insolvency on the part of the creditor, the sales exceeding 
in amount during said period the payments made during the same time, 
he has not received a preference which he is obliged to surrender before 
his claim shall be allowed. Jaquith v. Alden, 189 U. S. 78.

The  facts are stated in the opinion of the court.

Mr. W. T. McClintick for appellant, cited Pirie v. Trust Co., 
182 U. S. 443; 5 Am. Bk. Rep. 814; McKey v. Lee, 105 Fed. 
Rep. 923; 45 C. C. A. 127; 5 Am. Bk. Rep. 271; Morey Mer. 
Co. v. Schiffer, 7 Am. Bk. Rep. 670; Gans v. Ellison, 8 Am- 
Bk. Rep. 153; Kahn v. Exp. & Commission Co., 8 Am. Bk. 
Rep. 157; Re William Bothwell, 8 Am. Bk. Rep. 213. The 
date of payment of a check is when it is paid by the bank and 
not when it is given out by the bankrupt. Re Amasa Lyon, 
7 Am. Bk. Rep. 412.
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