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counsel for the government in the brief which he was given 
leave to file:

“ Moreover, as ninety per cent of all commerce in our ports 
is conducted in foreign vessels, it must be obvious that their 
exemption from these shipping laws will go far to embarrass 
domestic vessels in obtaining their quota of seamen. To the 
average sailor it is a consideration while in port to have his 
wages in part prepaid, and if in a large port like New York 
ninety per cent of the vessels are permitted to prepay such sea-
men as ship upon them, and the other ten per cent, being 
American vessels, cannot thus prepay, it will be exceedingly 
difficult for American vessels to bbtain crews. This practical 
consideration, presumably, appealed to Congress and fully jus-
tified the provision herein contained.”

We are of the opinion that it is within the power of Congress 
to protect all sailors shipping in our ports on vessels engaged 
m foreign or interstate commerce, whether they belong to citi-
zens of this country or of a foreign nation, and that our courts 
are bound to enforce those provisions in respect to foreign 
equally with domestic vessels.

The questions, therefore, certified by the Court of Appeals 
will each be a/ns wered in the affirmative.

Mr . Just ice  Harl an  concurred in the judgment.
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hethei one assuming to act for a State or Territory in selecting school 
ands in lieu of sections 16 and 36 had the authority to do so is a State 

an not a Federal question. The policy of the Government in respect to 
gran s for school purposes has been a generous one, and acts making 

c grants are to be so construed as to carry out the intent of Congress, 
owever difficult it might be to give full effect to the language used if 
e grants were by instrument of private conveyance.
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While ordinarily a special law is not repealed by a subsequent general 
statute, unless the intent so to do is obvious, yet the latter act may ap-
ply to cases not provided for by the former. The general act of Con-
gress of 1859 as to selection of school lands in lieu of sections 16 and 36 
is applicable to Washington although a special statute was passed as to 
it in 1853. The act of 1902 confirming selections approved by the Secre-
tary of the Interior referred to past as well as future approvals.

The general supervision of the affairs of the Land Department is now vested 
in the Secretary of the Interior, and, unless Congress clearly designates 
some other officer to act in respect to such matters, it will be assumed that 
he is the officer to represent the Government. His approval of a selec-
tion made by one claiming to represent a State or Territory of lands in 
lieu of school sections 16 and 36 under the acts of 1853 and 1859, is, at 
least, a withdrawal of the selected land from private entry which contin-
ues until the selection is set aside, and if such person was authorized to 
act, the approval of the selection so made is, unless some direction of 
Congress was violated, conclusive upon the transfer of title of the selected 
lands.

This  was an action of ejectment brought in the Superior 
Court of King County, Washington. The case was tried by 
the court without a jury. An agreed statement of facts was 
submitted, upon which the court found the following facts and 
conclusions of law:

“ 1. That the north half of the southwest quarter and the 
northwest quarter of the southeast quarter of section 3, town-
ship 25 north, range 4 east, is of the value of twenty thousand 
dollars, and was selected by Phillip H. Lewis, as agent for King 
County, Washington Territory, by filing a list of this and other 
lands designated as list No. 2 of indemnity school selection at 
the land office at Olympia, Washington Territory, May 24, 
1870, under an act of Congress approved March 2,1853, and 
an act of Congress approved February 26, 1859, which said 
selection was approved by Secretary C. Delano, January 27, 
1872.

“2. March 13, 1893, Anton Johanson made application to 
enter the land aforesaid under the homestead laws, and at that 
time made a settlement thereon; he has ever since lived on 
said land ; his application was rejected by the local land office, 
and subsequently appealed to the Commissioner of the Genera 
Land Office, and finally to the Secretary of the Interior, who,
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on December 18, 1895, decided adversely to Anton Johan-
son.”

From the foregoing facts the court finds as conclusions of 
law:

“ 1. That the plaintiff was on the 13th day of March, 1893, 
seized in fee and possessed and entitled to the possession to 
said north half of the southwest quarter and the northwest 
quarter of the southeast quarter, section 3, township 25 north, 
range 4 east.

“ 2. That on the said 13th day of March, 1893, defendant un-
lawfully entered said premises and ejected the plaintiff there-
from, and unlawfully retains possession thereof.”

The judgment of the Superior Court having been affirmed 
by the Supreme Court of the State, 26 Washington, 668, the 
case was brought here on error.

Mr. C. W. Corliss for plaintiff in error. JZ?. O. C. Mc- 
(rilvra, Mr. Henry W Lung and Mr. John F. Maim were on 
the brief.

Mr. W. J3. /Stratton, attorney general of the State of Wash-
ington, for defendant in error.

Mr . Just ice  Brewe r , after making the foregoing statement, 
delivered the opinion of the court.

Under the statutes of Washington an action in form similar 
to the old action of ejectment may be maintained in favor of 
one who has a superior title, whether legal or equitable. Bal-
linger’s Code, secs. 5500, 5508. No patent is shown to have 
been issued by the General Government, and the question, 
therefore, is whether the State obtained an equitable title by 
virtue of the selection and approval disclosed in the findings 
of fact.

The first contention of plaintiff in error is that no authority 
is shown for Phillip H. Lewis to act as agent for King County 
or the Territory of Washington in making the selection. We 
pass the assertion that in the brief of counsel for plaintiff in 
error in the state court the right of Lewis to act for the county 
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was conceded. It is enough that Lewis, assuming to act as 
agent, made the selection, and that his selection was approved 
by the Secretary of the Interior, for the State, the successor of 
the Territory, by commencing this action and claiming the ben-
efit of his act as agent, ratified and confirmed what he did as 
agent. Besides, whether he had authority to so act is not a 
Federal question, but one whose decision by the state court is 
final.

Coming now to the Federal question, the approval by the 
Secretary of the Interior of a selection made by one claiming 
to be the agent of a Territory or State of land in lieu of school 
sections 16 and 36 is, if nothing more, in effect a withdrawal 
from private entry of the selected land, and such withdrawal 
continues until the approval of the selection is itself set aside. 
Whether such selection, so approved, shall afterwards ripen 
into a full legal title or not, is immaterial so far as the question 
of withdrawal is concerned. In the .case at bar, at the time of 
the selection and approval, there was no settlement, no private 
right, nothing to interfere between the United States and the 
Territory of Washington, or prevent a selection of this tract in 
lieu of an ordinary school section. When, therefore, the Sec-
retary of the Interior approved the selection, it at least oper-
ated to withdraw the land from private entry. A claim in be-
half of the Territory had been presented, and that claim had 
been approved by the proper officer of the United States. 
While the land remained subject to such claim and approval, 
no individual could come in and question its validity. Johan-
son’s attempt to make a homestead was wrongful and gave 
him no rights whatever in the land.

But, further, the title of the State is good. For the mate-
rial parts of the statutes bearing upon this question see note at 
foot of this page.1

, - _____ _

1 Act of March 2, 1853, establishing the Territory of Washington, 10 Stat. 
179, sec. 20; sec. 1947, Rev. Stat.:

“ Sections numbered sixteen and thirty-six in each township in said Tei 
ritory shall be, and the same are hereby, reserved for the purpose of being 
applied to common schools in said Territory. And in all cases where sai 
sections sixteen and thirty-six, or either or any of them, shall be occupie



JOHANSON v. WASHINGTON. 183

190 U. S. Opinion of the Court.

Now we remark that from the legislation of Congress nothing 
is clearer than that the policy of the Government has been a gen-
erous one in respect to grants for school purposes. Cooper v. 
Roberts, 18 How. 173; Minnesota v. Hitchcock, 185 U. S. 373, * 8

by actual settlers prior to survey thereof, the county commissioners of the 
counties in which said sections so occupied as aforesaid are situated, be, 
and they are hereby, authorized to locate other lands to an equal amount 
in sections, or fractional sections, as the case may be, within their re-
spective counties, in lieu of said sections so occupied.”

Act of February 26, 1859, 11 Stat. 385:
“ Be ii enacted by the Senate and House of Representatives of the United 

States of America in Congress assembled, That where settlements, with a 
view to preemption, have been been made before the survey of the lands 
in the field which shall be found to have been made on sections sixteen 
or thirty-six, said sections shall be subject to the preemption claim of such 
settler; and if they, or either of them, shall have been or shall be reserved 
or pledged for the use of schools or colleges in the State or Territory in 
which the lands lie, other lands of like quantity are hereby appropriated 
in lieu of such as may be patented by preemptors; and other lands are also 
hereby appropriated to compensate deficiencies for school purposes, where 
said sections sixteen or thirty-six are fractional in quantity, or where one 
or both are wanting by reason of the township being fractional, or from 
any natural cause whatever: Provided, That the lands by this section ap-
propriated, shall be selected and appropriated in accordance with the prin-
ciples of adjustment and the provisions of the act of Congress of May 
twentieth, eighteen hundred and twenty-six, entitled ‘ An act to appro- 
pi late lands for the support of schools in certain townships and fractional 
townships not before provided for.’ ”

Section 2 of the act of Congress approved May 20, 1826, 4 Stat. 179:
Sec . 2. And be it further enacted, That the aforesaid tracts of land

8 all be selected by the Secretary of the Treasury, out of any unappro-
priated public land within the land district where the township for which 
any tract is selected may be situated; and when so selected, shall be held 

y the same tenure, and upon the same terms, for the support of schools, 
in such township, as section number sixteen is, or may be held, in the 
btate where such township shall be situated.”

ection 10 of the act of February 22, 1889, for the admission of Washing- 
°° and other Territories into the Union, 25 Stat. 679:

hat upon the admission of each of said States into the Union sections 
num eied sixteen and thirty-six in every township of said proposed States, 
an w ere such sections, or any parts thereof, have been sold or other- 
I 18e isposed of by or under the authority of any act of Congress, other 
an s equivalent thereto, in legal subdivisions of not less than one 
^ar ei section, and as contiguous as may be to the section in lieu of which 

e same is taken, are hereby granted to said States for the support of
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and cases cited in the opinion. And, as was said by Mr. Jus-
tice Field, in Winona <& St. Peter R. R. Co. v. Barney, 113 
U. S. 618, 625, acts making grants “ are to receive such a con-
struction as will carry out the intent of Congress, however 
difficult it might be to give full effect to the language used if 
the grants were by instruments of private conveyance. To 
ascertain that intent we must look to the condition of the coun-
try when the acts were passed, as well as to the purpose declared 
on their face, and read all parts of them together.”

Tested by this rule, it is obvious that Congress .intended that 
Washington should receive full sections 16 and 36, or, in case of 
a failure by reason of prior settlement or from natural causes, 
the equivalent of such sections, and designated the Secretary

common schools, such indemnity lands to be selected within said States 
in such manner as the legislature may provide, with the approval of the 
Secretary of the Interior.”

32 Stat. 756. December 18, 1902.
“ Be it enacted by the Senate and House of Representatives of the United 

States of America in Congress assembled, That in all cases where sections 
sixteen and thirty-six, or either or any of them, or any portion thereof, 
have been occupied by actual settlers prior to survey thereof, and the 
county commissioners of the counties in which said sections so occupied 
as aforesaid are situated, have, under said act of Congress of March second, 
eighteen hundred and fifty-three, located or selected other lands in sec-
tions or fractional sections, as the case may be, within their respective 
counties, in lieu of said section so occupied as aforesaid, the lands so 
located or selected, when the same shall have been approved by the Secre-
tary of the Interior, shall be deemed and taken to have been granted to 
said State by said act of February twenty-second, eighteen hundred and 
eighty-nine, and the title of said State thereto is hereby confirmed.

“ Sec . 2. That where any lands appropriated by Congress to said Terri-
tory to compensate deficiencies for school purposes, where sections six-
teen or thirty-six were fractional in quantity, or where one or both were 
wanting by reason of the township being fractional, or from any natural 
cause whatever, or where section sixteen or thirty-six were patented by 
preemptors, have been selected and appropriated as provided in said act of 
Congress of February twenty-sixth, eighteen hundred and fifty-nine, the 
lands so selected and appropriated, when the same shall have been ap-
proved by the Secretary of the Interior, shall be deemed and taken to have 
been granted to said State of Washington by the said act of February 
twenty-second, eighteen hundred and eighty-nine, and the title thereto 
confirmed.”
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of the Interior as the officer to approve any selections made by 
the Territory. The act of 1859 is as applicable to Washington 
as to any other Territory, notwithstanding that there was a 
special statute passed in 1853 in respect to it. While ordinarily 
a special law is not repealed by a subsequent general statute, 
unless the intent so to do is obvious, yet there is no rule which 
prevents the latter from applying to cases not provided for by 
the former. It is true the act of 1859 refers to the act of 1826 
in reference to selections, and the act of 1826 designated the 
Secretary of the Treasury as the officer to select. At that 
time the Land Department was under the supervision of the 
Secretary of the Treasury. But by the act of March 3, 1849, 
9 Stat. 395, the Interior Department was created, and the 
supervising powers of the Secretary of the Treasury in respect 
to public lands were transferred to the Secretary of the In-
terior. The act of 1859 is to be taken, not as specially desig-
nating the Secretary of the Treasury as the officer to make the 
selections, but simply as describing the general mode of pro-
cedure in respect thereto. This is obvious from its language, 
which is that the selection and appropriation shall be “ in ac-
cordance with the principles of adjustment and the provisions 
of the act of Congress, May 20, 1826.”

Further, it must be remembered that the general supervision 
of the affairs of the Land Department is now vested in the 
ecretary of the Interior, and that unless Congress clearly des-

ignates some other officer to act in respect to such matters it 
will be assumed that he is the officer to represent the Govern-
ment. Bishop of Nesqually v. Gibbon, 158 U. S. 155. If some 
one authorized to represent the Territory of Washington made 
a se ection, and it was approved by the Secretary of the Inte-
rior, such action, being that of the officer charged with the su-
pervision of the landed interests of thé United States, it should, 
un ess some direction of Congress has manifestly been violated, 

e e d conclusive upon the transfer of title.
nt still further, it appearing that some question had been 

mooted as to the intent of Congress in respect to these matters 
e confirmatory statute of 1902 was enacted, and that obviously 

amoves all doubt. It confirms the title to selected lands
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“ when the same shall have been approved by the Secretary of 
the Interior.” This does not refer alone to future action by the 
Secretary, but ratifies that which he has already done. He has 
approved this selection, and the act of 1902 places the title of 
the State beyond controversy.

For these reasons we think the judgment of the Supreme 
Court of Washington is right, and it is

Affirmed.

OREGON AND CALIFORNIA RAILROAD COMPANY 
v. UNITED STATES. No. 3.

APPEAL FROM THE CIRCUIT COURT OF APPEALS FOR THE NINTH 

CIRCUIT.

No. 188. Argued March 4, 1903.—Decided May 4,1903.

While a railway grant does not attach to lands which, at the time of the 
definite location of the line, have been sold, preempted, reserved or 
otherwise disposed of by the United States, this rule does not apply to a 
claim which has been cancelled or abandoned before the attachment of 
the railroad grant, either by the definite location of the line or by the 
selection of the lands as lieu lands within the indemnity limits. Where, 
therefore, a notification had been filed under the Oregon Donation Acts 
of September 27,1850, and February 14, 1853, to land within the indem-
nity limits of a railroad land grant, but the person filing the same di 
not comply with the conditions of the statutes, the land continued to 
be the property of the United States to which the railroad grant sub-
sequently attached, and the grant was not defeated by the fact that the 
donation notification remained of record in the office of the surveyor 
general.

If any presumption was created by the existence of the donation certi ca 
to the effect that the land was reserved, the railroad may defeat the pre 
sumption by showing the actual facts in the same manner as an in i 
dual might who desired to enter the land on his own account. Oregon 
& Cal. R. R. v. United States, No. 1, 189 U. S. 103, and Same v. Same, 
No. 2,189 U. S. 116, distinguished.

This  was a bill in equity filed by the United States, in 
Circuit Court for the District of Oregon, to compel a reconvey
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