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We do not deem it necessary to determine the scope of those
sections ; for, as we have seen, Wilkes County, independently
of those sections, had authority under the Ordinance of 1868 to
make the subscription and issue the bonds here in question.
And this conclusion rests upon the law of North Carolina as
declared by the Supreme Court of the State to have been at the
time Wilkes County made its subscription and issued its bonds.
This is sufficient to dispose of the case.

The judgment is

Affirmed.
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Until the title to lands within any townsite boundary has been finally dis-
posed of as provided in the act of Oklahoma Townsite, May 14, 1890, no
suit can be maintained against the Townsite Trustees as such to divest
them of the title held by them in trust for occupants under that act; al-
though a townsite occupant, after receiving title under the act, may be
sued by any one claiming that he had acquired under the homestead I'{WS
a right as to the lands prior and superior to that held by the Townsite
Trustees for the use and benefit of the townsite occupants. :

The Townsite Trustees do not hold an indefeasible title as of private rlgh_"
with power to dispose of at will, but only as trustees for such occupants
as may be ascertained, in the mode prescribed by the act of Congress, 10
be entitled to particular lots within the townsite boundary.

The investiture of the Trustees with title is only a step tmvards.the'f e
mission, finally, to the occupants of the full interest of the United Sta
in the land.

rans-

Tus case involves the construction of the act of CO“%’"?S?
passed May 14, 1890, entitled “ An act to provide for townillt'
entries of lands in what is known as ¢ Oklahoma,’ and for other
purposes.” 26 Stat. 109, c. 207.

As the purpose and scope of the act can be_ ascer
by examining all of its provisions, it is here given in

tained only
full ;
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“§ 1. That so much of the public lands situate in the Terri-
tory of Oklahoma, now open to settlement, as may be neces-
sary to embrace all the legal subdivisions covered by actual
occupancy for purposes of trade and business, not exceeding
twelve hundred and eighty acres in each case, may be entered
as townsites, for the several use and benefit of the occupants
thereof, by three trustees to be appointed by the Secretary of
the Interior for that purpose, such entry to be made under the
provisions of section twenty-three hundred and eighty-seven
of the Revised Statutes as near as may be ; and when such entry
shall have been made, the Secretary of the Interior shall pro-
vide regulations for the proper execution of the trust, by such
trustees including the survey of the land into streets, alleys,
squares, blocks, and lots when necessary, or the approval of
such survey as may already have been made by the inhabitants
thereof, the assessment upon the lots of such sum as may be
necessary to pay for the lands embraced in such townsite, costs
of survey, conveyance of lots, and other necessary expenses,

including compensation of trustees : Provided, That the Sec-
retary of the Interior may when practicable cause more than
one to-wnsite to be entered and the trust thereby created exe-
cuted in the manner herein provided by a single board of trus-
tees, but not more than seven boards of trustees in all shall be

appoi - :
Ppointed for said Territory, and no more than two members

;;:tl;y of said boards shall be appointed from one political
“§ 2. That in the execution of such trust, and for the pur-
Efsjucl)f the conveyance of title by said trustees, any certificate
n nei; };a}c)er' evidence of claim duly issued by the authority
e r;gsiteeth or Sbl{Oh purpose by the people residing upon any
i the subject of entry hereunder, shall be, taken as evi-
S dese 9§0upancy by the holder thereof of the lot or lots
% tnid Dri C“t ‘fd, except fnhat where there is an adverse claim
s oi‘ th};erl y such certificate shall only be prima facie evi-
et t}c‘ alm of occupancy of the holder: Provided, That
e z?nv ci.u_s act contained shall be so construed as to make
it laim no_w 1¥1va11.d of those who entered upon and
Piec said lands in violation of the laws of the United States
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or the proclamation of the President: thereunder: Provided
Jurther, That the certificates herein before mentioned shall not
be taken as evidence in favor of any person claiming lots who
entered upon said lots in violation of law or the proclamation
of the President thereunder.

“§8. That lots of land occupied by any religious organiza-
tion, incorporated or otherwise, conforming to the approved
survey within the limits of such townsite, shall be conveyed
to or in trust for the same.

“& 4. That all lots not disposed of as hereinbefore provided
for shall be sold under the direction of the Secretary of the In-
terior for the benefit of the municipal government of any such
town, or the same or any part thereof may be reserved for pub-
lic use as sites for public buildings, or for the purpose of parks,
if in the judgment of the Secretary such reservation would be
for the public interest, and the Secretary shall execute proper
conveyances to carry out the provisions of this section.

“g 5. That the provisions of sections four, five, sixand seven,

of an act of the legislature of the State (of) Kansas, entitled
¢ An act relating to townsites,” approved March second, eighteen
hundred and sixty-eight, shall, so far as applicable, govern the
trustees in the performance of their duties bereunder.

“8 6. That all the entries of townsites now pending on ap-
plication hereafter made under this act, shall have preference
at the local land office of the ordinary business of the office and

shall be determined as speedily as possible, and if an appeal shall
be taken from the decision of the local office in any such case
to the Commissioner of the General Land Office, the same shall
be made special, and disposed of by him as expeditiously as the
duties of his office will permit, and so if an appeal sh.oull-‘1 be
taken to the Secretary of the Interior. And all applications
heretofore filed in the proper land office shall have the sam?
force and effect as if made under the provisions of this .act, an;
upon the application of the trustees herein provided for, suclli
entries shall be prosecuted to final issue in the names .of Suclé
trustees, without other formality and when final entry 15 i i
the title of the United States to the land covered by such entr)‘
shall be conveyed to said trustees for the uses and purposes
herein provided.
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“8 7. That the trustees appointed under this act shall have
the power to administer oaths, to hear and determine all con-
troversies arising in the execution of this act shall keep a rec-
ord of their proceedings, which shall, with all papers filed with
them and all evidence of their official acts, except conveyances,
be filed in the General Land Office and become part of the
records of the same, and all conveyances execauted by them
shall be acknowledged before an officer duiy authorized for
that purpose. They shall be allowed such compensation as the
Secretary of the Interior may prescribe, not exceeding ten dol-
lars per day while actually employed ; and such traveling and
other necessary expenses as the Secretary may authorize and
the Secretary of the Interior shall also provide them with nec-
essary clerical force by detail or otherwise.

“§ 8. That the sum of ten thousand dollars or so much
Fhereof as may be necessary is hereby appropriated to carry
Into effect the provisions of this act, except that no portion of
sald sum shall be used in making payment for land entered
hereunder, and the disbursements therefrom shall be refunded
to the Treasury from the sums which may be realized from the
assessments made to defray the expense of carrying out the
provisions of this act.” 26 Stat. 110, c. 207.

‘The complaint shows that the appellees are the Trustees of
Townsite Board Number Six, duly constituted and appointed
by the Secretary of the Interior, and assigned to the townsite
of West Guthrie, Oklahoma Territory, and had acquired the
legal title to the western half of section eight, of township six-
tee‘)], IIOI‘Pth of range two, in Logan County, in that Territory.
Bockfinger, claiming to have become entitled, under the
i YtI]lf:tteiad laws qf the United States, to the southwest quarter
i and—wh}ch was embraced within the townsite bound-

Y—brought this suit in a territorial District Court against

ho

flhe f:lppellees as Townsite Trustees. The relief sought was a
eClefa that the Trustees hold the title in trust for his use and
beflf’m, and be compelled to convey to him.

The defendants demurred to the complaint upon several

?Pounds, among others upon the ground that the court had no

urisdiction of the subject of the action nor of the defendants
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in their capacity as Townsite Trustees. The demurrer was
sustained, and the plaintiff, electing to stand on his complaint,
the suit was dismissed. Upon appeal to the Supreme Court
of the Territory, the decree of the District Court was affirmed.
10 Oklahoma, 488.

Mr. James R. Keaton for appellant. Mr. John W. Shart,
Mr. Frank Wells, Mr John H. Cotteral and Mr. C. G. Hornor
were on the brief,

Mr. Horace Speed and Mr. Marsden C. Burch for appel:
lees.

Mk. Jusrtice HArLAN, after making the foregoing statement,
delivered the opinion of the court.

The decisive question in the case is whether the plaintiff’s
claim to the land can be made the subject of a suit against the
Townsite Trustees as such. Upon a careful scrutiny of the

provisions of the act of 1890 we are of opinion that this ques-
tion must be answered in the negative. The plaintiff asked
decree declaring that the title acquired by the Trustees under
the act of Congress for the use of townsite occupants be held
in trust for and conveyed to him. But no such relief could
have been granted if the title acquired by the Trustees Was
held by them in trust for the purposes of the act of Congress
and if, in every substantial sense, so far as real ownership 18
concerned, the land still belonged to the United States.
That the title was so held by the Townsite Trustees Is, W
think, clear. They did not hold an indefeasible title as of pri-
vate right with power to dispose of the land at will,'but oyly &
trustees for such occupants as should be ascerta%ned, in the
mode prescribed by the act of Congress, to be entitled to par-
ticular lots within the townsite boundary. The tr}lst was r‘lot,
in any sense, of a permanent character. Its creation by CO}”'
gress was only a step towards the ultimate transmission of the
title of the United States to occupants under the T0Wf13h_1P
Act. The United States retained its hold on the land untlll tﬂf‘:
title by proper conveyances should pass absolutely from 1t ©f
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from its officers or agents, the Townsite Trustees, to such occu-
pants. When an occupant thus acquired title, any one who
claimed that he was entitled to the land could litigate the mat-
ter with the occupant in some court of competent jurisdiction ;
for, as between the United States and the occupant, the former
had then parted with its title.

It is suggested that, under this view, many years might elapse
before the person to whom, as occupant, the land was awarded
could be sued by the person claiming a superior right to that
acquired by the Townsite Trustees for the use and benefit of
occupants. This is true, but it cannot alter the fact that, un-
der the act of Congress, the title remained, in every essential
sense, in the United States, until conveyed to the occupant.
The United States, as the primary owner of the land, could
prescribe the terms upon which it could be disposed of to occu-
pants. A suit against the Townsite Trustees to compel them,
without regard to the act of Congress, to convey to one who
Was not an occupant within the meaning of that act, was a suit
t? compel them to convey land which really belonged to the
Lmted States. Such a suit, it is plain, might defeat the execu-
tion of the act of Congress.

The general principle was fully stated in Joknson v. Towsley,
13 Wall. 72, in which this court, after observing that it had
ﬁl‘-mlly refused to interfere with the Land Department in its ad-
I?Tln}stration of the public lands, so long as the title was in the
%e:'ltl;celdt fmtejsfhsaid: “On the other hand, it has constantly as-
ey E:l right of they proper courts to inquire, after the title
o". )1:;'86 fmm the Government, and the question became one
eJ( t{it @(Céf("(lmgbt, whether, according to the established rules of
thle ?um th acts of Congress concerning the public lands,

party holdmg that title should hold absolutely as his own,
or s trustee for another.”
] {Orl};l;idsz ghe ground upon which 'the c9urt proceeded in
i a . klabom‘a, 150 U. S. 299, in which case jshe ques-

B pf*ndii [ro the right of Townsite ‘Tx'-ustees to withhold a
Taid mﬁceo :;n appeal to jche Commissioner of the General
scope énd m n that case it became necessary to declare the

eaning of the act of 1890.
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After referring to a decision of the Land Department, under
the act of 1890, to the effect that “the issue of the patent to
Townsite Trustees under the act was not a disposition of the
Government title, but a conveyance in trust to be held under
the direction of the Secretary of the Interior,” the courtin
that case, speaking by Chief Justice Fuller, said : “ This propo-
sition is denied, and it is insisted that the authority of the
Secretary relates solely to public lands, the title to which is
still in the United States, and that by the issue of the patent
to Townsite Trustees the title passes and all control over the
lands embraced therein is lost. Ience that in this case the
title of the United States passed by the patent to the trustees,
and that they held it thereafter in trust for the occupants, free
trom the control of the Land Department. Reference is ma‘de
to Moore v. Robbins, 96 U. 8. 530, and like cases, to the point
that when a patent has been awarded, issued, delivered, 'and
accepted, all right to control the title or to decide on the right
to the title has passed from the Executive Department of the
Government. But those cases refer to the legal title directly,
and finally conferred, and the principle invoked can only be
applicable on the assumption that by the townsite conveyane
title was granted to the Oklahoma trustees for the purpose of
divesting the Government of all authority and control over the
final disposition of the property, and not for the purpose of
putting title in the trustees as agents of the Government for
the execution of the trust devolving upon them as such.
Whether this assumption is justified or not must depend UI:OH
the terms and true construction of the act of May 14, 1890-

The court then examined the several sections'o.f the act of
1890, and proceeded : “In the light of these provisions we ]Pie)":
ceive no reason for doubting that the trustees appomtefl )2
the Secretary under the act, and whose compensation an(t ?m
penses were fixed by him, were agents of the Governmen-the
the purpose of carrying out the trust thereby creat’ed tot .
extent and as specified, and this included the ascertalnme? i
the beneficiaries in the first instance and the transfer o {
title to them. While on the final entry the title of the Lmt'(:s
States was to be conveyed to the trustees, such conveyance W




BOCKFINGER ». FOSTER.

190 U. 8. Opinion of the Court.

explicitly declared as made ‘for the uses and purposes in the
act provided,” and among these uses and purposes was the de-
termination of controversies between contesting claimants by
the trustees, who were to administer oaths, pass on evidence,
and keep a record of their proceedings, to be deposited in the
Land Department. They unquestionably acted in that regard
as the representatives of the Government, and their decisions
were properly subject to that appeal to the Commissioner
and the Secretary, for which the Secretary’s regulations pro-
vided. As matter of convenience, the trustees were the in-
stramentality for the transmission of title in respect of lands
disposed of to actual holders, while the Secretary, notwith-
standing the patent, was the medium as to surplus lands, which
he could not be if the legal title had definitively passed to
the trustees by the patent for the whole site. The result is
the same if the fourth section be construed as directing the
Secretary to cause the trustees to execute the conveyances
therein referred to. The trust upon which the title was held
Was to be discharged in accordance with the regulations, and
Was necessarily subject to the supervisory power of the Depart-
ment of the Interior. Section 2387 of the Revised Statutes
confirms this view, for the townsites there referred to were to
be entered by the corporate authorities of the town, if incor-
Porated, or, if not, by the judge of the county court for the
county in which the town was located, and the trust as to the
disposal of the lots and the proceeds of the sales thereof was to
be executed in accordance with such regulations as might be
Frf‘isz“_lbfd by the legislative authority of the State or Territory
actviricp ;he town might be situated, while under this special
U‘ll,stees Z erence to Oklaho‘ma, the entry was to be made by
. Sucﬁ)pomted‘ by the §ecretary and. the trust. conducted
;e regulatlons as might be .esta!ohshed by !Jlm. .In the
e :h overnm'ent parted with its connection with the

€ patent issued to the local authority ; in the other,

& TOVGIinment retains its connection by having the entry
it 1ts own agents, and the trust executed il:l thfa man-

¢ directs. By the scheme of this act, the title is held
ccupying claimants, it is true, but also in trust

mad e b '

in trust for the o
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sub modo for the Government until the rightful claimants and
the undisposed of or surplus lands are ascertained.”

It is suggested that the question decided in the McDaid case
was not the same as the one now under consideration. That
is true, but the decision required the court to determine the
meaning of the act of Congress of 1890 ; consequently, what
was said in that case as to the scope of the act is pertinent
here.

Several cases were cited in argument as sustaining sucha
construction of the act of Congress as would authorize a suit
like this. We allude to /n r7e Emblen, 161 U. S. 52, 56 ; Ger
manza Iron Co.v. United States, 165 U. S. 379 ; and Payne V.
Lobertson, 169 U. S. 323.

In Zmhlen’s case it appeared that pending a contest before
the Secretary of the Interior between Emblen and Weed as to
whom a patent should be issued for a tract of land in Colorado,
Congress passed an act confirming Weed’s entry and directing
that a patent issue to him, which was done. Then Emblen
sought by mandamus to compel the Secretary to rehear the
case, and to decide the issue between him and Weed, indepenq-
ently of the act of Congress, which was alleged to be uncon'stl-
tutional. This court, speaking by Mr. Justice Gray, Sfﬂd_:
“Such being the state of the case, it is quite clear that (even if
the act of Congress was unconstitutional, which we do not -
timate) the writ of mandamus prayed for should not be granted.
The determination of the contest between the claimants of con-
flicting rights of preémption, as well as the issue of a patentto
either, was within the general jurisdiction and authorit}'r of the
Land Department, and cannot be controlled or restralr}ed by
mandamus orinjunction. ~After the patent has once been issued,
the original contest is no longer within the jurisdiction of the
Land Department. The patent conveys the legal title to the
patentee ; and cannot be revoked or set aside, e"&cep‘ﬁ‘ upon
judicial proceedings instituted in behalf of the United States.
The only remedy of Emblen is by bill in equity to charg®
Weed with a trust in his favor. All this is clearly settled by
previous decisions of this court, including some of those on
which the petitioner most relies ”—citing JoAnson V. Towsley,
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13 Wall. 72; Moore v. Robbins, 96 U. S. 530; Marquez v.
Frishie, 101 U. S. 473 ; Smelting Co. v. Kemp, 104 U. S. 636
Stoel v. Smelting Co., 106 U. S. 447; Monroe Cattle Co. v.
Becker, 147 U. S. 47 Twrner v. Sawyer, 150 U. S. 578, 586.
So far from militating against the doctrine of the McDaid case,
the above observations by Mr. Justice Gray, speaking for the
court in the Emblen case, sustain the views expressed in the
previous case. The patent referred to in the Zmblen case was
a formal, regular patent, designed to pass the title of the
United States, and to invest the patentee with all the rights of
the United States in the land.

In Germania Iron Co. v. United States, 165 U. S. 879, 383,
the question was whether the court could by decree, in a suit
})rought by the United States, cancel a patent that had been
llssu.ed by inadvertence and mistake, and thereby restore the
Jurisdiction of the Land Department to determine such dis-
puted questions of fact as involved the title to the land patented.
That suit was maintained and the patent was cancelled. It
is clear that the decision has no bearing on the question now
before us,

In Payne v. Robertson the question as to the right to main-
tain a suit directly against the Townsite Trustees for the pur-
pose of divesting them of the title to the land in dispute does
not appear to have been raised by the parties; it certainly was
not decided by the court. The sole question, the court took
care to say, was whether by reason of his entry into the Terri-
tory, ar'ld .his presence there, under the circumstances stated,
the Plfnntlﬁ', who was a deputy marshal of the United States,
was disqualified from making a homestead entry immediately
ipon the lands being opened for settlement. The court held
?t‘}%:lélSt the plaintiff on that point, and that being conclusive of
that ai‘:‘; thie Judgment of this court was placed entirely uppn
i ground. It was not necessary to go farther and decide

Question here presented.
[;i;;lsghere anything in Wilcow v. Jackson, 13 Pet. 498, and
b deéis‘ima’s' v. Schurz, 102 U. S. 402, at all 'in conflict with
st ons in the ab.ovg cases. Both the Wilcow and Schurz
S recognize the principle that after the title to public lands
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has passed from the United States, that is, after the Land De-
partiment has performed the last act in the series necessary to
pass the title of the Government, the courts will, as between
parties asserting conflicting rights in such lands, determine, by
appropriate judicial proceedings, which of the parties has the
better right. But those cases equally recognize the principle
that the courts will not interfere with the Land Department in
its control and disposal of the public lands, under the legislation
of Congress, so long as the title in any essential sense re-
mains in the United States.

Without further reference to authorities, we adjudge that until
the title to lands within any townsite boundary has been finally
disposed of as provided in the act of 1890, no suit can be main-
tained against the Townsite Trustees to divest them of the title
held by them in trust for occupants under that act; although
a townside occupant, after receiving title under the act, may be
sued by any one claiming to have acquired under the home-
stead laws a right to the lands prior and superior to that hqld
by the Townsite Trustees for the use and benefit of townsite
occupants.

The decree of the Supreme Court of Oklahoma is
A4 ﬁrmed.

Mg. JusticeE WriTE dissented.

Mrg. Justice McKenna did not hear the argument of this
case nor participate in the decision.
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