UNITED STATES v. MISSION ROCK CO. 391
189 U. S. Syllabus.

seems to be made for the first time in this court. It is not
mentioned in the majority opinion nor in the dissenting opinion.
It is not particularized in the petition for the writ of error nor
in the assignment of errors. In the petition for this writ of
error it is recited that the plaintiff in error in its application
for mandamus claimed that the order of the railroad cominis-
sioners was invalid because it deprived plaintiff in error of its
property without due process of law and denied it the equal
protection of the laws. And also recited that on the “issue
framed therein said cause went to a final hearing.” The cause
was submitted on petition and answer, and the petition alleged
“that notice was given by respondent to relator and the Union
Terminal Association, and the hearing had, at which relator’s
representative objected to the making of said order.” It is
therefore not open to the plaintiff in error to complain that
the statute does not provide for notice.

Judgment affirined.
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The St: ; c : g
16 State of Californja upon its admission into the Union acquired absolute

g“:’tz‘:tzvlltll. .and donlxin‘ion m?d sovereignty over, all soils under the tide-
i .“: llfl lher ]111.11ts, 'w1t.h the consequent right to dispose of the
R, ltoytlp‘ut O‘f said s01l.s in such manner as she might deem proper,
ol T;;lvio- :e paramount ngh‘t of navigation over the waters, so far as
fodea D;;"l(-)l;m r?lght be required for the necessities of commerce with
Vestéd = f“llw 8 or fxmong the several .States, the regulation of which is

The State ”; éi??efa-l government. Shively v. Bowlby, 152 U. S. 1.
TS fn.r C(;m:. ornia pursuant to a.n act of legislature issued its patent
acres Rnd-u v; 1.1,11 subm‘erged lands in San Francisco Bay, about fourteen
h| buildinp :1 “1SV.W11IC11 the patentee’s grantees improved by filling in
8mal] 1-oe.ksg01‘-.f)cll{b and warehouses. Within the boundaries were two
other one one ]15 ands one fourteen one hundredths of an acre and the
one hundredth of an acre in area. In 1899 the President made

AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO,




392 OCTOBER TERM, 1901.
Statement of the Case. 189 U. S,

an order reserving the two rocks and describing them as of the above
mentioned fractional acreage for naval purposes. The United States de-
manded possession of the original islands and of the adjacent property
appurtenant thereto.

Held, That as to all the premises except the two rocks or islands, which
were awarded to the United States, the grantee under the state patent
had good title and could not be ejected.

Held, That in the absence of explicit directions the President’s order could
not be construed as appropriating such valuable property as that ad-
jacent to the rocks and islands as being appurtenant thereto.

EjrormeNnT brought in the Circuit Court of the United States,
Ninth Circuit, Northern District of California, by the United
States against the California Dry Dock Company. Pending
the hearing the latter company sold and transferred its
title to the Mission Rock Company, a corporation, which there-
upon entered into possession of the property. By stipulation
the Mission Rock Company was substituted as defendant, and
an amended and supplemental complaint was filed.

The property sued for was described by metes and bounds,
and it was alleged constituted a “ tract of land, being a square,
including the rock known as Mission Rock, and containing
14.69 acres, more or less, and being a fractional part of the
westerly half of section 11, township 2 south, range 5 west,
Mount Diablo base and meridian.” Damages and rents and
profits were also prayed in the sum of $355,000. \

By consent the case was tried by the court, and its findings
as far as material are as follows: )

“TI. Atthedateof the admission of the State of Californiainto
the Union the premises sued for consisted of two rocks oris
lands adjacent to one another and projecting above the plane
of ordinary high water in the Bay of San Francisco, the Jarger
of which rose to a height of more than twenty and less than
forty feet above such high water. Also of other land§. contig-
uous thereto and surrounding said rocks or islands which \\tere
completely submerged and over which the daily tides continu-
ously flowed and ebbed. The rocks or islands referred '50 Y
laid down on the chart in this cause and marked Exhibit * 4-

«ITI. The areasof these rocks or islands above ordinary L&
water mark at the time of the admission of the State of Calr
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fornia into the Union were as follows: The one on the chart
called ¢ Mission Rock’ had an area of fourteen one hundredths
(14-100) of an acre ; the other had an area of one one hundredth
(1-100) of an acre. These rocks or islands rose abruptly out of
the Bay of San Francisco. Their sides to the extent that they
were covered and uncovered by the flow and ebb of the tide
varied from ten to twenty-five feet, depending on their steep-
ness. Both rocks were barren, without soil or water, and were
of no value for purposes agricultural or mineral. They lay at
a distance of about half a mile of the then shore line of that
part of the bay upon which the city of San Francisco fronted.
Navigable water divided and still divides the lands sued for
from the mainland and surrounded and now surrounds them.

“IV. The lands described in the complaint were not, at the
date of the admission of the State of California into the Union,
within the boundaries of any valid private or pueblo grant of
lands of the Spanish or Mexican governments.

“V. No approved plat of the exterior limits of the city of

San Francisco as provided by the terms of section 5 of the act
of July 1, 1864, 13 Stat. 332, has been filed or rendered to the
Gex?eral Land Office of the United States, or of the State of
Cahfgrnia. The lands sued for in this action are within such
exterior limits.

“VL On the thirteenth day of J anuary, 1899, the President

of the United States, purporting to act in conformity with the

acti of July 1, 1864, already referred to, issued the following
order ;

o “ ¢ ExXrCUTIVE MAltISION, January 13, 1899.
ey 1s hereby ordered that. the Mission Island and the small
L zoutheasb thereof‘, designated on the official plat on file
b am], qwe?eral .Land Office, approved October 12, 1898, as lots
Diah.io.. of section 1],_t0wr.15h1p 2 s.m'nh, range 5 west, Mount
fourf;xe meridian, California, containing, according to the plat,
1 aCren one hundredths of an acre and one one hundredth of
e respectively, be, and they are hereby, declared as per-

J reserved for naval purposes.

“¢WirLiam McKiNLEY.
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“VII. On the day of March, 1864, the United States
surveyor general for the State of California extended the public
survey so as to comprehend and include the rocks or islands
and the lands in controversy in the present suit.

“VIII. On April 4, 1870, the governor of the State of Cali-
fornia approved an act of the legislature of the State entitled
¢ An act to provide for the sale and conveyance of certain sub-
merged lands in the city and county of San Francisco to Henry
B. Tichenor,” which act was printed in the statutes of California
for the years 1870-1871, at page 801, is hereby referred to and
made part hereof.

“The lands herein described include the lands sued for in
this action.

“On the 11th day of July, 1872, the State of California, in
conformity with said act, issued its patent for the said lands to
said IIenry B. Tichenor, purporting to convey the same to him.
Said patent was duly recorded in liber 1 of Records of Patents,
page 66.

« After execution of the said patent the said Tichenor executed
and delivered a deed of grant, bargain and sale, dated May 1,
1878, purporting to convey the said lands to the California Dry
Dock Company, which thereafter, on the 6th day of June, 1900,
executed and delivered to the Mission Rock Company, the de-
fendant, a like deed to the said lands. The lastnamed com-
pany has not since said date conveyed to any person or cor
poration the said lands. )

“IX. The California Dry Dock Company, upon going into
possession of said lands so conveyed, undertook the improvem_eﬂt
of the same by filling in portions of the submerged lands 1m-
mediately around and contiguous to said islands or rocks, with
many thousands of tons of rock, thus increasing the avallallﬂe
area of said lands to about four acres, upon which extensive
warehouses were built by it, and wharves erected for the ac-
commodation of shipping.

“Since the issuance of the state patent hereinbefore I‘?f 1
to the patentee thereof up to May 1, 1878, the Oalifornia Dry
Dock Company from said time to the 6th day of June, 1900,
and the defendant from said last-named date to the present

erred
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time, have been in continuous and uninterrupted possession of
the said lands, using the same and the improvements thereon
for commercial purposes, and claiming to be the absolute owner
thereof.”

The conclusion of the court was that the United States was
entitled to the lands sued for, without damages or rents and
profits, and judgment was entered accordingly.

The Circuit Court of Appeals reversed the judgment, and
remanded the cause with instructions “to enter judgment for
the plaintiff for the recovery of the possession of the two islands
or rocks mentioned in the record, containing, respectively, four-
teen one hundredths of an acre and one one hundredth of an
acre, and designated on the official plat on file in the General
Land Office, approved October 12, 1898, as lots 1 and 2 of section
11, township 2 south, range 5 west, Mount Diablo meridian, Cal-
ifornia ; and as respects the remainder of the land sued for,
that the plaintiff take nothing.” 109 Fed. Rep. 763. This
writ of error was therenpon sued out.

Mr. Solicitor General Richards tor the United States.

L Upon the acquisition of California from Mexico, under
the treaty of Guadalupe Hidalgo, May 380, 1848, 9 Stat. 922,
all the territory then belonging to Mexico became the prop-
erty of.the United States, both the tide lands and the upland.
Excepting the lands which Mexico, prior to the treaty, had
granted or in any way disposed of, the United States became
the owner of all the land in California. The tide or submerged
lands the United States took in trust for the future State
O_f, (?ahfornia. San Francisco v. Le Roy, 138 U. S. 656, 671;
Anight v. U. 8. Land Association, 142 U. 8. 161,183. All the
Test it held in absolute ownership.
tola all t.ht'% cases where the land, under this doctrine, went
o th]: OI];gmal States when the Bevolution took place, and
- iu Selquent States upon their admission to the Union, it
The Slsﬂ;ner ged land—*lan'd under water, not land above water.
i mlerged lands whlc.h went to the State were lands en-
ik nder water.  Martin v. Waddell, 16 Peters, 367 ; Weber

» board of Harbor Commissioners, 18 Wall. 57 Illinois Cen-
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tral Railroad v. Lllinois, 146 U. S. 387; Shively v. Bowlhy,
2RSS
II. Conceding that, upon the admission of California into
the Union, the State took and has since held the ownership of
the tide lands, or the submerged lands, or the navigable waters
with the soils under them, to be used in trust for the people in
the furtherance of navigation and commerce, the island or
islands known as Mission Rock remained the property of the
United States, because they never had been nor are they now
tide land, or submerged land, or soil under navigable waters.
The purchase of over fourteen acres of submerged land sur-
rounding these rocks or islands shows conclusively that the
rocks or islands were not submerged land. The submerged
land was purchased because of the location of the islands.
Without the islands, the soil under the navigable waters of the
bay of San Francisco a half mile from shore would have been
worthless. The submerged land was bought upon the condi-
tion that a marine railway and dry dock should be built at
Mission Rock. This of itself is sufficient to show the possible
use and value of this island, not as submerged land, but as
“fast land,” land above water, permanently fixed, and capnble
of a valuable commercial use. If valuable to a private individ-
ual or corporation for improvement as a site for docks and ware-
houses, Mission Rock was equally valuable to the United States
as a site for naval, military, or commercial purposes. See Com-
monwealth v. Shaw, 14 S. & R. 9. )
IIL. But it is insisted that upon the admission of (California,
all property “above and below high water,” not reserved by
the United States in the act of admission, passed to the State.
This is novel doctrine, and cannot be sustained. Newhall V.
Sanger, 92 U. 8. 761 ; Leavenworth Railroad Co.v. T Inited States;
92 U. 8. 733 ; Wilcox v. Jackson, 13 Pet. 498 ; Doolan v. (th_'ij',
125 U. S. 618; Mann v. Tacoma Land Co., 153 U. S. 2093
Grisar v. MeDowell, 6 Wall. 363. A
IV. That the title to Mission Rock and the adjacent sl
never passed to the State of California and still remains It ch
United States, is conclusively shown by the fact that, b}’ [l}e
act under which the defendant claims, the State of Californa
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never attempted to convey any title to it. The act is entitled,
“An act to provide for the sale and conveyance of certain sub-
merged lands in the city and county of San Francisco to Henry
B. Tichenor.” It attempts to convey, not Mission Rock, but
only the submerged land inclosed in a square measuring 800
feet on each side, surrounding Mission Rock. The island or
islands included in the square were, by clear implication, ex-
cluded from the proposed grant.

[However the patent may read, it cannot extend the grant
wade by the legislature, which is defined by the act. Under
the act nothing but the submerged land, which was ascertained
by the survey to contain fourteen and thirty-five one hundredths
acres, was paid for and conveyed. There is no ambiguity in
the act; but if there were, the doubt would be resolved against
the grantee. All grants of this description are strictly con-
strued against the grantee; nothing passes but what is con-
veyed in clear and explicit language. Dubugque ete. R. R. Cb.
v. Litehfield, 23 Howard, 66, quoted with approval in Leawven-
worth ete. R. R. Co. v. United States, 92 U. 8. 733, T40; Rice
V. Railroad Co., 1 Black, 3805 Charles River Bridgev. Warren
Bridge, 11 Peters, 420 ; Delaware Railroad Tar Case, 18 Wall.
206, 225.

V. The right by the grantee of the State to reclaim the sub-
merged lands surrounding Mission Rock being subordinate to
that of. the United States as the owner of the island, no title
a against the United States ever passed by the patent or the
grant on which it was based.

VL The State of California did not have unqualified owner-
ship over the submerged lands of San Francisco Bay. It held
these lands in trust for the public. It could only convey them
to be used for public purposes, and the only public purposes for
;\lrhlch these ‘lands could be used was a purpose which required
h::l ownership and use of Mission Rock. The State, therefore,
Missizo %ower to convey t.h'e lands to be held distinet from
i onen fOC'k a'nd in opp0s1t.1on to the title of the United States

b f) 1ts islands. Shévely v. Bowlby, 152 U. S. 1, distin-
BUshed ; Stockham v. Browning, 18 N. J. Eq. 390 ; Blakslee

Mfy. Co. v, Blakslee dic. Works, 129 N. Y. 155.
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VII. Before California was admitted into the Union, the
United States might have granted Mission Rock, and, along
with it, the right to use the submerged land and the navigable
waters covering it, which surrounded the island. It might
have granted Mission Rock and the submerged land about it
for use for the purposes set out in the California act relied on
in this case. DBut the United States preferred to reserve Mis
ston Rock for national uses. When the United States reserved
Mission Rock for national uses, it also reserved the right to
use the surrounding navigable waters and submerged land, for
without them no national use could be made of the island.
United States v. Bellingham Bay Boom Co.,176 U. 8. 211,215;
Seranton v. Wheeler, 179 U. S. 141.

VIII. The United States had the absolute and unqualified
ownership of Mission Island. The United States might have
sold Mission Island to any individual and conveyed an absolute
title. What would this absolute title to Mission Island have in-
cluded? Todetermine this, the nature and location of the island
must be considered. It was situated in the bay of San Francisco,
half a mile from the shore, surrounded by navigable waters. It
was not susceptible of cultivation. It contained no mineralex-
cept the rock of which it was composed. It was valuable only for
use for war, naval, or commercial purposes, as a site for a fort,
a coaling station, warehouses and docks, etc. To be used for
any of these purposes it was necessary that access sho’uld _be
had from the island to the navigable waters surrounding1t;
and for this purpose that the contiguous submerged land 'should
be filled up and docks and wharves constructed. This right of
access was a property right incident to the ownership of the
island.  Dutton v. Strong, 1 Black, 1 (1861); Weber v. Bom:ﬂ'
of Harbor Commissioners, 18 Wall. 57; Illinots Central E:MZ'
road v. Illinoss, 146 U. S. 887 ; Yates v. Milwaukee, 10 Wall-
497; B. R. Co. v. Schurmeir, 7 Wall. 272; Lake Superi
Land Co. v. Emerson, 38 Minnesota, 406 ; Hanford v. bf-
Paul &e. B. R. Co., 43 Minnesota, 104; Union Depot ‘ffc' "
Brunswick, 31 Minnesota, 297; Clement v. Burns, 43 N,H '
609; Bell v. Gough, 23 N. J. L. 624 ; Providence Steam E”Q/f’”
Co. v. Providence Steamship Company, 12 R. 1. 348, 363 Hew
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Jersey Zine and Iron Co. v. Morris Cancl Co., 44 N. J. Eq.
398; Goodsell v. Lawson, 42 Maryland, 348, 362 ; Nichols v.
Lewis, 15 Connecticut, 187; Scranton v. Wheeler, 179 U. 141.

IX. The improvements made at Mission Rock were of such
character that they necessarily became, when made, a part of
the island itself, impossible to be separated, and therefore the
property of the owner of the island. The right of the United
States to recover the island consequently carries with it the
right to recover the property attached to and made a part of
the island.  Zedyard v. Ten Eyck, 36 Barbour, 102 ; Nichols v.
Lewis, 15 Connecticut, 137, and cases cited.

X. It is stated in the third finding that in 1850, when Cali-
fornia was admitted into the Union, Mission Rock had an area
above high water mark of fourteen one hundredths of an acre,
and the adjacent rock or island an area of one one hundredth of
an acre.

Itis now conceded that by depositing many thousand tons
of rock on the submerged land under the shallow water around
and contiguous to Mission Rock and the adjacent island, the
area has been increased to about four acres.

The United States is entitled to recover the entire area
Chlmed by the defendant company, that is, the fourteen and
SIxty-nine one hundredths acres, because that amount is claimed
by the defendant, is held in possession by the defendant, and if
necessary to the defendant in order to occupy and use Mission
ISla'“d, it is equally essential to the United States.

To recover Mission Rock as it once stood would be a victory
f:S })arren as the rock itself. Martin v. Waddell, 16 Peters,
"‘-?' ; Dm v. Jersey Co., 15 Howard, 426 ; Frisbie v. McCler-
y 38 Calitornia, 5685 Coburn v. Ames, 52 California, 385.
tl”‘;\};rﬁs to the act‘;ion of the g'overn‘m'ent officer who fixed
I Orlor' dock hnes.sgrroundmg Mission Island, that officer
- authrori-?ty Epo(? the visible facts presented to him. Having
Sowise b l;};ldoto etetl mms que?tlons of title, his action can in

XIL T o estop the gq\rernmqnt. .

b ol e order of the President may be read without refer-
Abpeaﬂsaliel gct (Tf July 1, 1864. If, as the Circuit Court of
£Peals held, this act had no relation to Mission Rock and the
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adjacent islands, “ which were and are far outside of the
pueblo grant of lands claimed by and confirmed to the city,”
the order of the President may be read, not as a reservation
under that act, but as an appropriation of Mission Island and
the small island southeast thereof, with the shores, contiguous
submerged land, and navigable water appurtenant thereto,
permanently for naval purposes. An appropriation, not in the
sense of a condemnation for public purposes of private land,
but as a designation of the particular public use to which these
islands, long set apart from sale, were to be finally and perma-
nently devoted. See Grisar v. MeDowell, 6 Wallace, 363, 381;
Opinion Attorney General MacVeagh, 17 Opinions, 160.

If a private corporation had without authority filled in the
land and constructed permanent wharves, piers, docks, etc,
making them a part of the islands, then the reservation oper
ated as an appropriation of these additions to the realty, for
reasons before stated.

If there are any equitable claims to compensation on the
part of the defendant, growing out of the cost of the improve
ments made, these may safely be left to the consideration of
Congress.

Mr. Charles Page, with whom Mr. Edward J. McC‘utc/win
and Mr. Samuel Knight were on the brief, for defendants It
error.

I. The submerged or tide lands became the property of the
State on its admission. This right of property included the
right to dispose of the land in its discretion, subject only t‘_’ Phe
right of control by the national government, if such disposition
should interfere with the primary use of the waters over them
as a means of commerce. Pollard’s Lessee v. Hagan, 3 HO_“'a“d'
991 ; Shively v. Bowlby, 152 U. S.1; Ilinois Central Razlro'“.f
v. Llilinois, 146 U. S. 434 ; Fort Leavenworth Co. . Lowe, }P‘
U. S. 526; Martin v. Waddell, 16 Peters, 414 ; San Francwst?
v. Le Roy, 138 U. S. 671; Knight v. United States Land AS?:
ciation, 142 U. S. 186; Weber v. Harbor Commissioné’ =
Wallace, 65 ; Lowndes v. Huntington, 153 U. S. 1. The Lo
case further holds that the fact that there is no tide land In
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the Great Lakes, does not affect the right of the State. That
right is the right to the soil under its navigable waters, 146
U.S. 436. See also Morris v. United States, 174 U. S. 236
Mann v. Tacoma, 133 U.S. 273 5 Knight v. United States Assn.,
149 U. 8. 183; Hardin v. Jordan, 140 U. 8. 381; Packer v.
Bird, 137 U. 8. 882; Co. of St. Clair v. Lovingston, 23 Wall.
64-68 ; Barney v. Keokuk, 94 U. 8. 336-338 ; Gilman v. Philadel-
phia, 3 Wall. 726 ; Mumford v. Wardwell, 6 Wall. 436 ; Smaith
v. Maryland, 18 How. T4; Goodtitle v. Kibbe, 9 How. 471;
Pucific Gas Co. v. Ellert, 64 Fed. Rep. 434 ; Oakland Water
Front Case, 118 California, 182. The claim of ownership in
such lands is recognized by the statute of the State in the
Civil Code, sec. 670.

.The right of the State to its navigable waters includes the
right to the fish in them and the use of the beds for the plant-
ng of oysters to the exclusion of the citizens of other States.
Nacready v. Virginia, 94 U. S. 891 ; Smith v. Maryland, 18
How. 74; Tpustees v. Lowndes, 40 Fed. Rep. 630.

The United States may appropriate tide lands though sold
by t?le State, if the necessities of commerce shall require them,
but if they have been improved they can be taken only upon
(:lllg compensation made. Seranton v. Wheeler, 57 Fed. Rep.
15 Monongahela v. United States, 148 U. S. 812 ; Assante V.
Charleston Bridge Co., 41 Fed. Rep. 365; Rhea v. Newport,
50 Fed. Rep. 165 Willamette Bridge Co. v. Hatch, 125 U. 8.
1; Mobile v. Himball, 102 U. S. 699.

St;r:;e la(lilds cov‘ered’ by' tidewaters were the property of the
b »and the State’s tlt.le, conveyed to Tichenor, and there-
1attr COEVeyed to tl'qe. Mission Rock Company, vested in the
tionesro? s}(])lutei glomlnlon thel‘rein, subject only to such regula-
2 navimtbf United Statgs with refergnce to the keeping open
ol gable channels‘ as its officers might make. These have

I madg and complied with.

o efr :})lf‘tlt(}e. to the submerged lands vested in the defendant
by il and its predecessor, they had the right to improve them
g 1n, and the area thus made available by being brought

aboy [ )
ove the water level, belongs to the grantee of the State re-
Vor. crxxxix—96
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gardless of the ownership by the United States of lands adjoin-
ing such submerged lands, if there be such ownership.

II. “ Mission Rock” and the adjacent rocks, caps above the
water’s surface, were and are parts of the tidal lands, within the
meaning of the constitutional principle which gives to each of
the sovereign States its navigable waters and the soils under
them. Pollard v. Hagan, 3 How. 230; Shively v. Bowlly,
152 U. 8. 1.

IIL. The admission of the State on an equal footing withthe
original States gave to it all property above and below high
water, not already given into private ownership or not reserved
by the United States in the act of admission. The reservation
in that act was of * public lands.” These rocks were not “pub-
lic lands.”  Nichols v. City of Boston, 98 Massachusetts, 42;
Shively v. Bowlby, 152 U. 8. 1; People v. Godfrey, 17 Johns.
930 ; Fort Leavenworth v. Lowe, 114 U. 8. 538; Pollards
Lessee v. Hagan, 3 How. 223 ; Mann v. Tacoma Co., 153 U.5.
278 ; Newhall v. Sanger, 92 U. S. 761, 7163 ; Leavenworth .
Railroad v. United States, 92 U. 8. 733 ; Doolan v. Carr, 1%
U. 8. 618 ; Morris v. United States, 174 U. 8. 287; Barney V.
Keokuk, 94 U. S. 324, 338 ; Illinois Central Railroad v.1 U
nots, 146 U. S. 887.

If the foregoing cases establish the rule that no seftlement
could lawfully be made on Mission Rock under the preémption
or homestead acts, it is clear that the rock is not © public
land.” State v. Pacific Guano Co., 22 S. C. 50; Allegheny¥.
Read, 24 Pa. St. 39.

IV. The act of 1864 did not relinquish any claim of the
United States to tidal lands or to rocks in the bay. Thead
referred to lands on the mainland, hence the President’s reser
vation of “ Mission Rock ” was nugatory. |

V. Assuming that ¢ Mission Rock” was inc]ud'ed n Phe
meaning of the act, then the title passed to the C}W of et
Francisco. It has not since been revested in the United Staich
so that the latter can maintain ejectment for the rock. :

Ejectment cannot possibly lie to recover lands, the title (f
which has been conveyed by the plaintifl subject to an excep

: : il
tion which is undefined in the grant. The exception Was ik
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for uncertainty. Brown v. Allen, 43 Maine, 590 ; Mooney v.
Cooledge, 30 Arkansas, 640 ; Darling v. Crowell, 6 N. 1. 421;
Andrews v. Todd, 50 N. H. 565; Waugh v. L2ichardson, 30 N.
C. 470; 8. C, 8 Iredell, 470 ; Benn v. Hatcher, 81 Virginia, 25 ;
Butcher v. Creel’s Heirs, 9 Gratt. 201 ; Shoenberger v. Lyon, T
W. & S. 184 ; Stambaugh v. Hollabaugh, 10 S. & R. 357.

We have not entered into a discussion of littoral rights or
those of accretion. These are clearly inapplicable, whatever
the law may be, first, because the defendant in error is the un-
doubted owner of the lands surrounding the rocks upon which
its predecessor created the area of land now above tidewater,
which area is termed ¢ accretions” by the government’s coun-
sel; second, because the President has not set apart the “ac-
cretions ” by his order, but only the land containing fourteen
one hundredths of an acre known as  Mission Island ” and the

“small island northeast thereof,” which contains one one hun-
dredth of an acre.

MR Justicr McKenna, after stating the case, delivered the
opinion of the court.

“It will be observed,” as was said by the Circuit Court of
Apl‘)ealS, “that the judgment of the Circuit Court was not
limited to the two rocks or islands embraced in the executive
order of January 13, 1899, the one covering fourteen one hun-
dredths and the other one one hundredth of an acre, but awarded
the government the entire tract of fourteen and sixty-nine one
hundredths acres, including the warehouses and other improve-
’tz:;lts"COI}?truct?d by the defendant and its predecessors in in-
p tlsle ; .lh.e Circuit Court of Appeals confined the recovery
s tl; dtl}rlltlff to the rocks proper and awarded the squerged
T e defendant. The controversy then is, which party

s the title to the latter. The defendant in error is the suc-

‘I’]ZSS?I‘ of the rights and title of the California Dry Dock Com-
¥; that company being grantee of Henry B. Tichenor, who

;e"(‘“’e‘l the patent for the lands on the 11th of July, 1872,
rom the Stat }

ity with an g

e of California, in pursuance of and in conform-
ct of the legislature of the State, entitled “ An act
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to provide for the sale and conveyance of certain submerged
lands in the city and county of San IFrancisco to Ilenry B. Tich-
enor.” Stat. California, 1869-70, p. 801.

Had the State the title to convey ? The plaintiff in error,
in effect, contests this, and asserts besides a right to the sub-
merged land as an easement appurtenant to the islands.

The title and dominion which a State acquires to lands under
tidewaters by virtue of her sovereignty received elaborate
consideration, exposition and illustration in the case of Shively
v. Bowlby, 152 U. S. 1-58. Prior cases are there collected
and quoted, among others, Weber v. Commissioners, 18 Wall
57, 65. From the latter as follows (and the case concerned
tide lands in California): “ Although the title to the soil under
the tidewaters of the bay was acquired by the United States
by cession from Mexico, equally with the title to the upland,
they held it only in trust for the future State. Upon the
admission of California into the Union upon equal footing
with the original States, absolute property in, and dominion
and sovereignty over, all soils under the tidewaters within her
limits passed to the State, with the consequent right to dispose
of the title to any part of said soils in such manner as she
might deem proper, subject only to the paramount ri.ght of
navigation over the waters, so far as such navigation might be
required by the necessities of commerce with foreign.namﬂs
or among the several States, the regulation of whlch was
vested in the general government.” And Mr. Justice Gray
said, delivering the opinion of the court in Shevely V. Bowlly:
“Bach State has dealt with the lands under the tidt?“’&teri
within its borders according to its own views of justice ant
policy, reserving its own control over such lands, or granting
rights therein to individuals or corporations, whether owners
of the adjoining upland or not, as it considered for the best 10°
terests of the public.” et

This right is an attribute of the sovereignty of t'he "'”,t[ g
and it follows that in the exercise of the right, as said b:" [13
Justice Gray, the State may “dispose of its tide landfﬂf;e
from any easement of the upland proprietor.” The facts 0 :
case emphasized its doctrine, Shively was the owner
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the upland. Bowlby was the grantee of the State of Oregon
of the tide lands in front of Shively’s property. The grant was
sustained. The sovereignty of California and the rights and
powers dependent upon it are as complete as those of other
States. ITow has California chosen to exercise them? In
other words, what is the law of California as to the title and
rights of riparian or littoral proprietors in the soil below high
water mark? Upon the answer to these question the present
litigation must be determined. The title papers of the defend-
ant contain an act of the legislature of the State conveying the
lands in controversy in private ownership, and the history of
the State shows that the act was in accordance with the policy
and practice of the State.

The legislature, commencing at the first session after the
admission of the State into the Union, made grants of the tide
lands to municipalities under conditions which contemplated
their being conveyed to and held in private ownership. Among
these was the act of March 26, 1851, known as the “ Beach
and Water Lot Act.” It was entitled “ An act to provide for
the disposition of certain property of the State of California.”
Section 1 provided that “all the lots of land situated within
the following boundaries according to the survey of the city of
$an Francisco, and the map or plat of the same now on record
In the office of the recorder of the county of San Francisco,
a,re known and designated in this act as the San Francisco
Beach and Water Lots; that is to say, beginning at the point,”
ete. : Then follows a description by streets, which includes a
portion of the bay. Section 2 grants the use and occupation
of the land for ninety-nine years and confirms grants of lands
sold by authority of the ayuntamiento, or town or city council,
or by any a.lcalde of said town or city ; and section 4 makes the
?:Oir;d;'};hhne' described in the tirst section a permanent water
i ECIty. The§e acts came up for OOIISId(?PatIOHZ and
Hopes 220 g‘ Of‘ the title oor}\*e)’ed was deﬁnefi in 'szt/z V.
('fmpz:;z : ”aZ; ornia, 524 ; E l(h-zdge v. Cowell, 4 California, 80, 87. 5
R Lo 8 oﬂhforma,. 204 ; ]fym(u.?, v. Read, 13 Cali-

9 4455 Holladay v. Frisbie, 15 California, 630, 635;
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Wheeler v. Miller, 16 California, 125 ; City and County of Sun
Francisco v. Straut, 84 California, 124.

These cases all expressed under varying facts the validity of
the title conveyed by the acts of the legislature. They are re-
viewed in Pacific Gas Imp. Co. v. Ellert, 64 Fed. Rep. 421.

In Zaylorv. Underhill, 40 California, 473, Mr. Justice Temple
said, speaking of lands below high water mark: “The State
can probably sell the land and authorize the purchaser to
extend the water front so as to enable him to build upon this
1T R e 4

The decisions cover a period of many years and have become
a rule of property and the foundation of many titles. As said
by Circuit Judge Ross, delivering the opinion of the Circuit
Court of Appeals: “ A large and valuable part of the city of
San Francisco, extending from the present water front to, in
some places, Montgomery street, was at the time of and subse
quent to the admission of California into the Union a part of
the submerged lands of the bay, but has since been filled in by
many hundred grantors under the city and State, who h;fwe
erected buildings and improvements thereon at costs running
into many millions of dollars. ~Allof this was done in aid of con-
merce, in the upbuilding of a great city upon the bay, and \\'}th
the encouragement and consent of the general government.”

There is nothing inconsistent with these views in Shirley v
Bishop, 67 California, 545 ; People v. Gold Run Diich and Mm-
ing Co., 66 California, 138, 151 ; or in Heckman v. Sweit, 99 Qah‘
fornia, 303. In Shirley v. Bishop there was no question of 1t
rian rights. The defendants attempted, under a franchise from
the city of Benicia, to erect a wharf within three feet of the plut-
tif’s wharf, and parallel to it for sixty feet in the navigable
waters of the straits of Carquinez, and beyond the water frgllt,
established by an act of the legislature of the State. The bu1]tli
ing of the wharf was restrained. The other two cases eXP‘“eSSEE
the general doctrine that the title of the State to the I.ands ?O‘t'
ered by navigable waters is held in trust for the public. _'111‘"‘
doctrine is declared in all of the cases. It hasa COUSP]FUOH;
illustration in the Zake Front Case, (1llinois Central .Rfﬂl’f””
v. Lllinois,) 146 U. 8. 387, 463. The doctrine and its limitations
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are expressed in Heckman v. Swett, 99 California, 309, and in
Shively v. Bowlby. The court said in Heckman v. Swett : “ Navi-
gable streams and the shores to ordinary high water mark are
held by the State in trust for the public; but qualified rights
therein may be granted, so far as they are not inconsistent with,
orare in aid of the principal use, viz., for the purposes of navi-
gation.” In other words, the rights granted must be in aid of
commerce ; and it is recognized, as we have seen, in judicial de-
cisions and established by practical examples that the convey-
ance by the State of its title to tide lands to be held in private
ownership free from any easement of the upland proprietor, is
in aid of commerce, and therefore in strict performance of the
State’s trust. See, in addition to the other cases, Oakland v.
Oakland Water Front Co., 118 California, 160.

2. A claim was made in the Circuit Court of Appeals by the
plaintiff in error under section 5 of the act of Congress of
July 1,1864, entitled “ An act to expedite the settlement of
titles to lands in the State of California.” 13 Stat. 333. By
that section the title of the United States to the lands within
th&? corporate limits of the city of San Francisco was relin-
qmshed and granted to the city “ for the uses and purposes”
specified in a certain ordinance of the city called the Van Ness
ordinance, which ordinance had been ratified by the legisla-
ture of the State. Answering and disposing of the contention
2f the plaintiff in error, the Circuit Court of Appeals said:

Those uses and purposes . . . had no relation whatever to
the rocks or islands here in controversy, which were and are
far outside of the pueblo grant of lands claimed by and con-
firmed to the city.” This is not contested here, but it is urged
it:;: té}e order of President McKinley may.be. read, not as a
Islanda 10(;1 under tha!; act, but as an appropriation of Mission
Al ufin the small island southeast. thereof, with the shores,
there%o ous su‘bmerged land, and navigable water appurtenant
ke t’o Pt(;:“mdnentl}{ for naval purposes.” Thfere are twp an-
Pl ehCOI}tentlon. The order of 'the P}'es‘ldent explicitly
" pg;'ri]ateg t e“ islands proper, and besides limits the areas ap-
h“ndredih to “fourteen one hundredths of an acre and one one

of an acre respectively.” At the time the order
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was made the land in controversy had been reclaimed by the
California Dry Dock Company, and upon it were “extensive
warehouses,” which had been built by that company, “and
wharves erected for the accommodation of shipping.” The
property was so valuable that the plaintiff in error regarded
itself damaged by its withholding in the sum of $250,000, and
the rental thereof was alleged to be $5000 per annum. Itis
not conceivable that the President, by his order, intended to
appropriate so valuable a property without explicit declaration,
or to leave the appropriation to result as “appurtenant” tothe

rocks.
Judgment ajfirmed.

CHATTANOOGA NATIONAL BUILDING AND LOAN
ASSOCIATION ». DENSON.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE FIFTH
CIRCUIT.

No. 206, Submitted March 12, 1903.—Decided April 27, 1903.

The highest court of Alabama has held that under the constitutional and
statutory provisions of that State any act in the exercise of its corpol'_ate
functions is forbidden to a foreign corporation which has not complied
with the constitution and the statute in regard to filing instrument des-
ignating agent and place of business, and that contracts resulting from
such acts are illegal and cannot be enforced in the courts.

Held, that this applied to a building and loan association of T .
making a loan in Tennessee secured by certain shares of its own sm{l
and also by mortgage on certain real estate in Alabama, and that u]t.houg-tl
the association had complied with certain provisions of the law, t'he fRC(-1
that it had not designated an agent as required by the constitution an
statutes was a bar to the foreclosure of the mortgage in the courts 0
Alabama.

'ennesseé

Strr to foreclose a mortgage given by the respond.ents to t‘ljle
petitioner to secure a note for the sum of $5000, given as e 1
dence of a loan made by petitioner to respondents. Tl?e pof
titioner is a building and loan association, and a corporation

e A.ld-'
the State of Tennessee ; the respondents are citizens ¢
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