
354 OCTOBER TERM, 1902.

Statement of the Case.

of the land, and the land could not be cultivated at all in its 
then condition.

Upon these findings it is apparent that the defendant showed 
the validity of the entries by his grantors, and that their con-
veyances to him passed a good equitable title to the lands in 
question for which he was entitled to a patent from the United 
States, and that as such patent was granted to appellants, the 
defendant was entitled to the relief given him by the judg-
ment.

The judgment of the Supreme Court of the State of Wash-
ington is therefore

Affirmed.

TEXAS AND PACIFIC RAILWAY COMPANY v.
CARLIN.

ERROR TO THE CIRCUIT COURT OF APPEALS FOR THE FIFTH CIRCUIT.

No. 222. Argued March. 20,1903.—Decided April 6, 1903.

Where it is the special duty of the foreman of a gang repairing a bridge to 
see that the track is unobstructed when a train is about to cross, al-
though it may be the duty of the men to keep their tools off the track, it 
is the foreman’s duty to supervise them, and if, through his negligence, 
the track is not left unobstructed and one of the gang is injured, such 
negligence under the statutes of Texas in that regard is that of a vice-
principal and not of a fellow-servant.

Where the facts in the case are that the workman was injured by being hi 
by a spike maul which had been left on the track and which was struc 
and thrown by the engine, the fact that the foreman himself, who is o 
some extent an interested witness, testifies that he had looked aong 
the track and saw no obstruction, is not sufficient to take the ques ion 
of his negligence away from the jury.

The  plaintiff in error brings this case here to review the 
judgment of the United States Circuit Court of Appeals, or 
the Fifth Circuit, 111 Fed. Rep. 777, affirming the judgment 
in the Circuit Court for the Northern District of Texas, enter
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upon the verdict of a jury in favor of defendant in error on 
the trial of this action brought by him against the railway 
company to recover damages for personal injuries. On the 
trial it appeared that Carlin, the plaintiff below, was in the 
employment of the railway company in September, 1898, as a 
bridge carpenter. On that day he, with a number of others 
forming what is termed the bridge gang, of which George 
Welsh was foreman, was employed in making some repairs on 
a bridge near the Aledo water tank, not far from Weatherford, 
Texas. The bridge was over a creek, and was sixty to sixty- 
five feet long. The force got to work on the bridge about ten 
minutes after 8 o’clock in the morning under Welsh, the fore-
man. The surface of the bridge was plain; the ties were 
about eight inches apart, and there was nothing on top of them 
except the rails and the guard-rails, the rails being of ordinary 
size, and the guard-rails about ten inches from the rails and 
parallel with them. The guard-rails were eight inches wide 
and stood four inches above the ties, being let down over the 
ties about two inches, and were of wood. Some time after the 
men had been working on the bridge a freight train was seen 
approaching at the rate of from thirty to forty miles an hour. 
Within a very few minutes before the train was seen one of 
the workmen on the bridge had in his hand what is called a 
spike maul, used for the purpose of driving spikes. The maul 
was of iron with a handle about three feet long, the hammer 
eing six, eight or perhaps ten inches in length, and the handle 

went into the middle of the head, which had a double face, 
arver was the man who was using the maul a few minutes 
efore the train came. The maul weighed about ten pounds, 
t the time Carver was using the maul, he had it out on the 
n ge with him. A witness for the defendant stated that he 
a been using the maul on the south side of the bridge for 

putting up the staging or scaffolding, and when he finished he 
it t t° sonie one on the top of the bridge, who handed 

o Carver on the north side of the bridge, to spike on a 
&race. It was used but ten or fifteen minutes before the pass- 
k§eb°a ^ra^n’ Carver stated he did not remember where

a put the maul when he had finished using it, but he said
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he was always careful to put it out of the way so there would 
be no accident. He had nailed the last piece of timber on the 
bridge and got down on the ground and was about ten feet 
from the plaintiff, and had not been there over three or four 
minutes when the train passed. The witness saw no other 
spike maul or hammer there that morning than the one which 
he used, which was the regular spike maul described by the 
witness, and which he found after the train passed.

The train coming from the west was seen some little distance 
before it reached the bridge and the people on the bridge got 
out of its way, and as the train passed over the bridge towards 
the east the plaintiff, who was standing a short distance from 
the east end of the bridge, was struck by the spike maul on the 
leg and was so badly injured that amputation of the leg above 
the knee was necessary and was performed. The train on its 
passage across the bridge struck the spike maul and threw it in 
the direction that the train was going with such force toward 
the plaintiff as to effect the injury mentioned, although the 
train was not seen to strike the maul nor was the maul seen to 
strike the plaintiff. All that is known is that the train passed 
the bridge, and as it passed the maul struck the plaintiff, and 
the handle was broken close up to the head.

It was customary when workmen were engaged in repairing 
a bridge for the foreman to see that the bridge was cleared and 
unobstructed whenever a train was about to pass. It was the 
duty of the workmen to put their tools out of the way when a 
train was coming, but it was specially the duty of the foreman 
to see that the bridge was clear, and “ that was his business 
and that was what he was for.” Welsh, the foreman of the 
bridge gang, testified that he had no recollection of seeing any 
one using the spike maul that morning; that he had een 
around all parts of the bridge, both on top and underneath it, 
before the train had passed. He says when he saw the train 
coming he looked up and down the track to see if every t ring 
was clear, and did not see anything,and stepped onesided en 
the train was three or four hundred yards from him. He 
he had plenty of time if there had been anything on the 
to have taken it off; that when a man was using tools an o°



TEXAS & PACIFIC RY. CO. v. CARLIN. 357

189 U. S. Statement of the Case.

through with them he was supposed to take care of them and 
put them out of the way; that the foreman was liable to be 
anywhere about the bridge at any time, and could not be de-
pended upon to be at any particular place, but if there were 
men working on top of the bridge it would be their duty to be 
on the lookout always, as they must expect a train at any time. 
He also said that he was foreman, and that as bridge foreman 
he had employed Carlin and had supervision over him, and had 
power to employ and discharge him as well as the other bridge 
men who were working there that morning.

The evidence was not disputed that, although it was the busi-
ness of each workman to see to it that his tools were not in the 
way of an approaching train, yet that it was particularly the 
duty of the foreman to see that the bridge was cleared from 
all obstacles when a train came.

This is in substance the evidence submitted to the jury upon 
the question of the negligence of the defendant.

The judge charged that the burden of proof was upon the 
plaintiff to show that the defendant was negligent and that the 
plaintiff was injured thereby; that the defendant was bound 
to exercise ordinary care to furnish a reasonably safe place 
within which employes could perform their duties; that the 
foreman of the bridge gang was, under the evidence, the vice- 
principal of the defendant company, and that the negligence 
of which the defendant was accused consisted in the failure on 
the part of the foreman of the bridge gang to use ordinary care 
o remove or to see and remove the spike maul before the ar-

rival of the train at the bridge.
The court also charged that, if the jury believed from the 

evidence that the spike maul was left on the bridge by a fellow-
servant of the plaintiff, and that, at the time the train ap-
proached, the foreman of the bridge gang was the only person 
upon the bridge, and that he could, by the exercise of ordinary 
care, have seen the spike maul and removed it from the track 
an rom proximity thereto, and if they believed it was on the 
.rac or within proximity thereto, and if the jury believed that

was the duty of the foreman to use such care to see that the 
rac was clear and no obstructions on it, or so near to it as to
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be struck by a passing train, and if the jury believed that the 
foreman did not use that care, and that the spike maul was 
struck by the train and hurled against the plaintiff and caused 
the injuries, and if the jury believed it was the negligence of 
the foreman in failing to see and remove the spike maul, and 
if his negligence in that respect was the direct and proximate 
cause of the injuries sustained by the plaintiff, then the court 
charged that the plaintiff was entitled to recover, but that if 
the injury was caused by the negligence of a fellow-servant, 
and that the foreman in charge of the bridge gang was not 
guilty of negligence which directly and proximately contributed 
to the injury of the plaintiff, then the verdict should be for the 
defendant.

The court further charged that the defendant should not be 
held responsible for the consequences of an act of negligence 
which could not reasonably be foreseen, and that it was not 
actionable negligence to fail to do an act when it would not 
have been anticipated by a man of ordinary care and prudence 
that such failure to perform the act would result in injury to 
any one.

Various requests to charge were made by counsel for the 
defendant and refused by the court, not necessary to be here 
specifically mentioned.

The jury, as stated, found a verdict for the plaintiff.

Jfn David D. Duncan for plaintiff in error. Mr. John F. 
Dillon and Mr. Winslow 8. Pierce were on the brief.

Mr. F. E. Albright for defendant in error. Mr. E. 0. Or-
rick and Mr. J. E. Terrell, Jr., were on the brief.

Mk . Justice  Peckham , after making the foregoing statement 
of facts, delivered the opinion of the court.

Two grounds have been urged upon the court for reversing 
this judgment and granting a new trial. One was that e 
negligence of the railway company, if any, was that of a e 
low-servant, for which it was not liable; and (2) that t ere
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was no evidence of the negligence of the foreman, in failing to 
discover the maul or hammer upon the bridge, sufficient to 
warrant the jury in finding a verdict for the plaintiff.

The right to maintain this action is founded upon a statute 
of Texas, the material sections of which read as follows :

“ Art . 4560^. All persons engaged in the service of any per-
son, receiver, or corporation, controlling or operating a railroad 
or street railway the line of which shall be situated in whole 
or in part in this State, who are entrusted by such person, re-
ceiver, or corporation with the authority of superintendence, 
control or command of other servants or employés of such per-
son, receiver, or corporation, or with the authority to direct any 
other employé in the performance of any duty of such em-
ployé, are vice-principals of such person, receiver, or corpora-
tion, and are not fellow-servants with their co-employés.

“ Art . 4560À. All persons who are engaged in the common 
service of such person, receiver, or corporation, controlling or 
operating a railroad or street railway, and who while so em-
ployed are in the same grade of employment and are doing 
the same character of work or service and are working to-
gether at the same time and place and at the same piece of 
work and to a common purpose, are follow-servants with each 
other. Employés who do not come within the provisions of 
this article shall not be considered fellow-servants.” Sayles’ 
Civil Statutes of Texas, 1897.

With reference to this statute, counsel for the defendant re-
quested the court to charge the jury that—

“Although Welsh, the bridge foreman, may have been, in 
law, the representative of the company, yet, if they find that 
the act of examining the track, as the train might be approach-
ing, for the purpose of ascertaining whether or not any ob-
struction was upon or near it, was a duty that may be expected 
to be performed by any one of the men, irrespective of his grade 
or rank ; that is to say, by the foreman and men alike as occa-
sion and circumstances may require ; then, in any such event, 
the act or duty of Welsh in this respect was one which existed 
between fellow-servants, and defendant would not be liable 
for the negligent acts of Welsh in this respect, if any there 
were.”
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This charge was refused, and counsel for defendant excepted.
The court did charge that the foreman of the bridge gang 

was, under the evidence, the vice-principal of the defendant 
company. This charge was duly excepted to by defendant’s 
counsel.

Defendant contends that if the negligence which caused the 
accident was the failure of the foreman to see the maul or ham-
mer upon the bridge and to remove it, it was not the failure to 
perform a duty peculiar to him, the foreman, and specially 
imposed upon him as such foreman within the meaning of 
article 4560^, because it was a duty resting equally upon all 
the jnembers of the bridge gang. The testimony in regard to 
this question leaves no doubt as to the duty of the foreman, 
although it also appeared that when a man was using tools and 
got through with them he was supposed to put them out of the 
way where a train would not strike them, and it was his busi-
ness to do so. The evidence showed in addition that it was the 
special business of the foreman to see that the track wras unob-
structed on the bridge when a train was about to cross, and 
that although the men were supposed to see that the track was 
clear, it was the foreman’s business to supervise them and see 
that the men left a clear track as the train came on. This was 
his duty as foreman, and not as follow-workman, and the duty 
of care on the part of the workmen under him to keep the tools 
off the track when the train came on the bridge in no degree 
lessened the duty of the foreman to see that the men under him 
did as they ought, and that a free and unobstructed track was 
left for the train. In other words, it was the special duty o 
the foreman, as such, to see that the men performed their duty.

The negligent act of the foreman did not arise in the per 
formance of the duty of a mere servant, although each servant 
was under an obligation to be careful, but it was the negligent 
act of the vice-principal in the performance of his duty as sue 
As it was the special duty of the foreman to see that the men 
performed their duty, his neglect so to do was the neglect o a 
duty which he owed not as fellow-servant but as vice-principa 
within the statute above cited.

Upon the second ground, we are of opinion that there was
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evidence sufficient to go to the jury upon the question of the 
negligence of the foreman in failing to discover the maul upon 
the bridge immediately prior to the passage of the train. The 
foreman himself swears that he did look along the track just 
prior to the coming of the train, and that he did not see any 
obstruction on the track and did not see the spike maul in ques-
tion. Whether he looked or not is under the evidence one of 
the material facts in the case. He says that he did, but we are 
of opinion that other facts proved in the case were of such a 
character as to make it proper to submit the question to the 
jury. The foreman’s evidence was that of a somewhat inter-
ested witness. If the foreman did in fact neglect to perform his 
duty by looking over the track just prior to the coming of the 
train for the purpose of seeing that the bridge was clear of 
obstructions, it might be quite a serious matter for him in his 
future relations with the company. At any rate, no man is an 
absolutely disinterested witness where his testimony relates to 
the question of the performance or non-performance of a duty 
which he owed on account of the position which he occupied. 
It was, therefore, a question for the jury as to what measure of 
credence should be given to his testimony. Of course, the mere 
absence of evidence that the foreman did his duty would not be 
equivalent to evidence, direct or circumstantial, that he did not, 
and it rested with the plaintiff to show negligence of the fore-
man for which the defendant would be liable.

ut there are certain facts proved in this case which we think 
ren ered it necessary to submit the question of negligence to 

e JuryJ notwithstanding the testimony of the foreman. We 
J^Ve here a bridge not more than sixty or sixty-five feet long 

anopen top bridge, the surface of which was plain. The 
n^th °r ra^S were the usual distance apart, and there was 

ing on top of them except the rails themselves. The 
andTrl 'Vere ^en hmhes from the track and parallel with it, 
th f St°otl ,UP ab°ut four inches above the ties. There was, 
of Th to obstruct or prevent the view of the length
th r by any one at either end and nothing to prevent 
anvthSC°X ery maul the glance of the individual were 

. lng more than casual or formal. The maul could not 
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have been hidden between the track and the guard-rails so as 
not to be above the track, for if the maul were lower than the 
track, the train could not have hit it, as it is perfectly clear 
that anything lower than the surface of the track could not be 
struck by the train. So it would seem quite obvious that if any 
one in the position of the foreman had looked, it would have 
been possible for him to have discovered this maul if it were there. 
Was it there? Workmen had been using the maul on the 
bridge during the morning and a few moments, not more than 
ten or fifteen minutes, prior to the crossing of the train. The 
maul was struck by it and hurled with great force, sufficient to 
break the handle, against the plaintiff, who was standing near 
the east end of the bridge. The man who was known to have 
used the maul a few minutes before the arrival of the train says 
himself that he has no recollection of what he did with it. 
Now, whether the maul were left exactly on the bridge, or just 
off the bridge, and so near the track as to be struck by the pass-
ing train, it is not necessary to determine, because if it had been 
left in a position just off the bridge, and yet so near the track 
as to be struck by the train, the failure of the foreman to see it 
and have it removed was the same as if it had been on the bridge. 
The maul being left so that it was struck by the train an 
hurled against the plaintiff, the failure of the foreman to see it 
might have been found by the jury to be a negligent failure, 
and it being his duty to see that the track was kept clear or 
the passage of trains, that failure was a neglect which was e 
proximate cause of the injury. To be sure, it wTas neg igence 
on the part of the servant who left the tool there in t e rs 
place, but after such negligence had occurred the duty o 
foreman arose, and he had plenty of time in which to per'0 
it, to overlook the bridge where the track was and see t a 
was no obstruction for the passing train, and his failure o o 
or looking, to discover the obstruction, thus became t e im 
diate and proximate cause of the injury which followe .

There is no other cause assignable for this injury t an . 
that the train did strike the maul, and that fact is prove 
the fact that it was thrown in the direction in whic e 
was going. Counsel for the defendant admits that t e evi
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shows that fact, but he avers that it does not appear that the 
maul was in such a position as to convict the foreman of negli-
gence in not discovering it, and as to that fact counsel insists 
that the negligence of the foreman is disproved by the uncon-
tradicted testimony.

The facts already stated rendered it necessary, in our judg-
ment, to submit the question to the jury as to the negligence 
of the foreman, even although he testified that he looked and 
did not discover any obstacle on the bridge.

These two are the propositions particularly argued before us. 
We do not see in them any ground for disturbing the verdict 
of the jury.

We have looked at the other exceptions taken in the course 
of the trial and are of opinion that they do not show any error 
requiring a reversal of the judgment, and it is, therefore, 

Affirmed.

THE CONEMAUGH.1

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE SIXTH 

CIRCUIT.

No. 97. Argued December 1,2,1902.—Decided March 9,1903.

1. In 1*75 U. S. 187, and 178 U. S. 317, this court held that the collision be-
tween the Conemaugh and the New York in the Detroit River was the 
fault of both vessels and judgment was given in favor of the Conemaugh 
for one half of her damages less one half of the damages of the New York, 

n this proceeding held, that the New York against which judgments had 
been entered for damages to the cargo on the Conemaugh could not in this 
action recoup or set off any part of such damages against, or shift any 
part of such judgment upon, the owners of the Conemaugh, even though 
it should result in the New York paying more than fifty per cent of the 
total loss.

•The mandate having provided for interest at the same rate that decrees 
a* in the courts of the State of Michigan, there was no error in view 

? the statutory provisions as to interest in Michigan, in computing the 
interest at seven per cent per annum.

y Docket title Union Steamboat Company, claimant of the Propeller New 
’ v. Erie and Western Transportation Company.
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