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race began, and that he reached the land in two minutes from
the time when the start was made, it might well be argued
that his going into the territory, as stated, had no tendency to
establish that he obtained an advantage by reason of acquiring
information which he had not previously possessed. But so to
say would lead only to the conclusion that as a matter of law
the department rightly held that Potter was a qualified entry-
man. The fact that the final conclusion as to the ultimate
facts reached by the department differed from the conception
of such ultimate facts entertained by the department in previous
stages of the controversy, affords no ground for disregarding
‘the conclusion of ultimate fact finally reached, which was bind-
Ing between the parties.

The judgment of the Supreme Court of the Territory must be

reversed, and the cause remanded for further proceedings
wn accordance with this opinion.
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Where thz.a allowance of an attorney’s fee under the provisions of a state
(S)f;atllllte is t'he basis of the Federal right asserted, and it appears that one
e ass1guments of error relied upon before, and considered and ex-
E?::ll]ytc.lemfied by, the h%ghest court of the State was that the statute was
e fsolt;:wnal and void al.ld in conflict with the Fourteenth Amend-
ok r the ?vant of mutuality and deprived the plaintiff in error of the
1ual protection of the law, the motion to dismiss will be denied.

Seetions 4
the cou
insuran

3, 44, 45 of chapter 48 of the laws of Nebraska of 1899, by which
It upon rendering judgment for a total loss sued for against an
s hy‘;;:-company upon Q.my pf)licy of insurance against loss on real prop-
attm-ﬁe ,“‘/f» tornado or lightning shall allow the plaintiff a reasonable
ps g: ie to be taxed as costs is not repugnant to the equality clause
Sm‘anc(; cm eent:,h Amen'dm.efxt either because it arbitrarily subjects in-
S Ompanies to al liability for such fees when other defendants in

cases are not subjected to such burden, or because the fee is to be
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imposed on the insurance companies but not on the insured when the
suit is successfully defended, or because the statute arbitrarily distio-
guishes between different classes of policies allowing the fee in certain
cases and not in others.

THE case is stated in the opinion of the court.
Mr. Halleck F. Rose for plaintiff in error.

Mr. M. P. Kinkaid and Mr. M. F. Harrington for defend-
ant in error.

Mz. Justior Warre delivered the opinion of the court.

Having been adjudged to pay the amount of a fire policy
written on the dwelling house of the defendant in error, which
was totally destroyed by fire, the plaintiff in error prosecutes
this writ. The judgment was for $861.40 with interest, costs,
and $150 as a reasonable attorney’s fee. This latter amount
was fixed under authority conferred on the court by sections 43,
44 and 45 of chapter 43 of the Compiled Statutes of Nebraslfa,
which are a reproduction of chapter 48 of the laws of Ne-
braska for 1899. The sections in question are reproduced in
the margin! The allowance of the attorney’s fee is the basis
of the Federal right asserted. It is moved to dismiss the Wit
on the ground that the Federal right was not specially set up

1 Compiled Statutes of Nebraska, chapter 43.

SEcC. 43. Whenever any policy of insurance shall be written to ins'ure ang
real property in this State against loss by fire, tornado, or lightning, an
the property insured shall be wholly destroyed, without criminal fau.ltoﬂ
the part of the insured or his assigns, the amount of the insurance erf-teu
in such policy shall be taken conclusively to be the true value of the prop-
erty insured, and the true amount of loss and measure of damages. I

Sec. 44. This act shall apply to all policies of insurance hereafter mifffle
or written upon real property in this State, and also to the reneWa.L Wl”:‘
shall hereafter :be made, of all policies heretofore written in this Sta te{;
and the contracts made by such policies and renewals shall be construed
be contracts made under the laws of this State. ) -

Sko. 45. The court, upon rendering judgment against an 1rlS}11‘%"1°e o i
pany upon any such policy of insurance shall allow the plaintiff a reas
able sum as an attorney’s fee, to be taxed as part of the costs.
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helow as required by Rev. Stat. 709, or was in any event alleged
too late to enable the Supreme Court of Nebraska to consider
it. Among the assignments of error contained in the petition
in error filed before the hearing in the Supreme Court of Ne-
braska was the following :

“Section 45 of chapter 43 of the Compiled Statutes, under
which the court assumed to allow and order an attorney fee to
be taxed, is unconstitutional and void for want of mutuality of
the provisions and for excluding defendant from the benefits
and privileges thereby given to plaintiff, and for depriving de-
fendant of the equal protection of the laws; in each of which
particulars the said section is in conflict with section 1 of the
Fourteenth Amendment to the Constitution of the United
States, and in conflict with section 3 of article 1 and section 15
of article 3 of the constitution of Nebraska.”

The case was considered by commissioners appointed pur-
suant to the Nebraska law to aid the Supreme Court of the
State in the discharge of its duties. The commission in an
elaborate opinion recommended the affirmance of the judgment.
In such opinion the assignment of error concerning the at-
torney’s fee, above quoted, was considered and numerous cases
decided by the Supreme Court of Nebraska sustaining its al-
lofvapce under the statute in question were referred to. It was
said in the opinion that the legality of the attorney’s fee « was
not an open question in this State ” because the right to allow
the fee had been previously sustained by the Supreme Court of
th(_ﬂ State in many cases. A passage from the case of Lanca-
Sf;%giz Insurance Company v. Bush, 60 Nebraska, 116, expressly
5 Plggv that the statute concerning the allowapce -of the at-
orney’s fee was consistent both with the Constitution of the
(Eitnelge(ihStates and'of the state Qf Nebraska, was approvingly

i@ passage in question being as follows:
vincféle;: t(ilemsions are vigorqusly a}ttac.ked, but we are con-
they a;'e & e dresult of further investigation of the 'sub.]ect., thg.t
e Constiturtl' and should l?e adhered to. Therje is nothmg in
S 1) U';ion t?f the Un.lted States, or of this Stat'e, W.hlch

The & ssi catlf)n of subjects for the purpose of Ieglslatlon:”

1€ Supreme Court of Nebraska, for the reasons stated in
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the report of the commission, affirmed the judgment. 62 Ne-
braska, 213. It results that not only was the Federal question
relied upon specially called to the attention of the Supreme
Court of the State of Nebraska, but it was by that court ex-
pressly decided. The grounds upon which the motion to dis-
miss is predicated are, therefore, without merit, and it is over-
ruled.

All the grounds relied upon to demonstrate that the statute
allowing a reasonable attorney’s fee in case of the unsuccessful
defence of a suit to enforce certain insurance policies is repug-
nant to the equality clause of the Fourteenth Amendment, are
embraced in the following propositions : First, because it arbi-
trarily subjects insurance companies to a liability for attorney’s
fees when other defendants in other classes of cases are not
subjected to such burden ; second, because whilst the obligation
to pay attorney’s fee is imposed on insurance companies in the
cases embraced by the statute, no such burden rests on the
plaintiff in favor of the insurance companies where the suit on
a policy is successfully defended ; and, third, because the stat-
ute arbitrarily distinguishes between insurance policies b_\,’.ul-
lowing an attorney’s fee in case of a suit on a policy covermg
real estate, where the property has been totally destroyed, and
excluding the right to such fees in suits to enforce policies on
other classes of property or where there has not been a total
destruction of the property covered by the insurance. Each
and all of these propositions must rest on the assumption that
contracts of insurance, generically considered, do not possess
such distinctive attributes as to justify their classification sept-
rate from other contracts, and that contracts of insurance s
between themselves may not be classified separately depending
upon the nature of the insurance, the character of the property
covered, and the extent of the loss which may have supervened:
But the unsoundness of these propositions is settled by the pre
vious adjudications of this court. Orient [nsurance Compary
v. Daggs, 172 U. S. 557; Insurance Company Y. Warren, 181
U. 8. 78; Insurance Company v. Mettler, 185 U. 8. 308. In
the Orient case, a statute of the State of Missouri, which sub-
jected fire insurance contracts to an exceptional rule, was 24
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held, not only on the ground of the right of the State to pre-
scribe the conditions upon which an insurance company should
transact business within its borders, but also because the rule
in question was the lawful exercise of the power to classify.
Inthe Warren case a like principle was applied to a statute of
the State of Ohio establishing a particular regulation as to life
insurance companies. In the Mettler case a statute of the State
of Texas was sustained, applicable alone to life insurance poli-
cies, which authorized the enforcement, not only of a reason-
able attorney’s fee, but also of twelve per cent damages after
demand in case of the unsuccessful defence of a suit to enforce
a life insurance policy. In all three of the cases referred to,
therefore, it was necessarily held that insurance contracts were
so distinct as to justify legislative classification apart from other
contracts or to authorize a classification of insurance contracts
80 as to subject one character of such contracts when put in
one class to one rule and other varietics of such contracts when
p@ac'ed in another class to a different rule. The only claimed
dlstlpction between the cases previously decided and the present
one s that in this case the classification is made to depend, not
allone upon the general character of the contract, but upon the
klnd of property insured and the extent of the loss. This it
lls elaborately argued takes this case out of the rule established
i’getlifboprevious cases and causes the statute to be repugnant to
Yourteenth Amendment. But as the rule settled by the
Previous cases is that contracts of insurance from their very
E?ltgfﬁcjrll“gslfce%tible of classification, _pot only apart from
o inélac(j s21 .ut from each other, it must follow, as the
s uded in the greater, that the character of the prop-
'Y Insured and the extent of the loss afford reasons for sub-

Classification,
ciulstsilfs;i};:r\‘l'eve"’ argued that no reason could have existed for
Pl‘Opel:ty g Xsnselsbon Teal estate separately .fron} lf)sses ou other
i ]r-gihs].ative (m' ylwlliliui Prgecss of reasoning, it is asked, could
e Ind have discovered the founc.latlon for allow-
v of a reasonable attorney’s fee in case of a total

1oss of yeqi :
of real estate msured and not permit recovery of such fee
When th
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© property insured has been only partially destroyed ¢
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The distinction between real and personal property has in all
systems of law constantly given rise to different regulations
concerning such property. The differences of relation which
may arise between the insurer and the insured, depending upon
whether the property insured has been only partially damaged
or has been totally destroyed, needs but to be suggested. In
the one case, the amount of the damage affords possibilities for
areasonable difference of opinion between the parties in adjust-
ing the payment under the policy. In the other, the amount
being determined under the statute by the value fixed by both
parties in the policy, the question of legal liability under the
policy would be, as a general rule, the only matter to be con-
sidered in determining whether payment under the contract
will be made. Besides, it is obvious that the total destruction
of real estate covered by insurance necessarily concerns the
homes of many of the people of the State. If in regulating
and classifying insurance contracts the legislature took the
foregoing considerations into view and provided for them, we
cannot say that in doing so it acted arbitrarily and wholly

without reason.
Affirmed.

Mg. Justice Harraw, M. Jusrice Brewer and Mg. JUsTIcE
Brown dissented.

ONONDAGA NATION ». THACHER.

ERROR TO THE SUPREME COURT OF THE STATE OF NEW YORK.

No. 234. Argued April 8, 9, 1903.—Decided April 27, 1903.

m of Fed-

Writ of error dismissed for want of jurisdiction, because no clai .
ate cout

eral right was specially set up or called to the attention of the st .
in any way, and that court did not pass upon or necessarily detAN2
any Federal question.

THis action was originally brought by the Onondaga Nation

and Te-has-ha, an Onondaga Indian. Subsequently several

] 3 s G jan
other Onondaga Indians, one Seneca Indian, a Cayuga Indi
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