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quires, independently of those points, an affirmance of the de-
cree of the Circuit Court and the Circuit Court of Appeals.

The decree is
Affirmed.

Mr . Justice  Brewe r  took no part in the disposition of this 
case.

OREGON AND CALIFORNIA RAILROAD COMPANY
v. UNITED STATES. No. 2.

APPEAL FROM THE CIRCUIT COURT OF APPEALS FOR THE NINTH 

CIRCUIT.

No. 187. Argued March 4,1903.—Decided April 6,1903.

On the authority of the preceding case, Held, that where a duly qualified 
entryman made a bona fide settlement upon lands within the indemnity 
limit of the grant made by act of Congress of May 4, 1870, with the in 
tention, whenever the way was opened by a survey, to enter the lan 
under the homestead laws, his rights were superior to those acquired, or 
that could have been acquired, by the railroad company under any se ec-
tion by it of indemnity lands made after the date of such settlement

The  case is stated in the opinion of the court.

Air. Afaxwell Evarts for appellant.

Air. Assistant Attorney Russell for appellee.

Mr . Justi ce  Harlan  delivered the opinion of the court.

The controlling question in this case is whether the 
States in 1893 erroneously issued to the Oregon and 
Railroad Company, which succeeded to the rights of the rego^ 
Central Railroad Company, a patent for certain an 
Oregon. . ,

These lands are without the place and within the in e
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limits of the grant made by the act of Congress of May 4,1870, 
c. 69, granting lands to aid in the construction of a railroad and 
telegraph line from Portland to Astoria and McMinnville in the 
State of Oregon. 16 Stat. 94. The provisions of this act were 
substantially the same as those of the act of July 25, 1866, re-
ferred to in Oregon and California Railroad Company v. 
United States^ case No. 186, just decided, except that the act of 
1870 contains a provision not found in the act of 1866, to wit: 
“ That the Commissioner of the General Land Office shall cause 
the lands along the line of the said railroad to be surveyed with 
all convenient speed.”

The line of the proposed road was definitely fixed and a plat 
thereof filed in the office of the Secretary of the Interior.

On the 16th day of February, 1872, the first twenty miles of 
the contemplated railroad were completed from Portland to a 
point near Forest Grove, in Oregon, and on the 23d of June, 
1876, the road to the Yamhill River, near McMinnville, was 
completed, but it has never Keen constructed to Astoria, Oregon.

The final plat and survey of the township, in which the lands 
in dispute are situated, was not filed and approved until July 27, 
1893; and on that day the company’s list of selections of 

nds, which included the lands in question, were duly ap-
proved. r

Prior to the year 1893, to wit, on the 12th day of January, 
91, Joseph H. Elison, a duly qualified entryman under the laws 

0 e United States, settled upon the lands in dispute with the 
m ntion in good faith of “ homesteading the same,” and since 

a ate he has continuously resided upon, cultivated and im- 
pro\ c them; and within ninety days from the date of the filing 

e township plat of survey he made application for “ filing a 
homestead ” covering these lands.

he selections by the company having been approved by the 
fnm’ a patent was issued to the Oregon and Cali-
snJT :T-d Company on October 15, 1895. But it was is- 
Secr °U^ any knowledge at the time on the part of the 
Piio6 ar^- °r ^le ^enerai Land Office of the adverse claim of

F°n, arising from his occupancy of the land.
or e reasons stated in the opinion just delivered in case
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No. 186, we hold that, in virtue of Elison’s bona fide settlement 
upon the lands in dispute in 1891, with the intention, whenever 
the way was opened by a survey, to enter the lands under the 
homestead laws, his rights were superior to those acquired or 
that could have been acquired by the railroad company under 
any selection by it of indemnity lands made after the date of 
such settlement. The company’s selection did not displace or 
defeat the right which the settler acquired by his settlement 
made previously in good faith with the intention to avail him-
self of the benefits of the homestead laws within due time after 
the lands were surveyed.

The railroad company rests its claim to have a superior right 
to these lands on the ground in part of long delay by the Com-
missioner of the Land Office in having them surveyed, although 
it frequently requested the survey to be made. There is noth-
ing of substance in this contention. The statute, it is true, re-
quired the lands to be surveyed with all “ convenient speed.” 
But the question as to the precise time the lands should be sur-
veyed was exclusively for the Land Office to determine; audit 
was to be determined with reference to all the facts and cir-
cumstances connected with the surveying of the public lands 
under the direction of the Land Department. We cannot say 
from the record that the Land Office, in the matter of the sur-
veying of the particular lands here in dispute, did not act with 
convenient speed. Besides, the railroad company accepted the 
grant of Congress subject to the possibility of delay in the sur-
veying, as well as to the power of the Land Office to determine 
when the lands should be surveyed. The action or non-action 
of the Land Department in such a matter cannot be control! 
by the judiciary, unless perhaps in a case in which it appear , 
beyond question, that its refusal to order the survey was mere y 
arbitrary and without any real excuse. It may be that in sue 
a case the Commissioner could be compelled by judicial process 
to discharge the duty imposed upon him by statute. But upon 
that point we need not express a decided opinion, for no sue 
case is presented by the record before us. The allegation i 
the defendant’s plea is simply that the Commissioner neglec 
to perform his duty in the matter of the surveying. But
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facts constituting such alleged neglect are not stated, Besides, 
we may observe that since the right of the settler attached in 
virtue of his bona fide occupancy of these lands before the rail-
road company made its selection, that right could not be dis-
placed by reason of any delay or negligence upon the part of 
the Commissioner to cause a survey of the lands. The act con-
tains no provision that requires a contrary view. The court 
must determine the rights of the settler according to the facts 
as they existed at the time his occupancy in good faith began. 
The statute does not otherwise declare. In that view, as al-
ready suggested, the settler’s right was superior to any right 
acquired by the company, after the date of his occupancy, in 
virtue of its selection of these lands to supply a deficiency in 
the place limits.

Upon the authority of the case just decided, the decree of the 
Circuit Court of Appeals must be

Affirmed.

Mr . J ustic e Brewe r  took no part in the disposition of this 
case.

De  CAMBRA v . ROGERS.

ERROR to  THE SUPREME COURT OF THE STATE OF CALIFORNIA.

No. 170. Argued and submitted February 24,1903.—Decided March 16,1903.

the *nary contest between two applicants for preemption, in which 
fav ° f618 th6 ^an<^ Department have decided upon the testimony in 

one and against the other, the decision of the Land Department 
When1« c°ns Of fact iS conclusive upon the courts.

the co° t ecr?tary the Interior has made a decision in such a contest 
tion ami v nOt entertaiu au inquiry as to the extent of his investiga- 
he roQ k the points decided, or as to the methods by which
“e reached his determination.

holdpr^P/i l  Hannah Rogers and Frank J. Rogers,
0 t e legal title to a tract of land in Alameda County, 
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