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Syllabus.

sons will not, of course, be injuriously affected by the decree in 
this cause, and non constat but that they may yet intervene for 
their own protection, if they deem that the construction of the 
canal will be an invasion of their rights, or that they may be will-
ing to forego objection to the construction of the canal.

On the whole, we are of the opinion that the decree of the 
Supreme Court of the Territory of New Mexico was correct, 
and it is therefore

Affirmed.

Mr . Justi ce  Mc Kenna  dissents.
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he cashier of a bank in Elmira owing individually to the New York cor-
respondent bank $15,012.50 tendered $8000 in currency and a draft for 
$7000 made to himself by himself as cashier on a Philadelphia bank with 
which the Elmira bank had funds. The New York bank declined to ac-
cept the draft on Philadelphia on account of risk and delay in collection 
and demanded funds current in New York. Thereupon the cashier drew 

is own check on the Elmira bank for the entire amount and certified it 
imself as cashier making it payable at the New York bank with which 
e Elmira bank had sufficient balance to pay the same without the $7000 

ra \ The ^ew Y°rk bank accepted this check in payment of the debt 
th /h ar£e<^ t° the Elmira bank’s account. At the same time it credited 

a ank with the $8000 currency and took from the cashier the $7000 
ra which was then made payable to himself as cashier, and after the

8 had been collected credited the Elmira bank with them also. 
uajU Se<iue°tly developed that the cashier had no balance to his individ- 
curaCC°Unt *U ®m^ra hank and that he had stolen from it the $8000 of
den^110# h cour^ helow it was found as fact that there was no evi-
and^f0 on ^he Part °f the New York bank in the transaction
ture^ WaS a^S° f°Und there was no evidence to justify any depar- 
hy h' 6 rU^e ^at a Person accepting the check of a cashier certified 

mse an<i payment of an individual debt does so at his peril and
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without recourse against the bank in case the cashier does not actually 
have the funds on deposit wherewith to meet the check.

In regard to the contention of the New York bank that it was entitled either 
to charge the $15,012.50 check against the Elmira bank or to retain both 
the $8000 in currency and the proceeds of the $7000 draft, in payment of 
the debt, it was held :—
(1) That as no exception was saved as to the rulings of the court below in

regard to the illegality of the $15,012.50 check that question is not 
open to controversy in this court.

(2) As to the $8000 currency that the New York bank was entitled to re-
tain the same as one who has in good faith and in payment of an 
existing debt received currency, cannot be compelled to repay the 
same even though it subsequently develops that it had been em-
bezzled, and the burden of showing fraud is on the person claim-
ing the repayment.

(3) As to the $7000 draft that the New York bank could not retain the
proceeds thereof as it was simply an order transferring funds be-
longing to the Elmira bank from the Philadelphia bank to the New 
York bank and could not be used in payment of an individual debt 
due from the cashier which had, prior to the collection of such pro-
ceeds, actually been paid by the charging up of the $15,012.50 
check.

On  the 23d day of May, 1893, the Elmira National Bank of 
Elmira, New York, failed, and a receiver was shortly there-
after appointed. At the date of the failure, on the face of the 
ledger of the Chase National Bank of New York city, there 
was a balance to the credit of the Elmira bank which was paid 
with interest at six per cent, as previously agreed on. The re-
ceiver, at the time of this payment, asserted that he was en-
titled to a larger sum. This being disputed by the Chase 
bank, the present suit was brought. In substance the cause of 
action was based upon the averment that the Chase bank had 
wrongfully charged the account of the Elmira bank with a 
check for $15,012.50. The answer, whilst admitting the 
charging of the check, asserted its validity. In addition it was 
averred that, even although the check had not been legally 
charged, the Elmira bank was not entitled to recover, because 
at the time the check was debited to its account, and as a re 
suit of such charge two credit items, one of $8000 and the 
other of $7000, had been put to the account of the Elmira 
bank, to which it otherwise would not have been entitled, an
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hence the check had been counterbalanced by the credits in 
question. There was verdict and judgment in favor of the 
Chase bank, and the case was taken by the Elmira bank to the 
Circuit Court of Appeals. That court decided that the trial 
court had correctly instructed the jury that the check for 
$15,012.50 was void, and therefore had been illegally debited 
to the Elmira bank. The court, moreover, held that the court 
below was right in instructing that the two credit items, re-
ferred to in the answer, could be retained by the Chase bank 
if the sum thereof belonged to that bank, which had given 
credit to Elmira for the amount, solely as a counter entry to 
the charge of the check for $15,012.50. The judgment was, 
however, reversed, and a new trial ordered, because it was 
concluded there was no proof from which the jury could have 
inferred that the Chase bank had a right to retain the $7000 
item. 104 Fed. Rep. 214. On the new trial the case made 
was as follows:

J. J. Bush, who was the cashier of the Elmira bank, borrowed 
for his individual account from the Chase bank a sum of money, 
and his debt, evidenced by his demand note, secured by stock 
of the Elmira bank as collateral, amounted, on the 4th of May, 
1893, in principal and interest, to a sum slightly exceeding fif-
teen thousand dollars. On that day Porter, the vice president 

cne Chase bank, through the long distance telephone, called 
ush at Elmira, and requested that he either pay his debt or 

urnish additional security. Bush replied that he would come 
°. ew York city on the next morning and settle the matter, 
n the morning of the 5th of May he appeared at the office of 
e Chase bank and offered to Porter, the vice president, $8000 

^ cash and a draft for $7000, signed by Bush as cashier of the 
adVT-^11^’ ^ra wn on Quaker City National Bank of Phil- 

V*Ce Pres^en^ stated to Bush that the draft on 
turb^fi^^ -WaS H°k Gcluivalcnt to cash, because of the dis- 
decl’6 h  nancaa^ con(iition prevailing in Philadelphia, and hence 
the1116 rece^ve (iraft iu payment of the note. It was 
theT?]^11 agree(l Bush would give his individual check on 
this ^Or ^ie principal and interest of his debt; that

ec should be by him certified and made payable at the
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Chase bank; that the cash offered should be received, and that 
the check and cash should be at once put, respectively, to the 
debit and credit of the account of the Elmira bank. It was 
also understood that the draft on Philadelphia should be taken, 
and when collected its proceeds should be credited to the El-
mira account. Thereupon a* check was drawn by Bush indi-
vidually on the Elmira bank. Across the face of this check the 
following was written:

“Certified and accepted May 5, 1893. Payable at Chase 
National Bank, New York.

“ Elmi ba  National  Bank ,
“ By J. J. Bush, Cashier^

There was conflict in the testimony as to whether the $7000 
draft on Philadelphia, signed by Bush as cashier, was when 
first offered by him, payable to his individual order or to 
his order as cashier. The officer of the Chase bank testified 
that when the draft was first offered it was payable to Bush’s 
individual order, and that it was subsequently changed so as to 
make it payable to the order of Bush as cashier, to carry out 
the settlement agreed upon. There was no conflict, however, 
in the proof, showing that the draft on .Philadelphia, as actu-
ally handed to the Chase bank, was drawn by Bush as cashier 
of the Elmira bank to his own order as such cashier, and was 
endorsed by him as cashier for deposit in the Chase bank. The 
$8000 in cash, having been received from Bush, was at once 
credited to the account of the Elmira bank, and also at once 
the account of that bank was debited with Bush’s individua 
and certified check for the $15,012.50. As the account of t e 
Elmira bank had to its credit a sum more than sufficient to pay 
the check, it resulted, upon the assumption of the legality an 
good faith of the Chase bank in charging the check, that it a 
once received the full amount of the debt due it by Bush, 
draft on Philadelphia was forwarded for collection an was 
thereafter paid, and the proceeds put to the credit of t e 
count of the Elmira bank. It was shown that on the 
May, when Bush drew and certified his individual check on 
Elmira bank for $15,012.50, his deposit account with that an
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was overdrawn. It was shown that at various times, covering 
a considerable period, Bush had drawn as cashier of the Elmira 
bank a number of checks for a small amount, each to his indi-
vidual order, and had used such checks to pay his personal 
debts, and there was also proof tending to show that the officers 
and directors of the Elmira bank knew, or had reason to know, 
that such checks had been drawn by the cashier. Other checks 
were also offered, from which it was contended the inference 
of implied authority could be legitimately drawn. It was shown 
that the Elmira bank had no knowledge of the drawing of the 
check of $15,012.50, and the fact that such check had been 
charged by the Chase bank to its account was only learned af-
ter the failure of the Elmira bank, when the Chase bank ren-
dered its account to the receiver. It was also shown that Bush, 
the cashier, had, on the evening of the 4th or the morning of the 
5th of May taken the $8000 of cash which he paid to the Chase 
bank from the funds of the Elmira bank.

The court instructed the jury that the check for $15,012.50 
was void as to the Elmira bank, “ because it was the certification 
of the cashier’s individual check, given and received for his 
individual benefit, with no authority either to certify or to 
make it payable elsewhere than at the office of the Elmira 
National Bank. . . . There is no evidence tending to show 
that Bush had any real or apparent authority for this certifica-
tion or to make the check payable at the office of the defend-.

’• ' ’ The certification by a cashier of his own individual 
c eck is void, irrespective of the question whether he had funds 
in the bank to meet it, for he could not act in regard to the 
same check in two capacities, both as drawer and as endorser, 
o ind the bank for its payment.”
. 0 instruction of the court no exception was reserved by 
le efendant. Having thus eliminated the check of $15,012.50 
rom the account, the court said :

The importance of this case turns upon another set of facts, 
" lch will now call your attention. You will see that 

a U] Cashier’ certified his own individ ual check for $15,012.50,
fo he ^he currency, $8000, and the Quaker City draft 

000. Consequently, whatever is to be found about the 
Y0L- clxxxvi ii—36
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liability of the defendant to repay $15,000, there is no question 
that it is liable to repay $12.50 and interest from May 5, 1893, 
and your verdict will be for the plaintiff for that sum at least.”

To this charge also no exception was reserved by the defend-
ant. The court then proceeded :

“ The questions in the case beyond the $12.50 are in regard 
to the right of the Chase National Bank to retain the $8000 in 
currency and the $7000 draft. You will see that, with the ex-
ception of this $12.50, I put the case as though when Bush 
came in with his bag containing $8000 in currency and $7000 
in a draft, those two, the currency and the draft, had been re-
ceived by Porter and credited upon the note, and this form, this 
illegal, improper form of taking Bush’s individual check and 
having it certified by himself as cashier, had not been gone into. 
The questions in the case beyond the $12.50 are in regard to 
the right of the Chase National Bank to retain the $8000 in 
currency and the $7000 draft. Now, this money, this currency, 
was without question taken by Bush from the vaults of the 
Elmira bank without authority, and was its property, but in-
asmuch as it was currency or money, bank bills, if it was re-
ceived by the defendant in good faith, in due course of business 
and for the payment of a valid debt, the defendant is not sub-
jected to the risk of repayment to the person from whom it was 
illegally obtained.”

Coming to consider the draft for $7000, the court first called 
the attention of the jury to the fact that there was some dis-
pute in the testimony as to ■whether this draft, when originally 
offered by Bush to the Chase bank in part payment of his debt, 
was drawn to his individual order or to his order as cashier, 
but expressed an opinion that it was satisfactorily establis 
by the testimony adduced by the Chase bank that the dra , 
when first offered to that bank, was drawn to Bush’s indivi ua 
order, and that the adding of the word cashier after the name 
of Bush, so as to make it payable to him as cashier, was su se 
quently done, and that such also was the case as to the en o 
ment on the draft making it payable for deposit in the 
National Bank to the credit of Bush, cashier, that is, o 
Elmira bank. The court, however, instructed the jury t a
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any event the addition of the word cashier upon the face of the 
draft and the endorsement put upon it was of no importance 
except as a mere element of proof on the subject of the good 
faith of the Chase bank in having received the money and draft 
from Bush. Thus treating the fact that the draft was signed 
by Bush as cashier, and was payable to his order as cashier for 
deposit in the Chase bank to the credit of the Elmira bank, as 
irrelevant, except on the question of good faith, the court came 
to consider whether the Chase bank was entitled to retain the 
proceeds of the draft. The jury were instructed that “ in the 
absence of any authority in the cashier to draw cashier’s drafts 
to his own order in payment of his individual debts, the person 
who receives such a draft in payment of a cashier’s individual 
debt takes the risk of being obliged to pay the draft to the 
bank. . . . Thfe general authority of the cashier to draw 
drafts or checks on the bank in the conduct of its business does 
not, by itself, permit him to draw such drafts or checks in pay-
ment of his personal debts or to raise money for the transaction 
of his personal business. When, therefore, he draws a draft or 
a check on the bank payable to his own order, and for his own 
individual debt, the party acting thereon takes the risk that he 
may act without authority to do so.”

mi • ,
me jury, however, were instructed that either express or 

nnplied authority might have been conferred to draw such drafts, 
nt that, as there was no proof tending to show express au- 

t ority, it could only be found by implication. The source from 
w ich such implication might be derived from the proof before 
it was stated to the jury as follows :

The authority of a cashier may be inferred from the gen-
era manner in which, for a period sufficiently long to establish a 
Se t ed course of business, he has been allowed, without interfer-
ence, to conduct the affairs of the bank. It may be implied 

ne conduct or acquiescence of a corporation as repre- 
^en by its board of directors. When during a series of years 
with111 nUmGrous business transactions he has been permitted 
tic l°Ut °^ec^on’ ail<^ in bis official capacity, to pursue a par- 
ba^1* C?Urse conduct, it may be presumed, as between his 

an those who in good faith deal with it upon the basis
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of his authority to represent the corporation, that he has acted 
in conformity with instructions received from those who have 
the right to control its operation. His authority is to be im-
plied from the acquiescence of the directors in permitting an 
officer, during a series of years, to pursue a particular course of 
conduct, and this acquiescence is derived from their actual knowl-
edge, or from what should have been their knowledge of the 
conduct, of the course of business of the officers.”

Commenting at length upon the testimony showing the draw-
ing of checks by Bush as cashier to his individual order, and 
pointing out the fact that the proof on the subject was different 
and stronger than had been the proof in the case when pre-
viously tried, the question of fact as to the existence of the 
course of business authorizing the inference of authority in Bush, 
was submitted to the jury. Exceptions whre reserved by the 
receiver to the foregoing rulings, as well as to the refusal of the 
court to give instructions which were asked, embodying asserted 
principles of law which were directly antagonistic to those 
charged by the court to the jury. There was verdict and judg-
ment against the Chase bank for $12.50 with interest, and the 
case was taken again to the Circuit Court of Appeals. That 
court, considering that all the legal controversies in the case 
had been settled by its previous opinion, and that the additiona 
evidence on the subject of course of business was sufficient to 
support the verdict as to the proceeds of the draft for $7000, 
affirmed the judgment, for the reasons just mentioned, whic 
were stated in a per curiam opinion.

Mr. Edward B. Whitney for plaintiff in error.
Mr. Thomas Thacher for defendant in error. Mr. Alfred 

Thacher was on the brief.
Mr . Justice  White , after making the foregoing statement, 

delivered the opinion of the court.

1st. The illegality of the check for $15,012.50 and ? 
resulting from charging it to the account of the Elmira 
dot open to controversy. The ruling to that effect on
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trial seems to have been acquiesced in by the Chase bank, since 
it prosecuted no writ of error, and this is also true of the case 
now before us. Besides, no exception was saved by the Chase 
bank at the trial now under review to the instruction of the 
court concerning the illegality of the check and its insufficiency 
as a charge against the funds of the Elmira bank on deposit 
with the Chase bank. That question may be therefore put out 
of view.

2d. The errors assigned by the receiver of the Elmira bank 
concerning the right of the Chase bank to retain the $8000 
paid it in cash are also in substance not open to inquiry because 
of the verdict of the jury. Whether the $8000 in currency 
was actually received by the Chase bank from Bush in good 
faith in part payment of his note was left by the court to the 
jury under adequate instructions, and these issues of fact are 
therefore foreclosed by the verdict in favor of the Chase bank. 
It follows that the $8000 when deposited was the money of 
the Chase bank, received by it in part payment of a debt. 
This leaves open only the question whether one, who has in 
good faith received currency in payment of an existing debt, 
can be compelled to repay such currency because it subse-
quently develops that the currency paid had been embezzled 
by the one who made the payment. That under such condi-
tions repayment cannot be exacted is elementary and is not 
disputed. It is equally clear, we think, that the court correctly 
charged the jury that the burden of showing fraud on the part 
of the Chase bank was on the receiver.

3d. Conceding, without so deciding, the correctness of the 
r ing of the court below as to the right to imply authority 
on the part of the cashier to draw a draft in his official capac- 
1 y in his individual favor from the course of previous business,

ail to perceive its relevancy to the case before us. The 
ra^ f°r which was collected by the Chase bank, was 

no rawn by the cashier to his individual order, but was drawn 
y im as cashier to his order as cashier, and was endorsed for 
eposit to his credit as cashier. It was therefore but an order 
rans erring the funds of the Elmira bank, which were on de- 

P°si in the Philadelphia bank, to the deposit account of the El-
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mira bank with the Chase bank. True it is that Bush, from 
one view of the testimony, first tendered a draft signed by him-
self as cashier to his individual order; but such draft was not 
taken by the Chase bank. It may be, if the principles of au-
thority implied from a course of business as announced by the 
lower court, be sound, and if the facts brought this case within 
such a rule, if the Chase bank had taken the cashier’s draft to 
his individual order, it could have retained the money. We 
are not however called upon to pass upon the rights of the 
parties upon the basis of what might have been done, but alone 
upon what was done. We may not indulge in conjecture, but 
must dispose of the case as depending upon the real, not the 
imaginary transaction. Measuring the rights of the parties by 
this rule, we see no escape from the conclusion that the money 
collected by the Chase bank for account of the Elmira bank 
was obviously the property of the latter. The draft on Phila-
delphia was refused because of the delay which it was feared 
would attend its collection. The certified check was taken. 
It was for the entire debt, principal and interest. It was at 
once charged. The sum to the credit of the account of the 
Elmira bank when the check was charged was more than suf-
ficient to pay it. Upon the theory of the good faith of the 
transaction, on the part of the Chase bank, its debt was paid, 
and it could have no possible interest in the proceeds of the 
collection of the draft. Of course, on the theory that the 
Chase bank was suspicious of the legality of the certified check 
and of its right to debit the Elmira bank with it, the purpose 
to retain a right in the proceeds of the draft would be in rea 
son conceivable. But to indulge in this hypothesis would e 
to assume the existence of bad faith, and hence to defeat t e 
right to the proceeds of the draft and of the money as well.

It follows that there was error committed in the instructions 
as to the right of the Chase bank to retain the $7000 collect6 
by it from the proceeds of the draft in favor of the mira 
bank, and .

The judgment of the Circuit Court of Appeals is t 
reversed and the case remanded to the Circuit 00™. w 
directions to set aside the verdict and gra/nt a new tma.
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