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sessed on the lots herein described.” The Circuit Court sus-
tained a demurrer to this answer. It may be observed that, so
far as the question was one of estoppel, it was a purely state and
not a Federal question. Gdllis v. Stinchfield, 159 U. S. 658
Planiz Insurance Company v. Tennessee, 161 U. 8. 174; Beals
v. Cone, ante, p. 184. Further, the matter was not noticed
by the Supreme Court, and its judgment is the one betore us
for review.
We see no error in the record, and the judgment is
Affirmed.
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An actnal discrimination by the officers charged with the administration
of‘ statutes unobjectionable in themselves against the race of a negro on
'Fl‘m-l for a crime by purposely excluding negroes from the grand and petit
juries of the county, will not be presumed but must be proved. An affi-
fiav.it of the persons under indictment, annexed to a motion to quash the
indictment on the ground of such discrimination, stating that the facts
sot.up in the motion are true ‘*to their best knowledge, information and
belief’” is not evidence of the facts stated. Smith v. Mississippi, 162 U. S.

l7332,‘f()llowe(l_; _Carter v. Texas, 177 U. 8. 442, distinguished.

er the decisions of the Supreme Court of Florida objections to the
banels of grand juries not appearing of record must be taken by plea in
abatement of, and not by motion to quash, the indictment.

Trr case is stated in the opinion of the court.
Mr. Isane I.. Purcdl for blaintiﬁs in error.

f J[T..W. B. Lamar, attorney general of the State of Florida,
or defendant in error,

Mk. Justice Brewsr delivered the opinion of the court.

ntitfs in error were convicted in the Circuit Court of Es-
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cambia County, Florida, of the crime of murder and sentenced
to fifteen years in prison. The Supreme Court of the State
having affirmed this sentence, 30 So. Rep. 685, the case was
brought here on writ of error.

The contention of plaintiffs in error is that they were denied
the equal protection of the laws by reason of an actual dis-
crimination against their race. The law of the State is not
challenged but its administration is complained of. As said by
their counsel :

“We do not contend that the colored men are discriminated
against by any law of this State in the selection of names for jury
duty, nor do we contend that a negro being tried for a criminal
offence is entitled to a jury composed wholly or in part of
members of his race; but do claim that when a negro is tried
for a criminal offence he is entitled to a jury selected without
any discrimination against his race on account of race, color or
previous condition of servitude; and when this is not the case
he is denied the equal protection of the laws as guaranteed by
the Fourteenth Amendment to the Constitution of the United
States.”

Such an actual discrimination is as potential in creatinga
denial of equality of rights as a discrimination made by law.
But such an actual discrimination is not presumed. It must be
proved or admitted. The record discloses these facts: On De-
cember 3, 1900, a grand jury was empanelled, and on ]?ecem—
ber 5 returned an indictment charging the defendants with the
crime of murder. On December 5 they filed a motion to quash
the venire and the panels of the grand and petit jurors. In the
motion it was stated that there were in the county as ma’”y cok
ored citizens of sound judgment, approved integrity, fair Al
acter and fully qualified for jury dufy as white, and 'stated as
grounds for the motions ¢ that the county commissioners, In
selecting the lists of names for jury duty for and durlﬂg_“'e
present year, discriminated against all colored men of AfI"IQan
descent, on account of their race, color and previous condl_tlcTIl
of servitude, and from said lists were drawn the grand JUIIY
which found the indictment against these defendants and t e
petit jury which is to try them.” And that for manyy el
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all colored men of African descent have been discriminated
against, and none have been selected or drawn or sammoned as
grand or petit jurors in this or in any of the courts of this
county, although there are more than fourteen hundred colored
men in said county, a large number of whom are taxpayers, and
of approved integrity, fair character, sound judgment and in-
telligence, well known to the county commissioners to be such,
and this discrimination is based entirely on race, color and pre-
vious condition of servitude.”

On December 6 the State’s attorney moved the court to
strike out the defendants’ motion on the grounds that it was
impertinent, submitted nothing for the court’s determination
or consideration, was not such a motion as the court could con-
sider, and set up no state of facts which, if true, would justify
the quashing of the venire. On the same day this motion of
the State’s attorney was sustained, and the motion of the de-
fendants to quash was stricken out. On the same day they filed
2 motion to quash the indictment on substantially the same
grounds. This motion was overruled. Special venires were
issued before the trial jury was finally empanelled, and as one
by one these venires were returned the defendants challenged
the. array of jurors on the ground that the sheriff in the selection
of jurors knowingly discriminated against all colored men, and
Pefus@.d and failed to select any to serve on the jury, although
kno“’lng that there were more than five hundred colored men
;nltvhe county fully qualified to serve. No evidence was re-
cil‘ted or f(;iffert?d in support of any of these several motions ex-
qlgssila) 'da.wt of the Qefenda11ts attached to the motion. to
ot ie 1‘:1(11(:t1n§nt, stating that the facts set up in the motion

]e rue “to their best knowledge, information and belief.”

I respect to all these motions, except the one to quash the

S

tsr:rgg and p,an.els of the grand and petit jurors, it is sufficient

Vi eter to Smath v, Mississippi, 162 U. 8. 592, 600 ; Carter v.
(’-.t'{.’.\', 177 Ur S. 442.

T, In t.he ﬁr:st case the motion to quash
wd i \\}‘\s ]9_)1 l Yy an gﬁ‘idawt similar to the one here presented,
e the(d X‘L_ (1 no e\'ldence. of the facts stated, and that there-
G h(ma‘ of the motion was not erroneous. In the sec-

s the bill of exceptions showed that the defendant asked
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leave to introduce witnesses and offered to introduce witnesses
to prove the allegations in his motion, but that the court re
fused to hear any evidence in support of the motion, but over-
ruled it without investigating into the truth or falsity of the
allegations therein, and this was adjudged error.

We pass, therefore, to a consideration of the ruling on the
first motion. No evidence was received or offered in its sup-
port, but the motion itself was stricken out, and it is contended
that the motion to strike out was equivalent to a demurrer which
admitted the truth of the allegations challenged thereby, and
in support thereof Neal v. Delaware, 103 U. S. 870, and Mitch
ell v. Clark, 110 U. S. 633, are cited. But in the former case
the court held that an agreement by the attorney general, ap-
pearing for the State, was to be regarded asan admission of
the truth of the facts stated in the motion and therefore waived
the necessity for further evidence ; and in the second case there
was only a distinct ruling upon a demurrer to a plea.

In reference to the action of the trial court in this matter the
Supreme Court of the State said : .

“ The first motion filed by defendants was to quash the venire
drawn for the term, and the panels of grand and petit jurors.
The venire drawn for the term at that time consisted only of
the grand and petit jurors then in attendance. In so far as
the panel of petit jurors was concerned, the defendants h&d‘ i
right to move to quash that. It was summoned for the ﬁ_l”s"
week of the term only, and had and could have no connection
whatever with defendants’ case, because their case was I}Ot to
be tried until a subsequent week, when another and dl_ﬂe?t‘m_
panel of petit jurors would be in attendance. The petit J””I
objected to had not been called to try defendants’ casé; zmt
would not be, as their term of service would, under the lél“l-
expire long before defendants’ case would be called fol" T”‘l.['
The defendants had no right to challenge the array of pelt)l‘
jurors until their case was called for trial, and it was P"Op"'”(il
to empanel upon the jury to try them some member of the 0
Jectionable panel.

“ As to the grand jury, the defendants had nor
time to move to quash the panel. If defendants cou

ight at that
Id properly
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move to quash the panel or challenge the array of grand jurors
for the reasons stated in this motion, it could only be done be-
fore the grand jury was empanelled, or at least before the in-
dictment was found. Whether it could be done in that way,
we do not now decide. We are clear, however, that a motion
toquash the panel of grand jurors by one who has been indicted
by such jurors is not proper practice. Gladden v. State, 13
Florida, 623. As we shall show further on, a plea in abate-
ment of the indictment is the proper remedy. We regard the
ruling sustaining the motion to strike as equivalent to holding
that the motion to quash was not the proper method of raising
the question sought to be raised ; and, while we do not approve
of the practice of moving to strike a motion, we do not see
that the defendants have been injured by the form of the rul-
Ing complained of.
* % % % % * £ %

“We are of opinion that the proper method of presenting
the question sought to be presented by this motion is by plea
Inabatement of the indictment, and not by motion to quash,
and that the ruling upon the motion can be sustained upon that
groumi, It has for many years been the practice in this State,
sanctioned by repeated rulings of this court, that all objections
to the competency of, and to irregularities in selecting, drawing
and émpanelling grand jurors, not appearing of record, must be
taken advantage of by plea in abatement of the indictment, and
SOt by motion to quash it. Woodward v. State, 33 Florida,
o083 Hitrol v. State, 9 Flovida, 9; Gladden v. State, supra;

m

,{ ervin V. State, 37 Ilorida, 396. See also State v. Foster, 9

Texas, 65.7

l LJ] ¢ authorities cited in this opinion sustain the propositions

3»1-“ \tl?wn. In Kitrol v. The State, 9 Florida, 9, 13, it was said :

o ¢ are, therefore, of the opinion that the incompetency of

)le grand jurors by whom indictment is preferred may be

! ela‘lefl by the defendant in abatement.”

{ W Gladden v. The State, 13 Florida, 623, 630, the court uses

bis language ;

heldlil' MbLSSa‘chusetts, New York and other States, it has been
Hat objections to the legality of the returns of grand
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jurors cannot affect an indictment found by them after it has
been received by the court and filed ; that such objection must
be interposed before indictment found, and even before the
grand jury is sworn. DBut it seems to be now settled that such
objection may be made by plea in abatement to the indictinent
at any time before pleading in bar. This is substantially the
rule announced by the Supreme Court of this State in Aqtrol v.
The State, 9 Florida, 9. The opinion of the Supreme Court of
Mississippi in MeQuillen v. The State, 8 S. & M. 587, delivered
by Chief Justice Sharkey, announces what we consider the true
and correct practice in such a case. Such matters are reached
by plea in abatement only, (though in some States a challenge
to the array is treated, we do not say properly so, as a substi
tute for a plea in abatement) and matters in abatement in crim-
inal as well as in civil cases must be pleaded before pleading in
bar.”

In Burroughs v. The State, 17 Florida, 613, 661, where the
validity of the composition of the jury was sought to be chal
lenged on a motion in arrest of judgment, the court said:

“ Aside from the fact that there is no such bill of exceptions
as is required to present any question of that character to this
court, if it had been properly raised, we are of the opinion, that
all objections to the legality of grand jurors must be made by
plea in abatement to the indictment before pleading in bar.
Such is the rule as announced by this court in Gladden V. The
State, 13 Florida, 623.”

The force of this decision is not weakened by what was sil
by the same court in Potsdamer v. The State, 17 Florida, 895,
SO .

“The rule is that such objections must be taken by motion
or plea in abatement before pleading to the indictment. It 1s
not proper ground of a motion for a new trial;” for Gladden
v. The State, and Burroughs v. The State, are both c1te§1 as _ilui
thority. What kind of a motion the Chief Justice hadIn mll.]f
when he spoke of “motion or plea in abatement” is not &
closed. At any rate, such a general statement cannot be
sidered as overruling prior decisions.

as said

con-
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In Zervin v. The State, 37 Florida, 396, the ruling of the
court was expressed in these words (p. 403):

“On the 25th of October, 1895, the defendant moved to
quash the indictment and for his discharge upon the ground
that ‘ there is nothing upon the records of this court to show
that the grand jurors who found the indictment were drawn in
accordance with chapter 1015 of the acts of the legislature of
A.D., 1891 This motion was overruled, and such ruling con-
stitutes the fourth assignment of error. There is no merit in
this assignment. If there was any such irregularity in the
drawing or empanelling of the grand jury that found the in-
dictment as would render such indictment void or illegal, the
proper way to make it appear was by plea in abatement, in-
stead of by motion to quash.”

Neither is there anything in the cases referred to by counsel
for plaintiff in error against this ruling. So we have not
merely the declaration of the court in this particular case as to
the practice to be observed, but a declaration supported by
many prior decisions. Obviously it is the settled rule in the
State. '

Tl?ese are all the matters called to our attention by counsel,
and in them appearing no error, the judgment of the Supreme
Court of Florida, is a2 ;

Affirmed.

; Mr. J USTICE Harran did not hear the argument or take part
n the decision of this case.
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