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strument purporting to be or represent a ticket, chance, share, 
or interest in or dependent upon the event of a lottery, so-called 
gift concert, or similar enterprise, offering prizes dependent 
upon lot or chance.” The paper or instrument carried from 
Kentucky to Ohio, of which the purchaser had a duplicate, 
certainly represented, to all the parties concerned, a chance, or 
interest dependent upon an event of a lottery or “ similar enter-
prise,” offering prizes dependent upon a lot or chance. To hold 
otherwise is to stick in the bark. It informed the policy gam-
bler, if a prize was drawn, that the person who held the dupli-
cate was entitled to the prize, and it was therefore a paper the 
carrying of which from one State to another made the con-
spirators causing it to be so carried, guilty of an offence under 
the act of Congress. The reasoning by which the case is held 
not to be embraced by the act of Congress is too astute and 
technical to commend itself to my judgment. It excludes from 
the operation of the act a case which, as I think, is clearly 
within its provisions.
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franchise granted by the proper authorities of Indiana, for maintaining 
a erry across the Ohio River from the Indiana shore to the Kentucky 
8 ’ *S.an ^miiana franchise, an incorporeal hereditament derived from,

The1! I**8 s^us f°r purposes of taxation in, Indiana.
held0 k SUC11 franchise was granted to a Kentucky corporation, which 
tuck4 entucky franchise to carry on the ferry business from the Ken- 
orj S Ore t°the Indiana shore (the jurisdiction of Kentucky extending 
Riv^ i°d°W Wa^er mark on the northern and western side of the Ohio 
Kent k°eS n0^ Indiana franchise within the jurisdiction of
chise11^ ^u°r PUrPoses taxation. The taxation of the Indiana fran- 

y entucky would amount to a deprivation of property without 
VOL. CLXXXvm—25



386 OCTOBER TERM, 1902.

Statement of the Case.

due process of law, in violation of the provisions of the Fourteenth 
Amendment.

Quaere : Whether such taxation would be a burden on interstate commerce 
and make it inconsistent with the power of Congress to regulate com-
merce among the several States, not decided.

This  action was brought against the Louisville and Jefferson-
ville Ferry Company, a corporation of Kentucky, to recover 
certain taxes alleged to be due that Commonwealth in virtue 
of the valuation and assessment by the State Board of Valuation 
and Assessment of the corporate franchise of the defendant 
company for the year 1894.

Some of the provisions of the Revised Statutes of Kentucky 
under which that Board proceeded are given in the margin.1

1 Barb. & Carr. Stat. 1894. “ § 4077. Every railway company . . • an^ 
every other like company, corporation or association, also every other cor-
poration, company or association having or exercising any special or ex-
clusive privilege or franchise not allowed by law to natural persons, or per-
forming any public service, shall, in addition to the other taxes imposed 
on it by law, annually pay a tax on its franchise to the State, and a local 
tax thereon to the county, incorporated city, town and taxing district, 
where its franchise may be exercised. The Auditor, Treasurer and Secre-
tary of State are hereby constituted a Board of Valuation and Assessment, 
for fixing the value of said franchise, except as to turnpike companies, 
which are provided for in section 4095 of this article, the place or places 
where such local taxes are to be paid by other corporations on their fran-
chise, and how apportioned, where more than one jurisdiction is entitle 
to a share of such tax, shall be determined by the Board of Valuation an 
Assessment, and for the discharge of such other duties as may be impose 
on them by this act. The Auditor shall be chairman of said Board, an 
shall convene the same from time to time, as the business of the Boar 
may require.

“ § 4078. In order to determine the value of the franchises mentions m 
the next preceding section, the corporations, companies and association 
mentioned in the next preceding section, except banksand trust companies 
whose statements shall be filed as hereinafter required by section 4092 ° 
this article, shall annually, between the 15th day of September and the 
day of October, make and deliver to the Auditor of Public Accounts o 
this State a statement, verified by its president, cashier, secretary, trea 
urer, manager, or other chief officer or agent, in such form as the u 
may prescribe, showing following facts, viz.: The name and principa P 
of business of the corporation, company, or association; the kin o 
ness engaged in; the amount of capital stock, preferred and commo , 
number of shares of each; the amount of stock paid up; the par an
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The company filed an answer, which upon demurrer was ad-
judged to be insufficient. The defendant declining to answer 
further, judgment was rendered for the Commonwealth. That 
judgment was affirmed by the Court of Appeals of Kentucky, 
57 S. W. Rep. 624, and the case is here upon writ of error sued 
out by the ferry company. The ground of our jurisdiction is 

value thereof; the highest price at which such stock was sold ata bona fide 
sale within twelve months next before the 15th day of September of the 
year in which the statement is required to be made; the amount of surplus 
fund and undivided profits, and the value of all other assets; the total 
amount of indebtedness as principal; the amount of gross or net earnings 
or income, including interest on investments-, and incomes from all other 
sources for twelve months next preceding the 15th day of September of the 
year in which the statement is required; the amount and kind of tangible 
property in this State, and where situated, assessed, or liable to assessment 
in this State, and the fair cash value thereof, estimated at the price it would 
bring at a fair voluntary sale ; and such other facts as the Auditor may re-
quire.

§ 4079. Where the line or lines of any such corporation, company or as-
sociation extend beyond the limits of the State or county, the statement 
shall, in addition to the other facts hereinbefore required, show the length 
of the entire lines operated, owned, leased or controlled in this State, and 
in each county, incorporated city, town, or taxing district, and the entire 
line operated, controlled, leased, or owned elsewhere. If the corporation, 
company, or association be organized under the laws of any other State or 

ovemment, or organized and incorporated in this State, but operating, 
and conducting its business in other States as well as in this State, the 
s atement shall show the following facts, in addition to the facts herein- 

e ore lequired: The gross and net income or earnings received in this 
ate and out of this State, on business done in this State, and the entire 

gross receipts of the corporation, company, or association in this State and 
o/? 616 ^Urxn^ twelve months next before the 15th day of September 
wher6 yeaT ^ie assessment is required to be made. In cases
re H 6 an^ ^ac*' s ab°v© required are impossible to be answered cor- 
OfC..01 no1 afford any valuable information in determining the value 
ans 16 .lanc^lses be taxed, the said Board may excuse the officer from 
and^fr111^ SUC^ ^ues^lons: Provided, That said Board, from said statement, 
panv r°m SUC-1 °^er ev^ence, as it may have, if such corporation, com- 
vahie^rti800*3^11 be orSanized under the laws of this State, shall fix the 
Provided ’ ° CaPX^ sloc^ of the corporation, company or association, as 
shall d d'11 next succeeding section, and from the amount thus fixed 
State 6 .UC^ ^le assessed value of all tangible property assessed in this 
be the?? .C0Unties where situated. The remainder thus found shall

a ue of its corporate franchise subject to taxation as aforesaid.”
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that the company claims that, by the judgment of the highest 
court of Kentucky, affirming the judgment of the court of 
original jurisdiction, it has been denied rights belonging to it 
under the Constitution of the United States.

The facts admitted by the demurrer to the answer and there-
fore, for the purposes of the present hearing, to be taken as 
true are substantially as follows :

By an act of the General Assembly of Kentucky approved 
March the 16th, 1869, the Louisville and Jeffersonville Ferry 
Company was created a corporation, with power to carry on 
the business of ferrying freight, passengers and vehicles over 
the Ohio River and to purchase ferry boats, wharves and 
ferry franchises for any ferry or ferries between Louisville, 
Kentucky, and Jeffersonville, Indiana; and upon the purchase 
of such franchises to have the right to carry on and conduct a 
ferry or ferries between those cities. It was also authorized to 
accept boats, franchises, wharves and other property in pay-
ment of stock subscribed and at such prices as might be agreed 
on.

In the year of 1802 William Henry Harrison, then Governor 
and commander-in-chief of the Indiana Territory, granted to 
Marsden G. Clark a license for a ferry at Jeffersonville, In-
diana, for the transportation of passengers, carriages, horses 
and cattle across the Ohio River at that place.

In the same year Governor Harrison granted to one Joseph 
Bowman a license to keep a ferry from the landing near the 
spring in the town of Jeffersonville across the Ohio River to 
the public road at the mouth of Bear Grass Creek in Kentucky.

In 1820 George White, by an act of the Indiana Legislature, 
was authorized to keep a ferry in the town of Jeffersonville an 
to ferry off and from any portion of the public ground or com-
mons in that town lying upon or bordering upon the Ohio River 
across that river to the opposite shore or mouth of Bear Grass 
Creek—that creek being then as well as now within the cor 
porate limits of Louisville and near the point at which the e- 
fendant company now lands its ferry boats in Kentucky.

These three ferry franchises, about the year 1837, vest 
A. Wathen, Charles Strader, John Shallcross and Jam68
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Thompson, and in 1865 came to be owned by John Shallcross, 
Moses Brown, Hiram Mayberry, James Wathen, A. Wathen, 
Charles Woolfolk & Co., J. B. Smith, W. C. Hite, E. S. Hoff-
man, P. Varble and Daniel Park. During all the intervening 
years ferries had been maintained.

In 1865 the persons then owning the ferry organized as a part-
nership for the purpose of operating it, and in that capacity 
continued to operate it until the Louisville and Jeffersonville 
Ferry Company was incorporated, as above stated. Under its 
act of incorporation the company procured to be conveyed to 
itself the above-mentioned ferry franchises with the boats then 
owned by the partnership, and issued therefor its fully paid 
capital stock for $200,000. The boats and personal property 
so acquired were not of great value—the principal value being 
in the franchises acquired as above set forth.

In 1887 the defendant company made a contract with the 
Sinking Fund Commissioners of the city of Louisville, a cor-
poration having charge of certain fiscal affairs of that city, un-
der which the defendant leased the ferry privileges in Louisville, 
agreeing to pay therefor $800 a year and a wharfage fee an-
nually of $400. That contract by its terms expired January 
the 1st, 1902.

The defendant company states in its answer “ that the only 
ferry franchises owned by it are those above mentioned, which 
were granted by the authorities of the State of Indiana.”

All tangible property of the defendant company in Kentucky 
was assessed in the fall of 1893 for the state tax for the year

4, and that tax was paid. The property so assessed con- 
ed of all the company’s boats and other personal property, 

1 aving no real estate in Kentucky. For the same year all 
rea estate owned by the defendant in Indiana was assessed by 

e authorities of that State and the tax thereon paid.
e company had no intangible property except the franchise 

heretofore described. . .
h d ^Oar<^ Valuation and Assessment ascertained what 
1893 f6n earnin^S ^ie defendant up to September 15,

> or the year preceding that date. It then capitalized said 
earnings at 6 per cent—that is, to have been such an amount



390 OCTOBER TERM, 1902.

Statement of the Case.

as at 6 per cent would produce the sum of $121,050. From this 
the board deducted $54,164, being the assessed value of the de-
fendant’s property in Kentucky and Indiana, leaving the sum 
of $66,886 as the value of defendant’s franchise.”

The boats owned by the defendant company when this action 
was brought and also those owned by it in 1893 “ were regu-
larly enrolled, under the laws of the United States, at the port 
of Louisville and were assessed, as above stated, by the sheriff 
of Jefferson County, in the fall of that year and the tax paid 
upon them in the year 1894.”

The defendant brought “ before the Board of Valuation and 
Assessment, before that board had made its assessment final, 
the fact that its whole capital stock had been issued in consid-
eration of the transfer of the said ferry franchises granted by 
the State of Indiana and attendant property, and showed that 
all its property had been assessed as above explained, and pro-
tested against any assessment being made upon its franchises 
as being beyond the jurisdiction of the said board and outside 
of the territorial jurisdiction of the State of Kentucky, and not 
taxable in Kentucky; and it protested against the said board 
making any valuation whatever of its capital stock because all 
of its property had been once assessed, and any valuation made 
upon its capital stock would include alone these franchises and 
profits resulting to the defendant from engaging in interstate 
commerce ; and the defendant further requested the said board, 
if it should insist upon making a valuation upon its capital 
stock, to deduct therefrom the value of these franchises. The 
said board refused to enter into the question of the valuation 
of the said franchise granted by the State of Indiana, as afore 
said, and owned and operated by this defendant, and refuse 
to regard the fact that the profits which were earned by t is 
defendant came from interstate commerce.”

Substantially the whole revenue of the defendant company 
is derived from interstate commerce, and its net returns upo 
which the above capitalization was made represent its gaw 
from interstate commerce; that is, from the carriage of Pers^' 
and property between the States of Indiana and Kentuc y 
Such was the case presented by the answer.
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Jfr. Alexander Pope Humphrey for plaintiff in error.

Mr. Clifton J. Pratt, attorney general of the State of Ken-
tucky, and Mr. D. W. Sanders for defendant in error.

Mr . Justic e  Harlan , after making the foregoing statement, 
delivered the opinion of the court.

The ferry company insists that the judgment of the Court of 
Appeals of Kentucky, affirming the judgment of the court of 
original jurisdiction, (which sustained the action of the State 
Board of Valuation and Assessment,) had the effect to deny 
rights belonging to it under the Constitution of the United 
States.

It is appropriate here to state the grounds upon which the 
Court of Appeals of Kentucky proceeded. That court said : 
“ The judgments from which the appeals are prosecuted are 
for the franchise tax for the years 1894, 1895, 1896, 1897, and 
1898. The appellant is a corporation organized under a special 
act of the Legislature passed in 1869. It purchased a ferry 
franchise which had been originally granted by the territorial 
authorities of Indiana, which authorized the original grantee 
to conduct a ferry business across the Ohio River from Indiana 
to Kentucky. By regular devolution of title, through descents 
and conveyances, appellant owns the rights thus granted. The 
franchise thus acquired authorizes the appellant to transport 
persons and property from Jeffersonville, Indiana, to Louisville, 

entucky. There was vested in the Sinking Fund Commis-
sioners of the city of Louisville title to the ferry rights along 
f e Ohio River within the boundaries of that city, and by an 
agreement with them the appellant became the owner of it.

e appellant owned certain ferry boats which are enrolled at 
e Por^ °I Louisville. It owned certain real estate in the State 

?. n iana. It has paid its taxes upon its real property in In- 
^na, and upon its personal property in this State. It has 

Pai its taxes only upon its tangible property. It appears to 
ave no income except the revenue derived from carrying per- 
ons and property from one side of the river to the other. The
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Board of Valuation and Assessment fixed the value of the fran-
chise for the corporation as if it conducted all of its business in 
the territorial limits of the State of Kentucky, not deducting 
anything from that value on account of the fact that it exercised 
the privilege of conveying passengers from Jeffersonville to 
Louisville by reason of its acquisition of privileges which were 
originally granted under the laws of that State. . . . The 
appellant is a Kentucky corporation. The Board of Valuation 
and Assessment did not attempt to assess or tax its revenues 
coming from the exercise of its franchise in the transportation 
of persons and property over the Ohio River. But under cer-
tain sections of the Kentucky statutes, it assessed the value of 
appellant’s franchise, which is its intangible property. The 
board did not assess or attempt to assess the property, either 
tangible or intangible, which it owned in the State of Indiana.’

Again : “ By virtue of its corporate authority the appellant 
acquired ferry boats, the ferry rights within the city of Louis-
ville, which included the right to transport persons and prop-
erty from Kentucky to Indiana over the Ohio River, and the 
necessary use of its wharf to carry on that business. It also, 
by contract (which its charter seems to have authorized it to 
do), acquired wharf privileges on the Indiana side, and also the 
right which had been previously granted by Indiana to trans-
port persons and property from Indiana to Kentucky over the 
Ohio River. It also owns a park in Indiana. The property 
thus acquired constituted all of its property, tangible and in-
tangible, in Kentucky and Indiana. Having thus acquired the 
foregoing property, and having profitably used it, its corporate 
franchise presumably became of the value fixed by the Board 
of Valuation and Assessment. If the franchise of the appel-
lant became valuable by the acquisition of tangible or intangi-
ble property, or both, the effect is exactly the same, whether 
it is acquired in Indiana or in Kentucky, or both. It is not t e 
tangible or intangible property in Indianà which the appelle 
acquired by purchase which is sought to be taxed, but the vaine 
of its franchise which has been created in, and now exists in, 
Kentucky. . . . The State of Kentucky is not attempting 
to impose a tax upon receiving and handling persons and prop"
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erty, but is simply attempting to collect a franchise tax on the 
corporation created by law. . . . There is no doubt but 
what the business which the appellant carries on may be prop-
erly designated as 1 interstate commerce,’ and that it is a sub-
ject of national character ; Congress having the authority and 
the power under the Constitution to regulate it. The State of 
Kentucky is not attempting to impose a tax upon receiving and 
handling persons and property, but is simply attempting to 
collect a franchise tax on the corporation created by law. As 
authorized by the laws and Constitution, the State is entitled 
to impose a tax upon its tangible property. . . . The appel-
lant is domiciled in Kentucky, and the property sought to be 
taxed has its situs in Kentucky ; and, as we have said, there is 
no attempt to tax the appellant’s business, income, or revenues, 
but its income is alone considered in fixing the value of its fran-
chise.”

It thus appears from the admitted facts and from the opinion 
of the court below that the State Board, in its valuation and 
assessment of the franchise derived by that company from Ken-
tucky, included the value of the franchise obtained from Indi-
ana for a ferry from its shore to the Kentucky shore. In short, 
as stated by the Court of Appeals, the value of the franchise 
of the ferry company was fixed “ as if it conducted all of its 
business in the territorial limits of the State of Kentucky,” 
making no deduction for the value of the franchise obtained 
from Indiana.

The boundary of Kentucky extends only to low water mark 
on the western and northwestern banks of the Ohio River. 
Henderson Bridge Company v. Henderson City, 173 U. S. 592, 
. -613, and authorities there cited. In that case it was said
at although the jurisdiction of that Commonwealth for all 

ite PUr.Poses f()r which any State possesses jurisdiction within 
s erritorial limits was co-extensive with its established bound- 

difiS’t jurisdiction was attended by the fundamental con- 
auth* 1 il*  must n°t be exerted so as to entrench upon the

0Tj J °*  ^'e National Government or to impair any rights 
S ^rotected by the National Constitution.

at the authority of the ferry company, derived from
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Kentucky, to transport persons, freight and property across 
the Ohio River from Kentucky did not invest it with author-
ity to establish and maintain a ferry from the Indiana shore 
to the Kentucky shore. That is admitted by the counsel for 
Kentucky. Indeed, in Newport &c. v. Taylor's Erirs, 16 B. Mon. 
699, 786, the Court of Appeals of Kentucky said that “ Ken-
tucky has never claimed the exclusive right of ferriage across 
the Ohio River except from this shore, and while she has in-
terdicted the establishment of ferries from this side, within a 
certain distance of an established ferry on this side, she has 
constantly recognized the right of the authorities on the other 
side, to establish ferries from that side, without regard to the 
interdict.” The same thought was expressed in Reeves v. Lit-
tle, 7 Bush, 470. The case of Newport &c. v. Taylor's Edrs, 
was brought to this court, and the judgment of the Court of 
Appeals of Kentucky was affirmed. Conwa/y v. Taylor's Edr, 
1 Black, 603, 631. Referring to the ferry franchise granted by 
Kentucky, this court there said : “ The franchise is confined to 
the transit from the shore of the State. The same rights which 
she claims for herself she concedes to others. She has thrown 
no obstacle in the way of the transit from the States lying upon 
the other side of the Ohio and Mississippi. She has left thatto 
be wholly regulated by their ferry laws. We have heard of no 
hostile legislation, and of no complaints, by any of those States. 
It was shown in the argument at bar that similar laws exist 
in most, if not all, the States bordering upon those streams. 
They exist in other States of the Union bounded by navigable 
waters.”

It must therefore be assumed that the franchise granted by 
Indiana to maintain the ferry from the Indiana shore is wholly 
distinct from the franchise obtained from Kentucky to maintain 
the ferry from the Kentucky shore, although the enjoyment o 
both are essential to a complete ferry right for the transporta 
tion of persons and property across the river both ways, 
each franchise is property entitled to the protection of the la**  
Kent says that the privilege of establishing a ferry and. ta mo 
tolls for the use of the same is a franchise, and that “anesta e 
in such a franchise, and an estate in land, rest upon the same
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principle, being equally grants of a right or privilege for an 
adequate consideration.” 3 Kent, 459. In his Treatise on the 
American Law of Real Property, Washburn says that the right 
granted by the legislature, as representing the sovereign power, 
to carry passengers across streams, or bodies of water, or the 
arms of the sea, from one point to another, for compensation, 
is to be deemed a franchise, and belongs to the class of estates 
called incorporeal hereditaments. 2 Washburn, §§ 1212, 1215, 
6th edition. See also 1 Cooley’s Blackstone, Bk. II, pp. 21,36. 
In Conway v. Taylor's Erir, above cited, this court approved of 
Kent’s view, and said : “ A ferry franchise is as much property 
as a rent or any other incorporeal hereditament, or chattels, or 
realty. It is clothed with the same sanctity and entitled to the 
same protection as other property.” In Kentucky the right of 
the widow to have dower assigned to her in a ferry has been 
recognized. Stevens v. Stevens, 3 Dana, 371.

As, then, the privilege of maintaining the ferry in question 
from the Indiana shore to the Kentucky shore is a franchise 
derived from Indiana, and as that franchise is a valuable right 
of property, is it within the power of Kentucky to tax it di-
rectly or indirectly ? It is said that the Indiana franchise has 
not been taxed, but only the franchise derived from Kentucky; 
that the tax is none the less a tax on the Kentucky franchise, 
because of the value of that franchise being increased by the 
acquisition by the Kentucky corporation of the franchise granted 
by Indiana. This view sacrifices substance to form. If the 
Board of Valuation and Assessment, for purposes of taxation, 

ad separately valued and assessed at a given sum the franchise 
derived by the ferry company from Kentucky, and had sepa-
rately valued and assessed at another given sum the franchise 
obtained from Indiana, the result would have been the same as 
1 it had assessed, as it did assess, the Kentucky franchise as an 
unit upon the basis of its value as enlarged or increased by the 
acquisition of the Indiana franchise.

he learned counsel for Kentucky says that it is the value 
e company’s franchise contained “ in its charter ” which 

s e subject of taxation. But the franchise obtained from 
n lana is not in the company’s charter granted by Kentucky.
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It is contained only in the act of the Legislature of Indiana. 
The Indiana franchise was not carried into the charter of the 
Kentucky corporation by reason of that corporation having the 
authority to purchase it. Its existence and validity depend en-
tirely upon the laws of Indiana.

Counsel further say that Kentucky does not impose a tax 
upon the company’s privilege, as such, granted by the State of 
Indiana. If it had done so the tax so imposed would not have 
been defended as valid. Yet by her statute, under which the 
Board of Valuation and Assessment proceeded, Kentucky has 
accomplished that result by including for purposes of taxation, 
in the valuation of the franchise granted by it, the value of the 
franchise granted by Indiana, and theh taxing the franchise of 
the Kentucky corporation upon the basis of the aggregate value 
of both franchises. Although now owned by one corporation 
these are separate franchises.

There is, in our judgment, no escape from the conclusion 
that Kentucky thus asserts its authority to tax a property right, 
an incorporeal hereditament, which has its situs in Indiana. 
While the mode, form and extent of taxation are, speaking 
generally, limited only by the wisdom of the legislature, that 
power is limited by a principle inhering in the very nature of 
constitutional Government, namely, that the taxation imposed 
must have relation to a subject within the jurisdiction of the 
taxing Government. Hence, this court, speaking by Chief Jus- 
tice Marshall, in McCulloch v. Maryland, 4 Wheat. 31 6,429, 
said that, while all subjects over which the sovereign power o 
a State extends are objects of taxation, “ those over which it 
does not extend, are, upon the soundest principles, exempt from 
taxation.” That proposition, he said, could almost be pro-
nounced self-evident. It was therefore held ya. Hays Pawfe 
Mail S. S. Co., 17 How. 596, 599, that certain steamers en 
gaged in interstate commerce were not subject to taxation in 
a State where they might be temporarily when prosecuting 
their business, but were taxable at their home port, which was 
their situs, and where they belonged, the court saying, 
are satisfied that the State of California had no jurisdiction over 
these vessels for the purpose of taxation ; they were not, prop"
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erly, abiding within its limits, so as to become incorporated 
with the other personal property of the State; they were there 
but temporarily, engaged in lawful trade and commerce, with 
their situs at the home port, where the vessels belonged, and 
where the owners were liable to be taxed for the capital in-
vested, and where the taxes had been paid; ” in St. Louis v. Ferry 
Co., 11 Wall. 423, 429, 431, that certain ferry boats belonging 
to an Illinois corporation and plying between East St. Louis, 
Illinois, and St. Louis, Missouri, were not taxable in the latter 
State, but at their home port in the former State, the court 
saying that a tax was void when there was no jurisdiction as 
to the property taxed; in Morgan v. Parham, 16 Wall. 471, 
476, that a vessel engaged in interstate commerce and being 
from time to time in Mobile while prosecuting its business, was 
not taxable in Alabama, but was taxable in New York, where 
it was owned and registered, the court saying that, in its opin-
ion, “ the State of Alabama had no jurisdiction over this vessel 
for the purpose of taxation, for the reason that it had not be-
come incorporated into the personal property of the State, but 
was there temporarily only, and that it was engaged in lawful 
commerce between the States with its situs at the home port 
of New York, where it belonged and where its owner was lia-
ble to be taxed for its value ; ” and in Gloucester Ferry Co. v. 
Pennsylvania, 114 U. S. 196, 206, that “ the property of for- 
eign corporations engaged in foreign or interstate commerce, 
as well as the property of corporations engaged in other busi-
ness, is subject to state taxation, provided always it be within 
f e jurisdiction of the State.” In Cooley on Taxation, the au- 

or, while conceding that the legislative power extends over 
everything, whether it be person, property, possession, fran- 
c ise, privilege, occupation or right, says that “ persons and prop-
erty not within the territorial limits of a State cannot be taxed 
y it; and that “ a State can no more subject to its power a 

I ° e Person or a single article of property whose residence or 
ega situs is in another State, than it can subject all the citizens 
or a the property of such other State to its power.” 2d ed. 
PP- 5, 55, 159.

We recognize the difficulty which sometimes exists in par-
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ticular cases in determining the situs of personal property for 
purposes of taxation, and the above cases have been referred to 

. because they have gone into judgment and recognize the general 
rule that the power of the State to tax is limited to subjects 
within its jurisdiction or over which it can exercise dominion. 
No difficulty can exist in applying the general rule in this case; 
for, beyond all question, the ferry franchise derived from Indi-
ana is an incorporeal hereditament derived from and having its 
legal situs in that State. It is not within the jurisdiction of 
Kentucky. The taxation of that franchise or incorporeal here-
ditament by Kentucky is, in our opinion, a deprivation by that 
State of the property of the ferry company without due process 
of law in violation of the Fourteenth Amendment of the Con-
stitution of the United States ; as much so as if the State taxed 
the real estate owned by that company in Indiana.

This view is not met by the suggestion that Kentucky can 
make it a condition of the exercise of corporate powers under 
its authority that the tax upon the franchise granted by it shall 
be measured by the value of all its property, wherever situated, 
of whatever nature, or from whatever source derived. It is a 
sufficient answer to this suggestion to say that no such condi-
tion was prescribed in the charter of the ferry company when 
it was granted and accepted. Nor does the taxing statute in 
question make it a condition of the ferry company’s continuing 
to exercise its corporate powers that it shall pay a tax for its 
property having a situs in another State. There is no sugges-
tion in the company’s charter that the State would ever, in any 
form, tax its property having a situs in another State. W e ex-
press no opinion as to the validity of such a condition if it had 
been inserted in the company’s charter, or if it were now, m 
terms, prescribed by any statute. We decide nothing mor 
than it is not competent for Kentucky, under the charter grante 
by it, and under the Constitution of the United States, to tax 
the franchise which its corporation, the ferry company, lawiu y 
acquired from Indiana, and which franchise or incorporeal here 
ditament has its situs, for purposes of taxation, in Indiana.

As what has been said is sufficient to dispose of the case, we 
need not consider the question arising upon the record and urge
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by counsel, whether the taxation by Kentucky of the ferry com-
pany’s Indiana franchise to transport persons and property from 
Indiana to Kentucky is not, by its necessary effect, a burden on 
interstate commerce forbidden by the Constitution of the United 
States.

The judgment of the Court of Appeals of Kentucky is re-
versed and the cause remanded for such further proceedings as 
may not be inconsistent with this opinion.

Reversed.

The  Chief  Jus tice  and Mr . Just ice  Shiras  dissent.

Louis ville  and  Jeff ersonvi lle  Ferry  Company  v . Ken -
tucky , No. 18. Same  v . Same , No . 19. Same  v . Same , No . 20. 
Same  v . Same , No . 21. Same  v . Same , No . 22. Error to the 
Court of Appeals of the State of Kentucky.

Mr . Justi ce  Harlan  delivered the opinion of the court.

It having been stipulated between the parties that the above 
cases should abide the decision in No. 17, just decided, the judg-
ment in each case is reversed, and each case is remanded to the 
s ate court for such further proceedings as may not be incon-
sistent with the opinion in No. 17.

Reversed.
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