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location in the occupation of some one intending to preémpt or
homestead it ¢ If such occupation is sufficient to avoid the pat-
ent of the United States, has the company sure title to any
lands?

I think the judgment ought to be affirmed.

SMYTHE ». UNITED STATES.

ERROR TO THE CIRCUIT COURT OF APPEALS FOR THE FIFTH
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An action upon the official bond of a superintendent of the Mint at New
Orleans, conditioned among other things that he would « faithfully and
diligently perform, execute and discharge all and singular the duties of
said office according to the laws of the United States’’ and  receive anq
safely keep, until legally withdrawn, all moneys or bullion which shall
be for the use or expenses of the Mint.”” The claim was that the defend-
ant had received and not paid over to the United States $25,000 in treas-
ury notes which had come to his hands. The defence was that the treas-
ury notes had been totally destroyed by fire, without any negligence
the part of the superintendent, except that $1182 of such notes had bee}l
recovered in a charred condition and turned over to the United Stat&i
being in such condition that they could be identified as to amount 1€
date of issue. Held: Rl
(1) That the obligations of the superintendent were not determmabl‘e L;.r

the law of bailment but by the terms of his bond, and l.le coult u-.l
escape responsibility for treasury notes that came to his hands l“ d
which were lost, unless such loss was attributable t vail"l'“’mn%
necessity or the public enemy; that their loss by reason of fire €0
stituted no defence.

(2) No deduction could be allowed on account of
notes, because no previous application had be L
accounting officers for the allowance of such a credit.

(8) The superintendent was liable on his bond for interest at S'XT asury
from the date on which his accounts were stated at the Treasth
Department.
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New Orleans to recover the sum of twenty-five thousand dol-
lars with six per cent interest from April 1, 1893, until paid—
that being the amount found due to the United States at the
date of the examination, adjustment and statement of his ac-
counts by the proper officers of the Treasury. The sureties on
the bond were Edward Conery and David Chambers McCan.

The bond was conditioned that the Superintendent should
“faithfully and diligently perform, execute and discharge all
and singular the duties of said office according to the laws of
the United States, then this obligation to be void and of no
effect, otherwise to remain in full force and value.”

When this bond was executed it was provided by section 3500,
Rev. Stat., that every officer of the Mint, before entering upon
the duties of his office, should take an oath faithfully and dili-
gentlyl to perform the duties thereof ; by section 3501, that the
Superintendent, before entering upon his office, should become
bound to the United States, with one or more sureties, in a
named sum,  with the condition for the faithful and diligent
performance of the duties of his office ;7 by section 3503, that
the Superintendent of each Mint “ shall have the control there-
of, th.e superintendence of the officers and persons employed
Eﬁzreln, and the superv?sion of the business thereof, subject to
thatagiroval of the Director of the Mint;” by section 3504,
e ofe tihau ‘keep and render, quarter-yearly, to the Di-
o e ‘e Mint, for the purpose of adjustment according to
gl ulS A bﬁ prescribed by the Secretary of the Treas-
oth;r gﬁi ar and faxthfgl accounts of his transactions with the
Whisos CES O‘f‘ the Mmt. and the depositors;” and by sec-
st safel’ kdt the'Supermtenflent of each Mint shall receive
whick shill Eepf’ until legally withdrawn, all moneys or bullion

It appearedeinort lthe use or the expenses of the Mint.”
Superintondant of tlﬁ e{lflence that the fiefendant Smythe, as
United States t ol the Mint, received various sums of money in

reasury notes, and that upon a statement of his

dccounts by the

o B proper officers of th Pa s

ficit of $25,000. P e Treasury there was a de
The defe

ik b; ence was that the $25,000 of treasury notes was

the Superintepdent in a tin box in the steel vault
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provided by the Government for the safekeeping of public funds
in his custody, and that the notes while in that box were charred,
burnt and destroyed by fire that occurred in the vault, without
any negligence on the part of the Superintendent, or his agents
or employés.

The Government insisted at the trial that even if the treas
ury notes were destroyed, in the manner and to the amount
claimed, without negligence on the part of the Superintendent,
nevertheless, he was liable on" his bond—its contention being
that he was under the obligations, practically, of an insurer in
respect of all public funds coming to his hands, and could not
be relieved, unless the loss occurred by the act of God or the
public enemy. This view was approved by the Circuit Court,
which, at the conclusion of the evidence, directed a verdict
against the defendants, and judgment was accordingly rendered
for the full amount claimed by the United States. The court
added the following words to its memorandum of reasons f'or
that direction : “1In this cause there has been no charge or it-
timation that Dr. Smythe was personally at fault or blamable
in any way. Such fault or negligence as may have been shown
in the cause is attributable to his subordinates and in no mat
ner to him.”

The Circuit Court of Appeals approved the view ta'k?ﬂ b,;
the Circuit Court, and affirmed the judgment. The opmion 0
the former court is reported in 107 Fed. Rep. 376.

Mr. William A. Maury, with whom Mpr. William Gm{;f’
Mr. Walker Brainerd Spencer, Mr. J. D. Rouse, J.h' B. tl;e
Closkey and Myr. E. Howard McCaleb were on the brief, for
plaintiffs in error.

In United States v. Thomas, 15 Wall. 337, Mr
ley came to the conclusion that the liability of a fisc:
the United States was that of a simple bailee, notwithst =
the conditions contained in a bond of the character of tlhe gﬁi-
here involved. He, therefore, very logically held that t]gm
cer did not become a debtor on his bond until he had comm!

a breach of duty. ) sod from

The general rule is well settled that a bailee 15 exct

. Justice Brad-
fiscal officero
an(liﬂg
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liability for property destroyed in his possession by fire. 2 Am.
& Eng. Ency. of Law (2d ed.), 748 ; Story on Bailments, sec. 29 ;
Meridian Foir v. Norvth Birmingham Railway, 70 Mississ-
ippi, 808.

This being the rule, there is no reason why a fire is not as
much an overruling necessity in this case as wis major was held
to be in the 7homas case.

The Federal cases cited as establishing a different doctrine, go
no further than to hold that a receiver of public money cannot
plead theft to relieve himself of lability as an ordinary bailee
may. This exception to the general rule is predicated on a sup-
posed public policy, which cannot be said to extend beyond that
class of cases, and which certainly has not as yet been applied
by the courts to cases where public money has been destroyed
by fire, shipwreck, earthquakes or other overruling causes.
Boyden v. United States, 13 Wallace, 17 United States v. Hum-
ason, 6 Sawyer, 199 ; Preston v. Prather, 137 U. S. 604.

The bond executed by the plaintiffs in error was an ordinary
penal bond obligating them to repair and make good any dam-
age which the Government might suffer by reason of the neg-
Iﬁt;t (f?r breach of .duty. United States v. Morgan, 11 How. 154
;)f trh ;‘ee oni.()’fﬁmal Bc?nd‘s,. section 612, Qriginally, upon brefich
ok ,CS]H(] T1t7101>n, the liability for the entire amount of the sm:pu-
e J]de O\Z secame absolute. 2 Blackstone’s Commentaries,
Chaijter 1’; géjl’ ‘il Vg OTiesque, 6 Mod. 60 ; Sta,tute.\, of 4and 5 .Anne,
A . : ebpractlcal effect of changes in the lav»" is that
sl l’)}l; bO a lond NOW never operates as a fo'rfelture or
g o ttl.ere y ﬁ'xes the maximum of t'he liability of the
Wét’i’oﬁ % ;)6: i:‘gz VI.) Gillett, 52 New I.*Iampshlre, 126 ; Astley v.
s GF(/G;M ¥ M - 3465 Street v. Rz.gley, 6 Ves. Jr. 815; Price
216+ Hé:(j‘gl'nso eerS. {S{z] W. 346 ; Dawies v. anton, 6 B.arr}. & C.
i e, e nﬁ;‘ % ell, 14 Gra_y, 165 5 Smith v. Wainright, 24
-\'frrirl;'f'(,,=:,? : ’\Vl wehards v, Eflwt-’ 17 Barbour, 260 ; Zayloe v.
9% Su;ﬂ = 0 leaton,‘lg; F/allzs v. Carpenter, 13 Allen, 19,

- brow, 17 Georgia, 609 ; Leighton v. Wales, 3 Mees.

EW. 545, It how
or else t(; pH’ however, the contract be to perform several acts,

will g]

- ft)}; the sum specified, that sum, it is well settled,
Y5 be regarded by the courts as a penalty and not as
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liquidated damages. Kemble v. Farren, 6 Bing. 141; Niverv.
Rossman, 18 Barbour, 50; Lyon v. Clark, 8 New York, 148;
Harris v. Olapp, 1 Massachusetts, 308; Brangwin v. Parr,
2 W. Blackstone, 1190; Clark v. Bush, 3 Cowen, 151. Off-
cers of the Government have always construed the condition
of such bonds to be an obligation to indemnify. Even in this
case, the Government did not sue for the penalty of the bond,
but for the amount of a loss thought to have been sustained by
it by the loss or theft of this money. Bobyshcll Case, T7 Fed.
944. In the cases of United States v. Prescott, 3 Howard,
5785 United States v. Dashiel, 4 Wall. 182; United Stales V.
Keehler, 9 Wall. 83; Boyden v. United States, 13 Wall. 17;
United States v. Bevans, 13 Wall. 56, and United Stotes V.
Thomas, 15 Wall. 337, the amount sued for was the damage
sustained by the Government and not the penalty of the bood.
3‘ United States v. Morgan, 11 Howard, 154, which held that a
bond for the faithful performance of the duties of a puble
office was an obligation to indemnify against loss. See also
United States v. Moore, 2 Brock. 317 ; 26 Fed. Cases, ]301,.111
, which Chief Justice Marshall held that the measure of liability
' was the extent of the injury received by the plaintift pr’OL}llCed
by the failure of the marshal to properly perform the duties of
his office. The cases cited conclusively show that under the
terms of this bond the Government had the right to regovel{
only such damages as it might have proven had been occaslomztv
by the breach of duty on the part of Dr. Smythe 1n not sa’fe)
keeping this paper currency. And if this contention be cqué({f;‘
then we think it follows that under the evidence the Plamuri
in error were entitled to have the jury instructed as re.quesw‘F
| by them. For if, as a matter of fact, there were :%'.’.,r."?f“—'lsp
' treasury notes or other obligations of the Government llrfbri;
bank box, and the same were burned, and the o‘antlr‘e dé l|
thereof was delivered to the Government, how can it be clallﬂ;;‘.
that the Government has suffered any substantia]' dul.nag‘is ][
the destruction of its own promissory notes or Obhgatlonls ok
| seems plain to us under such a state of facts that the fmn)d l ‘e
‘ suffered by the Government was the value of_ the paper ‘(: ffered
expense of printing the notes, and as no evidence Was

——4
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to show these items, nothing but nominal damages were recov-
erable for the technical breach of the obligation to safely keep
these notes.

Mr. Assistant Attorney General Beck for defendant in error.
Mr. Charles H. Robb was with him on the brief.

The judgment rendered in the court below should be affirmed.

L The line of cases from United States v. Prescott, 3 Howard,
518, to Boyden v. United States, 13 Wallace, 17, clearly estab-
lish that liability on such a bond is absolute, saving only the
act of God and the public enemy. United States v. Thomas,
15 Wallace, 337, did not modify this doctrine, notwithstanding
the criticism of certain expressions in prior opinions.
~ These cases, therefore, clearly establish appellant’s liability
masmuch as the destruction of the currency was not due either
to the act of God or the public enemy. United States v. Dash-
“:’l, + Wall. 182; United States v. Keehlen, 9 Wall. 83 ; United
States v. Bevans, 13 Wall. 56 ; Bisbyshell v. United States, 77
Fed. Rep. 944, affirming 73 Fed. Rep. 616.

See also decisions in state courts: Commonwealth v. Comly,
3 Bf}”‘ (Pa.), 8725 Inhabitants v. Hazard, 12 Cushing, 112; /In-
ﬁab.@tants V. MecEachron, 33 N. J. L. 3389 ; State v. Harper, 6
Obio, 607; Halbert v. State, 22 Indiana, 125; State v. Jackson

T ownship, 28 Indiana, 86 5 Loss v. Haich, 5 Towa, 149 ; Taylor
v. Morton, 37 Towa, 551.
The results

i reached in the decisions may be summarized as
Oliows ; 5

upi)-n'f}tlla? th(13. execution of a, bond in such cases superimposes
g Eimti}];) 1.ed contract of .bal}rpent an express contract, which
o e 3 1t a greater liability. As was said by J udge
diﬁ'ergnén b«mted States v. Bevans, “There is an established
ks iseadgt:iveen a d}lty created merely by law and one to

" -:fhat z the obh'ggt]on of an express undertaking. '
ks ra <1>nd conditioned for the sqfe-keeping of money is
P ey gelt upon proof that the money had been burned or
St Yed while in the hands of the obligor without his fault or

sigence,

While it ; ;
hile it is true that in many of the cases the words and pay
VOL. CLXXXVIT—11

P P T —
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over were added in the bond, the necessity of such a clause has
never been admitted in this country. No United States cases
have rested on such strained and technical distinction. The
case at bar, however, could not in any event be made to rest
on this distinction, for the additional words, “ Until legally with
drawn,” are a portion of the bond.

3. Apart from the execution of a particular bond, public po-
icy demands that receivers of public moneys and property be
held to a stricter accountability than that required of ordinary
bailees at common law.

4. Only two defences have in such cases been held by the
United States Supreme Court to be sufficient to discharge fron
liability. These defences are, “ the act of God,” and “ the act
of a public enemy.” Even robbery is not regarded as sufficient.

IT. Appellant’s argument that the Government has not been
prejudiced by the destruction of its own obligation is ingenious
but cannot hold. Under the statutes requiring this bond, the
appellant made an absolute obligation to “safely keep . . -
all moneys,” etc.. Admittedly, he did not fulfill this obliga-
tion ; and at common law, he was liable to the full sum of the
bond, as it was not a mere indemnifying bond, but one that
carried with it absolute liability. Only under equitable pri
ciples can he claim relief from this obligation, and these wil
only avail him so far as public policy justifies. .

Public policy will not permit a custodian of publi .
who permits its destruction, to claim that the Government 18
not injured. To do so would be to open the door to fraud, s
the Government, in most cases, could have no know'led{%”e as 10
whether the moneys in the hands of a public custodian were Il
fact destroyed.

If they were embezzled, the Government wo 5,
prejudiced and the court properly held that, as the 'Supelrim'
tendent of the Mint could not deliver the money, public i Icn‘l
would not permit him to suggest its destruction and then(; athe
that the Government was only damaged to the extent 0
nominal value of the paper. oLl

IIL. As to the $1182 of partially destroyed money, for};
pellant can claim no credit on account of his failure to con

¢ money,

uld have been
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to the provisions of Rev. Stat. § 951, and no such claim can be
made for the first time at the trial. See Yates v. United States,
90 Fed. Rep. 57; United States v. Fletcher, 147 U. S. 664.

IV. Under Rev. Stat. § 3624, the interest was properly calcu-
lated from the time the Superintendent received the money.

Mr. Justice Harvax, after making the foregoing statement,
delivered the opinion of the court.

As the Circuit Court and the Circuit Court of Appeals both
held that the question of the Hability of Smythe was determined
for the Government by the decisions of this court—which view
the defendants controverted—we must ascertain the import of
those decisions. This course is made necessary by the conten-
onr} of the defendants that the latest decision of this court, to
\\"hl.ch reference will be presently made, modified the earlier
decisions upon which the Government relies.

“The first case is that of United States v. Prescott, 3 How.
718 387, That was an action on the bond of a receiver of pub-
lic moneys, conditioned for the faithful performance of his du-
“v‘?s; and that he “should well, truly and faithfully keep, safely,
L‘illth()llt 10aning or using, all the public money collected by
Loc{l\: otr.l(l)t}i]erwlse at any time placed in his possession and cus-
b 1l the same had been, or should be ordered by the proper
epartment or officer of the Government, to be transferred or
paid out,” ete,

;r};?n‘il:fsns% was that the money for the non-payment of which
CaFP{e»:I aew Lta;tes sued had be'en feloniously stolen, taken and
Wi wi?}{ r01?1 his possession by some unknown person or
el out fault or'neghgence on his part, and notwith-
~ahding he had used ordinary care and diligence in keeping it.

th

folehgfselll\r’lfiri co}nlter}de(.i.that he was liable only as a depositary

B, CSYS s ?1ablhty was enlarged by the special contract
P Safely, which he insisted was not the case.

“ This is not a case of bailment, and, conse-

bailment does not apply to it. The liabil-

t, Prescott, arises out of his official bond,

he court saiq ;
Quently, the law of
1ty of the defendan
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and principles which are founded upon public policy.” Again:
“The condition of the bond has been broken, as the defendant,
Prescott, failed to pay over the money received by him, when
required to doso; and the question is, whether he shall be ex-
onerated from the condition of his bond, on the ground that the
money had been stolen from him? The objection to this de-
fence is, that it is not within the condition of the bond; and this
would seem to be conclusive. The contract was entered into
on his part, and there is no allegation of failure on the part of
the Government ; how, then, can Prescott be discharged from
his bond? Ife knew the extent of his obligation, when he e
tered into it, and he has realized the fruits of this obligation by
the enjoyment of the office. Shall he be discharged from liz
bility, contrary to his own express undertaking? Thereisno
principle on which such a defence can be sustained. The obli
gation to keep safely the public money is absolute, without any
condition, express or implied ; and nothing but the paym'ent of
it, when required, can discharge the bond. Public po-
icy requires that every depositary of the public money should
be held to a strict accountability. Not only that he should
exercise the highest degree of vigilance, but that ‘he should keep
safely > the moneys which come to his hands. Any re]gxailorlll
of this condition would open the door to frauds, which might b
practiced with impunity. A depositary would have nothing
more to do than to lay his plans and arrange his pr oofs, 5085
to establish his loss, without laches on his part. Tet such a
principle be applied to our postmasters, collectors of the cusboimb:
receivers of public moneys, and others who receive more or ; T]S:
of the public funds, and what losses might not be anticipate !
the public? No such principle has been recogmzed or a-‘l.mnti:ﬂ
as a legal defence. . . . As every depositary rece”est n
office with a full knowledge of its responsibilities, he C‘”fmloo‘nd
case of loss, complain of hardship. e must stand“b)‘ his bont
and meet the hazards which he voluntarily incurs.” o

The next case is that of United States v. Morgan, 11 or ol
154, 158. That was an action upon the bond 'of a CO“ec;te
customs, conditioned that he ¢ has .culy and falth.fu“y]fxeto or
and discharged, and shall continue truly and faithfully
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ecute and discharge, all the duties of the said office.” The con-
dition was alleged to have been broken in that the collector had
not paid over large sums of money collected for the United
States, and by not making seasonable returns of his accounts.
The court characterized as an erroneous impression that the
collector ““ was acting as a bailee, and under the responsibilities
of only the ordinary diligence of a depositary as to the cancelled
notes, when in truth he was acting under his commission and
duties by law, as collector, and under the conditions of his bond.
The collector is no more to be treated as a bailee in this case
than he would be if the notes were still considered for all pur-
poses as money. He did not receive them as a bailee, but as a
collecting officer. Ie is liable for them on his bond, and not
on any original bailment or lending. And if the case can be
likened to any species of bailment in forwarding them, by which
they were lost, it is that of a common carrier to transmit them
to the Treasury, and in doing which he is not exonerated by
ordinary diligence, but must answer for losses by larceny and
gg? ;O’E)bery . 2 Salk. 919; 8 Johns. 213 ; Angell on Carriers,
N1, 9.
onlsh ggz(z)z;e(ff Séfates v. ])as/n'el., 4 Wall. 182—which was an action
TS f0 a paymaster in the army for th paying over or
o Wasgtboz pl}bhc money that came into his hands—'tl'le de-
e cpit af thhout any want of ‘proper care and vigilance
e stlj)lencf) t ehpaymaster a pertam part of the moneys had
robbery. f s I;OYfH Im. The trial court held that the theft or
i h<’eld 2&18 actpm]y proved, was a good defenc.e. But this
P g Ter:\\'lsey upon the authority of United Stotes v.
0 and United States v. Morgan, above cited, and reversed
€ Judgment,
1"'&*22‘1{{3%21‘1 ;he same question arose in United States v.
s L Noh é, Wwhich was an action upon a bond of a post-
s things. th] : ?}Idma.‘ The bond was condltloned? among
the ‘hltlies«Jf’)OS? e obligor would well.a,nd truly.dlscha-rge
oo in} o nlzaste}“, and keep safely, without lending, using,
lowed b\’hlaw 1?1 tS], or exc}langlng for other. fun_ds, johan as al-
til the ‘Sa{m 2 e public money at any time in his custody,
€ was ordered by the Postmaster General to be
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transferred or paid out. In the spring of 1861, after the civil
war commenced, the postmaster was still in office, and hadin
his hands $330 of post office money belonging to the United
. States. At that time the United States was indebted to one
| Clemmens, a mail contractor in that region, for postal service,
' in a sum exceeding $300. In August, 1861 the Confederate
Congress passed an act appropriating the balances in the hands
of such postmasters of the United States as at the commeuce
ment of the war resided within the limits of the Confederate
States, to the pro rata payment of claims against the United
States for postal service. The postmaster paid the §330 in bis
hands to Clemmens—relying upon the above act of the Con-
federate Congress and an official order from the Confederate
Post Office Department directing him to make such paymet.
It was admitted in the case that throughout the year 1862 the
i Confederate Government had force sufficient at its command
' to enforce its orders, and did enforce the orders of such Govgrn-
ment, in that part of North Carolina in which Salem was sito-
ated, and “that no protection was afforded to the citizens of
that part of the State by the Government of the United States
during that period.”

After observing that the postmaster had no right to select 2
creditor of the United States and pay what he might suppose
the Government owed him, the court said that « the act's of Fh‘*
Confederate Congress could have no force, as law, in divesti'g
or transferring rights, or as authority for any act opposed t0 t}he
just authority of the Federal Government.” Referring to 1€
statement of facts made in the case, and which were subs]tﬂf"‘
tially as above recited, it said : « This statement falls far 8111011:3
of showing the application of any physical force to (}OH}P? o
defendant to pay the money to Clemmens. Nor IS 1t m "
least inconsistent with the fact that he might have beerlﬁlf’:;
sirous and willing to make the payment. It shows n(,)‘ ev -
or endeavor to secure the funds in his hands to. the (‘9“6'.,(,
ment, to which he owed both the money and his a?legldlyl:":

] Nor does it prove that he would have suffered any 1'nCO;1f‘ he
ience, or been punished by the Confederate authorltle?o e
had refused to pay the draft of the insurrectionary Post L
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Department on him. We cannot see that it makes out any
such loss of money, by inevitable overpowering force, as could
even on the mere principle of bailment discharge a bailee.
We cannot concede that a man, who, as a citizen, owes alle-
giance to the United States, and as an officer of the Government
holds its money or property, is at liberty to turn over the
latter to an insurrectionary Government, which only demands
it by ordinances and drafts drawn on the bailee, but which
exercises no force or threat of personal violence to himself or
property, in the enforcement of its illegal orders.” The court,
reaffirming the doctrine of the Prescott, Morgan and Dashiel
cases, held that in an action on the bond of an officer receiving
public funds the right of the Government to recover does not
rest on an implied contract of bailment, but on the express
contract in the bond to pay over the funds.

In Boyden v. United States, 13 Wall. 17, 21, which was an
action upon the bond of a receiver of public moneys—the de-
fence being that the receiver had been by irresistible force
I‘Obt{ed of the moneys sued for—the court said: “ Were a
;ﬁ‘fewerf(’f public moneys, who has given bond for the faith-
(]inagfirbOIjIlnange ’o‘f his duties as required by la}\v, a mere or-
thet tyhe ?l ee, 1t}]1H1ght be that he would be relieved by proof
o g ;)lon'ey 1ad beén destroyed by fire, or stolen from him,
5 :(73 ith(;re'sflstlbl.e force. e would then be. bound o.nly
The COntrac:o fOb o.rl*dmar).r care, even though a ba'llee for hire.
B e al 1;11ent Implies no more_except. in the case (?f
bt . thel baanh the duty f)f a receiver, virtute oﬁcz'z, is
o0 atteontion wh'ls}(j arge of his trust that. prudence, caution,
bt 1 oarefl}l men usually bring to 1§he .conduct;
 required T ?“S- bHe 18 tg pay over the money in his hands
ever, make hh}xfl s;‘fv, ll_t he is not an insurer. He may, ]?0\\'-
4088 when he bindan }:psurer ‘F)y express contract, and this he
duties of hi oﬁic s himself in 2 penal bond. to perfornfl the
ifference l-)e‘mee without exception. There is an established
whieh is addeg t}?n 1 lfluty created merely by law apd one to
law does not come (; 1gation of an express gn@ert&kmg. The
thiag e éﬁe to impossibilities, but it is a settled rule

e of an express engagement becomes impos-
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sible by reason of anything occurring after the contract was
made, though unforeseen by the contracting party, and not
within his control, he will not be excused.” Again, in the
same case: “ It is true that in Prescott’s case the defence set
up was that the money had been stolen, while the defence set
up here is robbery. But that can make no difference, unless it
be held that the receiver is a mere bailee. If,as we have
seen, his liability is to be measured by his bond, and that binds
him to pay the money, then the cause which renders it im-
possible for him to pay is of no importance, for he has assumed
the risk of it.”

At the same term of the court the case of Bevans v. United
States, 13 Wall. 56, 60, was determined. That was a suit upon
a bond executed by Bevans, a receiver of public moneys,né
land district of Arkansas. The court reaffirmed the rule ar-
nounced in the Prescott case, and said that “ it is not to be over
looked that Bevans was not an ordinary bailee of the Goverr-
ment. Bailee he was undoubtedly, but by his bond he ha}l
insured the safekeeping and prompt payment of the publi
money which came to his hands. His obligation was, thfarefore,
not less stringent than that of a common carrier, and in some
respects it was greater ”—citing United States v. Prescolt In
the same case the court, in reference to that part of the df:‘fenC‘;
attributing the loss of the money in question to the action 0
the Confederate power, said: “It may be a grave q“?SpOH
whether the forcible taking of money belonging to the I'n]ﬁfv_
States from the possession of one of her officers, or agents{%dl
fully holding it, by a government of paramount force, ““;n_
at the time was usurping the authority of the r1ghtfu1 gO\eUh_
ment, and compelling obedience to itself exclusively throut,or
out a State, would not work a discharge of such ofﬁcefiqd
agents, if they were entirely free from fault, though, t}Z}‘ey u;s
given bond to pay the money to the United States. This qnoW
tion has been thoroughly argued, but we do not proposts
to consider it, for its decision is not necessary to the c?se;% o

The question thus reserved from decision arose ant\)“?;;ﬁpn
cided in United States v. Thomas, 15 Wall. 337, 341—5, 03
350, 352. That was an action on the bond of a survey
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customs at Nashville, he being also a depositary of public
moneys at that city. The special defence was that the moneys
in question were seized by the Confederate authorities against
the will and consent of the surveyor, and by the exercise of
force which he was unable to resist, he being a loyal citizen
and endeavoring faithfully to perform his duty. The court
said: “This case brings up squarely the question whether the
forcible seizure, by the rebel authorities, of public moneys in
the hands of loyal government agents, against their will, and
without their fault or negligence, is, or is not, a sufficient dis-
charge from the obligations of their official bonds. This pre-
cise question has not as yet been decided by this court. ‘As
the rebellion has been held to have been a public war, the ques-
tion may be stated in a more general form, as follows: Is the
act of a public enemy in forcibly seizing or destroying property
Of' the Government in the hands of a public officer, against his
will, and without his fault, a discharge of his obligation to keep
such property safely, and of his official bond, given to secure
Fhe faithful performance of that duty, and to have the property
forthcoming when required ? .

“That overruling force arising from inevitable necessity, or
the gct of a public enemy, is a sufficient answer for the loss of
Eu};)hc P11“0p"3rty ‘When the question is considered in reference
;; d"'ll ;(flf::?:os obhg}’:xtion arising n.lere'ly frqm his appointment,
ey m such a %(Lnd as exists in this case, seems almosjﬁ
Midvce the‘ e fafe provisions [prescrl'bl}lg the cqndl-
T pit 1e(i‘ feﬁ, ete.] show thaF it is the mamfes't
Bacl of bt i old a collector's, recelvers, a'n.d depo's;l-
ey fmgi money to.a very strict accpuntablhty. The

tive anxiety on the subject culminates in requiring them
of theiy (1uz?eqbo«nd1“flth- suﬂ‘ic.ient sureties for t}.ue performance
o ,] % &nd In Imposing criminal sanctions for the un-
"¢ use of themoneys. Whatever duty can be inferred

from thig C : : Y o y
ourse of legislation is Justly exacted from the officers.

No ordi
3 1h
the mnn‘ ary excuse can be allowed for the non-production of

to enter in

noney commi : 3 %
but balecy mmitted to their hands. Still they are nothing

pressly fop

<3 To call them anything else, when they are ex-
idden to touch or use the public money except as
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directed, would be an abuse of terms. But they are special
bailees, subject to special obligations. It is evident that the
ordinary law of bailment cannot be invoked to determine the
degree of their responsibility. This is placed on a new basi.
To the extent of the amount of their official bonds, it is fixed
by special contract ; and the policy of the law as to their gen-
eral responsibility for amounts not covered by such bonds may
be fairly presumed to be thesame.” Referring to the adjudged
cases, the court said : “ It appears from them all (except per-
haps the New York case) that the official bond is regarded as
laying the foundation of a more stringent responsibility upon
collectors and receivers of public moneys. It is referred toas
a special contract, by which they assume additional obligations
with regard to the safekeeping and payment of those moneys
and as an indication of the policy of the law with regard tothe
nature of their responsibility. But, as before remarked, the
decisions themselves do not go the length of making them
liable in cases of overruling necessity.” The opinion concludes:
“No rule of public policy requires an officer to account .fUl‘
moneys which have been destroyed by an overruling necessity,
or taken from him by a public enemy, without any fault or
neglect on his part.” "
We think the Government is quite correct in its concl}l§10ﬂ
that the 77omas case does not materially modify the decisions
in previous cases. The general rule announced in §hose casej‘
—and the question need not be discussed anew—is that the
obligations of a public officer, who received public moneys un.—
der a bond conditioned that he would discharge his duties ilﬁ
cording to law, and safely keep such moneys as came t? 1“
hands, by virtue of his office, are not to be determined by t ':
principles of the law of bailment, but by the special contmln)'
evidenced by his bond conditioned as above s’ca‘tetl; CON::I
quently, it is no defence to a suit brought by the Governfﬂth'
upon such a bond that the moneys, which were 1 the custol :
of the officer, had been destroyed by fire occurring ““t}_’(,)ui Lfn.
fault or negligence. This rule, so far from being modifiec e
the Zhomas case, is reaffirmed by it, subject, however, t0 ok
exception (which, indeed, some of the prior cases had, n elets
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intimated) that it was a valid defence that the failure of the
officer to account for public moneys was attributable to over-
ruling necessity or to the public enemy. The case now before
us is not embraced by either exception. The result is that the
special defence here made cannot, in view of former adjudica-
tions, avail the Superintendent or his sureties.

It is appropriate here to say that the rule established by this
court in the Prescott case has been enforced by numerous deci-
sions In state courts. In Commonwealth v. Comly, 3 Barr, 372
—.which was an action on the bond of a collector of tolls, con-
ditioned that he would “ account for and pay over all moneys
he may receive for tolls,” and in which the defence was that
the moneys sued for had been stolen from the collector—the
court said : The opinion of the court in the case of the United
Olates v. Prescott is founded in sound policy and sound law.
The responsibility of public receiver is determined not by
the law of bailment, which is called in to supply the place of a
special agreement where there is none, but by the condition of
his bond.  The condition of it in this instance was to “account
ll;)gkal']d pay over’ the moneys to be received ; and we would
: In vain lf?r apower to relieve h?m from the performance of
:nl\e i ilhe 1.(eepers of tbe public moneys, or their sponsors,
o ]il (llstrlctly to their C(')ntract,.for if ‘they were to be
frec t;;m‘ Sl & (i“" pretenses, dghnquencws, which are fearfully
brnlllnd ti) already, would be incessant. A chancellor is not
i tc.ontrol the legal .effect of a contract in any case; and
by 'L-EOM; I:in,t ‘were he at l.lberty‘ to use it, would be influenced
I ;tflffz'/;z & a‘vlon}; Df~ public policy.” To the same effect are
Bk \' ;‘%“”'da 12 (;ush. 1125 Inhabitants v. Me-
bt ‘;{(:r G IL 3393 étczte v. Harper, 6 Ohio St. QO’T A
86 ; Ross v. ]Jq;:/:dg, I“dlana, 125 5 Morbeck v. State, 28 Indiana,

We hol t'ha'ta 0";’&, 149 ;5 Taylor v. Morton, 37 Towa, 551.
showed 5 defit z;s the accounts of the d(_efenc.iant Smythe
Superintendent ()‘f(fr,h $?§3000 Fidn T e OI'IStOdy -
lfroniacs e ¢ Mint, the Government was entitled to a
they were entitle;d :moulnt unless, as the defendant:s co.nt.end,
leged. wa . 0 at least a credit for $1182, which, it is al-

¢ amount of treasury notes not entirely destroyed
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by the fire, but were only charred and which were taken posses
sion of by government agents after the fire, and found to be
in condition to be identified as to amount and date of issue.

A complete answer to this suggestion is to be found in sec-
tions 951 and 957 of the Revised Statutes— reproduced from the
act of March 3, 1797, 1 Stat. 514, ¢. 20. Those sections are as
follows :

§ 951. “In suits brought by the United States against indi-
viduals, no claim for a credit shall be admitted, upon trial, ex-
cept such as appear to have been presented to the accounting
officers of the Treasury, for their examination, and to have been
by them disallowed, in whole or in part, unless it is proveq to
the satisfaction of the court that the defendant is, at the time
of the trial, in possession of vouchers not before in his power 0
procure, and that he was prevented from exhibiting a claim for
such credit at the Treasury by absence from the United Staies
or by some unavoidable accident.” i

§ 957. “ When suit is brought by the United States against
any revenue officer or other person accountable for public money,
who neglects or refuses to pay into the Treasury the sum Of
balance reported to be due to the United States, upon the ad-
justment of his account it shall be the duty of the court to grant
judgment at the return term, upon motion, unless the defend-
ant, in open court, (the United States attorney being present)
makes and subscribes an oath that he is equitably entitled }tﬂ
credits which had been, previous to the commencement of t“;
suit, submitted to the accounting officers of the Treasul’y, an
rejected ; specifying in the affidavit each particular claim ;0
rejected, and that he cannot then safely come to ?mal.' [t tn_
court, when such oath is made, subscribed, and f}led, B tiaeﬁi
upon satisfied, a continuance until the next succeeding Jerhs ni;‘e
be granted. Such continuance may also be granted when} .
suit is brought upon a bond or other sealed instrument, an i
defendant pleads non est factum, or makes a motion to thf‘ Cl?vrvj
verifying such plea or motion by his oath, and the cou1t1 tct of
upon requires the production of the original bond, contra sfla-i
other paper certified in the affidavit. Andno continuance
be granted except as herein provided.”
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The defendants do not appear to have submitted to the ac-
counting officers of the Treasury any request or claim for a credit
for the $1182, and no such claim could be made for the first
time at the trial. Before it could have been made there should
have been affirmative proof by the defendants that it was pre-
sented to the proper accounting officer, and rejected, unless, in-
deed, such facts had appeared from the exemplified accounts
produced and relied upon by the Government. If such claim
had been presented to the proper officers before suit and been
disallowed it would still have been open to the defendants at
the trial to insist upon its being recognized and allowed. These
conclusions are unavoidable in view of the former decisions of
this court.  United States v. Gliles, 9 Cranch, 212, 239 ; Thelus-
son V. Sinith, 2 Wheat. 396 ; United States v. Wilkins, 6 Wheat.
135, 1435 Walton v. United States, 9 Wheat. 651; Cox v. Uni-
tefl States, 6 Pet. 172, 202; United States v. Ripley, 7 Pet. 18,
273; United States v. Fillebrown, 7 Pet. 28, 48 ; United States v.
{[06_6’6'0‘”, 9 Pet. 319; United States v. Howkins, 10 Pet. 125;
United States v. Laub, 12 Pet. 15 United States v. Bank of
{”0’5"01)05’58, 15 Pet. 8775 Gratiot v. United States, 4 How. 80,
125 United States v. Buchanan, 8 How. 83, 105 ; DeGroot v.
‘L“f“f""[ States, 5 Wall. 419, 431 ; United States v. Eckford, 6
WAL 4845 United States v, Gilmore, T Wall. 491 ; Halliburton
v, M.wted States, 13 Wall. 63,

i é:Lfnst;lfllj £¥§I\v§ver, bthat the Govert.lment lfxas not suﬁ'f'zred‘a,ny
e (in :o mget ' y.the d'estructlon' of its own obligations,
e event is 1t entitled to a judgment tor_ more than
oy uages, or at most for only such amount in damages
i le}lfee;ﬂhthe cost of reprinting new tre'asul'ry notes to take
Dub]lic. Oﬁicer 0?6 .de:stroyed. by ﬁre. If this view be sound, a
GOV&I‘HH\@n* ,ull‘t;ellvmg United States treasury notes for the
e t*h : ?Tni; ?Isa bond to safely keep them and pay them
B Co»lsl‘d e(? ; tates whenever required by law or ordered
i dmitti}{ > i heLberately destroy or burn them, gnd, then
A h:i’!“- ex e had done so, could prevent any judgment
S e ?‘ept one that would cover merely the cost and
.~ PTIRing new notes. Such a proposition cannot be
entertained fop AR prop .
ent. The plea of non damnificatus has

a8 wanld
VORid
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no place in such a case as this. The treasury notes that came
to the hands of Superintendent Smythe was money belonging
tothe United States and could be used, at its pleasure, in the
business of the Government. By their destruction, if they were
destroyed by fire in the manner claimed, the United States was
deprived of so much money, and the condition of the officer’s
bond that he would safely keep the moneys in his custody and
turn them over to the Government, when required, cannot be
met by the suggestion that the Government, if it so elects, can
replace the notes destroyed by other notes and thus make it-
self whole, less the cost of printing new notes. It is for the
Government, guided by the legislation of Congress, to defer-
mine when it shall or may issue new treasury notes, and it can-
not be compelled to issue them in order to reimburse itself for
the loss of those in the hands of an officer who was required,
by the terms of his bond, to deliver them to the Treasury, but
did not do so. The Government can stand upon the terms of
its special contract with the Superintendent, and insist that he
has not discharged his duties by safely keeping the moneys that
came to his hands, and which he undertook to pay over, when
required. It is sufficient in this case to say that the loss of the
notes here in question cannot be attributed to overruling ne:
cessity or to any public enemy, and as they came to the hal}(ls
of Superintendent Smythe, and as he did not keep the condition
of his bond, the Government can look for reimbursement to that
bond. )
This view, it is contended, is not consistent with \\jhat “?T
said in United States v. Morgan, 11 How. 154, above mtmi._y l
appeared in evidence in that case that the collector recelvel
nearly $100,000 for duties in treasury notes, and cancelled t’hem:
The notes were then put up in a bundle to be sent to the ’llfevai
ury Department, through the post office, and orders were gt 'er
to the servant accustomed to deliver packages there to {leh\.e
those. But the bundle was stolen or lost. It appeared, &‘*U
that two of the notes for $500 each were altered and SO?n]ﬂ?i:s
wards presented to the collector in payment of qtl]ell (rl:-w:
and were received by him as genuine. The court, in tha [s’;-(ifle ﬂ,
as already shown, reaffirmed the principle announced in U7
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States v. Prescott, 3 How. 578. After observing that the duty
of the collector was to return the cancelled notes to the Treas-
ury Department, and that he was technically liable for not
having done so, the court said: “ The rule of damage would be
the amount of the notes, unless it appeared, as here, that they
had been cancelled, and unless it was shown that the Govern-
ment had suffered, or was likely to suffer, damages less than
their amount. How much is the real damage, under all the
circumstances, is a question of fact for the jury, and should be
passed on by them at another trial. Only that amount rather
tl_lan the whole bond need, in a liberal view of the law, and of
h_ls bond, be exacted ; and that amount neither he nor his sure-
ties can reasonably object to paying, when he, by the neglect
of himself or his agent, has caused all the injury which he is in
thg end required to reimburse. And if any equities exist to
relieve him from that, none of which are seen by us, it must be
done b}_r Congress and not the courts of law. Anything less
tlhan this—any less strict rule, in the public administration of the
_hnfmlces~would leave everything loose or unsettled, and cause
infinite embarrassments in the accounting offices, and numer-
0113§ losses to the Government, . . . Finally, we decide on
:h;st lt:t qulelstion as a matter of law this, and this only, namely,
- b ;elocto ector. is liable for all the actual damages sustained
cfron1larg- re‘:tfurnmg the notes as ?equired by law and official
retﬁ-r ;}er-l, o for nczt putting them in the post office so as to be
magter of 0 otfat. 203. Bu? how n}uch this damage was is a
o hﬁ‘p]}e;l 1311:00 zef-,ore thfa Jury, ﬁx1.ng the real amount likely
e hle I‘Omft elr getting mt.o circulation again, as two of
dan vouche’ : rom delay and inconvenience in obtaining the
stdke Do frb to settle accounts, from the want of evidence
any oth'appa;}ngnt that the notes had been redeemed, or from
bisbond and gf }SgﬂiS:(%uencg of the br.ea’(’zh of the condition of
Viously said, o ioe .S.PHCU:)‘DS under it.” The court had pre-
CiPCurflstanc,es - opinion: “We doubt whether, under all the
] m,on er cancelled, they [the treasury notes] can be
taining thie aetifi;’ A m-OI}ey’s worth, for the purpose of sus-

oS v 1 OM, Yet it is clear that they still possess some

Value as 5
voucher :
S, and as evidence for the Treasury Department

oo
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that they have been redeemed. It is still clear, also, that, though
cancelled, the Treasury Department, unless having possession of
them, is exposed to expense and loss by their being altered, and
the cancellation removed or extracted, and their getting again
into circulation, as two did here, and being twice paid by the
Government.”

The injury that might probably have come to the Govern
ment by reason of the neglect of the collector in the Horgan
case was such that the court could not, as in the present case,
give any peremptory instruction to the jury. It could notbave
said, in the former case, that cancelled treasury notes were to
be regarded as money, or that the Government was entitled to
judgment for the face amount of those notes, prior to their be
ing cancelled. Nor could it say, as matter of law, that the
Government was, in fact, damaged by not having the cancelled
treasury notes as vouchers. Such being the case, it was held
that it was for the jury, under such evidence as might pe'ad-
duced, to say what actual injury, if any, accrued to the United
States by reason of the non-delivery of the cancelled treasty
notes. '

The present case cannot be controlled by the rule la{(l dO“"T
in the Morgan case. Here the treasury notes received b“\,
Smythe were not cancelled and could be used as money. b he{
were not safely kept nor were they destroyed through ORI
ing mnecessity or by the public enemy. Hence, there was ;
breach of his bond, and as the amount of the treasury note

which he failed to deliver to the Government was clearlly sliozilfll;
there was nothing in this case to refer to the jury. Tf‘”?f H‘n‘r
1 or

no question of damage to be ascertained by a jury; Jiable at
der the circumstances disclosed the defendants were 1ad

all, the Government, as matter of law, was entitleq to a J_u:[ﬁ"e
ment for the full amount shown to have been‘recel“ed,I’i‘”ml‘
Superintendent and not paid over by him, as I'eq_ml"ed by bisb ie
Tt remains to consider some minor objections to the JU[]?;
ment. Tt is contended that it was error to give interTSEemil'mI:‘
amount of the judgment from April 1, 1803 tre (a] at the
which the accounts of the Superintendent were stated @

Treasury Department.
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The alleged fire occurred June 24, 1893, and on February 9,
1894, notice of the deficiency in the Superintendent’s account
was given to his sureties, as required by the act of August 8,
1888, 25 Stat. 387, c. 787. And this action was brought Au- ‘
gust 7, 1894. Interest, it is insisted, was recoverable at most 5
only from the date of the notice to the sureties. This objection
is met by section 8624 of the Revised Statutes, which provides:
“Whenever any person accountable for public money neglects
or refuses to pay into the Treasury the sum or balance reported
to be due to the United States, upon the adjustment of his ac-
count, the First Comptroller of the Treasury shall institute suit
for the recovery of the same, adding to the sum stated to be ;
due on such account, the commissions of the delinquent, which L
shall be forfeited in every instance where suit is commenced ‘
and judgment obtained thereon, and an interest of six per
eentum per annum, from the time of receiving the money until
1t shall be repaid into the Treasury.” |
‘ Thi§ statute is mandatory, and the sureties on the bond of |
Superintendent Smythe must be held to have signed it in view
of the requirement as to the date from which interest should
hle computed. It is not denied that the treasury notes in ques-
tion were received at least as early as April 1, 1893, i

It is also said that it was error, under the law of Louisiana,
[0_ hlzi\'e rendered an absolute Judgment against Byrnes, the ad-
Ministrator of the succession of Conery, deceased ; that if any
%:tfiinent ‘was rendered_ it should have been against the admin- |
Ohipnzi’nl‘j‘}'ﬂbl'e only In due course of administration. This |
].u('i;;]‘:m ’l_s quite teChn.lCal.. It by the law of Louisiana the
oy ;fls S0 payable, it w1'l] be thl'IS interpreted and enforced,
the“(liséy{};n‘i?:ésel tf: the priority given to the Government 'in
debted 4, tbe TTg;t L(xlie proceeds of the esta%te. of any person in-
Al ed States whose estate is insufficient to pay

> 4gainst it.  Rev. Stat. secs, 3466, 3467.

The judgme ircui
_ gment of the Circuit Court of Appeals, affirming the
Jndgment, of e Circuit Court, is e, ;

Affirmed.

VoL, CLXXXVIIT—]19
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Mgr. Justior Prorram, with whom concurred Mz. Justice
SHIrAs, dissenting.

I dissent from the conclusion arrived at in the opinion of
the court, and from the judgment thereon. I agree as to the
general character and extent of the liability of an officer en:
trusted with the care and custody of public moneys, as stated
in the cases cited in the opinion upon that subject. But those
cases do not touch the question involved. It is undisputed
that the property, for the loss of which the defendants have
been held, consisted of $25,000 of treasury notes of the gov-
ernment of the United States; in other words, it consisted of
the written promise of the government to pay money upon
presentation of the notes. There was evidence also, at least
sufficient to go to the jury, to prove that most of these notes
were wholly destroyed by fire, so that there was no 1)ossib1!lt)'
of their being thereafter presented for payment or redemption
Treasury notes amounting to about eleven bhundred d_ollars
were not so far destroyed as to be incapable of identification o'
presentation for payment, and they were taken possession of
and retained by the government, and yet the government _3150
recovered judgment for their amount. Assuming the liahility
of the obligors in the bond to respond for all the damage st
tained by the government by reason of this destruction b{
fire, the question is, what damage has the government suffered !

Within the case of The United States v. Morgan, 11 Ho‘l"l'
154, cited in the opinion of the court, that question shou}t
have been submitted to the jury under instructions that i}‘e
defendant was not liable for the amount of the face of l‘{‘:
notes in case they had been totally destroyed by thf" ﬁrg, )m"
only for such cost and expense as the government mlght n-;icnx*
by reason of the replacing of the notes destroyed, mfl.“‘wnc_
cost of paper, printing, engraving, and the trouple an mﬂt-- .
venience caused the government, etc., together with the Cf;-llnc-
necessary or more convenient to the government, of the ‘l )
portation of other notes to take the place of those destroyfl":a ok

This suit is upon the bond, which, as it seems tobgné .
plainly one of indemnity. The legal purport of Sl.lch a1 s
to indemnify the government from any loss occasioned by =
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dereliction of the obligor. In case of a breach of the bond, the
amount which the government would be entitled to recover
would be measured by the loss incurred. If the loss were
shown to have been the sum of five dollars or merely nominal,
the plaintiff could not recover a thousand dollars, or the penalty
of the bond. It is conceded in the present case that what the
defendant and his sureties have been adjudged to answer for
as a breach of the bond, was because $25,000 (less about eleven
hundred dollars) of treasury notes of the United States, in the
custody of the superintendent, had been burnt and destroyed
by fire. I concede that the bondsmen would be responsible
for any loss thereby occasioned to the United States, even
though without negligence on the part of the officer in whose
custody the money had been placed.

Ifl Morgan’s case, supra, there was a suit by the United States
against a collector of revenue. It appeared in evidence that
the collector had collected about $100,000 for duties in treas-
ury notes, and had cancelled them. The notes were then put in
abundle and sent to the Treasury Department through the post
Ofﬁee,' but the bundle was lost or stolen. The Circuit Court
gave judgment to the government in the amount of the penalty
Of.the bond, which judgment this court reversed, and in its
Opinion said :
un:e:;hi gulie(;f ((iiamag}? would be the amount of the notes—
W “gls Sgg“; &LSt h‘ire,hthat they had been cancelled, and
likaly 5o snor da;a :S lt e Eg}?vern};nfan% had suffered, or was
il dam,a(re g ngd .elsks : an their amount. How ‘much
fact for the 'ur\? ) ; er all the circumstances, is a question of
S o ‘l”];t, and should be passed on by them at anothtar
iy \'i{“}w' i tim;)unt rather t'han the whole bond need, in
AMOUNt neithep h e a;v., and otj his bond, be exacted‘; and that
it % flnor 113 suretle§ can reasm‘lab] v object to pay-
all the l'n't;\r’ it - neglgct 'of himself or his agent, has caused
; 1?']in{Y1 W {Ch hg is in th_e end required to reimburse.
law this amll ch, ?Ve decide on this last question as a rr}atter of
all the u,ctual dalh only, nall}ely, that' the collector is liable for

mages sustained by his not returning the notes

a8 requj ; b
ired by law and official circulars; or for not putting
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them in the post office so as to be returned. 5 Stat. 203. But
how much this damage was is a matter of proof before the jury,
fixing the real amount likely to happen from their getting into
circulation again, as two of them did here, from delay and in
convenience in obtaining the proper vouchers to settle accounts,
for the want of evidence at the department that the notes had
been redeemed, or from any other direct consequence of the
breach of the condition of his bond, and of his instructions
under it.”

The attempt made to distingnish the present case from that
of United States v. Morgan, does not seem to me to be success
ful. Indeed the case before us presents a stronger casé ofa
substantial defence than that of Morgan’s.

To refuse this defence of a burning and total destruction of
the notes leaves the strange and anomalous spectacle of are
covery by the government on account of a damage which In
fact and in law it has not sustained. The recovery must bf
upon the contract, evidenced by the bond, to safely keep and
pay over, and in default to pay the damage up to the penalty
of the bond. This is the contract, and that there has been a
breach may be admitted at once, but the question on the part
of the obligors in the bond then comes back, what damage 1lm.s
the government suffered by reason of the failure to keep the
contract, for it is only the damage which the government I
fact has sustained that we have contracted to pay: How Cﬂ“
it be said, with the slightest reference to fact, that the d‘r{mﬂfi":
amounts to the face of the notes when those notes aré sml_l’;‘
the promise of the government to pay upon their pl’eSGH_tat:m‘
and the possibility of such presentation has ceased to eX]S’t o

But the right to set up and prove a defence of this chﬂlﬂfe“_
seems to be denied on some view of public policy, the P"”pi]ﬂ.;y
of which T admit T fail to recognize, and I also fail t0 M(mll\
the legal power of the court to deny to the obligors the u; t h“]ﬁ
of a defence which shows that no damage or a less amoun 1;1%
claimed has been sustained, because of any assumed PU2
policy. Tt is a case of contract and not of policy.

The denial of the sufficiency of the defence seeml
upon the ground that it is against the interests

ng-l y rests

of the gover™
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ment, and therefore is against the public policy of the United
States to permit any defence to be interposed in an action upon
this kind of a bond; that no matter how clearly it may be
proved that no damage has been sustained by the government,
and therefore there is nothing which the obligors have contracted
to pay, still the full amount of the face of the notes must be
paid to the government in order to reimburse it for a loss it has
never in fact sustained. And it is proof of this very fact which
isrefused on the ground of public policy. Can the government
maintain the proposition that if it has suffered in truth no loss
It can nevertheless recover either the penalty of the bond or
any less sum ¢ This is to change the legal import of the bond.
But it is nevertheless maintained that it is against public policy
to permit proof of a fact which if it really existed would un-
loubtedly constitute a defence to the claim made by the gov-
ernment.  That kind of a public policy which prevents a legal
defgnce I cannot understand. I can and do appreciate a public
policy that refuses to admit the sufficiency of a defence that
t_he property was lost by or stolen from the officer without any
fault on his part. The officer and his suretios have frequently
endeavored to have the government bear the loss which has
ilcltltl}ally .been sustained, because it happened without any fault
it 1e P‘}I‘t.of the.oﬁicer; but the courts have held that such

ence 1s insufficient on the ground that it is against public
lfhcy to recognize it as an answer to defendant’s obligation to
It):l?lycgﬁi’ bje;ause it vx;ould tend to diminish the care which the
S zfrl:’l f)thgr\v1se take of the property entrusted to his
- thf;.‘:Fact St S\;ould lgad the government into an investigation
delvaniorss r:njindtll?g or causing the loss, under very great
R i“e’otlrll . ferefore as the loss had. in fact occurred,
Sl mus; e 6; 2 the parties mu§t bear it, the courts have
e vl wher: l_tlnv whose custody it had been placed by the
o e : L was stolen or destroyed, and the proffered
P ; ;T;h eg)d to be no defence to the contract to pay
The COUI‘tSbsim le don(.i, which has therefore been enforced.
Darties mepnt l?ui’ theclde(bl what thc.s contract between the
showing there,was ey did not decide that a legal defence,

no damage, could not be interposed.
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Here, however, it seems to me plain there is no question of
public policy as to what should constitute a defence. The
amount of damage is what the defendants have promised to
pay and nothing more. Consequently, what is damage must be
shown. Now that is a question of fact, and if no damage bas
in fact been sustained, it is the legal right of the defendant to
prove it, and it cannot, as I think, be denied him on any ques
tion of public policy. This is to me a new application of the
doctrine of public policy to a strictly legal defence to the obli-
gation contained in a contract sued upon, where both parties
acknowledge the validity of such contract and the defence s
founded upon the terms of the contract about whose legal mgan-
ing there cannot, as it seems to me, be any difference of opinion.

Upon the other branch of the subject, the case shows that at
least $1182 in treasury notes were saved, although charred,
and were taken possession of by the agents of the governmen!
and were identified as to the amount and date of issue. The
defendants insisted there could be no recovery for this sum, &

the government already had the notes in its posses§i0n.})ﬂtt"‘f
objection was overruled. The sections of the Re\qseq §tatute:
of the United States, §§ 951, 957, set forth in the opinion, ar

said to render this defence insufficient, for the reasons that the

defendants had not submitted their claim for audit to the Ml
counting officers of the Treasury. These sectionsare,as St?“;"
simply reproductions of the act of 1797, which was mi 011]‘i
when the Morgan case, 11 How. 154, supra, was decided, ? :
it is not mentioned therein as an answer to the defence Se[i lil.-
by defendants. Probably the provision was not regande n:ﬁ
applicable, although it must be admitted the record does t
affirmatively show the non-presentation of the matter t0
Treasury officials. But, in my judgment, the sect
application to this case. The defendants are not se¢ ot
or credit against the government, and the provision }apg,.;.n'-
such a case, while here the question is as t0 how much b 11:] e
ernment has been damaged, and when it is shown.th‘d;*mw& it
event, it has in fact received $1182 of the $2,5.’000 lt}C “ffmt o
seems to me that, upon any basis of liability, S“cl¢ {)\; 1o
duces the claim on the part of the government, 10t %

he

jons have 10
king a clai
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son of a credit, but because the defendant never was liable
to the extent claimed, and in proving the facts which show
there never was any such liability, it cannot, as it seems to me,
be said that the defendants thereby claim a credit. They claim
no such thing, but they do claim, first, that the government
has failed to prove a cause of action for any more than a nom-
inal sum ; or, second, for any greater sum than $23,818, being
the difference between $25,000 and the $1182 already received,
and this is the extent of the cause of action proved by the gov-
ernment, after all the facts are in evidence.

The recovery in this case was not for the whole penalty of
the bond, which was §100,000, but judgment was prayed for
and recovered to the extent of $25,000, the whole amount of
the notes, not deducting the $1182 already received by the gov-
ernment.  This shows that the recovery was at least based upon
the amount of the damage and not upon the penalty, and it
Che‘refore further shows that it was indemnity, pure and simple,
\\'hlph the government claimed. Therefore it was necessary
for it to prove the damage, and in proving the defence at least
4 to §1182, the defendants were not proving a credit, but dis-
Proving to that extent the cause of action of the plaintiff.

For the reasons thus stated, I am in favor of reversing the

ud 2 o 3 i
Jucgment 0? the court below, and I dissent from the opinion of
ts court directing an affirmance.

[ am authorized to

i state that Mr. Justice Suiras concurs in
this dissent,
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