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We regard this case as within the Robbins and other similar 
cases above referred to, and it follows that the judgment of the 
Supreme Court of Tennessee, holding the complainants liable to 
pay the tax demanded, was erroneous.

The judgment of that court is, therefore, reversed, and the case 
remanded for further proceedings not inconsistent with the 
opinion of this court. It is so ordered.

Mk . Just ice  Gray  took no part in the decision of this case.

SWERINGEN v. ST. LOUIS.

ERROR TO THE SUPREME COURT OF THE STATE OF MISSOURI.

No. 187. Argued March 4, 5, 1902.—Decided April 7,1902.

The question involved in this case upon the merits is, in substance, whether 
the plaintiff is entitled to the alluvion caused by the recession of the 
Mississippi River to the extent of many -hundred feet east of the point 
where it flowed in 1852, at the time when the plaintiff’s predecessor took 
title to the property by virtue of a patent from the United States. The 
trial court held she was, and the Supreme Court of the State of Missouri 
held she was not. In the opinion of this court the case involves no Fed-
eral question, and it is dismissed on the ground of lack of jurisdiction.

The  plaintiff in error, being the plaintiff below, obtained 
judgment in the state Circuit Court for the city of St. Louis 
for the recovery of certain land described in the judgment. 
Upon appeal to the Supreme Court of the State of Missouri 
this judgment was reversed, 151 Missouri, 348, and the plain-
tiff has brought the case here by writ of error.

The action was ejectment for land described in the petition, 
which also set up a claim for the rents and profits. The answer 
of the city denied all the allegations of the petition, set up 
verse possession for ten years and acquiescence on the part o 
the plaintiff in the possession and use of the premises by t e 
city as and for a public wharf. The property described in t e
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petition is situate in the city of St. Louis, and is bounded on 
the east by the Mississippi River. The parties went to trial 
before the court, a jury being waived, and after the evidence 
was in, the issues were found in favor of the plaintiff, although 
she recovered judgment for but a portion of the property de-
scribed in her petition, the portion for which she recovered 
being part of a public wharf of the city running along the 
west line of the river, and being ninety feet along the line of 
the wharf from north to south, and running back its whole 
depth from the east line on the river to its rear or western line.

The question involved in the case upon the merits is in sub-
stance whether the plaintiff is entitled to the alluvion caused 
by the recession of the Mississippi River, to the extent of many 
hundred feet east of the point where it flowed in 1852, at the 
time when the plaintiff’s predecessor took title to the property 
by virtue of a patent from the United States called the “ La- 
beaume patent.” The trial court held she was and the Supreme 
Court held she was not.

On the trial the plaintiff offered in evidence as the source of 
her title a patent from the United States to Labeaume, dated in 
1852. It was objected to as not tending to support the issues 
in the case and as not showing plaintiff’s grantor a riparian 
owner. The objection was overruled and the patent received 
m evidence. It recites the proceedings which preceded the is-
suing of the patent, from which recitals ’it appears a concession 

land described, by the lieutenant governor of 
e Spanish province of Upper Louisiana, July 15, 1799, and a 

survey thereafter made, and the proceedings confirmed in ac- 
cor ance with the acts of Congress relating to lands in the 
province named, approved respectively March 2, 1805, and 

ar.C ISO'L and after some other recitals a description of 
the land conveyed is set forth, which commences as follows:

Begin at a stake set on the right bank of the Mississippi 
River between high and low-water mark and on the extension 

ne proc uced eastwardly from Labeaume’s southern ditch, the 
uer and most eastern corner of this survey, and the upper 

unmh1^ nkorthern ^fner of the survey of Joseph Brazeau, 
ered three thousand three hundred and thirty-two,” etc.
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Then follow in the patent what amounts to several printed 
pages, giving in detail the courses and distances of the out- 
boundaries of the land described in the patent, from the south-
eastern corner along to the western limit, thence towards the 
north and thence back towards the east until the description is 
brought to the northeastern corner of the survey, which is also 
a corner of the city of St. Louis, being the northern termination 
of the northwestern boundary line thereof. This corner is 
marked “ F ” on the plat accompanying the patent, and the de-
scription then proceeds to give the eastern line of the grant par-
allel with the Mississippi River, and commences that line in the 
following language : “ From the corner of ‘ F’ down the right 
bank of the Mississippi River, with the meanders thereof, be-
tween high and low-water mark, south nine degrees east,” etc. 
The description then goes on with six or eight different courses 
and distances, altering with the meanders of the river, down 
“ to the place of beginning.”

It appears that the east boundary line of the land described 
in this patent was at the time of the execution of the patent, in 
1852, several hundred feet west of the waters of the river, and 
at the present time is about fifteen hundred feet west thereof. 
Between those waters and the east line of the grant there was 
then what is termed on the plat accompanying and referred to 
in the patent a sand beach, which was, as stated, several hun-
dred feet in width, thus separating by that beach the east line 
of the grant from the river.

JZr. G. A. Finkelnburg, Mr. Edward S. Robert and Jfr. 
Edward P. Johnson for plaintiff in error.

Jfr. Charles Claflin Allen for defendant in error. Mr. Charles 
W. Rates and Mr. B. Schnurmacher were on his brief.

Mk . Jus tic e  Peckh am , after making the foregoing statement 
of facts, delivered the opinion of the court.

A motion was made in this case to dismiss the writ of error 
for lack of jurisdiction, and a decision of the motion was reserve
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until after an argument of the case upon the merits. The whole 
case having been argued, it becomes necessary to dispose of the 
motion to dismiss.

The motion is based upon thS averment that there is no Fed-
eral question involved, and that even if there were one, it was 
not properly raised in the court below. We think that, for the 
reasons now to be stated, the motion to dismiss must be granted.

In our judgment there is no Federal question arising by rea-
son of plaintiff’s claim under the patent put in evidence by her 
as the source of her title to the land in question. With refer-
ence to the first clause of section 709 of the Revised Statutes, 
it appears plainly that the validity of the patent has never been 
questioned. Nor has the validity of any treaty or statute of 
or authority exercised under the United States been drawn in 
question. It is a pure question of the construction of the lan-
guage used in the patent, whether the land granted therein 
reached the waters of the Mississippi River on the east, or 
whether, according to the courses and distances contained in 
the patent, the eastern limit of the land conveyed was some 
hundreds of feet west of the river. It was really a question of 
fact as to how far east the measurements of the courses and 
distances carried the boundary. There was no contention made 
as to the authority of the Government to convey the land to 
the bank of the river where the water was actually flowing, if 
it chose so to do. The decision did not touch the question as 
to how far a grant by the Government, of land bounded by the 
waters of a navigable stream, would carry the title, whether to 
high water or low water, or out to the middle of the stream.

the grant from the United States had been bounded by the 
waters of a navigable river, and the right to make the grant to 

e extent claimed by the grantee, had been denied by a grantee 
un er a State, the. denial of the validity of the authority exer-
cise m making such grant might bring the question of con-
struction within the principle decided in Packer v. Bird, 137 
U. b. 661, and Shi/vely v. BowTby, 152 U. S. 1. In Packer v.

vr it was a question how far a grant carried the title to land 
> °U?f  6 t mar&^n °f the Sacramento River, or, as stated 
y r. ustice Field, who delivered the opinion of the court in
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that case, “ The question presented is, whether the patent of the 
United States, describing the eastern boundary of the land as 
commencing at a point on the river, which was on the right and 
west bank, and running southerly on its margin, embraces the 
island within it, or whether, notwithstanding the terms of ap-
parent limitation of the eastern boundary to the margin of the 
river, the patent carries the title of the plaintiff holding under 
it to the middle of the stream. The contention of the plaintiff 
is that the land granted and patented, being bounded on the 
river, extends to the middle of the stream, and thus includes 
the island. It does not appear in the record that the waters of 
the river at the point where the island is situated are affected 
by the tides; but it is assumed that such is not the case. The 
contention of the plaintiff proceeds upon that assumption.” 
The opinion then proceeds with an examination of the question 
of what was the common law upon the subject, and whether 
that law had been adopted in the State of California where the 
land was. It was stated that it was “ undoubtedly the rule of 
the common law that the title of owners of land bordering on 
rivers above the ebb and flow of the tide extends to the middle 
of the stream, but that where the waters of the river are af-
fected by the tides, the title of such owners is limited to ordi-
nary high-water mark. The title to land below that mark in 
such cases is vested, in England in the Crown, and in this coun-
try in the State within whose boundaries the waters lie, private 
ownership of the soils under them being deemed inconsistent 
with the interest of the public at large in their use for purposes 
of commerce.”

It was said there was much conflict of opinion in the Western 
States as to what the true doctrine was, whether it was the 
common law, which decided the question by the ebb and now 
of the tides, or the law of actual navigability of the river, an 
in the case then before the court it accepted the view of the Su 
preme Court of California in its opinion as expressing the law 
of that State, “ that the Sacramento River being navigable in 
fact, the title of the plaintiff extends no farther than the e ge 
of the stream.” It was in a case involving such facts that t e 
remark was made, in the course of the opinion, that the cour s
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of the United States would construe the grants of the General 
Government without reference to the rules of construction 
adopted by the States f<5r their grants, but that whatever inci-
dents or rights attached to the ownership of property conveyed 
by the Government would be determined by the States, subject 
to the condition that their rules do not impair the efficacy of 
the grants or the use and enjoyment of the property by the 
grantee. It was a necessary case for the court to adopt one or 
the other of these two conflicting rules for the construction of 
the grants of the General Government, and in making its de-
cision as to the proper construction in such cases the court 
held that the question of construction became one of a Federal 
nature.

Shively v. Bowlby, supra, was much the same case, the con-
troversy being as to the extent of the grant of the United States 
Government of land bounded by the Columbia River in the 
State of Oregon. The question was as to how far such a grant 
extended, (the actual limitations of the boundaries, by the lan-
guage used, not being disputed,) whether in legal effect it granted 
lands under the water of the river, and the question was held 
to be a Federal one. In both cases it was decided that a grant 
by the Federal Government of land within a State, bounded by 
a navigable river, did not extend so far as to convey land below 
ordinary high water, and beyond that point the right of a gran-
tee was governed by the law of the State, and the decisions of 
those courts were therefore in each instance affirmed.

In this case no such question arises. It is not the case of 
granting lands bounded by the waters of a navigable river and 
a claim made to an island in the river in one case and to the 
lands under water in the other, where the validity of the author-
ity exercised, to the extent claimed, was drawn in question and 

e right to convey the land denied. Here no question is made 
as to the authority of the Government to convey the land to the 
Wa er s edge, if it chose to do so. The validity of its convey-
ance under the authority of the acts of Congress referred to in 

e patent was not in any way controverted or drawn in ques- 
lon y defendant, but it was simply maintained that making 

correct measurements and construing the language of the grant
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in the usual and ordinary way applicable to such instruments, 
(not at all a Federal question) the courses and distances set forth 
in the patent and its general description of the land conveyed 
did not as matter of fact bring the eastern boundary to the 
waters of the river. The issue thus made was not one of “ va-
lidity,” but one of fact as to where by the language of the grant 
was its eastern boundary line. Where such a question alone is 
involved there is not drawn in question the validity of a treaty 
or statute of or an authority exercised under the United States, 
and there is in fact no question of a Federal nature decided. 
As was remarked in Cook County v. Calumet &c. Dock Com-
pany, 138 U. S. 635, 653 : “ The validity of a statute is not 
drawn in question every time rights claimed under such statute 
are controverted, nor is the validity of an authority every time 
an act done by such authority is disputed. The validity of the 
authority7 here was not primarily denied, and the denial made 
the subject of direct inquiry. United States v. Lynch, 137 
U. S. 280 ; Baltimore & Potomac Railroad v. Hopkins, 130 
U. S. 210.”

In the first of these two cases cited, it was held that to enable 
this court to entertain jurisdiction under a writ of error upon 
the ground that the validity of an authority exercised under the 
United States was drawn in question, the validity of such au-
thority must have been denied directly and not incidentally. 
In the case before us, there was no denial of the validity of the 
grant, directly or incidentally. In the Hopkrns case, supra, it 
was held that the validity of a statute is drawn in question when 
the power to enact it is fairly open to denial and is denied, but 
not otherwise.

In Blackburn v. Portland Gold Mining Company, 175 U. S. 
571, Mr. Justice Shiras, in delivering the opinion of the court 
dismissing a writ of error, refers to several cases which we think 
are relevant here. In Borgmeyer v. Idler, 159 U. S. 408, it was 
held that the matter in controversy, being money received by 
one of the parties as an award under a treaty of the Unitet 
States with a foreign power, providing for the submission o 
claims against that power to arbitration, did not in any way 
draw in question the validity or construction of the treaty.
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Here there is no question made of the validity of the authority 
exercised, but only a question of how far in fact it was exercised.

In Gillis v. Stinchjield, 159 U. S. 658, the dispute arose con-
cerning the ownership of a mining claim. In the course of the 
opinion in the Blackburn case, referring to the Gillis case, it 
was said: “ It is true that this court put its judgment on the 
ground that the judgment of the state Supreme Court was 
based upon an estoppel, deemed by that court to operate against 
the plaintiff in error upon general principles of law, irrespective 
of any Federal question. Still the case is authority for the 
proposition that controversies in respect to titles derived under 
the mining laws of the United States may be legitimately de-
termined in the state courts, and that to enable the court to 
review the judgment in such a case it must appear not only that 
the application of a Federal statute was involved, but that the 
controversy was determined by a construction put upon the stat-
ute adverse to the contention of one of the parties.”

Here there was no construction put upon any statute, nor 
upon any authority exercised, but only a construction upon the 
language used in the patent, admitting the validity of all stat-
utes, and also the validity of any authority actually exercised, 
and the only and simple question decided was that the language 
used m the patent, assuming its validity, bounded the land con-
veyed under it, not by the river on the east, but by a line which 
was separated from the waters of the river by a sand beach 
several hundred feet in width.

The Blackburn case was followed by Shoshone Mining Com-
pany v. Butter, 177 U. S. 505, which reaffirmed the doctrine.

We conclude that no Federal question arises upon the con-
struction of the language of the patent given it by the state 
court, under the first clause of section 709 of the Revised Stat-
utes.

Nor was any Federal question raised under the third clause 
at section. Under that clause no title, etc., or authority 

xercise under the United States, was specially set up and 
... e y t e plaintiff, and there was no decision against any 

e, etc., specially set up or claimed by the plaintiff. There 
s no decision of any Federal question whatever. We do not
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hold it was necessary to plead the claim in order to show it was 
specially set up, but it must have been so referred to and men-
tioned as to show that it was present in the minds of the par-
ties claiming the right, or must have been in some way presented 
to the court. Oxley Stave Co. v. Butler County, 166 U. S. 648; 
Green Bay &c. Co. v. Patten Co., 172 U. S. 58; Columbia 
Water Power Co. v. Columbia Railway, 172 IT. S. 475; Dewey 

v. Des Moines, 173 U. S. 193, 199. And the decision that the 
grant did not extend to the river bank was not a denial of any 
authority claimed, but was only a decision that the grant did not 
in fact extend to the river, or, in other words, that the authority 
was not exercised. It was mere interpretation of the authority 
really exercised and not any denial of authority.

The plaintiff also claims that she obtained title to the land in 
question, if not under the patent, then by virtue of the provi-
sions of the act of Congress, approved June 6, 1874, 18 Stat. 
62, the first section of which is set forth in the margin.1

It does not appear in the record that any such claim was 
made in the trial court or upon appeal in the Supreme Court of 
the State. There was no denial of the validity of that act by 
the decision in question, and when the plaintiff introduced the 
patent in evidence there certainly was no claim thereby spe-
cially set up under the act of Congress. This claim does not 
seem ever to have been thought of until the case reached this 
court. At any rate, the record does not show that it was 
pleaded, proved, referred to, mentioned, or in any manner set

1 Chap . 223. An act obviating the necessity of issuing patents for certain 
private land claims in the State of Missouri, and for other purposes.

Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That all of the right, title, and in-
terest of the United States in and to all of the lands in the State of Mis-
souri which have at any time heretofore been confirmed to any person or 
persons by any act of Congress, or by any officer or officers, or board oi 
boards of commissioners, acting under and by authority of any act of Con-
gress, shall be, and the same are hereby, granted, released, and relinquishe 
by the United States, in fee simple, to the respective owners of the equita 
ble titles thereto, and to their respective heirs and assigns forever, as fully 
and as completely, in every respect whatever, as could be done by patents 
issued therefor according to law.
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up or claimed. The act does not in any event touch the point, 
as it refers to those cases in which no patents had been given, 
and does not cover the case where one had been issued and re-
ceived in entire fulfillment of the obligations of the Govern-
ment. As in our opinion the case involves no Federal question, 
the motion to dismiss will be granted on the ground of lack of 
jurisdiction.

Dismissed.

FRENCH-GLENN LIVE STOCK COMPANY -y. 
SPRINGER.

ERROR TO THE SUPREME COURT OF THE STATE OF OREGON.

No. 124. Argued January 20, 21, 1902.—Decided April 7,1902.

A Federal question was presented by the contentions of the plaintiff in 
error, and this court is of opinion, that while there was a lake abutting 
on or to the north of the lots, the plaintiff would take all land between 
the meander line and the water, and all accretions, it was competent for 
the defendant to show that there was not, at the time of the survey, nor 
since, any such lake, and to contend that, in such a state of facts there 
could be no intervening land, and no accretion by reliction.

This  was an action brought, in 1896, in the Circuit Court of 
barney County, State of Oregon, by the French-Glenn Live 
btock Company, a corporation of the State of California, against 
Alva Springer, to recover possession of a certain tract of land 
si uated in said county. The action was tried in May, 1897, 
and resulted in a verdict and judgment in favor of the defend- 
ant The cause was subsequently taken to the Supreme Court 
° T?’ and V that Court’ on AuSust U, 1899, the judg- 

en o t e Circuit Court was affirmed ; and thereupon a writ 
O error was allowed by the Chief Justice of that court, and the 
cause was brought to this court.

°o the Case’ as develoPed at the trial, were thus 
stated by the Supreme Court:
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