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MOORE v. RUCKGABER.

CERTIFICATE FROM THE UNITED STATES CIRCUIT COURT OF APPEALS 

FOR THE SECOND CIRCUIT.

No. 295. Argued November 21,1901.—Decided March 17,1902.

The war tax law of 1898 does not apply to intangible personal property lo-
cated in this country and passing by the will of an alien domiciled abroad, 
to a daughter who is also an alien domiciled abroad, although the will was 
executed in this country during a temporary sojourn here.

As the tax is not imposed upon the property but upon the succession to 
the property, the law of the country in which the succession takes place 
determines the liability to taxation.

The law does not apply to property passing under a will, if it would not 
apply in case the testator had died intestate, and as in this case the prop-
erty would have passed under the intestate laws of France, the succes-
sion is not subject to a tax here, although the will was executed in this 
country.

This  was also an action brought in the Circuit Court for the 
Southern District of New York by Ruckgaber, as executor of 
the last will and testament of Louisa Augusta Ripley-Pinede, 
against the Collector of Internal Revenue, to recover an inher- 
itance tax paid to the defendant upon certain personal property 
in the city of New York. It was argued with No. 287, ante, 578.

The material facts, as set forth in the certificate, are briefly 
as follows:

The testatrix, Louisa Augusta Ripley-Pinede, died at Zurich, 
wi zer and, on September 25, 1898, being at that time a non- 

en o the United States, and having, for at least eight 
years immediately preceding her death, been domiciled in, and 
wffl resident of’the Republic of France. She left a 
win dated November 6,1890, which was made in New York 
trix m C+0,nf01,mity to the laws of that State, where the testa- 
_nn,Was then s?j°urning> whereby she bequeathed all her per- 
von rPriiPeriy Whited States to her daughter, Carmelia 

T ° WaS ,^en’ and i® nowj also a non-resident of the 
a es, domiciled in Germany. Said will was probated 

vol . clxxxi v —38
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in the Surrogate’s Court of Kings County, New York, on Feb-
ruary IT, 1899, and letters testamentary were thereupon issued 
to the defendant in error, a resident of said county and State, 
who alone qualified as executor.

At the time of her death the testatrix owned a claim in ac-
count current against one Carl Goepel and one Max Ruckga- 
ber, Jr., constituting the firm of Schulz & Ruckgaber, both of 
whom resided in the county of Kings and State of New York. 
She was also the owner of a share of stock in The Tribune As-
sociation, a New York corporation. The testatrix was also the 
owner of bonds and coupons of divers American corporations 
hereinafter particularly described. Said chose in action, stock, 
bonds and certificate constituted all the personal property of 
every kind in the United States of America referred to in the 
said will. The value of the said property of the testatrix at 
the date of her death, September 25, 1898, as fixed and deter-
mined by appraisers duly appointed, was $105,670.70. On or 
about the 15th day of June, 1899, upon the written demand of 
the collector of internal revenue for the first district of New 
York, and under protest the executor did make and render in 
duplicate to the said collector a return of legacies arising from 
personal property of every kind whatsover, being in charge or 
trust of said executor, passing from Louisa Augusta Ripley- 
Pinède to her said daughter by her will, as aforesaid.

The following questions of law which arose out of the fore-
going facts were certified to this court :

“ 1. Can the said personal property of the non-resident tes-
tatrix, Louisa Augusta Ripley-Pinède, actually located within 
the United States at the time of her death, September 25,1898, 
be deemed to have a situs in the United States for the purpose 
of levying a tax or duty upon the transmission or receipt thereo 
under sections 29, 30 and 31 of the act of Congress entitle 
‘An act to provide ways and means to meet war expenditures, 
and for other purposes,’ approved June 13, 1898?”

“ 2. Was the transmission or receipt of the said persona 
property of the non-resident testatrix, Louisa Augusta Rip ey 
Pinède, which was actually located in the United States at 
time of her death, September 25, 1898, subject to taxation un
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der sections 29, 30 and 31 of the act of Congress entitled 1 An 
act to provide ways and means to meet war expenditures, and 
for other purposes,’ approved June 13, 1898 ? ”

Jfr. Solicitor General for the United States.

Mr. Alfred E. Hinrichs for defendant in error.

Me . Justi ce  Brown , after making the above statement, deliv-
ered the opinion of the court.

This case differs from the one just decided only in the fact 
that the will of the non-resident testatrix was executed in New 
York, November 6, 1890, during a temporary sojourn there, 
although, as in the preceding case, the testatrix was domiciled 
abroad, and bequeathed her personal property in New York to 
a daughter, who was married, and also lived abroad.

There can be no doubt whatever that, if Madame Pinède had 
died intestate, the personal property would not have passed by 
the law “ of any State or Territory,” (using the words of the 
act,) but by the laws of France. The question then is, whether 
the condition is changed, if the property pass under a will exe-
cuted in this country. In the United States v. Hunnewell, 13 
Fed. Rep. 617, cited in the preceding case, the will was exe-
cuted in I rance, but the decision of Mr. Justice Gray, holding 
that the tax was not payable, was not put upon the ground 
that the will was executed in foreign country, but upon the 
broader ground that the legacy duty was payable only upon 
the estate of persons domiciled within the United States. In 
elivering the opinion he observed : “ Section 124 ” (of the sim- 
ar act of 1864) “imposes a duty on legacies or distributive 

s ares arising from personal property ‘ passing from any per-
son possessed of such property, either by will, or by the intes- 
a e aws of any State or Territory ; ’ it does not make the duty 

paya e when ‘ the person possessed of such property ’ dies tes- 
3would not be payable if such person died intestate; 
11 i adame de la Valette had died intestate, her son would 

ave taken a distributive share 4 by the intestate laws of
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any State or Territory,’ but, if at all, by the law of France, the 
domicil of his mother at the time of her death. And sec-
tion 125, by requiring the executor or administrator to pay the 
amount of this duty ‘ to the collector or deputy collector of 
the district of which the deceased person was a resident’ leads 
to the same conclusion.”

The real question then is, as said by Mr. Justice Gray, whether 
the act makes the duty payable when the person possessed of 
such property dies testate, if it would not be payable if such 
person died intestate, although the actual question involved in 
this case differs from the one there involved, in the fact that in 
the Hunnewell case the will was executed abroad, while in the 
present case it was executed in this country.

Bearing in mind the fact that the tax in this case is not upon 
the property itself, but upon the transmission or devolution of 
such property, the question again recurs, as it did in the pre-
ceding case, whether the succession took effect in France or in 
New York. We are aided in the solution of this problem by 
the language of section 2694 of the New York Code of Civil 
Procedure, also cited in the preceding case, which is as follows : 
“Except where special provision is otherwise made by law, the 
validity and effect of a testamentary disposition of any other” 
(than real) “ property situated within the State, and the owner-
ship and disposition of such property where it is not disposed 
of by will, are regulated by the laws of the State or country of 
which the decedent was a resident at the time of his death. 
Now as, if Madame Pinède had died without leaving a will, her 
property would have passed under the intestate laws of France 
and been exempt from this tax, it follows under the Hunnewel 
case that it is equally exempt though it passed by will.

The will of Madame Pinède is confined to her personal prop-
erty in this country, and the record does not show whether s e 
was possessed of other property in France or in any other or 
eign country. If she had, that property would either pass y 
will executed there or under the intestate laws of her domic 
For reasons stated in the prior opinion, we do not thin on 
gress contemplated by this act that the estates of decease per 
sons should be split up for the purposes of distribution or axa
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tion, but that, so far as regards personal property, the law of 
the domicil should prevail.

A question somewhat to the converse of this arose in the Es-
tate of Romaine, 127 N. Y. 80, which was a proceeding to com-
pel payment of an inheritance tax by the administrator of the 
estate of Romaine, who had died intestate in Virginia, leaving 
a brother and sister resident in New York, as his next of kin. 
The act of 1887 subjected to an inheritance tax “ all property 
which shall pass by will or by the intestate laws of this State, 
from any person who may die seized or possessed of the same 
while a resident of this State, or if such decedent was not a 
resident of this State at the time of his death, which property 
or any part thereof shall be within this State.” The question 
was whether the property of Romaine, who died in Virginia in-
testate, was subject to the tax. After deciding that the tax 
applied to two classes, namely, resident and non-resident de-
cedents, the court observed: “ But does it apply to all persons 
belonging to these two classes ? It is not denied that it applies 
to all resident decedents, and to all non-resident testators, but it 
is contended that it does not apply to non-resident intestates be-
cause property ‘which shall pass ... by the intestate 
laws of this State ’ is expressly mentioned to the implied exclu-
sion of property passing by the intestate laws of other States. 
This is the position of the appellant, whose learned counsel 
c aims that the act, in its present form, was designed to meet 
cases of succession by will, but not of succession by intestacy, 
unless the intestate was a resident of this State. It is difficult, 
owever, to see why the legislature should discriminate simply 
or e purposes of taxation between the property of a non- 
esi ent decedent who made a will, and of one who did not.

is not probable that there was an intention to tax the estates 
i n°n'resi(ient testators and to exempt those of non-resident 

es a es^because there is no foundation for such a distinction.
' ' same kind, situated in the same place,

unn 6 same protection from the law, and administered 
ute t m a same way, would naturally be required to contrib- 
rpo.n Jai> } exPenses °f government upon the same basis, 

a ess o w ether its last owner died testate or intestate.”
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By parity of reasoning, we think it follows that no discrimi-
nation was intended to be made between non-residents who died 
testate, even though the will were made in this country, and 
those who died intestate; and as we have held in the preceding 
case that the law does not apply to non-residents who died in-
testate, or testate under a will executed abroad, we think it 
follows that it does not apply to deceased persons domiciled 
abroad who left property by will executed in this country.

The questions certified must, therefore, be answered in the 
negative.

Mr. Justice White and Mr. Justice McKenna concurred in 
the result.

BUSCH v. JONES.

APPT? AT, FROM THE COURT OF APPEALS OF THE DISTRICT OF COLUMBIA.

No. 96. Argued January 14, 1902.—Decided March 17,1902.

The appellees’ contention as to jurisdiction in this case is not justified for 
reasons expressed in Clark v. Wooster, 119 U. S. 322, and Beedle v. Ben-
nett, 122 U. S. 71.

This was an action to recover for infringements of a patent. The lower 
courts found as a fact that all the claims of the patent had been infringe 
by appellant, and the evidence sustains the finding. The accounting in 
the lower court, however, was had upon the basis of the validity of t e 
process, and therefore the judgment of the Court of Appeals must be re 
versed and the cause remanded with directions to that couit to reverse 
the judgment and decree of the Supreme Court, and remand the cause 
the latter, court for further proceedings in accordance with this opinion

This suit was brought by appellees against appellant for the 
infringement of letters patent No. 204,741, and letters paten 
No. 452,898, issued to Joshua W. Jones, one of the appellees. 
An accounting was prayed, and also an injunction, pending- e 
suit. The bill contained the usual allegations of invention an 
utility, and of infringement by the defendant (appellant).
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