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Counsel for Parties.

the only remedy which might be resorted to by the State was
the one therein provided for; that, in the language of Chief
Justice Marshall, ““the distinction between the obligation of a
contract and a remedy given by the legislature to enforce that
obligation exists in the nature of things, and without impairing
the obligation of the contract, the remedy may certainly be
modified as the wisdom of the nation may direct.” Sturgesv.
Crowninshield, 4 Wheat. 122.

The judgment of the Court of Civil Appeals for the Third
Judicial District of the State of Texas is

Affirmed.
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The motion made in the court below on behalf of the United States fora
continuance of this cause and the application for a rehearing were ad-
dressed to the discretion of the trial court, and this court cannotreversé
the decree below merely upon the ground that the trial court erred inits
denial of those motions; but, as it is quite clear that the record does not
contain evidence of a material character, and that the absence of such
evidence is due to the action of the trial court in not giving sufficient
time to the Government to prepare its case, this court cannot resist the
conviction that if it proceeds to a final decree upon the present record
great wrong may be done; and it reverses the decree below, without con-
sidering the merits, and remands the case with orders that leave should
be granted to both sides to adduce further evidence.

TaE case is stated in the opinion of the court.
] Mr. Marsden C. Burch for the United States, appellants.

|i Mr. J. H. McGowan for appellees.
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Mz. Jusrice Harvan delivered the opinion of the court.

This suit presents a contest between the United States and
the appellee corporations as to the right asserted by the latter
to construct over and near the Rio Grande a certain dam and
reservoir for the purpose of appropriating the waters of that
river in their private business.

By the seventh article of the treaty of February 2, 1848, be-
tween the United States and the Republic of Mexico it is pro-
vided that “the river Gila and the part of the Rio Bravo del
Norte lying below the southern boundary of New Mexico, be-
ing, agreeably to the fifth article, divided in the middle between
the two Republics, the navigation of the Gila and of the Bravo
below said boundary shall be free and common to the vessels
and citizens of both countries ; and neither shall, without the
consent of the other, construct any work that may impede or
lnterrupt, in whole or in part, the exercise of this right ; not
even for the purpose of favoring new methods of navigation.

The stipulations contained in the present article shall
not impair the territorial rights of either Republic within its
established limits.” 9 Stat. 928. And by the fourth article of
.the treaty of December 30, 1853, between the same countries,
1t was further provided that * the several provisions, stipula-
tions and restrictions contained in the seventh article of the
treaty of Guadalupe Hidalgo shall remain in force only so far
as regards the Rio Bravo del N orte, below the initial of the
§a1d boundary provided in the first article of this treaty, that
s to say, below the intersection of the 31° 47’ 30” parallel of
latitude, with the boundary line established by the late treaty

glz\'iding :said river from its mouth upwards, according to the
ktth‘ article of the treaty of Guadalupe.” 10 Stat. 1034.
Agam, by a convention between the United States and Mex-

10, concluded D

: : ecember 26, 1890, provision was made for an
mternational bho

ot undary .c'ommis.sion,' empowered, upon applica-

o );0 1e local authontles‘, to inquire whether any works were

treatg gstruc‘ted on the Rio Grande which were forbidden by
¥ stipulations. 26 Stat. 1512.

| X 5
ust before the last named convention, Congress, by the act
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of September 19, 1890, c. 907, provided : “ That the creation of
any obstruction not affirmatively authorized by law, to the nay-
igable capacity of any waters, in respect of which the United
States has jurisdiction, is hereby prohibited. The continuance
of any such obstruction, except bridges, piers, docksand wharves,
and similar structures erected for business purposes, whether
heretofore or hereafter created, shall constitute an offence, and
each week’s continuance of any such obstruction shall be deemed
a separate offence. Every person and every corporation which
shall be guilty of creating or continuing any such unlawful ob-
struction in this act mentioned, or who shall violate the provi
sions of the last four preceding sections of this act, shall be
deemed guilty of a misdemeanor, and on conviction thereof
shall be punished by a fine not exceeding five thousand dollars,
or by imprisonment (in the case of a natural person) not exceed-
ing one year, or by both such punishments, in the discretion of
the court, the creating or continuing of any unlawful obstruc-
tion in this act mentioned may be prevented and such obstruc:
tion may be caused to be removed by the injunction of any
Circuit, Court exercising jurisdiction in any district in which
such obstruction may be threatened or may exist ; and proper
proceedings in equity to this end may be instituted under the
direction of the Attorney Greneral of the United States.” 20
Stat. 426, 454, § 10.

These treaties with the above and other acts of Congress be
ing in force, the present suit was brought, May 24, 1897, if‘ the
District Court for the Third Judicial District of New Mexico—
the plaintiff being the United States of America, and the orig
inal defendant being the Rio Grande Dam and Irrigation. Com-
pany, a corporation of that Territory. By an amended bill, the
Rio Grande Irrigation and Land Company—a British corpors
tion doing business in the Territory of New Mexico—Wwas also
made defendant. The latter corporation, it is alleged, W&
organized as an adjunct and agent of the New Mexico corp
ration. y

The bill and amended bill show that the object of the suit was
to obtain a decree enjoining the defendants from commencg
or attempting to construct or build a certain dam and reservor
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or any other dam, breakwater, reservoir or other structure, or
obstruction of any character whatsoever, ¢ across the Rio Grande
or the waters thereof, or from maintaining such dam or obstruc-
tion in the Territory of New Mexico, and especially at Elephant
Butte in said Territory, or any other point on said river in said
Territory of New Mexico, as shall affect the navigable capacity
of said Rio Grande at any point throughout its course, whether
in the Territory of New Mexico or elsewhere.”

The court of original jurisdiction said it was a fact of which
it could take judicial notice, and it adjudged, that the Rio
Grande was not navigable within the Territory of New Mexico,
and it dissolved the injunction theretofore granted against the
defendants, and dismissed the suit. Upon appeal to the Su-
preme Court of the Territory that decree was affirmed, Au-
gust 24, 1890.

The case was then brought here by appeal. This court in its
opinion rendered May 22, 1899, among other things said that
to assert that Congress intended by its legislation “to confer
upon any State the right to appropriate all the waters of the
tributary streams which unite into a navigable watercourse, and
0 destroy the navigability of that watercourse in derogation of
the interests of all the people of the United States, is a con-
struction which cannot be tolerated. It ignores the spirit of
the legislation and carries the statute to the verge of the letter
and far beyond what under the circumstances of the case must
be.held to have been the intent of Congress.”  United States v.
‘ﬁlnﬂ Grande Dam and Lrrigation Company, 174 U. 8. 690, 708,
th}}eﬁermng especially to the': above act of September 19, 1890,

; Ourt. also said: “Tt is urged that the true construc-
;1;& gfbichls act limits its.applicability to obstructions in the
tha‘sc(;the pO;'ltlon of a navigable stream, an(.l that as it appears
el ;’Egy the Rio Gr:ar'lde may l?e nav1gable for a certain
el ove }1lts mouth, it isnot nav1.gabl.e' in the Territory of
K ?O,dt is statute. has no apphcablht.y. The lan.gl.la}ge
ofiise ObS,t?‘ln : _must be gwen‘ ful} scope. Itisnota p.rohlblfJOll
i 1ction to the naxvlgzjltlon, but any obstruction to the

S4Me capacity, and anything, wherever done or however
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done, within the limits of the jurisdiction of the United States,
which tends to destroy the navigable capacity of one of the
navigable waters of the United States, is within the terms of
that prohibition. Evidently Congress, perceiving that the time
had come when the growing interests of commerce required
that the navigable waters of the United States should be sub-
jected to the direct control of the National Government, and
that nothing should be done by any State tending to destroy
that navigability without the explicit assent of the National
Government, enacted the statute in question. And it would be
to improperly ignore the scope of this language to limit it to
the acts done within the very limits of navigation of a naviga-
ble stream. . . . The question always is one of fact, whether
such appropriation substantially interferes with the navigable
capacity within the limits where navigation is a recognized
fact.” 174 U. 8. 690, 708.

The decree of the Supreme Court of the Territory was re
versed by this court, and the cause was remanded ¢ with instruc-
tions to set aside the decree of dismissal, and to order an in-
quiry into the question whether the intended acts of the de
fendants in the construction of a dam and in appropriating th‘9
waters of the Rio Grande will substantially diminish the navk
gability of that stream within the limits of present navigabil
ity, and if so, to enter a decree restraining those acts to the
extent that they will so diminish.”

The mandate of this court, based upon its final order of May 2,
1899, was issued June 24, 1899. On the 14th of July, 1899, the
Supreme Court of the Territory remanded the cause to the court
of original jurisdiction to be there proceeded with in acoord-
ance with our mandate.

On the 5th day of August, 1899, the District Court heaf'd,
at chambers, an application of the defendants, based on notice
to the United States, to set the cause for final hearing upor
evidence taken under the mandate of the Supreme Court of the
Territory. That application was sustained, and the cause was
set for final hearing on the 1st day of November, 1899.

Subsequently, October 17, 1899, the United States moved the
court for a further continuance and extension of time for the
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hearing of the cause, until February 5, 1900, or such other date
as the court deemed reasonable and proper. The grounds upon
which the motion was based were stated in writing, as follows:
“That said plaintiffs have been and are unable to collect and
present to this honorable court the necessary and proper evi-
dence and oral testimony from witnesses for a proper presenta-
tion of the plaintiffs’ side of said cause, notwithstanding having
used due diligence to that end, all of which will more fully ap-
pear from an affidavit hereto attached and made a part of this
motion in support thereof, and to which the court is respect-
fully referred. The plaintiffs, as a condition for the extension
of time for the taking of testimony for the trial of said cause,
have offered and hereby offer to enter into any proper and rea-
sonable stipulation to enable the Supreme Court of the Terri-
tory of New Mexico to take jurisdiction of any appeal which
may be taken by either party at its ensuing January term, and
dispose of the cause during said term, or at any adjourned ses-
sion of the same.”

. In support of its motion for continuance, the Government
filed the affidavit of its attorney, Mr. Burch, who was specially
charged with the duty of representing its interests in this liti-
g&'tlc?n. That affidavit is too lengthy to be embodied in this
Opmmion. It is sufficient to say that it fully supported the

grounds of the motion made by the Government for further
1me,

' The motion for a continuance was sustained onl y so far as to
fix December 12, 1899, as the date for the final hearing of the

cause. The hearing was commenced on the latter day, and

continued from day to day until December 21, 1899, when the
cause was taken under advisement. On the 2d day of Janu-
ary, 1900, a finding of facts was filed in the court. In the last
P?I;a}t\graph of that finding it was stated  that the intended acts
seJ(E defendants in the .co.nstruction of a dam or dams, or re-
will m’;i’ ‘?ng In f{ppropl.r'la.tu.lg the waters of the Rio Grande,
Réred fhbul_sta.ntlally diminish the navigability of that stream
b au.ie Imits of the present navigability.” The court or-
; oy th( ecree to be prepared dismissing the bill.

' the 3d of January, 1900, the Government moved to set
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aside the findings and grant a rehearing upon the ground of
newly discovered evidence which could not by any reasonable
diligence on its part have been discovered and procured for use
on the hearing of the cause. The grounds of the motion were
stated in writing and were abundantly sustained by the affida-
vits filed therewith.

The motion for rehearing was denied, and by a final order,
entered January 9, 1900, the bill was dismissed. From that
order the present appeal was prosecuted.

At the argument of the cause our attention was called to the
action of the District Court in setting the cause for final hearing
at a date so early as the first day of November, 1899; to the
denial of the motion made on behalf of the United States on
the 17th of October, 1899, to extend the time for final hearing
to February 5, 1900; and to the order denying the motion,
made after the facts were found but before final decree, fora
rehearing. The making of the last order was specially assigned
for error.

The inquiry which this court directed to be made, namely,
whether the intended acts of the defendants in the construction
of a dam and in appropriating the waters of the Rio Grande
would substantially diminish the navigability of that stream
within the limits of present navigability was not only of great
importance, but was one that could not properly be made and
concluded within the time ordinarily required for the prepara
tlon of an equity cause for final hearing. We think that the
District Court, upon the showing made by the Government,
might well have granted the motion to postpone the final hear-
J ing to a date later than that fixed. We make the same obser-
| vations in reference to the motion for a rehearing in respect of
‘é the facts to be specially found, supported by affidavits as to
| newly discovered evidence, and made before the ﬁnal' defzreff
' was entered. The evidence set forth in those affidavits, if I
had been brought before the court, would, we think, have m&
terially strengthened the case of the United States.

i\ But the motion for the continuance of the cause, and t.he aPi;
plication for a rehearing, were addressed to the discr‘etw“.O
the trial court; and it is well settled that matters of discretiot
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or practice cannot, generally speaking, be made the basis of an
appeal, and do not constitute in themselves grounds for the re-
versal of a final decree. 2 Daniell’s Chy. Pl. & Prac. 5th ed.
*1462, and authorities cited in n. 1. *1463; Cook v. Burnley,
1L Wall. 659, 672; Frecborn v. Smith, 2 Wall. 160, 176 ; Par-
sons v. Bedford, 3 Pet. 433, 445; Wiggins v. Gray, 24 How.
303, 3065 Woods v. Young, 4 Cranch, 237 ; Sims v. Hundley,
6 How. 1, 6; Thompson v. Selden, 20 How. 194, 198; San An-
tonio v. Mehafy, 96 U. S. 312, 8315; Terre Haute & Indiana
Railway Co. v. Shuble, 109 U. S. 381, 384, We cannot there-
fore reverse the decree merely upon the ground that the trial
court erred in its denial of the motions to which we have re-
ferred.

But there are other considerations which may be properly
made the basis for the reversal of the decree to the end that
Injustice may not be done. As upon this appeal in equity the
whole case is before us, we can render such decreeas under all
EI}e circumstances may be proper. Ridings v. Johnson, 128
U.S.212, 218, 1If it appears that injustice may be done by
proceeding to a final decree upon the record as it is presented
to Us, we have the power to forbear a determination of the
merits and remand the cause for further preparation.

In-Est/w V. Lear, T Pet. 130-1, involving the validity of a
certain paper purporting to be and which had been recorded as
the last will and testament of Kosciuszko, the bill charged that
the paper was not a will, The bill made no reference to any
OFheI‘ will.  The answer insisted that the will referred to in the
bill was a valid instrament and operative. Chief Justice Mar-
Si_’fﬂl’ Sp‘_ﬂ&king for the court, said: “ Before the court can de-
;‘tﬂ:% the11ntricate questions which grow out of this will, we think
notecfjﬁry to Possess some information which the record does
Willgwg: £ It appearing that the testator had made ano‘Fher
o ;11‘0 _10f was not.m t}.le recor:d, the court said that “since

s lnn ;)meed of its existence, it would be desirable to see it.
) el‘eforeod{thl:k the case properly prepared for decision; and
A witf}?cl'[:h&t the decree' be? reversed and t'he QaL:’se re-
Bistted :S’mtg lberty to. the plaintiff to amend hls'blll. In

s V. Galbraith, 22 How. 89, 96, the question was as
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to the validity of a claim for five leagues of land. The Board
of Land Commissioners decided against the United States, upon
the ground that there was an absence of any rebutting testi-
mony that would overcome the prima jfacie case made by the
claimant. Speaking by Mr. Justice Nelson, this court said that
it was ““ of opinion that, in consideration of the doubtful char-
acter of the claim, and entire want of any merits upon the tes-
timony, the decree of the court below should be reversed, and
the case remitted for further evidence and examination.” In
lllinois Central Railroad v. Illinoss, 146 U. S. 387, one of the
questions arising in the pleadings was whether the Illinois Cen-
tral Railroad Company was entitled to maintain certain docks,
piers and wharves on the lake front at Chicago. The Circuit
Court decided that question in favor of the railroad company.
But this court was of opinion that the evidence in the record
was not adequate for the determination of that question, and
upon its own motion reversed the decree and remanded the
cause with directions for further investigation, as to enable the
court to determine whether the structures in question exten(.ied
into the lake beyond the point of practical navigability, having
reference to the manner in which commerce was conducted on
the lake.

In the present case it is quite clear that the record does not
contain evidence of a material character, and that the absence
of such evidence is due to the action of the trial courF in not
giving sufficient time to the Government to prepare its case.
We cannot resist the conviction that if we proceed to a final
decree upon the present record, great wrong may be ('10“6 to
the United States, as well as to all interested in preserving the
navigability of the Rio Grande. As the record does not show
that the representatives of the Government were chargeable
with want of diligence in their preparation of the cause, we
think that the decree should be reversed and the cause remanded,
with liberty to both parties to take further evidence.

We are the better satisfied with this disposition of the Cahse
because the questions presented may involve rights secuf'e(_1 .);
treaties concluded between this country and the Republic ©
Mexico. As the latter country cannot be indifferent to the re
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sult of this litigation and is not a party to the record the court
ought not to determine the important question before us in the
absence of material evidence, which we are not at liberty upon
this record to doubt would be in the record but for the some-
what precipitate action of the trial court.

Without considering the merits

The decree must be reversed, and the cause remanded to the
Supreme Court of New Mexico with directions to reverse the
decree of the District Court and to remand the case with
direction to grant leawe to both sides to adduce further evi-
dence. It is so ordered.

Mz. Jusrice Gray and Mg. Jusrice McKexna did not sit in
this case nor participate in its decision.

Mz. Jusrice Brewer and Mg. Justior Suiras dissented.

BOOTH ». ILLINOIS.

ERROR TO THE SUPREME COURT OF THE STATE OF ILLINOIS.

No. 201. Argued November 6, 1901.—Decided March 3, 1902.

If, Jooking at all the circumstances which attend, or may ordinarily attend
”1? pursuit of a particular calling, a State thinks that certain admitted
6Y11§ cannot be successfully reached unless that calling be actually pro-
hibited, the courts cannot interfere unless, looking through mere forms
and at the substance of the matter, they can say that the statute, enacted
i).l‘ﬂfessedly to protect the public morals, has no real or substantial rela-
100 t0 that object, but is a clear, unmistakable infringement of rights
secured by the fundamental law, ; ;

:(1);‘:2::3 z;«s.sumed j;vith regard to section 130 of the Criminal Code of I1li-
i H]‘:tll;g Optjlons to sell or buy grain or other property at a future
mod; fo : & leglslature‘ of the' State was of opinion that an effectual
e to S::‘Ppress gambling grain contracts was to declare illegal all op-
B em“; or buy at a future time; and this court cannot say that the
o) Whichp f)yed Wwere not appropriate to the end sought to be attained

1t was competent for the State to accomplish.

Judge that the legislature of Illinois transcended the
onal authority, when it enacted the statute in question.

It

This court cannot ad
of constituti

limits
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