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Syllabus.

1900, 31 Stat. 660, c. 803, a plain and adequate remedy by ap-
peal to the Circuit Court of Appeals for the Fifth Circuit from 
the interlocutory order granting an injunction. After a final 
decree an appeal to this court would lie in respect of the juris-
diction if the question were properly raised and certified, or if 
issues were raised and decided bringing the case within section 
five of the act of March 3, 1891; or to the Circuit Court of 
Appeals. The case as presented is far from being one in which 
we should regard it as a proper exercise of our jurisdiction to 
interfere with the orderly progress of the suit below by the issue 
of either of the writs applied for. In re Nev) York and Porto 
Nico Steamship Company, Petitioner, 155 U. S'. 523, 531.

The contention of counsel seems to go to the extent of in-
sisting that the proceedings in the foreclosure suit were wholly 
void, and without force and effect as to all persons and for all 
purposes, and incapable of being made otherwise; and in declin-
ing to go into the subject at large we are not to be understood 
as concurring in that proposition.

Leave denied.

WAITE v. SANTA CRUZ.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOE THE NINTH 

CIRCUIT.

No. 39. Argued April 24, 25,1901.—Decided February 24, 1902.

On the facts, as stated in the opinion of the court, the city of Santa Cruz 
is estopped to dispute the truth of the recitals in the bonds in suit m 
case, which stated that they were issued in pursuance of the act o a 
fornia of 1893, as well as in conformity with the constitution of Ca i orm 
authorizing it to incur indebtedness or liability with the assent o 
thirds of the qualified voters at an election held for that purpose, 
that all acts, conditions and things required to be done precedent to “ 
the bonds had been properly done and performed in due and aw u 
as required by law. . ,

The Circuit Court having correctly found that the parties who p 
bonds in the plaintiff’s hands were bona fide purchasers, wit on n
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of anything affecting the truth of the recitals in them, the city cannot 
escape liability by reason of the fact, disclosed by its ordinances, that the 
eighty-nine first mortgage bonds of the Water Company assumed by the 
city, were included in its refunding scheme.

As to the question whether the person who signed said bonds was or was 
not, at the time of the signature, the rightful mayor of Santa Cruz, this 
court holds—(1) that the acts of a de facto officer are valid as to the pub-
lic and third persons, although it is sometimes difficult to determine 
whether the evidence is such as to warrant a finding that a particular 
act or acts, the legality of which may be in issue, were those of a de facto 
officer: (2) That a de facto officer may be defined as one whose title is 
not good in law, but who is, in fact, in the unobstructed possession of 
an office, and discharging its duties in full view of the public, in such 
manner and under such circumstances as not to present the appearance 
of being an intruder or usurper: (3) That in such a case third persons, 
having occasion to deal with him in his capacity as such officer, are not 
required to investigate his title, but may safely deal with him upon the 
assumption that he is a rightful officer: (4) That if they see him publicly 
exercising such authority, and if they ascertain that it is generally ac-
quiesced in, they are entitled to treat him as such officer, and, if they 
employ him as such, they ought not to be subjected to the danger of 
having his acts collaterally called in question.

As the plaintiff does not own the bonds or coupons in suit in this case, but 
olds them for collection only, the Circuit Court was without jurisdic- 

tion to render judgment upon such of the claims, in suit, whether bonds 
or coupons, owned by a single perSon, firm or corporation, and which, 
considered apart from the claims of other owners, could not have been 
separately sued on by the real owner by reason of the insufficiency of the 
amount of such claim or claims.

J/a  John F. Dillon for petitioner. Mr. Harry Hubbard and 
M-r. John M. Dillon were on his brief.

Mr. James G. Maguire and Mr. F. B. Coudert, Jr., for re-
spondent.

Mr. Frank J. Sullivan filed a brief as Amicus Curiae.

Mr . Justi ce  Harlan  delivered the opinion of the court.

Was J:)rought in the name of Waite, a citizen of 
Doraf0 US^1S’ aSainst the city of Santa Cruz, a municipal cor-
and iT ° ^a^^orn^a the fifth class, to recover the principal 

a erest of certain negotiable bonds, nine in number, and
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certain negotiable coupons thereof, two hundred and eighty- 
two in number, issued April 16, 1894, in the name of the de-
fendant city.

Each bond, signed by “ Wm. T. Jeter, Mayor of the city of 
Santa Cruz,” and attested by “ O. J. Lincoln, City Clerk,” con-
tained these recitals:

“ And for the payment of the principal sum [$1000] herein 
named, and the interest accruing thereon, the said city of Santa 
Cruz is held and firmly bound, and its faith and credit and all 
the real and personal property of said city are hereby pledged 
for the prompt payment of this bond and interest at maturity.

“ This bond is one of a series of bonds of like date, tenor and 
effect, issued by the said city of Santa Cruz for the purpose of 
refunding the bonded indebtedness of said city and issuing bonds 
therefor, and providing for the payment of the same under and 
in pursuance of and in conformity with the provisions of an act 
of the legislature of the State of California, entitled ‘ An act 
to amend an act entitled “An act authorizing the common 
council, board of trustees, or other governing body of any in-
corporated city and town, other than cities of the first class, to 
refund its indebtedness, issue bonds therefor, and provide for 
the payment of the same” (approved March 15,1883),’ approved 
March 1, 1893.

“ And in pursuance of and in conformity with the constitu-
tion of the State of California, and the ordinances of the city of 
Santa Cruz, and in pursuance of and in conformity with a vote 
of more than two-thirds of all the qualified electors of said city 
of Santa Cruz, voting at a special election duly and legally 
called and held and conducted in said city as provided under 
said act, on Tuesday, the thirteenth day of March, 1894, notice 
thereof having been duly and legally given and published in 
the manner as required by law, and after the result of said elec 
tion had been canvassed, found and declared in the manner
and as required by law.

“ And it is hereby certified and declared that all acts, con i 
tions and things required by law to be done precedent to an 
in the issue of said bonds, have been properly done, happen 
and performed, in legal and due form, as required by law.



WAITE V. SANTA CRUZ. 305

Opinion of the Court.

bond ceases to bear interest when due, unless presented for pay-
ment.”

The parties having by written stipulation waived a jury, the 
case was determined in the Circuit Court upon a special finding 
of facts. The result was a judgment against the city for the 
full amount of the bonds and coupons held by the plaintiff, ex-
cept as to three coupons transferred to him by the Northern 
Counties Investment Trust Company. 89 Fed. Rep. 619. That 
judgment was reversed in the Circuit Court of Appeals with 
directions to enter judgment for the city. 98 Fed. Rep. 387. 
The case is here upon writ of certiorari granted upon the appli-
cation of the plaintiff Waite.

The propositions advanced on behalf of the city are numer-
ous, but most of them are involved in the general contention 
that there was a want of power in the city to issue the bonds 
in question, and that nothing occurred that could estop it from 
disputing its liability even to those who may have purchased 
them in good faith and for value.

The circumstances under which the bonds were executed 
should be first set forth. That being done, we will take up such 
of the questions raised by the assignments of error as are nec-
essary to be determined.

On the 16th day of September, 1889, the City of Santa Cruz 
entered into a contract with certain persons doing business un- 
er the name of Coffin & Stanton, which recited that the former 
esired to acquire, and the latter desired to furnish, a water- 

wor system for the city—the city agreeing to grant to Coffin 
nton a franchise for the construction of waterworks in 

an a ruz and that firm agreeing to construct or cause to be 
tion a wa^rworks system in conformity with specifica- 
Durch ere^ore mac^e by the city engineer. The city agreed to 
thAm e wa^erworhs after they were constructed and pay for 
Stant 6 KUm $320,000. It was also stipulated that Coffin & 
as th °c,Sf °U^ cause organized a corporation to be known 
franch' 1 ^a^er ^ompany of Santa Cruz, to which the above 
Wate 1 r S °U^ ass^ne<^’ was further provided that the 
Properf °mPan^ ^o^d execute a first mortgage upon all its 

ms, rights, titles and franchises, then owned or thereafter 
VOL. clxxxiv —20
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acquired, for the payment of bonds (not exceeding $400,000 in 
amount, except as provided in the contract) to be issued to 
Coffin & Stanton as the work of construction progressed, they 
to make all necessary cash advances. The contract provided: 
‘‘And when said Water Company shall have fully completed 
said waterworks, then said Water Company shall convey abso-
lutely to said city of Santa Cruz all its property, rights, titles 
and franchises, to have and to hold forever, subject only to the 
mortgage and to the deed of trust or escrow hereinbefore men-
tioned. . . . And said Water Company shall commence 
operations on the construction of said waterworks as soon as 
practicable, and shall have the whole completed within one year 
of such commencement.”

Pursuant to the above agreement the city, by ordinance, 
granted to Coffin & Stanton a franchise and right of way to 
construct the waterworks, and such franchise and right were 
assigned by them to the City Water Company, incorporated 
September 27, 1889.

Under date of May 1, 1890, the Water Company, pursuant 
to that agreement, executed a mortgage or deed of trust to 
secure the payment of four hundred bonds of $1000 each. 
That was done in order to obtain money for the construction 
of the proposed waterworks.

Subsequently, March 29,1892, the Water Company executed 
a deed to the city, which recited that the waterworks had been 
fully completed to the satisfaction of the city and had been 
accepted by it. By that deed the Water Company conveyed 
its entire property, rights, power, privileges and franchises o 
the city, to have and to hold the same, “ subject, however, to 
said mortgage or deed of trust, and all the obligations there y 
imposed, which bonds, mortgage or deed of trust, and ob ga 
tions, the party of the second part [the city] agree* to pay
perform.”

When the act of March 1, 1893, referred to in the bonds was 
passed, as well as at the time the bonds were issued, the consti u 
tion of California provided that “ no county, city, town, town 
ship, board of education or school district shall incur in e> 
ness or liability in any manner, or for any purpose, excee mg



WAITE V. SANTA CRUZ. 307

Opinion of the Court.

in any year the income and revenue provided for it for such 
year, without the assent of two thirds of the qualified electors 
thereof, voting at an election to be held for that purpose, nor 
unless, before or at the time of incurring such indebtedness, 
provision shall be made for the collection of an annual tax 
sufficient to pay the interest on such indebtedness as it falls 
due, and also to constitute a sinking fund for the payment of 
the principal thereof within twenty years from the time of 
contracting the same. Any indebtedness or liability incurred 
contrary to this provision shall be void.” § 18, Article XI, 
Constitution 1879.

The ordinance referred to in the bonds—the one of the 26th 
day of February, 1894, (No. 314) calling a special election of 
the qualified electors of the city to determine the question of 
refunding “ the bonded indebtedness of said city and issuing 
bonds therefor, and providing for the payment of the same ”— 
stated that “ the outstanding indebtedness evidenced by bonds 
of said city,” which “ it is proposed to refund,” consisted of 
(1) 450 bonds, of 8500 each, issued in 1889, the proceeds of 
which had been used “ in the purchase and construction of the 
city waterworks(2) 89 first mortgage bonds of the Water 
Company, of date May 1,1890, “ which said bonds outstanding 
were, at the time of the conveyance by the City Water Com-
pany to the city of Santa Cruz of the property known as the 
city waterworks, and now are, a valid lien and charge upon the 
property known as the city waterworks, and become thereby 
a part of the bonded indebtedness of the city; ” and (3) 65 
inunicipal improvement bonds of $500 each, dated Septem- 
er 23, 1887, and 26 municipal improvement bonds of $250 

each, of like date.
eacfa16 °r^^nance provided for an issue of 360 bonds of $1000 

5 payable to bearer, and carrying four per cent interest, 
aya e annually, and which should be of the character known

serials.”rpi
qu  r Same or^nauce provided for a special election on the 
of th10n the above bonds, and prescribed the form
Wo d bonds. That form contained the same recitals,

or Word, that appear in the extract from the bonds found
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at the beginning of this opinion. The ordinance thus con-
cluded : “ § 12. If, upon the canvass of the returns of said elec-
tion, it shall be found that two thirds of the voters thereat have 
voted in favor of refunding said indebtedness, issuing bonds 
therefor and providing for the payment of the same, then and 
thereafter said indebtedness shall be refunded, bonds issued 
therefor and provision made for the payment of the same in 
the manner herein and as by law provided.”

On the same day the city council passed an ordinance, No. 315, 
which provided for notice of the special election so ordered, 
such notice to describe fully the indebtedness to be refunded. 
The required notice was given and contained the same descrip-
tion of the city indebtedness proposed to be refunded as was 
given in ordinance No. 314. The election was held on the day 
fixed by the ordinance and notice. The result was that 538 
votes were cast in favor of and 57 votes against the proposed 
refunding of the city’s indebtedness. So that more than two 
thirds of the qualified electors voting were in favor of refund-
ing the then “ bonded indebtedness of the said city,” including 
the above 89 first mortgage bonds issued by the Water Com-
pany and which the city had assumed to pay when it purchased 
and took the deed for the waterworks.

On the 26th day of March, 1894, the city passed ordinance 
No. 320, which provided for refunding the indebtedness and 
issuing bonds therefor in accordance with the will of the voters 
at the special election.

That ordinance provided that each bond should contain t e 
same recitals as those set forth in ordinance No. 314 and in t e 
above notice of the special election, as well as this further reci-
tal : “ And it is hereby certified and declared that all acts, con 
ditions and things required by law to be done precedent to an 
in the issue of said bonds, have been properly done, happen 
and performed in legal and due form and as required by law.

By the same ordinance provision was made for giving no ice 
by publication of the purpose of the mayor and common conn 
cil to sell the bonds to the highest bidder, and inviting sea 
bids from purchasers, and for levying and collecting an annU 
tax for forty years to pay such bonds and coupons the money
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so collected to constitute a sinking fund for the payment of the 
principal.

In the finding of facts it was also stated that on April 11, 
1892, William T. Jeter was duly elected mayor of Santa Cruz, 
and J. Howard Bailey, J. F. Hoffman, E. G. Green and F. W. 
Lucas, on the same day, members of the common council of 
the city. The persons so elected as mayor and members of the 
common council qualified for their respective offices within ten 
days after election, and entered upon the duties of their re-
spective offices. Section three of the act of the legislature of 
California, entitled “ An act to reincorporate the city of Santa 
Cruz,” approved March 11, 1876, provides that the mayor and 
common council of said city shall hold their offices for a term 
of two years, and until their successors are duly elected and 
qualified. On the ninth day of April, 1894, Robert Effey was 
duly elected mayor of defendant city to succeed William T. 
Jeter, and duly qualified as such between eleven o’clock a . m . 
and two o’clock p. m . of April 16, 1894; and Henry G. Ensell, 
John Howard Bailey, J. D. Maher and Frank K. Roberts were, 
on April 9,1894, elected members of the common council of the 
city, all of them duly qualifying as such before the meeting of 
the council of the city held April 16, 1894. The persons so 
elected mayor and members of the common council on April 9, 
1894, with the exception of Bailey, who was reelected council-
man, did not actually enter upon their duties as officers until 
W 7, 1894, and Jeter, Bailey, Hoffman, Green and Lucas 
continued to act publicly as mayor and members of the com-
mon council of the city until May 7,1894, without protest from 
any person, and held seven meetings of the council between 
and including the date of April 16,1894, and May 7, 1894.

of the bonds and coupons sued on were in the form and 
ore ate and were signed and attested as alleged in the com- 

A *1 SOme them were signed by William T. Jeter on 
t Pn , 1894, after the qualification of his successor. Whether 

ose sued on were among those signed by Jeter after the quali- 
0 °n successor does not appear.

cit h 16» 1894, to which date the common council of the 
y a regularly adjourned, Jeter, acting as mayor, and Bailey,
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Hoffman, Green and Lucas being present and acting as the 
common council of the city, and no bids having been received 
for the purchase of the refunding bonds issued by the city un-
der ordinance 320, the proposition of Coffin & Stanton to take 
all the bonds, dated February 27, 1894, was accepted, upon the 
condition that they should furnish satisfactory security for the 
faithful performance of the agreement contained in that propo-
sition.

Jeter as mayor, and Lucas, Bailey, Hoffman and Green, as 
members of the common council, publicly met on April 23, 
1894, pursuant to adjournment of the common council, and, as-
suming to act as mayor and members of the common council 
of said defendant city, without protest or opposition from any 
one, accepted and approved a bond presented by Coffin & Stan-
ton for the faithful performance of their proposed agreement, 
and directed the clerk of the defendant city to deliver to them 
the above refunding bonds, and all of them were in accordance 
with such direction delivered to Coffin & Stanton on April 24,
1894.

All of the nine bonds and coupons sued on matured April 15,
1895, and no part of them has been paid.

Coffin & Stanton never complied with the agreement upon 
which the bonds and coupons were delivered to them, and the 
defendant city never received any consideration on account of 
the issuing of the bonds, other than the promise of Coffin 
Stanton to assume the payment of the bonds mentioned in their 
agreement.

It thus appears that the construction of the waterworks was 
brought about by the agreement between the city and Co n 
& Stanton, under which the city was to purchase such wor
when they were completed ;

That the waterworks were completed and were accept y 
the city, and the city agreed to assume and pay the outstan mg 
bonds issued by the Water Company in order to provide money 
with which to construct the waterworks, such bonds being se 
cured (as was provided for by the agreement between t e ci 
and Coffin & Stanton) by a first mortgage upon the franc 
and property of the Water Company ;
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That the city by ordinance proposed to refund its indebted-
ness under the act of 1893, describing in such ordinance 89 of 
the above first mortgage bonds of the Water Company which 
it had assumed to pay, and stating therein that those bonds 
were a valid lien and charge upon the property known as the 
city waterworks, and became thereby a part of the bonded in-
debtedness of the city;

That a special election was ordered to determine whether the 
qualified electors approved the proposed refunding;

That notice of such election was given, which described the 
bonds proposed to be refunded and which stated that the above 
89 bonds had been assumed by the city as part of the purchase 
price of the waterworks, and were a valid lien upon such works;

That more than two thirds of the qualified voters approved 
the proposed refunding, including the above 89 first mortgage 
bonds;

That the city directed that any refunding bonds issued should 
state, upon their face, by way of recital, that they were issued 
under and in pursuance of the above act of 1893, and in con-
formity with the constitution of California, the ordinance of 
the city, and with a vote of more than two thirds of all the 
qualified voters of the city at a special election duly and legally 
called, held and conducted as provided by the act of 1893; and, 

That the above bonds should upon their face further certify 
and declare that all acts, conditions and things required by law 

e done precedent to and in the issue of the bonds had been 
properly done, happened and performed, in legal and due form, 
as required by law.
f th 6 pircu^ ^ourl of Appeals was of opinion that purchasers 

°-t 6 ?n<^S were hound to take notice of the ordinances of the 
y, an that the entire issue of $360,000 in refunding bonds 

as invalid by reason of its including the $89,000 in bonds 
^CU Water ComPany} the payment of which was

CoiU1fe • u reversed the judgment of the Circuit
bonds direCti°nS t° en^er judgment for the city on the 

torv refunding act of March 1, 1893, p. 59, c. 47, amenda-
/ the act approved March 15, 1883, is as follows:



312 OCTOBER TERM, 1901.

Opinion of the Court.

“ § 1. That section one of the above-entitled act is hereby 
amended to read as follows: ‘ § 1. That whenever any incor-
porated city or town, other than cities of the first class in this 
State, has an outstanding indebtedness, evidenced by bonds and 
warrants thereof, the common council, board of trustees, or 
other governing body thereof, shall have power to submit to 
the qualified electors of such city or town, at an election to be 
held for that purpose, the question of refunding such indebted-
ness. Said election shall be called and held in the same man-
ner in which other elections are held in such city or town. The 
notice of such election shall recite the indebtedness to be re-
funded, together with the denomination, character, time of pay-
ment, rate of interest, as well as all other details of the bonds 
proposed to be issued. Such bonds shall be of the character 
known as “ serials,” one fortieth of the principal being payable 
each year, together with interest due on all sums unpaid. Said 
bonds may be issued in denominations not to exceed one thou-
sand dollars, nor less than one hundred dollars; principal and 
interest being payable in gold coin or lawful money of the 
United States, and either at the office of the treasurer of such 
city or town, or at a designated bank situated in the cities of 
San Francisco, New York, Boston or Chicago. Interest upon 
the same shall not exceed six per cent per annum, and may be 
payable semi-annually. Said bonds shall be sold in the manner 
provided by such city council, or governing body, to the highest 
bidder for not less than their face value, in the same character 
of money in which they were payable. The proceeds of such 
sale shall be placed in the treasury to the credit of the funding 
fund, and shall be applied only for the purpose of refunding 
the indebtedness for which they have been issued. Said com-
mon council, or other governing body, shall, at the time of fixing 
the general tax levy for each year, and in the same manner for 
such tax levy provided, levy and collect annually, each year, 
sufficient money to pay one fortieth part of the principal o 
such bonds, and also the annual interest upon the portion re-
maining unpaid.’ ,

“ § 2. That section two of said act be amended so as to rea 
as follows: ‘ § 2. Whenever sufficient money is in the fun mg
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fund, in the hands of the treasurer, to redeem one or more of 
the outstanding bonds proposed to be refunded, he shall publish 
once a week for two weeks in some newspaper of general circu-
lation published in such city or town, if there be any, a notice 
to the effect that he is prepared to pay such bond or bonds, 
(giving the number thereof,) and if the same are not presented 
for redemption within thirty days after the first publication of 
such notice, the interest on such bonds will cease. He shall, at 
the same time, deposit in the post office a copy of such notice, 
enclosed in a sealed envelope, with the postage paid thereon, 
addressed to the owner or owners of such bond or bonds, at the 
post office address of such owner or owners, as shown by the 
record thereof kept in the treasurer’s office. If such bond or 
bonds are not presented within the time specified in such notice, 
the interest thereon shall then cease, and the amount due be set 
aside for the payment of the same, whenever presented. All 
redemption of bonds shall be made according to the priority in 
the order of their issuance, beginning at the first number. 
Whenever such outstanding bonds are surrendered and paid, the 
treasurer shall proceed to cancel the same by endorsing on the 
face thereof the amount for which they are received, the word 

cancelled ” and the date of cancellation. He shall also keep 
a record of such bonds so redeemed, and shall make a report of 
the same to the common council, or other governing body of 
such city or town, at least once a month, accompanying the 
same therewith by the bonds which have been taken up and 
canceled.’

§ 3. That section three of said act be amended so as to read 
as o ows: ‘ § 3. All moneys which shall remain in said funding 
un after all outstanding bonds such as were proposed to be re- 

jm ed have been taken up and canceled, shall be paid into the
gPal of such city or town, and become a part thereof.’
§ 4. This act shall take effect and be in force immediately 

after its passage.”
in ^le confenfi°ns of the city is that the words “ outstand- 
t g in ebtedness, evidenced by bonds and warrants thereof,” in 
q 18 ac 0 n°f embrace the 89 bonds executed by the Water 

°mpany. Those bonds, although not executed by the city,
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certainly constituted a part of its outstanding indebtedness, for 
the reason that the city had assumed to pay them. Both the 
city authorities and the qualified electors so regarded the mat-
ter. The city’s assumption of the bonds imposed as much obli-
gation upon it to pay them as if it had itself directly executed 
and issued them. It could not acquire complete ownership of 
the waterworks without paying for them, and it took a deed 
for the waterworks expressly subject to a valid lien in favor of 
the Water Company’s first mortgage bonds, including the above 
89 bonds. In every substantial sense, therefore, these bonds 
were part of the city’s outstanding bonded indebtedness. Such 
is the argument made in behalf of the plaintiff, and its force is 
recognized. But whether this view rests upon a sound construc-
tion of the act of 1893, we need not now say. That question 
is left open for determination when it must be decided, and our 
judgment is placed upon another ground, to be now stated.

2. The refunding bonds in suit, as we have seen, recited that 
they were issued under, in pursuance of, and in conformity with 
the act of 1893, the constitution of California, and the ordi-
nances of the city of Santa Cruz, as well as in conformity with 
the vote of two thirds of all the qualified electors of the city, 
voting at a special election duly called, held and conducted, as 
provided by the above act; also, that dll acts, conditions and 
things required by law to be done precedent to and in the issu-
ing of the bonds, had been properly done and performed, in 
legal and due form, as required by law. As between the city 
and a Ionafide purchaser of such bonds, can the city be hear 
to say that the bonds were not of the class embraced by t e 
words in the act of 1893, “ outstanding indebtedness, evidence 
by the bonds and warrants thereof ? ” Is the city estoppe o 
dispute the truth of the recitals in its refunding bonds, t ere 
being nothing in such recitals indicating or suggesting t a 
they were not true ? ,

The city contends that it is not thus estopped, because e 
ordinances, under which the special election was held, disc os 
the fact that the 89 first mortgage bonds of the Water Compan 
were included in the proposed refunding; that purchasers we^ 
bound to take notice of the provisions of such ordinances; a
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that the ordinances, being examined, would have disclosed the 
fact that the bonds, although assumed by the city, were exe-
cuted by the Water Company, and not by the city. Let us 
see whether a purchaser of the bonds was bound to know what 
those ordinances contained.

The first case to which we will refer is that of Hackett v. Ot-
tawa, 99 U. S. 86,95. The municipal bonds sued on in that case 
were issued by the city of Ottawa, Illinois. They contained 
recitals to the effect that they were issued by virtue of the 
charter of the city empowering it to borrow money, issue bonds 
therefor and pledge its credit for their payment, and in accord-
ance with certain ordinances of which the titles and dates were 
given. The bonds stated upon their face that one of those 
ordinances, passed June 15, 1869, was entitled “An ordinance 
to provide for a loan for municipal purposes,” and the other, 
“An ordinance to carry into effect the ordinance of June 15. 
1869, entitled “ An ordinance for a loan for municipal purposes.” 
The principal defence was that the recital as to a loan for mu-
nicipal purposes was untrue; that the bonds were not issued 
or municipal or corporate purposes, but as a simple donation 

to a private corporation whose business was in nowise con-
nected with or under the control of the city, which facts, it was 
contended, appeared upon the faces of the ordinances them-
selves.

The constitution of Illinois provided that counties, town- 
s ips, school districts, cities, towns and villages “ may be vested 
wi power to assess and collect taxes for corporate purposes.” 

nt this court did not deem it necessary to determine what 
were corporate purposes within the meaning of the Illinois 
cons itution, saying: “ A direct decision of that question does 

o seem to be essential to the disposition of this case. We 
have °Urse^ves with stating the propositions which counsel 

J? uPon our consideration, and without expressing any 
meani ^Pln^ou as towhat are corporate purposes within the 

aiynS °f the Illinois constitution, we pass to another point, 
ent w’tiD l UI* '^u<^m®nt5 is fatal to the defence. It is consist-
tiffs i1 t 6 ^eas bY the city that the testator of plain- 

n error purchased the bonds before maturity for a valua-
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ble consideration, without any notice of want of authority in 
the city to issue them, and without any information as to the 
objects to which their proceeds were to be applied, beyond 
that furnished by the recited titles of the ordinances. For all 
corporate purposes, as we have seen, the council, if so instructed 
by a majority of voters attending at an election for that pur-
pose, had undoubted authority, under the charter of the city, 
to borrow money upon its credit and to issue bonds therefor. 
The bonds in suit, by their recitals of the titles of the ordi-
nances under which they were issued, in effect, assured the 
purchaser that they were to be used for municipal purposes, 
with the previous sanction, duly given, of a majority of the le-
gal voters of the city. If he would have been bound, under 
some circumstances, to take notice, at his peril, of the provi-
sions of the ordinances, he was relieved from any responsibility 
or duty in that regard by reason of the representation, upon 
the face of the bonds, that the ordinances under which they 
were issued were ordinances ‘ providing for a loan for munici-
pal purposes.’ Such a representation by the constituted author-
ities of the city, under its corporate seal, would naturally avert 
suspicion of bad faith upon their part, and induce the purchaser 
to omit an examination of the ordinances themselves. It was, 
substantially, a declaration by the city with the consent of a 
majority of its legal voters, that purchasers need not examine 
the ordinances, since their title indicated a loan for municipa 
purposes. The city is therefore estopped, by its own represen-
tations, to say, as against a bona fide holder of the bonds, t a 
they were not issued or used for municipal or corporate pur 
poses. It cannot now be heard, as against him, to dispu e 
their validity. Had the bonds, upon their face, made no re er 
ence whatever to the charter of the city, or recited only t ose 
provisions which empowered the council to borrow money upon 
the credit of the city and to issue bonds therefor, the lia i J 
of the city to him could not be questioned. Much less can1 
be questioned, in view of the additional recital in the on s, 
that they were issued in pursuance of an ordinance P10V1,1D 
for a loan for municipal purposes; that is, for purposes au 
ized by its charter. Supervisors v. Schenck^ 5 Wall. 7
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would be the grossest injustice, and in conflict with all the 
past utterances of this court, to permit the city, having power 
under some circumstances to issue negotiable securities, to es-
cape liability upon the ground of the falsity of its own repre-
sentations, made through official agents and under its corporate 
seal, as to the purposes with which these bonds were issued. 
Whether such representations were made inadvertently, or 
with the intention, by the use of inaccurate titles of ordinances, 
to avert inquiry as to the real object in issuing the bonds, and 
thereby facilitate their negotiation in the money markets of 
the country, in either case, the city, both upon principle and 
authority, is cut off from any such defence.” The same prin-
ciples were announced in Ottawa v. National Bank, 105 IT. S. 
342, 343.

A case directly in point is that of Evansville v. Dennett, 161 
U. 8. 434, 443. That was an action on negotiable bonds paya-
ble to bearer and issued by the city of Evansville, Indiana, in 
payment of a subscription of stock in a railroad company. 
Each bond recited that it was issued in payment of such sub-
scription, “ made in pursuance of an act of the Legislature of 
the State of Indiana, and ordinances of the city council of said 
city, passed in pursuance thereof.” There were other negotia-
te bonds involved in that suit, which were issued by the city, 

each reciting that it was issued by virtue of the city’s charter, 
y virtue of a certain act of Assembly (its title and date being 

given), and by virtue of certain resolutions of the city council 
° named dates; and that the faith, credit, real estate, reve-
nues and all resources of the city were irrevocably pledged for

6 payment of principal and interest. It was contended in 
a case that the ordinances of the city, if examined, would 
ow t at the election held in the city upon the question of 

suing onds was not legally held, and therefore that the 
°n Were iSSUed without authority and were void. This 

fore LU^On.a rev^ew f°rmer decisions, said : “ As, there- 
e’ 6 rec^a^s bonds import compliance with the city’s 
f er’ Pur°hasers for value having no notice of the non- 

behind08^Ce coilditi°ns precedent, were not bound to go
lu the statute conferring the power to subscribe, and to
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ascertain, by an examination of the ordinances and records of 
the city council, whether those conditions had, in fact, been 
performed. With such recitals before them they had the 
right to assume that the circumstances existed which authorized 
the city to exercise the authority given by the Legislature.”

The only other case to which we need refer upon this point 
is Gunnison County Commissioners n . Pollins, 173 U. S. 255, 
262, 274, 275. That was a suit upon negotiable coupons at-
tached to negotiable bonds executed by the Board of Commis-
sioners of Gunnison County, Colorado, and which recited that 
they were issued “ in exchange at par for valid floating indebt-
edness of the county outstanding prior to September 2,1882, 
under and by virtue of and in full conformity with the pro-
visions of an act of the General Assembly of the State of Colo-
rado entitled 4 An act to enable the several counties of the State 
to fund their floating indebtedness,’ approved February 21, 
1881; that 4 all the requirements of law have been fully complied 
with by the proper officers in the issuing of the bond ; ’ that the 
total amount of the issue did 4 not exceed the limit prescribed 
by the constitution of the State of Colorado; ’ and that such 
issue had been authorized by a vote of a majority of the duly 
qualified electors of the county, voting on the question at a 
general election held in the county on the 7th of November, 
1882.”

The question presented was whether such recitals estopped 
the county from asserting against a bona fide holder for value 
that the bonds created an indebtedness in excess of the limit 
prescribed by the constitution of Colorado. The principal de-
fence was that the purchaser of the bonds was bound to take 
notice of the orders and records of the county commissioners 
authorizing the issue of the refunding bonds, and that an exam-
ination of those orders would have disclosed the fact that t e 
bonds were in excess of the limit prescribed by the constitution 
of the State. ,

After a review of previous cases, namely, Buchanan n . 
field, 102 U. S. 278, 290, 292; Orleans v. Pratt, 99 U. S. 676; 
Northern Bank of Toledo v. Porter Township, 110 TJ. S. 6 ; 
616, 619; Dixon County v. Field, 111 U. S. 83, 92-94;
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County n . Graham, 130 U. S. 674, 680, 683-684; Chaffee County 
v. Potter, 142 U. S. 355, 363,364, 366, and Sutliff v. Lake County 
Commissioners, 147 U. S. 230, 235, 237-8, this court held that 
the Gunnison case was controlled by the decision in Chaffee 
County v. Potter, which was a suit on coupons of negotiable 
municipal bonds that contained the same recitals as were made 
in the Gunnison County bonds. We said: “It was expressly 
decided in the Chaffee Cov/nty case that the statute under which 
the bonds there in suit (the. bonds here in suit being of the 
same class), authorized the county commissioners to determine 
whether the proposed issue of bonds would in fact exceed the 
limit prescribed by the constitution and the statute; and that 
the recital in the bond to the effect that such determination had 
been made, and that the constitutional limitation had not been 
exceeded, taken in connection with the fact that the bonds 
themselves did not show such recital to be untrue, estopped the 
county, under the law, from saying that the recital was not true. 
We decline to overrule Chaffee Country v. Potter, and upon the 
authority of that case, and without reexamination or enlarging 
upon the grounds upon which the decision therein proceeded, 
we adjudge that as against the plaintiff the county of Gunnison 
is estopped to question the recital in the bonds in question to 
the effect that they did not create a debt in excess of the con-
stitutional limit, and were issued by virtue of and in conformity 
with the statute of 1881, and in full compliance with the re-
quirements of law.” Again: “ It is insisted with much earnest-
ness that the principles we have announced render it impossible 
or a State, by a constitutional provision, to guard against ex-

cessive municipal indebtedness. By no means. If a state con-
stitution, in fixing a limit for indebtedness of that character, 
s ould prescribe a definite rule or test for determining whether 

at limit has already been exceeded or is being exceeded by any 
particular issue of bonds, all who purchase such bonds would do 
SO subject to that rule or test, whatever might be the hardship 

e case of those who purchased them in the open market in 
good faith. Indeed, it is entirely competent for a State to pro-

6 y statute that all obligations, in whatever form executed 
y a municipality under its existing laws, shall be subject to any
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defence that would be allowed in cases of non-negotiable instru-
ments. But for reasons that every one understands, no such 
statutes have been passed. Municipal obligations executed un-
der such a statute could not be readily disposed of to those who 
invest in such Securities.”

Applying to the present case the principles heretofore an-
nounced by this court, is there any escape from the conclusion 
that the city of Santa Cruz is estopped to dispute the truth of 
the recitals in the bonds in suit, which stated that they were 
issued in pursuance of the act of 1893 as well as in conformity 
with the constitution of California authorizing it to incur in-
debtedness or liability with the assent of two thirds of the qual-
ified voters at an election held for that purpose, and that all 
acts, conditions and things required by law to be done prece-
dent to issuing the bonds had been properly done and performed 
in due and lawful form as required by law ? We think not.

The city of Santa Cruz had power, under the Constitution 
and laws of California, to refund its outstanding indebtedness, 
evidenced by bonds and warrants. The nature and extent of 
such indebtedness were matters peculiarly within the knowl-
edge of its constituted authorities. When, therefore, the re-
funding bonds in suit were issued with the recitals therein con-
tained, the city thereby represented that it issued them under and 
in pursuance of and in conformity with the act of 1893 and the 
constitution of the State. As nothing on the face of the bonds 
suggested that such representations were false, purchasers had 
the right to assume that they were true, especially in view of 
the broad recital that everything required by law to be done 
and performed before executing the bonds had been done and 
performed by the city. As there was power in the city to is-
sue refunding bonds to be used in discharging its outstanding 
indebtedness of a specified kind, purchasers were entitled to 
rely upon the truth of the recitals in the bonds that they were 
of the class which the act of 1893 authorized to be refunde ■ 
They were under no duty to go further and examine the or i 
nances of the city to ascertain whether the recitals were fa se. 
On the contrary, purchasers could assume that the ordinances 
would disclose nothing in conflict with the recitals in the bon
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The Circuit Court having found—and as we think correctly 
I —that the “ assignors ” of the plaintiff, that is, the parties who 

placed the bonds in his hands, were loona fide purchasers, with- 
' out notice of anything affecting the truth of the recitals in them, 

our conclusion is that the city cannot escape liability by reason 
of the fact, disclosed by its ordinances, that the 89 first mort-
gage bonds of the Water Company assumed by the city were 
included in its refunding scheme.

3. It is said, however, that the act of 1893 was repugnant to 
the constitution of California, in that it is a special law, relat-
ing to a subject concerning which that Constitution required 
all laws to be general. In City of Los Angeles v. Teed, 112 
Cal. 319, 328, 329, the validity of the act of 1883 and that of 
1893 amendatory thereof having been questioned by counsel, 
the Supreme Court of California said : “ On March 15,1883, an 
act was passed (Stat. 1883, p. 370) authorizing the governing- 
body of every municipal corporation, other than cities of the 
first class, to fund or refund any indebtedness of the corpora-
tion by a vote of four fifths of their number. That act au-
thorized the issue of bonds, to be exchanged for any existing 
indebtedness, or to be sold for money to be applied to the pay-
ment of such indebtedness. It is contended that this act vio-
lates the provision of the constitution against special legislation.

nt there can be no question that the act classifying municipal 
corporations is constitutional, Pritchett v. Stanislaus County,

Cal. 310, and that in matters pertaining to municipal organ-
ization the legislature may make different regulations for the 

erent classes so created. Pasadena v. Stimson, 91 Cal. 249. 
e subject-matter of the act in question—the funding of mu- 

mcipa indebtedness—is ‘ peculiarly a matter pertaining to muni-
in? organizations, and still more peculiarly a matter as to which 

snVN ^ar^e P°Pubition require different provision from that 
for a e?° C^^es or towns of small population.’ The act is, there- 
189^ °^nox^ous> to that objection.” Referring to the act of 
valid 6 C°Urt : “ It contended that this act also is in-
act of 1 ^e^s^atton ; but what we have said as to the 
in,, f T3 °n this 9uestion applies equally to this act.” Noth- 
“g further need be said upon this question.

VOL. CLXXXIV—21
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4. Another defence is that Jeter, who signed the bonds, was 
not the rightful mayor of Santa Cruz. The facts bearing upon 
this point have been heretofore stated and need not be repeated. 
The Circuit Court said:

“ It is claimed by the defendant that, as it is not shown that 
the bonds sued on were signed by Wm. T. Jeter before the 
qualification of his successor in the office of mayor, the plain-
tiff has failed to prove that the bonds were signed by an officer 
authorized to do so, and they must therefore be held void, even 
in the hands of bona fide purchasers, under the rule declared in 
Coler v. Cleburne^ 131 U. S. 162. That case is not authority 
for the proposition that the action of a de facto officer in sign-
ing bonds would not be as binding upon the municipality for 
which he assumes to act as that of an officer de jure; and it 
seems clear to me that if Jeter was the de facto mayor when 
he signed the bonds sued on, then such signature by him was 
a compliance with the ordinance requiring them to be signed 
by the mayor; and so, also, if he was de facto mayor, and those 
assuming to act as the common council of the defendant were 
de facto members of the common council at the time when he 
and they assumed as mayor and common council to accept the 
proposition of Coffin & Stanton in relation to the bonds, and 
directed their delivery to that firm, then such acts upon their 
part are to be treated, so far as concerns the public and third 
persons having an interest in what was done by them, as the 
acts of the de jure mayor and common council of the city. T e 
rule that the acts of a de facto officer are valid as to the public 
and third persons, is firmly established, although it is sometimes 
difficult to determine whether the evidence is such as to war 
rant a finding that a particular act or acts, the legality of w i 
may be in issue in a given case, were those of a de facto o c^‘ 
The contention of the defendant is that Jeter was not t e 
facto mayor at the time of the signing and delivery of the on > 
nor were the old members of the common council, who con n 
ued to act as such after the qualification of their successo , 
and until after the bonds were delivered to Coffin & tan , 
de facto members of the common council of defendant, a 
the qualification of their successors. Whether one was or
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not a de facto officer at the time when he assumed to perform 
duties belonging to a public office, is a mixed question of law 
and of fact, State ex ret. Van Arminge n . Taylor, 108 N. C. 196; 
8. C., 12 L. R. A. 202; United States v. Alexander, 46 Fed. Rep. 
728. And in passing upon the question presented by defend-
ant’s contention upon this point, it is necessary to first consider 
what facts are sufficient to constitute a de facto officer. A de 
facto officer may be defined as one whose title is not good in 
law, but who is in fact in the unobstructed possession of an 
office and discharging its duties in full view of the public, in 
such manner and under such circumstances as not to present 
the appearance of being an intruder or usurper. When a per-
son is found thus openly in the occupation of a public office, 
and discharging its duties, third persons having occasion to deal 
with him in his capacity as such officer are not required to in-
vestigate his title, but may safely act upon the assumption that 
he is a rightful officer. Thus it is said in Petersilea v. Stone, 
119 Mass. 468 : « Third persons, from the nature of the case, 
cannot always investigate the right of one assuming to hold an 
important office, even so far as to see that he has color of title 
to it by virtue of some appointment or election. If they see 
im publicly exercising its authority, if they ascertain that this 

is generally acquiesced in, they are entitled to treat him as such 
o cer, and, if they employ him as such, should not be subjected 
°t e danger of having his acts collaterally called in question.” 
After referring to Johns v. People, 25 Mich. 503; Attorney 
oneral v. Crocker, 138 Mass. 214; Hamlin n . Kassafer, 15 Ore-

gon 456; State v. Williams, 5 Wis. 308, and Magneau v. City 
J freemont, 30 Neb. 843, the Circuit Court said: «The fore- 
omg cases sufficiently illustrate the principle upon which courts 

a X lnJ^ercnining whether one who has assumed to act as 
rema' °er Was ^me an officer de facto, and it only 
havel)S ° ru^e they establish to the facts which
in doinGen a 5ea^ s^ated as appearing in the present case, and 
that i’r  h  S<i t  ere  *S one concffision that can be reached, and 
Cruz and& ^aS the de facto mayor of the city of Santa 
he sio-ned tK \e s^xt®ent^ ^ay °f April, 1894, at the time when 

e onds in question, and he and the persons who
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assumed to act as members of its common council, on the six-
teenth and twenty-third of April, 1894, were on those days the 
de facto mayor and the de facto members of the common coun-
cil of the defendant city.”

We are entirely satisfied with the treatment of this question 
by the Circuit Court, and deem it unnecessary to make any 
additional observations.

5. All of the bonds and coupons sued on were duly transferred 
to the plaintiff before the commencement of this action. It is 
agreed that he had at the bringing of this action the legal title 
to all of them, although he paid no money consideration for the 
transfer, and that the bonds and coupons were transferred to
him for collection only.

It is contended by the defendant that it does not appear that 
the Circuit Court had jurisdiction, since the citizenship of the 
persons who put the bonds in the plaintiff’s hands for collection 
is not set forth.

Prior to the passage of the Judiciary Act of August 13,1888, 
c. 866, 25 Stat. 433, it was the settled rule that the holder of a 
negotiable instrument payable to bearer was not an “ assignee 
thereof within the meaning of the Judiciary Act of 1789, c. 20, 
or the act of March 3, 1875, c. 137, but was the holder in virtue 
of an original and direct promise moving from the maker to the 
bearer, and could sue without reference to the citizenship o 
the original or any intermediate holder. Thompson v. PermM,
106 U. S. 589, 592-3.

The above act of 1888 did not change this rule, but it made 
some alteration of former statutes. Its first section exclud 
from the cognizance of any Circuit or District Court of t e 
United States “ any suit, except upon foreign bills of exchange, 
to recover the contents of any promissory note or other c ose 
in action in favor of any assignee, or of any subsequent ho er 
if such instrument be payable to bearer and be not ma e y 
any corporation, unless such suit might have been prosecute m 
such court to recover the said contents if no assignmen
transfer had been made.” 25 Stat. 434. .

The defendant, the city of Santa Cruz, is a corporation wi 
the meaning of that section. Loeb v. Columbia, Towns ip,
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U. S. 472, 485. So that, in respect of the bonds and coupons 
here in suit—they being payable to bearer and having been 
made by a corporation—the complaint need not have disclosed 
the citizenship of any previous holder of the bonds. It shows 
—and nothing more was necessary so far as citizenship was con-
cerned—a diversity of citizenship as between the holder of the 
legal title to the bonds and coupons and the defendant city.

But the act of 1888 did not repeal the fifth section of the act of 
March 3,1875, c. 137, Lehigh Mining & Mfg. Co. v. Kelly, 160 
U. S. 327, 339 ; Lake Co. Comrs. v. Dudley, 173 U. S. 243, 251, 
which provides “ that if, in any suit, commenced in a Circuit Court 
or removed from a state court to a Circuit Court of the United 
States, it shall appear to the satisfaction of said Circuit Court, any 
time after such suit has been brought or removed thereto, that 
such suit does not really and substantially involve a dispute or 
controversy within the jurisdiction of said Circuit Court, or that 
the parties to said suit have been improperly or collusively 
made or joined, either as plaintiffs or defendants, for the pur-
pose of creating a case cognizable or removable under this act, 
the said Circuit Court shall proceed no further therein, but shall 
dismiss the suit or remand it to the court from which it was re-
moved as justice may require, and shall make such order as to 
costs as shall be just.” 18 Stat. 470, 472.

Does the present case come within this provision of the act 
of 1875 in respect of any cause of action embraced in it ? It 
does not, if the only objection to the jurisdiction of the Circuit 

ourt is that the plaintiff was invested with the legal title to 
t e bonds and coupons simply for purposes of "collection. But 

the transfer was made for the purpose, in any way, of creating 
a case cognizable in the Circuit Court, of which it could not 
o erwise have taken cognizance, then the duty of this court is 
o ta e notice of that fact and give effect to the statute of 1875.

etealf v. Watertown, 128 U. S. 586, 587, and authorities there 
e The jurisdiction of the Circuit Court, it must be observed,

S on the citizenship of the parties and the value 
e matter in dispute. If the transferrers of the plaintiff 

ere citizens of States other than California, as they seem to 
Ve een’ ea°h could have sued in the Circuit Court, if the
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amount in dispute was sufficient; and therefore the transfers in 
such cases were not a fraud on the jurisdiction of the Circuit 
Court, so far as the question of diverse citizenship was concerned. 
But if the transfer enabled the plaintiff to embrace in his suit a 
claim or claims against the city of which the Circuit Court 
could not have entertained jurisdiction, at the suit of the trans-
ferrer, because of the insufficiency of the amount in dispute, 
then the act of 1875 would apply.

This question was presented and decided in Bernards Town-
ship v. Stebbins, 109 U. S. 341, 355, 356, which was an action on 
negotiable bonds brought in the Federal court sitting in New 
Jersey, the plaintiffs being citizens of New York and the de-
fendant a municipal township of New Jersey. Referring to 
the decision in Williams v. Nottawa, 104 IT. S. 209, we said 
that it “ establishes that the Circuit Court of the United States 
cannot, since the act of 1875, entertain a suit upon municipal 
bonds payable to bearer, the real owners of which have trans-
ferred them to the plaintiffs of record for the sole purpose of 
suing thereon in the courts of the United States for the benefit 
of such owners, who could not have sued in their own names, 
either by reason of being citizens of the same State as the de-
fendant, or by reason of the insufficient value of their c Iomm . 
The principle of that decision is equally applicable to suits in 
equity to assert equitable rights under such bonds.” Again, in 
the same case: “ It follows, that these bills should have been 
dismissed so far as regarded the bond for $200, owned by a 
citizen of New York in the first case, and also to all the bon s 
owned by citizens of New Jersey in either case. But no vai 
objection has been shown to the maintenance of these bills, so 
far as regards those bonds of which plaintiffs are the bearers, 
and which are actually owned, either by themselves, or by ot er 
citizens of New York or Pennsylvania, to a sufficient amoun 
by each owner to sustain the jurisdiction of the Circuit Court.

The same view of the act of 1875 was taken in Lake Commis 
sioners n . Dudley, 173 U. S. 243, 252, which was an action upon 
coupons payable to bearer. This court said : “ From the evi 
dence in this cause of Dudley himself it is certain that he oes 
not in fact own any of the coupons sued on, and that his name,
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with his consent, is used in order that the Circuit Court of the 
United States may acquire jurisdiction to render judgment for 
the amount of all the coupons in suit, a large part of which are 
really owned by citizens of Colorado, who, as between them-
selves and the Board of Commissioners of Lake County, could 
not invoke the jurisdiction of the Federal court, but must have 
sued, if they sued at all, in one of the courts of Colorado. It 
is true that some of the coupons in suit are owned by corpora-
tions of New Hampshire, who could themselves have sued in the 
Circuit Court of the United States. But if part of the coupons 
in question could not by reason of the citizenship of the owners 
have been sued on in that court, except by uniting the causes 
of action arising thereon with causes of action upon coupons 
owned by persons or corporations who might have sued in the 
Circuit Court of the United States, and if all the causes of ac-
tion were thus united for the collusive purpose of making a 
case’ cognizable by the Federal court as to every issue made 

by it, then the act of 1875 must be held to apply, and the trial 
court, on its own motion, should have dismissed the case with-
out considering the merits.”

Does the record show that the Circuit Court was without 
jurisdiction of some of the causes of action embraced by the 
complaint? We say “record,” because this court will not re-
verse a judgment for want of jurisdiction in the Circuit Court, 
1 its jurisdiction sufficiently appears either from the pleadings 
Q90fr°m the record- Railway Company ,v. Ramsey, 22 Wall. 
322; Briges v. Sperry, 95 U. S. 401; Robertson n . Cease, M

• • 646, 648. The complaint here shows diverse citizenship, 
as etween the plaintiff and the defendant city, but the record 
revea s the fact that the plaintiff included in his suit a large 
num er of claims owned by citizens of States other than Cali- 
ornia, ut which, by reason of their small amount, could not 
ave een sued on separately in the Circuit Court by the per-

?r corPorations, the real owners, who put them in plain-
tiff’s hands for collection.
• h ^ere can 110 doubt. The entire issue of refund- 
0 WaS 360’ $1000 each, numbered consecutively from

nee hundred and sixty. They were of the character
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known as “ serials,” each series consisting of nine bonds. The 
first series included the bonds numbered from one to nine, both 
inclusive, and each succeeding series included the nine bonds 
numbered consecutively after those embraced in the next pre-
ceding series. The bonds of the first series fell due April 15, 
1895, and were the only bonds that had become due when the 
present action was brought. The remaining series were made 
payable in consecutive order on the 15th day of April in each 
succeeding calendar year thereafter until and including the 
year 1934. Now, this suit is for the amount due on nine of 
the forty bonds of $1000 each, constituting the first series, and 
falling due April 16, 1895, and two hundred and eighty-two 
coupons of $50 each, all which coupons, above the coupon of 
bond No. 40 of the first series, were attached to bonds that 
were not yet due. No owner of a $50 coupon attached to a 
bond not due could have sued upon it in the Circuit Court. 
Each coupon of that amount was a complete instrument, capa-
ble of supporting a separate action, in the proper forum, with-
out reference to the maturity or ownership of the bonds to 
which they were attached. Koshkonong n . Burton., 104 L. S. 
668, and authorities there cited; Elgin v. Marshall, 106 U. S. 
578. No owner of coupons, aggregating less than $2000, could 
have sued in the Circuit Court by reason of the bonds to which 
they were attached (but which were not due) exceeding the ju-
risdictional amount. But when the several owners of $50 cou-
pons which were due, but which coupons were attached to 
bonds not due, put them all in the hands of the plaintiff or 
collection, the amount appeared to be sufficient for purposes o 
jurisdiction. Thus a case was made by which the Circuit our 
was led to take cognizance of certain claims too small for i 
jurisdiction if they had been severally sued on by the rea 
owners, although there was jurisdiction as to the parties w o 
owned eight of the nine bonds in suit. It also appears a 
one of the transferrers of the plaintiff owned only one out 
of a $1000. The value of the matter in dispute, as to him, was 
only the amount of that bond and one coupon of $50.

We adjudge that, as the plaintiff does not own the bon 
coupons in suit, but holds them for collection only, the ire
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Court was without jurisdiction to render judgment upon any 
claim or claims, whether bonds or coupons, held by a single 
person, firm or corporation against the city and which, consid-
ered apart from the claim or claims of other owners, could not 
have been sued on by the real owner by reason of the insuffi-
ciency of the amount of such claim or claims.

The specifications of error assigned cover eighty pages of 
the elaborate brief of counsel for the city. They present many 
minor questions that are not discussed in this opinion. But 
what has been said embraces every point of substance or that 
requires consideration and disposes of the case upon its real 
merits.

The judgment of the Circuit Court of Appeals is reversed, 
with directions to the Circuit Court to set aside its judg-
ment and enter such judgment as may he in conformity 
with this opinion.

CLARK v. TITUSVILLE.

ERBOR to  THE SUPREME COURT OF THE STATE OF PENNSYLVANIA.

No. 91. Argued and submitted January 14,1902.—Decided March 3,1902.

e city government of Titusville, in Pennsylvania, imposed a license tax 
hold1 thXS°.nS carrying on certain occupations in that city. This court 
the 8 WaS a ^aX °D Pr*vilege of doing business, regulated by 
th«» TTU^UIi^ ^ie sa^es> and was not repugnant to the Constitution of 
the United States.

The  case is stated in the opinion of the court.

^Tr. Eugene Mackey for plaintiff in error.

on vc George Frank, Brown for defendant in error, submitted 
on his brief.
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