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AT
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HOLZAPFEL’S COMPOS^ONSc^dPANY v. RAHT- 
JEN’S AMEM^PCO^iiSITION COMPANY.

CERTIORARI TO THE COuS^ OF APPEALS FOR THE SECOND CIRCUIT.

No. 54. Argued April 25, 26,1901.—Decided October 21,1901.

This was a controversy relating to a trade-mark for protective paint for 
ships’ bottoms. The Court held :
(1) That no valid trade-mark was proved on the part of the Rahtjens 

Company in connection with paint sent from Germany to their 
agents in the United States, prior to 1873, when they procured a 
patent in England for their composition;

(2) That no right to a trade-mark which includes the word “ patent,” 
and which describes the article as “patented,” can arise when 
there has been no patent;

(3) That a symbol or label claimed as a trade-mark, so constituted or 
worded as to make or contain a distinct assertion which is false, 
will not be recognized, and no right to its exclusive use can be 
maintained;

(4) That of necessity when the right to manufacture became public, the 
right to use the only word descriptive of the article manufactured 
became public also;

(5) That no right to the exclusive use in the United States of the words 
“ Rahtjen’s Compositions ” has been shown.

The  respondent, a New York corporation, commenced this 
suit in equity in the Circuit Court for the Southern District of 

vo l . clxxxi ii—1 (1)
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New York, against the petitioner, which is a foreign corpora-
tion, organized under the laws of the Kingdom of Great Britain, 
and having a place of business in the city of New York, to re-
strain it from the use of the trade-mark which the respondent 
averred it had acquired in the name “ Rahtjen’s Composition ” 
and to obtain an accounting of the profits and income which 
the petitioner had unlawfully derived from the use of such 
trade-mark, and which it had by reason thereof diverted from 
the respondent. Issue was taken on the various allegations in 
the bill, and upon the trial the Circuit Court dismissed the 
same, 97 Fed. Rep. 949; but upon appeal to the Circuit Court 
of Appeals the decree of the Circuit Court was reversed and 
the case remanded to that court with instructions to enter a 
decree enjoining the petitioner from selling or offering to sell 
Rahtjen’s Composition under that name, and from using the 
name upon its packages or in its advertisements. 101 Fed. Rep. 
257; 41 C. C. A. 329.

Judge Wallace dissented from the judgment and opinion of 
the Circuit Court of Appeals, holding that the case was properly 
decided in the court below, and that the decree ought to be af-
firmed.

The defendant and petitioner then prayed this court for a 
writ of certiorari, which was granted, and the case thus brought 
here.

The trade-mark in regard to which this contest arises pertains 
to a certain kind of paint for the protection of ships’ bottoms 
from rust and from vegetable or animal growth thereon, either 
in salt or fresh water. The paint was of three kinds, numbered, 
respectively, Nos. 1, 2 and 3. The evidence in the record shows 
that some time between the years 1860 and 1865, one John 
Rahtjen invented in Germany a particular kind of paint for 
the purpose above mentioned. In connection with his sons he 
began in 1865 to manufacture the paint for general use, and it 
speedily acquired a high reputation among owners of shipping 
as valuable for the purposes intended. The elder Rahtjen never 
obtained a patent for the article in Germany, neither did he 
or his sons apply for or obtain one in the United States. They 
first shipped some of the paint manufactured by them in Ger-
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many to the United States in 1870, consigned to Henry Gelien. 
They did not put it upon the market by sending generally to 
those who might wish to use it, but all their consignments from 
1870 to 1878 were made to Gelien. Under what marks he sold 
the article does not appear.

On November 19,1869, one of the firm wrote to Mr. Gelien 
from Bremerhaven, making him the sole agent of the firm for 
the sale of its paint in the United States, and informing him 
that they had not obtained a patent for their composition in 
America nor applied for one in the United States, as there 
was no danger in introducing the composition in America, the 
invention not being of a nature facilitating good imitations. 
The father died in 1873, after which the sons continued the 
business. '

Gelien was succeeded as the consignee of the paint in the 
United States, in 1878, by the firm of Hartmann, La Doux & 
Maecker, to whom for a short time the paint was consigned 
from Germany, and then it was sent them from England 
through Rahtjen’s assigns there. The Hartmann firm was 
succeeded in July, 1886, by Emil Maecker, as agent for the 
sale of the paint in the United States, and on January 1, 1889, 
Maecker was succeeded by one Otto L. Petersen, and in 1891 
Petersen was succeeded by the respondent corporation, and 
was made its president.

On January 15,1878,“ Job” Rahtjen assigned to “Messrs. 
Suter, Hartmann & Co., in London, the exclusive right of sale 
of my patent composition paint for the United States of North 
America, for the period of twelve years from the commence-
ment of 1878 to the end of 1889.” After 1870 the firm of 
Hartmann Brothers, or Suter, Hartmann & Co., manufactured 
the composition for themselves in England, by the license of 
the Rahtjens, and for a time after 1874 Rahtjen also manu-
factured in England as well as in Germany. During this time 
the composition when manufactured by Hartmann was marked

Rahtjen’s Patent Composition, Hartmann’s Manufacture.” 
Up to the time of the above assignment the Rahtjens had con-
signed their paint to New York in barrels or casks addressed 
to Gelien, and with labels affixed thereon, in which the article
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was described as “ Rahtjen’s Patent Composition, ” and after 
Hartmann, La Doux & Maecker became agents, the casks were 
addressed to that firm at New York and labeled the same way.

While Gelien acted as consignee he prepared and issued a 
show card and also letter heads and circulars with “ Rahtjen’s 
Composition Paint, known as the German Paint, ” on the cards 
and on the heading of his letters and circulars, and also directly 
underneath was the picture of a vessel. The show cards and 
circulars were issued for the purpose of advertising the paint, 
and the show card was copyrighted by Gelien for himself.

After the assignment to Suter, Hartmann & Co. of the ex-
clusive right of sale in the United States, and up to the year 
1883, that firm sent the paints to the United States under the 
description of “ Rahtjen’s Patent Composition, ” and the Raht- 
jens themselves sent no more paint to the United States from 
Germany.

In 1873 they entered into negotiations with Suter, Hartmann 
& Co., in England, for the sale of their paint in that country, and 
on November 29, 1873, Heinrich Rahtjen obtained in England 
a patent for the paint for the term of fourteen years from the 
date thereof, provided, among other conditions, he should at 
the end of seven years pay a stamp duty of one hundred pounds, 
and in case he did not pay, the patent was to “ cease, determine 
and become void.” It remained in existence for seven years, 
or until November 29, 1880, and then ceased because of the 
failure to pay the one hundred pounds stamp duty as provided 
for in the patent.

The label used by Suter, Hartmann & Co. in sending the 
paint to their different agents and customers contained the words 
“ Rahtjen’s Patent Composition ” and “ None genuine without 
this signature, Suter, Hartmann & Co.” These words were used 
by them from the outset of their career as consignees for the 
composition.

In May, 1883, two years and a half after the expiration of the 
English patent, the predecessors of the petitioner commenced in 
England to make and sell this paint, and in 1884 they sent it to 
the United States under the name of “ Rahtjen’s Composition, 
Holzapfel’s Manufacture.”
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On June 25, 1883, John Rahtjen filed with the English of-
fice an application for registration as a trade-mark of the words 
“ Genuine Rahtjen’s Composition for Ships’ Bottoms,” etc. This 
application was opposed by Holzapfel & Co., through their so-
licitors, and no counter-statement having been filed by Rahtjen 
the application was deemed to be withdrawn.

On July 7,1883, Rahtjen filed another application for regis-
tration of the words “ Rahtjen Composition.” This, too, was 
opposed, and the application thereafter held to be withdrawn.

On June 28,1883, Suter, Hartmann & Co. filed an application 
for the registration of the words “ Rahtjen’s Patent Composi-
tion for Ships’ Bottoms, Buoys, &c. None genuine without this 
signature, Suter, Hartmann & Co.” This application was op-
posed by defendant’s predecessors, Holzapfel & Co., and was 
withdrawn.

On the 25th of April, 1883, Hartmann Brothers filed an appli-
cation for a trade-mark in this form :

The application was granted, and from that time they had 
an exclusive right to use that mark. It is not charged that 
the defendant has ever in any way imitated or infringed upon 
it«

On January 9,1884, Suter, Hartmann & Co. filed an applica-
tion for the registration of the words “ Rahtjen’s Patent Com-
position for Ships’ Bottoms, Buoys, &c. Directions. Suter, 
Hartmann & Co.” In their application for registration they 
said: “ We do not claim the exclusive use of the words ‘ Raht-
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jen’s Patent Composition for Ships’ Bottoms, Buoys &c., Di-
rections, ’ or any of such words, except as part of the combina-
tion constituting our trade-mark, as represented annexed, and 
to which we claim exclusive right.” This trade-mark was reg-
istered. The following is a copy :

RAHTJEN’S

PATENT COMPOSITION,

For  Ship s ’ Bot to ms , Buo ys , &c .

Directions.

Sute r , Hart man n  & Co.

There has never been any infringement of it by defendant, 
but it has used the words “ Rahtjen’s Composition ” in connec-
tion with the statement that it was manufactured by Holzapfel 
& Co., and it has so used them on goods sold in the United 
States, and did so at the time of the commencement of this 
suit.

Before the assignment to Suter, Hartmann & Co. of the ex-
clusive right to sell the composition in the United States, Raht- 
jen had transferred to Hartmann Brothers in England the ex-
clusive right to manufacture it there, and so in their manu-
facture it was described as “Rahtjen’s Composition. Hart-
mann Brothers’ Manufacture.”

In 1888, Suter, Hartmann & Rahtjen’s Composition Com-
pany (Limited) was formed, and Suter, Hartmann & Co. as-
signed their rights and interests in the paint and trade-mark 
to that company, and in 1891 the respondent company was 
formed and the English company transferred to it all rights 
to the trade-marks belonging to and used by the English com-
pany in America, and agreed not to carry on any business of a 
like character in the United States.

In 1899 complaint was made before the Court of Commerce, 
sitting at Antwerp, by Rahtjen and by Suter, Hartmann & Co.



HOLZAPFEL’S CO. v. RAHTJEN’S CO. 7

Statement of the Case.

against defendant W. Wright, in which they complained of the 
defendant that he had put on the sign of his house the inscrip-
tion “ Manufacturers of Rahtjen’s Composition, ” and that in 
his prospectus and other publications he announced that he sells 
the “ Original Rahtjen’s Composition for Ships’ Bottoms, 
manufactured by the London Oil and Color Co., Limited.” 
This use of the name of the complainant by the defendant, the 
court held, constituted an illegal act, and even if the complain-
ants had not retained their right to the use of the words “ Raht-
jen’s Composition,” that the defendant had not acquired the 
right to use the name in such a way as to cause the public to 
believe that] his product was the product of Rahtjen or of his 
delegates. The defendant was therefore condemned in judg-
ment and enjoined from the use of the words in future. An 
appeal was taken from this decision and the court above re-
versed the judgment, holding that the name “ Rahtjen’s Com-
position” had become the property of the public, which had 
the right to “ offer it for sale under the name generally used to 
describe it, because any other name would completely mislead 
the purchaser, always supposing that the public is not to be 
led astray as to the individuality of the manufacturer, or as to 
the source of the said products. As it is shown by the docu-
ments deposited in the present process that the varnish in-
vented by the associate is generally known in England and in 
Belgium under the name of Rahtjen’s composition; so that in 
the eyes of the public this name of Rahtjen has become a sort 
of qualifying adjective indicative of this special product; as 
the appellant has always in his sign and in his circulars been 
careful to announce that the product that he sells was manu-
factured by the 4 London Oil and Color Company, ’ ” the court 
held that the intention of bad faith which constitutes an ele-
ment necessary to the establishment of breach of faith had no 
actual existence, and the judgment was therefore reversed.

Complaint had also been made by Mr. John Rahtjen in the 
court at Hamburg against Holzapfel and others for the wrong-
ful use of the words “ Rahtjen’s Composition,” and that court 
held in substance that there was no longer any exclusive prop-
erty in the words used, and that the defendants should, there-
fore, be discharged.
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Jfr. William, McAdoo and Mr. J. G. Carlisle for petitioner. 
Mr. JR. B. McMasters was on their brief.

Mr. Timothy D. Merwin and Mr. Thomas B. Kerr for re-
spondent.

Mb . Justi ce  Peck ham , after making the above statement of 
facts, delivered the opinion of the court.

We are of opinion that no valid trade-mark was proved on 
the part of the Rahtjens, in connection with the paint sent by 
them from Germany to their agents in the United States prior 
to 1873, when they procured a patent in England for their 
composition. It appears from the record that from 1870 to 
1879, or late in 1878, the paint was manufactured in Germany 
by Rahtjen and sent to the United States in casks or packages 
marked “ Rahtjen’s Patent Composition Paint.”

Prior to November, 1873, the article was not patented any-
where, and a description of it as a patented article had no basis 
in fact, and was a false statement tending to deceive a purchaser 
of the article. No right to a trade-mark which includes the 
word “ patent,” and which describes the article as “ patented ” 
can arise when there is and has been no patent, nor is the claim 
a valid one for the other words .used where it is based upon 
their use in connection with that word. A symbol or label 
claimed as a trade-mark, so constituted or worded as to make 
or contain a distinct assertion which is false, will not be recog-
nized, nor can any right to its exclusive use be maintained. 
Manhattan Medicine Company v. Wood, 108 U. S. 218, 225; 
Wrisley Co. v. Iowa Soap Co., 104 Fed. Rep. 548.

In 1873 an English patent had been obtained, and from that 
time to 1878, when the Rahtjens assigned the exclusive right 
of sale in the United States to Suter, Hartmann & Co., the 
words “ Rahtjen’s Patent Composition ” were used on casks 
containing the paint sent by the Rahtjens to the United States, 
and must have referred to the English patent, as there was no 
other, and the right to use those words depended upon the ex-
istence of the patent, although up to 1878 the article sent to the
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United States was manufactured in Germany. As the right to 
use the word depended upon the English patent, the right to so 
designate the composition fell with the expiration of that patent, 
and from that time (1880) until 1883, when the trade-mark was 
obtained by Suter, Hartmann & Co., there can be no claim made 
of an exclusive right to designate the composition as Rahtjen’s 
composition, because from 1880 that right became public as a de-
scription of the article and not of the name of the manufacturer. 
During its whole existence the name had been given to the ar-
ticle, and that was the only name by which it was possible to 
describe it.

The labels used by Suter, Hartmann & Co., from the outset 
of their career as sole consignees, contained the description 
“Rahtjen’s Patent Composition, None genuine without signa-
ture, Suter, Hartmann & Co.” These labels were affixed to 
the packages, and were sent to Rahtjen in Germany when he 
manufactured for them, to be placed on packages, and when he 
subsequently made the composition in England the labels were 
sent to him there to be affixed. This way of designating the 
composition was employed by Rahtjen in Germany for his own 
sales, and Suter, Hartmann & Co. simply copied his method of 
describing the same. How else could this article thereafter be 
described ? When the right to make it became public, how 
else could it be sold than by the name used to describe it ? And 
when a person having the right to make it described the com-
position by its name and said it was manufactured by him, and 
said it so plainly that no one seeing the label could fail to see 
that the package on which it was placed was Rahtjen’s compo-
sition manufactured by Holzapfel & Co., or Holzapfel’s Compo-
sition Company (Limited), how can it be held that there was 
any infringement of a trade-mark by employing the only terms 
possible to describe the article the manufacture of which was 
open to all? Of necessity when the right to manufacture be-
came public the right to use the only word descriptive of the 
article manufactured became public also.

This rule held good when at the expiration of the patent in 
November, 1880, Suter, Hartmann & Co. continued to send 
the paint to the United States as “ Rahtjen’s Patent Composi-
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tion, Hartmann’s Manufacture,” because it is plain that the 
name of Rahtjen had, as we have said, become descriptive of 
the article itself, and was not a designation of the manufacturer. 
It had been manufactured both in Germany and in England at 
the same time, and that which was manufactured in England 
by Hartmann Brothers or Suter, Hartmann & Co. had been dis-
tinguished from the German article by the statement that it 
was “Rahtjen’s Genuine Composition, Hartmann’s Manufac-
ture.” If any one had desired to use this paint and had called 
for it in the market, he would necessarily have been compelled 
to describe it as “ Rahtjen’s Composition,” as there was no other 
name for the article, and though in England while the patent 
lasted no one but the patentee or his licensees could manufacture 
the article, yet the description would still have been “ Rahtjen’s 
Composition; ” but when the patent expired the exclusive right 
tb manufacture the article expired with it, while the name 
which described it became, under the facts of this case, neces-
sarily one of description and did not designate the manufac-
turers. There was no other name for the article, and in order 
to obtain it a person would have to describe it by the words 
“ Rahtjen’s Composition.” The words thus became public prop-
erty descriptive of the article, and the right to manufacture it 
was open to all by the expiration of the English patent. After 
Suter, Hartmann & Co. obtained the trade-mark of an open 
hand, originally painted red, together with the name “ Raht-
jen’s Patent Composition,” which was some time in 1883, the 
paint was sent to the United States under that designation; 
but the trade-mark was not obtained without the positive dis-
claimer by the plaintiffs of the right of exclusive use of the 
words “Rahtjen’s Composition,” and unless they disclaimed 
that exclusive right they could have obtained no trade-mark.

The registration of the trade-mark of Hartmann, La Doux & 
Maecker in the United States in June, 1885, was not only sub-
sequent to the expiration of the English patent, but also subse-
quent to the time when the defendant company had commenced 
to manufacture the paint as “Rahtjen’s Composition, Holza-
pfel’s Manufacture,” and had sent the same to the United States 
under that description, at least as early as 1884. The United
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States registered trade-mark could not, therefore, interfere with 
the prior (but not exclusive) right of the defendant to the use 
of those words.

The respondent company advertised and sold in the United 
States the composition under the name of “ Rahtjen’s Composi-
tion, Hartmann’s Manufacture,” while the petitioner advertised 
and sold its composition as “Holzapfel’s Rahtjen’s” or “ Holza-
pfel’s Improved Rahtjen’s Composition,” or “ Holzapfel’s Im-
proved American Rahtjen’s;” soit is seen there is no room for 
the claim that the composition manufactured by the petitioner 
purports to be manufactured by Rahtjen or Hartmann. It is a 
clear cut description of the name of the article which it manu-
factures, and there is no pretense of deceit as to the person who 
in fact manufactures it.

The trade-marks which have been spoken of, and which were 
obtained in 1883 and 1884, do not cover the right to use the'" 
name “ Rahtjen ” exclusively. The trade-mark obtained in 
April, 1883, by Hartmann Brothers, described as the “ red hand 
symbol,” does not purport to contain any name, while that is-
sued to Suter, Hartmann & Co., while it contained the name 
“Rahtjen’s Patent Composition,” was obtained only by the dis-
claimer on the part of the applicants of the right to the exclu-
sive use of those words, except as part of the combination con-
stituting the trade-mark. Prior to the English patent, the 
respondent’s predecessors or assigns had no valid trade-mark 
in England for the same reason the Rahtjens had acquired none 
in the United States, viz., they had no right to designate the 
composition as a patented article when in fact there was no pat-
ent. From 1873 to 1880, while the patent was in life,, they 
were entirely justified in calling it a patented article, and when 
that patent expired, it seems clear they had no right to retain 
the exclusive use of the only name which described the compo-
sition, and that no such right could be claimed by virtue of a 
valid trade-mark antedating the patent, for there was none, as-
suming even that such fact, if it had existed, would have justified 
the claim to the exclusive use of the descriptive words after the 
patent had expired.

The judgments in the Antwerp and Hamburg courts simply
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showed that in those countries the use of the words “ Rahtjen’s 
Composition ” or “ Rahtjen’s Patent Composition ” had become 
descriptive of the article itself and did not in any way designate 
the persons who manufactured it; but even without those judg-
ments, the record shows beyond question that when the Eng-
lish patent expired the use of the words became open to the 
world as descriptive of the article itself, and to manufacture an 
article under that name was a right open to the world. There 
was no trade-mark in that name in the United States.

The principles involved in Singer Manufacturing Company 
v. June Manufacturing Company, 163 U. S. 169, apply here.

It is said there is a distinction between the case at bar and the 
one cited, because in the latter the patent and the trade-mark 
were both domestic, while here the trade-mark is domestic and 
the patent foreign. The respondent claims the right to use 
these words by virtue of assignments from the Messrs. Rahtjen 
and also Suter, Hartmann & Co. in England, and also by virtue 
of a domestic trade-mark which it or its predecessors had ac-
quired from user and registration in the United States. The 
rights of Suter, Hartmann & Co. to the exclusive use of these 
words had been disclaimed by them in 1883, long before any 
assignment of their rights to the respondent, and we do not see 
why that disclaimer should be confined to England. It was a 
general disclaimer of any right whatever to the exclusive use of 
these words, and it was only upon the filing of that disclaimer 
that they obtained the trade-mark which they did in England. 
The disclaimer, however, was as broad as it could be made. 
When they assigned their rights the assignment did not include 
a right to an exclusive use which, in order to obtain the trade-
mark registration, they had already disclaimed. The assign-
ment of the Rahtjen firm could not convey the exclusive right 
to the use of such words, because they had no valid trade-mark 
in those words prior to 1873, and by the expiration of the Eng-
lish patent, in 1880, the right to that use had become public. 
These various assignors, therefore, did not convey by their as-
signment a right to the exclusive use of the words in the Unite 
States. The domestic trade-mark, which the respondent also 
claims gives it that right, was not used until after the sale o
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the composition by the petitioner in the United States under 
the name of “ Rahtjen’s Composition, Holzapfel’s Manufacture.” 
We think the principle which prohibits the right to the exclu-
sive use of a name descriptive of the article after the expiration 
of a patent covering its manufacture applies here.

In the manufacture and sale of the article, of course, no deceit 
would be tolerated, and the article described as “ Rahtjen’s Com-
position ” would, when manufactured by defendant, have to be 
plainly described as its manufacture. The proof shows this 
has been done, and that the article has been sold under a totally 
different trade-mark from any used by respondent, and it has 
been plainly and fully described as manufactured by defendant 
or its assignors, the Holzapfels.

We are of the opinion that no right to the exclusi/ve use in the 
United States of the words “liahtgen's Composition'1'* has 
been shown by respondent, and that the decree of the Circuit 
Court of Appeals for the Second Circuit should be reversed, 
and that of the Circuit Court for the Southern District of 
N?w York affirmed, and it is so ordered.

KNOXVILLE IRON COMPANY v. HARBISON.

err or  TO THE SUPREME COURT OF THE STATE OF TENNESSEE.

No. 22. Argued and submitted March 7,1901.—Decided October 21,1901.

a °f le£islature the State of Tennessee, passed March 17, 
, tatutes of 1899, c. 11, p. 17, requiring the redemption in cash of 

s ore orders or other evidences of indebtedness issued by employers 
payment of wages due to employes, does not conflict with any provi- 

10ns of the Constitution of the United States relating to contracts.

In  the chancery court of Knox County, Tennessee, Samuel 
arbison, a citizen of said State, on June 2,1899, filed a bill of 

omp aint against the Knoxville Iron Company, a corporation 
rganized under the laws of the State of Tennessee, alleging
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that he was the bona fide holder by purchase in due course of 
trade of certain specified accepted orders for coal that had been 
issued by the defendant company in payment of wages due to 
its employés ; that he had made due demand for their redemp-
tion in cash according to law, which demand had been refused ; 
and that he was entitled to a decree for the amount of said or-
ders with interest. The company filed an answer, denying that 
the complainant was a bona fide holder of the orders in question, 
and alleging an agreement between the company and its em-
ployés that the latter would accept coal in payment of said or-
ders, etc.

Proof was taken and the case heard by the chancellor, who 
rendered a decree in favor of the complainant for $1702.66 as 
principal and interest of said orders with costs. An appeal 
was taken by the defendant company to the Court of Chancery 
Appeals of Tennessee, an intermediate court of reference in 
equity causes, where the decree of the chancery court of Knox 
County was affirmed.

The facts as found by the Court of Chancery Appeals are 
as follows :

“ The defendant is a corporation chartered under chapter 57, 
Acts of 1867—’8. The following powers are given by section 4 : 
‘ To purchase, hold and dispose of such real estate, not to ex-
ceed seventy thousand acres, leases, minerals, iron, coal, oil, salt 
and personal property as they may desire, or as they may deem 
necessary for the legitimate transaction of their business ; to 
mine, bore, forge, smelt, work and manufacture, transport, re-
fine and vend the same. The company to have and enjoy, and 
exercise, all the rights, privileges and powers belonging to, or 
incidental to corporations, which may be convenient to carry 
out any business they are in this act authorized to engage in.’

“ The defendant has its principal office at Knoxville, where 
it is engaged in the manufacture of iron. As an incident to 
this business, it also mines and sells coal. Its mines are located 
in Anderson County. It works about two hundred employés. 
It has now and has had for many years a regular pay day, 
being that Saturday in every month which is nearest the 20th 
day of the month. Upon this pay day each employé is paid
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in cash the amount then due him, excepting what may be due 
him from the first of the month up to said pay day ; that is, 
the company keeps in arrears with its employés all the time 
to the extent of their wages for about twenty days’ time so far 
as concerns the matter of cash payments, but they may collect 
this sum and all sums that may be due them in coal orders, as 
stated below. It does not and will not pay cash to employés for 
wages at any other time than upon said regular pay days. De-
fendant, however, nearly always has on hand in its Knoxville 
yard a large amount of coal which it sells to all persons whb 
are willing to purchase, whether such persons are its laborers 
or the public generally. For some time prior to the filing of 
the bill and at the time the bill was filed the defendant was 
and had been accustomed to accept from its laborers after work 
had been performed orders for coal in the following form :

“‘Let bearer have—bushels of coal and charge to my account. 
_____  ______  5

“ The defendant’s employés are accustomed to sign orders, 
and in this form they are accepted by a stamp in these words :

“ ‘ Accepted------------1899.
“ ‘ Knoxv ill e  Iron  Comp any .’

“Many of the defendant’s employés have never drawn an 
order on the defendant, and many others have used them only 
in the purchase of coal for themselves ; but the defendant in 
this way pays off about seventy-five per cent of the wages earned 
by its employés. Many of the employés who draw these orders 
get small wages, ninety cents to one dollar and twenty cents 
per day, and sell these orders to get money to live on, but those 
who get the largest wages, $65.00 to $175 per month, draw 
more of such coal orders in proportion than do those who get 
small wages. Defendant has never insisted upon any of its la-
borers giving any such orders but has been willing to accept 
such orders when any employé would draw them and ask their 
acceptance. Defendant, however, sets apart every Saturday 
afternoon, from one o’clock to five o’clock, for the acceptance 
of such orders. It makes some profit in accepting said orders 
m that, instead of paying the wages of its employés in cash, it



16 OCTOBER TERM, 1901.

Statement of the Case.

pays them in coal at 12 cents per bushel, and also, to some ex-
tent, its coal business is increased thereby. On the other hand, 
such orders are a convenience to the defendant’s employés in 
the way of enabling them to realize on their wages before the 
regular monthly pay day and up to that pay day. When these 
orders are drawn by defendant’s employés and accepted, de-
fendant credits itself with said orders on its accounts with the 
persons so drawing them at the rate of twelve cents per bushel 
for the amount of coal called for by said orders. There is no 
proof of an express agreement between the defendant and its 
employés that the orders should be paid only in coal, unless the 
face of the order shall be construed as setting forth such an 
agreement. The only proof of any implied agreement to that 
effect is to be found in such inferences as may be drawn from 
the face of the orders and from the custom of the company to 
issue them and the employés to receive them on other than the 
regular cash pay days and the fact that no employé has ever 
presented one of such orders for redemption in anything else 
than coal. There is no proof of any compulsion on the part of 
the defendant upon its operatives, except in so far as compulsion 
may be implied from the fact that unless defendant’s operatives 
take their wages in coal orders they must always on each 
monthly pay day suffer the defendant to be in arrears about 
twenty days—that is, that on the regular pay day on that Sat-
urday which is the nearest the 20th of the month the defendant 
will not pay wages, except up to the last day of the preceding 
month, but will pay in coal orders the whole wages due at the 
end of each week, and that such is the course of business between 
the defendant and its èmployés. The complainant purchased 
six hundred and fourteen of said accepted orders from defend-
ant’s employés, and within thirty days from the issuance of 
each of said orders he presented each of them to the Knoxville 
Iron Company, defendant hereto, and demanded that it redeem 
them in cash, which was refused by defendant. Complainant 
is a licensed dealer in securities and sent his agents among the 
employés of the defendant to buy these coal orders. They had 
previously been selling at seventy-five cents on the dollar that 
is, before the passage of chapter 11, Acts of 1899—but he in-
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structed his agents to give eighty-five cents on the dollar, and 
the orders now in suit were purchased at that price. They 
amount in dollars and cents to $1678.00. There is no evidence 
of bad faith on the part of the complainant in the purchase of 
said orders.”

The orders sued on in this case were issued after the passage 
of the act of March 17, 1899.

From the decree of the Chancery Court of Appeals an appeal 
was taken by the company to the Supreme Court of Tennessee, 
by which court the decrees of the courts below were affirmed. 
The case was then brought to this court by a writ of error al-
lowed by the Chief Justice of the Supreme Court of Tennessee.

JZr. Edward T. Sanford for the Knoxville Iron Company. 
Jfr. Cornelius E. Lucky and Ur. James A. Fowler were on his 
brief.

-3/r. John W. Green for Harbison submitted on his brief, upon 
which brief was also AZr. Samuel G. Shields.

Mr . Jus ti ce  Shibas , after stating the case as above, delivered 
the opinion of the court.

This is a suit in equity brought to this court by a writ of error 
to the Supreme Court of the State of Tennessee, involving the 
validity, under the Federal Constitution, of an act of the legis-
lature of Tennessee, passed March 17, 1899, Acts of 1899, c. 11, 
p. 17, requiring the redemption in cash of store orders or other 
evidences of indebtedness issued by employers in payment of 
wages due to employés.
<( The caption and material portions of this act are as follows : 

An  Act  requiring all persons, firms, corporations, and compa-
nies using coupons, scrip, punchout, store orders or other 
evidences of indebtedness to pay laborers and employés for 
labor, or otherwise to redeem the same in good and lawful 
money of the United States in the hands of their employés, 
aborers, or a bona fide holder, and to provide a legal remedy 
or collection of same in favor of said laborers, employés and 

such bona fide holder.
VOL. CLXXXIII—2
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“ Seo . 1. Be it enacted by the General Assembly of the State 
of Tennessee, That all persons, firms, corporations and compa-
nies, using coupons, scrip, punchouts, store orders or other evi-
dences of indebtedness to pay their or its laborers and employés, 
for labor or otherwise, shall, if demanded, redeem the same in 
the hands of such laborer, employé or bona fide holder, in good 
and lawful money of the United States: Provided, The same is 
presented and redemption demanded of such person, firm, com-
pany or corporation using same as aforesaid, at a regular pay day 
of such person, firm, company or corporation to laborers or em-
ployés, or if presented and redemption demanded as aforesaid 
by such laborers, employés or bona fide holders at any time 
not less than thirty days from the issuance or delivery of such 
coupon, scrip, punchout, store order or other evidences of indebt-
edness to such employés, laborers or bona fide holder. Such 
redemption to be at the face value of said scrip, punchout, cou-
pon, store order or other evidence of indebtedness : Provided, 
further, Said face value shall be in cash the same as its purchas-
ing power in goods, wares and merchandise at the commissary, 
company store or other repository of such company, firm, per-
son or corporation aforesaid.

“ Sec . 2. Be it further enacted, That any employé, laborer 
or bona fide holder referred to in section 1 of this act, upon pres-
entation and demand for redemption of such scrip, coupon, 
punchout, store order or other evidence of indebtedness afore-
said, and upon refusal of such person, firm, corporation or com-
pany to redeem the same in good and lawful money of the 
United States, may maintain in his, her or their own name an 
action before any court of competent jurisdiction against such 
person, firm, corporation or company, using same as aforesaid 
for the recovery of the value of such coupon, scrip, punchout, 
store order or other evidence of indebtedness, as defined in sec-
tion 1 of this act.”

The views of the Supreme Court of Tennessee, sustaining the 
validity of the enactment in question, sufficiently appear in the 
following extracts from its opinion, a copy of which is found 
in the record :

“ Confessedly, the enactment now called in question is in all
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respects a valid statute and free from, objection as such, except 
that it is challenged as an arbitrary interference with the right 
of contract, on account of which it is said that it is unconsti-
tutional and not the ‘ law of the land ’ or ‘ due process of law.’

“ The act does, undoubtedly, abridge or qualify the right of 
contract, in that it requires that certain obligations payable in 
the first instance in merchandise shall in certain contingencies 
be paid in money, yet it is as certainly general in its terms, em-
bracing equally every employer and employé who is or may be 
in like situation and circumstances, and it is enforcible in the 
usual modes established in the administration of governments 
with respect to kindred matters. The exact and precise re-
quirement is that all employers, whether natural or artificial 
persons, paying their employés in ‘ coupons, scrip, punchouts, 
store orders, or other evidences of indebtedness ’ shall redeem 
the same at face value in money, if demanded by the employé 
or a Iona fide holder on a regular pay day or at any time not 
less than thirty days from issuance (sec. 1), and that if pay-
ment be not so made upon such demand, the owner may main-
tain a suit on such evidence of indebtedness and have a money 
recovery for the face value thereof in any court of competent 
jurisdiction (sec. 2).

“ There is no prohibition against the issuance of any of the 
obligations referred to, nor against payment in merchandise or 
otherwise according to their terms, but only a provision that 
they shall be paid in money at the election and upon a pre-
scribed demand of the owner. In other words, the effect of 
the act is to convert into cash obligations such unpaid mer-
chandise orders, etc., as may be presented for money payment 
on a regular pay day or as much as thirty days after issuance.

“Under the act the present defendant may issue weekly 
orders for coal, as formerly, and may pay them in that com-
modity when desired by the holder, but instead of being able, 
as formerly, to compel the holder to accept payment of such 
orders in coal, the holder may, under the act, compel defendant 
to pay them in money. In this way and to this extent the de-
fendant’s right of contract is affected.

‘Under the act, as formerly, every employé of the defend-
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ant may receive the whole or a part of his wages in coal or-
ders, and may collect the orders in coal or transfer them to 
some one else for other merchandise or for money. His con-
dition is bettered by the act, in that it naturally enables him 
to get a better price for his coal orders than formerly, and 
thereby gives him more for his labor; and yet, although the 
defendant may not in that transaction realize the expected 
profit on the amount of coal called for in the orders, it in no 
event pays more in dollars and cents for the labor than the 
contract price.

“ The scope and purpose of the act are thus indicated. The 
legislature evidently deemed the laborer at some disadvantage 
under existing laws and customs, and by this act undertook to 
ameliorate his condition in some measure by enabling him or 
his bona fide transferee, at his election and at a proper time, to 
demand and receive his unpaid wages in money rather than in 
something less valuable. Its tendency, though slight it may 
be, is to place the employer and employe upon equal ground in 
the matter of wages, and, so far as calculated to accomplish 
that end, it deserves commendation. Being general in its oper-
ation and enforcible by ordinary suit, and being unimpeached 
and unimpeachable upon other constitutional grounds, the act 
is entitled to full recognition as the ‘law of the land’ and 
6 due process of law ’ as to the matters embraced, without ref-
erence to the state’s police power, as was held of an act impos-
ing far greater restrictions upon the right of contract, in the 
case of Dugger v. Insurance Company, 95 Tennessee, 245, and 
as had been previously decided in respect of other limiting 
statutes therein mentioned. Ib. 253, 254.
. u Furthermore, the passage of the act was a legitimate exer-
cise of police power, and upon that ground also the legislation 
is well sustained. The first right of a State, as of a man, is 
self-protection, and with the State that right involves the uni-
versally acknowledged power and duty to enact and enforce 
all such laws not in plain conflict with some provision of the 
state or Federal Constitution as may rightly be deemed neces-
sary or expedient for the safety, health, morals, comfort and 
welfare of its people.
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“ The act before us is, perhaps, less stringent than any one 
considered in any of the cases mentioned. It is neither pro-
hibitory nor penal; not special, but general; tending towards 
equality between employer and employe in the matter of 
wages; intended and well calculated to promote peace and 
good order, and to prevent strife, violence and bloodshed. 
Such being the character, purpose and tendency of the act, 
we have no hesitation in holding that it is valid, both as gen-
eral legislation, without reference to the state’s reserved police 
power, and also as a wholesome regulation adopted in the proper 
exercise of that power.”

The Supreme Court of Tennessee justified its conclusions by 
so full and satisfactory a reference to the decisions of this court 
as to render it unnecessary for us to travel over the same ground. 
It will be sufficient to briefly notice two or three of the latest 
cases.

In Holden n . Hardy, 169 U. S. 366, the validity of an act of 
the State of Utah, regulating the employment of workingmen 
in underground mines and fixing the period of employment at 
eight hours per day, was in question. There, as here, it was 
contended that the legislation deprived the employers and em-
ployes of the right to make contracts in a lawful way and for 
lawful purposes; that it was class legislation, and not equal or 
uniform in its provisions; that it deprived the parties of the 
equal protection of the laws; abridged the privileges and im-
munities of the defendant as a citizen of .the United States, and 
deprived him of his property and liberty without due process 
of law. But it was held, after full review of the previous cases, 
that the act in question was a valid exercise of the police powTer 
of the State, and the judgment of the Supreme Court of Utah, 
sustaining the legislation, was affirmed.

Where a contract of insurance provided that the insurance 
company should not be liable beyond the actual cash value of 
the property at the time of its loss, and where a statute of the 

tate of Missouri provided that in all suits brought upon poli-
cies of insurance against loss or damage by fire, the insurance 
company should not be permitted to deny that the property in-
sured was worth at the time of issuing the policy the full
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amount of the insurance, this court held that it was competent 
for the legislature of Missouri to pass such a law even though 
it places a limitation upon the right of contract. Orient In-
surance Co. v. Raggs, 172 IT. S. 557.

In St. Louis, Iron mountain <&c. Railway v. Paul, 173 U. 8. 
404, a judgment of the Supreme Court of Arkansas, sustaining 
the validity of an act of the legislature of that State which pro-
vided that whenever any corporation or person engaged in 
operating a railroad should discharge, with or without cause, 
any employe or servant, the unpaid wages of any such servant 
then earned should become due and payable on the date of such 
discharge without abatement or deduction, was affirmed. It is 
true that stress was laid in the opinion in that case on the fact 
that, in the constitution of the State, the power to amend cor-
poration charters was reserved to the State, and it is asserted 
that no such power exists in the present case. But it is also 
true that, inasmuch as the right to contract is not absolute in 
respect to every matter, but may be subjected to the restraints 
demanded by the safety and welfare of the State and its inhabi-
tants, the police power of the State may, within defined limita-
tions, extend over corporations outside of and regardless of the 
power to amend charters. Atchison, Topeka & Santa Fe Rail-
road v. Matthews, 174 IT. S. 96.

The judgment of the Supreme Court of Tennessee is
Affirmed.

Me . Just ice  Beew ee  and Me . Just ice  Peck ham  dissented.
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DAYTON COAL AND IRON COMPANY v. BARTON.

ERROR TO THE SUPREME COURT OF THE STATE OF TENNESSEE.

No. 26. Argued and submitted March 7,1901.—Decided October 21,1901.

Knoxville Iron Company v. Harbison, ante 13, followed.

This  was an action tried in the circuit court of Rhea County, 
Tennessee, wherein T. A. Barton, a citizen of Tennessee, sought 
to recover from the Dayton Coal and Iron Company (Limited), 
a corporation organized under the laws of Great Britain, and 
doing business as manufacturer of pig iron and coke in said 
county. The company owns a store where it sells goods to its 
employés and other persons. The company also has a monthly 
pay day, and settles in cash with its employés on said pay day. 
In the mean time, and to such of its employés as see fit to 
request the same, it issues orders on its storekeeper for goods.

On March 17, 1899, the legislature of Tennessee passed an 
act requiring “ all persons, firms, corporations and companies, 
using coupons, scrip, punchout, store orders, or other evidences 
of indebtedness to pay laborers and employés for labor or other-
wise, to redeem the same in good and lawful money of the 
United States in the hands of their employés, laborers, or a 
bona fide holder, and to provide a legal remedy for collection of 
same in favor of said laborers, employés and such bona fide 
holders.”

This was a suit brought by said Barton to recover as a bona 
fide holder of certain store orders that had been issued by the 
defendant company to some of its laborers in payment for labor. 
The defendant company denied the validity of the legislation, 
as well under the laws and constitution of Tennessee as the 
Fourteenth Amendment of the Constitution of the United States. 
The plaintiff recovered a judgment against the company in the 
circuit court of Rhea County, and this judgment was affirmed 
by the Supreme Court of Tennessee, whereupon a writ of error 
from this court was allowed by the Chief Justice of the state 
Supreme Court.
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Mr. Frederick Lee Mansfield for the Dayton Coal and Iron 
Company.

Mr. Benjamin Gorden McKenzie for Barton.

Mr . JusTicE Shir as , after making the above statement, deliv-
ered the opinion of the court.

The only question presented for our consideration in this 
record is the validity, under the Fourteenth Amendment of the 
Constitution of the United States, of the act of the legislature 
of the State of Tennessee, prescribing that corporations and 
other persons, issuing store orders in payment for labor shall 
redeem them in cash, and providing a legal remedy for bona fide 
holders of such orders.

In the case of The Knoxville Iron Company n . Samuel Har-
bison, in error to the Supreme Court of Tennessee, decided at 
the present term, we affirmed the judgment of that court sus-
taining the constitutional validity of the state legislation in 
question, and the cause now before us is sufficiently disposed 
of by a reference to that case.

The only difference in the cases is, that in the former the 
plaintiff in error was a domestic corporation of the State of 
Tennessee, while, in the present, the plaintiff in error is a for-
eign corporation. If that fact can be considered as a ground 
for a different conclusion, it would not help the present plaintiff 
in error, whose right, as a foreign corporation, to carry on busi-
ness in the State of Tennessee, might be deemed subject to the 
condition of obeying the regulations prescribed in the legislation 
of the State. As was said in Orient Insurance Co. n . Baggs, 
172 U. S. 557, 566, that “ which a State may do with corporations 
of its own creation it may do with foreign corporations ad-
mitted into the State. . . . The power of a State to impose 
conditions upon foreign corporations is certainly as extensive 
as the power over domestic corporations, and is fully explained 
in Hooper v. California, 155 U. S. 648.”

We do not care, however, to put our present decision upon 
the fact that the plaintiff in error is a foreign corporation, nor
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to be understood to intimate that state legislation, invalid as 
contrary to the Constitution of the United States, can be im-
posed as a condition upon the right of such a corporation to do 
business within the State. Home Ins. Co. v. Morse, 20 Wall. 
445 ; Blake v. McClung, 172 U. S. 239, 254.

The judgment of the Supreme Court of Tennessee is
Affirmed.

Mr . Jus tice  Brew er  and Mr . Justi ce  Peckha m dissented.

Mc Master  v . new  york  life  insuranc e  
COMPANY.

cert iora ri  to  the  circuit  co ur t  of  app eals  fo r  the  eigh th
CIRCUIT.

No. 29. Argued March 18,1901. — Decided October 28,1901.

The policies sued on provided for forfeiture on nonpayment of premiums, 
and as to payments subsequent to the first, which were payable in ad-
vance, for a grace of one month, the unpaid premiums to bear interest 
and to be deducted from the amount of the insurance if death ensued 
during the month. The applications, which were part of the policies, 
were dated December 12, 1893, and by them McMaster applied, in the 
customary way, for insurance on the ordinary life table, the premiums 
to be paid annually; the company assented and fixed the annual pre-
mium at $21, on payment of which, and not before, the policies were to 
go into effect. After the applications were filled out and signed, and 
without McMaster’s knowledge or assent, the company’s agent inserted 
therein. Please date policy same as application;” the policies were 
issued and dated December 18, 1893, and recited that their pecuniary 
consideration was the payment in advance of the first annual premiums, 
“ and of the payment of a like sum on the twelfth day of December in 
every year thereafter during the continuance of this policy.” They were 
tendered to McMaster by the company’s agent, December 26, 1893, but 
McMaster’s attention was not called to the terms of this provision, and 
on the contrary he “ asked the agent if the policies were as represented, 
and if they would insure him for the period of thirteen months, to which 
the agent replied that they did so insure him and thereupon McMaster 
paid the agent the full first annual premium or the sum of twenty-one



26 OCTOBER TERM, 1901.

Statement of the Case.

dollars on each policy and without reading the policies he received them 
and placed them away.” McMaster died January 18, 1895, not having 
paid any further premiums, and the company defended on the ground 
that the policies became forfeited January 12, 1895, being twelve months 
from December 12, 1893, with the month of grace added. Held that, 
(1) The statutes of Iowa where the insurance was solicited, the appli-

cations signed, the premiums paid and the policies delivered, gov-
ern the relation of the solicitor to the parties.

(2) Under the circumstances plaintiff was not estopped to deny that 
McMaster requested that the policies should be in force Decem-
ber 12, 1893, or, by accepting the policies, agreed that the insur-
ance might be forfeited within thirteen months from December 12, 
1893.

(3) The rule in respect of forfeiture that if policies of insurance are 
so framed as to be fairly open to construction that view should be 
adopted, if possible, which will sustain rather than forfeit the con-
tract is applicable.

(4) Tested by that rule these policies were not in force earlier than 
December 18, 1893, and as the annual premiums had been paid up 
to December 18, 1894, forfeiture could not be insisted on for any 
part of that year or of the month of grace also secured by the 
contracts.

This  was an action brought by Fred A. McMaster, adminis-
trator of the estate of Frank E. McMaster, deceased, against the 
New York Life Insurance Company on five policies of insur-
ance of one thousand dollars each upon the life of Frank E. Mc-
Master.

The applications were dated December 12, and the policies 
December 18, 1893. The premiums for a year in advance were 
paid, and the policies delivered December 26,1893.

McMaster died January 18, 1895, and the defence was that 
the insurance had been forfeited by failure in payment of the 
second annual premiums on or before January 12, 1895, that is 
to say, within thirty days after December 12, 1894, when the 
company contended they became due.

The company alleged in a substituted and amended answer 
that the policies were executed and delivered December 12,1893, 
and set forth:

“ 2. This defendant, for further answer, says that said applica-
tion is dated the 12th day of December, 1893, and asked the 
issuing of five policies of $1000 each upon the life of the sai
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Frank E. McMaster, deceased. Said application also contained 
a request that said five policies each should be issued, dated and 
take effect the same date as the application, namely, the 12th 
day of December, 1893, and said request was complied with, 
and the policies were so issued.

“ This defendant grants to the insured in said defendant com-
pany a grace of one month on the payment of premiums, which 
extended the day of payment of premiums from December 12th, 
1894, as in the policies issued to said Frank E. McMaster, de-
ceased, late as the 12th day of January, 1895, but not later.

“ 3. This defendant, for further answer, says that payment of 
the premiums due upon said policies were not paid within the 
time prescribed as aforesaid, and that said Frank E. McMaster 
died on the 18th day of January, 1895, six days after said pol-
icies had lapsed and were forfeited for non-payment of premi-
ums as required.

********
“ 6. This defendant, further answering said petition, says that 

said application is a part of said policies, in each case, that said 
assured received and accepted said policies during his lifetime 
and had them all in his possession for a long time, and was 
aware and knew, or could have known, the contents in each 
policy.

“ That said assured had paid the premiums when said policies 
were delivered to him; that by reason of said assured's accept-
ance of said policies, his representative, the plaintiff herein, is 
estopped from denying the date of said policies or claiming 
that said policies should have a different date from the applica-
tion, and is estopped for the reasons above stated from claim-
ing that said words, to wit: c Please date policy same as appli-
cation ’ were not in said application when insured signed same, 
for by accepting said policies the assured waived said right to 
object, if said words were inserted, as alleged in petition after 
the signing of the application, which this defendant denies.”

The case was tried by the Circuit Court without a jury; 
special findings of fact made; and judgment rendered in favor 
of defendant. 90 Fed. Rep. 40.

Plaintiff prosecuted a writ of error from the Circuit Court of
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Appeals and the judgment was affirmed. 99 Fed. Rep. 856. 
The writ of certiorari was then allowed.

Pending the trial below, plaintiff filed a bill in equity for the 
reformation of the policies, and the Circuit Court granted the 
relief prayed. 78 Fed. Rep. 33. On appeal this decree was 
reversed, 57 IT. S. App. 638; and an application to this court 
for certiorari was denied. 171 IT. S. 687. The Circuit Court 
of Appeals expressed the opinion in that case that no recovery 
could be had at law or in equity, and accordingly the Circuit 
Court in this case, although of opinion that plaintiff was en-
titled to recover, gave judgment for defendant.

Separate opinions were given by the judges of the Court of 
Appeals, Sanborn and Thayer, J J., concurring in affirming, and 
Caldwell, J., dissenting.

The findings of fact by the Circuit Court were as follows:
“ 1st. The plaintiff, Fred A. McMaster, was when the suit 

was brought and is now, the lawfully appointed administrator 
of the estate of Frank E. McMaster, deceased, having been ap-
pointed administrator of the named estate by the probate court 
of Woodbury County, Iowa, and furthermore said plaintiff 
was, when this suit was brought and is now a citizen of the 
State of Iowa, and a resident of Woodbury County, Iowa.

“2d. That the defendant, the New York Life Insurance 
Company, was when this suit was brought and is now, a cor-
poration created under the laws of the State of New York hav-
ing its principal office and place of business in the city of New 
York in the State of New York, but being also engaged in car-
rying on its business of life insurance in the State of Iowa, and 
other States.

“ 3d. That in December, 1893, F. W. Smith, an agent for 
the New York Life Insurance Company, residing at Sioux City, 
Iowa, solicited Frank E. McMaster, to insure his life in that 
company, and as an inducement to taking the insurance pressed 
upon McMaster the provision adopted by the company and set 
forth in the circular issued by the company, and printed on the 
back of the policies issued by the company under the heading, 
‘Benefits and Provisions referred to in this Policy’in the fol-
lowing words: ‘ After this policy shall have been in force three
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months, a grace of one month will be allowed in payment of 
subsequent premiums, subject to an interest charge of 5 per 
cent per annum for the number of days during which the pre-
mium remains due and unpaid. During said month of grace 
the unpaid premium, with interest as above, remains an indebt-
edness due the company, and in the event of death during said 
month, this indebtedness will be deducted from the amount of 
the insurance.’

“4th. Relying on the benefits of this provision and in the be-
lief that if he accepted a policy of insurance upon his life, from 
the New York Life Insurance Company, paying the premiums 
thereon annually, the company could not assert the right of 
forfeiture until thirteen months had elapsed since the last pay-
ment of the annual premium, the said Frank E. McMaster signed 
an application for insurance in said company, dated Decem-
ber 12, 1893, of the form which is made part of the policies 
sued on and attached to the petition, the same being made part 
of this finding of facts.

“5th. In the application when signed by Frank E. McMaster, 
it was provided that the amount of insurance applied for was 
the sum of $5000 to be evidenced by five policies for $1000 
each, on the ordinary life table, the premium to be payable an-
nually.

“ 6th. There now appears on the face of the application, in-
terlined in ink, the words, ‘please date policy same as applica-
tion.’ These words were not in the application when it was 
signed by McMaster, but after the signing thereof, they were 
written into the application by F. W. Smith, the agent of the 
New York Life Insurance Company, without the knowledge or 
assent of I rank E. McMaster, and were so written in by the agent 
in order to secure to the agent a bonus which the company al-
lowed to agents for business secured during the month of De-
cember, 1893, and it does not appear that Frank E. McMaster 
ever knew that these words had been written into the applica-
tion and it affirmatively appears that he had no knowledge 
t ereof when the application was forwarded to the home office 
o the company and was acted on by the company.

7th. By the express understanding had between F. W. Smith,
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the agent of the New York Life Insurance Company and Frank 
E. McMaster when the application for insurance was signed, 
it was agreed that the first year’s premium was to be paid by 
McMaster upon the delivery to him of the policies and that the 
contract of insurance was not to take effect until the policies 
were delivered.

“8th. The defendant company, at its home office in New 
York City, upon receipt of the application determined to grant 
the insurance applied for and issued five policies each for the 
sum of $1000 dated December 18th, 1893, and reciting on the 
face thereof that the annual premium on each policy was $21.00 
and forwarded the same to its agent, F. W. Smith, at Sioux City, 
Iowa, for delivery to Frank E. McMaster. These five policies 
are in the form of the one attached to the petition in this case, 
which is hereby made a part of this finding of fact, and each 
policy contains the recital: £ This contract is made in consider-
ation of the written application for this policy, and of the 
agreements, statements, and warranties thereof, which are 
hereby made a part of this contract, and in further considera-
tion of the sum of twenty-one dollars and---------cents, to be
paid in advance, and of the payment of a like sum on the 
twelfth day of December in every year thereafter during the 
continuance of this policy.’

“ 9th. The five policies enclosed in envelopes on or about De-
cember 26th, 1893, were taken by F. W. Smith, the agent of the 
defendant company, to the office of Frank E. McMaster, who 
asked the agent if the policies were as represented, and if they 
would insure him for the period of thirteen months, to which the 
agent replied that they did so insure him and thereupon McMas-
ter paid the agent the full first annual premium or the sum of 
twenty-one dollars on each policy and without reading the poli-
cies he received them and placed them away. The agent did 
not in any way attempt to prevent McMaster from reading the 
policies and he had the full opportunity for reading them, but 
in fact did not read them and accepted them on the statement 
of the agent of the company as hereinabove set forth.

“ 10th. That not later than November 17th, 1894, notice was 
sent to Frank E. McMaster, of the coming due of the premiums



Mc Master  v . new  york  lif e  ins . co . 31

Statement of the Case.

on the policies issued to him by the defendant company, in ac-
cordance with the requirements of the statutes of the State of 
New York.

“ 11th. The renewal receipts for the second annual premium 
on the five policies held by Frank E. McMaster, in the defendant 
company, were sent for collection to Mary A. Ball, at Sioux City, 
Iowa, who on the 11th or 12th day of December, 1894, called 
on said McMaster for payment of the premiums in question. 
At that time McMaster declined making payment thereon, say-
ing that he had seen other policies which promised better re-
sults and that he did not think he would renew the insurance in 
the defendant company. Miss Ball told him the New York 
contracts had some nice provisions like thirty days of grace and 
loans, and in reply to an inquiry from McMaster, stated that his 
policies entitled him to the month’s grace in the payment of the 
premiums, and that, as she understood it, the grace on the sec-
ond premiums would expire January 11th, and McMaster said 
if he concluded to keep any of the insurance he would call and 
pay for it, before the grace expired.

“12th. That in November or December, 1894, Frank E. Mc-
Master was examined for the purpose of obtaining life insurance 
by the agents of the Union Central Insurance Company, it be-
ing understood between the parties that the policies were not to 
issue until in January, 1895, and it being the purpose of McMas-
ter to take one or two thousand dollars insurance in the Union 
Central Company, at the expiration of his insurance in the de-
fendant company, but also to continue part of the policies held 
in the defendant company.

13th. That on or about January 15th, 1895, the agent of the 
nion Central Company, meeting McMaster on the street in 
ioux City, told him the policies issued by the Union Central 
ompany had been received, and in reply McMaster said: 4 All 

riobt, just hold them, there is no hurry about them,’ and in the 
same conversation he stated that he had other insurance, re-
erring to the policies in the defendant company.

14th. That the action of Frank E. McMaster shows, and the 
to be, that the said McMaster believed 

ate policies issued to him by the defendant company would
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continue in force for the period of thirteen months from the date 
of the policies and his action with respect to the policies in the 
defendant company and the proposed insurance in the Union 
Central Company was based upon and governed by this belief 
on his part.

“ 15th. That Frank E. McMaster died at Sioux City on the 
morning of January 18th, 1895.

“ 16th. That up to the time of his death, the said Frank E. 
McMaster had not paid the second year’s premiums on the pol-
icies issued to him by the defendant company, nor have the same 
been paid since his death, nor had the said McMaster received 
or paid for the policies issued by the Union Central Company, 
and the same had not been delivered or become effectual.

“ 17th. That due and sufficient notices and proofs of the death 
of said Frank E. McMaster were immediately sent to and re-
ceived by the defendant company, and due demand for the pay-
ment of the five policies sued on was made by the plaintiff, as 
administrator of the estate of Frank E. McMaster, and refused 
by the defendant company on the ground that the policies in 
question had lapsed and were not in force at the time of the 
death of said Frank E. McMaster, by reason of the failure to 
pay the second year’s premiums coming due on said policies.

“ 18th. That the defendant company has not paid said policies 
or any part thereof, and assuming the same to be valid, there is 
due thereon November 1, 1898, the sum of ($5965) five thou-
sand nine hundred and sixty-five dollars, after deducting from 
the face of the policies the amount of the second premiums with 
interest thereon to March 14, 1895.”

The policies were dated December 18, 1893, and provided:
“ This contract is made in consideration of the 

Annual written application for this policy, and of the agree-
Premium ments, statements and warranties thereof, which 
$21.00. are hereby made a part of this contract, and in 

further consideration of the sum of twenty-one 
dollars and------------ cents, to be paid in advance, and of the
payment of a like sum on the twelfth day of December in every 
year thereafter during the continuance of this policy.
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“ After this policy shall have been in force one 
Incontesta- full year if it shall become a claim by death the 
bility, company will not contest its payment, provided 

the conditions of the policy as to payment of pre-
miums have been observed.

“ The benefits and provisions placed by the company on the 
next page, are a part of this contract, as fully as if recited over 
the signatures hereto affixed.”

“ Benefits and provisions referred to in this policy.
“ If the insured is living on the 12th day of De-

Benefits at cember in the year nineteen hundred and thirteen, 
end of Ac- on which date the accumulation period of this pol- 
cumulation icy ends, and if the premiums have been paid in 
period. full to said date, the insured shall be entitled to one 

of the six benefits following: ” [cash value; an-
nuity ; paid up policy, etc., etc.] If the insured made no selec-
tion dividends were to be apportioned as provided.

“ (Any indebtedness to the company, including any balance 
of the current year's premium remaining unpaid, will be deducted 
in any settlement of this policy or of any benefits thereunder.)

“ No agent has power in behalf of the company 
Powers not to make or modify this or any contract of insur- 
Delegated. ance, to extend the time for paying a premium, 

to waive any forfeiture, or to bind the company 
by making any promise or making or receiving any representa-
tion or information. These powers can be exercised only by 
the president, vice president, second vice president, actuary, or 
secretary of the company, and will not be delegated.

“ All premiums are due and payable at the home 
Payment of office of the company, unless otherwise agreed in 
Premiums, writing, but may be paid to agents producing re-

ceipts signed by the president, vice president, sec-
ond vice president, actuary or secretary, and countersigned by 
such agent. If any premium is not thus paid on or before the 
day when due, then (except as hereinafter otherwise provided) 
this policy shall become void, and all payments previously made 
shall remain the property of the company.

vol . clx xxi ii—3
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<e After this policy shall have been in force three 
Grace. months, a grace of one month will be allowed in 

payment of subsequent premiums, subject to an 
interest charge of 5 % per annum for the number of days dur-
ing which the premium remains due and unpaid. During the 
said month of grace, the unpaid premium with interest as above, 
remains an indebtedness due the company, and in the event of 
death during the said month, this indebtedness will be deducted 
from the amount of the insurance.”

The applications were dated December 12, 1893, and con-
tained, among other things, the following :

“ Sum to be insured, $5000.
“ Five policies of $1000 each.
“ Please date policy same as application” [It was averred 

in the complaint and found by the Circuit Court that these 
words in italics were inserted by the agent after the applica-
tions were signed and without applicant’s knowledge.]

f Annually.
“ Premium payable < Semi annually.

Note: Strike out the rates not desired.

Ordinary Life.
.. ~ . K1 Life premium.

n w a a e pjnjownient payable in.....................years.
Limited endowment payable in........years,

“ I do hereby agree as follows: . . . 2. That inasmuch 
as only the officers at the home office of said company, in the 
City of New York, have authority to determine whether or not 
a policy shall issue on any application and as they act on the 
written statements and representations referred to, no statements, 
representations, promises or information made or given by or 
to the person soliciting or taking this application for a policy, 
or by or to any other person, shall be binding on said company, 
or in any manner affect its rights, unless such statements, rep 
resentations, promises or information be reduced to writing an 
presented to the officers of said company, at the home office m 
this application. ... 4. That any policy which may e
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issued under this application shall not be in force, until the 
actual payment to and acceptance of the premium by said com-
pany, or an authorized agent, during my lifetime and good 
heaith.”

Jfr. Henry J. Taylor for McMaster. Mr. F. E. Gill and 
Mr. E. A. Burgess were on his brief.

Mr. IF. E. Odell and Mr. Frederick I). McKenney for the 
Insurance Company. Mr. George W. Hubbell was on their 
brief.

Me . Chief  Just ice  Fuller  delivered the opinion of the 
court.

By the payment of the annual premiums in advance and the 
delivery of the policies, McMaster’s life became insured in the 
sum of five thousand dollars.

The contracts were not assurances for a single year, with the 
privilege of renewal from year to year on payment of stipu-
lated premiums, but were entire contracts for life, subject to 
forfeiture by failure to perform the condition subsequent of 
payment as provided ; or to conversion in 1913 at the election 
of the assured. Thompson v. Insurance Company, 104 U. S. 
252 ; New York Life Insurance Company v. Statham, 93 U. S.

The contention of the company presented by its answer was 
that McMaster requested that the policies « should be issued, 
dated and take effect the same date as the application, namely, 
the 12th day of December, 1893;” that the policies were ac-
cordingly so issued; and that McMaster’s acceptance of them 
estopped his representative from denying that date, or claiming 

at the request that the policies should be so dated was not 
made by him.

But the policies were not dated December 12, and were dated 
ecember 18, the day on which they were actually issued. The 

applications were in terms parts of the policies, and by them it 
was agreed that the policies, though issued, should not be in
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force until the actual payment and acceptance of the premiums. 
This was a provision intended to cover any time which might 
elapse between issue and delivery and payment. So that not-
withstanding the premiums in this instance were not actually 
paid and received, and the policies delivered until December 26, 
it may be conceded that, and in accordance with the practice 
in such matters, the contracts of insurance commenced to run 
from December 18 rather than from December 26. They were 
certainly not in force on December 12, 1893. No controversy 
was raised as to fractions of a day, or the exclusion or inclusion 
of the first day, and it was conceded that payment on Jan-
uary 12, in one view, or on January 18, in the other, would 
have averted a forfeiture.

Assuming, however, that the alleged request was not made 
by McMaster; that it was not, at least literally, complied with; 
or that it was immaterial; the company insists that the policies 
expressly required payment of the annual premiums, subsequent 
to the first, (payable and paid on delivery,) on December 12 in 
each year, commencing with December 12, 1894; that McMas-
ter in accepting them without objection became bound by this 
requirement, and could not plead ignorance thereof resulting 
from not reading them when tendered; and that, therefore, 
these policies were properly forfeited January 12, 1895, being 
twelve months from December 12,1893, with a month of grace 
added.

The applications were part of the policies, and from them it 
appeared, and was found by the Circuit Court, that McMaster 
applied for insurance “ on the ordinary life table, the premium 
to be payable annually.” He was solicited to insure by the 
company’s agent, and might, according to the company s form 
which was used, have asked that the premiums be payable an-
nually, semi-annually or quarterly, but he chose that they shou 
be payable annually, and that the rate of premium should e 
calculated on that basis by the ordinary life table. The coni 
pany assented to this, and fixed the annual premium on eac 
policy at $21, on the payment of which, that is, payment in a 
vance, the policy was to go into effect. The payments were 
made, and the insurance was put in force for McMaster s e,
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subject, it is true, to forfeiture for nonpayment of subsequent 
premiums, but forfeiture when ? If within the first year, then 
the payment for that year did not secure the immunity from 
forfeiture during the year, which had been contracted and paid 
for.

But the company says that McMaster requested that the pol-
icies should go into effect on December 12, 1893, and that his 
representative is estopped from denying that that is the opera-
tion of the policies as framed and accepted, or that the second 
premiums matured December 12, 1894.

It was found from the evidence that after McMaster had 
signed the applications, and without his knowledge or assent, 
the agent of the company inserted therein : “ Please date policy 
same as application; ” and it was further found that when the 
policies were returned to Sioux City, and were taken by the 
company’s agent to McMaster, he “ asked the agent if the pol-
icies were as represented, and if they would insure him for the 
period of thirteen months, to which the agent replied that they 
did so insure him, and thereupon McMaster paid the agent the 
full first annual premium or the sum of twenty-one dollars on 
each policy, and without reading the policies he received them 
and placed them away.”

We think the evidence of this unauthorized insertion and of 
what passed between the agent and McMaster when the policies 
were delivered, taken together, was admissible on the question 
whether McMaster was bound by the provision that subsequent 
payments should be made on December 12, commencing with 
December 12, 1894, because requested by him, or because of 
negligence on his part in not reading the policies.

The applicable statutes of Iowa declared that“ any person 
who shall hereafter solicit insurance or procure applications 

erefor, shall be held to be the soliciting agent of the insur-
ance company or association issuing a policy on such applica- 
ion, or on a renewal thereof, anything in the application or 

policy to the contrary notwithstanding.”
Each policy provided that after it had been in force for three 

mont s, a grace of one month will be allowed in payment of 
subsequent premiums, subject to an interest charge of 5^ per
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annum for the number of days during which the premium re-
mains due and unpaid. During the said month of grace thé 
unpaid premium, with interest as above, remains an indebted-
ness due the company, and, in the event of death during said 
month, this indebtedness will be deducted from the amount of 
the insurance.” This was a month in addition to the period 
covered by premiums already paid.

McMaster was justified in assuming, and on the findings must 
be held to have assumed, that if he paid the first annual pre-
mium in full he would be entitled to one year’s protection, and 
to one month of grace in addition, that is, to thirteen months’ 
immunity from forfeiture. And the findings show that the 
company, by its agent, gave that meaning to the clause, and 
that McMaster was induced to apply for the insurance by reason 
of the protection he supposed would be thus obtained.

In Continental Life Insurance Company v. Chamberlain, 132 
U. S. 304, it was decided that a person procuring an application 
for life insurance in Iowa became by force of the statute the 
agent of the company in so doing, and could not be converted 
into the agent of the assured by any provision in the application.

In that case the applicant was required to state whether he 
had any other insurance on his life. He was in fact a mem-
ber of several cooperative associations, and therefore did have 
other insurance ; but the soliciting agent of the company, to 
whom he stated the facts, believing that insurance of that kind 
was not insurance within the meaning of the question, wrote 
“No other” as the proper answer, at the same time assuring 
the applicant that it was such. And this court held that the 
company was bound by the interpretation put upon the question 
by its soliciting agent.

When, then, McMaster signed these applications he under-
stood, and the company by its agent understood, that if the 
risks were accepted at the home office he would by paying one 
year’s premium in full obtain contracts of insurance which coul 
not be forfeited until after the expiration of thirteen months.

The company accepted the risks and issued the policies Decern 
her 18, and they were delivered and the premiums paid Decern 
ber 26.
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Bearing in mind that McMaster had made no request of the 
company in respect of antedating the policies and was ignorant 
of the interpolation of the agent, and ignorant in fact, and not 
informed or notified in any way, of the insertion of Decem-
ber 12 as the date for subsequent payments, he had the right to 
suppose that the policies accorded with the applications as they 
had left his hands, and that they secured to him on payment of 
the first annual premiums in advance immunity from forfeiture 
for thirteen months. And the agent assured him that this 
was so.

The situation being thus we are unable to concur in the view 
that McMaster’s omission to read the policies, when delivered 
to him and payment of the premiums made, constituted such 
negligence as to estop plaintiff from denying that McMaster by 
accepting the policies agreed that the insurance might be for-
feited within thirteen months from December 12,1893. Knights 
of Pythias v. Withers, ITT U. S. 260, and cases cited ; Fitchner 
v. Fidelity Mut. Fire Assoc., 103 Iowa, 2T6; Kartford &c. 
Ins. Co. v. Cartier, 89 Mich. 41.

On the other hand, can the company deny that McMaster ob-
tained insurance which was not forfeitable for nonpayment of 
premiums within thirteen months after the first pavment ?

If it can, by reason of its own act, without McMaster’s knowl-
edge, actual, or legally imputable, then the company’s conduct 
would have worked a fraud on McMaster in disappointing, with-
out fault on his part, the object for which his money was paid. 
The motive of the agent to get a bonus for himself rather than 
to deceive McMaster is not material, as the result of his action 
would be the same. To permit the company to deny the acts 
and statements on which the transaction rested would produce 
t e same injury to McMaster, no matter what the agent’s mo-
tives.

But what is the proper construction of these contracts in 
respect of the asserted forfeiture ? The company, although re-
taining the premiums paid and not offering to return them, con- 
en s that if McMaster was not bound by an agreement that 

the subsequent premiums should be paid on December 12, then 
at the minds of the parties had not met because it had not
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contracted except on the basis of payments so to be made, but 
the question still remains whether the right of recovery in this 
case is dependent on such payment on the 12th day of Decem-
ber, 1894, or within thirty days thereafter.

We are dealing purely with the question of forfeiture, and 
the rule is that if policies of insurance contain inconsistent pro-
visions or are so framed as to be fairly open to construction, 
that view should be adopted, if possible, which will sustain 
rather than forfeit the contract. Thompson n . Phoenix Insur-
ance Company, 136 U. S. 287; National Bank v. Insurance 
Company, 95 U. S. 673.

Each of these policies recited that it was made in considera-
tion of the written application therefor, which was made part 
thereof, and of the payment in advance of an annual premium 
of twenty-one dollars, “ and of the- payment of a like sum on 
the twelfth day of December in every year thereafter during 
the continuance of this policy.”

Does this latter provision require payment of an annual pre-
mium during the year already secured from forfeiture by pay-
ment made in advance ?

May not the words “ in every year thereafter ” mean in every 
year after the year, the premiums for which have been paid ? 
Or, in every year after the current year from the date of the 
policy ?

At all events, if the payment in advance was a payment 
which put in force a contract good for life, determinable by 
nonpayment of subsequent premiums, and this first payment 
was payment of the premiums for a year, could the require-
ment of payment of a second annual premium within that year 
be given greater effect than the right to cancel the policies from 
January 18,1895, if such payment were not tendered until after 
the lapse of thirteen months from December 12, 1893?

To hold the insurance forfeitable for nonpayment of another 
premium within the year for which payment had already been 
fully made would be to contradict the legal effect under the 
applications and policies of the first annual payment. Clear*y, 
such a construction is uncalled for, if the words “ the twe 
day of December in every year thereafter ” could be assum
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to mean in every year after the year for which the premiums 
had been paid. But if not, taking all the provisions together, 
and granting that the words included December 12,1894, never-
theless it would not follow that forfeiture could be availed of 
to cut short the thirteen months’ immunity from December 18, 
1893, as the premiums had already been paid up to Decem-
ber 18, 1894. And the company could not be allowed, on this 
record, by making the second premiums payable within the 
period covered by the payment of the first premium, to defeat 
the right to the month of grace which had been proffered as 
the inducement to the applications, and had been relied on as 
secured by the payment. If death had occurred on Decem-
ber 18, 1894, or between the twelfth and eighteenth, it is 
quite clear that recovery could have been had, and as the con-
tracts were for life, and were not determinable, (at least for 
twenty years,) at a fixed date, but only by forfeiture, it appears 
to us that the applicable rules of construction forbid the denial 
of the month of grace in whole or in part.

It is worthy of remark that it was specifically provided that 
after the policies had been in force one full year they should 
become incontestable on any other ground than nonpayment 
of premiums, and we suppose it will not be contended that if 
any other ground of contest had existed and death had occurred 
between December 12 and December 18, 1894, the company 
would, have been cut off from making its defence, because the 
policies had been in force “one full year” from December 12.

And if not in force until December 18, the date of actual 
issue, how can it be said that liability to forfeiture accrued be-
fore the twelve months had elapsed ?

The truth is the policies were not in force until December 18, 
and as the premiums were to be paid annually, and were so 
paid in advance on delivery, the second payments were not de-
mandable on December 12, 1894, as a condition of the contin-
uance of the policies from the twelfth to the eighteenth. And, 
as t e policies could not be forfeited for nonpayment during 

at time, the month of grace could not be shortened by deduct-
ing the six days which belonged to McMaster of right.

n our opinion the payment of the first year’s premiums made



42 OCTOBER TERM, 1901.

Syllabus.

the policies non-forfeitable for the period of thirteen months, 
and inasmuch as the death of McMaster took place within that 
period, the alleged forfeiture furnished no defence to the ac-
tion.

The judgment of the Circuit Court of Appeals is reversed; 
the judgment of the Circuit Court is also reversed, and 
the cause is remanded to the latter court with a direction to 
enter judgment for plaintiff in accordance with the eight-
eenthfinding, with interests and costs.

Me . Just ice  Beewe e  did not hear the argument and took no 
part in the decision.

MITCHELL v. POTOMAC INSURANCE COMPANY.

EEEOE TO THE COUET OF APPEALS OF THE DISTEICT OF COLUMBIA.

No. 51. Argued October 23, 21, 1901. — Decided November 11,1901.

The Potomac Company insured Mitchell in a sum not exceeding five thou-
sand dollars on his stock of stoves and their findings, tins and tinware, 
tools of trade, etc., kept for sale in a first-class retail stove and tin store 
in Georgetown, D. C., with a privilege granted to keep not more than five 
barrels of gasoline or other oil or vapor. The policy also contained the 
following provisions: “ It being covenanted as conditions of this contract 
that this company . . . shall not be liable . . . for loss caused 
by lightning or explosions of any kind unless fire ensues, and then for 
the loss or damage by fire only.” “ Or if gunpowder, phosphorus, naph-
tha, benzine, or crude earth or coal oils are kept on the premises, or if 
camphene, burning fluid, or refined coal or earth oils are kept for sale, 
stored or used on the premises, in quantities exceeding one ban el at any 
one time without written consent, or if the risk be increased by any ^ea^s 
within the control . . . of the assured, this policy shall be void. n
extra premium was charged for this gasoline privilege. A fire took p ace 
in which the damage to the insured stock amounted to $4568.50. This re 
was due to an explosion which caused the falling of the building and t e 
crushing of the stock. Mitchell claimed that there was evidence of a ie 
in the back cellar which caused that explosion, and that the explosion
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was therefore but an incident in the progress of the fire, and that the 
company was therefore liable on the policy. The court instructed the 
jury that if there existed upon the premises a fire, and that the explosion, 
if there was an explosion, followed as an incident to that fire, then the 
loss to the plaintiff would be really occasioned by the fire, for the explo-
sion would be nothing but an incident to fire; but if the explosion were 
not an incident to a precedent fire, but was the origin and the direct 
cause of the loss, then there was no destruction by fire, and the plain-
tiff was not entitled to recover anything from the defendant. Held :
(1) That it was not important to inquire whether there was any evidence 

tending to prove the existence of the alleged fire in the front cel-
lar because the submission of the question to the jury was all that 
the plaintiff could ask, and the verdict negatives its existence.

(2) That there was no evidence of any fire in the back cellar preceding 
the lighting of the match in the front cellar.

(3) That the instructions in regard to gasoline as more fully set forth in 
the opinion of this court were correct.

The court further charged the jury: (1) That if the loss was caused solely 
by an explosion or ignition of explosive matter, not caused by a prece-
dent fire, the plaintiff cannot recover; (2) that if an explosion occurred 
from contact of escaping vapor with a match lighted and held by an em-
ployé of the plaintiff, and the loss resulted solely from such explosion, 
the verdict must be for the defendant; (3) that a match lighted and held 
by an employé of the plaintiff coming in contact with vapor and causing 
an explosion, is not to be considered as “ fire ” within the meaning of 
the policy. Held, that each of these instructions was correct.

Theie is no eiror in the other extracts from the charge set forth in the opin-
ion of this court.

The  statement of the case will be found in the opinion of 
the court.

Samuel hMaddox for plaintiff in error.

-3/r. J. Holdsworth Gordon for defendant in error.

Mr . Jus tice  Peckham  delivered the opinion of the court.

ac^on brought by the plaintiff in error upon a 
P icy o insurance issued by the defendant. On the trial the 

sura^ce company had a verdict upon which judgment was 
Jp a^d the Court of APPeals of the District of Columbia 
hrn^i a+?rmed it? (16 ApP- Cas- D- c- 241>) the Pontiff has 

g t the case here. The policy was for $5000 on the plain-
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tiff’s stock in trade, which was destroyed on September 27, 
1896. The property insured was described in the written part 
of the policy as follows:

“ On his stock of stoves and their findings, tins and tinware, 
tools of trade, and such other goods kept for sale in a first-class 
retail stove and tin store, situate No. 3108 M street, George-
town, D. C.

“ Privilege granted to keep not more (than) five (5) barrels 
of gasoline'or other oil or vapor.”

The policy also contained the following printed indemnity 
clause:

“ Against all such immediate loss or damage as may occur 
by fire to the property specified, not exceeding the sum insured, 
nor the interest of the assured in the property, except as here-
inafter provided. . . .”

In finer print are the following conditions and exceptions 
among others:

“ It being convenanted as conditions of this contract that this 
company . . . shall not be liable . . . for loss caused 
by lightning or explosions of any kind unless fire ensues, and 
then for the loss or damage by fire only.

“ Or, if gunpowder, phosphorus, naphtha, benzine, or crude 
earth or coal oils are kept on the premises, or if camphene, 
burning fluid or refined coal or earth oils are kept for sale, 
stored or used on the premises, in quantities exceeding one 
barrel at any one time without written consent, . . • this 
policy shall be void.”

The damage to the insured stock amounted to $4568.50 and 
was due to the falling of the building and the crushing of the 
stock as hereafter detailed. The defendant denied liability on 
the ground that the falling of the building and injury to the 
stock had been caused solely by explosion, no fire ensuing, and 
was therefore excepted from the policy.

An extra premium was charged for the gasoline privilege.
The plaintiff in error conducted a business at 3108 M street, 

Georgetown, D. C., in a two-story-and-attic brick structure, his 
stock consisting of stoves and tinware, and he did besides a 
general repairing business. There was a cellar under the bull
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ing divided into two compartments by a division, with room 
for a doorway, but there was no door between the divisions. 
The gasoline which the insurance policy permitted the plaintiff 
to keep was stored in the cellar in a tank underneath the back 
cellar floor. Customers were supplied with gasoline from a 
pump which was operated in the back of the store above the 
cellar where the gasoline tank was. There was no gas jet in 
the cellar, and no artificial lighting of any kind. When near 
the door one could see without the use of a match, or candle, 
or any other light, but when seven or eight feet away it was 
necessary to have artificial light of some kind. In the front 
cellar stove castings and brick, surplus stoves and ranges were 
kept. Along the sides shelving was arranged upon wThich brick 
and castings were put. No trouble had been experienced with 
gasoline vapor on account of the furnace which was in the cel-
lar, or from matches or candles which were used to light persons 
about. There was no fire in the furnace at the time of the loss. 
Frequently half a dozen candles were around on the floor when 
work was to be done. The back cellar was used for the same 
purpose as the front cellar, except that stoves were not put in 
there; it was lighted only by a small window7 looking out into 
the alley. Matches and candles were used in the back cellar as 
in the front. When the workmen found what they were look-
ing for, it was customary to drop these charred matches upon 
the floor, or put them on the stoves or castings.

The clerk who went into the cellar on the occasion testified 
in regard to the disaster as follows:

It was about one o’clock in the day. When I went down 
there was no odor of gasoline in the cellar. I know the odor, 
which is pungent, unmistakable and easily detected. The par-
ticular piece of casting that was wanted was in a tier of bins in 
t e shelving on the east side of the main cellar and about fifteen 
eet from the back cellar. It was so far from the door that I 

could not see it without the use of a light. On reaching the 
ier I struck a match and looked in the particular place where 

we were accustomed to keep this kind of casting; but it was 
bo  t ere. As I had been away from the store three weeks pre-
vious and did not know to what bin in the shelves they had been



46 OCTOBER TERM, 1901.

Opinion of the Court.

moved, I started looking from one to the other, beginning near 
the top. The first match burned my fingers, and I dropped it 
and lit another, with which I continued my search down, when 
all of a sudden the place was enveloped or filled with this blue 
flame. It was a bluish color, and I knew at once that it was 
gasoline vapor that had ignited. I knew it at once because I 
remembered the appearance of it—had seen it before. Where 
it started I do not know; but the first I knew of it, it was all 
over the place and I was in the midst of it. I don’t know dis-
tinctly whether the blaze started at my hand or not. When I 
became conscious of the fact that there "were flames there, it 
was all over the place; not only where I was, but all over the 
cellar. I noticed it first all over the cellar; there was no noise 
connected with it, except the sh-sh-sh like the swish of a whip 
or anything of that kind. I could see it play around. I became 
unconscious, either from the burns or from the walls falling on 
me, I don’t know which. The first thing I noticed on recover-
ing consciousness was the fact that the back cellar was full of 
fire, and, knowing that the gasoline was in that part of the cellar, 
I used every effort to get as far away from it as possible. I 
crawled towards the front, where I was pulled through the 
front wall. I had been protected from the debris by the way 
in which the joist fell. They broke in the middle, one end re-
maining on the east wall and the other resting on the floor, 
thus leaving a little angle at the side. This condition existed 
all the way to the front of the building. It was very dark 
like the darkness of Egypt. The brick work was shattered in 
front and the house had fallen down.”

Plaintiff in error claimed on the trial that there was evidence 
of a fire in the back cellar preceding the explosion and causing 
it, and that the explosion was therefore but an incident in the 
progress of the fire, and the company was therefore liable on 
the policy. He made the following request to charge the jury.

“ If the jury find from the evidence that on the 28th day of 
September, 1896, at or before the time the witness Oliver went 
into the cellar of the plaintiff’s premises, as described by him, 
a fire originating in accidental or other causes wras in progress 
in the back cellar of said premises, and that afterward an
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while such fire was in progress the gas or vapor generated by 
the evaporation of liquid gasoline came in contact with the 
flames of such fire and exploded and prostrated portions of the 
building in which the insured commodities .were stored, then 
the damage done to such commodities by reason of such pros-
tration was occasioned by fire within the meaning of the policy, 
and the plaintiff is entitled to recover in this action.”

The court refused the request, and the exception to such re-
fusal brings up the first question argued by the plaintiff in 
error.

In the course of the charge it was stated as follows:
“ The court has granted an instruction to this effect, that if 

there existed upon the premises a fire, and that the explosion, 
if there was an explosion, followed as an incident to that fire, 
then the loss to the plaintiff would be really occasioned by the 
fire, but if the explosion were not an incident to a precedent 
fire, but was the origin and the direct cause of the loss, then 
there was no destruction by fire, and the plaintiff is not enti-
tled to recover anything from the defendant.”

It is not important to inquire whether there was in truth any 
evidence tending to prove the existence of a fire in the front 
cellar preceding the lighting of the match therein, because the 
submission of the question to the jury was all that the plaintiff 
could ask, and the verdict negatives its existence. But the 
court drew a distinction between the front and rear cellar, and 
refused the foregoing request by the plaintiff’s counsel, for the 
reason given, as follows:

The court was asked to instruct you with reference to the 
theory that there was a precedent fire in the back room. The 
court felt obliged to refuse such an instruction, because there 
is no testimony in the case that would justify the jury in reach-
ing the conclusion that before Mr. Oliver struck that match 
there existed a fire in the rear portion of that cellar. There is 
no testimony and no evidence of the fact.”

The court also charged as follows :
“It is not contended that any fire followed the explosion, 

n at any portion of this stock in trade was injured by a 
sequent fire, but it is claimed by the plaintiff that there ex-
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isted a precedent fire, and that the explosion was an incident 
of that precedent fire. The court has granted an instruction 
to the effect that if there existed upon the premises a fire, and 
that the explosion, if there was an explosion, followed as an 
incident to that fire, then the loss to the plaintiff would be 
really occasioned by the fire, for the explosion would be noth-
ing but an incident to fire.”

The court also charged:
“ Now the question for you to determine in the light of all 

this testimony and your own knowledge and experience is this: 
Was the falling of this building and the injury to the stock in 
trade contained within it due to an explosion or not ? If it was, 
and there was no antecedent fire, the verdict should be for the de-
fendant. If you find in the case evidence that there was an ante-
cedent fire, which did not amount to an explosion, but which was 
simply rapid combustion, which resulted in a collapse of the build-
ing and not in an explosion, then it is conceded that the plaintiff 
is entitled to recover such damages as you shall find that he 
sustained. If you find a verdict for the plaintiff, you ought to 
give him interest on the amount to which he is entitled from 
the 19th day of January, 1897. You may take the case, gen-
tlemen.”

With relation to the denial of the request of plaintiff’s coun-
sel, the Court of Appeals, in the opinion delivered by Mr. Jus-
tice Shepard, said:

“ The instruction undertook to direct the special attention of 
the jury, first, to the probable existence of an accidental fire in 
the rear cellar before the entry of the witness Oliver into the 
front one, and second, to the probable ignition of the vapor in 
the front cellar by that fire instead of by the match lighted by 
Oliver immediately before the explosion, which took place in 
the front cellar. Neither of these inferences seemed to have 
any reasonable foundation in the evidence, and the second is 
directly opposed to the testimony of Oliver, upon which the 
plaintiff’s case rests. Had this been the only issue in the case 
the court might, without error, have directed a verdict for the 
defendant. Gunther v. Liverpool <& London & Globe Lns. Co., 
134 U. S. 110,116.” And also Griggs n . Houston, 104 U. S. 553.
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A careful perusal of the evidence in the case brings us to 
the same conclusion. There was no evidence of any fire in the 
back cellar preceding the lighting of the match in the front 
cellar, and it would have been error to submit such a question 
to the jury for that reason. The request was therefore properly 
denied.

It is also contended that gasoline being kept for sale by the 
insured in his store, was covered by the written language of 
the policy, which included not only his stock of stoves, etc., but 
also “ such other goods kept for sale in a first-class retail stove 
and tin store, situate No. 3108 M street, Georgetown, D. C.” 
It is then argued that as gasoline is in its nature explosive, the 
risk arising therefrom was covered by the policy, and the loss 
occasioned thereby was one for which the company was liable, 
and if the printed provisions of the policy provided otherwise 
they are inconsistent with the written part of the policy, and 
the latter must prevail. This construction would render un-
necessary the privilege to keep not more than five barrels of 
gasoline, which is also written in the policy. We think the 
construction contended for is inadmissible.

The language of the policy did not insure the plaintiff upon 
any property which he might choose to keep and sell in his 
store. The language means not only the particular property 
specifically described, but such other goods as are kept for sale 
in a first-class retail stove and tin store, which in this case was 
situated as stated in the policy. Identifying the store by nam-
ing its situation does not alter the significance of the language, 
in effect, prescribing that the goods are such as are kept for sale 
in a first-class retail stove and tin store. The “other goods” 
must be such as are ordinarily, usually, customarily kept for 
sa e in a first-class retail stove and tin store, and not such other 
classes of property as the insured may then or at any time choose 
o cep for. sale in this particular store. This we think is the 

P am meaning of the language. The cases cited in the opinion 
delivered m the Court of Appeals make this plain, if anything 
more than the language itself were wanted for that purpose.

f8?01111® is such a commodity as is usually kept for sale 
a.nrst-class retail stove and tin store, it would not be included

vol . clxx xiii —4
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in that language. There is no evidence showing that gasoline 
is thus usually kept, and without evidence to that effect it can-
not be presumed that such is the fact. The language which 
immediately follows, “ privilege granted to keep not more than 
five barrels of gasoline or other oil or vapor,” also tends to show 
quite conclusively that the parties did not consider the descrip-
tion already given of the property insured, as permitting the 
keeping and selling of gasoline, for otherwise the privilege 
would not have been necessary to be inserted in the policy.

Taking the written and the printed language of the policy 
together, there is no inconsistency therein. The extent and 
limits of the insurance are, as stated in the printed provision, 
“ against all such immediate loss or damage as may occur by 
fire to the property specified, not exceeding the sum insured ; ” 
and there is the further condition, “it being covenanted as con-
ditions of this contract that this company . . . shall not 
be liable . . . for loss caused by lightning or explosions of 
any kind unless fire ensues, and then for the loss or damage by 
fire only.”

The written part insured the plaintiff on property therein 
described, which does not cover gasoline in the description of 
“ other goods.” What the insurance is and its limits are stated 
in the printed portions. Taking all the language together, the 
written and the printed, the contract is plain and unambiguous, 
without inconsistency or contradiction between the written and 
printed portions thereof, and therefore there is no room for the 
application of the principle that where such inconsistency or 
ambiguity exists the written portion prevails.

In regard to the keeping of gasoline for sale and the reason 
for writing the privilege to so keep it in the policy, and the 
effect thereof, the court charged as follows :

“ You hardly need be told, I think, as ordinary business men, 
that a privilege to keep something does not bring the privileged 
article within the articles insured by the policy. Suppose tha 
clause read ‘ privilege to keep not more than fifty pounds o 
gunpowder,’ on the premises, and the party insured was keep 
ing a dry goods store or a drug store, would it be contended y 
any sensible man that the gunpowder was an article insure
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by the policy? Clearly this privilege to keep was inserted to 
offset the forfeiture of the policy if the provision contained in 
this policy were violated without this privilege, and that provi-
sion is this:

“ If gunpowder, phosphorus, naphtha, benzine or crude earth 
or coal oil are kept on the premises, or if camphene, burning 
fluid or refined coal or earth oils are kept for sale, stored or 
used on the premises in quantities exceeding one barrel at any 
one time, without written consent of the company, the policy 
should be void.

“ So that if these five barrels of gasoline were kept upon those 
premises without the written consent of the company, the pol-
icy would have been absolutely forfeited and the plaintiff would 
not have been entitled to recover damages for loss if the whole 
stock had been destroyed by fire. So it must be believed 
that the plaintiff, when he took his policy, fully understood 
what its terms and provisions were. That is the reason that 
he asked for, received and paid for this privilege of keeping not 
more than five barrels of gasoline on the premises. I suppose 
that inasmuch as keeping such inflammable material upon the 
premises would naturally increase the risk of loss, the insurance 
company would require the payment of a larger premium than 
it would have required if such inflammable material were not 
kept on the premises.”

We regard this part of the charge as unexceptionable.
The plaintiff also claims that error was committed by the 

court in charging the jury, at the request of the defendant, in 
substance:

(1) If the loss was caused solely by an explosion or ignition 
of explosive matter, not caused by a precedent fire, the plaintiff 
cannot recover.

(2) If an explosion occurred from contact of escaping vapor 
Wit a match lighted and held by an employe of the plaintiff, 
an t e loss resulted solely from such explosion, the verdict 
must be for the defendant.

(3) A match lighted and held by an employe of the plaintiff 
coming in contact with the vapor and causing an explosion is 
polic 6 C011s^ere(^ as ufire” within the meaning of the
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We think each instruction was correct. A loss occurring 
solely from an explosion not resulting from a preceding fire is 
covered by the exception in the policy. And an explosion 
which occurred from contact of escaping vapor with a lighted 
match, under the facts stated, would also plainly come within 
the exception of the policy. Also a lighted match is not a 
“ fire ” when used as stated in the above third clause of the 
charge. United Life <Scc. Insurance Company v. Foote, 22 
Ohio St. 340; Transatlantic Fire Insurance Company v. Dor-
sey, 56 Maryland, 70; Briggs v. Insurance Company, 53 N.Y. 
446, 449.

Exception was also taken to the charge of the judge explain-
ing the meaning of the word “ explosion ” as used in the pol-
icy. Upon that the court charged :

“ Now, gentlemen of the jury, when the word ‘explosion’ 
was used in the policy, the company as ordinary men—at least 
its officers were ordinary men and not, as I assume, scientific 
men—and the party insured an ordinary man, are presumed 
to have understood the word ‘ explosion ’ in its ordinary and 
popular sense. Not what some scientific man would define to 
be an explosion, but what the ordinary man would understand 
to be meant by that word. And, after all, the question here 
being explosion or non-explosion, is, what do you, as ordinary 
men, understand occurred at that time in the light of all the 
testimony? Was it an explosion in the ordinary and popular 
sense of that word, or was it a fire with a subsequent explosion 
or a subsequent collapse of the building as a sequence to the 
fire?”

The plaintiff claimed there was some evidence that the col-
lapse of the building was the result, not of explosion, but of 
rapid combustion of the gasoline vapor, which first expande 
the atmosphere of the cellar, and then, through cooling, pro-
duced a vacuum that caused the crushing in of the floor by t e 
unresisted pressure of the external atmosphere.

With reference to that contention the court charged:
“ If the jury believe from the evidence that on the 28th day 

of September, 1896, the commodities of the plaintiff mentione 
in the policy of insurance, offered in evidence, were destroye
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or injured or lost in the manner testified to by the plaintiff’s 
witnesses, and if they further find from the evidence that such 
loss or damage was the result of fire not having its origin or 
commencement by or with an explosion of any sort, but by the 
accidental combustion of any non-explosive substance in the 
cellar of plaintiff’s premises, described in said policy, and that 
in consequence of such combustion the front building erected 
on said premises was prostrated, and the loss or damage to the 
property insured was the immediate result thereof, then the 
loss was occasioned by fire within the meaning of the policy, 
and the plaintiff is entitled to recover in this action.”

We think these two extracts from the charge of the judge 
fairly presented the question to the jury, and the exception to 
the charge is not available.

We find no error in the case, and the judgment of the Court 
of Appeals is

Affirmed.

MISSOURI, KANSAS AND TEXAS RAILWAY COM-
PANY v. MISSOURI RAILROAD AND WAREHOUSE 
COMMISSIONERS.

ERROR TO THE SUPREME COURT OF THE STATE OF MISSOURI,

No. 11. Argued and submitted October 16,1901.—Decided November 11,1901.

W ena state couit iefuses permission to remove to a Federal court a case 
pending before the state court, and the Federal court orders its removal, 

is court has jurisdiction to determine whether there was error on the 
part of the state court in retaining the case.
e plaintiffs were citizens of the State of Missouri, in which this action 

was rought. The railway company was a citizen of the State of Kansas.
e ace of lecord there was therefore diverse citizenship, authoriz- 

ng, on proper proceedings being taken to bring it about, the removal of 
e action from the state court to the Federal court; and the State of 

sou« is not shown to have such an interest in the result as would 
.. ian 6 conc^us^on that the State was the real party in interest, and 

consequent refusal of the motion for removal.
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This  case involves the question of removal from a state to a 
Federal court.

The State of Missouri has a body of statutes for the regula-
tion of railroads. By one section a board of railroad commis-
sioners is created. To this board is committed the duty of su-
pervising the conduct and charges of railroads, of hearing and 
deciding complaints against them, and making such orders as 
the circumstances require. Section 1143, Rev. Stat. Missouri, 
(1899), identical with section 2646, Rev. Stat. Missouri, (1889), 
contains this provision:

“ Sec . 1143. Commissioners to See to Enforcement of Arti-
cle—Investigate Complaints.—It shall be the duty of the rail-
road commissioners of this State to see that the provisions of 
this article are enforced. When complaint is made in writing 
by any person having an interest in the matter about which 
complaint is made, that any rate or rates established by any 
common carrier are unreasonable, unjust or extortionate, or 
that any of the provisions of this article have been or are be-
ing violated, it shall be the duty of said railroad commissioners 
to proceed at once to investigate such complaint and determine 
the truth of the same.”

The section also authorizes the commissioners to summon 
witnesses, to punish for failure or refusal to attend or testify, 
declares that any common carrier wilfully or knowingly ob-
structing or preventing the commissioners from making such 
investigations shall be deemed guilty of a misdemeanor and 
punished by a fine. Other sections provide for penalties and 
forfeitures. In section 1144, the same as section 2647, Rev. 
Stat. 1889, is this clause :

“ Sec . 1144. Forfeitures, How Recovered and Disposed of. 
The forfeitures and penalties herein provided for shall go to the 
county school fund of the county where sued for, and may be 
recovered in a civil action in the name of the State of Missouri, 
at the relation of the board of railroad commissioners to the 
use of said fund.”

Section 1150 (sec. 2653, Rev. Stat. 1889) reads as follows: .
“Sec . 1150. Proceedings when Order of Commissioners is 

Disobeyed—Circuit Court—Enforce or Renew Order—Proceed-
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ings.—Where the complaint involves either a private or a public 
question as aforesaid, and the commissioners have made a law-
ful order or requirement in relation thereto, and where such 
common carrier, or the proper officer, agent or employe thereof, 
shall violate, refuse or neglect to obey any such order or re-
quirement, it shall be lawful for the board of railroad commis-
sioners, or any person or company interested in such order or 
requirement, to apply in a summary way, by petition, to any 
circuit court at any county in this State into or through which 
the line of railway of the said common carrier enters or runs, 
alleging such violation or disobedience, as the case may be; 
and the said court shall have power to hear and determine the 
matter on such short notice to the common carrier complained 
of as the court shall deem reasonable. And such notice may 
be served on such common carrier, its officers, agents or servants 
in such manner as the court may direct; and said court shall 
proceed to hear and determine the matter speedily in such 
manner as to do justice in the premises; and to this end said 
court shall have power, if it thinks fit, to direct and prosecute 
in such mode and by such persons as it may appoint, all such 
inquiries as may seem needful to enable it to form a just judg-
ment in the matter of such petition. On such hearing the re-
port of said commissioners shall be prima facie evidence of the 
matter therein stated; and if it be made to appear to the court 
on such hearing, or on report of such persons appointed as 
aforesaid, that the lawful orders or requirements of such com-
missioners drawn in question have been violated or disobeyed, 
it shall be lawful for such court to issue a writ of injunction or 
other proper process, mandatory or otherwise, to restrain such 
common carrier from further continuing such violation of such 
or er or requirement of said commissioners, and enjoin obedi-
ence to the same. If such court shall hold and decide that any 
or er of said board of railroad commissioners involved in such 
proceeding was not a lawful order, said court shall, without 
a.ny re erence to the regularity or legality of the proceedings 
o sai oard or of the order thereof, proceed to make such or- 

asit e said board should have made, and to enforce said 
er y the process of said court, and to enforce and collect
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the forfeitures and penalties herein provided in all respects 
according to the provisions of this act. And in case of any 
disobedience of any such injunction or other proper process, 
mandatory or otherwise, it shall be lawful for such court to is-
sue writs of attachment, or other proper process of said court 
incident or applicable to writs of injunction or other proper 
process, mandatory or otherwise, against such common carrier; 
and if a corporation, against one or more of the directors, offi-
cers or agents of the same, or against any owner, lessee, trustee, 
receiver or other person failing to obey such writ of injunction 
or other process, mandatory or otherwise; and said court may 
make an order directing such common carrier or other person 
so disobeying such writ of injunction or other process, manda-
tory or otherwise, to pay such sum of money, not exceeding for 
each carrier or person in default the sum of one hundred dollars 
per day, for every day after a day to be named in the order 
that such carrier or other person shall fail to obey such injunc-
tion or other proper process, mandatory or otherwise; and such 
money shall be payable to the school fund of the county in 
which such proceeding is pending; and payment thereof may, 
without prejudice to any other mode of recovering the same, 
be enforced by attachment or order in the nature of a writ of 
execution, in like manner as if the same had been recovered by 
final decree in personam, in such court. When the subject in 
dispute shall be of the value of one hundred dollars or more, 
either party to such proceeding before such court may appeal 
to the proper appellate court in the State, in the same manner 
that appeals are taken from such courts in this State in other 
proceedings involving like sums of money; but such appe 
shall not operate to stay or supersede the order of the court or 
the execution of any writ or process thereon, unless stay o 
proceedings be ordered by the court from which the appea is 

. taken, or by the appellate court to which the appeal is taken, 
upon the application of the appealing party. Whenever any 
such petition shall be filed by the commissioners as aforesai i 
shall be the duty of the attorney general, when requeste y 
said commissioners, to prosecute the same. All proceedings 
commenced upon such petition shall, upon application o t e
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petitioner, be advanced upon the docket and take precedence 
of any other case upon the docket except criminal cases. The 
cost of such proceedings may be, with the approval of the 
attorney general and governor of the State, when such suit is 
brought by any private person, and when brought by said com-
missioners shall be ordered by the commissioners to be paid, in 
the first instance, out of any money in the treasury not other-
wise appropriated; and if upon final hearing the decision is 
against the said common carrier or other person against whom 
the proceeding is being prosecuted, such common carrier or 
person shall be liable for the costs, for which judgment may 
be rendered as in any other case.”

Under the authority of these statutes, upon a hearing after 
complaint and notice, the railroad commissioners found that 
the railway company was charging excessive and illegal rates 
for travel over what is known as the Boonville Bridge across 
the Missouri River, and made and entered of record an order 
directing it to discontinue such charges. This order was dated 
July 22, 1895. The railway company not complying with the 
order, a suit was instituted on August 17, 1895, in the Circuit 
Court of Cooper County, Missouri, by such commissioners, set-
ting forth the facts and praying process, mandatory or other-
wise, to restrain the defendant from further continuing to violate 
the law and the order of the commissioners. The company in 
due time filed a petition for removal to the Circuit Court of the 
United States, alleging that it was a corporation created and 
existing under the laws of the State of Kansas and a citizen of 
t at State, and that the plaintiffs were citizens of the State of 
Missouri. No question was made as to the sufficiency of the 
petition and bond in respect to any formal matter. , The state 
court refused to order the removal. Notwithstanding which 
the railway company took a transcript of the record and filed 

in the Federal court, where a motion to remand was made 
an overruled. 97 Fed. Rep. 113. The state court, after re-
using to order the removal, proceeded with the hearing of the 

case, t e railway company declining to take any part therein.
* SUC hearing a decree was entered in accordance with the 

P i ion of the railroad commissioners. This decree was ap-
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pealed to the Supreme Court of the State, and by that court on 
June 30, 1899, affirmed. 151 Missouri, 644.

JZr. George P. B. Jackson for plaintiff in error.

Ur. Edward C. Crow for defendant in error, submitted on 
his brief, on which was also Ur. Samuel B. Jeffries.

Mr . Jus tice  Brew er , after making the above statement of 
the case, delivered the opinion of the court.

The single question presented for our consideration is whether 
the railway company was entitled to remove this suit from the 
state to the Federal court. The state court refused the re-
moval, and the Federal court, on the other hand, denied a mo-
tion to remand. Under these circumstances this court has 
jurisdiction to determine whether there was error on the part 
of the state court in retaining the case. Removal Cases, 100 
U. S. 457; Stone v. South Carolina, 117 U. S. 430; Missouri 
Pacific Railway Company v. Fitzgerald, 160 U. S. 556, 582.

On the face of the record the railway company was entitled 
to a removal. The plaintiffs were citizens of Missouri, the State 
in which the suit was brought. The railway company was a 
citizen of the State of Kansas. There was, therefore, diverse 
citizenship, the defendant a citizen of another State than that 
in which the suit was brought petitioning for removal, and the 
removal appears perfect in form.

But it was held by the Supreme Court of the State of Mis-
souri that it was proper to go behind the face of the record and 
inquire who was the real party plaintiff, and, making such ex-
amination, that court decided that the real party plaintiff was 
the State of Missouri. If that conclusion be correct then no 
removal in this case was justifiable, because a State is not a 
citizen within the meaning of the Removal Acts. Stone v. South 
Carolina, 117 U. S. 430 ; Germania Ins. Co. v. Wisconsin, 119 
U. S. 473 ; Postal Telegraph Cable Co. v. Alabama, 155 U. 8. 
482.

Was the State the real party plaintiff? It was at an early
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day held by this court, construing the Eleventh Amendment, 
that in all cases where jurisdiction depends on the party, it is 
the party named in the record. Osborn v. United States Bank, 
9 Wheat. 738. But that technical construction has yielded to 
one more in consonance with the spirit of the Amendment, and 
in In re Ayers, 123 IT. S. 443, it was ruled upon full considera-
tion that the Amendment covers not only suits against a State 
by name but those also against its officers, agents and represen-
tatives where the State, though not named as such, is neverthe-
less the only real party against which in fact the relief is asked, 
and against which the judgment or decree effectively operates. 
And that construction of the Amendment has since been fol-
lowed. That Amendment refers only to suits brought against a 
State. But applying the same principles of construction to 
the Removal Acts and to cases in which it is claimed that the 
State, though not the nominal is in fact the real party plaintiff, 
it may be fairly held that the State is such real party when the 
relief sought is that which enures to it alone, and in its favor 
the judgment or decree, if for the plaintiff, will effectively op-
erate. Such a case was Ferguson v. Boss, 38 Fed. Rep. 161. 
There an action was brought in the name of Ferguson, a shore 
inspector, against Ross and others, to recover a penalty. The 
statute of New York authorized the suit to be prosecuted in the 
name of the inspector, but all the moneys recovered were pay-
able into the treasury of the State, and it was held by the Cir-
cuit Court for the Eastern District of New York that the action 
was one in which the real party plaintiff was the State. It was 
or its sole benefit that the action was brought, and it alone 

was to be benefited by the recovery.
But this case is not like Ferguson v. Boss, and does not come 

wit in the rule above stated. It is not an action to recover any 
I°r the State. Its results will not enure to the benefit 

0 e State as a State in any degree. It is a suit to compel 
comp lance with an order of the railroad commissioners in re-
spec to rates and charges. The parties interested are the rail-
way company, on the one hand, and they who use the bridge, 

U . e er ’ ^le one interested to have the charges maintained 
ave been, the others to have them reduced in compli-

ce wit the order of the commissioners. They are the real
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parties in interest, and in respect to whom the decree will 
effectively operate.

It is true that the State has a governmental interest in the 
welfare of all its citizens, in compelling obedience to the legal 
orders of all its officials, and in securing compliance with all its 
laws. But such general governmental interest is not that which 
makes the State, as an organized political community, a party 
in interest in the litigation, for if that were so the State would 
be a party in interest in all litigation ; because the purpose of 
all litigation is to preserve and enforce rights and secure compli-
ance with the law of the State, either statute or common. The 
interest must be one in the State as an artificial person. Reagan 
v. Farmers* Loan & Trust Co., 154 IT. S. 362-390.

While not controverting these general propositions, the Su-
preme Court of the State was of the opinion that the State had 
a direct, pecuniary interest in the result of the litigation, by 
virtue, first, of its possible liability for costs, and, secondly, 
because were the litigation pushed to the extreme there might 
be penalties imposed which would when collected pass into the 
school fund of the State. We quote its language:

“ This section of the statute makes provision for a civil action 
to enforce the requirement in behalf of two classes of persons. 
First, ‘ the board of railroad commissioners; ’ second, ‘ any per-
son or company interested in such order or requirement.’ Now, 
while in actions under the statute by persons of the second class, 
which generally will be shippers or passengers, the State has no 
pecuniary interest, it is not so in actions under this statute by 
persons of the first class, its board of railroad commissioners. 
In such actions it abandons its governmental character, enters 
a court of competent jurisdiction as a suitor under the law, incurs 
the same liability for costs and expenses as does any other suitor, 
to be paid under the express provision of the statute out o any 
money in the treasury not otherwise appropriated, and is .more 
over pecuniarily interested not only by reason of the liabilities i 
incurs in the action, but because of its pecuniary interest in e 
judgments which may be obtained and which when pus e o 
the final extremity of execution may result in the paymen o 
penalties, not directly into the state treasury, it is true, u in 
the treasury of one of its political subdivisions for the ene
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of the public schools, to the establishment and maintenance of 
which its credit is pledged by the organic law. It seems to us, 
therefore, that the State in addition to its governmental has a 
real pecuniary interest in the subject-matter of this controversy, 
and that the suit is being prosecuted for its benefit in every 
sense and is not subject to removal to the United States court, 
and we so hold.”

We are unable to concur in these views. Whatever may be 
the result of any subsequent or ancillary proceeding the direct 
object of this suit is to obtain a decree of the court command-
ing the railway company to comply with the order of the com-
missioners. Such a decree is similar to the ordinary decrees of 
a court of equity, and it is familiar that a court of equity may 
enforce compliance with its orders and decrees by penalties 
upon the delinquents. So that if this possible pecuniary result 
is sufficient to make the State the real party plaintiff it would 
follow that in Missouri the State is the real party plaintiff in 
every equity suit, because in every equity suit such penalties 
may be imposed.

Neither can it be held that the state’s voluntary assumption 
of the costs of the litigation when the decree is adverse to the 
railroad commissioners makes it the real party plaintiff. That 
is simply an incidental matter and does not determine its rela-
tions to the suit any more than its payment of the salary of the 
judge, fees of jurors or any other expenses of the litigation.

e are of opinion, therefore, that the party named in the 
record as plaintiff is the real party plaintiff, and that the volun- 
ary assumption by the State of the costs in some contingencies 

0 t ® litigation, or the indirect and remote pecuniary results 
w ic may follow from a disobedience of the orders of the 
court, do not make it the party to whom alone the relief sought 
enures and in whose favor a decree for the plaintiff will effec-
tively operate.

The judgment of the Supreme Court of the State of Missouri 
'is tevetsed, and the case remanded to that court for further 
proceedings not inconsistent with this opinion.

\JU8TICE ^KAY was n°t present at the argument and took 
no part in the decision of this case.
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DISTRICT OF COLUMBIA v. ESLIN.

APPEAL FROM THE COURT OF CLAIMS.

No. 36. Argued October 23,1901.—Decided November 3,1901.

The act of June 16, 1880, c. 243, gave the Court of Claims jurisdiction of 
claims against the District of Columbia like the one which forms the 
subject of this action. This case was duly heard by the Court of Claims, 
and final judgment was entered in favor of the claimants. The District 
of Columbia appealed to this court, and later moved to set aside the 
judgment, and to grant a new trial, pending the decision upon which 
Congress repealed the act of June 16, 1880, and enacted that all proceed-
ings under it should be vacated, and that no judgment rendered in 
pursuance of that act should be paid. Held, that this appeal must be 
dismissed for want of jurisdiction, and without any determination of the 
rights of the parties.

The  statement of facts will be found in the opinion of the 
court.

Mr. Robert A. Howard for appellant. Mr. Assistant Attor-
ney General Pradt was on his brief.

Mr. George A. King and Mr. J. W. Douglass for appellee. 
Mr. William B. King filed a brief for same.

Me . Justi ce  Haelan  delivered the opinion of the court.

By an act of Congress approved June 16,1880, c. 243, the 
jurisdiction of the Court of Claims was extended to all claims 
then existing against the District of Columbia arising out of 
contracts by the late Board of Public Works and extensions 
thereof made by the Commissioners of the District, as well as 
to such claims as had arisen out of contracts by the District 
Commissioners after the passage of the act of June 20,1874, 
18 Stat. 116, c. 337, and all claims for work done by the order 
or direction of the Commissioners and accepted by them for 
the use, purposes or benefit of the District prior to March 14,
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1876. It was provided that all such claims against the District 
should in the first instance be prosecuted before the Court of 
Claims by the contractor, his personal representatives or his 
assignee, in the same manner and subject to the same rules in 
the hearing and adjudication of the claims as the court then 
had in the adjudication of claims against the United States. 
21 Stat. 284, 285, §§ 1, 2.

By the same act it was provided that if no appeal was taken 
from the judgment of the Court of Claims in the cases therein 
provided for, within the term limited by law for appealing from 
the judgments of that court, “ and in all cases of final judg-
ments by the Court of Claims, or, on appeal, by the Supreme 
Court where the same are affirmed in favor of the claimant, 
the sum due thereby shall be paid, as hereinafter provided, by 
the Secretary of the Treasury.” § 5.

These consolidated suits were brought under the above act, 
and within the time limited by its provisions.

In the progress of the cause a judgment was rendered in one 
of the cases in favor of the District for $658.05, and in the others 
the petitions were severally dismissed. New trials were granted 
in each case, and time was given for further proof.

By an act of Congress approved February 13, 1895, c. 87, 
amendatory of the above act of June 16, 1880, it was provided 
that in the adjudication of claims brought under the act of 
1880, the Court of Claims shall allow the rates established by 
t e Board of Public Works; and whenever said rates have not 
een allowed, the claimant or his personal representative shall 

be entitled, on motion made within sixty days after the pas-
sage of this act, to a new trial of such cause.” 28 Stat. 664.

Ihe cases were heard on the exceptions of the defendant to 
& re ®yee s report, and the aggregate amount found due from 

e f ls^ric^ was $13,458.33. And the record states that upon 
e acts set forth in the referee’s report “ the court, under the

o e raary 13, 1895, 28 Stat. 664, and in accordance with
Parties, decides as conclusions of law as 

Col 6 tUrn $l$’458-33, so  found due from the District of 
ind ^le several claimants named below each recover

gmen against the United States in the amounts stated, viz.”
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Here follows, in the record, a statement of the amount found 
due each claimant, the aggregate being the above sum.

The order referring the cause for a statement of the several 
accounts was made after the passage of the act of February 13, 
1895, and the referee’s report was made pursuant to the provi-
sions of that act.

In accordance with the findings of fact and of law the court, 
on the 22dof June, 1896, entered final judgment in favor of the 
respective claimants for the amounts found due them respec-
tively, the judgment upon its face purporting to be “ within the 
intent and meaning of the act of February 13, 1895.”

On the 3d of September, 1896, the District of Columbia, by 
the Attorney General of the United States, made application 
for and gave notice of an appeal to this court. Subsequently, 
February 25, 1897, the District moved to set aside the judg-
ment of June 22, 1896, and to grant a new trial.

While the motion for new trial was pending Congress passed 
the act of March 3, 1897, c. 387, making appropriations for the 
expenses of the government of the District for the fiscal year 
ending June 30, 1898. That act among other things provided 
that the above act of February 13, 1895, “be, and the same is 
hereby, repealed, and all proceedings pending shall be vacated, 
and no judgment heretofore rendered in pursuance of said act 
shall be paid” 29 Stat. 665, 669.

Our attention was called by counsel to the case of In re Sall, 
167 U. S. 38, 41, in which it is stated that the Court of Claims 
made the following general order: “ The act of 13 February, 
1895, 28 Stat. 664, having been repealed by Congress, it is or-
dered in all suits brought under or subsequent to said act that 
motions for new trial, applications for judgments and all other 
papers in such suits be restored to and retained upon the fi es 
of the court without further proceedings being had.” This or-
der is not found in the present record.

What was the effect of the act of 1897 upon the power oi 
this court to reexamine the final judgment of the Court o 
Claims in these cases ? In our opinion, there can be only one 
solution of this question. ,

The present cases were brought under the act of 18 , an
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were determined with reference to its provisions. In view of 
the repeal of that act by Congress, the requirement that pend-
ing proceedings be vacated, and the express prohibition of the 
payment of judgments theretofore rendered, any declaration 
by this court as to the correctness of the final judgment en-
tered by the Court of Claims under the act of 1895 would be 
useless for every practical or legal purpose, and would not be 
in the exercise of judicial power within the meaning of the 
Constitution. It was an act of grace upon the part of the 
United States to provide for the payment by the Secretary of 
the Treasury of the amount of any final judgment rendered 
under that act. And when Congress by the act of 1897 di-
rected the Secretary not to pay any judgment based on the 
act of 1895, that officer could not be compelled by the process 
of any court to make such payment in violation of the act of 
1897. A proceeding against the Secretary having that object 
in view would, in legal effect, be a suit against the United 
States; and such a suit could not be entertained by any judi-
cial tribunal without the consent of the Government. It seems 
therefore clear that a declaration by this court in relation to 
the matters involved in the present appeal would be simply ad-
visory in its nature, and not in any legal sense a judicial deter-
mination of the rights of the parties. What was said by Chief 
Justice Taney in Gordon v. United States, 117 U. S. 697, 702, 
may be here repeated. After stating that this court should not 
express an opinion where its judgment would not be final and 
conclusive upon the rights of the parties, and that it was an 
essential part of every judgment passed by a court exercising 
judicial power that it should have authority to enforce it, or to 
give effect to it, the Chief Justice said : “ It is no judgment, 
in the legal sense of the term, without it. Without such an 
award the judgment would be inoperative and nugatory, leaving 

e aggrieved party without a remedy. It would be merely an 
opinion, which would remain a dead letter, and without any 
operation upon the rights of the parties, unless Congress should 

some future time sanction it, and pass a law authorizing the 
our to carry its opinion into effect. Such is not a judicial 

power confided to this court in the exercise of its appellate ju-
VOL, CLXXXIII—5



66 OCTOBER TERM, 1901.

Syllabus.

risdiction; yet it is the whole power that the court is allowed 
to exercise under this act of Congress.” See also Rayburn's 
Case, 2 Dall. 409; United States v. Ferreira, 13 How. 40, 46; 
In re Sanborn, 148 U. S. 222, and Interstate Commerce Com-
mission n . Brimson, 154 U. S. 447, 483, 486.

It results that:
As no judgment now rendered by this court would have the 

sanction that attends the exercise of judicial power, in its 
♦ legal or constitutional sense, the present appeal must be dis-

missed for want of jurisdiction and without any determina-
tion of the rights of the parties. It is so ordered.

GULF AND SHIP ISLAND RAILROAD COMPANY v. 
HEWES.

ERROR TO THE SUPREME COURT OF THE STATE OF MISSISSIPPI.

No. 5. Argued October 15,16,1901.—Decided November 18,1901.

Although the certificate of the chief justice of a state supreme court that 
a Federal question was raised is insufficient to give this court jurisdiction, 
where such question does not appear in the record, it may be resorted to, 
in the absence of an opinion, to show that a Federal question, which is 
otherwise raised in the record, was actually passed upon by the court.

A charter of a railroad company incorporated by an act of the legislature 
of Mississippi, passed in 1882, contained an exemption from all taxation 
for twenty years. The state constitution adopted in 1869 provided that 
the property of all corporations for pecuniary profit, should be subject to 
taxation, the same as that of individuals, and that taxation should e 
equal and uniform throughout the State. Prior to the incorporation o 
the railroad company, the supreme court of the State had constiued t is 
provision of the constitution as authorizing exemptions from taxation, 
but had declared that such exemptions were repealable. Held, That t is 
court was bound by this construction of the constitution, and, there ore, 
that the railroad company could not claim an irrepealable exemption in 
its charter. Held, also, That the exemption being repealable, the Ques 
tion whether it had in fact been repealed was a local and not a Fe era 
question.

A ruling of a state supreme court that a repealable exemption has een
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fact repealed by a subsequent statute, is one which turns upon the con-
struction of a state law, and is not reviewable here, although if the ex-
emption were irrepealable and thus constituted a contract, it would be 
the duty of this court to decide for itself whether the subsequent act did 
repeal it or impair its obligation.

A privilege tax upon a railroad corporation is a tax upon property.

This  was a bill in equity filed in the court of chancery of 
Harrison County, Mississippi, by the railroad company, against 
the tax collector of that county to enjoin the collection of cer-
tain property and privilege taxes assessed against the railroad 
company for the fiscal year 1896.

The bill averred in substance the incorporation of the rail-
road company by an act of the legislature of the State of Mis-
sissippi, approved February 23, 1882, c. 542, p. 849, the eight-
eenth section of which act declared: “ That said company, its 
stock, its railroads and appurtenances and all its property in 
this State, necessary or incident to the full exercise of all pow-
ers herein granted, shall be exempt from taxation for a term 
of twenty years from the passage of this act;” that immedi-
ately thereafter the corporation entered upon the construction 
of its road, and at the time of the filing of the bill had about 
seventy-five miles in operation ; that, notwithstanding this char-
ter exemption, the State Railroad Commission has returned its 
property for taxation, and that defendant has demanded not 
only a privilege tax, but a property tax levied for state and 
county purposes, and threatens seizure of its property. Where-
fore an injunction was prayed.

To this bill, defendant interposed a demurrer for want of 
equity, and because the exemption was a mere bounty, repeal- 
a e at the pleasure of the legislature, and void of any element 
o contract. The demurrer was sustained, and leave granted 

e plaintiff to amend its bill. Thereupon it filed an amend-
ment alleging that the exemption in the charter constituted a 
contract between the plaintiff and the State; that the railroad 
was constructed upon the faith of such contract, and that it was 
Fn Z" Power the State to repeal the exemption, and 
^0 ing in that connection the contract clause of the Constitu- 

On* ef endant again demurred. The demurrer was sustained,
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and an appeal granted to the Supreme Court of the State, which 
affirmed the decree of the court below. Whereupon plaintiff 
sued out a writ of error from this court, which defendant moved 
to dismiss.

Mr. Eaton J. Bowers and Mr. Edward Mayes for plaintiffs in 
error.

Mr. R. O. Beckett for defendant in error. Mr. Frank A. 
Critz was on his brief.

Mr . Jus tic e  Brow n , after making the above statement, de-
livered the opinion of the court.

1. The motion to dismiss must be overruled. Counsellor 
the railroad company appear to have invoked the contract 
clause of the Constitution upon the original argument; but 
whether this be so or not, the bill was subsequently amended 
under leave of the court, by averring that the charter and the 
exemption from taxation contained in the eighteenth section 
constituted a contract between the plaintiff corporation and the 
State of Mississippi that the State would not demand any taxes 
upon its capital, property or stock for the term of twenty years 
from the enactment of the charter; and that, if said exemp-
tion from taxation had been repealed, which the company de-
nied, it was not within the power of the State to repeal sue 
exemption for the reason that the same constituted a contract 
upon which the company had acted, and upon the faith of whic 
it had constructed the road; and that such repeal was a vio a 
tion of the contract clause of the Constitution The Fe er 
question was properly raised, and there is at least sufficien 
color for it to sustain our jurisdiction. No opinion was e iv 
ered by the Supreme Court, but the Chief Justice certifies a 
the validity of the state legislation subsequent to the c ar er 
of 1882 was drawn in question upon the ground of 
ment of the contract contained in such charter, and t 
decision was in favor of the validity of such legislation.
such a certificate is insufficient to give us jurisdiction, w
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such jurisdiction, does not appear in the record, it may be re-
sorted to, in the absence of an opinion, to show that a Federal 
question which was otherwise raised in the record, was actu-
ally passed upon by the court. Armstrong v. Athens County 
Treasurer, 16 Pet. 281; Yazoo <& Mississippi Railroad x. 
Adams, 180 U. S. 41, 48; Railroad Co. v. Rock, 4 Wall. 177; 
Parmelee v. Lawrence, 11 Wall. 36; Gross v. U. 8. Mortgage 
Co., 108 U. S. 477.

2. The bill set out, and, until the argument in this court, the 
plaintiff company relied solely upon, a charter granted Febru-
ary 23,1882, by the legislature of Mississippi to incorporate 
the Gulf and Ship Island Railroad Company, the eighteenth 
section of which declared: “ That in order to encourage the in-
vestment of capital in the works which said Company is hereby 
authorized to construct and maintain, and to make certain in 
advance of such investment, and as an inducement and consid-
eration therefor, the taxes and burdens which this State will 
and will not impose thereon, it is hereby declared that said 
Company, its stock, its railroad, and appurtenances, and all its 
property in the State necessary or incident to the full exercise 
of all the powers herein granted, shall be exempt from taxation 
for a term of twenty years from the passage of this Act.”

To strengthen its position, and to enable the company to 
rally to its support an exemption antedating the constitution 
of 1869, upon which the defendant relies, the plaintiff calls to 
our attention an act passed in 1850 to incorporate the Gulf and 
Ship Island Railroad Company, and a further act approved 
March 1,1854, c. 66, amendatory of that act, the eleventh sec- 
± which declares “ that the property and investments of 

e Company connected with this enterprise, within this State, 
shall not be subject to taxation until the road shall be in full 
operation and completed.”

The position of the plaintiff in this connection is that, prior 
e Code of 1857, there was no general law and no constitu- 

ona provision in any way restraining the legislature from 
granting irrepealable exemptions, and that the charter of 1882 
J* traere continuance of the original charter of 1850-1854; 

a e construction of the road, authorized by that charter,
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had never been abandoned, and that so late as 1872 the legisla-
ture had adopted a memorial to Congress praying that a land 
grant made by Congress in 1858 for the benefit of the Gulf and 
Ship Island Railroad Company, and which had lapsed to the 
United States by the intervention of the Civil War, might be 
revived in favor of that railroad.

But we are of opinion that the charter of 1882 cannot be 
considered as a revival or continuation of the charter of 1854, 
since the names of the incorporators are entirely different, the 
routes of the two railroads are also different, and no reference 
is made in the charter of 1882 to the prior charters, although 
the names of the two corporations are identical. There is noth-
ing in the act of 1882 to indicate even the existence of a prior 
act incorporating a road under the same name. It is true that, 
at the same session of the legislature (1882), another memorial 
to Congress was adopted by the legislature for a revival of the 
grant of public lands made by the United States in 1856 to aid 
in the construction of the Gulf and Ship Island Railroad, but 
in this very memorial it was stated that “ at its present session 
our legislature has granted a new act of incorporation with lib-
eral provisions, thus again attesting the abiding and earnest 
interest felt by our people in this important work.”

It is also true that on March 13, 1884, the legislature passe 
another act to facilitate the construction of the Gulf and Ship 
Island Railroad, and for other purposes, c. 612, p. 971, t e 
eighth section of which declared: “ That said Gulf and S ip 
Island Railroad Company are hereby subrogated to 
rights and privileges heretofore granted by the State of Missis 
sippi to the Gulf and Ship Island Railroad Company, an s a 
have the right to use and enjoy such field notes, maps an sur 
veys as have been heretofore made in the interest of sai roa 
as were authorized and granted by the State under t e ac 
approved March 2, 1854, and December 3,1858. T is is an 
effort to subrogate the new railroad to the rights and privi eg 
of the former one, but its language contains an implie a 
sion that, without such subrogation, the rights and Privl e° 
of the former company had lapsed, and that a new ac 
necessary to revive them. But if the act be consi ere
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revival of the rights and privileges which had formerly be-
longed to the old company, such rights and privileges would 
be subordinated to the provisions of the new constitution of 
1869, which in the meantime had been adopted. Planters' 
Ins. Co. n . Tennessee, 161 U. S. 193, 198. In addition to all 
this, however, the better opinion is that a subrogation to the 
“ rights and privileges ” of a former corporation does not in-
clude an immunity from taxation. Phoenix Ins. Co. v. Tennes-
see, 161 U. S. 174.

We are unable to see that there is anything in this legisla- 
lation to indicate that the plaintiff company stands in a posi-
tion to escape the application of the constitution of 1869. In-
deed, it seems to us entirely clear that the injunction of the 
charter of 1850-1854 into this case was a mere afterthought; 
and that the charter upon which the plaintiff must rely is that 
of 1882, set forth in this bill, and that such charter must be 
construed in subordination to the constitution of 1869, which 
we now proceed to consider.

3. The only provisions of the constitution pertinent to this 
case are the following sections of Article XII :

“Sec . 13. The property of all corporations for pecuniary 
profit, shall be subject to taxation, the same as that of indi-
viduals.”

Sec . 20. Taxation shall be equal and uniform throughout 
the State. All property shall be taxed in proportion to its 
value, to be ascertained as directed by law.”

As it is not altogether clear from the language of these sec-
tions whether it was competent for the legislature to grant to a 
railroad company an exemption from taxation, it is conceded by 
both sides to this controversy that we are bound to look to the 
decisions of the Supreme Court of Mississippi at the time this 
c arter was granted, for their proper interpretation. Douglass 
V’ ounty of Pike, 101 U. S. 677. While the question of contract 
or no contract in a particular case is one which must be deter- 
nnne by ourselves, every such alleged contract is presumed to 

ave een entered into upon the basis, and in contemplation of, 
e existing constitution and statutes, and upon the established 

s ruction theretofore put upon them by the highest judicial
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authority of the State. Taylor v. Ypsilanti, 105 U. S. 60; Wade 
v. Travis County, 174 U. S. 499, 509, and cases cited.

We are referred to the case of Mississippi Mills v. Cook, 56 
Mississippi, 40, decided in 1878, four years prior to this charter, 
as settling the proper construction of these sections of the con 
stitution. Indeed, counsel stipulate that the stockholders in-
vested their money in reliance upon this adjudication. The 
Mississippi Mills were chartered in 1871 for the purpose of manu-
facturing cotton and woolen fabrics, and in 1872 an act was 
passed, of which the Mississippi Mills were subsequently given 
the benefit, providing that all taxes upon the property of said 
company should be applied to the payment of debts which the 
company had incurred in the construction of their factory. In 
1877 this act was so far amended as to be substantially repealed; 
and in 1878 the company filed a bill in chancery against the tax 
collector, setting up the acts of 1872 and 1873 as constituting a 
contract with the company, and alleging that the act of 1877 
impaired the obligation of such contract, and was in violation 
of the Constitution of the United States.

The bill was held not to be maintainable, the court decid-
ing :

(1.) That it was not intended by section 13 of article XII of 
the constitution to confer power on the legislature to tax the 
property of corporations, because that existed without this sec-
tion as an inherent legislative power.

(2.) That the property of the corporations mentioned was de-
clared to be subject to taxation, that is, liable to taxation, the 
same as that of individuals, but it was not necessarily to be su 
jected to taxation. Since overruled in Adams n . Yazoo 
Mississippi Yalley Railroad, VI Mississippi, 194.

(3.) That any legislative act, “ whether it be a charter or 
other form of law, which says it shall be exempt, and not su 
ject to taxation, is in conflict with the constitution.” But t a 
the legislature might exempt property of a certain class, whet er 
the owners were corporations or natural persons, but corpora 
property could never be placed beyond the reach of the taxing 
power. “ It may not be taxed, but it must be ever liable, 
need not be subjected, but it must always be subject, to taxa ion,
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the same as that of individuals, for the constitution so declares. 
The provision is mandatory as to universal liability to be taxed, 
but permissive to the legislature to tax the property of such cor-
porations, or exempt it, as it may see proper, in common with 
the property of individuals, which may be taxed or not for the 
time being.” See also Vicksburg Bank v. Worrell, 67 Missis-
sippi, 47 ; Natchez, Jackson <& Columbus Railroad Co. v. Lam-
bert, 70 Mississippi, 779.

(4.) That it followed from this that it was competent for the 
legislature to modify or repeal the act of 1872, and that the re-
pealing act of 1877 was constitutional, and operated as a repeal 
of the exemption. This was reaffirmed in Attala Co. v. Kelly, 
68 Mississippi, 40 ; Railroad Co. v. Lambert, 70 Mississippi, 779.

(5.) In a concurring opinion, delivered by the Chief Justice, 
he held that if the exemption were granted in the form of a con-
tract in the charter, it was prohibited.

Although the decision of the case was put upon the ground 
that the exemption from taxation contained in the acts of 1872 
and 1873 was a mere bounty, and subject to repeal by the* leg-
islature, the report would seem to indicate the opinion of the 
court to have been that no exemption was valid which was con-
tained in the charter of a particular corporation ; (a question not 
necessarily involved,) but whether this be so or not, it is entirely 
clear that the court intended to decide that, under the constitu-
tion of 1869, any exemption granted by the legislature was a 
mere bounty and subject to repeal.

Under this construction of the constitution it becomes unnec-
essary to decide whether the exemption contained in the char-
ter of 1882 be void or not, since, as it appears by the certificate 
o the Chief Justice, the decision of the court below was put 
upon the ground that the subsequent legislation, and particu- 
ar y the Annotated Code of 1892, which was construed by the 

court as repealing the exemption in the charter, was constitu- 
iona and valid. Indeed, counsel for the collector, in their 
ne , expressly disclaim any reliance upon the position that the 

exemption in this case was originally unconstitutional and void, 
pa mg their case expressly upon the ruling of the Supreme 

ourt that such exemption had been repealed.



74 OCTOBER TERM, 1901.

Opinion of the Court.

Holding then, as we do, that the exemption was subject to 
repeal, it only remains to consider whether the Code of 1892 
did in fact repeal and abrogate it. In this connection the State 
relies upon section 3744 of the Annotated Code of 1892, which 
declares that “ following property, and no other, shall be ex-
empt from taxation, to wit.” Here follows a list of some 
twenty classes of property, among which, however, railroads 
are not included. If an exemption under a special act be re-
pealed by the words “ and no other,” contained in a general act 
declaring what property shall be exempt from taxation, it would 
follow that this exemption was repealed by the Code of 1892, 
and the principle applied in Louisville Water Company v. Clark, 
143 IL S. 1, 11, would also be applicable here. The railroad 
company, however, insists that its rights are saved by section 
eight of the same code, which declares that “ private and local 
laws not revised and brought into this Annotated Code are 
not affected by its adoption, unless it be expressly so provided 
herein.” There being no such express provision in the code re-
specting the act of 1882, it is insisted that the exemption con-
tained in that act is saved. The Supreme Court, however, seems 
to have held, as it had already done with respect to a similar 
section in the Code of 1880, Adams v. Railroad Co., 77 Missis-
sippi, 194, 317, that the exemption was not saved.

We do not find it necessary to pass upon the soundness o 
this conclusion, as we are of opinion that the question whether 
the ruling of the Supreme Court, that a repeatable exemption 
has been in fact repealed by a subsequent statute, is one whic 
turns upon the construction of a state law, and is not 
able here, although if the exemption were irrepealable and thus 
constituted a contract, it w’ould be our duty to decide for our 
selves whether the subsequent act had repealed it or impaire 
its obligation. The only contract relied upon is one exemp i g 
the property of a particular corporation from taxation or^ 
certain number of years ; a contract which, in the lig 0 
state constitution and the prior decisions of the state cour^ 
must be read as if it contained a proviso that the egisa 
might in the meantime alter, amend or repeal the ac . e ’ 
as the legislature is left entirely free to act upon
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ject, no subsequent legislation could possibly impair the obli-
gation of the contract, if such exemption can be called a con-
tract at all. If no statute could impair it, it goes without say-
ing that none did impair it. If, then, the decision of the Su-
preme Court that the legislature had in fact repealed the ex-
emption was right, the railroad company cannot complain, since 
the legislature had done no more than it had a right to do. If, 
upon the other hand, we should be of opinion that the Supreme 
Court was wrong in holding the exemption repealed, such ex-
emption would be abrogated not by the act of 1892, but by an 
erroneous construction of that act. Our only authority to re-
view the action of the state courts in this class of cases under Rev. 
Stat. sec. 709, arises when the validity of a state statute is drawn 
in question on the ground of its being repugnant to the Consti-
tution of the United States, and the decision is in favor of its 
validity. Now, if the statute, adjudged to be valid, does not 
impair the obligation of any contract, it is not repugnant to the 
Constitution. It is the fact that the act, as construed by the 
Supreme Court, impairs the obligation of a contract that gives 
us jurisdiction, and if there be in the act of 1882 no contract 
that can be impaired by subsequent legislation, it is of no con-
sequence that the Supreme Court may have given it a wrong 
construction. “ Before we can be asked to determine whether 
a statute has impaired the obligation of a contract, it should ap-
pear that there was a legal contract subject to impairment, and 
some ground to believe that it has been impaired.” New Or-
leans n . New Orleans Waterworks Co., 142 U. S. 79, 88.' In- 
eed the whole foundation of our jurisdiction in this class of 

cases must rest upon a contract which cannot be leffallv im-
paired.

This court has repeatedly held that we cannot revise the judg-
ment of the highest court of a State unless, by its terms, or nec-
essary operation, it gives effect to some provision of a state 
constitution or law which, as thus construed, impairs the obli-
vion of a precedent contract. In Railroad Co. v. Rock, 4 
th^ in* cour^ pronounced it a “fundamental error

a is court can, as an appellate tribunal, reverse the judg- 
en o a state court, because that court may hold a contract
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to be void, which this court might hold to be valid.” So, too, 
in Knox v. Exchange Bank, 12 Wall. 379, 383, it was said by 
Mr. Justice Miller: “But we are not authorized by the Judi-
ciary Act to review the judgments of the state courts because 
their judgments refuse to give effect to valid contracts, or be-
cause those judgments, in their effect, impair the obligation of 
contracts. If we did, every case decided in a state court could 
be brought here, when the party setting up a contract alleged 
that the court had taken a different view of its obligation to 
that which he held.” To the same effect are Lehigh 'Water Co. 
n . Easton, 121 U. S. 388, 392, and New Orleans Waterworks v. 
Louisiana Sugar Co., 125 U. S. 18, 30. In the latter case it is 
said by Mr. J ustice Gray: “ In order to come within the pro-
vision of the Constitution of the United States which declares 
that no State shall pass any law impairing the obligation of 
contracts, not only must the obligation of a contract have been 
impaired, but it must have been impaired by a law of the State. 
The prohibition is aimed at the legislative power of the State, 
and not at the decisions of its courts, or the acts of administra-
tive or executive boards or officers, or the doings of corpora-
tions or individuals.” See also Central Land Co. v. Laidley, 
159 U. S. 103, 109.

We are therefore of opinion that we cannot review the action 
of the state court in holding this exemption to have been re-
pealed.

4. A single point with regard to the privilege taxes included 
in the assessment sought to be enjoined remains to be considered.

By section 18 of the company’s charter of 1882 it was declared 
“ that such Company, its stock, its railroad and appurtenances, 
and all its property in this State, necessary or incident to t e 
full exercise of all the powers herein granted, shall be exemp 
from taxation for a term of twenty years from the passage o 
this act.” This undoubtedly implies an exemption from prin 
lege as well as ad valorem taxes, and such has been the construe 
tion given to it by the Supreme Court of Mississippi- Gran 
Gulf and Port Gibson Railroad n . Buck, 53 Mississippi, 246.

But, as we have already held, this section must be construe 
as subservient to section 13, article XII, of the constitution o
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1869, providing that “ the property of all corporations for pe-
cuniary profit shall be subject to taxation.”

Now, if privilege taxes are taxes upon the property of corpo-
rations, an exemption from such taxes was subject to repeal as 
much as we have already held an exemption of ad valorem taxes 
to be.

Whatever may have been the fluctuations of opinion upon 
this subject, and it is not to be denied that there are many cases 
in the state courts holding that a privilege tax is not a tax upon 
property, the law in this court, so far as concerns railway fran-
chises, must be deemed to have been settled by the case of Wil-
mington Railroad v. Reid, 13 Wall. 264, in which an exemption 
in the charter of the Wilmington and Raleigh Railway Com-
pany of “ the property of said company and the shares therein ” 
from taxation, was decided to extend to a tax upon the fran-
chise and rolling stock. In delivering the opinion of this court, 
Mr. Justice Davis observed: “It is insisted, however, that the 
tax on the franchise is something entirely distinct from the 
property of the corporation, and that the legislature, therefore, 
was not inhibited from taxing it. The position is equally un-
sound with the others taken in this case. Nothing is better set-
tled than that the franchise of a private corporation—which in its 
application to a railroad is the privilege of running it and tak-
ing fare and freight—is property, and of the most valuable kind, 
as it cannot be taken for public use even without compensation, 
t is true it is not the same sort of property as the rolling stock, 

roadbed and depot grounds, but it is equally with them covered 
y the general term ‘ the property of the company,’ and there- 
ore equally within the protection of the charter.” To the 

same effect are Adams Express Co. v. Ohio, 165 U. S. 195, and 
Veazie Bank v. Fenno, 8 Wall. 533, 547.

This also appears to be the law in Mississippi. Coulson n .
13 Mississippi, 728; Drysdale v. Pradat, 45 Mississippi,

In West River Bridge Co. v. Dix, 6 How. 507, 534, the fran- 
ise of a bridge company was held to be property subject to 

emnation under the law of eminent domain. See also 
Monongahela Fav. Co. v. United States, 148 U. S. 312; Spring
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Valley Waterworks v. Schottler, 62 California, 110; Nichols v. 
New Haven c& Northampton Railroad, 42 Connecticut, 103, 
125 ; Porter v. Rockford &c. R. R., 76 Illinois, 561, 574; State 
v. Anderson, 90 Wisconsin, 550, 561; Richmond Danville 
Railroad v. Brogden, 74 N. C. 707.

It follows, then, that privilege taxes being taxes upon prop-
erty are subject to the constitutional limitations of 1869, and 
their exemption was equally repealable as that of ad valorem 
taxes.

The railroad company also calls attention to section 181 of 
the constitution of 1890, by virtue of which “ exemptions from 
taxation to which corporations are legally entitled at the adop-
tion of this constitution, shall remain in full force and effect 
for the time of such exemptions as expressed in their respective 
charters, or by general laws, unless sooner repealed by the 
legislature.” The words “ sooner repealed ” in this section 
apparently refer to a repeal before the expiration of the exemp-
tion under their respective charters, and as the Supreme Court 
has held that the exemption in this case was repealed by the 
Annotated Code of 1892 the company can gain no additional 
advantage by this section. Adams n . Tombigbee Mills, 78 Mis-
sissippi, 676.

Inasmuch as the statute in question could not, and in the 
opinion of Supreme Court did not, impair the obligation of any 
prior contract, its judgment must be

Affirmed.

Mb . Jus tic e  Gea y  was not present at the argument and took 
no part in the decision of this case.
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DOTTING v. KANSAS CITY STOCK YARDS COM-
PANY AND THE STATE OF KANSAS.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE 

DISTRICT OF KANSAS.

No. 1. Argued November 14, 15,1899. Re-argued, January 23, 24,1901, before a full bench. 
Decided November 25,1901.

The Statute of Kansas of March 3, 1897, entitled “ An act defining what 
shall constitute public stock yards, defining the duties of the person or 
persons operating the same, and regulating all charges thereof, and re-
moving restrictions in the trade of dead animals, and providing penalties 
for violations of this act,” is in violation of the Fourteenth Amendment 
of the Constitution of the United States, in that it applies only to the 
Kansas City Stock Yards Company, and not to other companies or cor-
porations engaged in like business in Kansas, and thereby denies to that 
company the equal protection of the laws.

In  March, 1897, Charles U. Cotting, a citizen of the State of 
Massachusetts, filed in the Circuit Court of the United States 
for the District of Kansas a bill of complaint against the Kansas 
City Stock Yards Company, a corporation of the State of Kan-
sas, and certain officers of that company, and Louis C. Boyle, 
Attorney General of the State of Kansas. A few days later, 
Francis Lee Higginson, a citizen of the State of Massachusetts, 
filed a bill of complaint in the same court and against the same 
parties.

These suits were subsequently ordered by the court to be con-
solidated, and were thereafter proceeded in as one.

The plaintiffs respectively alleged that they were stockholders 
0 the Kansas City Stock Yards Company, and that the suits 
were brought in their own behalf and that of other stockholders 
avmg a like interest, who might thereafter join in theprosecu- 
ion thereof. The main purpose of the suits was to have de- 

c are invalid a certain act of the legislature of the State of 
whTk approved March 3> 1897, entitled “An act defining 
w a s all constitute public stock yards, defining the duties of



80 OCTOBER TERM, 1901.

Statement of the Case.

the person or persons operating the same, and regulating all 
charges thereof, and removing restrictions in the trade of dead 
animals, and providing penalties for violations of this act.”

A temporary restraining order was granted, and subsequently 
a motion for a preliminary injunction was made. Pending that 
motion the court appointed a special master, with power to take 
testimony and report the same with his findings, as to all mat-
ters and things in issue upon the hearing of the preliminary 
injunction prayed for. 79 Fed. Rep. 679. On August 24,1897, 
the special master filed his report. On October 4,1897, the 
motion for a preliminary injunction was heard on affidavits, 
the master’s report, exceptions thereto on behalf of both parties, 
and arguments of counsel. The motion was refused, and the 
restraining order, which had remained in force in the meantime, 
was set aside. 82 Fed. Rep. 839.

A stipulation was thereupon entered into that the defendants 
should forthwith file their answers to the bills; that replications 
thereto should be immediately filed, and that the cases, thus put 
at issue, should be heard on final hearing, upon the pleadings, 
proofs, master’s report and exhibits, without further testimony 
from either party.

On October 28,1897, after argument, the court dismissed the 
bills of complaint. 82 Fed. Rep. 850. In the opinion of Circuit 
Judge Thayer there was the following order, which was also 
embodied in the final decree:

“The great importance of the questions involved in these 
cases will doubtless occasion an appeal to the Supreme Court of 
the United States, where they will be finally settled and deter-
mined. If, on such appeal, the Kansas statute complained o 
should be adjudged invalid for any reason, and in the meantime 
the statutory schedule of rates should be enforced, the stoc 
yards company would sustain a great and irreparable loss. 
Under such circumstances, as was said in substance by the u 
preme Court in Hovey v. McDonald, 109 U. S. 150, 161, 18 
the right and duty of the trial court to maintain, if possi e, 
the status quo pending an appeal, if the questions at issue ar© 
involved in doubt; and equity rule 93 was enacted in recognition 
of that right. The court is of opinion that the cases at bar aw
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of such moment and the questions at issue so balanced with 
doubt, as to justify and require an exercise of the power in ques-
tion. Therefore, although the bills will be dismissed, yet an 
order will at the same time be entered restoring and continuing 
in force the injunction which was heretofore granted for the 
term of ten days, and if in the meantime an appeal shall be 
taken, such injunction will be continued in force until the appeal 
is heard and determined in the Supreme Court of the United 
States: provided that, in addition to the ordinary appeal bond, 
the Kansas City Stock Yards Company shall make and file in 
this court its bond in the penal sum of $200,000, payable to the 
clerk of this court and his successors in office, for the benefit 
of whom it may concern, conditioned that in the event of the 
decree dismissing the bills is affirmed, it will, on demand, pay 
to the party or parties entitled thereto all overcharges for yard-
ing and feeding live stock at its stock yards in Kansas City, 
Kansas, and Kansas City, Missouri, which it may have exacted 
in violation of sections 4 and 5 of the Kansas statute relative to 
stock yards, approved March 3, 1897, since an injunction was 
first awarded herein, to wit, on April —, 1897; and that it will 
in like manner pay such overcharges, if any, as it may continue 
to exact in violation of said statute during the pendency of the 
appeal; said obligation to become void if the statute in question 
shall be pronounced invalid by the Supreme Court.” 82 Fed. 
Rep. 857.

On November 4,1897, an appeal was duly taken and allowed 
to this court.

Subsequently, Louis C. Boyle’s term of office as Attorney 
eneral having expired, his successor, A. A. Godard, was sub-

stituted as a party defendant.
The act of the legislature of the State of Kansas is in the 

tollowing terms:
st s^oc^ yards within this State, into which live

oc is received for the purpose of exposing or having the same 
pose or sale or feeding, and doing business for a compen- 
on, an which for the preceding twelve months shall have 
an average daily receipt of not less than one hundred head 

vo l . clxx xii i-—6



82 OCTOBER TERM, 1901.

Statement of the Case.

of cattle, or three hundred head of hogs, or three hundred head 
of sheep, are hereby declared to be public stock yards.

“ Sec . 2. Any person, company, or corporation owning or 
operating any public stock yard or stock yards in this State is 
hereby declared to be a public stock yards operator, whether 
living or being within this State or not.

“ Sec . 3. Every such public stock yards operator or operators 
shall annually, on the 31st day of December of each year, file 
with the secretary of State, an itemized statement certified and 
sworn to, setting forth the number of head of cattle, calves, 
sheep, hogs, horses and mules received in his or their public 
stock yards during the year next preceding.

“ Sec . 4. It shall be unlawful for the owners, proprietors, or 
the employés of the owners or proprietors of any such public 
stock yards within this State, to charge for driving, yarding, 
watering, and weighing of stock, greater prices than the fol-
lowing : For driving, yarding, watering and weighing of cattle, 
15 cents per head ; calves, 8 cents per head ; hogs, 6 cents per 
head ; sheep, 4 cents per head ; and there shall be but one 
yardage charged.

“ Sec . 5. It shall be unlawful for the owner, owners, or pro-
prietors, or their employés, of any such stock yards within 
this State, to sell and deliver at the rate of less than two thou-
sand pounds for a ton of hay, or any part thereof, the same to 
be of good quality, or to charge for or to sell the same at more 
than one hundred per cent above the average market price, or 
value of such hay upon the markets of the towns or cities wherein 
such stock yards are located, upon the day preceding such e 
and delivery ; and it shall also be unlawful for any such owners, 
or proprietors, or employés, to sell and deliver less than seven y 
pounds of corn in the ear for a bushel, or less than fi ty six 
pounds of shelled corn for a bushel or to charge for or to se 
the same at more than one hundred per cent above the ave1^ 
market price or value of such ear corn or shelled corn on 
markets of the towns or cities wherein said stock yar s ai^ 
located, on the day next preceding such sale and delivery, 
feed not above named shall be sold for no greater per cen 
profit than hereinbefore provided.
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“ Seo . 6. It shall be unlawful for the owners or proprietors 
of any stock yards to prohibit the owner or owners, or the rep-
resentatives of any owner or owners of any dead stock in such 
yard or yards from selling such dead stock to any person or 
persons.

“ Sec . 7. That any person or persons violating any of the 
provisions of this act shall be deemed guilty of a misdemeanor 
and upon conviction thereof, shall be fined for the first offence 
not more than one hundred dollars; for the second offence not 
less than one hundred dollars nor more that two hundred dol-
lars ; and for the third offence not less than two hundred dollars 
nor more than five hundred dollars and by imprisonment in the 
county jail not exceeding six months for each offence; and for 
each subsequent offence he or they shall be fined in any sum 
not less than one thousand dollars and by imprisonment in the 
county jail not less than six months.

“ Sec . 8. It is hereby made the duty of the attorney general 
to prosecute all violations of the provisions of this act.

“ Sec . 9. All acts or parts of acts in conflict with this act 
are hereby repealed.

“ Sec . 10. This act shall take effect and be in force from and 
after its publication in the official state paper.” Laws of 
Kansas, 1897, chap. 240, p. 448.

■ 4/r. William D. Guthrie and Mr. B. P. Waggener for ap-
pellants. Mr. Albert II. Horton was on their brief.

Mr. A. A. Godard for appellees. Mr. B. H. Tracy was on 
his brief.

Mr . Just ice  Brew er , after making the above statement, de- 
ivered the following opinion, and announced the conclusion 

and judgment of the court.

e learned Circuit Judge, in deciding the case, appreciated 
. e importance of the questions involved, and although deny-
ing t e relief sought by the plaintiffs, exercised his power of 
on inuing the restraining order until such time as these ques-
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tions could be determined. Twice has this case been argued 
before us. We have had the benefit of able arguments and 
elaborate briefs of distinguished counsel. That the questions 
are difficult of solution no one reading the following statement 
will we think doubt.

It has been wisely and aptly said that this is a government 
of laws and not of men ; that there is no arbitrary power lo-
cated in any individual or body of individuals; but that all in 
authority are guided and limited by those provisions which the 
people have, through the organic law, declared shall be the 
measure and scope of all control exercised over them.

We shall not attempt to determine all the questions presented, 
and yet it is fitting that we should state them, and some of the 
reasons urged in support of their decision one way or the other.

The first we notice is the principal matter in respect to which 
testimony was offered, which has been most largely discussed 
by counsel on both sides, and that is the validity of the reduc-
tion in the charges of the stock yards company made by the 
act in question. Has the State the power to legislate on this 
matter, and, if so, can its legislation be upheld ?

In JYunn n . Illinois, 94 U. S. 113, it was held that the State 
had power to fix the maximum charges for the storing of gram 
in warehouses in Chicago, the court saying (p. 126):

“ Property does become clothed with a public interest when 
used in a manner to make it of public consequence and affect 
the community at large. When, therefore, one devotes his 
property to the use in which the public has an interest, he, m 
effect, grants to the public an interest in that use, and mus 
submit to be controlled by the public for the common goo o 
the extent of the interest he has thus created. He may wi 
draw his grant by discontinuing the use, but so long as he mam 
tains the use he must submit to the control.”

While there was a division of opinion in the court, ye 
doctrine thus stated received the assent of a majority o i 
members and has been reaffirmed since, although accom panic 
by a constant dissent. Budd v. New York, 143 U. • ’
Brass v. Stoeser, 153 IT. S. 391. See also the following ca 
in state courts; People v. Budd, 117 N. Y. 1» .¿a
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Michigan Southern Railway v. Cincinnati, Sandusky <&c. Rail-
way, 30 Ohio St. 604; State v. Columbus Gas Light Coke Co., 
34 Ohio St. 572; Davis v. The State, 68 Alabama, 58; Baker 
y. The State, 54 Wisconsin, 368 ; Nash v. Page, 80 Kentucky, 539 ; 
Girard Point Storage Co. v. Southwark Co., 105 Penn. St. 248; 
Sawyer v. Davis, 136 Mass. 239; BrecKbill v. Randall, 102 Indi-
ana, 528; Delaware, Lackawanna &c. Railroad Co. v. Central 
Stock Yard Co., 45 N. J. Eq. 50.

These decisions go beyond but are in line with those in which 
was recognized the power of the State to regulate charges for 
services connected with any strictly public employment, as, for 
instance, in the matter of common carriage, supply of water, 
gas, etc. Spring Valley Water Works v. Schottler, 110 IT. S. 
347; Railroad Commission Cases, 116 IT. S. 307; Wabash, St. 
Louis Pacific Railway v. Illinois, 118 IT. S. 557; Dow v. 
Beidelman, 125 U. S. 680; Chicago, Milwaukee <&c. Railway 
v. Minnesota, 134 IT. S. 418; Chicago <& Grand Trunk Rail-
way v. Wellman, 143 IT. S. 339; Reagan v. Farmer^ Loan <& 
Trust Co., 154 IT. S. 362; St. Louis c& San Francisco Railway 
v. Gill, 156 IT. S. 649; Covington c&c. Turnpike Co. v. Sand-
ford, 164 IT. S. 578; Smyth v. Ames, 169 IT. S. 466 ; San Diego 
Land Go. v. National City, 174 IT. S. 739; Chicago, Milwaukee

St. Paul Railway v. Tompkins, 176 IT. S. 167.
Tested by the rule laid down in Munn n . Illinois, it may be 

conceded that the State has the power to make reasonable reg-
ulation of the charges for services rendered by the stock yards 
company. Its stock yards are situated in one of the gateways 
o commerce, and so located that they furnish important facil-
ities to all seeking transportation of cattle. While not a com-
mon carrier, nor engaged in any distinctively public employ- 

i8 a work in which the public has an interest, 
an , t erefore, must be considered as subject to governmental 
regulation.

But to what extent may this regulation go? Is there no 
^mt beyond which the State may not interfere with the charges 

services either of those who are engaged in performing some 
Pu ic service, or of those who, while not engaged in such ser- 

ave yet devoted their property to a use in which the pub-
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lie has an interest ? And is the extent of governmental regula-
tion the same in both of these classes of cases ?

In Munn v. Illinois^ one of the latter class, in which the 
power of governmental regulation was affirmed, it was said 
(p. 125):

“ From this it is apparent that down to the time of the adop-
tion of the Fourteenth Amendment, it was not supposed that 
statutes regulating the use, or even the price of the use, of priv-
ate property necessarily deprived an owner of his property with-
out due process of law. Under some circumstances they may, 
but not under all.”

In Budd v. JWew York it was not charged or shown that the 
rates prescribed by the legislature were unreasonable, and the 
only question was the power of the legislature to interfere at 
all in the matter. The same is true of Brass v. Stoesefr, in which 
nothing was presented calling for any consideration of the test 
of reasonableness, or of a limit to the legislative power.

As to those cases in which governmental regulation of charges 
was in respect to parties doing some public service the follow-
ing is a resume of the decisions. In Spring Valley Water Works 
v. Schottler it was said (p. 354):

“ What may be done if the municipal authorities do not exer-
cise an honest judgment, or if they fix upon a price which is 
manifestly unreasonable, need not now be considered, for that 
proposition is not presented by this record. The objection here 
is not to any improper prices fixed by the officers, but to their 
power to fix prices at all.”

In Railroad Commission Cases (p. 331):
“ From what has thus been said it is not to be inferred that 

this power of limitation or regulation is itself without liinit. 
This power to regulate is not a power to destroy, and limitation 
is not the equivalent of confiscation. Under pretence of regu 
lating fares and freights the State cannot require a railroad cor 
poration to carry persons or property without reward; nei 
can it do that which in law amounts to a taking of private prop- 
erty for public use without just compensation or withou u 
process of law.”

In Wabash Railway Co. v. Illinois nothing was said a ec
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ing the question of the extent of the power of the legislature. 
In Dow v. Beidelman the quotation heretofore made from the 
Railroad Commission Cases was quoted with approval. In Chi-
cago, Milwaukee c& /Si. Paul Ry. Co. v. Minnesota, the same 
passage was quoted, and it was added (p. 458):

“ If the company is deprived of the power of charging reason-
able rates for the use of its property, and such deprivation takes 
place in the absence of an investigation by judicial machinery, 
it is deprived of the lawful use of its property, and thus, in sub-
stance and effect, of the property itself, without due process of 
law and in violation of the Constitution of the United States; 
and in so far as it is thus deprived, while other persons are per-
mitted to receive reasonable profits upon their invested capital, 
the company is deprived of the equal protection of the laws.”

In Chicago dec. Railway Co. v. Wellman it was said (p. 344): 
“The legislature has power to fix rates, and the extent of ju-

dicial interference is protection against unreasonable rates.”
In Reagan n . Farmer^ Loan d? Trust Co. (p. 399):
“The equal protection of the laws which, by the Fourteenth 

Amendment, no State can deny to the individual, forbids legis-
lation, in whatever form it may be enacted, by which the prop-
erty of one individual is, without compensation, wrested from 
him for the benefit of another, or of the public. This, as has 
been often observed, is a government of law, and not a govern-
ment of men, and it must never be forgotten that under such a 
government, with its constitutional limitations and guarantees, 
t e f°rms of law and the machinery of government, with all 
t eir reach and power, must in their actual workings stop on 

e hither side of the unnecessary and uncompensated taking 
leg ll^lHd ”U aUy Pr^va^e ProPerty, legally acquired and

And again (p. 412):
, unaecessary decide, and we do not wish to be under- 

o as aying down as an absolute rule, that in every case a 
ure o produce some profit to those who have invested their 

nn 1114 e ^^ding a road is conclusive that the tariff is 
j  unr eas ona ^e - And yet justice demands that every 

ou receive some compensation for the use of his money
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or property, if it be possible without prejudice to the rights of 
others. There may be circumstances which would justify such 
a tariff; there may have been extravagance and a needless ex-
penditure of money; there may be waste in the management 
of the road; enormous salaries, unjust discrimination as be-
tween individual shippers, resulting in general loss. The con-
struction may have been at a time when material and labor 
were at the highest price, so that the actual cost far exceeds 
the present value; the road may have been unwisely built, in 
localities where there is no sufficient business to sustain a road. 
Doubtless, too, there are many other matters affecting the rights 
of the community in which the road is built as well as the rights 
of those who have built the road.”

In St. Louis <& San Francisco Ry. Co. v. Gill is this language 
(p.657):

“ This court has declared, in several cases, that there is a 
remedy in the courts for relief against legislation establishing 
a tariff of rates which is so unreasonable as to practically de-
stroy the value of property of companies engaged in the carry-
ing business.”

In Covington &c. Turnpike Co. v. Sandford (pp. 596-7):
“ The legislature has the authority, in every case, where its 

power has not been restrained by contract, to proceed upon 
the ground that the public may not rightfully be required to 
submit to unreasonable exactions for the use of a public hig - 
way established and maintained under legislative authority, 
a corporation cannot maintain such a highway and earn divi 
dends for stockholders, it is a misfortune for it and them whic 
the Constitution does not require to be remedied by imposing 
unjust burdens upon the public. So that the right of the pu 
lie to use the defendant’s turnpike upon payment of such to s 
as in view of the nature and value of the service rendere y 
the company are reasonable is an element in the general inquiry 
whether the rates established by law are unjust and unreaso i 
able. That inquiry also involves other considerations, sue , o 
instance, as the reasonable cost of maintaining the road in go 
condition for public use and the amount that may have 
really and necessarily invested in the enterprise. In s or , ea
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case must depend upon its special facts; and when a court, 
without assuming itself to prescribe rates, is required to deter-
mine whether the rates prescribed by the legislature for a cor-
poration controlling the public highway are, as an entirety, so 
unjust as to destroy the value of its property for all the pur-
poses for which it was acquired, its duty is to take into consid-
eration the interests both of the public and of the owner of the 
property, together with all other circumstances that are fairly 
to be considered in determining whether the legislature has, 
under the guise of regulating rates, exceeded its constitutional 
authority, and practically deprived the owner of property with-
out due process of law.”.

In Smyth v. Ames, after an elaborate discussion of the ques-
tion of rates and the power of the legislature in respect thereto, 
it was said (pp. 546, 547) :

“ We hold, however, that the basis of all calculations as to 
the reasonableness of rates to be charged by a corporation 
maintaining a highway under legislative sanction must be the 
fair value of the property being used by it for the convenience 
of the public. And in order to ascertain that value, the origi-
nal cost of construction, the amount expended in permanent 
improvements, the amount and market value of its bonds and 
stock, the present as compared with the original cost of con-
struction, the probable earning capacity of the property under 
particular rates prescribed by statute and the sum required to 
meet operating expenses, are all matters for consideration, and 
are to be given such weight as may be just and right in each 
case. We do not say that there may not be other matters to 

e regarded in estimating the value of the property. What 
e company js entitled to ask is a fair return upon the value 

° . empl°ys for the public convenience. On the
o er and, what the public is entitled to demand is that no 

ore e exacted from it for the use of a public highway than 
e services rendered by it are reasonably worth.”

DiegoLand Go- v- National City (p. 757):
in a 6, Con^en^on of the appellant in the present case is that 

a*ying what are just rates the court should take into 
era ion the cost of its plant; the cost per annum of oper-
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ating the plant, including interest paid on money borrowed 
and reasonably necessary to be used in constructing the same; 
the annual depreciation of the plant from natural causes result-
ing from its use; and a fair profit to the company over and 
above such charges for its services in supplying the water to 
consumers, either by way of interest on the money it has ex-
pended for the public use, or upon some other fair and equi-
table basis. Undoubtedly, all these matters ought to be taken 
into consideration, and such weight be given them, when rates 
are being fixed, as under all the circumstances will be just 
to the company and to the public. The basis of calculation 
suggested by the appellant is, however, defective in not requir-
ing the real value of the property and the fair value in them-
selves of the services rendered to be taken into consideration. 
What the company is entitled to demand, in order that it may 
have just compensation, is a fair return upon the reasonable 
value of the property at the time it is being used for the pub-
lic. The property may have cost more than it ought to have 
cost, and its outstanding bonds for money borrowed and which 
went into the plant may be in excess of the real value of the 
property. So that it cannot be said that the amount of such 
bonds should in every case control the question of rates, al-
though it may be an element in the inquiry as to what is, all 
the circumstances considered, just both to the company and to 
the public.”

And also affirming the limits of judicial interference wit 
legislative action (p. 754):

“ But it should also be remembered that the judiciary oug 
not to interfere with the collection of rates established under 
legislative sanction unless they are so plainly and palpably un 
reasonable as to make their enforcement equivalent to the ta ng 
of property for public use without such compensation as under a 
the circumstances is just both to the owner and to the pu 1C! 
that is, judicial interference should never occur unless the case 
presents, clearly and beyond all doubt, such a flagrant at c 
upon the rights of property under the guise of regulations as o 
compel the court to say that the rates prescribed will necessan y
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have the effect to deny just compensation for private property 
taken for the public use.”

Nothing was said in Chicago dec. Ry. Co. v. Tompkins throw-
ing any light upon the questions heretofore referred to.

In the light of these quotations, this may be affirmed to be 
the present scope of the decisions of this court in respect to the 
power of the legislature in regulating rates: As to those in-
dividuals and corporations who have devoted their property to 
a use in which the public has an interest, although not engaged 
in a work of a confessedly public character, there has been no 
further ruling than that the State may prescribe and enforce 
reasonable charges. What shall be the test of reasonableness 
in those charges is absolutely undisclosed.

As to parties engaged in performing a public service, while 
the power to regulate has been sustained, negatively the court 
has held that the legislature may not prescribe rates which, if 
enforced, would amount to a confiscation of property. But it 
has not held affirmatively that the legislature may enforce rates 
which stop only this side of confiscation and leave the prop-
erty in the hands and under the care of the owners without any 
remuneration for its use. It has declared that the present value 
of the property is the basis by which the test of reasonableness 
is to be determined, although the actual cost is to be considered, 
and that the value of the services rendered to each individual is 
also to be considered. It has also ruled that the determination 
of the legislature is to be presumed to be just, and must be upheld 
an ess it clearly appears to result in enforcing unreasonable and 
unjust rates.

In this case, as heretofore indicated, a volume of testimony 
as been taken, mainly upon the question of the cost and value 

o t e stock yards and the effect upon the income of the com- 
Pa^y by reason of the proposed reduction. This testimony was 
a en before a master, with instructions to report the cost of 

e stock yards, the present value of the property, the receipts 
an expenditures thereof, the manner of operation, and such 

er matters as might be pertinent for a determination of the 
ase. tated in general terms, his findings were that the value 

e property used for stock yard purposes, including the value
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of certain supplies of feed and materials which were on hand 
December 31, 1896, is $5,388,003.25; that the gross income 
realized by the stock yards company during the year 1896, 
which was taken as representing its average gross income, was 
$1,012,271.22. The total expenditures of the company for all 
purposes during the same period amounted to $535,297.14—thus 
indicating a net income for the year of $476,974.08. The court, 
however, increased the estimate of the net income by adding to 
the expenditures the sum of $113,584.65, expended in repairs 
and construction, thus placing the net income at the amount of 
$590,558.73. If the rates prescribed by the Kansas statute for 
yarding and feeding stock had been in force during the year 
1896 the income of the stock yards company would have been re-
duced that year $300,651.77, leaving a net income of $289,916.96. 
This would have yielded a return of 5.3 per cent on the value 
of property used for stock yard purposes, as fixed by the master. 
Or, if the capital stock be taken, after deducting therefrom such 
portion thereof which represents property not used for stock 
yard purposes, the return would be 4.6 per cent.

Counsel for appellants challenge the correctness of these find-
ings, and seek to show by a review of the testimony that no 
such per cent of return on the real value of the investment 
would be received by the company in case the proposed reduc-
tion is put into effect. But without stopping to enter into the 
inquiry suggested by their contention, it is enough for our 
present purpose to state in general the conclusions of the mas-
ter and the court.

On the other hand, it is shown by the findings, approved y 
the court, that the prices charged in these stock yards are no 
higher, and in some respects lower, than those charged in any 
other stock yards in the country, and finding 37 is

uThe other stock yards heretofore enumerated are opera e 
generally in the same manner as those at Kansas City, an 
there is and was for a long time prior to March 12,1897, active 
and growing competition among their owners to attract an 
secure to each the shipment of live stock from competitive er 
ritories. Kansas City is the greatest stocker and feeder mar e 
in the world, and while Chicago exceeds it as a general mar e,
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yet, because of the expense of transportation from Kansas City 
there, and the loss in weight by shrinkage during such trans-
portation, the live stock shipped to and sold at Kansas City 
in 1896 realized for its owners more than $1,500,000 in excess 
of the amount which would have been realized if forwarded 
from Kansas City to and sold on the Chicago market.”

Now, in the light of these decisions and facts, it is insisted 
that the same rule as to the limit of judicial interference must 
apply in cases in which a public service is distinctly intended 
and rendered and in those in which without any intent of pub-
lic service the owners have placed their property in such a 
position that the public has an interest in its use. Obviously 
there is a difference in the conditions of these cases. In the 
one the owner has intentionally devoted his property to the 
discharge of a public service. In the other he has placed his 
property in such a position that willingly or unwillingly the 
public has acquired an interest in its use. In the one he delib-
erately undertakes to do that which is a proper work for the 
State. In the other, in pursuit of merely private gain, he has 
placed his property in such a position that the public has be-
come interested in its use. In the one it may be said that he 
voluntarily accepts all the conditions of public service which 
attach to like service performed by the State itself. In the 
other that he submits to only those necessary interferences and 
regulations which the public interests require. In the one he 
expresses his willingness to do the work of the State, aware that 
the State in the discharge of its public duties is not guided 
th 6 a <lues^0n Profit. It may rightfully determine 

at the particular service is of such importance to the public 
a it may be conducted at a pecuniary loss, having in view a 

arger general interest. At any rate, it does not perform its 
services with the single idea of profit. Its thought is the gen-
era public welfare. If in such a case an individual is willing 
o un ertake the work of the State, may it not be urged that 

an Wha meaSUre Su^jects himself to the same rules of action, 
hat if the body which expresses the judgment of the State 

at particular services should be rendered without 
e is not at liberty to complain ? While we have said
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again and again that one volunteering to do such services can-
not be compelled to expose his property to confiscation, that 
he cannot be compelled to submit its use to such rates as do 
not pay the expenses of the work, and therefore create a con-
stantly increasing debt which ultimately works its appropria-
tion, still is there not force in the suggestion that as the State 
may do the work without profit, if he voluntarily undertakes 
to act for the State he must submit to a like determination as to 
the paramount interests of the public?

Again, wherever a purely public use is contemplated the State 
may and generally does bestow upon the party intending such use 
some of its governmental powers. It grants the right of emi-
nent domain by which property can be taken, and taken not at 
the price fixed by the owner, but at the market value. It thus 
enables him to exercise the powers of the State, and exercising 
those powers and doing the work of the State is it wholly un-
fair to rule that he must submit to the same conditions which 
the State may place upon its own exercise of the same powers 
and the doing of the same work ? It is unnecessary in this 
case to determine this question. We simply notice the argu-
ments which are claimed to justify a difference in the rule as 
to property devoted to public uses from that in respect to prop-
erty used solely for purposes of private gain, and which only 
by virtue of the. conditions of its use becomes such as the pub-
lic has an interest in.

In reference to this latter class of cases, which is alone the 
subject of present inquiry, it must be noticed that the individ-
ual is not doing the work of the State. He is not using his 
property in the discharge of a purely public service. He ac-
quires from the State none of its governmental powers. His 
business in all matters of purchase and sale is subject to t e 
ordinary conditions of the market and the freedom of contrac ■ 
He can force no one to sell to him, he cannot prescribe the price 
which he shall pay. He must deal in the market as others ea , 
buying only when he can buy and at the price at which t e 
owner is willing to sell, and selling only when he can n a 
purchaser and at the price which the latter is willing to pay- 
If under such circumstances he is bound by all the con itions
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of ordinary mercantile transactions he may justly claim some 
of the privileges which attach to' those engaged in such trans-
actions. And while by the decisions heretofore referred to he 
cannot claim immunity from all state regulation he may right-
fully say that such regulation shall not operate to deprive him 
of the ordinary privileges of others engaged in mercantile 
business.

Pursuing this thought, we add that the State’s regulation of 
his charges is not to be measured by the aggregate of his prof-
its, determined by the volume of business, but by the question 
whether any particular charge to an individual dealing with 
him is, considering the service rendered, an unreasonable exac-
tion. In other words, if he has a thousand transactions a day 
and his charges in each are but a reasonable compensation for 
the benefit received by the party dealing with him, such charges 
do not become unreasonable because by reason of the multitude 
the aggregate of his profits is large. The question is not how 
much he makes out of his volume of business, but whether in 
each particular transaction the charge is an unreasonable exac-
tion for the services rendered. He has a right to do business. 
He has a right to charge for each separate service that which 
is reasonable compensation therefor, and the legislature may not 
deny him such reasonable compensation, and may not interfere 
simply because out of the multitude of his transactions the amount 
of his profits is large. Such was the rule of the common law 
even in respect to those engaged in a quasi public service inde-
pendent of legislative action. In any action to recover for an 
excessive charge, prior to all legislative action, who ever knew 
0 an inquiry as to the amount of the total profits of the party 
ma ing the charge? Was not the inquiry always limited to 

e particular charge, and whether that charge was an unrea-
sonable exaction for the services rendered ? As said by Mr. 
pUSgCg9^ra^e^’ Transportation Co. v. Parkersburg, 107

t is also obvious that since a wharf is property and wharf-
age is a charge or rent for its temporary use, the question whether 

e owner derives more or less revenue from it, or whether more 
or ess than the cost of building and maintaining it, or what dis-
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position he makes of such revenue, can in no way concern those 
who make use of the wharf and are required to pay the regu-
lar charges therefor; provided, always, that the charges are 
reasonable and not exorbitant.”

In Canada Southern Railway Co. n . International Bridge 
Co., 8 App. Cas. 723, 731, Lord Chancellor Selborne thus ex-
pressed the decision of the House of Lords:

“ It certainly appears to their Lordships that the principle 
must be, when reasonableness comes in question, not what profit 
it may be reasonable for a company to make, but what it is 
reasonable to charge to the person who is charged. That is the 
only thing he is concerned with. They do not say that the 
case may not be imagined of the results to a company being so 
enormously disproportionate to the money laid out upon the 
undertaking as to make that of itself possibly some evidence 
that the charge is unreasonable, with reference to the person 
against whom it is charged. But that is merely imaginary. 
Here we have got a perfectly reasonable scale of charges in 
everything which is to be regarded as material to the person 
against whom the charge is made. One of their Lordships asked 
counsel at the bar to point out which of these charges were un-
reasonable. It was not found possible to do so. In point of 
fact, every one of them seems to be, when examined with refer-
ence to the service rendered and the benefit to the person re-
ceiving that service, perfectly unexceptionable, according to any 
standard of reasonableness which can be suggested. That be-
ing so, it seems to their Lordships that it would be a very ex-
traordinary thing indeed, unless the legislature had expressly 
said so, to hold that the persons using the bridge could claim a 
right to take the whole accounts of the company, to dissect 
their capital account, and to dissect their income account, to 
allow this item and disallow that, and, after manipulating the 
accounts in their own way, to ask a court to say that the persons 
who have projected such an undertaking as this, who have en-
countered all the original risks of executing it, who are still su 
ject to the risks which from natural and other causes every sue 
undertaking is subject to, and who may possibly, as in the case 
alluded to by the learned judge in the court below, the case o
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the Tay Bridge, have the whole thing swept away in a moment, 
are to be regarded as making unreasonable charges, not because 
it is otherwise than fair for the railway company using the 
bridge to pay those charges, but because the bridge company 
gets a dividend which is alleged to amount, at the utmost, to 
15 per cent. Their Lordships can hardly characterize that ar-
gument as anything less than preposterous.”

The authority of the legislature to interfere by a regulation 
of rates is not an authority to destroy the principles of these de-
cisions, but simply to enforce them. Its prescription of rates is 
prima facie evidence of their reasonableness. In other words, 
it is a legislative declaration that such charges are reasonable 
compensation for the services rendered, but it does not follow 
therefrom that the legislature has power to reduce any reason-
able charges because by reason of the volume of business done 
by the party he is making more profit than others in the same 
or other business. The question is always not what does he 
make as the aggregate of his profits, but what is the value of 
the services which he renders to the one seeking and receiving 
such services. Of course, it may sometimes be, as suggested in 
the opinion of Lord Chancellor Selborne, that the amount of 
the aggregate profits may be a factor in considering the ques-
tion of the reasonableness of the charges, but it is only one 
actor, and is not that which finally determines the question of 

reasonableness. Now, the controversy in the Circuit Court pro-
ceeded upon the theory that the aggregate of profits was the 
pivotal fact. To that the testimony was adduced, upon it the 

n mgs of the master were made, and in recognition of that 
ac t e opinion of the court was announced. Obviously, as 

pur§e ^nes °f inquiry were too narrowly

t may be said that the conclusion of the court was directly 
^ainst the plaintiffs, and therefore was a decision against ail 
eir contentions. It was found, however, that the charges 

1 & A defendant were no greater (and in many instances,
s) an those of any other stock yards in the country. Noth- 
g 18 stated to outweigh the significance of that finding.

e custom is not controlling, for there may be a custom on 
V0L- cl xxx iii —7
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the part of all stock yards companies to make excessive charges, 
yet in the absence of testimony to the contrary a customary 
charge should be regarded as reasonable and rightful. In Gun-
ning on Laws of Tolls, the author says (p. 61) : “ Long usage and 
acquiescence in one uniform payment for toll is undoubtedly 
cogent evidence that it is reasonable.” In Shephard v. Payne, 
12 C. B. (N. S.) 414, 433, Willes, J., said:

“ A fee need not be of a fixed and ascertained, but may be 
of a reasonable amount ; and, exercising the power conferred 
upon us by the case, to draw inferences of fact, we may con-
clude that, if the claim can be sustained in point of law, it was 
in fact for a reasonable fee. If so, then, looking to the amount 
established for similar services by other officers, and remember-
ing what fees have been paid and received within the memory 
of us all in the Courts of Westminster Hall and at the Assizes, 
we think there can be little doubt that the fees in question, so 
far as amount is concerned, are in fact reasonable.”

In Louisville, Evansville <&c. Railroad Co. v. Wilson, 119 
Indiana, 352, 358, is this language :

“ The law makes it the duty of every common carrier to re-
ceive and carry all goods, . . . and authorizes a reasonable 
reward to be charged for the service. The amount to be paid 
is, in a measure, subject to the agreement of the parties; but 
when the amount is not fixed by contract, the law implies that 
the carrier shall have a reasonable reward, which is to be as-
certained by the amount commonly, or customarily paid f°r 
other like services. Johnson v. Pensacola dec. Railroad Co., 
Florida, 623 ; Angell, Carriers, section 392 ; Lawson, Contracts 
of Carriers, section 125.”

Again, the findings show that the gross receipts for the year 
1896 were $1,012,271.22 ; that the total number of stock re-
ceived during the same time was 5,471,246. In other wor s, 
the charge per capita was 18 centsand 5 mills. So that one 
shipping to the stock yards one hundred head of stock was 
charged $18.50 for the privileges of the yard, the attendance o 
the employés and the feed furnished. While from these figures 
alone we might not say that the charges were reasonable oi un 
reasonable, we cannot but be impressed with the fact that



(DOTTING v. KANSAS CITY STOCK YARDS CO. &c. 99

Opinion of the Court.

smallness of the charge suggests no extortion. Further, as 
heretofore noticed, the findings show that the establishment of 
these yards has operated to secure to the shippers during a 
single year $1,500,000 more than they would have realized in 
case of their non-existence and a consequent shipment .to Chi-
cago, the other great stock market of the country.

It is not to be wondered that the trial court, in deciding the 
case, observed:

“ Conceding, as we must, that the legislation complained of 
was radical in its nature and effect, that it reduced the com-
pany’s income about fifty per cent, and that it prevents it from 
realizing on the capital invested in its plant such a per cent as 
is ordinarily realized on capital invested in other mercantile 
and business enterprises, still,” etc.

But inasmuch as the inquiry in that court proceeded upon 
lines which we have indicated were too narrow, it might well 
be that if there were no other questions we ought to simply 
send back the case for further investigation upon the true lines 
of inquiry. There are, however, other questions which compel 
notice, and one is that suggested by the seventh section in the 
statute, which provides a punishment for the first offence of 
not more than $100, for the second offence not less than $100 
nor more than $200, for the third offence not less than $200 
nor more than $500 and imprisonment in the county jail not 
exceeding six months, and for each subsequent offence a fine of 
not ess than $1000 and imprisonment not less than six months.

e anguage of this section, taken in connection with the bal-
ance of the statute, is not entirely clear. The previous pre-
scriptions of the statute are of a certain charge per head. Now, 

oes t is section contemplate a separate offence with a separate 
pena ty for each excessive charge per head, or does it contem- 

a e a single penalty for a violation of the statute in respect 
0 e entire number of stock received in one shipment ? The 
i erence is significant. Taking the total number shipped to 
cse stock yards in the year 1896, it amounted to an average 

cessi °Ut I5’000 head per day. Would that in case of an ex- 
arSe f°r each head mean 15,000 violations of the stat- 

so, as after the third offence the fine could not be less
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than $1000 for each offence, a single day’s penalties would ag-
gregate at least $15,0(^,000. While the fact is not clearly dis-
closed by the^estimpny, doubtless the shipments were made 
by separate/fliipp^s in^bunches all the way from 50 to 500 in 
number, th^pen^y attaches simply to the charge for each 
shipme^ as ^'sing^’act, the burden, though large, might not 
be defined <^ces^re, but if it attaches to that for each particu-
lar head^J stp^k the penalties become enormous. It may be 
said tj^tt th^eis a penal statute, and therefore it is to be con-
strues in fSAror of the delinquent, and that we have a right to 
expect that the state courts will construe the penalty as not 
attaching to the charge for each head of stock, but only to that 
upon the separate bunches shipped by different individuals. 
But is the language so clear that there is no doubt as to the 
construction ? Is there not enough in it to justify a construc-
tion which may be accepted by the trial courts and approved 
by the Supreme Court of the State, and the construction of a 
state statute by the Supreme Court of the State is in a case 
like this conclusive upon us. Must the party upon whom such 
a liability is threatened take the chances of the construction of 
a doubtful statute ? If the one construction is placed upon it, 
then obviously, even accepting the largest estimate of value 
placed by any witness upon the property of the company, a 
single day’s violation of the statute would exhaust such entire 
value in satisfaction of the penalties incurred. In this feature 
of the case we are brought face to face with a question whic 
legislation of other States is presenting. Do the laws secure to 
an individual an equal protection when he is allowed to come 
into court and make his claim or defence subject to the con i 
tion that upon a failure to make good that claim or defence t e 
penalty for such failure either appropriates all his property, or 
subjects him to extravagant and unreasonable loss? Let us 
make some illustrations to suggest the scope of this thoug t.

Suppose a law were passed that if any laboring man s o 
bring or defend an action and fail in his claim or defence, ei er 
in whole or in part, he should in the one instance forfeit to 
defendant half of the amount of his claim, and in the ot er 
punished by a fine equal to half of the recovery agains i
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and that such law by its terms applied only to laboring men, 
would there be the slightest hesitation in holding that the 
laborer was denied the equal protection of the laws ? The mere 
fact that the courts are open to hear his claim or defence is not 
sufficient if upon him and upon him alone- there is visited a sub-
stantial penalty for a failure to make good his entire claim or 
defence. Take another illustration : Suppose a statute that 
every corporation failing to establish its entire claim, or make 
good its entire defence, should as a penalty therefor forfeit its 
corporate franchise, and that no penalty of any kind except 
the matter of costs was attached to like failures of other liti-
gants, could it be said that the corporations received the equal 
protection of the laws ? Take still another illustration : Sup-
pose a law which, while opening the doors of the courts to all 
litigants, provided that a failure of any plaintiff or defendant 
to make good his entire claim or entire defence should subject 
him to a forfeiture of all his property or to some other great 
penalty; then, even if, as all litigants were treated alike, it 
could be said that there was equal protection of the laws, would 
not such burden upon all be adjudged a denial of due process 
of law? Of course, these are extreme illustrations, and they 
serve only to illustrate the proposition that a statute (although 
in terms opening the doors of the courts to a particular litigant) 
w ich places upon him as a penalty for a failure to make good 
is claim or defence a burden so great as to practically intimi- 
ate him from asserting that which he believes to be his rights 

is, when no such penalty is inflicted upon others, tantamount 
th a equal protection of the laws. It may be said

a t ese illustrations are not pertinent because they are of 
civ actions, whereas this statute makes certain conduct by the 
s oc yards company a criminal offence, and simply imposes 
of D?en!' ^Or such offence ; that it is within the competency 
eith e, e^s^a^ure prescribe the penalties for all offences, 
ut j0S° ex*sting at common law or those created by stat- 

e, an further, that although the penalties herein imposed 
secu d °bectience to a statute like this can only be
Wealfli targe penalties ; for otherwise the company, being 

y and powerful, might defiantly disregard its mandates,
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trusting to the manifold chances of litigation to prevent any 
serious loss from disobedience. A penalty of a dollar on a 
large corporation, whose assets amount to millions, would not 
be very deterrent from disobedience. It is doubtless true that 
the State may impose penalties such as will tend to compel 
obedience to its mandates by all, individuals or corporations, 
and if extreme and cumulative penalties are imposed only after 
there has been a final determination of the validity of the stat-
ute, the question would be very different from that here pre-
sented. But when the legislature, in an effort to prevent any 
inquiry of the validity of a particular statute, so burdens any 
challenge thereof in the courts, that the party affected is neces-
sarily constrained to submit rather than take the chances of the 
penalties imposed, then it becomes a serious question whether 
the party is not deprived of the equal protection of the laws.

But it is not necessary to rest our decision upon this consid-
eration, which was not fully discussed by counsel, but pass to 
a question which is of a kindred nature and in which there is 
presented no matter of the doubtful construction of a statute.

The act in terms applies only to those stock yards within the 
State “ which for the preceding twelve months shall have had 
an average daily receipt of not less than one hundred head of 
cattle, or three hundred head of hogs, or three hundred head 
of sheep.”

It appears affirmatively from the testimony that there are 
other stock yards in the State, one at Wichita and one at James-
town, and it is stated by counsel for appellants that there are 
many others scattered through the State, each doing a sma 
business. Neither the yard at Wichita nor that at Jamestown, 
so far as the testimony shows, comes within the scope of t 
act. So it may be assumed from the record that the leg isa 
ture of Kansas, having regard simply to the stock yards at an 
sas City and the volume of business done at those yards, passe 
this act to reduce their charges. Undoubtedly, the act is gen 
eral in its terms, and we may not, therefore, stop to inquire 
whether it conflicts with the constitutional prohibition con 
tained in article 2, sec. 17, of the constitution of Kansas.

“ Sec . 17. All laws of a general nature shall have a uni or
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operation throughout the State; and in all cases where a gen-
eral law can be made applicable no special law shall be en-
acted.”

It may be assumed, for the purposes of the question now to be 
considered, that so far as the constitution of Kansas is concerned 
its legislature may enact a law, general in its terms, and yet so 
phrased as necessarily to have operation only upon a single indi-
vidual or corporation, but, while making that concession, we can-
not shut our eyes to the fact that this act is precisely the same 
in its effect as though the legislature had said in terms that the 
Kansas City stock yards alone shall be subjected to its pro-
visions. Accepting, however, the full force of the general 
language in which the statute is couched, it appears that a 
classification is attempted between stock yards doing a large 
and those doing a small business. The express and only basis 
of classification is in the amount of business done by the two 
classes. As evidence that we are right in our construction, we 
may refer to the brief of the learned Attorney General, in 
which he says:

“ The legislature has, by this act, classified the stock yards 
of the State into two classes, and has adopted the most natural 
and reasonable basis for such purposes that could be used, 
namely, the volume of business done. The reason for this is 
obvious; the stock yards doing a large volume of business are 
necessarily more of monopolies than those doing a smaller busi-
ness. The public has greater interest in the business of large 
stock yards than it has in the business of smaller ones.

*******
Another reason why t'be classification should be based upon 

e volume of business done is, that rates which are reasonable 
an proper and furnish a sufficient return upon the capital in-
vested can very properly be made lower and different in a plant 
w ere the volume of business is large, while in a smaller plant 
°ing a smaller volume of business higher rates may be neces-

sary in order to afford adequate returns.”
the average daily receipts of a stock yard are more than 

°ne undred head of cattle, or more than three hundred head 
0 ogs, or more than three hundred head of sheep, it comes
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within the purview of this statute. If less than that amount it 
is free from legislative restriction. No matter what yards it 
may touch to-day or in the near or far future, the express 
declaration of the statute is that stock yards doing a business 
in excess of a certain amount of stock shall be subjected to this 
regulation, and that all others doing less business shall be free 
from its provisions. Clearly the classification is based solely 
on the amount of business done and without any reference 
to the character or value of the services rendered. Kindred 
legislation would be found in a statute like this: requiring a 
railroad company hauling ten tons or over of freight a day to 
charge only a certain sum per ton, leaving to other railroad 
companies hauling a less amount of freight the right to make 
any reasonable charge; or, one requiring a railroad company 
hauling a hundred or more passengers a day to charge only a 
specified amount per mile for each, leaving those hauling ninety- 
nine or less to make any charge which would be reasonable for 
the service; or (if we may indulge in the supposition that the 
legislature has a right to interfere with the freedom of private 
contracts), one which would forbid a dealer in shoes and selling 
more than ten pairs a day from charging more than a certain 
price per pair, leaving the others selling a less number to charge 
that which they deemed reasonable; or, forbidding farmer« 
selling more than ten bushels of wheat to charge above a speci-
fied sum per bushel, leaving to those selling a less amount the 
privilege of charging and collecting whatever they and the 
buyers may see fit to agree upon. In short, we come back to 
the thought that the classification is one not based upon t e 
character or value of the services rendered but simply on t e 
amount of the business which the party does, and upon t e 
theory that although he makes a charge which everybody e se 
in the same business makes, and which is perfectly reasona e 
so far as the value of the services rendered to the individua 
seeking them is concerned, yet if by the aggregation of usi 
ness he is enabled to make large profits his charges may e cu 
down. #

The question thus presented is of profound est significance. 
Is it true in this country that one who by his attention to usi
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ness, by his efforts to satisfy customers, by his sagacity in dis-
cerning the probable courses of trade, and by contributing of 
his means to bring trade into those lines, succeeds in building 
up a large and profitable business, becomes thereby a legitimate 
object of the legislative scalping knife ? Having created the 
facilities which the many enjoy, can the many turn around and 
say, you are making too much out of those facilities, and you 
must divide with us your profits? We cannot shut our eyes to 
well-known facts. Kansas is an agricultural State. Its exten-
sive and fertile prairies produce each year enormous crops of 
corn and other grains. While portions of these crops are shipped 
to mills to be manufactured into meal and flour, it is found by 
many that there is a profit in feeding them to stock, so that the 
amount of stock which is raised and fattened in Kansas is large, 
and makes one of the great industries of the State. Now, shall 
they whose interests are all along the line of production, having 
by virtue of their numerical majority the control of legislation, 
be permitted to say to one who acts as an intermediary between 
transportation and sale, that while we permit no interference 
with the prices which we put upon our products, nevertheless we 
cut down your charges for intermediate services; and this not 
because any particular charge is unreasonable, but because you 
are making by the aggregate of those charges too large a sum, 
and ought therefore to divide with us. The possibility of such 
egislation suggests the warning words of Judge Catron, after-
wards Mr. Justice Catron of this court, when in Vanzant v. Wad-

2 Yerger, 260, 270, he said:
Every partial or private law, which directly proposes to 

es roy or affect individual rights, or does the same thing by 
a or mg remedies leading to similar consequences, is unconsti- 
u lonal and void. Were this otherwise, odious individuals and 

corporate bodies would be governed by one rule, and the mass 
e community, who made the law, by another.”
e Fourteenth Amendment forbids any State to “deny to 

law PerS°n its jurisdiction the equal protection of the 
sidered b ^SC°^e prohibition has been frequently con-

In Barbier v. Connolly, 113 U. S. 27, 31, it was said:
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“The Fourteenth Amendment, in declaring that no State 
‘ shall deprive any person of life, liberty or property without 
due process of law, nor deny to any person within its jurisdiction 
the equal protection of the laws,’ undoubtedly intended not only 
that there should be no arbitrary deprivation of life or liberty, 
or arbitrary spoliation of property, but that equal protection 
and security should be given to all under like circumstances in 
the enjoyment of their personal and civil rights; that all per-
sons should be equally entitled to pursue their happiness and 
acquire and enjoy property; that they should have like access 
to the courts of the country for the protection of their persons 
and property, the prevention and redress of wrongs and the en-
forcement of contracts; that no impediment should be inter-
posed to the pursuits of any one except as applied to the same 
pursuits by others under like circumstances; that no greater 
burdens should be laid upon one than are laid upon others in 
the same calling and condition, and that in the administration 
of criminal justice no different or higher punishment should be 
imposed upon one than such as is prescribed to all for like of-
fences.”

And in BeTCs Gap Railroad n . Pennsylvania, 134 U. S. 232, 
237:

“ The provision in the Fourteenth Amendment, that no 
State shall deny to any person within its jurisdiction the 
equal protection of the laws, was not intended to prevent a 
State from adjusting its system of taxation in all proper an 
reasonable ways. It may, if it chooses, exempt certain classes 
of property from any taxation at all, such as churches, libraries 
and the property of charitable institutions. It may impose i 
ferent specific taxes upon different trades and professions, an 
may vary the rates of excise upon various products; it may ax 
real estate and personal property in a different manner, it may 
tax visible property only, and not tax securities for paymen o 
money; it may allow deductions for indebtedness, or not a o 
them. All such regulations, and those of like character, so on$ 
as they proceed within reasonable limits and general usage, a 
within the discretion of the state legislature, or the Pe°Pe.je 
the State in framing their constitution. But clear an
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discriminations against particular persons and classes, especially 
such as are of an unusual character, unknown to the practice of 
our governments, might be obnoxious to the constitutional pro-
hibition. It would, however, be impracticable and unwise to 
attempt to lay down any general rule or definition on the sub-
ject that would include all cases.”

In Gulf, Colorado <& Santa Fe Railway Co. v. Ellis, 165 
U. S. 150,159, in which was presented solely the question of 
classification, we said, referring to many cases, both State and 
national:

“But arbitrary selection can never be justified by calling it 
classification. The equal protection demanded by the Four-
teenth Amendment forbids this. No language is more worthy 
of frequent and thoughtful consideration than these words of 
Mr. Justice Matthews, speaking for this court, in Yick Wo v. 
Hopkins, 118 U. S. 356, 369: ‘ When we consider the nature 
and the theory of our institutions of government, the princi-
ples upon which they are supposed to rest, and review the his-
tory of their development, we are constrained to conclude that 
they do not mean to leave room for the play and action of 
purely personal and arbitrary power.’ The first official action 
of this nation declared the foundation of government in these 
words: ‘ We hold these truths to be self-evident, that all men 
are created equal, that they are endowed by their Creator with 
certain unalienable rights, that among these are life, liberty and 

e pursuit of happiness.’ While such declarations of princi- 
p es may not have the force of organic law, or be made the 

a^s d^ision as to the limits of right and duty, and
w e in all cases reference must be had to the organic law of 

e nation for such limits, yet the latter is but the body and 
d the former is the thought and the spirit,

1 .1S. always safe to read the letter of the Constitution in 
e spirit of the Declaration of Independence. No duty rests 

e imperatively upon the courts than the enforcement of 
of $$ consth'Ut'ional provisions intended to secure that equality 

rig s which is the foundation of free government.”
am ese authorities are referred to again with approval in AZa- 
y n v. lllvnois Trust <& Savings Rank, 170 IT. S. 283.
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But we may, perhaps, come closer to the particular statute 
when we consider the decisions of the Supreme Court of Kan-
sas, the State by whose legislature this act was passed. In The 
State v. Haun, 61 Kansas, 146, there was presented for consid-
eration a statute providing for the payment of the wages of 
laborers in money, coupled with this provision in sec. 4:

“ Sec . 4. This act shall apply only to corporations or trusts, 
or their agents, lessees or business managers, that employ ten 
or more persons.”

The act was held unconstitutional. After referring to an 
alleged defect in the title, the court said (p. 152):

“We have no hesitation in saying that if this statute had, 
without defect as to title, clearly and in express terms amended 
corporate charters, retaining the section classifying corporations 
to which it was applicable by the number of men in their em-
ploy, it would be obnoxious to the Fourteenth Amendment to 
the Constitution of the United States.”

Again on pp. 153, 154 :
“ The obvious intent of the act is to protect the laborer and 

not to benefit the corporation. Why should not the nine em-
ployes who work for one corporation be equally protected with 
the eleven engaged in the same line of employment for another 
corporation ? If such law is beneficial to wage earners in the 
one instance, why not in the other ? The nine men lawfully pai 
for their labor in goods at a truck store might with much reason 
complain that the protection of the law was unequal as to them, 
when they saw eleven men paid in money for the same service 
performed for another corporation engaged in a like business. 
Such inequality destroys the law. In the instance cited, two 
of the eleven men might quit the employment of the company 
for which they worked, and by this act alone make a met o 
of payment by the corporation lawful which was un aw 
while the eleven were employed. The criminality or inno-
cence of an act done ought not to depend on the happening 
of such a circumstance. Equal protection of the laws nieaa 
equal exemption with others of the same class from a c arg 
and burdens of every kind. ... A classification o t e 
attempted makes a distinction between corporations i on ic
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alike in organization, capital and all other powers and privi-
leges conferred by law. It is arbitrary and wanting in rea-
son. The act in question is class legislation of the most 
pronounced character.”

And in support of these views the court quoted from Cooley’s 
Constitutional Limitations, 5th ed. 484, 486.

“ Every one has a right to demand that he be governed by 
general rules and a special statute which, without his consent, 
singles his case out as one to be regulated by a different law 
from that which is applied in all similar cases, would not be 
legitimate legislation, but would be such an arbitrary mandate 
as is not within the province of free governments. Those who 
make the lawTs ‘ are to govern by promulgated, established laws, 
not to be varied in particular cases, but to have one rule for 
rich and poor, for the favorite at court and the countryman at 
plow.’ This is a maxim in constitutional law, and by it we 
may test the authority and binding force of legislative enact-
ments.”

So we have the clear declaration of the Supreme Court of 
Kansas that legislation by which one individual or even one set 
o individuals is selected from others doing the same business 
m the same way and subjected to regulations not cast upon 

em, is a discrimination forbidden by the constitutional pro- 
^S]on which obtains both in the constitution of Kansas and in

0 i^le United States to the effect that the equal protection 
oi the laws is guaranteed to all.

May we not rightfully accept this declaration of law bv the 
g est tribunal of the State by whose legislature the act in 

ques ion was passed, and, accepting the reasoning of that de- 
reS<r°?,f °eS n°t ^°^ow that, if an act which provides certain 
and IOnS ^°r corporations employing ten or more laborers 
from601^ corporations employing less than that number free 
of th SUC re^at^ns an unjust discrimination and a denial 
latior^ Pr°tecti°n of the laws, an act which imposes regu- 
and 1 S U?°n corporations doing business over a certain amount 
amonT/T^ corporations doing a like business less than that 
stitn+i i"06 ^°m suc^ regulations is equally obnoxious to con-
stitutional prohibition ?
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The significance of the question thus clearly stated and forci-
bly answered by the Supreme Court of Kansas cannot be over-
estimated. It is not the province of this or any other court to 
consider its purely economic features. It may or it may not 
be wise, looking at it from such standpoint, to say to every cit-
izen that his industry, ability, activity and foresight may be 
rewarded up to a certain extent and that beyond that he may 
not go. But whether it is wise or unwise, is not for the courts 
to determine. Their limits of inquiry are purely judicial. And 
the single matter for our present consideration is whether in 
the restraint which the legislature of Kansas has attempted to 
impose upon this stock yards company it has trespassed upon 
those rights which by the Constitution of the United States are 
secured to every individual against state action. It has been 
more than once said judicially that one of the principles upon 
which this government was founded is that of equality of right. 
It is emphasized in that clause of the Fourteenth Amendment 
which prohibits any State to deny to any individual the equal 
protection of the laws. That constitutional provision does not, 
it is true, invalidate legislation on the mere ground of inequality 
in actual result. Tax laws, for instance, in their nature are 
and must be general in scope, and it may often happen that in 
their practical application they touch one person unequally 
from another. But that inequality is something which it is 
impossible to foresee and guard against, and therefore such re 
suitant inequality in the operation of a law does not defeat its 
validity. As was said in this court in Merchants Ban 
Pennsylvania, 167 U. S. 461, 463:

“If it be said that a lack of uniformity renders the statute 
obnoxious to that part of the Fourteenth Amendment to t e 
Federal Constitution which forbids a State to ‘deny to any 
person within its jurisdiction the equal protection of the aws, 
it becomes important to see in what consists the lac o uni 
formity. It is not in the terms or conditions expresse in 
statute, but only in the possible results of its operation. P° 
all bank shares, whether state or national, rests the or n 
state tax of four mills. To every bank, State an na ion > 
and all alike, is given the privilege of discharging a ax o
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gations by collecting from its stockholders and paying eight 
mills on the dollar upon the par value of the stock. If a bank 
has a large surplus, and its stock is in consequence worth five 
or six times its par value, naturally it elects to collect and pay 
the eight mills, and thus in fact it pays at a less rate on the 
actual value of its property than the bank without a surplus, 
and whose stock is only worth par. So it is possible, under the 
operation of this law, that one bank may pay at a less rate 
upon the actual value of its banking property than another; 
but the banks which do not make this election, whether state 
or national, pay no more than the regular tax. The result of 
the election under the circumstances is simply that those elect-
ing pay less. But this lack of uniformity in the result furnishes 
no ground of complaint under the Federal Constitution. Sup-
pose, for any fair reason affecting only its internal affairs, the 
State should see fit to wholly exempt certain named corpora-
tions from all taxation. Of course, the indirect result would be 
that all other property might have to pay a little larger rate 
per cent in order to raise the revenue necessary for the carry-
ing on of the state government, but this would not invalidate 
the tax on other property or give any right to challenge the 
aw as obnoxious to the provisions of the Federal Constitution.”

So again exercising the undoubted right of classification it 
inay often happen that some classes are subjected to regula-
tions, and some individuals are burdened with obligations which 

o not rest upon other classes or other individuals not similarly 
si uated. License taxes are imposed on certain classes of busi-
ness, while others are exempt. It would practically defeat 
egis ation if it was laid down as a rule that a statute was nec- 
essan y adjudged invalid if it did not bring all within its 
scope or subject all to the same burdens. It would strip the 
.egis ature of its inherent power to determine generally what 
in t°a k 6 gene.ral in^ests, which interests may often be pro- 
aff J pertain regulations affecting one class which do not 

ec another certain burdens imposed on one which do not 
rest upon another.
an im W^e recoSn^ng to the full extent the impossibility of 

position of duties and obligations mathematically equal
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upon all, and also recognizing the right of classification of in-
dustries and occupations, we must nevertheless always remem-
ber that the equal protection of the laws is guaranteed, and that 
such equal protection is denied when upon one of two parties 
engaged in the same kind of business and under the same con-
ditions burdens are cast which are not cast upon the other. 
There can be no pretence that a stock yard which receives 99 
head of cattle per day a year is not doing precisely the same 
business as one receiving 101 head of cattle per day each year. 
It is the same business in all its essential elements, and the only 
difference is that one does more business than the other. But 
the receipt of an extra two head of cattle per day does not 
change the character of the business. If once the door is 
opened to the affirmance of the proposition that a State may reg-
ulate one who does much business, while not regulating another 
who does the same but less business, then all significance in the 
guarantee of the equal protection of the laws is lost, and the 
door is opened to that inequality of legislation which Mr. Jus-
tice Catron referred to in the quotation above made. This stat-
ute is not simply legislation which in its indirect results affects 
different individuals or corporations differently, nor with those 
in which a classification is based upon inherent differences in 
the character of the business, but is a positive and direct dis-
crimination between persons engaged in the same class of busi-
ness and based simply upon the quantity of business whic 
each may do. If such legislation does not deny the equa 
protection of the laws, we are unable to perceive what legis 
lation would. We think therefore that the principle of the 
decision of the Supreme Court of Kansas in State v. a'un> 
supra, is not only sound, but is controlling in this case, an 
that the statute must be held unconstitutional, as in con c 
with the equal protection clause of the Fourteenth Amen men^

There yet remains a question of jurisdiction. The two sm 
which were consolidated were each brought by a stoc io 
in behalf of himself and all other stockholders against t e 
poration, its officers, and also the Attorney Genera o 
State of Kansas. The object of the suits was to res ram 
Attorney General from putting in force the statute, an
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defendants from reducing the funds of the corporation, and 
therefore the dividends to the stockholders, by yielding compli-
ance to the mandates of the statute, and failing to charge rea-
sonable rates.

Of the jurisdiction of the court over the consolidated suit as 
one involving a controversy between the stockholders and the 
corporation and its officers, no serious question is made. Dodge 
v. Woolsey, 18 How. 331; Hawes v. Oakland, 104 U. S. 450; Pol-
lock v. Farmers'1 Loan & Trust Co., 157 U. S. 429; Smyth v. 
Ames, 169 U. S. 466, seem conclusive on the question. There 
is no force in the suggestion that the officers of the corporation 
agreed with the stockholders as to the unconstitutionality of 
the statute, and that therefore the suit is a collusive one. 
That was the condition in Dodge n . Woolsey, supra, and it only 
emphasizes the fact that the officers were refusing to protect 
the interests of the stockholders, not wantonly, it is true, but 
from prudential reasons.

But the serious contention is that the court had no jurisdic-
tion over the suit as against the Attorney General of the State/ 
and this on two grounds: First, because it is in effect a suit 
against the State, and therefore forbidden by the Eleventh 

mendment to the Federal Constitution; and, secondly, be-
cause it is an attempt on the part of a court of equity to re- 
^raia ^ndnal proceedings. It is contended on the other hand 

a it is not a suit against the State because it does not in any 
way involve its pecuniary interest, and is only an effort to pre-
ven an officer of the State from putting in force an unconsti- 
u iona statute; that it does not attempt to interfere with 
imina proceedings, because none have been commenced and 

e,are Pending, but involves simply a challenge of the con- 
Cpn s^a^u^°- It is also urged that the Attorney
did er^ ’W en Serve$ with process, did not raise either defence; 
or that., SU°®es^ ^at this was in effect a suit against the State, 
that k 1 ^aS attempt to interfere with criminal proceedings; 
merits6 pleaded. several defences and went into a trial of the 
taking nf a m°tlOn f°r Permanent injunction; took part in the 
before th 1.n^m.ense amount of testimony and in an argument 

ne trial judge upon the question of the validity of the
VOL. clxxx iii —8
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statute, and when its validity had been adjudged, then for the 
first time and as a preliminary to a final decree, to be entered 
without further testimony, filed an answer containing a formal 
plea that the suit was one in effect against the State. It is fur-
ther contended that by the statutes of Kansas, (Comp. Laws, 
Kans. 1879, p. 901, sec. 5589,) the Governor may require the 
Attorney General to appear for the State in any court and 
prosecute or defend therein any cause or matter, civil or crim-
inal, in which the State may be a party or interested, and that 
while no request from the Governor was shown the trial court 
was justified, in the absence of some challenge of its jurisdic-
tion, in assuming that such request had been given, and that it 
would be grossly inequitable, after a full inquiry upon the 
merits in such court and an adjudication in favor of the validity 
of the statute, to permit the Attorney General by a formal plea 
of jurisdiction to prevent any review of the merits in this court.

Without expressing any opinion as to the jurisdiction of the 
court if it had been properly and seasonably challenged, we 
think the true solution of this matter will be found in reversing 
the decree upon the merits, and directing a dismissal of the suit 
as to the Attorney General, without prejudice to any other suit
or action. It is, therefore,

Ordered^ that the decree of the Circuit Court be reversed, and 
the case remanded to that court, with instructions to enter a 
decree in favor of the plaintiffs and against the corporation 
and its officers, in accordance with the prayer of the bills, an 
also a decree dismissing the suit as to the Attorney Gener 
of Kansas, without prejudice to any further suit ar action.

Me . Just ice  Habla n , with whom concurred Me . Justi ce  
Geay , Me . J ust ice  Bbow n , Me . Just ioe  Shiba s , Mb . usti ce  
Whit e  and Mb . Just ice  Mc Kenna .

We assent to the judgment of reversal so far as t e me 
of this case are concerned—upon the ground that t e s a 
of Kansas in question is in violation of the Fourteen! m 
ment of the Constitution of the United States, in that i ap 
only to the Kansas City Stock Yards Company an
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other companies or corporations engaged in like business in 
Kansas, and thereby denies to that company the equal protec-
tion of the laws. Upon the question whether the statute is un-
constitutional upon the further ground that, by its necessary 
operation, it will deprive that company of its property without 
due process of law, we deem it unnecessary to express an opin-
ion.

DINSMORE v. SOUTHERN EXPRESS COMPANY AND 
GEORGIA RAILROAD COMMISSION.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE FIFTH

CIRCUIT.

No. 136. Argued Febuary 25,1901.—Decided November 18,1901.

This suit was brought in the Circuit Court of the United States for the 
Southern District of Georgia, by citizens of New York against the South-
ern Express Company, a corporation of Georgia, and the Railroad Com-
mission of that State, to prevent the company from applying any of its 
moneys to meet the requirements of the War Revenue Act of June 13, 
1898, in relation to adhesive stamps to be placed on bills of lading, etc. 
The Ciicuit Court having enjoined the commission from proceedings, 
appeal was taken to the Circuit Court of Appeals, which reversed that 
ecree, and ordered the case to be dismissed. The case was then brought 

to this court and submitted here on February 25,1901. On the 2d of March, 
901, an act was passed, (to take effect July 1, 1901), excluding express 

companies from the operation of the War Revenue Act of 1898. Held :
That no actual controversy now remains or can arise between the 

parties.
(2) That as the order of the Circuit Court of Appeals, directing the dis-

missal of the suit, accomplishes a result that is appropriate in view 
of the act of 1901, this court need not consider the grounds upon 
w ich the court below proceeded, nor any of the questions deter-
mined by it or by the Circuit Court, and that the judgment must 
be affirmed without costs in this court.

The  case is stated in the opinion of the court.

JTr. William F. Miller and Mr. Frank JEL Miller for Dins- 
more.
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Ji?. Joseph Jf Terrell for the Railroad Commissioners.

J/?. Fleming G. Du Bignon filed a brief for the Southern 
Express Company.

Mr . Just ice  Harla n  delivered the opinion of the court.

William B. Dinsmore and others, citizens of New York- 
some of them being executors and trustees under the will of 
the late William B. Dinsmore of that State—brought this ac-
tion on the 17th day of April, 1897, in the Circuit Court of the 
United States for the Southern District of Georgia against the 
Southern Express Company, a corporation of Georgia, having 
its principal place of business in that State, and also against L. 
N. Trammell, Thomas C. Crenshaw and Spencer R. Atkinson, 
constituting the Railroad Commission of Georgia, and Joseph 
M. Terrell, Attorney General of Georgia, the individual defend-
ants being citizens of Georgia.

The plaintiffs sued as owners and holders of shares of stock 
in the defendant express company, and sought a decree that 
would prevent the application by that corporation of any of 
its moneys to meet the requirement of the War Revenue Act 
of June 13, 1898, c. 448, in relation to adhesive stamps to be 
placed upon bills of lading, manifests or other evidences of t e 
receipt of goods for carriage or transportation.

The portion of that act to which the bill referred is the o 
lowing : ..

“Exp res s  an d  Fre ight : It shall be the duty of every r 
road or steamboat company, carrier, express company, or co 
poration or person whose occupation is to act as such, to issu 
to the shipper or consignor, or his agent, or person from w oi 
any goods are accepted for transportation, a bill of lading, ma 
ifest or other evidence of receipt and forwarding for eac s 
ment received for carriage and transportation, whether in 
or in boxes, bales, packages, bundles, or not so enclose or 
eluded ; and there shall be duly attached and cancel e , as 
this act provided, to each of said bills of lading, mani es 
other memorandum, and to each duplicate thereo , a s a
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the value of one cent: Provided, that but one bill of lading 
shall be required on bundles or packages of newspapers when 
inclosed in one general bundle at the time of shipment. Any 
failure to issue such a bill of lading, manifest or other memo-
randum, as herein provided, shall subject such railroad or steam-
boat company, carrier, express company, or corporation or per-
son to a penalty of fifty dollars for each offence, and no such 
bill of lading, manifest or other memorandum shall be used in 
evidence unless it shall be duly stamped as aforesaid.” 30 Stat. 
448,459.

After the passage of the above act complaint was made by 
citizens of Georgia to the Railroad Commission of that State 
to the effect that the defendant express company required 
shippers or consignors to supply the requisite stamps for 
bills of lading or receipts given to them. The Commission 
thereupon, July 11, 1898, ordered that the Southern Express 
Company appear before it on the 18th day of July, 1898, 

then and there to show cause, if any it can, why it should 
not be held to have violated the rules and regulations of this 
Commission by the exactions or overcharges, as aforesaid, and 
why suit should not be instituted against it in every case of 
such overcharges for the recovery of the penalty provided by 
law for such illegal act.”

The company appeared and denied the jurisdiction of the 
ommission. But on August 2, 1898, the Commission, after 
earing the parties, ordered that the required stamp be sup- 

^pa exPress company, and not by shippers in whole or

Appropriate allegations having been made to show that the 
was not a collusive one to confer on a court of the United 

a es jurisdiction of the case, of which it would not other- 
have C0Snizance, the relief asked was—

be adjudSed and decreed that the order of the Rail- 
reauirin^1SS1°n °f the State of Georgia of August 2, 1898, 
revenn° efPress company to pay the amount of the war 
withnnf aX,OU u^ness from one point to another in the State 
quirino- eav°ring to collect the same from shippers, or re- 

em o make the payment thereof before the issuing
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of receipts or bills of lading, was unconstitutional, null and 
void; that the express company, its officers and agents be re-
strained from voluntarily complying with the order of the 
Commission of August 2, 1898, and paying such tax; that the 
Attorney General of the State be restrained from instituting 
any suit against the express company for the purpose of en-
forcing the provisions of the above order of the Railroad 
Commission; that a perpetual injunction, of the same purport, 
tenor and effect be granted to complainants; and that the plain-
tiffs have such other and further relief in the premises as the 
nature of the case required and to a court of equity might 
seem meet.

The Railroad Commissioners and the Attorney General of 
the State severally demurred to the bill. The case having 
been argued upon the demurrers, Judge Speer delivered an 
opinion which is reported in 92 Fed. Rep. 714.

That opinion was accompanied by the following order, entered 
March 7, 1899: “ It is now upon consideration ordered, ad-
judged and decreed that the prayer that the Southern Express 
Company be enjoined from voluntarily paying the war-stamp 
tax in question be, and the same is hereby, denied; ordered, 
adjudged and decreed further that the defendants, the Railroad 
Commission of Georgia, and each member thereof, to wit, the 
individual defendants, Leander N. Trammell, Thomas C. Cren-
shaw, Jr., and Spencer R. Atkinson, be, and the same are hereby, 
enjoined from any and all order, direction, action or legal steps 
instituting or tending to institute, and from any and all pro-
ceedings for the recovery of the penalties named in the statute 
of Georgia in that behalf to enforce compliance with its sai 
order against the Southern Express Company, its officers or 
agents, as threatened in the order of said commission, a e 
August 2, 1898, for the reason that said order is null and voi , 
and said commission has no jurisdiction to adjudge and designs e 
the party who shall pay said tax.” The court in its opinion 
said: “ It is not deemed necessary to enjoin the Attorney on 
eral, for it is presumed that the eminent lawyer, who is 
official head of the bar of the State, will, without such injun » 
tion, accord all appropriate respect to the decision of t e cou
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Upon appeal to the Circuit Court of Appeals the decree of 
the Circuit Court was reversed, June 7, 1900, with directions 
to dismiss the case, Judge McCormick delivering the opinion 
of the court, Judge Shelby dissenting. 102 Fed Rep. 794.

The case was thereupon brought to this court upon writ of 
certiorari, and was submitted for decision at the last term.

After the submission of the case in this court the above part 
of the War Revenue Act of 1898 relating to stamps to be at-
tached to bills of lading, manifests, etc., was amended in im-
portant particulars by an act of Congress approved March 2, 
1901, c. 806. One amendment, which took effect on and after 
July 1,1901, provided that the above part of the act of 1898 
should be amended to read as follows:

“ Freigh t  : It shall be the duty of every railroad or steam-
boat company, carrier or corporation, or person whose occupa-
tion is to act as such, except persons, companies or corporations 
engaged in carrying on a local or other express business, to issue 
to the shipper or consignor, or his agent, or person from whom 
any goods are accepted for transportation, a bill of lading, 
manifest or other evidence of receipt and forwarding for each 
shipment received for carriage and transportation, whether in 
bulk or in boxes, bales, packages, bundles, or not so inclosed or 
included; and there shall be duly attached and cancelled, as is 
in this act provided, to each of said bills of lading, manifest or 
other memorandum, and to each duplicate thereof, a stamp of 
t e value of one cent: Provided, That but one bill of lading 
s all be required on bundles or packages of newspapers when 
inclosed in one general bundle at the time of shipment. Any 
ai ure to issue such a bill of lading, manifest or other memo- 

ran um, as herein provided, shall subject such railroad or 
s eamboat company, carrier or corporation, or person to a pen- 
a y of fifty dollars for each offence, and no such bill of lading, 
mam est or other memorandum shall be used in evidence unless 
1 Z? be duly stamped as aforesaid.” 31 Stat. 938, 945.

is change in the law renders it unnecessary to consider 
a 6 °p.theimP°rtant questions determined in the Circuit Court 
ie tv* C°Urt °f APPeals under the act of 1898. The ob- 

c 0 t is suit was to prevent the enforcement of the order of
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the Railroad Commission based upon its construction of that 
act. But whatever might be now held as to the meaning and 
scope of the act of 1898 as applied to express companies, the 
amendatory statute of 1901, in declaring what companies, cor-
porations and persons shall attach the required stamp to bills 
of lading, manifests and receipts for goods or other property to 
be transported, distinctly excludes express companies. So that 
no actual controversy now remains or can arise between the 
parties. The plaintiffs do not need any relief, because the act 
of 1901 accomplishes the result they wished.

Although this cause was determined in the Circuit Court of 
Appeals and was submitted here prior to July 1,1901, our judg-
ment must have some reference to the act of 1901. In United 
States v. Schooner Peggy, 1 Cranch, 103, 109, the Chief Justice, 
delivering the opinion of the court, said: “ It is in general true 
that the province of an appellate court is only to inquire whether 
a judgment when rendered was erroneous or not. But if, sub-
sequent to the judgment, and before the decision of the ap-
pellate court, a law intervenes and positively changes the rule 
which governs, the law must be obeyed, or its obligation denied. 
If the law be constitutional, and of that no doubt in the present 
case has been expressed, I know of no court which can contest 
its obligation.” Mills v. Green, 159 IT. S. 651, 653;
Orleans Flour Inspector n . Glover, 160 U. S. 170; Same v. 
Same, 161 IT. S. 101. .

If the cause had not been submitted in the Circuit Cour o 
Appeals until after the act of 1901 took effect, that court, we 
apprehend, would have dismissed the suit upon the groun t¡ a 
by the operation of that legislation the whole subject-ma er 
of litigation had disappeared and that the order of the Ra! r°a 
Commission, even if orignally valid, ceased to have any e ec. 
The question whether the express company or the shipper w 
required by the act of 1898 to furnish the required stamp, 
well as the question whether the Railroad Commission a an 
power to make the order of which complaint is ma e, woa 
thus have become immaterial, and the dismissal o t e 
would have resulted without any reference to the merits o 
case as affected by the act of 1898.
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As the order of the Circuit Court of Appeals directing the 
dismissal of the suit accomplishes a result that is appropriate 
in view of the act of 1901, we need not consider the grounds 
upon which that court proceeded, or any of the questions de-
termined by it or by the Circuit Court, and

The judgment must be affirmed without costs in this court, and 
it is so ordered.

WILSON v. MERCHANTS’ LOAN & TRUST CO. OF CHI-
CAGO.

ERROR TO THE CIRCUIT COURT OK APPEALS FOR THE SEVENTH

CIRCUIT.

No. 67. Argued October 29,30,1901.—Decided December 2,1901.

An agreed statement of facts which is so defective as to present, in addition 
to certain ultimate facts, other and evidential facts upon which a material 
ultimate fact might have been but which was not agreed upon or found, 
cannot be regarded as a substantial compliance with the requirements of 
Rev. Stat. § 649 and of Rev. Stat. § 700.

The  statement of facts will be found in the opinion of the 
court.

-3/r. Deleva/n A. Holmes for plaintiff in error. Mr. W. E. 
Mason was on his brief.

Mr. John N.. Jewett for defendant in error.

R. Jus ti ce  Peck ham  delivered the opinion of the court.

The plaintiff in error brings this case here to review a judg-
ment of the United States Circuit Court of Appeals for the 

eventh Circuit, 98 Fed. Rep. 688, affirming a judgment of the 
istmt Court of Illinois in favor of the defendant. The plain- 

1 in error is the receiver of the First National Bank of Helena,
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Montana, and brought this action against the defendant to en-
force an assessment of 100 per cent ordered by the Comptroller 
of the Currency on all owners of shares in that bank. In his 
declaration the plaintiff, after alleging the organization of the 
bank, his appointment as receiver and the assessment by the 
Comptroller, averred that “ the Merchants’ Loan and Trust 
Company, a corporation, at some time between the first day of 
December, 1894, and first day of June, 1895, (the exact date 
being to plaintiff unknown,) purchased and became the owner 
of 120 shares of the capital stock of said First National Bank 
of Helena, Montana, of the par value of one hundred dollars 
each, and continued to be and was at the time said bank sus-
pended and ceased to do business the real owner of the same ; 
but in order to evade the responsibility imposed by law upon 
the shareholders in said bank caused said shares to be placed 
on the books of said bank in the name of P. C. Peterson, one 
of its employés, in whose name said shares appeared on the 
said books at the time of said failure. And the plaintiff avers 
that the said Peterson was at the time said stock was issued to 
him as aforesaid and at the time of the failure of said bank, a 
person of small means and not responsible financially.”

The plaintiff demanded judgment for the sum of $12,000, 
being $100 on each share of the stock in the bank owned (as 
alleged) by the defendant.

As one of several defences to the action, the defendant 
pleaded that the plaintiff ought not to maintain his action be-
cause it says that it did not, at any time between the first day 
of December, 1894, and the first day of J une, 1895, or at any 
other time, purchase or become the owner of one hundred an 
twenty shares of the capital stock of the said First Nationa 
Bank of Helena, Montana, or any share or shares of the capi 
tai stock of said bank, and of this the said defendant puts itse 
upon the country,” etc.

Under these pleadings the plaintiff*, of course, had the ur en 
of proving ownership of the stock by the defendant.

The parties waived a trial by jury and entered into t e 
lowing stipulation : ,.

“ It is hereby stipulated and agreed between the par i
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herein that trial by jury in this case be waived; that this cause 
may be submitted to the Honorable Christian C. Kohlsaat, 
judge of this court, upon the foregoing statement of facts, duly 
signed by the attorneys of the parties respectively, and that 
for the purpose of such trial the said statements of facts shall 
be taken as absolutely true, and shall be taken and considered 
as all the facts concerning the transactions therein referred to, 
subject to any and all objections which might properly be urged 
to the competency or materiality of any part thereof.”

Upon the trial before the court, without a jury, the statement 
of facts as agreed upon between the parties was put in evidence, 
and such statement contained all the evidence in the case, which 
was thereupon submitted to the court for its decision. The 
court made no special findings of facts but made a general find-
ing of the issues for the defendant, embodied in a judgment 
which was entered as follows:

“ Now come the parties by their attorneys, and thereupon a 
jury is waived by written stipulation, and this cause is submitted 
to the court for trial, and the court having heard the evidence 
and arguments of counsel, and being now fully advised, finds 
the issues for the defendants, to which finding the plaintiff 
excepts, and thereupon the plaintiff enters his motion for a new 
trial, which is heard and overruled, to which ruling the plain-
tiff excepts. It is thereupon considered and adjudged by the 
court that the defendants recover of the plaintiff their costs in 
t s behalf to be taxed and that execution issue therefor, to 
w ich judgment the plaintiff then and there excepts.”

he statement of facts agreed upon and filed in the court was 
su sequently allowed as a bill of exceptions. There was no ex- 
ep ion taken to any fact contained in this statement, nor in the 

P™gress of the trial, nor was there any request to find other spe- 
n,. ac S‘ Ihe only exception taken was to the general finding 

monf3 jn/avor °f the defendant. From this agreed state-
loan taCtS ? ,appears that on April 15, 1893, the defendant 
note in t°KOlle AS?by °f Helena> Montana, $12,000, and took his 
eral UTal rm payable on August 16, 1893. As collat- 
siened in i°P Payment the note at maturity, Ashby 

an and delivered to the defendant a certificate rep-
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resenting 150 shares of the capital stock of the Helena National 
Bank of Helena, Montana. The note taken for the loan was of 
the kind usually termed a collateral note, and authorized the sale 
of the collateral deposited as security therefor upon default in 
the payment of the note. At the time of the loan Ashby was 
president of the Helena National Bank. On July 26,1893, 
Ashby made a general assignment for the benefit of his cred-
itors, and among the property assigned by him was the certifi-
cate for 150 shares of the capital stock of the Helena National 
Bank, described by the assignor as then held by the Merchants’ 
Loan and Trust Company in pledge. About the date of the 
assignment Ashby resigned the presidency of the Helena Na-
tional Bank. In the summer of 1894 the Ashby note still 
remained unpaid, and the certificate of stock remained in the 
possession of the defendant, no transfer thereof being made 
upon the books of the bank. Later in the year 1894 the par-
ties in interest in Helena proposed to consolidate the Helena 
National Bank with the First National Bank of Helena, and 
the consent of a sufficient number of shareholders in the bank 
was obtained before the defendant was asked to consent to the 
transfer of the shares held by it in pledge, on the same terms 
upon which the owners of shares in the Helena National Ban 
had agreed to a consolidation of the two banks, by taking 
shares in the First National Bank of Helena in exchange or 
their shares in the Helena National Bank, at the rate of 80 per 
cent of new shares in exchange for the old. In response o 
such request the defendant sent the certificates for t e 
shares in the Helena National Bank to the president o 
bank. In exchange therefor certificates for 120 shares o s oc 
in the First National Bank of Helena were sent to t e e e 
ant, the shares being entered, at request of defen an , 
the books of the bank and in the certificates, in t e naTn 
P. C. Peterson, an employe of the defendant. Su sequen_ ’ 
the First National Bank of Helena went into t e an 
receiver, who found the 120 shares standing on its oo s 
name of Peterson. The receiver, after the assessmen conl. 
made, commenced this action against the defen an ru ^at 
pany, alleging that it was the real owner of the s oc , a
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it stood in the name of Peterson for the purpose of enabling 
the defendant to evade liability as owner.

The note remains unpaid, although two small payments on 
account have been made by the assignee of the maker since the 
assignment.

It is part of the statement agreed upon that the original 
shares of stock were placed in defendant’s possession simply as 
a pledge or collateral security for the payment of the note 
made by Ashby, and the certificates which have been substi-
tuted for them, as already mentioned, “ have ever since been 
and now are in the possession and control of the defendant, and 
are held by it in the same way and for the same purpose as the 
certificates for one hundred and fifty shares of the capital stock 
of the Helena National Bank were originally held, except as 
the conditions may have been changed by the facts hereinbe-
fore stated, but that neither the defendant nor the said Peter-
son ever took any part in the management of either of said 
banks or participated in the administration of their affairs.” 
The “facts hereinbefore stated” consisted not only of those 
which have been given above, but also of correspondence be-
tween the officers of defendant and the officers of the Helena 
National Bank and the assignee of the pledgor Ashby, which 
is set out in the agreed statement.

This statement has been referred to for the purpose of under-
standing the materiality of certain facts not found or agreed 
upon, the failure to do which prevents our use of the statement 
in the decision of the case. The contention of the plaintiff 

erein is that the substitution of the original stock for that of 
e First National Bank of Helena was made without the con-

sent of the pledgor, and amounted to a conversion of the stock 
an made the defendant, when it took the shares of stock in 

e consolidated bank, the owner thereof, and rendered it lia- 
e to assessment as such owner, notwithstanding the fact that 
e stock was entered and remained on the books of the bank 

an in the certificate issued by the bank, in the name of Peter-
son, as owner.

frOm fiues^on whether the defendant had or had 
the right as pledgee of the stock in the Helena National
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Bank to cause the same to be transferred into shares of the 
other bank after a majority of the stockholders had consented 
to a consolidation, it would seem that if Ashby, the owner, had 
himself consented to the arrangement, or subsequently ratified 
it, the substituted stock would remain under the same terms 
and conditions as attached to the original stock, and it would 
be simply a pledge to and not an ownership of stock by the 
defendant, and as the stock never stood in the name of the de-
fendant, the case would be governed by that of Pauly v. State 
Loan <& Trust Company, 165 U. S. 606, and the cases there 
cited, and Jackson v. Emmons, 176 U. S. 532.

The difficulty we meet, which prevents the decision of the 
case from resting on the statement of facts, lies in the omission 
therefrom of any finding or agreement upon. the question of 
fact whether the pledgor had or had not consented to the 
change, and instead of any such finding or agreement there is 
placed in the statement certain correspondence from which, 
together with other facts stated, an inference of consent or 
perhaps ratification might be drawn, but is not found or agreed 
upon, thus leaving the ultimate fact of consent or non-consent 
a matter of inference, and an inference of fact and not of law, 
and this is a material fact arising upon the statement as agreed 
upon.

Neither is there any finding upon the question of the consen 
of the assignee of the pledgor, to the substitution of the stoc , 
or upon the question of ratification by him. There are facts 
from which the consent or ratification might be inferred, or 
the contrary, but there is no finding of any ultimate fact re 
garding the matter. ,

The result of the decisions under the statutes proyi mg o 
a waiver of trial by jury,*and the proceedings on a trial y 
court, Rev. Stat. § 649, and Rev. Stat. § 700, is that w en e 
are special findings they must be findings of what are 
ultimate facts, and not the evidence from which such ac s mig 
be but are not found. If, therefore, an agreed statemen co 
tains certain facts of that nature, and in addition t er® 0 .. 
as part of such statement there are other facts of an evi e 
character only, from which a material ultimate fact mig
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inferred, but which is not agreed upon or found, we cannot find 
it, and we cannot decide the case on the ultimate facts agreed 
upon without reference to such other facts. In such case we 
must be limited to the general finding by the court. We are so 
limited because the agreed statement is not a compliance with 
the statute.

As to what is necessary in special findings or in an agreed state-
ment of facts, the authorities are decisive. It is held that upon 
a trial by the court, if special findings are made, they must be 
not a mere report of the evidence, but a finding of those ulti-
mate facts on which the law must determine the rights of the 
parties, and if the finding of facts be general, only such rul-
ings of the court, in the progress of the trial, can be reviewed as 
are presented by a bill of exceptions, and in such case the bill 
cannot be used to bring up the whole testimony for review 
any more than in a trial by jury. Norris n . Jackson, 9 Wall. 
125.

In this case the finding is general, and, strictly construing 
the statute, the only questions which would be reviewable would 
be those questions which arose during the progress of the trial, 
and which were presented by bill of exceptions. It has, how-
ever, been held that where there was an agreed statement of 
facts submitted to the trial court and upon which its judgment 
was founded, such agreed statement would be taken as an equiv- 
a ent of a special finding of facts. Supervisors v. Kennicott, 103 

. 8. 554. But as such equivalent, there must of course be a 
n ing or an agreement upon all ultimate facts and the state-

ment must not merely present evidence from which such facts or 
any of them may be inferred.

An exception to a general finding of the court on a trial with- 
a jury brings up no question for review. The finding is 

cone usive, and there must be exceptions taken to the rulings 
e court during the trial in order to permit a review there-

• Insurance Company v. Folsom, 18 Wall. 237.
befnr Clinton v. Fairbanks, 112 U. S. 670, which was a trial 
ther1^ 6 Udge without the intervention of a jury and where 
the a generai Ending of facts and a judgment for

P am below, the court decided that an exception to the
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general finding of the court for the plaintiff upon the evidence 
adduced at the trial presented no question of law which the 
court could review. In that case there was no agreed state-
ment of facts.

Here, although there is a general finding in favor of the de-
fendant, yet there is a statement of facts which contains certain 
ultimate facts together with certain other facts evidential in 
their nature from which an important and ultimate fact might 
be inferred, but in regard to which there is-no agreement or 
finding whatever. In such case it would not be proper to re-
gard the agreed statement as a sufficient finding of ultimate 
facts within the statute.

In Ilaimond v. Terrebonne Parish, 132 IT. S. 192, it was 
said that the agreed statement of facts by the parties or a find-
ing of facts by the Circuit Court must state the ultimate facts 
of the case, presenting questions of law only, and not be a re-
cital of evidence or of circumstances which may tend to prove 
the ultimate facts or from which they may be inferred.

In Glenn n . Fant, 134 U. S. 398, there was a stipulation that 
the case should be heard upon an agreed statement of facts an-
nexed, with leave to refer to exhibits filed therewith. It was 
held that the stipulation could not be regarded as taking the 
place of a special verdict or of a special finding of facts, an 
that the court had no jurisdiction to determine the question o 
law arising thereon.

It is true there was no bill of exceptions in that case, but t e 
bill in this case presents no exception taken during the progress 
of the trial, and only contains an exception to the conclusion o 
the trial court in ordering judgment upon the issues in avor 
of the defendant.

Lehnen v. Dickson, 148 U. S. 71, 77, decided that any mere re-
cital of the testimony, whether in the opinion of the cour or 
in a bill of exceptions, could not be deemed a special fin mg o 
facts within the scope of the statute; and if there were a gen^ 
eral finding and no agreed statement of facts, the cour mus 
accept that finding as conclusive and limit its inquiry ° 
sufficiency of the complaint and to the rulings, if any e 
served on questions of law arising during the trial. e cou ’ 
in the opinion written by Mr. Justice Brewer, said.
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“ But the burden of the statute is not thrown off simply be-
cause the witnesses do not contradict each other, and there is 
no conflict in the testimony. It may be an easy thing in one 
case for this court, when the testimony consists simply of deeds, 
mortgages or other written instruments, to make a satisfactory 
finding of the facts, and in another it may be difficult when the 
testimony is largely in parol, and the witnesses directly contra-
dict each other. But the rule of the statute is of universal ap-
plication. It is not relaxed in one case because of the ease in 
determining the facts, or rigorously enforced in another because 
of the difficulty in such determination. The duty of finding 
the facts is placed upon the trial court. We have no authority 
to examine the testimony in any case, and from it make a find-
ing of the ultimate facts.”

In St. Louis v. Western Union Telegraph Company, 166 U. S. 
388, it was held that the special finding of facts referred to in 
the acts allowing parties to submit issues of fact in civil cases 
to be tried and determined by the court is not a mere report of 
the evidence, but a finding of those ultimate facts, upon which 
the law must determine the rights of the parties, and if the 
finding of facts be general, only such rulings made in the prog-
ress of the trial can be reviewed as are presented by a bill of 
exceptions, and in such case the bill cannot be used to bring up 
t e whole testimony for review any more than in a trial by 
jury.

e now hold, in accordance with the authorities, that an 
a^ee<^ statement of facts which is so defective as to present, in 
a ition to certain ultimate facts, other and evidential facts 
upon which a material ultimate fact might have been but which 
vas not agreed upon or found, cannot be regarded even as a 

su s antial compliance with the statute. Being concluded by 
general finding of the issues in favor of defendant, there is 

o error m the record, and the judgment must be
Affirmed.

vol . clxxx iii —9
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Counsel for Parties.

HASELTINE v. CENTRAL BANK OF SPRINGFIELD, 
MISSOURI (NO. 1).

ERROR TO THE SUPREME COURT OF THE STATE OF MISSOURI.

No. 62. Submitted October 29, 1901.—Decided December 2,1901.

The judgment of the Supreme Court of a State reversing that of the court 
below, and remanding the case for further proceedings to be had therein, 
is not a final judgment, nor is this court at liberty to consider whether 
such judgment was an actual final disposition of the merits of the case. 
The face of the judgment is the test of its finality.

This  was an action brought originally in the Circuit Court 
for Greene County, Missouri, by the Haseltines against the Cen-
tral National Bank, to recover double the amount of certain 
alleged usurious interest paid by the plaintiffs to defendant, 
and which they sought to recover under the second clause of 
Rev. Stat. sec. 5198, providing that “in case the greater rate 
of interest has been paid, the person by whom it has been paid, 
or his legal representatives, may recover back, in an action in 
the nature of an action of debt, twice the amount of the interest 
thus paid from the association taking or receiving the same.

The trial court rendered judgment in favor of the plainti s 
for $831.70. From this judgment defendant appealed to t e 
Supreme Court of the State, which reversed the judgment of t e 
trial court upon the ground that the plaintiffs had neither pai 
nor tendered the principal sum due, and remanded the cause 
“ for further proceedings to be had therein, in conformity wi 
the opinion of this court herein delivered.”

Defendant moved to dismiss the writ of error upon the groun 
that this was not a final judgment.

J/r. N. A. HaseUine and Ur. James Baker for plaintiffs in 

error.

Ur. John Redout for defendant in error.
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Me . Justi ce  Beown  delivered the opinion of the court.

The motion to dismiss must be granted. We have frequently 
held that a judgment reversing that of the court below, and 
remanding the case for further proceedings, is not one to which 
a writ of error will lie. The case of Mower v. Fletcher, 114 
U. 8.127, is not in point, as the judgment of the Supreme Court 
of the State remanded that case to the inferior court with an 
order to enter a specified judgment, nothing being left to the 
judicial discretion of the court below. A like ruling was made 
in Atherton n . Fowler, 91 U. S. 143, and Commissioners of 
Tippecanoe County v. Lucas, 93 U. S. 108.

While the judgment may dispose of the case as presented, it 
is impossible to anticipate its ultimate disposition. It may be 
voluntarily discontinued, or it may happen that the defeated 
party may amend his pleading by supplying some discovered de-
fect, and go to trial upon new evidence. To determine whether, 
in a particular case, this may or may not be done, might involve 
an examination, not only of the record, but even of the evidence 
in the court of original jurisdiction, and lead to inquiries with 
regard to the actual final disposition of the case by the Supreme 
Court, which it might be difficult to answer. We have, there- 
ore, always made the face of the judgment the test of its finality, 

and refused to inquire whether, in case of a new trial, the de- 
eated party would stand in a position to make a better case.

e p aintiffs in the case under consideration could have secured 
an immediate review by this court, if the court as a part of its 
]u gment of reversal had ordered the Circuit Court to dismiss 

eir petition, when, under Mower v. Fletcher, they might have 
sued out a writ of error at once.
in v' Knox County Commissioners, 91 U. S. 1, is a case 

poin hat was a wrjt of error to the Court of Common 
SnnT ° of Ohio. The case had been taken to the
mon Pl ° °Urt where the judgment of the Corn-
og re Wa$ reverse(^ ^or error in sustaining a demurrer to 
tion by Xfondk??'?’!.1’5 th? ‘° th® answer' UP°" sugges‘ 
th? eac-o aUt mi&^t ask leave to amend his answer, 

was remanded “for further proceedings according to
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law.” Upon the mandate being filed, defendant did not ask 
leave to amend his answer, but elected to rely upon his defence 
already made. Thereupon the court gave judgment against 
him, and he sued out a writ of error from this court. We held 
that the judgment of the Supreme Court, being one of reversal 
only, was not final; that so far from putting an end to the liti-
gation, it purposely left it open; that the law of the case upon 
the pleadings as they stood was settled, but ample power was 
left in the Common Pleas to permit the parties to make a new 
case by amendment; that the final judgment was that of the 
Common Pleas; that “ it may have been the necessary result of 
the decision of the question presented for its determination; but 
it is none the less, on that account, the act of the Common 
Pleas,” and was, when rendered, open to review by the Supreme 
Court. The writ was dismissed. A similar case is that of 
Great Western Telegraph Co. v. Burnham, 162 U. S. 339.

This writ of error is therefore dismissed upon the authority 
of Brown v. Union Bank of Florida, 4 How. 465; Pepper v. 
Dunlap, 5 How. 51; Tracy v. Holcombe, 24 How. 426; Moore 
v. Bobbins, 18 Wall. 588; St. Clair Co. v. Lovingston, 18 Wall. 
628; Parcels v. Johnson, 20 Wall. 653; Baker v. White, 92 
U. S. 176; Bostwick v. Brinkerhoff, 106 U. S. 3; Johnson v 
Keith, 117 U. S. 199.

Dismissed.

HASELTINE v. CENTRAL BANK OF SPRINGFIELD, 

MISSOURI (NO. 2).

ERROR TO THE SUPREME COURT OF THE STATE OF MISSOURI.

No. 63. Submitted October 29,1901.—Decided December 2,1901.

In an action upon a note given to a national bank, the maker cannot set$ 
or obtain credit for, usurious interest paid in cash upon the lenewa 
such note, and others of which it was a consolidation. ergon

In cases arising under the second clause of Rev. Stat. sec. 5198, « ^game 
by whom the usurious interest has been paid can only recover e 
back in an action in the nature of an action of debt. The reme y 
by the statute is exclusive.
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Statement of the Case.

This  was an action instituted in the Circuit Court of Greene 
County, Missouri, by the Central National Bank to recover of 
the defendants the amount of a promissory note for $2240, exe-
cuted June 15,1896, by two of the defendants as principalsand 
two others as sureties.

The answer was a general denial and a special defence of 
usury in the original notes, and partial payments, as set up in 
the several paragraphs of the answer.

The case was referred to a referee, who reported the note 
sued upon to be a renewal note, and a consolidation of five 
original notes, the first of which was for $800, given July 27, 
1891; the second for $100, of the same date; the third for 
$500, dated January 24, 1892, and credited by $100 payment 
thereon; the fourth for $340, dated January 16, 1893, and the 
fifth and last for $600, dated May 29, 1893.

The referee further found that the defendants had received 
on this note of $2240 (or rather out of the notes constituting 
that note) the sum of $2199.35 in cash, making the amount 
reserved out of the note when it was made of $40.65. That 
there had been paid cash discounts upon the several renewals 
of the notes which constituted the $2240 note sued upon, down 
to October 24, 1894, exclusive of the amounts reserved out of 
the notes at the time they were originally given, the sum of 
$566.70, which cash discounts were paid in advance at the 
ates of the several renewals. That the whole amount of dis-

counts and interest paid, as well as those deducted by the bank, 
upon all said loans from the beginning to the end down to and 
lnc uding the note sued on, was $947.50. That these payments 
were made in excess of the legal rate for said loans.

pon this report the court entered judgment in favor of the 
p aintiffs for $2199.35, (or, apparently, by mistake $2199,) that 
f1 q 'l 6 ^a Ce n°^e SUe<^ on a^er deducting the discount 

t o*’ reserve(^ wfien the note was executed. Upon appeal 
e upreme Court this judgment was affirmed, 155 Mis- 

°uri, 8, and defendant sued out this writ of error.

erro^ ^aseliine and J/r. James Baker for plaintiffs in
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JJJr. John Ridout for defendant in error.

Mr . Just ice  Brow n  delivered the opinion of the court.

The only question involved in this case is whether, in an ac-
tion upon a note given to a national bank, the maker may set 
off usurious interest paid in cash upon renewals of such note, 
and of all others of which it was a consolidation.

In this case, defendants sought to show that they had paid 
to the plaintiff bank within two years prior to the execution of 
this note, upon other notes of which this was a consolidation, 
and also upon this note, usurious interest aggregating $580; 
which they asked to have deducted from the principal sum of 
$2240, represented by this note, thereby reducing the plaintiff’s 
claim to $1660.

We understand it to be conceded that, as the note in question 
was given to a national bank, the definition of usury and the 
penalties affixed thereto must be determined by the National 
Banking Act and not by the law of the State. Farmers' & Me-
chanics’ Bank v. Dearing, 91 IT. S. 29. In that case it was held 
that a law of New York forfeiting the entire debt for usury 
was superseded by the National Banking law, and that such 
law was only to be regarded in determining the penalty for 
usury.

That part of the original National Banking Act which dea 
with the subject of usury and interest is now embraced in sec-
tions 5197 and 5198 of the Revised Statutes, the first one of 
which authorizes national banks to charge interest “ at the rate 
allowed by the laws of the State,” and when no rate is fixe 
by such laws, a maximum rate of seven per cent. The next sec-
tion is as follows: .

“ 5198. The taking, receiving, reserving or charging a ra 
of interest greater than is allowed by the preceding section, 
when knowingly done, shall be deemed a forfeiture of t e en 
tire interest which the note, bill or other evidence of de t ca 
ries with it, or which has been agreed to be paid thereon, 
case the greater rate of interest has been paid, the person 
whom it has been paid, or his legal representatives, may recov
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back in an action, in the nature of an action of debt, twice the 
amount of the interest thus paid from the association taking or 
receiving the same; provided such action is commenced within 
two years from the time the usurious transaction occurred.”

Two separate and distinct classes of cases are contemplated 
by this section: first, those wherein usurious interest has been 
taken, received, reserved or charged, in which case there shall 
be “ a forfeiture of the entire interest which the note, bill or 
other evidence of debt carries with it, or which has been agreed 
to lepaid thereon;” second, in case usurious interest has been 
paid, the person paying it may recover back twice the amount 
of the interest “ thus paid from the association taking or receiv-
ing the same. ”

While the first class refers to interest taken and received, as 
well as that reserved or charged, the latter part of the clause 
apparently limits the forfeiture to such interest as the evidence 
of debt carries with it, or which has been agreed to be paid, in 
contradistinction to interest actually paid, which is covered by 
the second clause of the section. Carrying this perfectly ob-
vious distinction in mind, the cases in this court are entirely 
harmonious.

That of Brown v. Marion National Bank, 169 U. S. 416, 
arose under the first clause. The facts are not stated in the 
report of the case, but referring to the original record, it ap-
pears that plaintiff sued the bank to recover twice the amount 
of certain usurious interest paid to it. Another action was 
consolidated with this in which plaintiff sought to enjoin de-
endant from proving certain notes against the estate of which 
e was assignee, in which a large amount of usurious interest 

had been included.
n the opinion, a distinction is drawn between usurious in-

rest carried with the evidence of debt or which has been agreed 
e paid, and interest which has actually been paid, and it 

was said that interest included in a renewal note, or evidenced 
y a separate note, does not thereby cease to be interest within 
e meaning of section 5198, and become principal; and that, 

a na^ona^ bamk upon the note, the debtor may in- 
at the entire interest, legal and usurious, included in his
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written obligation and agreed to be paid, but which has not 
been actually paid, shall be either credited on the note, or eli-
minated from it, and judgment given only for the original 
principal debt with interest at the legal rate from the com-
mencement of the suit; and that the forfeiture declared by the 
statute is not waived or avoided by giving a separate note for 
the interest, or by giving a renewal note in which is included 
the usurious interest. It was further held that interest included 
in a renewal note is not interest paid, since if it were so, the 
borrower could, under the second clause of the section, sue the 
lender and recover back twice the amount of the interest thus 
paid, when he had not, in fact, paid the debt nor any part of 
the interest as such. The words, “ in case the greater rate of 
interest has been paid,” in section 5198, refer to interest actually 
paid as distinguished from interest included in the note and 
“ agreed to be paid.”

The cases under the second clause of the section are more 
numerous. Barnet v. National Bank, 98 IT. S. 555, was an 
action by a national bank upon a bill of exchange. Defendants 
set up that the acceptors had been constant borrowers from the 
bank for several years, and that it had taken from them a large 
amount of usurious interest; that the bill in suit was the last 
of eight renewals, and that illegal interest had been taken upon 
the series to the amount of $1116, which it was insisted shoul 
be applied as a payment upon the bill in question. It was a so 
insisted that illegal interest had been taken upon other hills o 
exchange to the amount of $6363.24, and that the defendan s 
were entitled to recover double this amount from the ban . 
It was held that the state statutes upon the subject of usury 
should be laid out of view, and that where a statute create a 
new right or offence and provided a specific remedy or pums 
ment, that remedy alone could apply; that the papnen o 
usurious interest being distinctly averred, it could not e re-
covered by way of offset or payment of the bill in suit, an 
the same rule applied to the payment of interest upon o 
bills of exchange which the defendants sought to recover

The case of Driesbach v. National Bank, 104 IT. • , 
a like suit by a bank upon a note, upon several renew
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which usurious interest had been paid. It was said that, as the 
claim was not for interest stipulated for and included in the 
note sued on, but for the application of what had been actually 
paid as interest to the discharge of principal, there could be no 
set-off against the face of the notes.

In Stephens n . Monongahela Bank, 111 U. S. 197,—a similar 
case of interest actually paid—the averments of the defence 
were made under the first clause of the section; that “ the bank 
knowingly took, received and charged ”, usurious interest, but 
as it elsewhere appeared that the interest stipulated had not 
been included in the note, but that interest had been actually 
paid at the time of the discount and renewals, which it was 
sought to apply to the discharge of the principal, the defence 
was held insufficient.

The construction of both clauses of this section having been 
thus settled by this court, it only remains to determine to which 
class of cases the one under consideration properly belongs. 
As to this there can be no room for doubt. The referee finds 
that there was paid cash discounts on the several renewals of 
the notes which constitute the $2240 note, as well as the re-
newal of said note as executed, down to October 24, 1894, ex-
clusive of the amounts reserved out of the notes at the time 
they were originally given, the sum of $566.70, which cash dis-
counts were paid in advance at the date of the several renewals, 

e further found that the “ defendants in their answer are only 
as ing credit for the payments down to and including Octo-
ber 29, 1894, which aggregate the sum of $540.40.” Under 

e ru ings last above cited the person making these cash pay- 
*nen s can only recover them back by a direct action against 

e association taking or receiving the same.
.e uPreme Court of Missouri was correct in holding that 
e endants could not be allowed set-off or credit for the 

unous interest thus paid, the remedy provided by the statute 
g exc usive, and its judgment is therefore

Affirmed.
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STORTI -w. MASSACHUSETTS.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE 

DISTRICT OF MASSACHUSETTS.

No. 378. Argued November 19, 20,1901. — Decided December 2,1901.

The Federal Constitution neither grants nor forbids to the governor of a 
State the right to stay the execution of a sentence of death.

The question whether, under a state statute a convicted party has a year in 
which to file a motion for a new trial, and that therefore no sentence can 
be executed on him until that time, is a question to be determined by the 
courts of the State.

The treaty of February 26, 18*71, between the United States and Italy only 
requires equality of treatment, and that the same rights and privileges be 
accorded to a citizen of Italy that are given to a citizen of the United 
States under like circumstances, and there is nothing in the petition tend-
ing to show such lack of equality.

Section 761 of the Revised Statutes provides as to habeas corpus cases that 
“the court or justice or judge shall proceed in a summary way to deter-
mine the facts of the case by hearing the testimony and arguments, and 
thereupon to dispose of the party as law and justice require and this 
mandate is applicable to this court, whether exercising original or appe • 
late jurisdiction.

On  May 23, 1901, the appellant filed in the Circuit Court of 
the United States for the District of Massachusetts his petition 
in habeas corpus.

In that petition he stated that he was a citizen of Italy, an a 
subject of its King; that he was detained by the respondent 
under a warrant issued by the superior court of Suffolk Coun y, 
reciting a conviction of murder, and directing the warden to 
inflict death by passing a current of electricity through him, 
that the time fixed for the execution of the sentence was on 
the week beginning April 7, 1901; that on April 9,1901, t e 
governor, with the advice of the council, issued a documen 
purporting to respite the execution of sentence, the respite o 
expire on Saturday May 11, 1901; that on May 10,190 , 
presented a petition for a writ of habeas corpus to t e s 
Circuit Court, which petition was denied on May 11,190 ;
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from such denial he forthwith claimed and was allowed an ap-
peal to the Supreme Court of the United States, and that such 
appeal was there pending and undetermined. The • petition 
further stated that on May 10, he filed in the superior court for 
the county of Suffolk a motion for a new trial, in accordance 
with the provisions of the Massachusetts statutes, which motion 
was still pending and undetermined.

Upon these facts he asserted, first, that no law of Massachu-
setts provided for the punishment of a person sentenced to 
death, where the week appointed by the court for the execution 
had elapsed without execution and without any lawful action 
by the governor in the way of pardon, commutation or respite, 
and therefore that the detention by the warden was contrary 
to the provisions of the first section of the Fourteenth Amend-
ment of the Federal Constitution; second, that for the same 
reason the detention was contrary to the third article of the 
treaty of February 26, 1871, between the United States of 
America and His Majesty the King of Italy, 17 Stat. 845, and 
contrary to section 2 of Article 6 of the Constitution of the 
United States; third, that by section 28 of chapter 214 of the 
Public Statutes of Massachusetts the court in which the trial 
of an indictment is had may at the term of the trial, or within 
one year thereafter, grant a new trial; that therefore execution 
could not lawfully be done upon him until the expiration of a 
year from the term at which he was convicted, to wit, in this 
case before July 1,1901, and that the execution of the sentence 

e ore that date would deprive him of his life without due proc-
ess o law, and would deny to him the equal protection of the 
aws, contrary to the first section of the Fourteenth Amend- 

en , ourth, that for the same reason the execution of the 
en ence would be contrary to the third article of the treaty 

of th66111 6 States and Italy ; fifth, that the execution 
und 6 T?n^ence within the year would deprive him of his right 
with'1, th6 S^u^es Massachusetts to move for a new trial 
of su 6 ^ear’ aUd right to be present at the decision 
of th° t rn°^10n’ which right was guaranteed to him by article 23 
ag rea y between the United States and Italy, which reads 

ows. The citizens of either party shall have free access
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to the courts of justice, in order to maintain and defend their 
own rights, without any other conditions, restrictions or taxes 
than such as are imposed upon the natives. They shall, there-
fore, be free to employ, in defence of their rights, such advo-
cates, solicitors, notaries, agents and factors as they may judge 
proper, in all their trials at law; and such citizens or agents 
shall have free opportunity to be present at the decisions and 
sentences of the tribunals in all cases which may concern them, 
and likewise at the taking of all examinations and evidences 
which may be exhibited in the said trials;” sixth, that the 
motion for a new trial which he had filed on May 10, not hav-
ing been determined, execution could not lawfully be done upon 
him until the decision of that motion, notwithstanding which 
he had reason to apprehend that the respondent intended to 
immediately, upon the determination of the appeal to the Su-
preme Court of the United States, cause execution to be done 
upon him, which execution would deprive him of his rights un-
der the Fourteenth Amendment and article 23 of the treaty; 
seventh, that the respondent derives his authority to hold the 
petitioner in custody solely by virtue of the provisions of chap-
ter 326 of the Massachusetts Statutes of 1898, and that by them 
no authority was given to him to retain the custody of the 
petitioner after the expiration of the week appointed by the 
court for the execution of the sentence, except through the law-
ful action of the governor in granting a respite, that no lawr 
action had been taken by the governor in the matter, and t a 
therefore the petitioner was detained of his liberty contrary 
the Fourteenth Amendment: and, eighth, that for the same 
reason he was deprived of his liberty contrary to the Fourteen 
Amendment and the third article of the treaty between ® 
United States and Italy. The third article of the treaty & 
tween the United States and Italy, referred to in this pe1 ion’ 
is as follows: . , «

“ The citizens of each of the high contracting parties s 
receive, in the states and territories of the other, the mos co 
stant protection and security for their persons and Pr0Per ’ 
and shall enjoy in this respect the same rights and pnv
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as are or shall be granted to the natives, on their submitting 
themselves to the conditions imposed upon the natives.”

On the presentation of this petition to the Circuit Court, that 
court dismissed the same for want of jurisdiction, without prej-
udice to an application to the courts of the State. In re Storti, 
109 Fed. Rep. 807. A certificate of this fact was signed by 
the Circuit Judge, and from the order dismissing the petition 
an appeal was taken to this court.

Jfr. G. Philip Wardner and Mr. William M. Stockbridge for 
appellant.

Mr. Hosea M. Knowlton for appellee. Mr. Arthur W. De- 
Goosh was on his brief.

Mr . Just ice  Brew er  delivered the opinion of the court.

The grounds set forth in this petition for a discharge by the 
Federal court of the petitioner from the custody of the warden 
are wholly without foundation, and the case is another of the 
numerous instances in which, as said by Mr. Chief Justice Ful-
ler, in Craemer n . Washington State, 168 U. S. 124, 128:

Applications for the writ have been made, and appeals 
ta en from refusals to grant it, quite destitute of meritorious 
grounds, and operating only to delay the administration of 
justice.”

It is an attempt to substitute a writ of habeas corpus for a 
wri o error, and to review the proceedings in a criminal case 

e state court by such collateral attack rather than by direct 
edl .\ngS error—something which this court has repeat-
n z. Sai seldom to be done. See, among other cases, 

101 iaa * 169.U. S. 284; Tinsley v. Anderson, 171 IT. S.
175’ IT 4 an<^ Cases c^ed in the opinion; Markuson v. Boucher, 

o. 184; Minnesota v. Brundage, 180 IT. S. 499.
scare v a^ega^ons the petition are general and ob- 
ular t^11 *S easy t° determine therefrom in what partic- 

e petitioner considers the proceedings against him to be
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in conflict with the Federal Constitution or the treaty with 
Italy.

Some of the matters presented involve only the construction 
of state statutes and should be determined by the courts of the 
State, whose determination in respect thereto is binding upon 
this court. It must be borne in mind that under section 763 
of Rev. Stat, the jurisdiction of the Federal court to issue a 
writ of habeas corpus is limited to “ the case of any person al-
leged to be restrained of his liberty in violation of the Consti-
tution, or of any law or treaty of the United States,” and to 
cases arising under the laws of nations.

With these considerations in mind we pass to notice more 
particularly the matters set forth in the petition. It is stated 
that the petitioner was sentenced to be put to death at a given 
time; that he was not then put to death on account of a res-
pite granted by the governor, and that such respite was unlaw-
fully granted. Wherein the unlawfulness consisted is not stated, 
and whether it were lawful or not is a matter dependent on 
the laws of the State, and to be determined by its courts. The 
Federal Constitution neither grants nor forbids to the governor 
of a State the right to stay the execution of a sentence. So 
also it is said that under the Massachusetts statutes the party 
convicted has a year in which to file a motion for a new tria, 
and, therefore, no sentence can be executed on him untilt at 
time. Whether that be so or not is also a question depen mg 
on the statutes of the State, and to be determined by its courts. 
The State may see fit to postpone the execution of a capi 
sentence for a year, or provide that it shall be carrie m 
effect more speedily, and what the State has provide in 
matter is for its courts to decide.

It is averred that the proceedings in the Massachusetts cour 
are in conflict with the rights secured by the treaty e wee 
Italy and the United States, but the articles of the treaty 
ferred to only require equality of treatment and that t e sa 
rights and privileges be accorded to a citizen of Ita y a 
given to a citizen of the United States under likecircums a 
and there is nothing in the petition tending to show a ac
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such equality of treatment. The petition, therefore, is plainly 
without merit.

But the principal contention of counsel is that the petition 
was dismissed by the Circuit Court for want of jurisdiction and 
a certificate thereof given, and that under section 5 of the act 
of March 3, 1891, c. 517, 26 Stat. 826, the only question that 
we can consider is one of jurisdiction, and the following cases 
are referred to: Horner v. United States, 143 U. S. 570; Chap-
pell v. United States, 160 U. S. 499; Press Publishing Com-
pany v. Monroe, 164 U. S. 105, and Huntington v. Laidley, 176 
U. S. 668.

We do not question that rule as applied to ordinary suits and 
actions, but section 761, Rev. Stat., provides as to habeas corpus 
cases that “ the court, or justice, or judge shall proceed in a 
summary way to determine the facts of the case by hearing 
the testimony and arguments, and thereupon to dispose of the 
party as law and justice require.” That mandate is applica-
ble to this court, whether it is exercising its original or appel-
ate jurisdiction. Proceedings in habeas corpus are to be dis-

posed of in a summary way. The interests of both the public 
and the petitioner require promptness; that if he is unlawfully 
restrained of his liberty it may be given to him as speedily as 
possible; that if not, all having anything to do with his re-
straint be advised thereof, and the mind of the public be put at 
res, and also that if further action is to be taken in the matter 

^cen W^hout delay. Especially is this true when 
,.e. a e^s corPU8 proceedings are had in the courts of a juris- 
ic ion ifferent from that in pursuance of whose mandate he 

6 am2^‘ This matter of promptness is not peculiar to these 
in ederal courts, but is the general rule which obtains 

wh?T 6 comnion is m force. It is one of those things 
forc°d ^Ve SUC^ Proceedings their special value, and is en- 
c bJ s.tatutory Provisions, both state and Federal. The 
iuqtiooaU °- ^le Sec^on is “to dispose of the party as law and 
Prescrih e<?aiFe freedom of equity procedure is thus
everthJ ’i • substantial justice, promptly administered, is 

the rule ^habeas corpus.
be petition presented no case entitling the petitioner to
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a discharge, as the grounds stated therein are absolutely frivo-
lous, and as the result reached in the Circuit Court was in ac-
cordance with law and justice,

The judgment is affirmed and it is further ordered that the 
mandate issue at once.

PINNEY v. NELSON.

ERROR TO THE SUPERIOR COURT OF THE COUNTY OF LOS ANGELES, 

CALIFORNIA.

No. 65. Submitted April 26,1901.—Decided December 2,1901.

When a corporation is formed in one State, and by the express terms of its 
charter it is created for doing business in another State, and business is 
done in that State, it must be assumed that the charter contract was made 
with reference to its laws; and the liability which those laws impose wil 
attend the transaction of such business.

This  was an action to enforce a personal liability of stock-
holders. It was commenced in a justice’s court of Los Angeles 
city, Los Angeles County, California, on September 30,1898, by 
the defendant in error against the plaintiffs in error. It was 
subsequently transferred to the superior court of the coun y, 
where a trial was had on January 17, 1900, before the cou 
without a jury. A stipulation was signed as to the truth o 
various averments in the complaint and answer, which con 
eluded as follows:

“And it is stipulated that the only question in this case is as 
to whether section 322 of the Civil Code of California, is in' io a 
tion of the provisions of the Constitution of the United ta es, 
and if it is in violation of such provisions defendants are en i e 
to judgment, but if said section is not in violation of sai Pr 
visions, then plaintiff is entitled to judgment as prayeu 
his complaint.” . , <•i

Findings of fact were also made, among which were e 
lowing:
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“ IL That the Los Angeles Iron and Steel Company was a 
corporation organized on the 8th day of March, 1893, and in-
corporated under the laws of the State of Colorado; that the 
seventh provision of its articles of incorporation is as follows, 
to wit: The said company is created for the purpose of carry-
ing on part of its business beyond the limits of the State of Colo-
rado, and the principal office of said company in the State shall 
be kept at the city of Denver, Arapahoe County, and the princi-
pal plant and principal operations of said company beyond the 
limits of the State shall be in Los Angeles County, State of Cali-
fornia, and such other places in the State of California as may 
be decided upon by the board of directors. The principal busi-
ness of said company in the State of Colorado shall be carried on 
in Arapahoe County.

“III. That the defendants are and were at all times herein 
mentioned residents and citizens of the State of California.

“ IV. That all the indebtedness of said Los Angeles Iron and 
Steel Company to plaintiff and to plaintiff’s assignors was created 
by contracts made, executed and to be performed in the State 
of California.”

VI. That at the time the said indebtedness was created and 
incurred by the said company there were issued of the capital 
s ock thereof the number of 1311 shares, and that the defend-
ants were at said times the owners respectively of the number 
o said shares as set opposite their respective names, as follows, 
o wit. H. L. Pinney, 50 shares; C. L. Pinney, 42 shares; W. C. 

Patterson, 35 shares; C. W. Damerel, 91 shares; F. E. Little, 
22 shares; Thomas Brooks, 38 shares.”
in f P°n e striation an(l findings a judgment was rendered 
out fV°r ° k"?16 Plaiutiff« A writ of error was subsequently sued 
tn \ 1S C0UI% it being the highest court in the State
to Which the action could be taken.

se°tt°n of the constitution of California, 
adopted in 1879, reads:
shalLho c®rPoration organized outside the limits of this State 
favorshi& °Wj - transact business within this State on more 
Deration! C°n 1?ons than are prescribed by law to similar cor- 

organized under the laws of this State.”
v ol . clxxxii i—10
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Section. 322 of the Civil Code of California, as amended 
March 15, 1876, provides as follows :

“ Each stockholder of a corporation is individually and per-
sonally liable for such proportion of its debts and liabilities as 
the amount of stock or shares owned by him bears to the whole 
of the subscribed capital stock or shares of the corporation, and 
for a like proportion only of each debt or claim against the cor-
poration. Any creditor of the corporation may institute joint 
or several actions against any of its stockholders, for the pro-
portion of his claim payable by each, and in such action the 
court must ascertain the proportion of the claim or debt for 
which each defendant is liable, and a several judgment must 
be rendered against each, in conformity therewith.

“ The liability of each stockholder of a corporation, formed 
under the laws of any other State or Territory of the United 
States, or of any foreign country, and doing business within 
this State, shall be the same as the liability of a stockholder 
of a corporation created under the constitution and laws of 
this State.”

By the stipulation above referred to the truthfulness of t e 
following averment in the answer was admitted :

“ Defendants allege that there is no statute of the State o 
Colorado providing that stockholders shall be liable for any 
portion of the indebtedness of a corporation, and allege t a 
under the laws of the State of Colorado a stockholder in a 
corporation is not liable for any portion of the indebtedness o 
said corporation.”

Jfr. Jf. L. Graff and Mr. J. W. McKinley for plaintiffs in 

error.

Mr. W. S. Taylor, Mr. Edward W. Forgy and Mr. J- 

Anderson for defendant in error.

Mk . Justice  Brew er  delivered the opinion of the court

The plaintiffs in error rely upon the proposition that th 
bility of a stockholder is determined by the charter o
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poration and the laws of the State in which the incorporation is 
had. “ If the constitution to which a corporator has agreed 
does not provide for individual liability to creditors, he cannot 
be charged with individual liability anywhere. (Morawetz on 
Corporations, 2d ed. sec. 874.)” They invoke the lex loci con-
tractus, and say that the stockholders’ contract was made in 
Colorado, that being the State in which the Los Angeles Iron 
and Steel Company was incorporated ; that by the laws of that 
State there is no personal liability of stockholders; that it is 
not within the power of California to change the terms of that 
contract, the Federal Constitution (Art. I, sec. 10) forbidding a 
State to pass a law impairing the obligation of contracts; that 
while California, which prescribes an individual liability of 
stockholders, may if it sees fit exclude every corporation of 
another State whose stockholders do not assent to such liabil- 
^y> yet if it fails to do so, and such Colorado corporation ac-
tually comes into California to transact business, such coming 
into the State and the transaction of business therein do not 
change the terms of the stockholders’ contracts, or impose a 
personal liability; and also that in such a case an attempt to 
enforce the statutory provisions of California so far as to change 
t e personal liability of corporators in the foreign corporation, 
!s in conflict with the due process and equal protection clauses 
0 1e section of the Fourteenth Amendment.
. ith reference to the contention that the law of California 
impairs the obligation of the contract of the stockholders, it is 
enoug to say that that law, both constitutional and statutory, 
was enacted long before the incorporation of the Los Angeles 
r°n and Steel Company, and that therefore section 10 of Arti- 

n° e federal Constitution has no application. “ It is 
^ua y c ear that the law of the State to which the Constitu- 

.1le ers ln clause must be one.enacted after the making 
nairod contract, ^le °^Sa^on of which is claimed to be im- 
akn / 4 Water Co. v. Easton, 121 U. S. 388, 391. See 
ImnkZ v1- L'"li Co' v- Zaidley,159 U. 8.103, 111; McCul- 

'? 172 U. 8.102,116.
the fn,* cons^era^on of the stockholders’ contract in 

0 e other contention, it may be said that ordinarily
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it is controlled by the law of the State in which the incorpora-
tion is had. That is the place of contract, and, generally, the 
law of the place where a contract is made governs its nature, 
interpretation and obligation. While this is so, it is also true 
that parties in making a contract may have in view some other 
law than that of the place, and when that is so that other law 
will control. That the parties have some other law in view and 
contract with reference to it is shown by an express declaration 
to that effect. In the absence of such declaration it may be 
disclosed by the terms of the contract and the purpose with 
which it is entered into. In Pritchard v. Norton, 106 U. S. 
124, many cases were cited by Mr. Justice Matthews, delivering 
the opinion of the court, in which these propositions were illus-
trated and enforced, and on page 136 it was said:

“ The law we are in search of, which is to decide upon the 
nature, interpretation and validity of the engagement in ques-
tion, is that which the parties have, either expressly or presump-
tively, incorporated into their contract as constituting its obliga-
tion. It has never been better described than it was incidentally 
by Mr. Chief Justice Marshall, in Wayman n . Southard, 10 
Wheat. 1, 48, where he defined it as a principle of universal law, 
‘ The principle that in every forum a contract is governed by 
the law with a view to which it was made.’ The same idea ha 
been expressed by Lord Mansfield in Robinson v. Bland, 2 Burr. 
1077, 1078, ‘the law of the place,’ he said, ‘can never be t e 
rule where the transaction is entered into with an express view 
to the law of another country, as the rule by which it is to e 
governed.’ And in Lloyd v. Guibert, Law Rep. 1 Q- B. U , » 
in the Court of Exchequer Chamber, it was said that ‘it is news 
sary to consider by what general law the parties inten e * 
the transaction should be governed, or rather, by what gen®r 
law it is just to presume that they have submitted themsej 
in the matter.’ Le Breton v. Miles, 8 Paige [N. Y. ]> •

The subject was also discussed at length by Mr. Justice 
in Liverpool Steam Company v. Phenix Insurance. 
129 U. S. 397. In Coghlan n . South Carolina Railroad, 
pany, 142 U. S. 101, 110, Mr. Justice Harlan, 
these two opinions, observed; “ The elaborate an care
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view of the adjudged cases, American and English, in the two 
cases last cited, leaves nothing to be said upon the general sub-
ject.”

In Bank of Augusta v. Earle, 13 Pet. 519, 588, Chief Justice 
Taney said:

“ It is very true that a corporation can have no legal exist-
ence out of the boundaries of the sovereignty by which it is 
created. . . . But although it must live and have its being 
in that State only, yet it does not by any means follow that 
its existence there will not be recognized in other places; and 
its residence in one State creates no insuperable obiection to its 
power of contracting in another. It is indeed a mere artificial 
being, invisible and intangible, yet it is a person for certain 
purposes in contemplation of law, and has been recognized as 
such by the decisions of this court. It was so held in the case 
of The United States v. Amedy, 11 Wheat. 412, and in Bea- 
ston v. The Farmer^ Bank of Delaware, 12 Pet. 135. Now 
natural persons, through the intervention of agents, are con-
tinually making contracts in countries in which they do not 
reside, and where they are not personally present when the 
contract is made, and nobody has ever doubted the validity of 
these agreements. And what greater objection can there be 
to the capacity of an artificial person, by its agents, to make a 
contract within the scope of its limited powers, in a sovereignty 
in which it does not reside, provided such contracts are permit- 
e to be made by them by the laws of the place ? ” 

(p 589) ^en’ a^er discussing the question of comity, added

Adopting, as we do, the principle here stated, we proceed 
inquire whether, by the comity of nations, foreign corpora- 
ns are permitted to make contracts within their jurisdiction, 

wn °an Perce*ve no sufficient reason for excluding them 
nr are n°t contrary to the known policy of the State, 
««injurious to its interests.
an artmore than the admission of the existence of 
clothnd °ui. Person created by the law of another State, and 
the n«n 71 • e Power making certain contracts. It is but

al comity of recognizing the law of another State.”
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As then a corporation can have no legal existence outside of 
the State in which it is incorporated, the contract of the stock-
holders with one another, by which the corporation is created, 
is presumed to have been made with reference to the laws of 
that State, nothing being said in the charter to the contrary. 
But as comity permits a corporation to enter another State 
and do business therein, it is competent for the stockholders in 
making their charter to contract with reference to the laws of 
a State in which they propose the corporation shall do business. 
And in this case the stockholders in their charter specified that 
the purpose of the incorporation was partly business beyond 
the limits of Colorado, and that the principal part of such out-
side business should be carried on in California. Not content 
to rely upon the general authority which by the rules of comity 
the Colorado corporation would have to enter California, and 
transact business therein, they in terms set forth that a part of 
the purpose of the incorporation was the transaction of busi-
ness by the corporation in California. Now when they in 
terms specified that they were framing a corporation for the 
purpose of having that corporation do business in California is 
it not clear that they were contracting with reference to t e 
laws of that State ? Contracting with reference to the laws of 
that State they must be assumed to know the provisions o 
those laws; that by them a personal liability was cast upon 
the stockholders in corporations formed under the laws o e 
State, and that that same liability was also imposed uPon ® 
stockholders of corporations formed under the laws o o e 
States and doing business within California. How can 1 
said that those laws do not enter into the contract an con i 
as to all business done in pursuance of that contract wi m 
limits of California ? Suppose these same stockhol ers in 
orado had formed a partnership with the expresse in e 
carrying on business in California, would not t a, expr . 
intent be a clear reference to the laws of California an a 
corporation of those laws into the liabilities crea e 
partnership business in California ? And if this ru e^ 
as to contracts of partners between themselves, w y . 
as to contracts of stockholders between themse ves in 
a corporation ?
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In this case it appears that the business transactions out of 
which these liabilities arose were carried on in California. 
They resulted from business done in California by virtue of an 
express contract made by the stockholders with reference to 
such business. It is unnecessary to express an opinion upon the 
question whether any personal liability would be assumed by 
the stockholders in reference to business transacted in Colorado. 
Parties may contract with special reference to carrying on busi-
ness in separate States, and when they make an express con-
tract therefor the business transacted in each of the States will 
be affected by the laws of those States, and may result in a 
difference of liability. Neither is it necessary to express any 
opinion upon the question whether the defendants could have 
been held liable under the California statutes, independently of 
the provisions of the Colorado charter. All that we here hold 
is that when a corporation is formed in one State, and by the 
express terms of its charter it is created for doing business in 
another State, and business is done in that State, it must be as-
sumed that the charter contract was made with reference to 
its laws; and the liabilities which those laws impose will at-
tend the transaction of such business.

The judgment of the Superior Court is

Affirmed.

DOOLEY v. UNITED STATES.

OR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE SOUTH-

ERN DISTRICT OF NEW YORK.

No. 207. Argued January 8, 9,10,11, 1901,-Decided December 2,1901.

act which effect May 1, 1900, and known as the Foraker
ted Stat« e<luires all merchandise going into Porto Rico from the Uni- 
uPon mernba d^een Per cen^ the amount of duties paid

The Constitnf?U 1™ported from foreign countries, is constitutional.
exported that no tax or duty shall be laid on articles
try, and ha« .a^e’ *8 limited to articles exported to a foreign coun- 

no application to Porto Rico, which, in the case of De Lima 
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v. Bidwell, 182 U. S. 1, was held not to be a foreign country within the 
meaning of the general tariff law then in force.

The fact that the duties so collected were not covered into the general fund 
of the Treasury, but held as a separate fund to be used for the govern-
ment and benefit of Porto Rico, and were made subject to repeal by the 
legislative assembly of that island, shows that the tax was not intended 
as a duty upon exports, and that Congress was undertaking to legislate 
for the island temporarily, and only until a local government was put in 
operation.

This  was an action begun in the Circuit Court as a Court of 
Claims by the firm of Dooley, Smith & Co., to recover duties 
exacted of them and paid under protest to the collector of the 
port of San Juan, Porto Rico, upon merchandise imported into 
that port from the port of New York after May 1, 1900, and 
since the Foraker act. This act requires all merchandise “com-
ing into Porto Rico from the United States ” to be “ entered at 
the several ports of entry upon payment of fifteen per centum 
of the duties which are required to be levied, collected and paid 
upon like articles of merchandise imported from foreign coun-
tries.”

A demurrer was interposed by the District Attorney upon 
the ground that the court had no jurisdiction of the subject o 
the action, and also that the complaint did not state facts suffi 
cient to constitute a cause of action. The demurrer to the com 
plaint for insufficiency was sustained, and the petition dismisse .

The case was argued with De Lima v. Bidwell, 182 U. 8.1; 
Downes v. Bidwell, 182 U. S. 244; Dooley n . United States, 
182 U. S. 222; and Armstrong v. United States, 182 U. •

Mr. Henry M. Ward and Mr. John G. Carlisle for plaintiff 
in error. Mr. Edmund Curtis was on their brief.

Mr. Attorney General and Mr. Solicitor General for defend 

ant in error.

Me . Justi ce  Brown , after stating the case, delivered 

opinion of the court.
This case raises the question of the constitutionality of t
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Foraker act, so far as it fixes the duties to be paid upon mer-
chandise imported into Porto Rico from the port of New York. 
The validity of this requirement is attacked upon the ground 
of its violation of that clause of the Constitution (Art. I, sec. 9) 
declaring that “ no tax or duty shall be laid on articles exported 
from any State.”

While the words “import” and “export” are sometimes 
used to denote goods passing from one State to another, the 
word “ import,” in connection with the provision of the Consti-
tution that “ no State shall levy any imposts or duties on im-
ports or exports,” was held in Woodruff v. Parham, 8 Wall. 
123, to apply only to articles imported from foreign countries 
into the United States.

That was an action to recover a tax imposed by the city of 
Mobile for municipal purposes, upon sales at auction. Defend-
ants, who were auctioneers, received in the course of their busi-
ness for themselves, or as consignees or agents for others, large 
amounts of goods and merchandise, the products of other States 
than Alabama, and sold the same in Mobile to purchasers, in 
unbroken and original packages. The Supreme Court of Ala- 

ama decided the case in favor of the tax, and the case came 
here for review.

The question, as stated by Mr. Justice Miller, was “ whether 
merchandise brought from other States and sold, under the cir-
cumstances stated, comes within the prohibition of the Federal 

onstitution, that no State shall, without the consent of Con-
gress, levy any imposts or duties on imports or exports.” De- 
lTwh^ re^e(^ ^ar&e^y upon a dictum in Brown v. Maryland, 
th t effect that the principles laid down in

a case as to the non-taxability of imports from foreign coun- 
State1111^ Pei‘ffaps apply equally to importations from a sister 

Con*1 ^SC'^ss^nff this question, and particularly of the power of 
Mr Tr ° an<^ c°ffect taxes, duties, imposts and excises, 
intend* a**6 iUer °bserved ’• “ Is the word, ‘ impost,’ here used, 
unon an ° c°nfer uPon Congress a distinct power to levy a tax 
Or is th ^°° S °r mercffan(ffse carried from one State to another ?

e power limited to duties on foreign imports ? If the
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former be intended, then the power conferred is curiously ren-
dered nugatory by the subsequent clause of the ninth section, 
which declares that no tax shall be laid on. articles exported 
from any State, for no article can be imported from one State 
into another which is not at the same time exported from the 
former. But if we give to the word ‘ imposts ’ as used in the 
first mentioned clause, the definition of Chief Justice Marshall, 
and to the word ‘export ’ the corresponding idea of something 
carried out of the United States, we have, in the power to lay 
duties on imports from abroad, and the prohibition to lay such 
duties on exports to other countries the power and its limita-
tions concerning imposts.”

“ It is not too much to say that, so far as our research has 
extended, neither the word ‘ export,’ ‘ import ’ or 1 impost ’ is to 
be found in the discussion on this subject, as they have come 
down to us from that time, in reference to any other than for-
eign commerce, without some special form of words to show 
that foreign commerce is not meant. Whether we look, then, 
to the terms of the clause of the Constitution in question, or to 
its relation to other parts of that instrument, or to the history 
of its formation and adoption, or to the comments of the emi-
nent men who took part in those transactions, we are forced to 
the conclusion that no intention existed to prohibit, by this 
clause,” (that no State shall, without the consent of Congress, 
levy any impost or duty upon any export or import,) “ the ng 
of one State to tax articles brought into it from another. 1S 
definition of the word impost was afterwards approved in Brown 
n . Houston, 114 U. S. 622. See also Fairbank v. United States, 
181 U. S. 283. .

It follows, and is the logical sequence of the case of Woo rujf 
v. Parham, that the word “ export ” should be given a cor 
relative meaning, and applied only to goods exported to a or 
eign country. Muller v. Baldwin, L. R. 9 Q- B. • ’
then, Porto Rico be no longer a foreign country under t e m 
ley act, as was held by a majority of this court in De ww 
Bidwell, 182 U. S. 1, and Dooley v. United States,W U- • 
222, we find it impossible to say that goods carried rom 
York to Porto Rico can be considered as “ exported rom
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York within the meaning of that clause of the Constitution. 
If they are neither exports nor imports, they are still liable to 
be taxed by Congress under the ample and comprehensive au-
thority conferred by the Constitution “ to lay and collect taxes, 
duties, imposts and excises.” Art. 1, sec. 8.

In another view, however, the case presented by the record 
is, whether a duty laid by Congress upon goods arriving at 
Porto Rico from New York is a duty upon an export from New 
York, or upon an import to Porto Rico. The fact that the duty 
is exacted upon the arrival of the goods at San Juan certainly 
creates a presumption in favor of the latter theory. At the 
same time it is possible that it may also be a duty upon an ex-
port. The mere fact that the duty is not laid at the port of 
departure is by no means decisive against its being such. It is 
too clear for argument that if vessels bound for a foreign country 
were compelled to stop at an intermediate port and pay into the 
Treasury of the United States a duty upon their cargoes, such 
duty would be a tax upon an export, and the place of its exac-
tion would be of little significance. The manner in which and 
the place at which the tax is levied are of minor consequence. 
Thus in Brown v. ^[arijland, 12 Wheat. 419, it was held that 
an act of a state legislature requiring importers of foreign goods 
to take out a license was a violation of the Constitution declar-
ing that no State shall, without the consent of Congress, lay 
an impost or duty on imports or exports; and in the recent case 
of Fairbank v. United States, 181 IT. S. 283, we held that a dis-
criminating stamp tax upon bills of lading, covering goods to be 
carried to a foreign country, was a tax upon exports within the 
same provision of the Constitution.

One thing, however, is entirely clear. The tax in question 
as imposed upon goods imported into Porto Rico, since it was 

xac e by the collector of the port of San Juan after the ar- 
m a o e goods within the limits of that port. From this 

duties became payable as upon imported merchan- 
States v*IIoweU^ & Cranch, 368 ; Arnold v. United 

Now’ h?ranCi1’ 104» v. United States, 13 Pet. 486.
a nri W 1 e an ™Por^ ^o one port almost necessarily involves 

or export from another, still, in determining the character
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of the tax imposed, it is important to consider whether the duty 
be laid for the purpose of adding to the revenues of the country 
from which the export takes place, or for the benefit of the ter-
ritory into which they are imported. By the third section of 
the Foraker act imposing duties upon merchandise coming into 
Porto Pico from the United States, it is declared that “when-
ever the legislative assembly of Porto Rico shall have enacted 
and put into operation a system of local taxation to meet the 
necessities of the government of Porto Rico, by this act estab-
lished, and shall by resolution duly passed so notify the Presi-
dent, he shall make proclamation thereof, and thereupon all 
tariff duties on merchandise and articles going into Porto Rico 
from the United States or coming into the United States from 
Porto Rico shall cease, and from and after such date all such 
merchandise and articles shall be entered at the several ports of 
entry free of duty.” And by section four, “ the duties and taxes 
collected in Porto Rico in pursuance of this act, less the cost of 
collecting the same, and the gross amount of all collections and 
taxes in the United States upon articles of merchandise coming 
from Porto Rico, shall not be covered into the general fund of 
the Treasury, but shall be held as a separate fund, and shall be 
placed at the disposal of the President to be used for the gov-
ernment and benefit of Porto Rico until the government of 
Porto Rico, herein provided for, shall have been organized, when 
all moneys theretofore collected under the provisions hereo, 
then unexpended, shall be transferred to the local treasury o 
Porto Rico.”

Now, there can be no doubt whatever that, if the legislative 
assembly of Porto Rico should, with the consent of Congress, 
lay a tax upon goods arriving from ports of the United States, 
such tax, if legally imposed, would be a duty upon imports o 
Porto Rico, and not upon exports from the United States, an 
we think the same result must follow, if the duty be lai y 
Congress in the interest and for the benefit of Porto Rico. ® 
truth is, that, in imposing the duty as a temporary expe ien, 
with a proviso that it may be abolished by the legislative as 
sembly of Porto Rico at its will, Congress thereby shows a 
it is undertaking to legislate for the island for the time ei
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and only until the local government is put into operation. The 
mere fact that the duty passes through the hands of the revenue 
officers of the United States is immaterial, in view of the re-
quirement that it shall not be covered into the general fund of 
the Treasury, but be held as a separate fund for the government 
and benefit of Porto Rico.

The action is really correlative to that of Downes v. Bidwell^ 
182 U. S. 244, in which we held that Congress could lawfully 
impose a duty upon imports from Porto Rico, notwithstanding 
the provision of the Constitution that all duties, imposts and 
excises shall be uniform throughout the United States. It is 
true that this conclusion was reached by a majority of the court 
by different processes of reasoning, but it is none the less true 
that in the conclusion that certain provisions of the Constitution 
did apply to Porto Rico, and that certain others did not, there 
was no difference of opinion.

It is not intended by this opinion to intimate that Congress 
may lay an export tax upon merchandise carried from one State 
to another. While this does not seem to be forbidden by the 
express words of the Constitution, it would be extremely diffi-
cult, if not impossible, to lay such a tax without a violation of 
the first paragraph of Art. 1, sec. 8, that “ all duties, imposts 
and excises shall be uniform throughout the United States.” 

here is a wide difference between the full and paramount 
power of Congress in legislating for a territory in the condition 
0 orto Rico and its power with respect to the States, which 
is merely incidental to its right to regulate interstate commerce.

e question, however, is not involved in this case, and we do 
do esire to express an opinion upon it.

hese duties were properly collected, and the action of the 
ircuit ourt in sustaining the demurrer to the complaint was 

correct, and it is therefore

Affirmed.

Mr . Just ice  Whit e , concurring:

a^ree^n» to the judgment of affirmance and in sub- 
o concurring in the opinion of the court just announced, by
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which the affirmance is sustained, I propose to summarize in my 
own language the reasoning which the opinion embodies as it 
is by me understood.

In my judgment the opinion of the court in the cases of De 
Lima v. Bidwell, 182 U. S. 1, and Dooley v. United States, 182 
U. S. 222, decided in the last term, and that just announced in 
the case of The Diamond Rings, as well as the opinions of the 
majority of the members of the court in Downes v. Bidwell, 182 
U. S. 244, also decided at the last term, when considered in con-
nection with the previous adjudications of this court, are con-
clusive in favor of the affirmance of the judgment in this cause. 
The question is, whether a tax imposed by authority of the act 
of April 12, 1900, 31 Stat. 77, in Porto Rico, on merchandise 
coming into that island from the United States, is repugnant to 
clause 5, section 9, of Article I of the Constitution of the United 
States, which provides that “ no tax or duty shall be laid on 
articles exported from any State.” Is the tax here assailed an 
export tax within the meaning of the Constitution ? If it is, the 
judgment sustaining it should be reversed; if it is not, affirmance 
is required.

In Woodruff v. Parham (1870), 8 Wall. 123, the validity of a 
tax on auction’ sales levied by the city of Mobile pursuant to 
authority conferred by the laws of the State of Alabama was 
called in question. One of the contentions was that, as the tax 
was on sales at auction of goods in the original packages brought 
into the State of Alabama from other States, it was repugnant 
to that clause of section 9 of article I of the Constitution, which 
forbids any State, without the consent of Congress, from laying 
imposts or duties on imports or exports, except what may e 
absolutely necessary for executing its inspection laws. In aP" 
proaching the consideration of the question thus presented, te 
court, in its opinion, which was announced by Mr. Justice 
ler, said, p. 131: ,

“ The words imposts, imports and exports are frequent y use 
in the Constitution. They have a necessary co-relation, an 
when we have a clear idea of what either word means in an^ 
ticular connection in which it may be found, we have one o 
most satisfactory tests of its definition in other parts of t e sa
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instrument. . . . Leaving, then, for a moment, the clause 
of the Constitution under consideration,” (forbidding a State to 
lay an import or an export tax,) “ we find the first use of these 
co-relative terms in that clause of the eighth section of the first 
article which begins the enumeration of the powers confided to 
Congress, ‘ that Congress shall have power to levy and collect 
taxes, duties, imposts and excises. . . . But all duties, im-
posts and excises shall be uniform throughout the United States.’ 
Is the word impost, here used, intended to confer upon Congress 
a distinct power to levy a tax upon all goods or merchandise 
carried from one State into another ? Or is the power limited 
to duties on foreign imports ? If the former be intended, then 
the power conferred is curiously rendered nugatory by the sub-
sequent clause of the ninth section, which declares that no tax 
shall be laid on articles exported from any State, for no article 
can be imported from one State into another which is not, at 
the same time, exported from the former. But if we give to 
the word imposts, as used in the first-mentioned clause, the de-
finition of Chief Justice Marshall, and to the word export the 
corresponding idea of something carried out of the United 
States, we have, in the power to lay duties on imports from 
abroad and the prohibition to lay such duties on exports to 
other countries, the power and its limitation concerning im-
posts.”

The opinion then proceeded to elaborately consider the mean-
ing of the words imports, exports and imposts in the Constitu- 
lon, with reference to the powers of Congress, and concluded 

a t ej related only to the bringing in of goods from a country
the United States or the taking out of goods from 

e nited States to such a country. From this conclusion the 
e notion was drawn that the words imports and exports, when 

$86 in the Constitution with reference to the power of the 
bv ^a^es’ a similar meaning, and hence the tax levied 
cla 6 -^°bile was decided not to be repugnant to the 
StatSe<<Of 6 C°nstitution heretofore referred to, prohibiting a 
In th r°ra imPosts or duties on imports or exports.” 
J C°Urse the opinion an intimation of Mr. Chief Justice 

a in Brown n . Maryland, that the words imports and
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exports might relate to the movement of goods between the 
States, was referred to, and it was expressly said that this was 
a mere suggestion on the part of the Chief Justice, not involved 
in the cause, and not therefore decided. So, also, the attention 
of the court was directed to the case of Almy v. California, 
(1860), 24 How. 169. That case involved the validity of a stamp 
tax imposed in California on all bills of lading for the shipment 
of gold from California to a point without the State. The par-
ticular bill of lading which was in question was for the ship-
ment of gold from California to New York. It was held that 
this stamp tax was at least an indirect burden on exports, and 
hence was void, because an export tax within the meaning of the 
Constitution. In the opinion in Woodruff x. Parham, it was ex-
pressly decided that, although the conclusion in Almy v. Cali-
fornia that the tax was void, was sustained by the commerce 
clause of the Constitution which had been referred to in the 
argument of that case, it had been erroneously held that import 
or export within the constitutional sense of the words related 
to the movement of goods between the States and not exclu-
sively to foreign commerce. To the extent therefore that Almy 
v. California, held or intimated that an export or import tax 
within the meaning of the Constitution embraced anything but 
foreign commerce, it was expressly overruled.

In Brown v. Houston, 114 IT. S. 622, decided in 1884, four 
teen years after the decision in Woodruff v. Parham, the ques 
tion which arose in the latter case was again presented. A tax 
levied by the State of Louisiana on certain coal which a 
come down the Ohio River was assailed on the ground t a i 
amounted to both an export and import tax within the meaning 
of the Constitution. The court, speaking through Mr. us ice 
Bradley, said (p. 628):

“ It was decided by this court in the case of Woodruff v. 
ham, 8 Wall. 123, that the term imports as used in that clause 
of the Constitution which declares that ‘ no State shal wi 
the consent of Congress lay any imposts or duties on ^P0 
or exports,’ does not refer to articles carried from one ta e i 
another, but only to articles imported from foreign coun 
into the United States.”
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The opinion, after stating the facts which were presented in 
Woodruff v. Parham, and the contention which was in that case 
based upon them, said (pp. 628, 629) :

“ This court, however, after an elaborate examination of the 
question, held that the terms ‘imports’ and ‘exports’ in the 
clause under consideration had reference to goods brought from 
or carried to foreign countries alone and not to goods trans-
ported from one State to the other. It is unnecessary, there-
fore, to consider further the question raised by the plaintiffs in 
error under their assignment of error so far as it is based on the 
assumption that the tax complained of was an impost or duty 
on imports.”

Thus treating the meaning of the words imports and exports 
as having been conclusively determined by Woodruff v. Parham, 
the court passed to the consideration of the contention that the 
tax levied in the State of Louisiana was an export tax within 
the meaning of the Constitution, because some of the coal was 
intended for export to a foreign country, or had been, as it was 
claimed, in part actually exported to such country.

Again, in Fairbank v. United States, (1900) 181 U. S. 283, 
the court was called upon to determine whether the require-
ment in an act of Congress that a revenue stamp be affixed to 
every bill of lading for goods shipped to a foreign country was 
a tax on exports. In the course of the opinion, in considering 
the question, the court referred to Almy v. California, supra, 
as authority for the proposition that a tax on the bill of lading 
was a tax on the movement of the goods which the bill of lad-
ing evidenced. But, in referring to the Almy case, the court 
was careful to say (p. 294):

It is true that thereafter in Woodruff v. Parham, 8 Wall. 
23, it was held that the words ‘ imports ’ and ‘ exports,’ as used 

P1 e institution, were used to define the shipment of articles 
tween this and a foreign country and not that between the 
ates, and while therefore that case is no longer an authority as 

o w at is or what is not an export, the proposition that a 
s amp duty on a bill of lading is in effect a duty on the article 
transported remains unaffected.”

A consideration of the opinons in Woodruff v. Parham and 
von. olxxxii i—11
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Brown v. Houston, so recently in effect approved by this court 
in the case of Fairbank v. United States, will make it clear that 
an adherence to the interpretation of the words export and im-
port which was expounded in those cases is essential to the pres-
ervation of the necessary powers of taxation of the several 
States, as well as of those of the government of the United 
States. And, by implication, in a number of cases decided by 
this court since the decision in Woodruff n . Parham, the doc-
trine of export and import there defined has been, if not ex-
pressly, at least tacitly, approved in many ways. Indeed, it 
may be safely assumed that many state statutes levying taxes 
and much legislation of Congress has been enacted upon the 
express or implied recognition of the settled construction of the 
Constitution hitherto affixed to the import and export clauses 
by this court in the cases referred to. And this will be made 
obvious when it is considered that if the words export and im-
port as used in the Constitution be applied to the movement of 
goods between the States, then it amounts to not only an ex-
press prohibition on the States to impose any direct but also 
any indirect burden, and, therefore, under the doctrine of Brown 
v. Maryland, any state tax law which would indirectly burden 
the coming of goods from one State to the other would be 
wholly void. So also, as to the government of the United 
States, if the provision as to the laying and collection of im-
posts be not construed as a “ distinct ” provision relating to 
foreign commerce and co-related with the clause as to exports, 
it would follow, as was clearly pointed out in Woodruff v. Pop-
ham, that the Constitution had granted on the one hand a 
power and immediately denied it. Besides, it would follow 
that all the general powers of taxation conferred upon Congress 
would be limited by the export clause, and thus any domestic 
tax, although fulfilling the requirements of uniformity an no 
violating the prohibition against preferences which indirec y 
burdened the ultimate export, would be void, a doctrine w ic 
would manifestly cause to be invalid methods of taxation ex 
ercised by Congress from the beginning without question.

It being then beyond doubt that this court has, in a me o 
well-considered cases, determined that the words export an
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import when employed in the Constitution relate to the bring-
ing in of goods from a country foreign to the United Statesand 
to the carrying out of goods from the United States to such a 
country, the only question remaining is, Is Porto Rico a coun-
try foreign to the United States? In answering this question 
it is manifest, from the entire reasoning of the court, in the 
cases in which it was decided that the terms export and import 
relate to a foreign country alone, that the words foreign coun-
try, as used in those opinions, signified a country-outside of the 
sovereignty of the United States and beyond its legislative au-
thority, and that such meaning of those words was absolutely 
essential to the process of reasoning by which the conclusion 
in the cases referred to was reached.

Is Porto Rico a country foreign to the United States in the 
sense that it is not within the sovereignty and not subject to the 
legislative authority of the United States, is then the issue. In 
De Lima v. Bidwell and Dooley v. United States, supra, it was 
held that instantly upon the ratification of the treaty with Spain, 
Porto Rico ceased to be a foreign country within the meaning 
of the tariff laws of the United States. In Fourteen Diamond 
Dings, post, 176, it has just been held that the Philippine Is-
lands immediately upon the ratification of the treaty ceased to 

e foreign country within the meaning of the tariff laws; and 
of course, as these islands were acquired by the same treaty by 
w ich Porto Rico was acquired, this ruling is predicated on the 
ecisions in De Lima and Dooley, above referred to. It is true 
at both in the De Lima and the Dooley cases, as well as in the 

case of The Diamond Rings, just decided, dissents were an-
nounced. None of the dissents rested, however, upon the 

eory that Porto Rico or the Philippine Islands had not come 
11 t e sovereignty and become subject to the legislative 

that 1 States, but were based on the ground
with* a^on by Congress was necessary to bring the territory

• T 6 I**16 tariff laws in force at the time of the ac- 
torv1hOd, an<^ esPe°iaby was this the case where the new terri- 
into t^ TT°^ resutt °f the acquisition, been incorporated 

e nited States as an integral part thereof, though com- 
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ing under its sovereignty and subject, as a possession, to the 
legislative power of Congress.

In Downes n . Bidwell, 182 U. S. 244, the question was whether 
a tax imposed by Congress on goods coming into the United 
States from Porto Rico was repugnant to that clause of the Con-
stitution requiring uniformity “throughout the United States” 
of all “ duties, imposts and excises.” The contention on the one 
hand was, that as Porto Rico had by the treaty with Spain 
been acquired by the United States, Congress could not impose 
a burden on goods coming from Porto Rico, in disregard of the 
requirement of uniformity “throughout the United States.” 
On the other hand, it was contended that although Porto Rico 
had become territory of the United States and was subject to 
the legislative authority of Congress, it had not been so made 
a part of the United States as to cause Congress to be subject, 
in legislating in regard to that island, to the uniformity provi-
sion of the Constitution. The court maintained the latter view. 
Whilst it is true that the members of the court who agreed in this 
conclusion did so for different reasons, nevertheless, in all the 
opinions delivered by the Justices who formed the majority of 
the court, it was declared that Porto Rico had come under the 
sovereignty and was subject to the legislative authority of t e 
United States. Indeed, this was controverted by no one, since 
the members of the court who dissented did so because t ey 
deemed that Porto Rico had so entirely ceased to be foieign 
country and had so completely been made a part of the 
States, that Congress could not, in legislating for that is an, 
disregard the provision of uniformity throughout the m 
States. . ,t

It having been thus affirmatively repeatedly determine 
the export and import clauses of the Constitution refer on y 
commerce with foreign countries, that is, to a country or co 
tries without the sovereignty and entirely beyond the e^s 
five authority of the United States, and it having been con 
sively settled that Porto Rico is not such a country, i S*L 
to me the claim here made that the tax imposed by on 
in Porto Rico is an export or an import within the raea^1 • 
the Constitution, is untenable. But, it is said, if P°r 0
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not foreign, and, therefore, the tax laid on goods in that island 
on their arrival from the United States is not within the pur-
view of the import and the inhibition of the export clauses of 
the Constitution, then Porto Rico is domestic, and the tax is 
void because repugnant to the first clause of section 8 of arti-
cle 1 of the Constitution conferring upon Congress “ the power 
to lay and collect taxes, duties, imposts and excises, . . . but 
all duties, imposts and excises shall be uniform throughout the 
United States.” This contention, however, is but a restatement 
of the proposition which the court held to be unsound in Downes 
v. Bidwell; for, in that case, it was expressly decided that a pro-
vision of the statute now in question which imposes a tax on 
goods coming to the United States from Porto Rico was valid 
because that island occupied such a relation to the United States 
as empowered Congress to exact such a tax, since requirement 
of uniformity throughout the United States was inapplicable. 
I do not propose to recapitulate the grounds of the conclusion 
so elaborately expressed by the opinions of the majority of the 
court in that case, since it suffices to say, for the purposes of the 
uniformity clause, that that decision is controlling in this case. 
If the contention be that because the impost clause of the Con-
stitution refers only to foreign commerce, therefore there was no 
power in Congress to impose the tax in question, or that such 
power is impliedly denied, the contention is unfounded, and 
rea ly but amounts to an indirect attack upon the doctrines an-
nounced in Woodruff v. Parham, Brown v. Houston and Fair- 
a/n v. United States. As held in Woodruff v. Parham, the 

impost clause and the export clause are correlated and refer to 
a istinct subject, that is, foreign commerce. By what process 

reasoning it can be said that because a special enumeration 
as t pa5ticular.subject taxation and a particular limitation 
oth ° V *S exPressed in the Constitution, therefore 

er an general powers of taxation not relating to the subject 
the^ar^1011 a?e ^a^en away, is not by me perceived. Certainly 
on loament cannot be that because a power has been conferred 
niere°n tv>eSS Constitution to levy a tax on foreign com-
press * ere^ore Constitution has taken away from Con-

power to tax even indirectly domestic commerce. Be-
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cause the grant of power as to imposts contained in the first 
clause of section 8 of article I of the Constitution relates to for-
eign commerce there arises no limitation on the general author-
ity to tax as to all other subjects, which flow from the other 
provisions of the same clause. Referring to such power—the 
authority to levy and collect taxes, duties, imposts and excises 
—the court, in the License Tax Cases, (1866) 5 Wall. 462, 471, 
said:

“ The power of Congress to tax is a very extensive power. 
It is given in the Constitution, with only one exception and 
only two qualifications. Congress cannot tax exports, and it 
must impose direct taxes by the rule of apportionment, and in-
direct taxes by the rule of uniformity. Thus limited, and thus 
only, it reaches every subject, and may be exercised at discre-
tion.”

Of course, the Constitution contemplates freedom of com-
merce between the States, but it also confers upon Congress the 
powers of taxation to which I have referred, and safeguards 
the freedom of commerce and equality of taxation between the 
States by conferring upon Congress the power to regulate such 
commerce, by providing for the apportionment of direct taxes, 
by exacting uniformity throughout the United States in the 
laying of duties, imposts and excises, and by prohibiting prefer-
ences between ports of different States. Indeed, when the argu-
ment which I am considering is properly analyzed, it amoun 
to a denial, as I have said, of the substantial powers of on 
gress with regard to domestic taxation, and, as I understan i, 
overthrows the settled interpretation of the Constitution, ong 
since announced and consistently adhered to.

Mb .. Chief  Jus tice  Full er , with whom concurred Me . Ju  
tice  Harla n , Mr . Jus tice  Brew er  and Mr . Justi ce  Peck ha m , 
dissenting:

This is an action brought to recover back duties 
collected under the Porto Rican act of April 12,190 , 
77, at San Juan, on articles shipped to that port by ci ize 
New York from the State of New York. Plainti s we
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gaged in the business of commission merchants, having their 
main office in the city of New York and a branch office at San 
Juan.

The second section of the act provides that, from the time of 
its passage, “ the same tariffs, customs, and duties shall be levied, 
collected, and paid upon all articles imported into Porto Rico 
from ports other than those of the United States which are re-
quired by law to be collected upon articles imported into the 
United States from foreign countries,” with some exceptions 
not material here.

The third section, by which these duties are imposed, reads : 
“ That on and after the passage of this act all merchandise com-
ing into the United States from Porto Rico and coming into' 
Porto Rico from the United States shall be entered at the sev-
eral ports of entry upon payment of fifteen per centum of the 
duties which are required to be levied, collected, and paid upon 
like articles of merchandise imported from foreign countries; 
and in addition thereto upon articles of merchandise of Porto 

ican manufacture coming into the United States and with- 
rawn for consumption or sale upon payment of a tax equal to 
e internal revenue tax imposed in the United States upon 
e ke articles of merchandise of domestic manufacture ; ” and 

t ^s/ur^er provided that articles of merchandise manufac- 
ure in the United States coming into Porto Rico should, after

U? e subject to whatever internal revenue taxes might be
Oiln^e ^an<^‘ ^nd also that whenever the legislative 

m ° ort° Rico should have enacted and put into opera- 
been3^ ^0C.a^ ^a’xation, and proclamation thereof had
intn t »« duties on merchandise and articles going 
ted °* lC° ^rom United States or coming into the Uni-

States from Porto Ri00 shall cease.”
Unit«! «t”.’ United States ” as referred to is the
the treat & cons^uted at the date of the proclamation of 
tween tn zi 6-aCt’ exP^c^y recognizing the distinction be-
au act t 1 • U^les an(^ Eternal taxes, is in respect of such duties 
of evArv0«^6 revenue hy taxing the commerce of the people 
01 every State and Territory.

act that the net proceeds of the duties are appropriated



168 OCTOBER TERM, 1901.

Full er , C. J., Harl an , Bre we r  and Peck ham , JJ., dissenting.

by the act for use in Porto Rico does not affect their character 
any more than if so appropriated by another and separate act. 
The taxation reaches the people of the States directly, and is 
national and not local, even though the revenue derived there-
from is devoted to local purposes.

Customs duties are duties imposed on imports or exports, 
and, according to the terms of this act, these are customs duties, 
not levied according to the rule of uniformity, and laid on ex-
ports as well as imports.

By the first clause of section 8 of Article I of the Constitu-
tion, Congress is empowered to lay and collect duties, imposts 
and excises, subject to the rule of uniformity, but this court 
has held that customs duties are only leviable on foreign com-
merce, Woodruff v. Parham, 8 Wall. 123, and that the uni-
formity required is geographical merely, Knowlton v. Moore, 
178 U. S. 41. By the third clause of the same section, Congress 
is empowered “ to regulate commerce with foreign nations, and 
among the several States, and with the Indian tribes.” The 
power to tax and the power to regulate commerce are distinct 
powers, yet the power of taxation may be so exercised as to 
operate in regulation of commerce.

Clauses 5 and 6 of section 9 provide:
“ No tax or duty shall be laid on articles exported from any 

State.
“ No preference shall be given by any regulation of commerce 

or revenue to the ports of one State over those of another, nor 
shall vessels bound to or from one State be obliged to enter, 
clear or pay duties in another.” , ,

These provisions were intended to prevent the application o 
the power to lay taxes or duties, or the power to regulate com 
merce, so as to discriminate between one part of the conn ry 
and another. The regulation of commerce by a majority vo 
and the exemption of exports from duties or taxes were par 
of one of the great compromises of the Constitution.

If, after the cession, Porto Rico remained a foreign conn , 
the prohibition of clause 5 would be fatal to these duties, 
if Porto Rico became domestic, then, as they are customs u > 
they could not be sustained, according to Woodruff v. & ’
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under the first clause of section 8; and were also prohibited by 
clause 5 of section 9, whether customs duties or not, if the ap-
plication of that clause is not limited to foreign commerce.

The prohibition, that “ no tax or duty shall be laid on arti-
cles exported from any State,” negatives the existence of any 
power in Congress to lay taxes or duties in any form on arti-
cles exported from a State, irrespective of their destination, and, 
this being so, the act in imposing the duties in question is in-
valid, whether Porto Rico, after its passage, was a foreign or 
reputed foreign territory, a domestic Territory, or a territory 
subject to be dealt with at the will of Congress regardless of 
constitutional limitations.

Confessedly the prohibition applies to foreign commerce, and 
the question is whether it is confined to that. In other words, 
whether language which embraces all articles exported can be 
properly restricted to particular exports. On what ground can 
the insertion in this comprehensive denial of power of the words 
“ to foreign countries,” thereby depriving it of effect on com-
merce other than foreign, be justified ?

If the words “exported from any State” apply only to arti-
cles exported from a State to a foreign country, it would seem 
to follow that the broad power granted to Congress “ to lay 
and collect taxes,” for the purposes specified in the Constitu-
tion, may be exerted in the way of taxation on articles exported 
rom one State to another. The right to carry legitimate arti- 

c es of commerce from one State to another State without inter- 
erence by national or state authority was, it has always been 

supposed, firmly established and secured by the Constitution, 
u t at right may be destroyed or greatly impaired if it be 

jue at articles may be taxed by Congress by reason of their 
emg carried from one State to another.

dnt,n ^ie clause confines the power to lay customs
HamV* lr.nPos^s t'° imports only. This was so stated by Mr. 
first 1 m the thirty-second number of The Federalist: “ The 
«nd ° 7/USe same secti™ 8] empowers Congress ‘ to lay 
clans' duties, imposts, and excises ; ’ and the second
State sh 77 6 seo^on of the same article declares that ‘ no 

a , without the consent of Congress lay any imposts or 
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duties on imports or exports, except for the purpose of execut-
ing its inspection laws.’ Hence would result an exclusive power 
in the Union to lay duties on imports and exports, with the 
particular exception mentioned. But this power is abridged 
by another clause, which declares that no tax or duty shall be 
laid on articles exported from any State; in consequence of 
which qualification it now only extends to the duties on im-
ports.”

Nevertheless because the clause secured that object, it is not 
to be assumed that it was not also intended to secure unre-
strained intercourse between the different parts of a common 
country.

As was said in Gibbons v. Ogden, the right of intercourse be-
tween State and State was derived “ from those laws whose 
authority is acknowledged by civilized man throughout the 
world. The Constitution found it an existing right, and gave 
to Congress the power to regulate it.” 9 Wheat. 1, 211. From 
this grant, however, the power to regulate by the levy of any 
tax or duty on articles exported from any State was expressly 
withheld.

In Woodruff n . Parham, 8 Wall. 123,132, Mr. Justice Miller, 
in support of the conclusion that clause 1 of section 8 was con-
fined as to customs duties to foreign commerce, said: “ Is t e 
word impost, here used, intended to confer upon Congress a 
distinct power to levy a tax upon all goods or merchan ise 
carried from one State into another ? Or is the power limit 
to duties on foreign imports ? If the former be intended, t en 
the power conferred is curiously rendered nugatory by the su 
sequent clause of the ninth section, which declares that no i 
shall be laid on articles exported from any State, for no a 
can be imported from one State into another which is not, a 
same time, exported from the former.”

In that case, clause 2 of section 10 was under consi era io 
“ No State shall, without the consent of Congress, ay any 
posts or duties on imports or exports, except what. maX 
absolutely necessary for executing its inspection laws, an 
net produce of all duties and imposts, laid by any ta e o 
ports or exports, shall be for the use of the Treasury o
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United States; and all such, laws shall be subject to the revision 
and control of the Congress.”

It was held that this referred to foreign commerce only, and 
“ that no intention existed to prohibit, by this clause, the right of 
one State to tax articles brought into it from another.” This 
was reaffirmed in Brown v. Houston, 114 U. S. 622, 630, and Mr. 
Justice Bradley said: “ But in holding with the decision in Wood-
ruff v. Parham, that goods carried from one State to another 
are not imports or exports within the meaning of the clause 
which prohibits a State from laying any impost or duty on im-
ports or exports, we do not mean to be understood as holding 
that a State may levy import or export duties on goods imported 
from or exported to another State. We only mean to say that 
the clause in question does not prohibit it. Whether the laying 
of such duties by a State would not violate some other provision 
of the Constitution, that, for example, which gives to Congress 
the power to regulate commerce with foreign nations, among 
the several States, and with the Indian tribes, is a different ques-
tion.”

That question has been repeatedly answered by this court to 
the effect “ that no State has the right to lay a tax on inter-
state commerce in any form, whether by way of duties laid on 
t e transportation of the subjects of that commerce, or on the 
receipts derived from that transportation, or on the occupation 
or usiness of carrying it on, for the reason that such taxation 
ita ,ar^en 011 that commerce, and amounts to a regulation of 
U S ^e^On^s so^y to Congress.” Lyng n . Michigan, 135 

' t • 1$ut Power regulation is absolutely 
th o n0 $ aS resPec^s interstate commerce, then the very unity 

e onstitution was framed to secure can be set at naught by 
a legislative created by that
ulat C' “°n Wholly inadmissible- The power to reg- 
twe?n11fherSQa^e co™merce was granted in order that trade be-
tion and 6 mi»ht left free from discriminating legisla- 
moT.«;1! to impart the power to create antagonistic com- 
aeml relations between them.
prohihit,rO^J^011 Pre^erence °f ports was coupled with the 

i ion o taxation on articles exported. The citizens of
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each State were declared “ entitled to all privileges and immu-
nities of citizens in the several States,” and that included the 
right of ingress and egress, and the enjoyment of the privileges 
of trade and commerce. Slaughter House Cases, 16 Wall. 36.

And so the court, in Woodruff v. Parham, as the quotation 
from its opinion by Mr. Justice Miller demonstrates, did not 
put upon the absolute and general prohibition of power to lay 
any tax or duty on articles exported from any State that nar-
row construction which would limit it to exports to a foreign 
country, and would concede the power to Congress to impose 
duties on exports from one State to another in regulation of 
interstate commerce.

The power to lay duties in regulation of commerce with for-
eign nations is relied on as the source of power to pass laws for 
the protection and encouragement of domestic industries, and 
except for this clause the same effect would be attributed to 
the power to regulate commerce among the States. This, how-
ever, the clause, literally read, prevents, and to limit its appli-
cation to foreign commerce, as the power to lay customs duties 
under the first clause of section 8 has been limited, would de-
feat the manifest purpose of the Constitution by enabling dis-
criminating taxes and duties to be laid against one section of 
the country as distinguished from another.

And if the prohibition be not confined to foreign commerce 
then it applies to all commerce, not wholly internal to the re-
spective States, and the destination of articles exported from a 
State cannot affect, or be laid hold of to affect, the result.

In short, clause 5 operates, and was intended to operate, to 
except the power to lay any tax or duty on articles export 
from the general power to regulate commerce whether inter 
state or foreign. And this is equally true in respect of com 
merce with the territories, for the power to regulate commerce 
includes the power to regulate it not only as between foreign 
countries and the territories, but also by necessary implication 
as between the States and Territories. Stoutenburgh v.
nick, 129 U. S. 141.

Nothing is better settled than that the States cannot in er 
fere with interstate commerce, yet it is easy to see that 
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exclusive delegation to Congress of the power to regulate com-
merce did not embrace commerce between the States and Terri-
tories, the interference by the States with such commerce might 
be justified.

Again, if, in any view, these duties could be treated as other 
than custom duties, the result would be the same, inasmuch as 
the goods were articles exported from New York, and there 
was a total lack of power to lay any tax or duty on such arti-
cles.

The prohibition on Congress is explicit, and noticeably differ-
ent from the prohibition on the States. The State is forbidden 
to lay “ any imposts or duties; ” Congress is forbidden to lay 
“ any tax or duty.” The State is forbidden from laying imposts 
or duties “ on imports or exports,” that is, articles coming into 
or going out of the United States. Congress is forbidden to 
tax “ articles exported from any Stated
u The plain language of the Constitution should not be made 

blank paper by construction,” and its specific mandate ought 
to be obeyed.

As said in Marbury v. Madison, “ It is declared that ‘ no tax 
or duty shall be laid on articles exported from any State.’ Sup-
pose a duty on the export of cotton, of tobacco, or of flour; 
an a suit instituted to recover it. Ought judgment to be ren- 

in such a case? Ought the judges to close their eyes on 
e Constitution, and only see the law ? ” 1 Cranch, 137, 178. 

,, °r1 result affected by the fact that the collection of 
these duties was at Porto Rico.

Inborn v. Maryland, 12 Wheat. 419, 437, Chief Justice 
ars a said. An impost, or duty on imports, is a custom or 

a „ r 11 ar^es brought into a country, and is most usu- 
secure . efore the importer is allowed to exercise his rights 

°Ver ^bera’ because evasions of the law can be 
in its11 1?°re certainly by executing it while the articles are 
on theTf n°t> however, be less a duty or impost
landed Th68’ were ievied on them after they were 
curing the dntP°k 7 conse^uent practice of levying or se- 
the Dowor 77-before> or on entering, the port, does not limit 

° at state of things, nor, consequently, the pro-
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hibition, unless the true meaning of the clause so confines it. 
What, then, are ‘ imports ? ’ The lexicons inform us they are 
‘ things imported.’ If we appeal to usage for the meaning of 
the word, we shall receive the same answer. They are the ar-
ticles themselves which are brought into the country. 1A duty 
on imports,’ then, is not merely a duty on the act of importa-
tion, but is a duty on the thing imported. It is not, taken in 
its literal sense, confined to a duty levied while the article is 
entering the country, but extends to a duty levied after it has 
entered the country.”

And so of exports. They are the things exported—the ar-
ticles themselves. A duty on exports is not merely a duty on 
the act of exportation, but is a duty on the article exported, 
and the article exported remains such until it has reached its 
final destination. The place of collection is purely incidental, 
and immaterial on the question of power.

But we are told that these duties were laid, not on articles 
exported from the State of New York, but on articles imported 
into Porto Rico. The language used, however, precludes this 
contention, and there is nothing in the act to indicate that at 
some particular point on a voyage articles exported were to 
cease to be such and to become imports, and nothing in the 
facts in this case to indicate a sea change of that sort as to these 
goods. The geographical origin of the shipment controls, an , 
as heretofore said, it is not material whether the duties were 
collectible at the place of exportation or at Porto Rico. They 
were imposed on articles exported from the State of New Yor , 
and before the articles had reached their ultimate destination 
and been mingled with the common mass of property on t e 
island.

Chief Justice Marshall disposed of the suggested evasion 
thus: “Suppose revenue cutters were to be stationed o 6 
coast for the purpose of levying a duty on all merchan ise 
found in vessels which were leaving the United States or 
eign countries; would it be received as an excuse for t is o 
rage were the government to say that exportation mean 
more than carrying goods out of the country, and as t e P10 
bition. to lay a tax on imports, or things imported, cease
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instant they were brought into the country, so the prohibition 
to tax articles exported ceased when they were carried out of 
the country.” 12 Wheat. 445.

There is no difference in principle between the case supposed 
and that before us. The course of transportation is arrested 
until the exaction is paid.

The proposition that because the proceeds of these duties 
were to be used for the benefit of Porto Rico they might be 
regarded as if laid by Porto Rico itself with the consent of 
Congress, and were, therefore, lawful, will not bear examina-
tion. No money can be drawn from the Treasury except in 
consequence of appropriations made by law. This act does not 
appropriate a fixed sum for the benefit of Porto Rico, but pro-
vides that the money collected, and collected from citizens of 
the United States in every port of the United States, shall be 
placed in a separate fund or subsequently in the treasury of 
Porto Rico, to be expended for the government and benefit 
thereof. And although the destination of the proceeds in this 
way were lawful, it would not convert duties on articles ex-
ported from the States into local taxes.

States may, indeed, under the Constitution, lay duties on for- 
imports an^ exPor^s> i°r the use of the Treasury of the 

nite States, with the consent of Congress, but they do not 
erive t e power from the general government. The power 

preexisted, and it is its exercise only that is subjected to the 
discretion of Congress.
Rnn'On°IeSS may l°ca^ taxes in the Territories, affecting per- 
to d aU ProPerty therein, or authorize territorial legislatures 
ono QfS0/ cann°t lay tariff duties on articles exported from 
from a 6 q ? another, or from any State to the Territories, or 
reo-ard^b- ^ore^n countries, or grant a power in that 
recoffni7V 1C l  ^°eS n°^ Possess« But the decision now made 
euisp nfT SUC. Powers Congress as will enable it, under the 
the Stafp aXa 10n’ exciude the products of Porto Rico from 
Rico« nnH as products of the States from Porto 
well 182 IT q ?°^ithstanding it was held in De Lima n . Bid- 

’ that Porto Rico after the ratification of the
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treaty with Spain ceased to be foreign and became domestic 
territory.

My brothers Harl an , Brew er  and Peckham  concur in this 
dissent. We think it clear on this record that plaintiffs were 
entitled to recover and that the judgment should be reversed.

FOURTEEN DIAMOND RINGS, EMIL J. PEPKE, 
CLAIMANT v. UNITED STATES.

ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOE THE 

NORTHERN DISTRICT OF ILLINOIS.

No. 153. Argued December 17,18,19 and 20,1900.—Decided December 2,1901.

1. The ruling in De Lima v. Sidwell, 182 U. S. 1, reaffirmed and applied.
2. No distinction, so far as the question determined in that case is con-

cerned, can be made between the Philippines and the Island of Porto 
Rico, after the ratification of the treaty of peace between the Unite 
States and Spain, April 11, 1899, and certainly not

(a) Because of the passage by the Senate alone, by a majority, but not 
two thirds of a quorum, of a joint resolution in respect to the intention 
of the Senate in the ratification ;

(6) Or, because of the armed resistance of the native inhabitants, or o un 
civilized tribes, in the Philippines, to the dominion of the United Sta es^ 

(c) Or, because one of the justices who concurred in the judgment in
Lima v. Bidwell, also concurred in the judgment in Downes v. Bi we , 
182 U. S. 244.

The statement of the case will be found in the opinion of th® 
court. The case was argued December 17,18,19 and 20, 
Goetze, Appellant, v. United States was heard at the same 
Leave was granted in this case to Jfr. Alexander Porter or 
to file a brief on behalf of interested parties.

Air. Eoerit Brown and Air. Edward G. Perkins for apj 
lant.

Air. Lawrence Sa/rmon for plaintiff in errror.
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Opinion of the Court.

Jfr. Charles H. Aldrich for plaintiff in error.

Jfr. Attorney General for the United States.

Mb . Chief  Justi ce  Full er  delivered the opinion of the court.

Emil J. Pepke, a citizen of the United States and of the State 
of North Dakota, enlisted in the First Regiment of the North 
Dakota United States Volunteer Infantry, and was assigned for 
duty with his regiment in the island of Luzon, in the Philip-
pine Islands, and continued in the military service of the 
United States until the regiment was ordered to return, and, 
on arriving at San Francisco, was discharged September 25,

He brought with him from Luzon fourteen diamond rings, 
which he had there purchased, or acquired through a loan, sub-
sequent to the ratification of the treaty of peace between the 
United States and Spain, February 6, 1899, and the proclama-
tion thereof by the President of the United States, April 11, 
1899. F ’

In May, 1900, in Chicago, these rings were seized by a cus-
toms officer as having been imported contrary to law, without 
entry, or declaration, or payment of duties, and an information 
was filed to enforce the forfeiture thereof.

filed a plea setting up the facts, and claiming 
i . e rings were not subject to customs duties ; the plea was 

e insufficient; forfeiture and sale were decreed; and this 
writ of error was prosecuted.

,act July 24, 1897, 30 Stat. 151, in regulation of 
ininini^rjecW^ff ^reign nations, levied duties “ upon all articles 
imported from foreign countries.”
tion ringS’ accluired Uy this soldier after the ratifica- 
Luznn + ri ,was proclaimed, when brought by him from 
charo- ri° • a 1 Orn^a’ 011 Uis return with his regiment to be dis- 
<Wd, imported from a foreign country ?
resneot p6?*0*1 Uas already been answered in the negative, in 
S th t0 Ei00’in De. Lima £idwell, 182 U. S. 1, Ind 
they cann ^a^es.ca^ Ue distinguished, which we are of opinion 

o e in this particular, that decision is controlling.
VOL. CLXXXIII—12 &
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The Philippines, like Porto Rico, became, by virtue of the 
treaty, ceded conquered territory or territory ceded by way of 
indemnity. The territory ceased to be situated as Castine was 
when occupied by the British forces in the war of 1812, or as 
Tampico was when occupied by the troops of the United States 
during the Mexican war, “ cases of temporary possession of ter-
ritory by lawful and regular governments at war with the 
country of which the territory so possessed was part.” Thor- 
ington v. Smith, 8 Wall. 10. The Philippines were not simply 
occupied but acquired, and having been granted and delivered 
to the United States, by their former master, were no longer 
under the sovereignty of any foreign nation.

In Cross v. Harrison, 16 How. 164, the question was whether 
goods imported from a foreign country into California after 
the cession were subject to our tariff laws, and this court held 
that they were.

In De Lima v. Sidwell the question was whether goods im-
ported into New York from Porto Rico, after the cession, were 
subject to duties imposed by the act of 1897 on “ articles im-
ported from foreign countries,” and this court held that they 
were not. That act regulated commerce with foreign nations, 
and Porto Rico had ceased to be within that category; nor 
could territory be foreign and domestic at the same time.

Among other things it was there said: “ The theory that a 
country remains foreign with respect to the tariff laws uni 
Congress has acted by embracing it within the customs union, 
presupposes that a country may be domestic for one purpose an 
foreign for another. It may undoubtedly become necessary o 
the adequate administration of a domestic territory to Pas® 
special act providing the proper machinery and officers, as 
President would have no authority, except under the war pow 
to administer it himself; but no act is necessary to ma 
domestic territory if once it has been ceded to t e n 
States. . . . This theory also presupposes that ter J 
may be held indefinitely by the United States; t a i 
treated in every particular, except for tariff purposes, as 
tic territory ; that laws may be enacted and enforce y 
of the United States sent there for that purpose; t a in
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tions may be suppressed, wars carried on, revenues collected, 
taxes imposed; in short, that everything may be done which a 
government can do within its own boundaries, and yet that the 
territory may still remain a foreign country. That this state of 
things may continue for years, for a century even, but that until 
Congress enacts otherwise, it still remains a foreign country. To 
hold that this can be done as matter of law we deem to be pure 
judicial legislation. We find no warrant for it in the Constitu-
tion or in the powers conferred upon this court. It is true the 
nonaction of Congress may occasion a temporary inconvenience; 
but it does not follow that courts of justice are authorized to 
remedy it by inverting the ordinary meaning of words.”

No reason is perceived for any different ruling as to the 
Philippines. By the third article of the treaty Spain ceded to 
the United States “ the archipelago known as the Philippine 
Islands,” and the United States agreed to pay to Spain the sum 
of twenty million dollars within three months. The treaty was 
ratified; Congress appropriated the money; the ratification was 
proclaimed. The treaty-making power; the executive power; 
the legislative power, concurred in the completion of the trans-
action.
(( The Philippines thereby ceased, in the language of the treaty, 

to be Spanish.” Ceasing to be Spanish, they ceased to be 
oreign country. They came under the complete and absolute 

sovereignty and dominion of the United States, and so became 
rritory of the United States over which civil government could 

e established. The result was the same although there was 
i °fS t?U a^°n ^a^ native inhabitants should be incorporated 

o e body politic, and none securing to them the right to 
ITn'T^ na^ona^y* Their allegiance became due to the

J ^a^es anc^ theY became entitled to its protection.
ffnisiK J /S Sa^ ^le case Philippines is to be distin- 
after th ^>or^° ^co because on February 14,1899,
in th 6 ra^ca^on ^he treaty, the Senate resolved, as given 
--- ejnargm,* that it was not intended to incorporate the
* u p --------- ---------- ------------ ---------------- -----------------------------------------------

States of Am ^enate and House of Representatives of the Unitefl 
treaty of Congress assembled, That by the ratification of the

6 W1 pain it is not intended to incorporate the inhabitants
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inhabitants of the Philippines into citizenship of the United 
States, nor to permanently annex those islands.

We need not consider the force and effect of a resolution of 
this sort, if adopted by Congress, not like that of April 20,1898, 
in respect of Cuba, preliminary to the declaration of war, but 
after title had passed by ratified cession. It is enough that 
this was a joint resolution ; that it was adopted by the Senate 
by a vote of 26 to 22, not two thirds of a quorum : and that it 
is absolutely without legal significance on the question before 
us. The meaning of the treaty cannot be controlled by sub-
sequent explanations of some of those who may have voted to 
ratify it. What view the House might have taken as to the 
intention of the Senate in ratifying the treaty we are not in-
formed, nor is it material ; and if any implication from the ac-
tion referred to could properly be indulged, it would seem to 
be that two thirds of a quorum of the Senate did not consent 
to the ratification on the grounds indicated.

It is further contended that a distinction exists in that while 
complete possession of Porto Pico was taken by the Unite 
States, this was not so as to the Philippines, because of the arme 
resistance of the native inhabitants to a greater or less extent.

We must decline to assume that the government wishes t us 
to disparage the title of the United States, or to place itse in 
the position of waging a war of conquest.

The sovereignty of Spain over the Philippines and possession 
under claim of title had existed for a long series of years pno 
to the war with the United States. The fact that there wer 
insurrections against her or that uncivilized tribes may ave 
fied her will did not affect the validity of her title. She gra° 
the islands to the United States, and the grantee in accep 0 
them took nothing less than the whole grant. ____ _
of the Philippine Islands into citizenship of the United States^ yje teni- 
tended to permanently annex said islands as an integral pai gj^es to 
tory of the United States; but it is the intention of the conditions 
establish on said islands a government suitable to the wan sa ernment( 
of the inhabitants of said islands to prepare them for se _ ^egt pr0,
^nd in due time to make such disposition of said islan s as jg;ands.” 
mote the interests of the United States and the inhabitan s o 
Cong. Rec. 55th Cong. 3d Sess. vol. 32, p. 1847.
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If those in. insurrection against Spain continued in insurrec-
tion against the United States, the legal title and possession of 
the latter remained unaffected.

We do not understand that it is claimed that in carrying on 
the pending hostilities the government is seeking to subjugate 
the people of a foreign country, but, on the contrary, that it is 
preserving order and suppressing insurrection in territory of the 
United States. It follows that the possession of the United 
States is adequate possession under legal title, and this cannot 
be asserted for one purpose and denied for another. We dis-
miss the suggested distinction as untenable.

But it is sought to detract from the weight of the ruling in 
De Lima v. Bidwell because one of the five justices concurring 
in the judgment in that case concurred in the judgment in 
Downes v. Bidwell, 182 U. S. 244.

In De Lima v. Bidwell, Porto Rico was held not to be a for-
eign country after the cession, and that a prior act exclusively 
applicable to foreign countries became inapplicable.

In Downes v. Bidwell, the conclusion of a majority of the 
court was that an act of Congress levying duties on goods im-
ported from Porto Rico into New York, not in conformity with 
t e provisions of the Constitution in respect to the imposition 
of duties, imposts and excises, was valid. Four of the members 
o the court dissented from and five concurred, though not on 

e same grounds, in this conclusion. The justice who delivered 
e opinion in De Lima's case was one of the majority, and was 

° °l)ln^on that although by the cession Porto Rico ceased to be 
a oreign country, and became a territory of the United States 
an, yet that it was merely “appurtenant” territory,
a? n°t a Parb of the United States within the revenue clauses 
oi the Constitution.”
thJhiS P^ace^ the territory, though not foreign, outside of 

res rictions applicable to interstate commerce, and treated 
rito P°Wer ^onQress5 when affirmatively exercised over a ter- 
oft7o" -aS ,suPPosedj as uncontrolled by the provisions 
tion 6 °n^u^on tn respect of national taxation. The distinc- 
ular c t rawn between a special act in respect of the partic- 

oun ry, and a general and prior act only applicable to 
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countries foreign to ours in every sense. The latter was obliged 
to conform to the rule of uniformity, which was wholly disre-
garded in the former.

The ruling in the case of De Lima remained unaffected, and 
controls that under consideration. And this is so notwith-
standing four members of the majority in the De Lima case 
were of opinion that Porto Rico did not become by the cession 
subjected to the exercise of governmental power in the levy of 
duties unrestricted by constitutional limitations.

Decree reversed and cause remanded with directions to quash 
the information.

Me . Jus tice  Bro wn , concurring:

I concur in the conclusion of the court in this case, and in 
the reasons given therefor in the opinion of the Chief Justice.

The case is distinguishable from De Lima v. Bidwell, 182 
IT. S. 1, in but one particular, viz., the Senate resolution of 
February 6, 1899. With regard to this, I would say that in 
my view the case would not be essentially different if this reso-
lution had been adopted by a unanimous vote of the Senate. 
To be efficacious such resolution must be considered either 
(1) as an amendment to the treaty, or (2) as a legislative act 
qualifying or modifying the treaty. It is neither.

It cannot be regarded as part of the treaty, since it receiv 
neither the approval of the President nor the consent of t e 
other contracting power. A treaty in its legal sense is define 
by Bouvier as “ a compact made between two or more in e 
pendent nations with a view to the public welfare, (2 w 
Die. 1136,) and by Webster as “ an agreement, league or con 
tract between two or more nations or sovereigns, forma J 
signed by commissioners properly authorized, and so einn y 
ratified by the sovereigns or the supreme power of each s 
In its essence it is a contract. It differs from an ordinary co 
tract only in being an agreement between independent s a 
instead of private parties. Foster v Neilson, 2 Pet. 2 , ’
Head Money Cases, 112 IT. S. 580. By the Constitution, (ar 
sec. 2,) the President “ shall have power, by and wit e
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vice and consent of the Senate, to make treaties, provided two 
thirds of the Senators present concur.” Obviously the treaty 
must contain the whole contract between the parties, and the 
power of the Senate is limited to a ratification of such terms 
as have already been agreed upon between the President, act-
ing for the United States, and the commissioners of the other 
contracting power. The Senate has no right to ratify the treaty 
and introduce new terms into it, which shall be obligatory upon 
the other power, although it may refuse its ratification, or make 
such ratification conditional upon the adoption of amendments 
to the treaty. If, for instance, the treaty with Spain had con-
tained a provision instating the inhabitants of the Philippines 
as citizens of the United States, the Senate might have refused 
to ratify it until this provision was stricken out. But it could 
not, in my opinion, ratify the treaty and then adopt a resolu-
tion declaring it not to be its intention to admit the inhabitants 
of the Philippine Islands to the privileges of citizenship of the 
United States. Such resolution would be inoperative as an 
amendment to the treaty, since it had not received the assent 
of the President or the Spanish commissioners.

Allusion was made to this question in the JVew York Indians 
v. United States, 170 U. S. 1, 21, wherein it appeared that, when 
a treaty with certain Indian tribes was laid before the Senate 
or ratification, several articles were stricken out, several others 

amended, a new article added, and a proviso adopted that the 
treaty should have no force or effect whatever, until the amend-
ment had been submitted to the tribes, and they had given their 
ree and voluntary assent thereto. This resolution, however, 

was not found in the original or in the published copy of the 
rea y, or in the proclamation of the President, which contained 

e treaty without the amendments. With reference to this 
,,e °^serve(^: “ The power to make treaties is vested by 

e onstitution in the President and the Senate, and, while 
thafPf°V1S0 Was. a^°P^ by the Senate, there was no evidence 
It 1 eV6k rece^ve<^ the sanction or approval of the President. 
le^Tf0 • 6 cons^ere(t as a legislative act, since the power to 
resent t’1S Ves^e<^ *n. the President, Senate and House of Rep- 

a ives. There is something, too, which shocks the con-
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science in the idea that a treaty can be put forth as embodying 
the terms of an arrangement with a foreign power or an Indian 
tribe, a material provision of which is unknown to one of the 
contracting parties, and is kept in the background to be used 
by the other only when the exigencies of a particular case may 
demand it. The proviso appears never to have been called to 
the attention of the tribes, who would naturally assume that 
the treaty embodied in the Presidential proclamation contained 
all the terms of the arrangement.”

In short, it seems to me entirely clear that this resolution 
cannot be considered a part of the treaty.

I think it equally clear that it cannot be treated as a legisla-
tive act, though it may be conceded that under the decisions 
of this court Congress has the power to disregard or modify a 
treaty with a foreign state. This was not done.

The resolution in question was introduced as a joint resolu-
tion, but it never received the assent of the House of Repre-
sentatives or the signature of the President. While a joint 
resolution, when approved by the President, or, being disap-
proved, is passed by two thirds of each house, has the effect of 
a law, (Const, art. 1, sec. 7,) no such effect can be given to a 
resolution of either house acting independently of the other. 
Indeed, the above clause expressly requires concurrent action 
upon a resolution “ before the same shall take effect.”

This question was considered by Mr. Attorney General Cus - 
ing in his opinion on certain Resolutions of Congress, 6 ps- 
Attys. Gen. 680, in which he held that while joint resolutions 
of Congress are not distinguishable from bills, and have t e 
effect of law, separate resolutions of either house of Congress, 
except in matters appertaining to their own parliamentary 
rights, have no legal effect to constrain the action of the res! 
dent or Heads of Departments. The whole subject is ere 
elaborately discussed. , ,

In any view taken of this resolution it appears to me a 
can be considered only as expressing the individual views 
the Senators voting upon it. .,

I have no doubt the treaty might have provided, as i 
act of Congress annexing Hawaii, that the existing cus oms
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lations between the Spanish possessions ceded by the treaty 
and the United States should remain unchanged until legisla-
tion had been had upon the subject ; but in the absence of such 
provision the case is clearly controlled by that of De Lima v. 
Bidwell.

Mr . Just ice  Gea y , Me . Justice  Shiea s , Me . Justi ce  White  
and Mr . Jus tice  Mc Kenna  dissented, for the reasons stated in 
their opinions in De Lima n . Bidwell, 182 U. S. 1, 200-220, in 
Dooley v. United States, 182 U. S. 222, 236-243, and in Downes 
v. Bidwell, 182 U. S. 244, 287-347.

ARKANSAS v. KANSAS AND TEXAS COAL COMPANY 
AND SAN FRANCISCO RAILROAD.

appe al  fr om  th e  circui t  couet  of  the  uni ted  st ate s  foe  the
WESTEEN DISTRICT OF ARKANSAS.

No. 42. Submitted October 23, 1901.—Decided December 2,1901.

he test of the right to remove a case from a state court into the Circuit 
iww United States under section two of the act of March 3, 

, as coirected by the act of August 13, 1888, is that it must be a case 
ver w uch the Circuit Court might have exercised original jurisdiction 

under section one of that act.
case cannot be removed on the ground that it is one arising under the 
nlaj8/» 10n’ ^aws or treaties of the United States unless that appears by 
want 1 f S S^eraen^ his own claim, and if it does not so appear, the 
moval° 1 ’ Cannot 136 suPPlied by any statement of the petition for re- 
facts Or hhe subsequent pleadings, or by taking judicial notice of 

AlthouI}i),<re 'ed °Q and re§ularly brought into controversy.
he m ' t _aPPears from plaintiff’s statement of his claim that it cannot 
°f the'^ecause inconsistent with the Constitution or laws 
nftno.f.lted States, it does not follow that the case arises under that 
constitution or those laws.

Tut  t . •
for ^ie c*rcu^ courfc of Sebastian County,

e istrict of Greenwood, Arkansas, by “ The State of Ar-
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kansas, on. the relation of Jo Johnson, prosecuting attorney for 
the 12th judicial circuit,” against the Kansas and Texas Coal 
Company and the St. Louis and San Francisco Railroad Com-
pany, which, “ for her cause of action,” alleged, that the rail-
road company was “ a corporation organized under the laws 
of the State of Missouri, owning and operating a railroad in the 
12th judicial circuit of Arkansas and more particularly in Se-
bastian County, of said circuit; ” that the coal company was 
“ a corporation duly organized under the laws of the State of 
Missouri, owning and operating a coal mine in Huntington, in 
the Greenwood district of Sebastian County.” “ That‘a high 
state of excitement and condition of hot blood now prevails 
between striking miners and their sympathizers in large num-
bers, on the one side, and said coal company and its employes, 
on the other. That said coal company is threatening and is 
about to import into said county and town of Huntington, over 
the line of their co-defendant’s railroad, a large number of armed 
men of the low and lawless type of humanity, to wit, about two 
hundred, to the great danger of the public peace, morals, and 
good health of said county, and more particularly of said town. 
That said threatened action on the part of said defendant, i 
permitted to be executed, would become a great public nuisance 
and would destroy the peace, morals, and good health o sai 
county and town, and would lead to riot, bloodshed, and to 
dissemination of contagious and infectious diseases.

The bill prayed “ that the defendant Kansas and Texas Coa 
Company, its agents, servants, and employes, and each o en, 
be restrained and prohibited from importing or causing o 
imported or brought into Sebastian County or the 12t ju 1C 
circuit of Arkansas, and that the Saint Louis and San ranc’ 
Railroad Company, its agents, servants, and emp* 
both, and all of them—be enjoined, restrained, an pro i 
from importing, hauling, or bringing, or causing to e imp 
hauled, or brought in the said county or circuit, an r 
loading or attempting to unload from any of its¡carsi 
county or circuit any and all large bodies of arme , a\ 
riotous persons or persons affected with contagious or i 
diseases that might endanger the peace, goo or er,
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health of the State, or create a public nuisance in said county 
or circuit, under the pains and penalty of the law.”

A preliminary injunction was granted and process issued. 
Defendants filed their petition and bond for removal, and made 
application therefor, which was denied by the circuit court of 
Sebastian County, whereupon defendants filed in the United 
States Circuit Court for the Western District of Arkansas 
a certified transcript of the record and of the pleadings and 
papers in the case.

The petition for removal averred that Jo Johnson was a 
citizen of Arkansas, that defendants were citizens of Missouri, 
and that the controversy in the suit was wholly between citizens 
of different States; and also that, treating the State of Arkan-
sas as complainant, the suit was one arising under the Constitu-
tion and laws of the United States because defendants were 
engaged in interstate commerce, and the action was an unlaw-
ful interference therewith by reason of the commerce clause of 
the Federal Constitution and of laws passed in pursuance 
thereof; and which constituted a defence in the premises.

Complainant moved to remand the cause, and defendants 
moved to dissolve the injunction, and that complainant be re-
strained from the prosecution of the suit in the state court.

The Circuit Court of the United States overruled the motion 
to remand, and sustained the motion to dissolve, but declined 
to enjoin complainant. 96 Fed. Rep. 353. The cause came 
on subsequently for final hearing, the bill was dismissed, and 
this appeal was prosecuted.

Br. Ben T. Du Vai for appellant.

Air. Adiel Sherwood, Air. Joseph AL. Hill and Air. James 
rinzzolara for appellees.

Mr . Chief  Jus tic e  Full er  delivered the opinion of the court.

he gravamen of the bill was the injury to the health, morals, 
the^ g00^ or^er of the people of the town and county, 

in iction of which was alleged to be threatened by the
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bringing within their precincts of certain persons by defendants. 
No statute of the State was referred to as applicable, but the 
enforcement of the police power was sought through the inter-
position of a court of equity by way of prevention of an im-
pending public nuisance. The* Circuit Court was of opinion 
that the bill could not be maintained, but, without intimating 
any conclusion to the contrary, or criticising its formal suffi-
ciency, the question that meets us on the threshold is whether 
the case ought to have been remanded to the state court.

We need not spend any time on the contention that this was 
a controversy between citizens of different States. The Circuit 
Court correctly held otherwise. The State of Arkansas was 
the party complainant, and a State is not a citizen. Postal 
Telegraph Cable Company v. Alabama, 155 U. S. 482.

We inquire, then, if the cause was removable because aris-
ing under the Constitution or laws of the United States.

The general policy of the act of March 3,1887, as corrected 
by the act of August 13, 1888, (24 Stat. 552, c. 373 ; 25 Stat. 
433, c. 866,) as is apparent on its face, and as has been repeatedly 
recognized by this court, was to contract the jurisdiction of the 
Circuit Courts. Those cases, and those only, were made remov-
able under section two, in respect of which original jurisdiction 
was given to the Circuit Courts by section one. Hence it has 
been settled that a case cannot be removed from a state court 
into the Circuit Court of the United States on the sole groun 
that it is one arising under the Constitution, laws or treaties o 
the United States, unless that appears by plaintiff’s statemen 
of his own claim ; and if it does not so appear, the want o 1 
cannot be supplied by any statement of the petition for remoya 
or in the subsequent pleadings. And moreover that juris ic ion 
is not conferred by allegations that defendant intends to asset 
a defence based on the Constitution or a law or treaty o e 
United States, or under statutes of the United States, or o 
State, in conflict with the Constitution. Tennessee v. n™n . 
Planters' Bank, 152 U. S. 454; Chappell v. Waterworth, 
U. S. 102; Walker n . Collins, 167 U. S. 57 ; Sawyer n . oc • 
sperger, 170 U. S. 303 ; Florida Central & Peninsula BaUr 
v. Bell, 176 U. S. 321.
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In this case the State asserted no right under the Constitution 
or laws of the United States, and put forward no ground of re-
lief derived from either. There were no averments on which 
the State could have invoked the original jurisdiction of the Cir-
cuit Court under section one of the act, and that is the test of 
the right of removal under section two.

The police power was appealed to, the power to protect life, 
liberty and property, to conserve the public health and good 
order, which always belonged to the States, and was not sur-
rendered to the general government, or directly restrained by 
the Constitution. The Fourteenth Amendment, in forbidding 
a State to make or enforce any law abridging the privileges or 
immunities of citizens of the United States, or to deprive any 
person of life, liberty or property without due process of law, 
or to deny to any person within its jurisdiction the equal pro-
tection of the laws, did not invest Congress with power to leg-
islate upon subjects which are within the domain of state legis-
lation. In re Uahrer, 140 U. S. 545, 554. It is true that when 
the police power and the commercial power come into collision, 
that which is not supreme must give way to that which is su-
preme. But how is such collision made to appear ?

Defendants argue that the Circuit Court might have properly 
taken judicial notice, or did so, of the fact that the persons 
whose, advent was objected to as perilous to the community 
could only be brought to Huntington by way of the Indian 

erritory, and also that the word “import” as used in the bill 
meant to bring into from another State or foreign country; that, 

erefore, “ the question is fairly presented by the complaint 
w et er the State of Arkansas has the authority to prevent the 
coa company and the railroad company from bringing into the 

a e over the line of this railroad, laborers from other States 
or oreign countries; ” and hence that the Circuit Court had 
sionS t*011’ ^e do n°t agree with either premise or conclu- 

c The word “import” necessarily meant bringing into the 
th"11]^ t°wn from outside their boundaries, but we do not 
essa 5 bill together, that as here used its nec-
State^ S1^n^ca^on was ^1G bringing in from outside of the
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And as to judicial knowledge, the principle applies “ that the 
right of a court to act upon what is in point of fact known to it 
must be subordinate to those requirements of form and orderly 
communication which regulate the mode of bringing controver-
sies into court, and of stating and conducting them.” Thayer, 
Ev. ch. VII, 281.

In Mountain View Mining de Milling Co. n . McFadden, 180 
U. S. 533, which was a petition for removal, the suit was one 
brought in support of an adverse claim under the Revised Stat-
utes, sections 2325, 2326, and it had been previously decided 
that such a suit was not one arising under the laws of the Uni-
ted States in such a sense as to confer jurisdiction on the Federal 
courts regardless of the citizenship of the parties. And we said: 
‘ It is conceded by counsel on both sides that those decisions, 
are controlling, unless the Circuit Court was entitled to main-
tain jurisdiction by taking judicial notice of the fact4 that the 
Mountain View lode claim was located upon what had been or 
was an Indian reservation,’ and ‘ of the act of Congress declaring 
the north half of the reservation, upon which the claim was lo-
cated, to have been restored to the public domain; ’ notwith-
standing no claim based on these facts was stated in the com-
plaint. But the Circuit Court could not make plaintiffs’ case 
other than they made it by taking judicial notice of facts whic 
they did not choose to rely on in their pleading. The avermen 
brought no controversy in this regard into court, in respect o 
which resort might be had to judicial knowledge. regon 
Short Line dec. Railways. Skottowe, 162 U. S. 490; Chappe v 
Waterworth, 155 U. S. 102; Commonwealth v. Wheeler, lb 
Mass. 429; Partridge v. Strange, Plowden, 77. .

But even assuming that the bill showed upon its ace a 
relief sought would be inconsistent with the power to regu a 
commerce, or with regulations established by Congress, or w 
the Fourteenth Amendment, as contended, it wou on y 
onstrate that the bill could not be maintained at a , .
that the cause of action arose under the Constitution or a 
the United States. . . ,

When Federal questions arise in cases, pending in t 
courts, those courts are competent, and it is their u y,
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them. If errors supervene, the remedy by writ of error is 
open to the party aggrieved. Robb v. Connolly, 111 U. S. 624, 
637.

Decree reversed and cause rema/nded with a direction to re-
mand to the state court. Costs of this court and of the Cir-
cuit Court to be paid by the appellees and defendants.

WILSON v. NELSON.

CERTIFICATE FROM THE CIRCUIT COURT OF APPEALS FOR THE SEVENTH 

CIRCUIT.

No. 31. Submitted April 22, 1901.—Decided December 9, 1901.

When a debtor, years before the filing of a petition in bankruptcy, gives to 
a creditor an irrevocable power of attorney to confess judgment after ma-
turity upon a promissory note of the debtor; and the creditor, within 
four months before the filing of the petition in bankruptcy against the 
debtor, obtains such a judgment and execution thereon; and the debtor 
fails, at least five days before a sale oh the execution, to vacate or dis- 
chaige the judgment, or to file a voluntary petition in bankruptcy; the 
]u gment and execution are a preference “ suffered or permitted ” by 
the debtor, within the meaning of the bankrupt act of July 1, 1898, 

1, §3, cl. 3, and the debtor’s failure to vacate or discharge the prefer-
ence so obtained is an act of bankruptcy under that act.

The  Circuit Court of Appeals for the Seventh Circuit certified 
la\ C°Ur^ ^le following statement of facts and questions of 

li l?ebruary 1885, Cassius B. Nelson executed and de- 
ere to Sarah Johnstone his promissory note in writing for 

with8^1? Paya^ta ‘five years or before after date,’
To th,n FeS^ ^le ra^e ^°Ur Per cent Per annum until paid. 
duI S n°ta Was attached an irrevocable power of attorney, 
usual^f GCU^ed by the said Nelson under his hand and seal in the 
his na °ri^’ au^0r^ztao any attorney of any court of record in 

1116 confess judgment thereon after maturity of the
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note. This note was given for so much money at the time 
loaned to Nelson, and the interest on the note was paid from 
time to time up to November 1, 1898. Nelson was a trader, 
and entered into business as such at the city of Madison, Wis-
consin, soon after the giving of the note, and carried on such 
business until his stock in trade was levied upon by the sheriff 
under execution as hereinafter stated. On November 1,1898, 
Nelson, as he well knew, was and had long been insolvent, and 
thereafter continued to be and is now insolvent, his liabilities 
largely exceeding his assets.

“ On November 21,1898, Sarah Johnstone caused judgment to 
be duly entered in the circuit court of the State of Wisconsin 
for the county of Dane against said Nelson upon the note and 
warrant of attorney aforesaid for the sum of $8975, damages 
and costs, being the face of the note and $15 costs. Upon that 
judgment execution was immediately thereafter issued out of 
the court to the sheriff of that county, who thereunder and by 
authority thereof on the same day levied upon the stock and 
goods of Nelson, and thereafter and on December 15, 1898, 
sold the same at public auction, and applied the proceeds 
thereof, to wit, the sum of $4400, upon and in part payment of 
the judgment so rendered. This proceeding left the said Nel-
son without means to meet any other of his obligations. The 
judgment was so entered, and the levy made, without the pro-
curement of Nelson and without his knowledge or consent. 
Such judgment was not subject to attack by Nelson, and co 
not have been vacated or discharged by any legal proceedings 
which might have been instituted by him in that behalf, nor 
could the levy under the execution issued upon such judgmen 
have been set aside or vacated by Nelson, except by his fi mg 
his voluntary petition in bankruptcy prior to the sale an o 
taining an adjudication of bankruptcy thereunder, or by pay 
ment of the judgment. ...

“ On December 10, 1898, creditors of the said Nelson, o 
requisite number and holding debts against him to the 
amount, filed their petition against the said Nelson in t ® 
trict Court of the United States for the Western District o 
consin, sitting in bankruptcy, to procure an adjudication agai
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him as a bankrupt. The act of bankruptcy therein alleged was 
in substance that while insolvent he suffered and permitted the 
said Sarah Johnstone, one of his creditors, to obtain preference 
upon his property through legal proceedings by the entry of 
the said judgment and the levy thereunder upon his stock of 
goods, and failed to vacate or discharge the preference obtained 
through such legal proceedings at least five days before the sale 
of the property under such judgment and execution. Upon is-
sue joined the District Court ruled that the said Nelson had not, 
by reason of the premises, committed an act of bankruptcy, and 
this ruling is before us for review.

“ The questions of law upon which this court desires the advice 
and instruction of the Supreme Court are :

“1. Whether the said Cassius B. Nelson, by failure to file 
his voluntary petition in bankruptcy before the sale under such 
levy, and to procure thereon an adjudication of bankruptcy, or 
by his failure to pay and discharge the judgment before the 
sale under such levy, committed an act of bankruptcy, within 
the meaning of section 3a, subdivision (3), of the Bankrupt 
Act.

2. Whether the judgment so entered and the levy of the 
execution thereon was a preference ‘ suffered ’ or ‘ permitted ’ by 
t e said Nelson within the meaning of clause (3) of section 3a 
of the Bankrupt Law.

3. Whether the failure of Nelson to vacate and discharge 
e preference so obtained, if it was one, at least five days be- 

ore the execution sale, was an act of bankruptcy.”

James M. Flower, Mr. Harrison Musgrave, and Mr. 
Dan/iel K. Tenney for appellants.

lee^' ^Has and Mr. R. M. Bashford for appel-

^KAY’ after making the above statement, deliv-
ered the opinion of the court.

February 5, 1885, Nelson, in consideration of so much 
vol . cl xx xii i—13
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money then lent to him by Sarah Johnstone, executed and de-
livered to her his promissory note for the sum of $8960, payable 
in five years with interest until paid. Attached to that note 
was an irrevocable power of attorney, executed by Nelson, in 
the usual form, authorizing any attorney of a court of record in 
his name to confess judgment thereon after its maturity. The 
interest on the note was paid until November 1,1898. At that 
date Nelson, as he well knew, was, and long had been, and ever 
since continued to be, insolvent. On November 21,1898, Sarah 
Johnstone caused judgment to be duly entered in a court of 
Wisconsin upon the note and the warrant of attorney for the 
face of the note and costs. Upon that judgment, execution 
was issued to the sheriff, who on the same day levied on Nelson’s 
goods, andon December 15, 1898, sold the goods by auction, and 
applied the proceeds thereof in part payment of the judgment. 
This proceeding left Nelson without means to meet any other of 
his obligations. The judgment was entered, and the levy made, 
without the procurement of Nelson, and without his knowledge 
or consent. The judgment and levy were unassailable in law, 
and could not have been vacated or discharged by any legal 
proceedings, except by his voluntary petition in bankruptcy. 
On December 10,1898, a petition in bankruptcy was filed against 
Nelson; and the questions certified present, in various forms, 
the question whether Nelson committed an act of bankruptcy, 
within the meaning of section 3, cl. 3, of the Bankrupt Act o 
1898.

In considering these questions, strict regard must be ha 
the provisions of that act, which, as this court has already a 
occasion to observe, differ in important- respects from those o 
the earlier bankrupt acts. Bardes n . Hawarden Bank, 178 . • 
524; Bryan v. Bernheimer, 181 U. S. 188; Wall v. Cox, 
U. S. 244; PirieN. Chicago Co., 182U. S. 438.

In section 3 of the Bankrupt Act of July 1, 1898, c. 5 , ac 
of bankruptcy are defined as follows : “ Acts of bankruptcy 
a person shall consist of his having (1) conveyed, trans err ’ 
concealed or removed, or permitted to be concealed or 
any part of his property with intent to hinder, delay or e J. 
his creditors, or any of them; or (2) transferred, w i e 1
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vent, any portion of his property to one or more of his creditors 
with intent to prefer such creditors over his other creditors ; 
or (3) suffered or permitted, while insolvent, any creditor to ob-
tain a preference through legal proceedings, and not having, at 
least five days before a sale or final disposition of any property 
affected by such preference, vacated or discharged such prefer-
ence ; or (4) made a general assignment for the benefit of his 
creditors; or (5) admitted in writing his inability to pay his 
debts and his willingness to be adjudged a bankrupt on that 
ground.”

In the first and second of these an intent on the part of the 
bankrupt, either to hinder, delay or defraud his creditors, or to 
prefer over other creditors, is necessary to constitute the act of 
bankruptcy. But in the third, fourth and fifth no such intent 
is required.

The third, which is that in issue in the case at bar, is in these 
words: “ (3) suffered or permitted, while insolvent, any cred-
itor to obtain a preference through legal proceedings, and not 
having, at least five days before a sale or final disposition of 
any property affected by such preference, vacated or discharged 
such preference.”

By the corresponding provision of the Bankrupt Act of 1867, 
any person who, being bankrupt or insolvent, or in contempla- 
ion of bankruptcy or insolvency, “ procures or suffers his prop-

er y to be taken on legal process, with intent to give a preference 
o one or more of his creditors,” “ or with the intent, by such 
imposition of his property, to defeat or delay the operation of 

s act, was deemed to have committed an act of bankruptcy. 
Act of March 2, 1867, c. 176, § 39, 14 Stat. 536; Rev. Stat, 

th^he act of 1898 differs from that of 1867 in wholly omitting 
bi« ° a?Ses intent to give a preference to one or more of 
an jCFe l^FS- °1- “ or delay the operation of this act; ”

S? stilting for the words “ procures or suffers his prop- 
fitted e?.a^e? on process,” the words “ suffered or per- 
throu h7 ^nso^ven^’ any creditor to obtain a preference 
sale nf th ega^ Procee^nSs>” and not having, five days before a 
erence ” ° ^ro^er^ affected, “ vacated or discharged such pref-
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There is a similar difference in the two statutes in regard to 
the preferences declared to be avoided.

The act of 1867 enacted that if any person, being insolvent, 
or in contemplation of insolvency, within four months before 
the filing of the petition by or against him, “ with a view to 
give a preference to any creditor or person having a claim 
against him, or who is under any liability for him, procures or 
suffers any part of his property to be attached, sequestered or 
seized on execution,” or makes any payment, pledge or convey-
ance of any part of his property, the person receiving such pay-
ment, pledge or conveyance, or to be benefited thereby, “ or 
by such attachment,” having reasonable cause to believe that 
such person is insolvent and that the same is made in fraud oi 
this act, the same should be void and the assignee might recover 
the property. Act of March 2,1867, c. 176, § 35,14 Stat. 534; 
Rev. Stat. § 5128.

The corresponding provisions of the act of 1898 omit the 
requisite of the act of 1867, “ with a view to give a preference.

Section 60 of the act of 1898, relating to “ preferred cred-
itors,” begins by providing that “ a person shall be deemed to 
have given a preference, if, being insolvent, he has procured or 
suffered a judgment to be entered against himself in favor o 
any person, or made a transfer of any of his property, and t e 
effect of the enforcement of such judgment or transfer wil ® 
to enable any one of his creditors to obtain a greater percen 
age of his debt than any other of such creditors of the same 
class.” e . .

Section 67, relating to “ liens,” provides, in subdivision c, as 
follows: “ A lien created by, or obtained in, or pursuant to, any 
suit or proceeding at law or in equity, including an attac men$ 
upon mesne process, or a judgment by confession, w ic w 
begun against a person within four months before the mg 
the petition in bankruptcy, by or against such person, s a 
dissolved by the adjudication of such person to be a an r » 
if (1) it appears that said lien was obtained and permit e w 
the defendant was insolvent, or that its existence an en 
ment will work a preference, or (2) the party or P^1®8 
benefited thereby had reasonable cause to believe t e e e
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was insolvent and in contemplation of bankruptcy, or (3) that 
such lien was sought and permitted in fraud of the provisions 
of this act.”

The same section provides, in subdivision f, “ that all levies, 
judgments, attachments or other liens, obtained through legal 
proceedings against a person who is insolvent, at any time 
within four months prior to the filing of a petition in bank-
ruptcy against him, shall be deemed null and void, in case he 
is adjudged a bankrupt.” This provision evidently includes 
voluntary, as well as involuntary bankrupts; for the first clause 
of the first section of the act, defining the meaning of words 
and phrases used in the act, declares that “ ‘ a person against 
whom a petition has been filed ’ shall include a person who has 
filed a voluntary petition.”

Taking together all the provisions of the act of 1898 on this 
subject, and contrasting them with the provisions of the act of 
1867, there can be no doubt of their meaning.

The third clause of section 3, omitting the word “ procure,” 
and the phrase “ intent to give a preference,” of the former 
statute, makes it an act of bankruptcy if the debtor has “ suffered 
or permitted, while insolvent, any creditor to obtain a preference 
t rough legal proceedings,” and has not “ vacated or discharged 
sue preference ” five days before a sale of the property. By 
section 60, he is “ deemed to have given a preference ” if, being 
insolvent, he has “ suffered a judgment to be entered against 

mself in favor of any person,” “ and the effect of the enforce-
ment of such judgment” “ will be to enable any one of his cred- 

rs to obtain a greater percentage of his debt” than other 
suT 1«°,rS i sec^on subdivision c, a lien obtained in any 

1, me uding an attachment upon mesne process, or a judg- 
fif11» f ^on^essi°n,” begun within four months before the 

5° °. t e Potion in bankruptcy, is dissolved by the adjudi- 
°n m bankruptcy, not only if « such lien was sought and 

“ its 1 \ ln ^rau<^ ^ie provisions of this act,” but also if 
bv cien.Ce an<^ en^orcement will work a preference.” And 
taehm 1Jlslon the same section “ all levies, judgments, at- 
affainef11 S °r °^er ^ens> obtained through legal proceedings 

a person who is insolvent,” within the four months,
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shall be deemed, null and void in case he is adjudged a bank-
rupt.

The act of 1898 makes the result obtained by the creditor, 
and not the specific intent of the debtor, the essential fact.

In the case at bar, the warrant of attorney to confess judg-
ment was indeed given by the debtor nearly thirteen years be-
fore. But being irrevocable and continuing in force, the debtor 
thereby, without any further act of his, “ suffered or permitted” 
a judgment to be entered against him, within four months before 
the filing of the petition in bankruptcy, the effect of the enforce-
ment of which judgment would be to enable the creditor to 
whom it was given to obtain a greater percentage of his debt 
than other creditors; and the lien obtained by which, in a pro-
ceeding begun within the four months, would be dissolved by the 
adjudication in bankruptcy, because “ its existence and enforce-
ment will work a preference.” And the debtor did not, within 
five days before the sale of the property on execution, vacate or 
discharge such preference, or file a petition in bankruptcy. By 
failing to do so, he confessed that he was hopelessly insolvent, 
and consented to the preference that he failed to vacate.

The cases on which the appellee relies, of Wilson v. City Bank, 
17 Wall. 473; Clark v. Iselin, 21 Wall. 360, and National Bank 
v. Warren, 96 IT. S. 539, have no application, because they were 
decided under the act of 1867, which expressly required t e 
debtor to have acted with intent to give a preference.

The case of Buckingkann v. McLean, 13 How. 150, arose 
under the still earlier Bankrupt Act of August 19,1841, c. , 
§ 2. 5 Stat. 442. And the point there decided was that a power 
of attorney to confess a judgment was an act of the ban rup 
creating a “ security,” which that bankrupt act in express terms 
declared void only if made in contemplation of bankruptcy an 
for the purpose of giving a preference or priority over genera 
cr c d. i tors

The careful change in the language of the provisions 
Bankrupt Act of 1898 from those of the former an 
Acts upon the subject-must have been intended by Congre 
prevent a debtor from giving a creditor an irrevocab e war 
of attorney which would enable him, at any time, during
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solvency of the debtor, and within four months before a petition 
in bankruptcy, to obtain a judgment and levy the execution on 
all the property of the bankrupt, to the exclusion of his other 
creditors.

The answer to the second and third questions certified must 
be that the judgment so entered and the levy of the execution 
thereon were a preference “ suffered or permitted ” by Nel-
son, within the meaning of clause 3 of section 3 of the Bank-
rupt Act', and that the failure of Nelson to vacate and dis-
charge, at least five days before the sale on execution, the 
preference so obtained, was an act of bankruptcy', and it 
becomes unnecessary to answer the first question. Second 
and third questions answered in the affirmative.

Mr . Just ice  Shir as , with whom concurred The  Chief  Jus tic e , 
Mr . Justi ce  Brew er , and Mb . Justice  Pec kh am , dissenting.

On February 5,1885, Cassius B. Nelson made and delivered 
to Sarah Johnstone his promissory note for the sum of $8960, 
payable in five years, with interest at the rate of four per cent per 
annum until paid. To this note was attached an irrevocable 
power of attorney, duly executed by said Nelson under his 
and and seal in the usual form, authorizing any attorney of 

any court of record in his name to confess judgment thereon 
a ter maturity of the note. This note was given for so much 
money at the time loaned to Nelson. The interest on the note 
yas paid from time to time up to the 1st day of November,

On November 21,1898, Sarah Johnstone caused judgment to 
u y £^ered in the circuit court of the county of Dane, 

a e o Wisconsin, against said Nelson upon the note and war- 
iud att°rney aforesaid for the sum of $8975. Upon that 
to ?xecu^ou was immediately issued out of the court 
poor]6 county, who levied upon the stock and
Dnu. ° e^son’ an^ on December 15,1898, sold the same at 
of an^ aPP^e(^ the proceeds thereof, to wit, the sum
dered *U^°n an<^ Par^ Payment of the judgment so ren- 
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It is admitted that such a judgment note was, at the time it 
was made and delivered under the law of the State of Wiscon-
sin, a legal and usual form of security for money loaned. Ifo- 
Caul v. Thayer, TO Wisconsin, 138; Second Ward Savings Bank 
v. Schranck, 97 Wisconsin, 250.

It is also admitted that the judgment was executed, and the 
levy made without the procurement of Nelson, and without his 
knowledge or consent, and that such judgment was not subject 
to attack by Nelson and could not have been vacated or dis-
charged by any legal proceedings which might have been in-
stituted by him, nor could the levy issued under the execution 
have been set aside or vacated by Nelson, unless his filing his 
voluntary petition in bankruptcy prior to the sale, and obtain-
ing an adjudication of bankruptcy thereunder would have had 
that effect, or by payment of the judgment.

On December 10, 1898, creditors of said Nelson filed a peti-
tion in involuntary bankruptcy against him in the District Court 
of the United States for the Western District of Wisconsin. 
The act of bankruptcy therein alleged was in substance that 
while insolvent he suffered and permitted the said Sarah John-
stone, one of his creditors, to obtain preference upon his prop-
erty through legal proceedings by the entry of said judgment 
and the levy thereunder upon his stock of goods, and failed to 
vacate or discharge the preference obtained through such leg 
proceedings at least five days before the sale of the property 
under such judgment and execution. Upon issue joined, t e 
District Court ruled that Nelson had not, by reason of the prem 
ises, committed an act of bankruptcy, and dismissed the petition. 
An appeal was taken to the United States Circuit Court o 
peals for the Seventh Circuit, and that court has certi e cer 
tain questions for the consideration of this court.

The essential question in the case is whether, under t e a 
disclosed, Nelson was guilty of an act of bankruptcy in ai i D 
to file a petition in voluntary bankruptcy. This question m 
be answered in the negative if we respect previous decisions 
this court in similar cases. _

The subject was considered in Buckingham v. Me 
How. 151. The case arose under the Bankrupt Act o ’ 
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and it appeared that one John Mahard had (on April 7, 1842) 
executed a power of attorney to confess judgment in favor of 
Buckingham for $14,000; judgment was entered the next day; 
execution was issued April 20, and levy was made and sale of 
property, real and personal. On May 27, 1842, Mahard peti-
tioned to be declared a bankrupt.

There were other questions in the case, but Mr. Justice Cur-
tis, in his discussion of the question now before us, and speak-
ing for the court, made the following observations:

“ In many of the States, a bond and warrant of attorney to 
enter up a judgment is a usual mode of taking security for a 
debt, and judgments thus entered are treated as securities, and 
an equitable jurisdiction exercised over them by courts of law. 
In some States, they operate only as a lien on the lands of the 
debtor, in others on his personal estate also, {Brown v. Clark, 
4 How. 4;) and wherever, by the local law, a judgment or an 
execution operates to make a lien on property, we are of opin-
ion it is to be deemed a security; and when rendered upon con-
cession, under a power given by the debtor for that purpose, it 
is a security, made or given by him within the meaning of the 

an rupt act, and is void, if accompanied by the facts made 
necessary by that act to render securities void. These facts are, 

at the security was given ‘in contemplation of bankruptcy, 
an or the purpose of giving any creditor, endorser, surety or 
o er person a preference or priority over the general creditors 
of such bankrupt.’
tio h/ ’ whether this security was given in contempla- 
thn buukroptcy, involves the question what is meant by 
^ese wor s ? It is understood that, while the bankrupt law 
them111 different interpretations were placed upon
mea1 1Q 1 eren^_c^rcui^s- By some judges they were held to 
as deht°n^nq)ia^on ^solvency—of a simple inability to pay
be br k $ °U^ ^ecome payable—whereby his business would 
the ° UP ’ was considered to be a state of bankruptcy, 
was*iHd ^ation of which was sufficient. By other judges it 
runtc 6 debtor was contemplating an act of bank-
somewh°I a V°iun^ary application for the bankrupt law. It is 

a remarkable that this question should be presented 
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for the first time for the decision of this court after the law has 
been so long repealed, and nearly all proceedings under it ter-
minated. Perhaps the explanation may be found in the fact 
that when securities have been given within two months before 
a petition by or against a debtor, the evidence would usually 
bring the case within either interpretation of the law. How-
ever this may be, it is now presented for decision; and we are 
of opinion that, to render the security void, the debtor must 
have contemplated an act of bankruptcy, or an application by 
himself to be decreed a bankrupt.

“Under the common law, conveyances by a debtor to Jam  
fide creditors are valid, though the debtor has become insolvent 
and failed, and makes the conveyance for the sole purpose of 
giving a preference over his other creditors. This common law 
right, it was the object of the second section of the act to re-
strain ; but, at the same time, in so guarded a way as not to in-
terfere with transactions consistent with the reasonable accom-
plishment of the objects of the act. To give to these words, 
‘contemplation of bankruptcy,’ a broad scope and somewhat 
loose meaning, would not be in furtherance of the general pur-
pose with which they were introduced.

“ The word bankruptcy occurs many times in this act. It is 
entitled ‘ An act to establish a uniform system of bankruptcy. 
And the word is manifestly used in other parts of the law to 
describe a particular status, to be ascertained and declared by a 
judicial decree. It cannot be easily admitted that this very 
precise and definite term is used in this clause to signify s(®e 
thing quite different. It is certainly true in point of fact a 
even a merchant may contemplate insolvency and the brea mg 
up of his business, and yet not contemplate bankruptcy. e 
may confidently believe that his personal character, an ® 
state of his affairs, and the disposition of his creditors, are sue 
that when they shall have examined into his condition t ey w 
extend the times of payment of their debts and enable him 
sume business. A person not a merchant, banker, etc., an 
sequently not liable to be proceeded against and ma e a 
rupt, though insolvent, may have come to a determma lon . 
he will not petition. The contemplation of one of t ese s
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not being in fact the contemplation of the other, to say that both 
were included in a term which describes only one of them, would 
be a departure from sound principles of interpretation. More-
over, the provisos in this section tend to show what was the real 
meaning of the first enacting clause. The object of these provi-
sos was to protect tonafide dealings with the bankrupt more 
than two months before the filing of the petition by or against 
him, provided the other party was ignorant of such an intent on 
the part of the bankrupt as made the security invalid under the 
first enacting clause. And the language is: ‘Provided, that 
the other party to any such dealings or transactions had no no-
tice of a prior act of bankruptcy or of the intention of the bank-
rupt to take the benefit of this act.’ These facts, of one of 
which a tona fide creditor must have notice, to render his se-
curity void, if taken more than two months before the filing of 
the petition, can hardly be supposed to be different from the 
facts which must exist to render the security void under the 
first clause; or, in other words, if it be enough for the debtor 
to contemplate an act of insolvency it could hardly be required 
t at the creditor should have notice of an act of bankruptcy or 
an intention to take the benefit of the act. It would seem that 
notice to the creditor of what is sufficient to avoid the security 
niust deprive him of its benefits, and, consequently, if he must 

ave notice of something more than insolvency, something 
more than insolvency is required to render the security invalid, 

aj We may sa^ety take this description of the facts which 
a ere itor must have notice of to avoid the security as descrip-
void a S° bankrupt must contemplate to render it

th a  construing a similar clause in the English bankrupt law,
re ave . een conflicting decisions. It has been held that 

v a^10n °f a state of insolvency was sufficient. Pulling 
But bth th B' & Aid. 382; Poland v. Glyn, 2 Dow. & Ry. 310. 
ouriud 6 ear^er an<^ later decisions were otherwise, and, in 
5 Tai ^ey contain the sounder rule. Fidgeonv. Sharpe, 
Gill^ Hartshorn v. Shodden, 2 Bos. & Pul. 582;

S v. hdlip^ 7 B. & C. 529; Batcher v. Brittle, 10 Bing.
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408; Morgan n . Bra/ndrett, 5 B. & M. 297. And see the opin-
ion of Patterson, J., in the last case.

“Considering, then, that it is necessary to show that the 
debtor contemplated an act of bankruptcy, or a decree adjudg-
ing him a bankrupt on his own petition, at what time in this 
case must he have had this in contemplation ? He gave the 
power of attorney on the 7th of April; the judgment was con-
fessed and entered up the next day; the execution was taken 
out and levied, and the lien created thereby on the 22d of May; 
and five days afterwards, being less than two months after the 
execution of the power, the debtor presented the petition under 
which he was decreed a bankrupt. The only act done by the 
debtor was the execution and delivery of the power of attorney. 
It was a security by him made or given only by reason of that 
instrument. What followed were acts of the creditors and of 
officers of the law, with which the debtor is no more connected 
than with the delivery by the creditor of a deed to the office 
of the register to be recorded, or the act of the register in re-
cording it. It would seem that if the intent of the debtor is 
to give a legal qualification to a transaction, it must be an in-
tent accompanying an act done by himself, and not an inten 
or purpose arising in his mind afterwards, while third per-
sons are acting ; and, that consequently, we must inquire 
whether the debtor contemplated bankruptcy when he execute 
the power. ,

“It is true this contention would put it in the power o 
creditors, by taking a bond and warrant of attorney, wh* e e 
debtor was solvent and did not contemplate bankruptcy, o 
enter up a judgment and issue execution, and by a levy acQ^ire 
a valid lien, down to the very moment when the title o 
assignee began. But this was undoubtedly so under t e s a 
Ute of James, which, like ours, contained no provision to me 
this mischief; and it became so great that, by the one un r 
and fifth section of the revising act of 6 Geo. IV, it waS . 0 
acted that‘ no-creditor, though for a valuable consideration, 
shall sue out execution on any judgment obtained y e a 
confession or nil dicit, shall avail himself of such execu io, 
the prejudice of other fair creditors, but shall be pai
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with such creditors.’ If the Bankrupt Act of 1841 had con-
tinued to exist, a similar addition to its provisions would doubt-
less have become necessary.”

This suggestion of Justice Curtis was justified by provisions 
contained in the bankruptcy acts of 1867 and 1898, which en-
acted that liens obtained by attachments upon mesne process, or 
judgment by confession, within four months before the filing of 
the petition in bankruptcy, by or against the creditor, shall be dis-
solved by the adjudication of the debtor to be a bankrupt, if it 
appear that such a lien was procured or suffered, obtained and 
permitted, while the debtor was insolvent and contemplating 
bankruptcy, the party or parties to be benefited thereby having 
reasonable cause to believe that the debtor was insolvent and 
in contemplation of insolvency. But, as we shall presently see, 
such provisions do not affect the question before us now.

In Wilson v. City Bank, 17 Wall. 473, decided under the pro-
visions of the act of 1867, it was held, that something more than 
passive non-resistance in an insolvent debtor is necessary to in-
validate a judgment and levy on his property, when the debt 
is due and he has no defence; and that in such case there is no 
legal obligation on the debtor to file a petition in bankruptcy 
to prevent the judgment and levy, and a failure to do so is not 
sufficient evidence of an intent to give a preference to the judg-
ment creditor, or to defeat the operation of the bankrupt law. 
, his opinion, discussing the facts of the case, Mr. Justice Mil-
ler said:

There is nothing morally wrong in the course of the def end- 
an s in this matter. They were sued for a just debt. They 

a no defence to it, and they made none. To have made an 
e ort, y dilatory or false pleas, to delay a judgment in the 
th e.Cour^’ have been a moral wrong and a fraud upon 

a<^mtoistration °f the law. There was no obligation 
cr^i-t eU1 to d° this, either in law or in ethics. Any other 
one1 °d W^°Se was ^ue could have sued as well as this 
rnniaU anI- ^eni could have instituted compulsory bank- 
anv <?r°CT ¡D^S- The debtor neither hindered nor facilitated 

Ue o t eni- How is it possible to infer, logically, an ac-
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tual purpose to prefer one creditor to another, or to hinder or 
delay the operation of the bankrupt act ?

“ It is said, however, that such an intent is a legal inference 
from such inaction by the debtor, necessary to the successful 
operation of the bankrupt law; that the grand feature of that 
law is to secure equality of distribution among creditors in all 
cases of insolvency, and that, to secure this, it is the legal duty 
of the insolvent, when sued by one creditor in an ordinary pro-
ceeding likely to end in judgment and seizure of property, to 
file himself a petition of voluntary bankruptcy, and that this 
duty is to be inferred from the spirit of the law, and is essential 
to its successful operation.

“ The argument is not without force, and has received the as-
sent of a large number of the district judges, to whom the ad-
ministration of the bankrupt law is more immediately confided. 
We are, nevertheless, not satisfied of its soundness. We have al-
ready said that there is no moral obligation on the part of the 
insolvent to do this, unless the statute requires it, and then only 
because it is a duty imposed by law. It is equally clear that 
there is no such duty imposed by the act in express terms. It 
is, therefore, an argument solely of implication. This implica-
tion is said to arise from the supposed purpose of the statute to 
secure equality of distribution in all cases of insolvency, and to 
make the argument complete, it is further necessary to hoi 
that this can only be done in bankruptcy proceedings under that 
statute. Does the statute justify so broad a proposition ? Does 
it in effect forbid all proceedings to collect debts in cases o in 
solvency, in other courts, and in all other modes than by an 
ruptcy ? We do not think that its purpose of securing equa i y 
of distribution is designed to be carried so far. As before re-
marked, the voluntary clause is wholly voluntary. No in nun 
tion is given that the bankrupt must file a petition un er any 
circumstances. While his right to do so is without any o 
limit than his own sworn averment that he is unable to pay 
his debts, there is not a word from which we can infer any eg 
obligation on him to do so. Such an obligation won 
from the right the character of a privilege, and con er o 
that of a burdensome and, often, ruinous duty, it1 >
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sence, involuntary bankruptcy. But the initiation in this kind, 
of bankruptcy is, by the statute, given to the creditor, and is 
not imposed on the debtor. And it is only given to the cred-
itor in a limited class of cases. The argument we are combat-
ting goes upon the hypothesis that there is another class given 
to the creditor by inference, namely, where the debtor ought 
himself to go into court as a bankrupt and fails to do it. We 
do not see the soundness of this implication from anything in 
the statute.

“We do not construe the act as intended to cover all cases of 
insolvency to the exclusion of other judicial proceedings. It is 
very liberal in the classes of insolvents which it does include, 
and needs no extension in this direction by implication. But it 
still leaves, in a great majority of cases, parties who are really 
insolvent to the chances that their energy, care and prudence in 
business may enable them finally to recover without disastrous 
failure or positive bankruptcy. All experience shows both the 
wisdom and justice of this policy. Many find themselves with 
ample means, good credit, large business, technically insolvent, 

at is, unable to meet their current obligations as fast as they 
nia ure. But by forbearance of creditors, by meeting only such 

e ts as are pressed, and even by the submission of some of 
eir property to be seized on execution, they are finally enabled 
pay a 1, and to save their commercial character and much of 
eir property. If creditors are not satisfied with this, and the 

aVe comin^ted an a°t of bankruptcy, any creditor can 
thoi k  6 Procee^ngs a bankrupt court. But until this is done, 
ino' ii struggle to meet their debts and to avoid the break-
aet nFi? e^r business is not, of itself, to be construed an 
act o bankruptcy or a fraud upon the act.
creditn8 t S° ^r^.ue<^. ^ut inasmuch as to lay by and permit one 
give«? tb ? 0 taiu judgment and levy on property necessarily 
intend th a Preference’ the debtor must be supposed to 
Proposition is'true Th® g6“6™1 legal
con seo norm * . at ubere a person does a positive act, the
held to intend knows beforehand, that he must be
that a man consequences. But it cannot be inferred

, m the sense of desiring, prosecuting or pro-
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curing it, a result of other persons’ acts, when he contributes 
nothing to their success or completion, and is under no legal or 
moral obligation to hinder or prevent them.

“ Argument confirmatory to these views may be seen in the 
fact that all the other acts or modes of preference of creditors 
found in both the sections we have mentioned, in direct context 
with the one we have considered, are of a positive and affirma-
tive character, and are evidences of an active desire or wish to 
prefer one creditor to another. Why, then, should a passive 
indifference and inaction, where no action is required by posi-
tive law or good morals, be construed into such a preference 
as the law forbids ? The construction thus contended for is, 
in our opinion, not justified by the words of either of the sec-
tions referred to, and can only be sustained by imputing to the 
general scope of the bankrupt act a harsh and illiberal purpose, 
at variance with its true spirit and with the policy which 
prompted its enactment.”

The principles of this case were approved and applied m 
Clark n . Iselin^ 21 Wall. 360, where it was held that the giving 
by a debtor, for a consideration of equal value, passing at the 
time, of a warrant of attorney to confess judgment, is not an 
act of bankruptcy, though such warrant or confession be no 
entered of record, but to be kept as such things usually are, in 
the creditor’s own custody, and with their existence unknown 
to others; that the creditor may enter judgment of recor 
thereon when he pleases, even upon insolvency apparent, an 
issue execution and sell; and that his action is valid an no 
in fraud of the bankrupt law, unless he is assisted by the e or.

The facts of that case were, in respect to the question e ore 
us, similar to those of the present. In the opinion Mr. us ice 
Strong, after citing with approval Wilson v. City Ban , sai

“ Now, in a case where a creditor, holding a confession o 
judgment perfectly lawful when it was given, causes t e ju^ 
ment to be entered of record, how can it be sai e 
tor procures the entry at the time it is made? t is 
the judgment is entered in virtue of his authority, an au o^ 
given when the confession was signed. That may ave 
years before, or, if not, it may have been when the e
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perfectly solvent. But no consent is given when the entry is 
made, where the confession becomes an actual judgment, and 
when the preference, if it be a preference, is obtained. The 
debtor has nothing to do with the entry. As to that he is en-
tirely passive. Ordinarily he knows nothing of it, and he 
could not prevent it if he would. It is impossible, therefore, to 
maintain that such a judgment is obtained by him when his 
confession is placed on record. Such an assertion, if made, 
must rest on a mere fiction. And so it has been decided by 
the Supreme Court of Pennsylvania. Sleek v. Turner's Assignee, 
Legal Intelligence, Sept. 25,1894.

“ More than this, as we have seen, in order to make a judg-
ment and execution against an insolvent debtor a preference 
fraudulent under the law, the debtor must have procured them 
with a view or intent to give a preference, and that intent must 
have existed when the judgment was entered. But how can 
a debtor be said to intend a wrongful preference at the time a 
judgment is obtained against him when he knows nothing of 
the judgment? That years before he may have contemplated 
t e possibility that thereafter a judgment might be obtained 
against him; that long before he may have given a warrant of 
attorney to confess a judgment, or by a written confession, as 
m is case, have put it in the power of his creditor to cause a 
]u gment to be entered against him without his knowledge or 
su sequent assent, is wholly impertinent to the inquiry whether 
t/ 4- V\ew or ^tended an unlawful preference at a later 

me, a t e time when the creditor sees fit to cause the judg- 
• e enteye(L For, we repeat, it is a fraudulent intent 

act8 fD p111 6 the debtor at this later time which the 
na • , u On^ess in view. The preference must be accom- 
thp X raudulent intent, and it is that intent that taints 
not void^0 10n Without it the judgment and execution are 

taken su^este(^> in opposition to the view we have 
his debt a 1 a cre(htor may hold a confession of judgment by 
withnniOr’ warrant of attorney to confess a judgment, 
°f the d (iaUSlng t° be entered of record until the insolvency 

or appears, the debtor may thereby be able to main- 
vo l . olxxxi ii—14
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tain a false credit. If this be admitted, it is not perceived that 
it has any legitimate bearing upon the question before us. The 
bankrupt act was not aimed against false credits. It did not 
prohibit holding judgment bonds and notes without entering 
judgments thereon until the debtors became embarrassed. Such 
securities are held in some of the States, amounting to millions 
upon millions. The bankrupt act had a very different purpose. 
It was to secure equality of distribution of that which insolvents 
have when proceedings in bankruptcy are commenced and of 
that which they have collusively with some of their creditors 
attempted to withdraw from ratable distribution with intent to 
prefer some creditors over others.”

Similar views prevailed in National Bank v. Warren, 96 U. S. 
539, where it was held that the mere non-resistance of a debtor 
to judicial proceedings in which a judgment was rendered against 
him, when the debt was due and there was no valid defence to 
it, it is not the suffering and giving a preference under the bank-
rupt act, and that the judgment is not avoided by the facts that 
he does not file a petition in bankruptcy, and that his insolvency 
was known to the creditor.

As, then, the power of attorney given by Nelson to Mrs. Jo n 
stone was a valid security, customary under the law of Wiscon 
sin, as it was given long before the passage of the Ban rup 
Act of 1898, and, therefore, necessarily without regard to e 
provisions of that act and without any intention to preven or 
defeat their operation, and as the entry of the judgmen. an 
the levy of the execution are conceded to have been wi o 
the knowledge or consent of Nelson, it is undeniable that, un 
the provisions of the Bankrupt Act of 1867, and within t ep 
ciples laid down in Buckingham n . McLean, Wilson v. 
Bank, Clark v. Iselin, and National Bank v. Warren, e 
was under no obligation, legal or moral, to bring upon 1T^se^. _ 
ruin necessarily occasioned by a decree of bankruptcy, y 
a voluntary petition, and that the questions cert . e o 
the Circuit Court of Appeals should be answere m

But it is claimed that, having regard to the Pjirase°L°Jent 
the act of 1898, and although the warrant to confess ju g
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was given by the debtor before the passage of that act, yet be-
ing irrevocable and continuing in force, the debtor thereby, 
without any further act of his, suffered or permitted a judgment 
to be entered against him, within four months before the filing 
of the petition in bankruptcy, and that he confessed that he 
was hopelessly insolvent, and consented to the preference that 
he failed to vacate, by failing to file a voluntary petition.

Such a contention, in view of the various decisions of this 
court and hereinbefore cited, could not have been heretofore 
maintained, and it is, therefore, imperative that those who now 
urge it should be able to point to some clear and unmistakable 
declaration in the existing statute. So important a change in 
the policy of the bankrupt law must be manifested by explicit 
language, and cannot be safely and with due regard to sound 
principles of interpretation, made to depend upon conjecture 
and inference based upon a mere difference in phraseology be-
tween the present and prior acts of bankruptcy. In other 
words, the question before us must be decided by a considera-
tion of the language actually used in the act of 1898, interpreted 
m the light of the previous decisions of this court.

We are concerned, in the present case, with section 3 of the 
act of 1898, which deals with and describes acts of bankruptcy.

e section is headed “ Acts of Bankruptcy,” and then sets 
ort what are deemed to be acts of bankruptcy, as follows:

cts of bankruptcy by a person shall consist of his having 
) conveyed, transferred, concealed or removed, or permitted 

t e C(^1.cea^ed or removed, any part of his property with in- 
lnder’ delay or defraud his creditors, or any of them; 

to n ’ rans^erred’ while insolvent, any portion of his property 
•, e or raore of his creditors with intent to prefer such cred- 
whiL°-Veri 1S °^1Gr creditors; or (3), suffered or permitted, 
pal ^S0 J.eu^’any cre(^itor to obtain a preference through le- 
or fina^d* in^8.and no^ having, at least five days before a sale 
vacated 1S^?S1 t10n any property affected by such preference,
assignment ®uch Prefer®nce 5 or (4)> made a general 
in writino- v • x-’v* ^ene^ his creditors; or (5), admitted 
he adjudged a hT v lty?° Pay debts and his willingness to 

«“judged a bankrupt on that ground.”
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It is obvious that Congress here had in view voluntary acts 
of the debtor—“ acts of bankruptcy by a person.” Concededly 
clauses 1, 2, 4 and 5 require an affirmative and voluntary act. 
It would naturally be presumed that the same quality of act 
would be required by clause 3. The section consists of a single 
sentence, in which the several clauses all depend upon the lead-
ing phrase, “ acts of bankruptcy shall consist of having done 
the several things enumerated in the dependent clauses.” An 
act is defined in the Century Dictionary as “ an exertion of 
energy or force, mental or physical; anything that is done or 
performed; a doing or deed; an operation or performance. 
And in the same work “ an act of bankruptcy ” is defined to be 
“ an act the commission of which by a debtor renders him liable 
to be adjudged a bankrupt.” In Anderson’s Law Dictionary 
the word “ act ” is defined to be “ a thing done or performed, 
the exercise of power; an effect produced by power exerted; 
and it is said, “ ‘ Act ’ and i intention ’ may mean the same as 
‘ act,’ alone, for act implies intention, as in the expression ‘ deat 
by his own act or intention.’ ”

Black’s Law Dictionary describes “ an act ” as follows. 
a more technical sense, it means something done voluntany 
by a person, and of such a nature that certain legal consequences 
attach to it. Thus a grantor acknowledges a conveyance o 
be his act and deed, the terms being synonymous.”

Independently of dictionary definitions, it may be safe y sai 
that, in common usage and understanding, the word act sig 
nifies something done voluntarily, or, in other words, t e resu 
of an exercise of the will. ,

In view, then, of the plain meaning of the language o 
clause and of its association, in the section, with ot er a 
which require affirmative and voluntary proceedings on 
part of the debtor, it would seem to be clear that mere a 
by a debtor, even if insolvent, to file a voluntary pe 110 . 
bankruptcy, is not, in itself, under the facts conce e 
in this case, an “ act of bankruptcy.” t of

Indeed, it seems quite clear that if section 3 o e 
1898 had been the first enactment by Congress on t e s 
no one would ever have suggested the contrary view
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contention is mainly, if not wholly, founded on the omission 
of several words used in the previous statutes, or rather in the 
substitution of different words in section 3 for those used in 
the corresponding sections of the earlier laws. Those changes 
may be made best to appear by presenting them in parallel 
columns:

Act  of  March  2,1867, c. 176, 
14 Stat . 517.

Sec . 39. That any person . . . 
who being bankrupt or insol-
vent, or in contemplation of 
bankruptcy or insolvency, shall 
• . . procure or suffer his prop-
erty to be taken on legal proc-
ess, with intent to give a pref-
erence to one or more of his 
creditors, ... or with the in-
tent by such disposition of his 
property to defeat or delay the 
operation of this act, shall be 
deemed to have committed an 
act of bankruptcy.

Sec . 35. That if any person, 
being insolvent or in contem-
plation of insolvency, within 
four months before the filing 
of the petition by or against 
him, with a view to give a pref-
erence to any creditor or per-
son having a claim against him, 

^ho is under any liability 
,Or hlm’ procures any part of 
his property to be attached, se-
questered or seized on execu- 

on, or makes any payment, 
Pledge, assignment, transfer, or 
c°nveyanceof any part of his

Act  of  July  1, 1898, c. 541, 
30 Sta t . 544.

Sec . 3. Acts of bankruptcy 
by a person shall consist of his 
having . . . suffered or per-
mitted, while insolvent, any 
creditor to obtain ^preference 
through legal proceedings, and 
not having, at least live days 
before a sale or final disposi-
tion of any property affected 
by such preference, vacated or 
discharged such preference.

Sec . 60. A person shall be 
deemed to have given a pref-
erence, if, being insolvent, he 
has procured or suffered a judg-
ment to be entered against him-
self, in favor of any person, or 
made a transfer of any of his 
property, and the effect of the 
enforcement of such judgment 
or transfer will be to enable 
any one of his creditors to ob-
tain a greater percentage of his 
debt than any other of such 
creditors of the same class.

Sec . 67. ... A lien created 
by, or obtained in, or pursuant 
to, any suit or proceeding at 
law, or in equity, including an
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property, either directly or in-
directly, absolutely or condi-
tionally, the person receiving 
such payment, pledge, assign-
ment or conveyance, or to be 
benefited thereby, or by such 
attachment, payment, pledge, 
assignment or conveyance, hav-
ing reasonable cause to believe 
such person is insolvent, and 
that such attachment, pay-
ment, pledge, assignment or 
conveyance is made in fraud 
of the provisions of this act, the 
same shall be void.

Sec . 29. . . . No discharge 
shall be granted if the bank-
rupt . . . within four months 
before the commencement of 
such proceedings, has procured 
his lands, goods, money or 
chattels to be attached, seques-
tered or seized on an execution.

attachment on mesne process, 
or a judgment by confession, 
which was begun against a 
person within four weeks be-
fore the filing of the petition 
in bankruptcy, by or against 
such person, shall be dissolved 
by the adjudication of such 
person to be a bankrupt, if it 
appears that said lien was dr 
tained and permitted while the 
defendant was insolvent, and 
that its existence and enforce-
ment will work a preference, 
or the party or parties to be 
benefited thereby had reason-
able cause to believe the de-
fendant was insolvent, and in 
contemplation of bankruptcy, 
or that such lien was sought 
and permitted va. fraud of the 
provision of this act.

That all levies, judgments, 
attachments or other liens ob-
tained through legal proceed-
ings against a person who is in-
solvent, at any time within 
four months prior to the filing 
of a petition in bankruptcy 
against him, shall be deem 
null and void, in case he is ad' 
judged a bankrupt.

It having been repeatedly ruled, in the cases C1 e , ’
under these provisions of the act of 1867, no person s a 
deemed guilty of an act of bankruptcy except by lease 
some affirmative and intentional act intended to e ea 
poses of the act, and that failing to file a voluntary pe i
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bankruptcy where a creditor is pursuing, in a state court, a law-
ful remedy on a lawful security given and received before the act 
of bankruptcy was passed, and without any knowledge or con-
sent by the debtor to such suit or proceeding, is not an act of 
bankruptcy, it is now contended that a different conclusion 
must be reached under the provisions of the act of 1898.

Examination and comparison of the above contrasted pro-
visions will show, as I think, that no change was made by the 
latter enactment in the vital and decisive purpose that no per-
son shall be visited with the penalty of involuntary bankruptcy 
unless he has brought himself within the denunciation of the 
law by some intentional and voluntary act, and that, this being 
so, the decisions under the previous act, that merely failing to 
file a voluntary petition is not such voluntary and intentional 
act in fraud of the statute, are applicable and. decisive of the 
present case.

Arguments based on supposed differences between permit 
and suffer and procure are too uncertain on which to find that 
a great and important change in the theory of the bankrupt 
law was intended by Congress. Such an intention would have 
been directly and clearly expressed, and not left to uncertain 
inferences. That such inferences are uncertain plainly appears 
y the opposite conclusions reached, in respect to the mean-

ing of the clauses in question, by the learned judges of the 
istrict and Circuit Courts. See In re Hoyer, 93 Fed. Rep. 188; 

In re Thomas,^ Fed. Rep. 272; In re Nelson, 98 Fed. Rep.
.’t Duncan v. Landis^vc. Ct. of Appeals for the Third Cir-

cuit. rr

V‘ Chicago Title (ft Trust Company, 182 
of i«aa ’^e most receRf decision of this court under the act 
recti ’ aJ’i)Se un(^er mother clause of the act, and is not di- 
go y aPP lcable to the question we have here considered, but, 
The^ any bearing, sustains the views herein expressed. 
wher^UeS 10n ^ere was nnder sec. 60, and it was held that 
within f Paymen^ or transfer was made by an insolvent debtor, 
runtcv t°Ur m°n^ls prior to the filing of a petition in bank- 
unlawf 1° a Crec^or wh° did not have cause to believe that an 

pre erence was intended, the creditor may keep the
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payment or transfer, even though the amount of such payment 
or transfer was thereby withdrawn from the administration of 
the bankrupt court and satisfaction in full was received by the 
creditor, but that if such payment was only a partial discharge 
of his debt, the creditor cannot prove, under the distribution 
in bankruptcy, for the balance of his debt, unless he first sur-
renders to the trustee the amount of the partial payment.

The conclusion warranted by the words of the statute, inter-
preted in this light of our previous decisions, is that the ques-
tions certified to us by the Circuit Court of Appeals should be 
answered in the negative.

The  Chie f  Just ice , Me . Just ice  Beew ee  and Me . Justic e  
Peck ham  concurred in this dissent.

NATIONAL FOUNDRY AND PIPE WORKS v. OCONTO 
WATER SUPPLY CO.

EEEOE TO THE SUPEEME COUET OF THE STATE OF WISCONSIN.

No. 33. Argued and submitted March 22,1901—Decided January 6,1902.

The rights asserted by the claimants are embraced in three propositions, 
stated in the opinion of the court. The first of these propositions oes 
not involve a Federal question, and is not reviewed in the opinion o 
court. The second and third are as follows: “2. A claim that in vir 
of the sale made in the mechanics’ lien suit after the decision of t e 
cuit Court of Appeals in the creditors’ suit and the final entry an 
tion of the mandate, the Pipe Works became the owner of t e 
Works plant, entitled to the possession of the same, with a ng > 
ever, in the defendant, as a junior lien holder, to redeem by P^1D . 
indebtedness due the PipeWorks; and, 8. An assertion that i , ® 
Works had not become the owner of the Water Works plant in vn 
the sale made as stated in the opinion of the court, that corpor^ w’^|j 
any event, in virtue of its asserted mechanics’ lien, had been ves 
a paramount right as against the Water Supply Company, w ic 
the duty of a court of equity to enforce by compelling paymen 
defendant,” present Federal questions, which it is the duty o 
to determine.
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Statement of the Case.

It is elementary that if from the decree in a cause there be uncertainty as 
to what was really decided, resort may be had to the pleadings and to 
the opinion of the court, in order to throw light upon the subject.

Every claim of a Federal right asserted in this case is without merit, and 
the court below did not err.

The Circuit Court simply declined, in drawing the decree, to construe the 
opinions of the Circuit Court of Appeals, and deemed that it discharged 
its duty by obeying the mandate to dismiss the bill for want of equity, 
without adding ray provision which might be construed as adding to or 
taking away from either of the parties to the record any right which had 
been established in virtue of the judgment of the Circuit Court of Ap-
peals.

The validity of the title claimed by Andrews & Whitcomb to have resulted 
from the sale to them in the mortgage foreclosure suit having been an 
issue and decided in the creditors’ suit, all other grounds supposed to 
establish the invalidity of such title should have been presented in the 
creditors’ suit, and such as were not must be deemed to have been waived, 
and were concluded and foreclosed by the judgment rendered in such 
issue.

In  January, 1890, the city of Oconto adopted an ordinance 
authorizing the Oconto Water Company, its successors and 
assigns, to construct and operate waterworks in said city. 
Said Oconto Water Company is hereafter referred to as the 
Water Company. The Water Company commenced the con-
struction of its plant. On August 28, 1890, it contracted with 
the plaintiff in error, the National Foundry and Pipe Works, 
Limited hereafter styled the Pipe Works—for a supply of 
pipe to be used in said water plant, the pipe to be delivered at 
intervals and to be paid for partly in cash and partly on credit.

whilst the pipe was being delivered and placed in position 
e Water Company, by an instrument in writing, of date 

eptember 13, 1890, agreed with a firm known as Andrews & 
itcomb, whose members were domiciled in the State of 

Blaine, in substance as follows:
In consideration of cash advances, to aggregate $40,000, to 
made by said firm from time to time for the completion of 

e waterworks, the Water Company was to execute its promis- 
ory notes for the amount of each advance. The Water Com- 
a«"JI agreed as collateral security as follows:

the «° an immediate transfer, in trust, to said parties of 
rs part (Andrews & Whitcomb), of the Oconto water-
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works franchise as issued to said Oconto Water Company, to-
gether with the entire one hundred thousand ($100,000.00) dol-
lars of stock of said Oconto Water Company, and further 
agrees to make an immediate issue of one hundred thousand 
($100,000.00) dollars in the first mortgage bonds of the said 
Oconto Water Company, the same to be secured by deed of 
trust on the entire Oconto waterworks franchise and all of the 
rights and privileges of said company in said waterwork fran-
chise ; said deed of trust to be made to some trust company to 
be hereafter mutually agreed upon.”

About contemporaneously with the execution of said agree-
ment a formal mortgage was given to Andrews & Whitcomb by 
the Water Company, upon “ all the rights, privileges, immunities, 
franchises and powers, of whatsoever name or nature, which 
had been granted to it.”

This mortgage was not at once placed on record, and more-
over a considerable time elapsed before delivery was made to 
Andrews & Whitcomb of the stock and bonds provided for in 
the agreement previously referred to.

In the meanwhile all the pipe contracted for was delivered 
and the same had been used in connection with the waterworks 
plant. Although the Water Company was during this time 
obtaining money from Andrews & Whitcomb, it failed to use 
the money in payment for the pipe. In consequence the Pipe 
Works on September 15, 1890, recorded a claim for a lien on 
the plant of the Water Company. After the recording of t is 
lien, and on January 13, 1891, the mortgage in favor o n 
drews & Whitcomb, which, as already stated, had been exe-
cuted on or about September 13,1890, was placed on recor .

On January 30, 1891, the PipeWorks filed its bill in ® 
Circuit Court of the United States for the Eastern Distnc o 
Wisconsin to foreclose its asserted lien and to procure a sa 
thereunder of the plant of the waterworks company an o 
interest of that company in certain real estate upon w ic 
company had constructed its pump and water wells, t e eg^ 
title to the real estate being in the city, but the company^^ 
ing taken possession, under an agreement by which i secs 
the right to obtain a conveyance, from the city, upon co
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ance with certain conditions. To this bill the Water Company 
was alone made defendant. The lien asserted was contested 
by the defendant. This litigation will be hereafter referred 
to as the mechanics’ lien suit.

Andrews & Whitcomb having made the advances provided 
in the contract of September 13, 1890, and additional advances 
being required, they were made by Andrews & Whitcomb un-
der contracts executed on March 13 and May 16,1891, of tenor 
like unto the September agreement, the collateral security pro-
vided under that contract being made liable for the new ad-
vances. No independent mortgage was executed.

The Water Company not having performed the stipulations 
made in its contracts with Andrews & Whitcomb, on June 17, 
1891, that firm commenced proceedings in a court of the State 
of Wisconsin to foreclose an asserted lien which it claimed was 
created upon the franchise and property by the mortgage and 
contracts to which we have already referred. This litigation 
■will be hereafter referred to as the mortgage foreclosure suit. 
To this suit the Water Company was alone made defendant. 
On August 13, 1891, a personal judgment was entered for 
$63,889.23 and costs, and a sale was decreed to enforce the lien 
declared in the following clause of the conclusions of law of the 
court:

Third. In addition to such personal judgment, the plaintiffs 
are entitled to a further judgment decreeing, adjudging and 
ecaring the amount thereof, together with the proper costs 
or t e enforcement of the same, a lien upon all of the property 

s own by the complaint in this action and the proofs adduced 
y e plaintiff herein in support thereof to have been sold, as- 

th"11^ f transferred and set over or pledged to the plaintiffs by 
e e endant in trust and as collateral security for the repay- 

>e? ¿-L sums loaned and advanced the defendant by the 
am i s under the contracts set forth in the complaint.”

drpw T avk  - ^ecree a sa^e was made at public auction to An- 
chk S j h^corab of the rights, privileges, immunities, fran- 
ordin an Powers granted to the Water Company by the 
aforesaid6 °Th 1$$$’ an<^ ^ie ^oek and bonds pledged as 

1 • he sale was confirmed by the court and possession
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of the waterworks plant was taken by Andrews & Whitcomb. 
At the offering a representative of the Pipe Works notified 
those present that the Pipe Works claimed a paramount lien 
upon the property proposed to be sold and that the purchaser 
would take subject to its rights.

Pending the mechanics’ lien suit and the sale and purchase 
by Andrews & Whitcomb, the Pipe Works brought an action at 
law against the Water Company in the Circuit Court of the 
United States for the Eastern District of Wisconsin, making 
also defendants thereto Andrews & Whitcomb, sued as garni-
shees. A judgment for the amount due was obtained on Jan-
uary 2,1892, as against the Water Company, but the action was 
never prosecuted to a termination as against the garnishees.

On January 11, 1892, the Pipe Works filed in the Circuit 
Court of the United States a creditors’ bill, based upon its 
judgment at law, and the return of execution thereon unsatis-
fied. This litigation will be hereafter referred to as the cred-
itors’ suit. The Water Company, Andrews & Whitcomb, an 
alleged corporation styled the Oconto City Water Supply Com-
pany, to be hereafter referred to as the Water Supply Com-
pany, as well as various parties whom it was claimed were 
liable as stockholders for unpaid subscriptions, and others, were 
made defendants. It would seem that in the original bill the 
Water Supply Company was averred to be a corporation and 
a resident or citizen of Wisconsin, but Andrews & Whitcomb 
denied such averment. Thereafter, in an amendment to the 
creditors’ bill, it was alleged that subsequently to the filing 0 
the bill the Water Supply Company had been organized, an 
that it claimed to have derived, Through Andrews & Whit-
comb, title to the rights and property of the Water Company, 
but that said claim was subordinate to the lien of the plain 
tiff. Whether at the time of this amendment the Water Sup 
ply Company had acquired the waterworks plant, or sue 
acquisition was made subsequent thereto, does not appear, no 
is it stated in the record that it was ever served with process.

A full statement of the grounds for the equitable relief as 'e 
for in the creditors’ bill is contained in the opinion in An rews 
v. National Foundry <& Pipe Wor&s, Limited, reported in
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Fed. Rep. 167. It suffices here to say that the bill assailed the 
validity of the mortgages to Andrews & Whitcomb and the 
transfer of stock and bonds to them, and attacked their fore-
closure sale, and asserted the liability, as stockholders, of An-
drews & Whitcomb and others for unpaid subscriptions to the 
stock of the Water Company. A receiver w’as asked to take 
possession of and operate the waterworks plant, then in the 
possession of Andrews & Whitcomb, and an injunction was 
prayed to restrain Andrews & Whitcomb from holding, man-
aging or interfering in any way with the rights, franchises, 
plant, property, rents, profits, bonds and affairs in the hands of 
said receiver, and from asserting any right, title or interest in 
the property or the rents, issues and profits thereof until the 
further order of the court.

The mechanics’ lien suit culminated on October 3, 1892, in a 
decree in favor of the Pipe W orks, recognizing its mechanics’ 
lien for the amount of pipe unpaid for, and a sale was decreed 
to satisfy such indebtedness. The conclusions of the Circuit 
Court were supported by an elaborate opinion holding that, 
under the laws of the State of Wisconsin, a lien existed which 
it was the duty of a court of equity to enforce. 52 Fed. Rep. 
43. From the decree thus rendered an appeal was prosecuted 
to the Circuit Court of Appeals for the Seventh Circuit.

On October 10,1892, the Circuit Court, in the creditors’ suit, 
appointed a receiver and allowed a preliminary injunction. 52 

ed. Rep. 29. From the interlocutory decree granting an in-
junction an appeal was prosecuted to the Circuit Court of Ap-
peals for the Seventh Circuit.

On November 7, 1893, the Court of Appeals for the Seventh 
ircuit (Woods, Circuit Judge, and Bunn and Baker, District 
u ges, sitting) affirmed the decree of the court below in the 

mec anics lien suit, in which decree had been declared the 
^xis ence of the mechanics’ lien asserted by the Pipe Works.

e court in a per curiam opinion adopted the reasons ex-
pressed by the lower court. 18 U. S. App. 380; 59 Fed. Rep.

mined H» 1894, the Circuit Court of Appeals deter- 
e appeal taken by Andrews & Whitcomb from the
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interlocutory order granting an injunction in the creditors’ 
suit. The lower court was reversed, the court holding, for the 
reasons expressed in its opinion, that the contracts made be-
tween the Water Company and Andrews & Whitcomb were 
not ultra vires or otherwise invalid, and that there had been 
no legal justification for the allowance of an injunction. The 
court said, however, (p. 472): “ Whether or not, and to what 
extent, the mortgage of the franchises covers the plant of the 
company, need not now be considered.” After the filing in the 
Circuit Court of the mandate from the Circuit Court of Appeals 
in such cause the PipeWorks amended its bill by setting up 
the final decree it had obtained on October 3, 1892, in the me-
chanics’ lien suit affirmed as above stated by the Circuit Court 
of Appeals. Such lien it was averred was paramount to any 
rights asserted by Andrews & Whitcomb or their privies. To 
the bill and amendment Andrews & Whitcomb filed separate 
and elaborate answers. Without going into detail, the answers 
asserted the validity as mortgages of the instruments executed 
by the Water Company in favor of Andrews & Whitcomb and 
their operative force upon the property and franchises, denied 
any liability of the members of said firm as stockholders, and 
asserted that they were not bound by the decree in the me-
chanics’ lien suit, because they were neither parties nor privies 
to that action, and they further claimed that under the statutes 
of Wisconsin no lien could arise in favor of one furnishing 
materials or supplies in connection with waterworks, and tha 
the decision of the Federal court to the contrary was erroneous, 
as the Supreme Court of the State of Wisconsin had, since t e 
decision rendered by the Federal court, held that no mechanics 
lien could be created by such a transaction. .

Upon these issues and similar issues joined upon certain in 
terventions of creditors asserting mechanics’ liens upon 
property of the Water Company, which it is unnecessary to re-
fer to, a decree was entered on July 17, 1895, granting a 
relief demanded by the Pipe Works Company and the in e 
venors. 68 Fed. Rep. 1006. ? ,

The court held, first, that there was a mechanics’ lien in a 
of the Pipe Works; that whilst it was true that, subsequen
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its decision in the mechanics’ lien suit, the Supreme Court of 
Wisconsin had decided that a mechanics’ lien could not arise, 
on the plant of the waterworks, under the circumstances dis-
closed, the Federal court was not bound by such interpretation 
of the state statute, and it adhered to its own previous conclu-
sion to the contrary; second, that Andrews & Whitcomb were 
in legal effect the owners of all or nearly all the stock and lia-
ble for the unpaid subscriptions thereon to the extent necessary 
to pay the debts of the Water Company; third, that as stock-
holders said firm were bound by the decree in the mechanics’ 
lien suit, because, as stockholders, they were privies to the de-
cree ; fourth, that assuming the validity of the mortgage in 
favor of Andrews & Whitcomb, yet as it was recorded subse-
quent to the time when the mechanics’ lien in favor of the Pipe 
Works became operative, the mortgage was subordinate to such 
mechanics’ lien; fifth, that the bonds issued by the Water Com-
pany and which were delivered to Andrews & Whitcomb and 
a defendant trust company were void; and, sixth, that the 
instruments executed in the name of the Water Company in 
favor of Andrews & Whitcomb were made in good faith and 
for a valuable consideration, and were not withheld from record 
y the consent or procurement of Andrews & Whitcomb nor in 

fraud of creditors.
appeal was prosecuted by the city of Oconto, by Andrews 

hitcomb, and also by the Water Supply Company, as the 
successor in interest of Andrews & Whitcomb, by reason of 

aving acquired, pending the suit, the rights of the firm in the 
matter in controversy. On this appeal, the Circuit Court of 

ppea s—Woods and Showalter, Circuit Judges, and Seaman, 
is rict udge, sitting—first considered whether the alleged 

d e<] an^CS Pen existed in favor of the Pipe Works. The court 
frn by. the authority of the thing adjudged, resulting 
a lie1 6 mechanics’ lien suit, the existence of such
Com1 WaS eStahhshed as between the Pipe Works and the Water 
tween^* C°ming to consider whether the lien existed as be- 
Drivi fn PiPeWorks and Andrews & Whitcomb and their 
much 5 X q  ^er ®uPP^y Company, the court held that inas-

as e Supreme Court of the State of Wisconsin, inter-
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preting the statutes of Wisconsin, since the decision of the Cir-
cuit Court of Appeals in the mechanics’ lien suit, had held that 
no mechanics’ lien was authorized by such statutes against the 
plant of the Water Company, the Federal court should follow 
the construction of the Wisconsin statute announced by the 
highest court of the State, even though in doing so it became 
necessary to take a different view from that which the court 
had previously announced. The Circuit Court of Appeals there-
fore decided that there was no mechanics’ lien in favor of the 
Pipe Works or any of the intervenors as against Andrews & 
Whitcomb or the Water Supply Company.

Approaching next the consideration of the correctness of the 
ruling of the Circuit Court, that Andrews & Whitcomb were 
privies to the decree against the Water Company in favor of 
the Pipe Works, because they were stockholders in the com-
pany, the court decided that whilst undoubtedly a stockholder 
was a privy to actions against the corporation in which he was 
a stockholder, when brought upon money demands asserted 
against the corporation, yet, as Andrews & Whitcomb held the 
stock of the Water Company, not as subscribing stockholders, 
but as contract creditors of the Water Company, the principle 
upheld by the lower court had been erroneously applied, an 
therefore Andrews & Whitcomb were not privies to the decree 
recognizing the mechanics’ lien and were in no respect boun 
thereby. In so far as it had been decided by the court be ow 
that the mortgage to Andrews & Whitcomb was subor ma 
to the mechanics’ lien, because recorded subsequently to ® 
placing on record of the affidavit as to such lien, the court sai 
(46 U. S. App. 295): “ The lien decrees out of the way all ques-
tions concerning the recording of that mortgage and t e an 
cedent contracts disappear.” .

The grounds upon which the lower court held that n r 
& Whitcomb were liable as stockholders to make 
unpaid subscriptions were reviewed and held to be un oun^ 
The validity of their mortgage for the whole amount o 
debt and the paramount nature of its lien was recognize^^^ 
the court held that it was unnecessary to determine 
the mortgage bonds were valid, because as the mo gag
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debt to Andrews & Whitcomb, for which the bonds were merely 
collateral, was recognized and enforced it became unnecessary 
to consider that subject. In respect to the title of Andrews & 
Whitcomb, the court for reason stated, said (46 U. S. App. 299): 
“We are of the opinion that the mortgage of the franchise car-
ried with it the water plant.”

The decree of the lower court was reversed and the cause re-
manded with instructions to dismiss the bill. The opinion of 
the court is reported in 46 U. S. App. 281, and 76 Fed. Rep. 166.

In an opinion reported in 46 U. S. App. 619, and 77 Fed. 
Rep. 774, a petition for a rehearing was denied. Among other 
things the court reiterated its previous ruling that the mortgage 
to Andrews & Whitcomb of the franchise extended to the water-
works plant, and that Andrews & Whitcomb were not concluded 
by the mechanics’ liens decrees, and hence though purchasing 
at public auction upon the sale under the foreclosure proceedings, 
during the pendency of the mechanics’ lien foreclosure suit the 
firm was not, as to the latter proceeding, in the category of a 
purchaser pendente lite, and the doctrine of lis pendens did not 
aPPly« In the course of the opinion the court said (46 U. S. 
App. 624):

The question whether the appellees, as judgment creditors 
o t e Oconto Water Company, have a right to redeem from the 
sa e made to Andrews & Whitcomb upon their foreclosure de-
cree, to which the appellees were not parties, does not, in our 
opinion, arise upon this record, and will not be prejudiced by 
our decision.”

^ing notice of this court’s own records, it is to be ob- 
erve t at, after the denial by the Circuit Court of Appeals for 

ito ?eVen^ ^^cuit °f the petition for a rehearing in the cred- 
rs suit, application was made to this court for a writ of cer- 

oran, which was refused on April 26, 1897. 166 U. S. 721.
se<luentiy in the Circuit Court of Appeals, on motion by 

in th a? S luan(^a^e should direct that provision be made 
SunnL pCPee ^Or conveyance to appellant Oconto Water 
statinn a °mPayy °t the legal title to the land holding the pump 
1897 nv °f the waterworks plant,” the court on May 18, 

’ erruled the motion with leave to the court below to 
vo l . CLxxxin—15
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make necessary and proper orders for the transmission of the 
legal title to the property.

After receipt of the mandate of the Circuit Court of Appeals, 
the Circuit Court, on July 29, 1897, entered a decree consisting 
of eight numbered clauses. The sixth, seventh and eighth em-
bodied a decree against one Sturtevant, (against whom a decree 
pro confesso had been entered,) holding him liable in the sum 
of ninety-nine thousand dollars for unpaid subscriptions and 
ordering payment of the sum due the pipe works and the inter-
vening and unsecured creditors and the costs of the action. The 
decree, so far as it affected the other defendants, is as follows:

“ This cause came on to be reheard upon the record herein 
and upon the mandates of the United States Circuit Court of 
Appeals for the Seventh Circuit upon the appeals from the de-
cree entered herein on the 17th day of July, 1895, taken by the 
said defendants, S. D. Andrews, W. H. Whitcomb, Oconto 
City Water Supply Company, and The City of Oconto, which 
said mandates have heretofore been filed herein, and, after ar-
gument of counsel, upon consideration thereof, it was ordered, 
adjudged and decreed as follows, to wit:

“ First. That the decree of said court of July 17, 1895, do 
stand as entered, except that as to said defendants, S. D. An-
drews, W. H. Whitcpmb, Oconto City Water Supply Company 
and city of Oconto, the bill of complaint herein be, and the 
same is hereby, dismissed for want of equity, with costs in 
favor of said defendants, taxed at the sum of one thousan 
eight hundred and twenty dollars, except that the defen 
ant Oconto City Water Supply Company is required to pay t 
amount adjudged in said decree or judgment in favor 0 
bert E. Smith, receiver, being the sum of twenty-five hun r 
dollars ($2500).

“ Second. That said bill of complaint be, and the same 
hereby, dismissed as to the defendants Charles C. ^ar anJ 
F. H. Todd, Matt. S. Wheeler, A. J. Elkins and N. S. M 
for want of service of process upon them, but without cos s.

“Third. That a decree pro confesso having been hereoo 
entered against the said defendants, Minneapolis Trus 0 
pany, Oconto National Bank and S. W. Ford, all of w ic
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defendants were duly served with process or duly appeared 
herein, the said bill be, and hereby is, dismissed as to said de-
fendants, but without costs.

“ Fourth. That the clerk of this court be, and he is hereby, 
directed to restore to the defendants S. D. Andrews and W. 
H. Whitcomb the possession of all the bonds secured by the 
mortgage or trust deed of the Oconto Water Company dated 
the 1st day of November, 1890, which were deposited with 
said clerk by said Andrews and Whitcomb; that such restoration 
by said clerk to said Andrews and Whitcomb is, and shall be, 
without adjudging the validity or invalidity of the said bonds 
in their hands or the issue of the same by said Oconto Water 
Company.

“ Fifth. That the legal title to the land upon which the 
pumping station and wells of the water works plant are located, 
which heretofore by deed dated the 31st day of January, A. D. 
1894, was conveyed by the order of this court by the city of 
Oconto to the said defendant, Oconto Water Company, the 
description of which said land is more fully set out in said deed 
as follows, to wit: ... be, and the same is hereby, passed 
and transferred by virtue of the instruments of mortgage dated 

eptember 13, 1890, and March 13, 1891, executed by said de-
endant, Oconto Water Company, to said defendants, S. D. 
n rews and W. H. Whitcomb, and of the sale in the proceed-

ings to foreclose the same to the said defendant, Oconto City 
ater Supply Company, as the assignee and successor in in- 

erest of the said defendants, S. D. Andrews and W. H. Whit- 
a T’t the said defendant, Oconto Water Company, 
n i s receiver, Albert E. Smith, by separate instruments duly 

cordGSSe an<^ a^nowledged so as to entitle the same to re- 
Oconf6^-1^ an^ ^e^ver conveyances thereof to the defendant, 
to an ° ' ^a?er SuPPbr Company, but without prejudice 
Com™ , tS Which Said comPlainant or said R. D. Wood & 
otherwi ^aVe Under their said mechanics’ lien decrees or 
either aH-k ° redeem ^rom said instruments of mortgage or 
eiose the sarn1,”°r ^r°m sa^e un<^er the proceedings to fore-

Although the decree rendered in favor of the Pipe Works in
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its mechanics’ lien foreclosure suit authorized a sale of the 
waterworks plant to enforce the lien found to exist, no sale 
had taken place up to the time the creditors’ suit was decided 
by the Circuit Court, because of a restraining order preventing 
such sale. When, however, the Circuit Court entered its de-
cree in favor of complainant in the creditors’ suit, the fifth clause 
thereof was couched in the following language: “Fifth. The 
complainant and R. D. Wood” (an intervening creditor claim-
ing under an alleged mechanics’ lien decree) “ are authorized 
to proceed to the enforcement and satisfaction of their respec-
tive liens in accordance with their several decrees.” The right 
thus recognized was suspended by the appeal which was taken 
to the Circuit Court of Appeals.

When the mandate of the Circuit Court of Appeals in the 
Pipe Works creditors’ suit came to the Circuit Court it would 
seem some difficulty arose as to the form of the decree, and 
in consequence the court filed a memorandum opinion which 
we find printed in the brief of counsel for the plaintiff in er-
ror. The sixth clause of that memorandum, which indicates 
the reasons by which the Circuit Court was led to the conclu-
sion that in executing the mandate of the Circuit Court o 
Appeals it was unnecessary to insert in the final decree of t e 
Circuit Court a positive inhibition against any further attemp 
on the part of the Pipe Works to enforce, as against Andrews 
& Whitcomb and the Water Supply Company, its alleged me-
chanics’ lien, if it possessed any, is as follows :

“ Sixth. The order of March 5,1894, restraining the marshal 
from proceeding to sell under the mechanics’ lien decree, was 
superseded by the fifth clause of the decree of July 17, 
There would seem to be no necessity for further order in re 
spect thereto. If the contention of the complainant tha 
mechanics’ lien decree took precedence of subsequent mo 
gages was not disposed of by the Court of Appeals, it s o 
be placed in a position to be able to redeem from the s e un 
the mortgages to Andrews & Whitcomb. If that con ea 
was disposed of by the Court of Appeals, a sale un 
mechanics’ lien decree can do no harm to Andrews 
comb or their successor in interest, beyond possib y or
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a cloud upon their title. The court would not, however, per-
mit this to be done if it was clear from the several opinions of 
the Court of Appeals that the contention in that respect had 
been determined.

“ I cannot spell out from the opinions of that court that the 
precise contention had been considered and determined, unless 
it must be held to have been so determined by the fact of the 
reversal of the decree of this court and the dismissal of the bill 
for want of equity as against Andrews & Whitcomb and their 
successor in interest.”

After the entry in the creditors’ suit of the final decree of 
the Circuit Court, the Pipe Works directed the marshal to exe-
cute the order of sale contained in the decree of October 3, 
1892, in the mechanics’ lien suit. On August 23, 1897, in said 
suit, sale was made to the Pipe Works of the waterworks plant 
and all the right, title and interest of the Oconto Water Com-
pany in and to the premises upon which the same were located, 
together with the franchise of maintaining and operating said 
plant. A day or two afterwards the sale was confirmed by the 
Circuit Court, and a deed was executed and delivered by the 
marshal to the Pipe Works, who caused the same to be recorded.

On December 28, 1897, the Pipe Works commenced the 
present action in a state court in Wisconsin, naming as sole 

e endant the Oconto City Water Supply Company. The com- 
P ln^ con^a^ne(^ averments as to the incorporation of the defend- 
W pSa^e an^ delivery of pipe by the plaintiff to the Oconto 

a er ompany, the decree of October 3,1892, in the mechanics’ 
ien suit and the sale to and purchase by it in August, 1897, 

And61* SUCj > ^ecree ' The making by the Water Company to 
herpf^8 Whitcomb of the alleged mortgages or pledges 
instifr°f°^e-u*e^erre<^ Was noxd averred, as also the proceedings 
sure Uf 'I Andrews & Whitcomb culminating in the foreclo- 
Whit° $ h m°rtgageS and sa^e thereunder to Andrews & 
the nlC°T ’ taking possession by virtue of such sale of 
to tha'zi transfer thereafter by Andrews & Whitcomb 
alleged the Water Supply Company. It was also
morto-ao. a ^drews & Whitcomb, prior to the making of the 

ges or pledges in question, had knowledge of the fact that
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plaintiff had furnished to the Water Company pipe as aforesaid 
for use in its plant, and that Andrews & Whitcomb, prior to 
the commencement of their foreclosure suit, knew that plaintiff 
had filed its claim for a mechanics’ lien upon the plant of the 
Water Company and had commenced proceedings for the en-
forcement of such lien. It was also averred that the Water 
Supply Company, when it took possession of the plant, had 
knowledge or notice that the pipe furnished had not been paid for 
and that proceedings were pending to enforce a mechanics’ lien 
therefor. The specific averment was made that the title ac-
quired by the Pipe Works under its mechanics’ lien foreclosure 
proceeding was prior to any lien upon or title to said plant then 
or at any time held or acquired by the Water Supply Company. 
The prayer for relief, as amended, was as follows:

“Wherefore said plaintiff demands judgment against said de-
fendant for the value of said pipe and materials furnished to 
said Oconto Water Company and for the amount of its said lien 
against the property of said Oconto Water Company; that the 
possession and use of said plant be given to it, and that said 
defendant, its officers, servants and agents, may be perpetually 
enjoined from occupying, possessing or using the same and any 
of the pipe so furnished by said plaintiff and being a part of the 
water plant or system now operated by it, or that said defen - 
ant, its officers, servants and agents, may be enjoined from oc-
cupying, possessing, or using said plant or any of the pipe 
furnished by said plaintiff for said plant, unless within sue 
reasonable time as said court may prescribe for that purpose 
said defendant shall pay to said plaintiff the amount due to i 
under its mechanics’ lien decree, as hereinbefore set fort , an 
that said defendant be ordered and required to pay the amoun 
of said plaintiff’s judgment against said Oconto Water 
and against said defendant herein in such manner as o 
court shall seem just and pursuant with its equitable 
in accordance with the practice in such cases, and sai p a*“ 
prays for such other, further or different relief as to e „ 
shall seem just and proper, and for the costs of this ac ion'

In the answer filed on behalf of the Water Supply omp 
the averments of the complaint that the Pipe Wor s wa
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owner or holder of any right, title or interest in or to the said 
waterworks plant or any pipe constituting a part of said plant, 
was traversed. By leave of court an amendment was filed to 
the answer, in which the defendant set up the plea of res judi-
cata arising from the decree of the Circuit Court of Appeals in 
the creditors’ suit. The case was tried by the court without a 
jury, special findings of fact were made respecting the judg-
ment in the creditors’ suit, the conclusions of law being em-
bodied in the following decree:

“ It is adjudged that the plaintiff has not and never had any 
lien on the waterworks plant and property on which it claims 
such lien by its complaint in this action; that the defendant 
holds and owns said plant and property by claim and title par-
amount to and free and clear of any claim or lien of the plain-
tiff ; that the plaintiff is not entitled to any relief demanded in 
the complaint, as amended or otherwise.

“ It is further adjudged that this action be, and the same is 
hereby, dismissed for want of equity, and that the defendant 
do have and recover of and from the plaintiff the sum of sixty- 
three and dollars, its costs and disbursements in this action.”

On appeal, the Supreme Court of Wisconsin affirmed the 
judgment of the trial court. 105 Wisconsin, 48. A writ of 
error from this court was allowed by the Chief Justice of the 

npreme Court of Wisconsin. It was therein recited that in 
is suit there “ was drawn in question the validity and binding

e ect of a title, right and privilege claimed by the said National 
oun ry and Pipe Works, Limited, under authority exercised 
n. e ^^ed States, and decrees duly entered in the Cir-

. the United States for the Eastern District of Wis- 
th11^5 an<^ C< decision the said Supreme Court of

Wisconsin was against the right and privilege spe- 
j Se, UP by sa,id National Foundry and Pipe Works, Lim-

ited, under said authority and decrees.”

Xr. George H. Noyes for plaintiff in error.

hi. ^reine- f°r defendant in error, submitted on
> on which was also J/r. Jerome R. North.
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Mr . Jus tice  White , after making the foregoing statement, 
delivered the opinion of the court.

In order to clearly present the simple issue arising on this 
record for decision we have been obliged to make the forego-
ing lengthy statement of the facts which are involved in this 
unnecessarily protracted litigation.

When the allegations of the complaint by which this action 
was commenced are ultimately resolved, all the rights which 
they assert are embraced within the following propositions:

1. A contention that the Water Supply Company, by virtue 
of its acquisition from Andrews & Whitcomb, was a mere suc-
cessor corporation of the original Water Company, and became 
bound for all its indebtedness, including, of course, the debt due 
the Pipe Works, and this irrespective of the existence of a me-
chanics’ lien;

2. A claim that in virtue of the sale made in the mechanics’ 
lien suit after the decision of the Circuit Court of Appeals in the 
creditors’ suit and the final entry and execution of the mandate, 
the Pipe Works became the owner of the waterworks plant, en-
titled to the possession of the same, with a right, however, in 
the defendant as a junior lienholder to redeem by paying the 
indebtedness due the Pipe Works; and,

3. An assertion that if the Pipe Works had not become the 
owner of the waterworks plant in virtue of the sale made as 
just stated, that corporation, in any event, in virtue of its as 
serted mechanics’ lien, had been vested with a paramount ng 
as against the Water Supply Company, which it was the u y 
of a court of equity to enforce by compelling payment by ® 
defendant. .

In effect, these questions were all concluded adversely to e 
plaintiff in error by the court below, the rights embraced in e 
first proposition were decided to be without merit because 
facts disclosed the Water Supply Company to be an in ePe^ 
ent corporation and not bound as a successor company or 
indebtedness of the original Water Company. As this propo^ 
tion does not involve a Federal question, we may not review 
Indeed, the finality of the decision below on the su jec
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recognized by the plaintiff in error, since the assignment of 
error made in this court seeks to raise no question on such 
subject.

All the rights asserted by the plaintiff in error which are 
embraced in the second and third propositions were decided 
adversely below, on the ground that they were not open to 
inquiry, because concluded by the presumption of the thing 
adjudged, arising from the final decree in the creditors’ suit. 
And it is upon the asserted erroneous application by the court 
below of the plea of res judicata that all the Federal questions 
urged must, in effect, depend.

The proposition is that the court below denied due effect to 
a decree of the Federal court, by maintaining the plea of res 
judicata predicated on a decree of such court. This contention, 
apparently, is not that due effect was denied to the decrees of 
a Federal court, but that too great an effect was given. When, 
however, the proposition is stripped of the seeming confusion 
which arises from the form in which it is stated, it becomes clear 
that, ultimately considered, it really involves the assertion that 
the court below refused to give due effect to the decree of a 
. ederal court. This is so, because the proposition substantially 
is that the state court, in maintaining the plea of res judicata 
resulting from the decree in the creditors’ suit, denied the rights 
w ich were vested in the Pipe Works by virtue of the decree 
in the mechanics’ lien suit. The argument in substance is there- 
ore that as the rights under the mechanics’ lien decree were 

not impaired or destroyed by the decree in the creditors’ suit, 
e consequence of erroneously deciding that they were obliter- 
o y the decree in the creditors’ suit, was to refuse to give 

of th r*ghts vested in the Water Company as a result
A 6. ®cree its favor in the mechanics’ lien suit.

the S1 1S k^US demoristrated that the determination whether 
cp«cit°?r ei°w correctly applied the plea of res judicata ne- 
cree & our deciding whether due effect was given to the de- 
wh i-G mechanics’ lien suit, a Federal question is presented 
583 1S£Ur dUty t0 determine- Jacobs v. Marks, 182 U. S.

’ ; Hancock National Bank v. Farnum, 176 U. S. 640,
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645; Pittsburg &c. Railway Co. v. Long Island Loan & Trust 
Co., 172 U. S. 493, 507, and cases cited.

In order to correctly decide what was concluded by the de-
cision of the Circuit Court of Appeals in the creditors’ suit and 
the final decree entered in such cause, it must be ascertained 
who were the parties to that cause, what were the issues therein 
presented for adjudication and what was decided thereon. It 
is elementary that if from the decree in a cause there be uncer-
tainty as to what was really decided, resort may be had to the 
pleadings and to the opinion of the court in order to throw 
light upon the subject. Baker v. Cummings, 181 IT. S. 117; 
Last Chance Mining Co. v. Tyler Mining Co., 157 IT. 8. 
683, 688.

Conceding for the present that the face of the final decree in 
the creditors’ suit leaves uncertain exactly what was concluded, 
we will resort to the means of elucidation just referred to, viz., 
the pleadings and opinions rendered, in order to ascertain who 
were the opposing parties, what were the issues joined between 
them and the matters finally determined in the cause. So doing, 
it appears that the parties to the cause were the Pipe Works on 
the one side and Andrews & "Whitcomb and the Water Supp y 
Company and others on the opposing side. It also appears t a 
the following, among other controversies, were directly at issue 
in the cause : ,

1. Had the Pipe Works, as to Andrews & Whitcomb ana 
their privies, a lien upon the plant and franchise of the wa er 
works, arising from the sale of the pipe, the recording o 
claim for a lien and the recognition of such lien in the ecr 
of the Circuit Court of the United States in the mechanics 1 
suit, and this although the plant and franchise had come w 
the possession of Andrews & Whitcomb under the sa e in 
mortgage foreclosure suit ? . t i and

2. Was the mortgage referred to a valid instrumen > 
3. Was title vested in Andrews & Whitcomb tot .r

works plant and franchise by reason of the sale to t em 
the decree in the mortgage foreclosure suit ? , .

Between the parties we have named and upon the' 
stated it is free from doubt that it was decided t a
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& Whitcomb were lawfully in possession in virtue of the sale 
made in the mortgage foreclosure, and that under the law of 
Wisconsin there was no lien in favor of the Pipe Works as 
against Andrews & Whitcomb or their assigns upon the fran-
chise and plant in question arising either from the law of that 
State, the recording of the alleged lien or the decree rendered 
in the mechanics’ lien suit. It hence results that every claim 
of a Federal right here asserted is without merit and that the 
court below, in enforcing the principle of the thing adjudged, 
did not err, and of course did not refuse to give due effect to 
the mechanics’ lien suit decree.

It is insisted, however, that although these conclusions may 
be inevitable from a consideration together of the pleadings, 
the opinions and the final decree in the creditors’ suit, the con-
trary result is impelled if merely the final decree entered by 
the Circuit Court upon the mandate of the Circuit Court of 
Appeals is taken in view. The argument is that as the decree 
is unambiguous it is the law of the case, and resort cannot be 
had to other sources of information. In effect, the contention 
comes to this, that although it may be patent that the issues 
between the parties, as above stated, were determined, yet as 
the decree entered by the Circuit Court failed to express such 
conclusion, the parties are bound by the decree as entered, as 

ey did not avail themselves of a proper remedy, by manda-
mus or otherwise, to correct the frustration of the results of 

e ^e°mious of the Circuit Court of Appeals, which the argu-
ment necessarily assumes must have been brought about by the 
decree made by the Circuit Court.

ut the decree of the Circuit Court does not support the con-
cn ion based upon it. That decree, in express terms, dismissed 

e creditors’ bill as to Andrews & Whitcomb and the Water 
Jipp y Company, for want of equity, without any qualification 
title6!61,7^011 whatever. Ih in express terms passed the legal 
stat' ° rea^ es^e uPon which was located the pumping 
q o  mn and wells of the Water Company to the Water Supply 
tran as. assignees of Andrews & Whitcomb, such 
mort bein° ^eo^are<I to be made by virtue of the

8age to Andrews & Whitcomb and the sale to them in
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their mortgage forclosure suit. It is true that in the clause 
making this transfer it was declared that it was “ without prej-
udice to any right which said plaintiff . . . may have 
under their mechanics’ lien decree or otherwise to redeem from 
said instruments of mortgage or either of them or from the 
sale under the proceedings to foreclose the same.” But this 
was a mere reservation of the right to redeem, if any existed. 
It left the Pipe Works in the position where, if its right had 
not been foreclosed as the necessary consequence of the dis-
missal of the bill for want of equity, it would not be so fore-
closed in consequence of the specific direction for the transfer 
of the legal title to the property. In other words, the Circuit 
Court, in complying with the positive directions of the Circuit 
Court of Appeals, but refused to interpret specifically the scope 
and effect of the mandate of the appellate court, and left that 
mandate to operate in its own language. At best, the reserva-
tion, when considered in connection with the other portions of 
the decree, can only have the effect of creating an uncertainty 
as to what was intended, and this being the case, resort to the 
proper sources of information, to which we have already alluded, 
dispels the doubt and leaves the matter free from difficulty. 
And this conclusion is equally made imperative by a considera-
tion of the memorandum opinion of the Circuit Court set ou 
in our statement of the case—relating to the drawing of t e 
proposed final decree. From that document it is made c ear 
that the Circuit Court simply declined, in drawing the decree, 
to construe the opinions of the Circuit Court of Appeals, an 
therefore deemed that it discharged its duty by obeying e 
mandate to dismiss the bill for want of equity, without a 10© 
any provision which might be construed as adding to or ta w 
away from either of the parties to the record any right w i 
had been established in virtue of the judgment of the d ® 
Court of Appeals. . n

Another contention remaining to be considered is a 
though the court below correctly applied the princip e ° 
judicata, it yet, in granting affirmative relief, dec me o ^.g 
due effect to the decree in the mechanics’ lien suit, 
subject the argument is that although as regards n
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Whitcomb and the Water Supply Company, it be recognized 
that it had been conclusively determined that the Pipe Works 
had no mechanics’ lien whatever, yet as such lien was finally 
decreed in the creditors’ suit as against the water company, 
because of the thing adjudged arising from the decree in the 
mechanics’ lien suit, therefore a right to redeem from the sale 
to Andrews & Whitcomb existed, and such right was nullified 
by the broad grant of affirmative relief made in this cause by 
the court below. W hether the pleadings in the cause justified 
a grant of affirmative relief, considered as a mere question of 
practice, presents no Federal question. The claim that because 
by the thing adjudged it is indisputable that the PipeWorkshad 
a lien against the water company, it therefore follows that there 
is still a right to redeem as against Andrews & Whitcomb and 
the Water Supply Company, even although it was established 
by the effect of res judicata arising from the creditors’ suit, 
that the lien as to the parties named was inoperative and a 
nullity, is but another form of asserting that the decree in the 
ci editors’suit was not res judicata between the PipeWorks and 
Andrews & Whitcomb and the Water Supply Company.

In conclusion, we need only remark that the observations 
just made are equally applicable to the elaborate contention, in 

e brief of counsel, that as the mechanics’ lien suit was pend-
ing in a Federal court when Andrews & Whitcomb instituted 

eir foreclosure proceedings in the state court, the Federal 
court had exclusive jurisdiction of the res, and the state court 
was without power in the premises. The validity of the title 
s l*'1?6 h" Andrews & Whitcomb to have resulted from the 
isqn ° \ th® mortgage foreclosure suit having been an 
ino-6 a * • ec^e(^ the creditors’ suit, the contention now be- 
invaba-f° *an<^ ad. °t^er grounds supposed to establish the 
itors’1 1 7 ° !UCh should have been presented in the cred- 
waived*15 SUCh aS were n°t must be deemed to have been 
rendprJr/1-11 concluded and foreclosed by the judgment 

e in such issue. Dowell v. Applegate, 152 U. S. 327,343.

Affirmed.
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CAPITAL CITY DAIRY COMPANY v. OHIO.

ERROR TO THE SUPREME COURT OF THE STATE OF OHIO.

No. 45. Argued April 19,22,1901.—Decided January’s, 1902.

The judgment of the state court in this case was based upon the considera-
tion given by it to all the asserted violations of the statutes jointly, and 
hence no one of the particular violations can be said, when considered 
independently, to be alone adequate to sustain the conclusions of the court 
below that a judgment of ouster should be entered.

The contention that the statutes of Ohio in question are repugnant to the 
commerce clause of the Constitution is without merit. Those statutes 
were, the act of 1884, the act of 1886, and the act of 1890, all referred to 
in the opinion, and all relating to the sale of drugs or articles of food, and 
especially oleomargarine.

The Fifth Amendment to the Constitution operates solely on the National 
Government, and not on the States.

The legislature of Ohio had the lawful power to enact the statutes in ques-
tion, and so far as they related to the manufacture and sale of oleomar-
garine within the State of Ohio by a corporation created by the laws of 
Ohio, they were not repugnant to the Constitution of the United States.

This court, on error to a state court, cannot consider an alleged Federa 
question, when it appears that the Federal right thus relied upon had 
not been, by adequate specification, called to the attention of the state 
court, and had not been considered by it, it not being necessarily involve 
in the determination of the cause.

The  case is stated in the opinion of the court.

Mr. Thomas Diving Steele for plaintiff in error.

J/?. AI B. Dillon for defendant in error. Mr. John DL. Sheets 
was on his brief.

Mr . Just ice  White  delivered the opinion of the court.

By a law of the State of Ohio, enacted in 1884, it was made 
the duty of every one manufacturing or exposing for sa e any 
drug or article of food included in the provisions of the ac 
furnish, on demand, to the person who should apply f°r an
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tender the value of the same a sufficient sample to enable an 
analysis to be made. This law is compiled in Bates’ Annotated 
Ohio Statutes, sec. 4200-7.

By the provisions of another statute, enacted in 1886, and 
amended in 1887, it was made unlawful to sell or offer for sale 
or exchange any substance purporting, appearing or represented 
to be butter or cheese, or having either the semblance of butter 
or cheese, not wholly made of pure milk or cream, salt and 
harmless coloring matter, unless done under its true name, and 
it was exacted that each package should have distinctly marked 
upon it, in the manner pointed out in the statute, the true name 
of the article and its constituent ingredients. And it was further 
forbidden, in the marking, to use any words or combination of 
words indicating that the article was either butter, cream or 
dairy product. This statute is compiled in Bates’ Annotated 
Statutes of Ohio, sec. 4200-30.

In 1890 it was further provided that no person should manu-
facture within the State, or should offer for sale therein, whether 
manufactured therein or not, any substance made out of any 
animal or vegetable oil, not produced from unadulterated milk 
or cream from the same, in imitation or semblance of natural 
utter or cheese produced from butter, unadulterated milk or 

cream. The terms butter and cheese, as defined in the statutes 
were declared to be articles manufactured exclusively from pure 
y11 or cream, or both, with salt, and with or without any 
Harmless coloring matter.

It was provided, however, in this act that nothing therein 
on ne shall be construed to prohibit the manufacture or 

e ot oleomargarine in a separate and distinct form and in such 
fromUer aS advise the consumer of its real character, free 
like C°i°rin» matter or other ingredient causing it to look 
comni t0 be butter’ as above defined.” This statute is 

Bates’Annotated Statutes of Ohio, sec. 4200-13-14. 
shall m was further enacted that “no person
have acture’ °®er or expose for sale, sell or deliver, or 
Wffarin?8 POs^essi°n with intent to sell or deliver, any oleo- 

W ic contains any methly (methyl) orange, butter
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yellow, annotto aniline dye, or any other coloring matter.” 
Bates’ Annotated Statutes, sec. 4200-16.

On January 27, 1893, the plaintiff in error was incorporated 
under the general laws of the State of Ohio, “ for the purpose 
of manufacturing, selling and dealing in oleomargarine, and 
the materials and utensils employed in the manufacture, stor-
age and transportation thereof, and all things incident thereto.”

Under this charter the corporation thereafter carried on its 
business in the State of Ohio.

On April 12, 1898, proceedings in quo warranto were begun 
in the Supreme Court of the State of Ohio by the attorney 
general of that State to forfeit the franchise of said corpora-
tion and for the appointment of trustees to wind up its affairs. 
The relief demanded was based on the charge : That the corpo-
ration had “ continuously since about the time of its creation, 
up to the present day, within this State, . . . offended 
against the laws of this State, misused its corporate authority, 
franchise and privileges, and assumed franchises and privileges 
not granted to it, and has assumed and exercised rights, privi-
leges and franchises specially inhibited by law ” in enumerated 
particulars. The specifications of the petition are reproduced 
in the margin.1

1 First charge. Said defendant corporation has, during the times an a 
the places aforesaid, manufactured and sold an article in imitation an 
semblance of natural butter; which said article was made out of an'm^ 
and vegetable oils and compounded with milk or cream and both, w w 
said article was not then and there in separate and distinct foim 
such a manner as would advise consumers of its real character, a 
not free from coloring matter or other ingredients causing it to oo 
and appear to be butter, and said article was not butter, but was an ar 
made in imitation and semblance thereof. nlaces

Second charge. The defendant corporation has, at the times anan(j 
above mentioned, manufactured and has offered and exposed or 
has sold and delivered and had in its possession with the intent 
deliver oleomargarine in large quantities—as your relator is 1 
quantities from ten thousand to twenty thousand pounds t 
which said oleomargarine contained coloring matter, to wit, an 
other coloring matter unknown to relator. an(j at

Third charge. The said defendant corporation, during t e mi 
the places above stated, has manufactured and sold a substance
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The defendant answered, its defences being reiterated under 
seven different headings. It suffices for the purposes of the is-
sues now before us to summarize the answer as follows:

It traversed all the facts alleged in the petition except as ad-
mitted in the answer. It expressly denied that the corporation 
had abused or misused its corporate powers. It admitted that 
the corporation had been engaged under its charter in the 
manufacture and sale of oleomargarine. It denied that any 
such product had been offered for sale as an imitation of butter 
and without being plainly marked in conformity with the laws 
of the State of Ohio and the laws of the United States. It de-
nied that the corporation had refused to deliver samples of its 
products to the duly qualified inspector and agent of the State, 
as alleged in the fourth charge of the petition, and averred that 
the entire matter alleged in the fourth charge was based upon

and appearing to be butter and having the semblance of butter, but which 
substance was not butter, but was oleomargarine; but the packages, rolls 
an parcels thereof were not distinctly and durably stamped, or painted, 
or stenciled, or marked in the true name thereof in the ordinary bold-faced 
capital letters required by the act of May 17, 1886, entitled “ An act to pre-
vent the adulteration of and deception in the sale of dairy products, etc.” 
(83 0. L. 178.)

Fourth charge. Said defendant corporation has refused and still refuses 
e iver and furnish'to the duly appointed, qualified and acting inspector 
agent of the dairy and food commissioner of this State any sample or 

quantity of the oleomargarine manufactured by it, although duly demanded 
oth lm aUd Va^ue th® same for a ten-pound package thereof or any 
conf rea®ona^e quantity thereof was tendered it for the analysis thereof, 
vide^1^' ° 8ec^on th® act of March 20, 1884, entitled “ An act to pro- 
defendaTh" a<^u^erat’on of food and drugs,” (81 O. L. 67,) and said 
to ente^' t re^Use^ an<^ refuses to permit said inspector and agent 
still reft]111 ° fact°ry f°r anV PurP°se whatsoever, and has refused and 
DrnHnnJ1868 Permit him to examine or cause to be examined any of the 
Products manufactured by it

in the fir 8a^ vi°iations of the laws of this State as set forth
said defe8 d SeC0n^’ third and fourth charges have been made and done by 
law and fo^T corPorati°n with full knowledge of the said violations of 
evading tlT exPresse^ purpose and intent of violating said laws and 
and other g.8aTne an<^ ^°r ^ie PurPose deceiving the people of this State 
act of Mar h rea^ character of its said product, contrary to the
dairy prod'C t ’ en^^e<^’ ” ac^ to prevent deception in the sale of

nets and to preserve public health.” (87 O. L. 51.)
VoL- CLXXXIII—16
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a personal difficulty which happened on one isolated occasion 
between an officer of the corporation and one of the agents of 
the dairy and food commissioners “ who was not an assistant 
commissioner.”

The answer admitted that for a brief period between Janu-
ary 1, 1898, and March 1, 1898, the corporation had manufac-
tured oleomargarine and colored it with a coloring matter 
known as annotto, which was entirely harmless; that this was 
done in midwinter; that the effect of such use was to give the 
oleomargarine a yellow color; that the butter made at that 
period of the year was not naturally yellow, and that therefore 
the use of the coloring matter did not cause the oleomargarine 
to look like natural butter; on the contrary, it was averred 
that oleomargarine cannot be made so as to look unlike butter 
unless the manufacturer is allowed to color it; that all the oleo-
margarine thus manufactured during the period stated was 
made not for sale in the State of Ohio, but for sale in other 
States, and was wholly sent out of the State of Ohio to such 
other States; that the statutes of the State of Ohio enacted 
in 1890 and 1894, above referred to, did not forbid the use in 
the manufacture of oleomargarine of a harmless coloring mat-
ter, but that if they did they were repugnant to the constitution 
of the State of Ohio and to section 8 of article I of the Consti 
tution of the United States and section 1 of the Fourteen 
Amendment of that Constitution. ,

The answer additionally alleged that as the statutes w ic 
it was alleged had been violated imposed criminal pena ies, 
the proceeding in quo warranto to forfeit the charter wa 
authorized, at least until a previous criminal conviction or 
acts complained of had been obtained. The portion o . 
answer setting up this defence concluded as follows. 
that this proceeding is in contravention of the Consti u io 
the United States.” . t d the

A demurrer was filed to the defences, 
repugnancy to the constitution of the State and o e।
States of certain of the statutes charged to have een 
but no action seems to have been taken upon sue el^-xerated

A reply was filed in which the State substantia y r
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the allegations of the petition, taking issue with the claim that 
the company had used only a harmless coloring matter for a 
short period and in oleomargarine intended solely for sale out-
side of the State of Ohio. The reply also took issue with the 
claim that the natural color of oleomargarine was a light yel-
low, and it was also denied that oleomargarine “ cannot be 
made to look ‘unlike’ butter, unless the manufacturer is al-
lowed to color it.”

The case was heard “ upon the petition and answer, testimony, 
and arguments of counsel.” The Supreme Court of Ohio found 
the averments of the petition to be true, and entered a decree 
ousting the corporation from its corporate rights, privileges 
and franchise, adjudging that it be dissolved, and appointing 
two trustees for the creditors and stockholders of the corpora-
tion to wind up its affairs. 62 Ohio St. 350. The court, on 
the day this opinion was announced, entered an order, which it 
declared was made a “ part of the record of this case,” in which 
it was stated that at the request of the defendant it was cer-
tified that in deciding the case the court had found it necessary 
to consider whether the Ohio act of 1884 providing for the fur- 
ms ing of samples, that of 1886 as amended in 1887 requiring 
1 „0°’eoraar®ar^ne to be marked in a specific manner, the act of 

0 forbidding the manufacture and sale of any oleomarga- 
nne colored to look like butter, as well as the act of 1894 for- 

mg the use of coloring matter in oleomargarine, were not 
epugnant to the third clause of section 8 of article I of the 
ons itution of the United States conferring upon Congress the 
ower to regulate commerce and to the Fifth and Fourteenth 

tain6,} ^en^s ^bat instrument, and that the court had sus- 
tinn r* k va^ity °f toe statutes, although their unconstitu- 
w a aj ^een assertod by the defendant. A writ of error 
Ohioa °We Jus^ce of the Supreme Court of

mpnt Jp6 disPosin& the controversies presented by the assign- 

ant in . ls necessary to notice a motion of the defend-
as thp err°r o dismiss. It is predicated upon the ground that 
ute in • 6 °W f°ur,d the defendant had violated the stat- 

e using to furnish samples as required by the law of
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1884, this affords adequate support for the judgment of ouster, 
irrespective of any substantial Federal question. It is true in 
the pleadings it was not asserted that the provision of the Ohio 
law requiring the delivery of samples was repugnant to the Con-
stitution of the United States, but in the certificate made by the 
Supreme Court of Ohio on the day its opinion was announced, 
it is certified that for the purposes of the decision of the case it 
became necessary to determine whether the act of 1884, provid-
ing for the delivery of such samples, was repugnant to the Con-
stitution of the United States. Conceding that the certificate 
can only serve to aid in elucidating whether a Federal question 
was presented by the record, and that such certificate cannot 
independently in and of itself import into the record such a 
question when not otherwise properly inferable from the record, 
we do not think the motion to dismiss is well taken. We can-
not, from an inspection of the opinion of the Supreme Court of 
the State of Ohio, conclude that the judgment of ouster which 
that court rendered was predicated alone upon the fact that the 
defendant had failed to deliver samples as required by the stat-
ute. On the contrary, we think the context of the opinion o 
the court demonstrates that the judgment against the corpora-
tion was based upon, not alone the mere failure to deliver t e 
samples, but because of that failure as connected with an ex 
plained by the acts of the corporation in continuously, an as 
declared by the court flagrantly, violating not one but mos o 
the other statutes relied on. In other words, we think t a « 
judgment of the state court was based upon the consi era io 
given by it to all the asserted violations of the statutes join > 
and hence no one of the particular violations can be sai , w 
considered independently, to be alone adequate to sus ain 
conclusions of the court below that the judgment o 0 
should be entered. We come then to the principa con e 
which the record presents, the asserted repugnancy o 
fore-mentioned statutes of the State of Ohio to the ons
of the United States. -i j eX-

At the outset, it is apparent that all the statutes assai 
cept the act of May 16,1894, were on the statute oo 
State at the date when the provisions of the genera
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tion law of the State were taken advantage of. The question 
thus at once arises whether the corporation can be heard to as-
sail the validity of the statutes which were in force when it 
voluntarily caused itself to be incorporated. We do not, how-
ever, pursue this thought further, since it is impossible to sep-
arate, for the purposes of the questions here arising, the laws 
existing at the time of the charter from the act of 1894, which 
was enacted after the incorporation.

The contention that the statutes in question are repugnant 
to the commerce clause of the Constitution is manifestly with-
out merit. All the acts of the corporation which were com-
plained of related to oleomargarine manufactured by it in the 
State of Ohio, in violation of the laws of that State, and there-
fore operated on the corporation within the State and affected 
the product manufactured by it before it had become a subject 
of interstate commerce. Kidd v. Pearson, 128 U. S. 1; Z7ni- 
ted States v. E. C. Knight Co., 156 U. S. 1. It results that the 
plaintiff in error is not in a position to assail the validity of the 
statutes, because of their supposed operation upon interstate 
commerce, and we are not called upon to express an opinion 
respecting the constitutionality of the statutes upon this as-
sumption.

The contention that the statutes in question violate the Fifth 
mendment to the Constitution of the United States need not 

e dwelt upon, as it is elementary that that amendment oper-
ates solely on the National Government and not on the States.

wwn v. New Jersey, 175 U. S. 172, 174, and cases cited.
e inquiry then is this: Do the provisions of the Ohio stat-

es w ich, allowing the manufacture and sale of oleomargarine 
it tnl r^e1irom any c°lonng matter or other ingredient causing 
and °h* °r aPPear to be butter as defined in the statute, 
within th ’ m°reover’ exPressly forbids the manufacture or sale 
methlUl 6 $tate any oleomargarine which contains any 
($1 y ’ orange, butter yellow, annotto, aniline dye or any other 
States^ matter’ contravene the Constitution of the United 

orinff Pr°Positi°n is that as by the Ohio statutes harmless col- 
a er is permitted to be used in butter, the effect of
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prohibiting the use of such harmless ingredients in oleomarga-
rine is to deprive the manufacturer of oleomargarine of the 
equal protection of the laws and to take from him his property 
without due process of law.

The Supreme Court of Ohio, however, having before it the 
evidence introduced upon the issues of fact made in the plead 
ings, held that oleomargarine was an article which might easily 
be manufactured so as to be hurtful, and thus result in fraud 
upon and injury to the public, and that the inhibition of the 
use of coloring matter in oleomargarine was a reasonable police 
regulation tending to insure the public against fraud and injury. 
The purpose of the legislature in permitting the use of harm-
less coloring matter in butter and requiring that oleomargarine 
be sold in its natural state, was declared not to be for the pur-
pose of discriminating in favor of butter but to provide a ready 
means by which the public might know that an article offered 
for sale was butter and not oleomargarine.

It cannot in reason be said, as a mere matter of judicial in-
ference, that such regulations for such purpose were a mere ar 
bitrary interference with rights of property, denying the equa 
protection of the laws or that they amounted to a taking o 
property without due process of law. It follows that the legis-
lature of Ohio had the lawful power to enact the regulations. 
Gundling v. Chicago, 177 U. S. 183. Indeed, the controversy 
is governed by the decisions in Powell v. Pennsylvania, 
U. S. 678, and Plumley v. Massachusetts, 155 IT. b. 4 . 
the Powell case a statute absolutely forbidding the manu ac ure 
and sale in the State of Pennsylvania of oleomargarine w 
held valid, because designed to prevent fraud. Speaking o 
case in Schollenberger v. Pennsylvania, 171 IT- 8.1, 1S c 
said (p. 15):

“ That case did not involve rights arising under the comme 
clause of the Federal Constitution. The article was manU 
tured and sold within the State, and the only question was 
as to the police power of the State acting upon a subjec a 
within its jurisdiction.” . .,

In the Plumley case, the power of the State, m e°x , 
for the prevention of deception in the manufacture an



CAPITAL CITY DAIRY CO. v. OHIO. 247

Opinion of the Court.

imitation butter, was held to extend to the prohibition, of the 
sale of oleomargarine artificially colored so as to look like yel-
low butter, although brought into Massachusetts from another 
State.

Applying the principles enunciated in the cases to which we 
have just referred, it results that the Ohio statutes under con-
sideration, in so far as they relate to the manufacture and sale 
of oleomargarine within the State of Ohio by a corporation 
created by the laws of Ohio, were not repugnant to the Consti-
tution of the United States.

We have previously stated that in the answer of the defend-
ant it was asserted that the remedy for the alleged violations 
of the Ohio statutes whose constitutionality was assailed, was 
by a criminal proceeding and not by an action in quo warranto 
for the purpose of forfeiting the charter of the defendant, and 
that in said pleading it was averred in general terms that “ this 
proceeding” was “ in violation of the Constitution of the United 
States.” Under the assumption that the general reference to 
the Constitution just adverted authorizes this court to pass upon 
t em, two Federal questions are elaborately pressed upon our 
attention. They are:

irst. That as the acts done by the corporation which are 
complained of were by the statutes of Ohio made the subject 
o criminal penalties, such acts could not be availed of as the 
asis of civil proceedings in quo warranto until in any event 

t ereto there had been criminal conviction, without deny-
ing o the defendant the equal protection of the laws or taking 

s property without due process of law contrary to the Four-
teenth Amendment.
a^d;?at aPP°^ntment of trustees to wind up the 
twinf18 ° j e corPorati°n as a consequence of the judgment of 
traofP ?r° UC^ n°t 0n^T results, but also violated the con- 
amoiinpaUSe+° Constitution of the United States, because 
whinh ? aU ^mPa^rment of the obligations of the contract 
concedPiWh ^rter -^ie corPoration had engendered. It is 
inffs in a t e Ohio statute which authorized the proceed- 
Dowpr« ^U<a w^ran ^° f°r any abuse or misuse of corporate 

, an w ic empowered the court, if it decreed against
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the defendant, to appoint trustees to liquidate the affairs of the 
corporation, was a part of the general law of Ohio at the time 
the defendant corporation was organized. The contentions, 
then, reduce themselves to this, that the contract rights of the 
corporation arising from the charter were denied and the Four-
teenth Amendment to the Constitution was violated because 
the corporation was subjected to the general laws of Ohio, which 
became impliedly a part of the charter. Whilst thus to bring 
the propositions to their ultimate analysis may be wholly ade-
quate to dispose of them, we do not pass upon them, since they 
do not properly arise for decision on this record.

It is settled that this court, on error to a state court, cannot 
consider an alleged Federal question, when it appears that the 
Federal right thus relied upon had not been by adequate specifi-
cation called to the attention of the state court and had not been 
by it considered, not being necessarily involved in the deter-
mination of the cause. Green Bay & Miss. Canal Co. n . Patten 
Paper Co., 172 U. S. 52, 67; Oxley Stave Co. v. Butler Co., 166 
U. S. 648, 654, 655, and cases cited. Now, the only possible 
support to the claim that a Federal question on the subject under 
consideration was raised below, was the general statement in 
the answer to which we have already adverted, that, “ this pro-
ceeding is in violation of the Constitution of the United States. 
Nowhere does it appear that at any time was any specification 
made as to the particular clause of the Constitution relied upon 
to establish that the granting of relief by quo warranto wou 
be repugnant to that Constitution, nor is there anything in f ® 
record which could give rise even to a remote inference 
the mind of the state court was directed to or considere t 
question. On the contrary, it is apparent from the recor a 
such a contention was not raised in the state court. 
although at the request of the defendant below, the plain i 1 
error here, the state court certified as to the existence o 
Federal questions which had been called to its attention a. 
which it had decided, no reference was made in the cer i 
to the claim of Federal right we are now considering.

The foregoing considerations are equally applica e o 
proposition that the obligations of the contract engen ere
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the charter were impaired by the appointment by the court of 
liquidating trustees. Indeed, though the appointment of such 
trustees was expressly prayed in the petition, the record does 
not even suggest that a constitutional question in respect to 
such appointment was raised or called to the attention of the 
court below.

Judgment affirmed.

GREENE v. HENKEL.

APPEAL FROM THE UNITED STATES CIRCUIT COURT FOR THE SOUTH-

ERN DISTRICT OF NEW YORK.

Argued November 26,27,1901. —Decided January 6,1902.

A fair interpretation of the language used by the District Judge in the 
court below in granting the application for a warrant of removal from 
New York to Georgia shows that from the evidence he was of opinion 
that there existed probable cause, and that the defendants should there-
fore be removed for trial before the court in which the indictment was 
found.

In proceedings touching the removal of a person indicted in another State 
which he is found to that in which the indictment is found 

is court must assume, in the absence of the evidence before the court 
e ow, that its finding of probable cause was sustained by competent 

evidence.
It is not a condition precedent to taking action under Kev. Stat. § 1014 that 

an indictment for the offence should have been found.
de an indictment does not preclude the Government, un-

. V tek § 1014, from giving evidence of a certain and definite 
in re ®0Qcerning the commission of the offence by the defendants 
j 5 . ^ar -4.° ^mes’ and circumstances which are stated in the in-

Uno th^n 1 86 leSS minuteness and detail.
order fn be decided is, whether the judge who made the
if he bed lem°Tal defendants had jurisdiction to make it; and 
is not one ^5aeS^on whether upon the merits he ought to have made it 

The indictm^ /°1 rev*ewed by means of a writ of habeas corpus.
certified bv^l m CaSe ^r^ma fac^e good, and when a copy of it is 
§1014 is i °®5er’ a magistrate acting pursuant to Rev. Stat,
a com’netent-V treafcinS ^e instrument as an indictment found by

an jury, and is not authorized to go into evidence which
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may show or tend to show violations of the United States statutes in the 
drawing of the jurors composing the grand jury which found the indict-
ment.

By a removal such as was made in this case the constitutional rights of the 
defendants were in no way taken from them.

This  case is brought here by the appellants for the purpose 
of obtaining a review of the order of the Circuit Court of the 
United States for the Southern District of New York denying 
their application for a writ of habeas corpus. The proceeding 
which led up to the application for the writ was commenced 
under section 1014 of the Revised Statutes, which reads as fol-
lows :

“ For any crime or offence against the United States, the 
offender may, by any justice or judge of the United States, or 
by any commissioner of a Circuit Court to take bail, or by any 
chancellor, judge of a Supreme or Superior Court, chief or first 
judge of common pleas, mayor of a city, justice of the peace, 
or other magistrate, of any State where he may be found, and 
agreeably to the usual mode of process against offenders in such 
State, and at the expense of the United States, be arrested and 
imprisoned, or bailed, as the case may be, for trial before such 
court of the United States as by law has cognizance of the*of- 
fence. Copies of the process shall be returned as speedily as 
may be into the clerk’s office of such court, together with the 
recognizances of the witnesses for their appearance to testi y 
in the case. And where any offender or witness is committ 
in any district other than that where the offence is to be trie , 
it shall be the duty of the judge of the district where such o$ 
fender or witness is imprisoned seasonably to issue, and of t e 
marshal to execute, a warrant for his removal to the distnc 
where the trial is to be had.”

The appellants were at the time of the commencemen o 
the proceeding non-residents of the State of Georgia, one o 
them being a resident of the State of Connecticut, t"'0,JeS* 
ing in the State of New York and one in the State o 
chusetts. The proceeding was inaugurated in the ou e 
District of New York, where one of the assistants o t e 
ted States district attorney for that district, on Decern er ,
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1899, made a sworn complaint in writing before United States 
Commissioner Shields, residing in that district, which complaint 
in substance charged upon information and belief the commis-
sion by the defendants, in the Southern District of Georgia, of 
the crime of conspiracy to defraud the United States of divers 
large sums of money, by means of a fraudulent scheme devised 
by the defendants together with one Oberlin M. Carter, a cap-
tain of the corps of engineers, United States Army; that the 
scheme was first devised and put in operation in the Southern 
District of Georgia in or about the year 1891, and had been 
continuously in process of execution there by the defendants 
from that time until October 1, 1899. The complaint also re-
cites, with some detail, certain acts of the defendants by which 
the conspiracy was effectuated and accomplished, and it also 
stated that complainant’s belief in regard to the charge made 
by him was based upon information contained in an indictment 
found by the grand jury of the United States District Court for 
the Southern District of Georgia, on December 8, 1899, and he 
alleged that bench warrants had been issued for the arrest of 
the defendants from the clerk’s office of that court on Decem-
ber 9,1899, and he was informed and believed that the defend-
ants were then in the Southern District of New York. A 
certified copy of the indictment was attached and made a part 
o the complaint before the commissioner, who thereupon issued 
a warrant reciting the substance of the complaint, and directing 

e an est of the defendants and their production before him to 
be dealt with according to law.

The defendants upon being notified of the issuing of the war- 
an s at once appeared before the commissioner and asked for 

In ^arnma^on’ pending which they were enlarged upon bail, 
nla* i course ^e examination, and in addition to the com- 
thJq a £eady nrnde, the assistant United States attorney for 
donned- New York on January 13, 1900, filed a
ant« 10^ ^ihng certain acts of one or more of the defend- 
sniraJ^ b-V them in order to effect and further the con- 
complaint ^n^c^men^ referred to in his original

P u the examination, the defendants offered evidence tend-
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ing to show a want of probable cause for believing them guilty 
of the charge made by the assistant district attorney. All evi-
dence of this nature was objected to by counsel for the Govern-
ment and was excluded by the commissioner, who held that the 
indictment found in the district court in Georgia was conclusive 
evidence of probable cause, and that the only further evidence 
necessary was proof identifying the defendants as being the 
parties mentioned in the indictment, and this proof being given, 
the commissioner committed them to the custody of the marshal 
of the Southern District of New York until a warrant for their 
removal to the Southern District of Georgia should issue by the 
United States District Judge for the Southern District of New 
York, or until they should otherwise be dealt with according to 
law.

Application was thereupon made by the district attorney to 
the United States District Judge for the Southern District of 
New York for an order for the removal of the defendants under 
section 1014 of the Revised Statutes. At the hearing upon such 
application the defendants maintained that the commissioner 
should have received the evidence of want of probable cause, 
which they offered, and thereupon the District Judge made an 
order that, “ after hearing on exceptions and on application for 
order of removal, ordered that the matter be referred back to 
the commissioner for taking further competent testimony as of-
fered by either party in accordance with the opinion filed 
herein.”

In the opinion which he filed the District Judge held that 
the defendants were not concluded by the indictment, but were 
entitled to introduce evidence before the commissioner to show 
want of probable cause for believing them guilty of the offence 
charged.

Pursuant to the order of the District Judge, the defendan s 
again appeared before the commissioner, and a large amoun 
testimony pro and con was then taken by him on the question 
as to probable cause for believing the defendants guilty of t e 
commission of the offence charged, as well as testimony concern 
ing certain alleged irregularities in the drawing and organi 
tion of the grand jury which found the indictment upon w c
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the removal of the defendants is sought. The irregularities 
consisted of alleged violations of the statute in relation to the 
drawing of jurors for the courts of the United States, (section 2 
of the act of June 30, 1879, 21 Stat. 43,) and were, as the de-
fendants claimed, of such character as to render the organiza-
tion of the grand jury illegal and to prevent such illegal body 
from finding any valid indictment. After all the testimony 
was in that either party desired to produce, the commissioner 
on March 21,1901, again committed the defendants to the cus-
tody of the marshal by an order, in which he stated that, “ af-
ter full and fair examination touching the charge in the annexed 
warrant named, it appears from the testimony offered that there 
is probable cause to believe the defendants guilty of the charges 
therein contained.” Application was then made to the District 
Judge for an order of removal, which application was opposed 
by the defendants on the ground that the evidence showed that 
there was no probable cause for believing them guilty of the 
charge, and also because the indictment spoken of was wholly 
void on the grounds mentioned. After argument the judge 
decided that as to the objections of illegality in the drawing of 
the grand jury, they could be heard before the trial court, and 
its decision thereon, if erroneous, could be corrected in the reg-
ular course of appeal. Upon the subject of the evidence regard-
ing probable cause the judge in the course of his opinion stated 
as follows:

The commitment by the commissioner and his finding of 
probable cause have been made after an extremely full hearing 
of all the evidence offered on both sides. No evidence reason- 
a. ly pertinent has been rejected. Objection is made that ir- 
re evant and incompetent evidence offered by the Government 
was received by him ; but, as stated in the former decision, the 
evi ence receivable in such preliminary examinations is not to 

e s nctly limited by the technical rules applicable upon the 
a trial; and upon a charge of fraud, or of conspiracy to de- 

lo^ a a S0Tnevvhat wide latitude in the testimony is always al- 
in^61 eVen °n hearingj for the purpose of showing the 
of eU a* e Pr00^ ^le charges in this case does not consist 

any irect and certain testimony of the commission of the
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offences charged, but rests upon many facts and circumstances 
in a long course of dealing, from which it is claimed that the 
inference of an unlawful intent to defraud the Government must 
reasonably be inferred ; and the bills alleged to be fraudulent in 
the last counts of the indictment are claimed to be fraudulent, 
not so much because they were not according to contract, as be-
cause the contracts themselves were fraudulent, and procured 
through a fraudulent conspiracy with Captain Carter, an em-
ployé of the Government. Considering the nature of the case, 
therefore, I find no such objections to the testimony admitted 
by the commissioner as to vitiate his findings or require recon-
sideration by him.

“ As respects the finding of probable cause, I have carefully 
considered the very extended briefs and arguments of counsel, 
and have examined the voluminous evidence with a view to as-
certain whether there was competent evidence before the com-
missioner sufficient in itself to sustain his finding of probable 
cause. Under the rule above stated, it is not for the judge, on 
an application for removal, to compare different parts of the 
testimony in order to determine their relative weight, or to 
substitute his own judgment for that of the commissioner, even 
though it might on the whole evidence be different. By this, 
however, I do not mean to be understood as expressing any 
opinion whatsoever on the merits of the case. The defendants 
have given a great deal of evidence tending to show that their 
contracts were fairly obtained, their work well and honestly 
done, and that the Government has not been defrauded a dol-
lar.

“ The Government, on the other hand, has given evidence 
tending to a contrary conclusion ; and it has shown beyon 
question that Captain Carter, the employé of the Government 
and the engineer in immediate charge of the work on the Gov 
ernment’s behalf, had for several years immediately preceding 
the contracts referred to in the indictment received from t e 
contractors continuously, through his father-in-law, in many 
divisions of profits, one third of the final net proceeds of eac 
contract remaining for division among the chief contractors; 
and that this one third amounted in the aggregate to over
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$700,000. This, it is claimed, gives significance and meaning 
to many other facts in evidence showing a fraudulent and il-
legal combination between the defendants and Captain Carter 
to benefit themselves at the expense of the Government, and to 
procure the allowance and payment of excessive and fraudu-
lent bills by means of contracts fraudulently procured.

“ A case presenting such circumstances is especially one that 
should be submitted to a jury trial. Nor need there be any ap-
prehension that an impartial court and jury will not reach es-
sential justice, or that while guarding jealously the honor and 
interests of the Government, they will not also appreciate the 
legitimate rights of the defendants, the peculiar difficulties, 
risks and hazards of such contract work, the excellence and 
merit of that which is well done, and the rights of the defend-
ants by legitimate business methods to lessen competition and 
to secure as favorable contracts as they can; and determine 
fairly whether the contracts in question were fraudulent, or 
obtained by illegal methods, or by a conspiracy with the engi-
neer in charge to abuse the opportunities of his position in order 
to despoil the Government and obtain exorbitant prices for their 
common benefit.

Having found in the previous decision that the ninth and 
tenth counts of the indictment are good, whatever may be held 
as to the counts preceding them, the defendants should be or- 

ered to be removed for trial, or to give bail for their due ap-
pearance.”

An order was thereupon made and the warrant signed by the 
Ju ge on May 28, 1901, for the removal of the defendants to 
tne Southern District of Georgia. On June 8, 1901, the de- 
en ants were surrendered by their bail to the custody of the 
- .a ’ and on day they presented their petition to the 

New^Y United States for the Southern District of
faofV T a Wr^ habeas corpus, setting out the foregoing 
andS,an' i e.or^er ^or rem°val, which they alleged to be illegal 
in thU V1° ation of their constitutional rights. They also alleged 
the fi611, theJ were not in the State of Georgia at
that r16 0 t e filing of the indictment, nor had they been since 

nne, an that while they were in New York, and during
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the pendency of the proceedings before the commissioner to 
obtain their removal to the State of Georgia, and while they 
were under bail in such proceedings in the Southern District of 
New York, the United States district attorney of Georgia on 
March 5, 1900, in a letter written at Macon, Georgia, notified 
the attorneys of the defendants that the case would be called 
in the United States District Court at Savannah on March 12, 
1900, in order that the defendants in the indictment might ap-
pear and present and interposeany objections which they might 
desire to urge as to the impannelling of the grand jury which 
returned a true bill of indictment in their case, and such other 
objections as they might make to the validity of the indict-
ment. The petition then proceeded as follows :

“ That your petitioners are informed and believe, that he now 
claims and insists that because of your petitioners’ failure to 
appear as above required, that they are barred and estopped 
in that court from questioning the illegality and validity of said 
alleged grand jury.- If this contention be sustained, then unless 
this court hears and passes on the said questions these petitioners 
will be tried on the alleged indictment in said court in Georgia, 
although the fact is that such indictment was never found by 
any legally organized grand jury, but was presented and filed 
in court by a body of men purporting to be a grand jury in 
whose selection and drawing every statute of the United States 
relating thereto was disregarded and set at naught.”

It was also stated in the petition that the petitioners were 
held for trial for an infamous crime, without the indictment of 
a grand jury and in violation of the rights secured to them by 
the Constitution of the United States; that notwithstanding 
the invalidity of the indictment and the other facts stated in t e 
petition, the United States marshal for the Southern District o 
New York detained the petitioners and was about to remove 
them to the eastern division of the Southern District of Georgia 
for trial upon the pretended indictment, and in pursuance o 
the proceedings had before the commissioner, and the warr^e 
of removal issued thereupon by the District Judge; tha $ 
detention of the petitioners and their removal in pursuance^ 
said proceedings and warrant were without authority of
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and that they were restrained of their liberty in violation of the 
Constitution of the United States, and that any further proceed-
ings in pursuance thereof or the further detention or imprison-, 
ment of the petitioners would be unlawful. They therefore 
asked for a writ of habeas corpus to inquire into the lawfulness 
of their imprisonment. After a hearing upon the petition, the 
Circuit Court denied the application, and from the order deny-
ing the writ the defendants appealed to this court, which appeal 
was allowed and the defendants admitted to bail pending its 
decision.

Mr. David B. Hill for appellants. Mr. L. Laflin Kellogg, 
Mr. Abram J. Bose and Mr. Alfred C. Pette were on his brief.

Mr. Marion Erwin and Mr. Solicitor General for appellee.

Mr . Jus ti ce  Peckham , after making the above statement of 
facts, delivered the opinion of the court.

It will be noted that the proceeding leading up to the war-
rant for the removal of the defendants to Georgia for trial was 
inaugurated in the Southern District of New York by the sworn 
deposition of an assistant of the United States district attorney 
for the Southern District of New York, in which deposition it 
was alleged that an indictment had been found against the de-
fendants in the United States District Court in Georgia, a certi-
fied copy of which indictment was attached to and made a part 
of the deposition. Upon the written charge thus made, the 
United States commissioner in New York issued his warrant 
or the arrest of the defendants, who upon being notified im-

mediately appeared before him and an examination was pro- 
cee ed with. Upon this examination the commissioner refused 
o receive evidence offered by the defendants tending to show 

a want of probable cause, and held that the certified copy 
0 e indictment found in the District Court of Georgia was 
one usive evidence of probable cause, and accordingly made 

in °h i** ^^^tting the defendants to the custody of the 
th ^TT • a warrant for their removal should issue by 

mted States District Judge for the Southern District 
vol . CLXXXIII—17
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of New York. Upon application to the District Judge for 
such warrant he held that the indictment was not conclusive 
evidence of probable cause, and sent the case back to the com-
missioner, (United States v. Greene^ 100 Fed. Rep. 941,) to hear 
evidence on that subject. On subsequent hearings before the 
commissioner evidence pro and con as to probable cause was 
given and also as to the drawing of the grand jury, and that 
officer decided that “ after full and fair examination touching 
the charges in the annexed warrant named, it appears from the 
testimony offered that there is probable cause to believe the 
defendants guilty of the charges therein contained.” And he 
thereupon for the second time committed the defendants to the 
marshal’s custody to await a warrant of removal to be signed 
by the District Judge. When the application for the warrant 
of removal was made to that judge he held that a proper case 
was made out, and signed the order for removal.

From these facts it is apparent that the question is not before 
us whether the finding of an indictment is in a proceeding under 
section 1014 of the Revised Statutes conclusive evidence of the 
existence of probable cause for believing the defendant in the 
indictment guilty of the charge therein set forth. The District 
Judge in this case held that it was not, and sent the case back 
to the commissioner, before whom evidence was thereafter taken 
upon the subject, and a decision arrived at after considering all 
the evidence in the case. We are not, therefore, called upon to 
express an opinion upon the question. Upon all the evidence 
taken before the commissioner he has found that probable cause 
existed. We think that a fair interpretation of the language 
used by the District Judge in granting the application for the 
warrant of removal shows beyond question that, from the evi-
dence taken before the commissioner, the judge was of opinion 
that there existed probable cause, and that the defendants shoul 
therefore be removed for trial before the court in which the in 
dictment was found.

When the judge refers to the testimony taken before the com 
missioner, although he does in terms say that he expresses n 
opinion upon the merits, yet he states that upon the 
before him, it is a proper case to be submitted to a jury
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trial. That is in effect a finding of probable cause, which is 
not necessarily a finding that the persons charged are guilty. 
The meaning to be gathered from the language of the judge is 
that while there is evidence on the part of the Government tend-
ing to show the guilt of the accused, there is also evidence on 
the part of the defendants tending to show their innocence, and 
that the determination of the question in such a complicated 
case should properly be left to a jury. He says that he has 
carefully considered the very extended briefs and arguments of 
counsel and has examined the voluminous evidence with a view 
of ascertaining whether there was competent evidence before 
the commissioner sufficient in itself to sustain his finding of 
probable cause, and he, in substance, finds there was, and grants 
a warrant for the removal of the defendants. This is perfectly 
consistent with the further statement made by him that he did 
not express any opinion whatsoever on the merits of the case. 
That is, he did not express an opinion whether upon all the evi-
dence the defendants ought to be convicted or acquitted of the 
charge. He was not called upon to do so. It was sufficient, if 
all the evidence being taken into account, there existed such 
probable cause for believing the defendants guilty as to warrant 
their removal for trial of the offence charged. This is not ex-
pressing an opinion upon the merits, although the language of 
the judge is sufficient as expressing the existence of probable 
cause against the defendants.

The evidence which was taken before the commissioner and 
w ich was before the District Judge upon the question of the 
existence of probable cause wras not annexed to the petition and 
orms no part of the proceeding before the Circuit Court upon 

e application for the writ of habeas corpus. Whether that 
eyi ence was or was not sufficient for the commissioner to base 

is action upon or for the District Judge to approve, was not a 
ues ion before the Circuit Judge, and is not before this court.

must assume, in the absence of the evidence taken before 
thei C2mHraissioner an(^ approved by the District Judge, that 
dene h ln^ Pro^a^^e cause was sustained by competent evi- 

e’ earing in mind also that on this proceeding the court
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would, not in any event look into the weight of evidence on 
that question.

It is urged, however, that the offence charged, and upon 
which defendants are to be removed, is that which is contained 
in the indictment only, and if the indictment be insufficient for 
any reason, that then there is no offence charged for the trial 
of which the defendants can properly be removed to another 
district.

It is not a condition precedent to taking action under section 
1014 of the Revised Statutes that an indictment for the offence 
should have been found. Price v. McCarty, 89 Fed. Rep. 84; 
Circuit Court of Appeals, Second Circuit, June, 1898. In this 
case there was a sworn charge prima facie showing the com-
mission of an offence against the United States, cognizable by 
the District Court of the United States for the Southern Dis-
trict of Georgia. To substantiate the charge a certified copy of 
an indictment found in the Georgia court was produced, and in 
addition evidence was given before the commissioner which, as 
he found, showed probable cause for believing that the defend-
ants were guilty of the offence charged in his warrant. If 
there were any uncertainty or ambiguity in the indictment, the 
evidence given upon the hearing before the commissioner may 
have cleared it up. We cannot assume that it did not, and on 
the contrary, if such uncertainty in the indictment did exist, 
we must assume that the evidence did clear up such uncer-
tainty, or otherwise the commissioner would not have granted 
his warrant for removal, nor would his decision have been ap-
proved by the District Judge.

The finding of an indictment does not preclude the Govern-
ment under section 1014 from giving evidence of a certain and 
definite character concerning the commission of the offence by 
the defendants in regard to acts, times and circumstances which 
are stated in the indictment itself with less minuteness and de-
tail, and the mere fact that in the indictment there may he 
lacking some technical averment of time or place or circum-
stance in order to render the indictment free from even techni-
cal defects, will not prevent the removal under that section, u 
evidence be given upon the hearing which supplies such defects
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and shows probable cause to believe the defendants guilty of 
the commission of the offence defectively stated in the indict-
ment. It follows also that a decision granting a removal under 
the section named, where an indictment has been found, is not 
to be regarded as adjudging the sufficiency of the indictment 
in law as against any objection thereto which may subsequently 
be made by the defendants. That is matter for the tribunal 
authorized to deal with the subject in the other district. We 
do not, however, hold that when an indictment charges no of-
fence against the laws of the United States, and the evidence 
given fails to show any, or if it appear that the offence charged 
was not committed or triable in the district to which the re-
moval is sought, the court would be justified in ordering the 
removal, and thus subjecting the defendant to the necessity of 
making such a defence in the court where the indictment 
was found. In that case there would be no jurisdiction to com-
mit nor any to order the removal of the prisoner.

Upon this writ the point to be decided is, whether the judge 
who made the order for the removal of the defendants had 
jurisdiction to make it, and if he had, the question whether 
upon the merits he ought to have made it is not one which can 
be reviewed by means of the writ of habeas corpus.

Jurisdiction upon that writ in such a proceeding as this does 
not extend to an examination of the evidence upon the merits. 
The matter for adjudication is similar to that which obtains in 
cases of international extradition. In such case, if there is 
competent legal evidence on which the commissioner might 
base his decision, it is enough, and the decision cannot be re-
viewed in this way. Bryant v. United States, 167 U. S. 104. 
there must be some competent evidence to show that an offence 
as been committed over which the court in the other district 
ad jurisdiction and that the defendant is the individual named 

iu the charge, and that there is probable cause for believing 
nn guilty of the offence charged.
We do not think that under this statute the commissioner 

would be warranted in taking evidence in regard to the organ-
ization of the grand jury which found the indictment, as 
c aimed by the defendants. The indictment is valid on its face;
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purports to have been found by a grand jury acting in fact as 
such at a regular term of a District Court of the United States, 
presided over by one of its judges and hearing testimony in the 
ordinary way. In our opinion, such an indictment is prima 
facie good, and when a copy of it is certified by the proper 
officer, a magistrate, acting pursuant to section 1014 of the Re-
vised Statutes, is justified in treating the instrument as an in-
dictment found by a competent grand jury, and is not com-
pelled or authorized to go into evidence which may show or 
tend to show violations of the United States statutes in the 
drawing of the jurors composing the grand jury which found 
the indictment.

We agree with the District Judge, that matters of that na-
ture are to be dealt with in the court where the indictment is 
found, and we intimate no opinion upon the merits of those 
questions. Whether the defendants have waived the right to 
raise them, or whether they could waive the same, are also 
questions that are not before us. They must be raised before 
and decided by the United States court sitting in the Southern 
District of Georgia, in the first instance, and we express no 
opinion as to their validity.

We do not think that by this order of removal the constitu-
tional rights of the defendants are in anywise taken from them. 
The provision that no person may be held to answer for an 
infamous crime unless upon the presentment or indictment of 
a grand jury is not violated or infringed. If this so-called in-
dictment be void for the reasons alleged, the place to set up its 
invalidity is the court in which it was found. The provision 
is certainly not violated when, under a proceeding such as this 
upon a sworn complaint and upon evidence under oath whic 
both magistrates have found to amount to probable cause, an 
order has been made for removing the defendants to the cour 
within whose jurisdiction the offence is charged to have been 
committed and where all the defences of the parties may 6 
set forth in due and orderly manner and the judgment of t e 
court obtained thereon.

The order denying the application for the writ, is
Affirmed.
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THE KENSINGTON.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE SECOND
CIRCUIT.

No. 15. Argued January 17,1901.—Decided January 6,1902.

“The Kensington,” a steamer transporting passengers from Antwerp to 
New York, took on board at Antwerp, as such passengers, the petitioners 
in this case, and, .in receiving them and their luggage, gave them a ticket 
containing, among other things, the following: (c) The shipowner or 
agent are not under any circumstances liable for loss, death, injury or 
delay to the passenger or his baggage arising from the act of God, the 
public enemies, fire, robbers, thieves of whatever kind, whether on board 
the steamer or not, perils of the seas, rivers or navigation, accidents to 
or of machinery, boilers or steam, collisions, strikes, arrest or restraint 
of princes, courts of law, rulers or people, or from any act, neglect or 
default of the shipowner’s servants, whether on board the steamer or not 
or on board any other vessel belonging to the shipowner, either in mat-
ters aforesaid or otherwise howsoever. Neither the shipowner nor the 
agent is under any circumstances or for any cause whatever or however 
arising liable to an amount exceeding 250 francs for death, injury or de- 

. y of or to any passenger carried under this ticket. The shipowner will 
use all reasonable means to send the steamer to sea in a seaworthy state 
and well-found but does not warrant her seaworthiness, (d) The ship-
owner or agent shall not under any circumstances be liable for any loss 
or elay of or injury to passengers’ baggage carried under this ticket 

eyond the sum of 250 francs at which such baggage is hereby valued, 
unless a bill of lading or receipt be given therefor and freight paid in ad-
vance on the excess value at the rate of one per cent or its equivalent in 
w ich case the shipowner shall only be responsible according to the 
erms of the shipowner’s form of cargo bill of lading, in use from the 

^t th ,^ePar^ule' There was no proof specially tending to show that 
t tR6 ^me ^ie ^ket was issued the attention of the travellers was called 
o e fact that it embodied exceptional stipulations relieving the com- 

(1Tf  i°raor that such conditions were agreed to. Held:
o lowing the courts below, that the loss must be presumed to have 
arisen from imperfect stowage:

That testing the exemptions in the ticket by the rule of public policy, 
they were void:

( ) That the arbitrary limitation of 250 francs to each passenger, unac-
companied by any right to increase the amount by an adequate and 
reason-able proportional payment, was void.
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The  libel by which this action was commenced sought to re-
cover the value of passengers’ baggage which it was alleged the 
ship had wrongfully failed to deliver. The facts essential to be 
borne in mind in order to approach the questions arising for 
decision are as follows :

The International Navigation Company, a New Jersey cor-
poration, on December 6,1897, at the office of its Paris agency, 
issued to Mrs. and Miss Bleecker, the wife and daughter of an 
officer of the United States Navy, a steamer ticket for a voyage 
from Antwerp to New York on the Kensington, a steamer in 
the control of the company, advertised to sail from Antwerp on 
December the 11th. The ticket was delivered to Mrs. Bleecker, 
who at the time made part payment of the passage money. 
The baggage of the two passengers was shipped by rail to 
Antwerp, to the care of the agent of the company there. Mrs. 
Bleecker, at Antwerp, on the 10th of December, paid the re-
mainder of the passage money, and it was entered on the ticket. 
The baggage having in the meanwhile been received, the charges 
which the agent at Antwerp had advanced were refunded and 
a receipt was issued. It was stated therein that the value of 
the baggage was unknown, and that it was shipped subject to 
the conditions contained in the company’s steamer ticket and 
bill of lading. Mrs. Bleecker and her daughter embarked, and 
the steamer sailed on the 11th of December. The ticket was 
subsequently taken up by the purser.

The baggage was stowed in what was known as number 2, 
upper steerage deck. The voyage was an exceptionally rough 
one, the ship encountering heavy seas and winds, rolled from 
thirty-eight to forty-five degrees on either side during the height 
of the gale, and was obliged to heave to for about fifteen hours. 
On arrival at New York the baggage was found to be totally 
destroyed. By constant shifting it had been reduced to an 
almost unrecognizable mass, was commingled with débris o 
broken china and straw, and covered with water. The nrs 
was occasioned by stowing crates of china in the same compart- 
ment. The presence of the water was explained by the ia 
that an exhaust pipe which passed through the compartm#1
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had been broken by the shifting of the contents of the compart-
ment, and hence the exhaust escaped into the compartment.

There is no possible view which can be taken of the facts by 
which the loss of the baggage was brought about by which the 
ship could be held responsible if the steamer ticket was in and 
of itself a complete contract, and all the conditions or excep-
tions legibly printed on the face thereof were lawful. The 
ticket was signed by the agent of the company as Paris, was 
countersigned by the agent at Antwerp, but was not signed by 
either Mrs. Bleecker or her daughter. One of the conditions 
printed on the ticket provided that there should be no liability 
to each passenger, “ under any circumstances,” beyond the sum 
of 250 francs, “ at which such baggage is hereby valued,” unless 
an increased value be declared and an additional sum paid as 
provided by the condition.

There was no proof tending to show that at the time the 
ticket was issued the attention of Mrs. Bleecker or her daughter 
was called to the fact that it embodied exceptional stipulations, 
relieving the company from liability, or that such conditions 
were agreed to, except in so far as a meeting of minds on the 
subject may be inferred from the fact of the delivery of the 

. ticket by the company, and its acceptance, and that it contained 
on its face, in small but legible type, among others, the stipula-
tions which are relied upon. The testimony of Mrs. Bleecker 
and her daughter was that when the ticket was received it was 
put aside without reading it, and that it was not subsequently 
examined before it was delivered to the ship’s officer. The 

istrict Court held that the loss of the baggage was attributa- 
e to bad stowage; that the ticket and the conditions printed 

on it were a contract binding upon the parties, so far as the con- 
lt:ions were lawful. The conditions generally relieving from 

i ity for negligence were held to be void, but the stipulation 
as o the value of the baggage was held valid; recovery was 
a owed only for the equivalent of 250 francs to each. 88 Fed. 
Kep. 331.

Circuit Court of Appeals for the Second Cir- 
i affirmed the judgment. 94 Fed. Rep. 885.

e case by the allowance of a writ of certiorari is here for 
review.
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Jfr. Roger Foster for petitioners.

Mr. Henry Galbraith, Ward for respondent.

Mr . Just ice  White , after making the foregoing statement, 
delivered the opinion of the court.

The District Court held, although the condition of the 
weather might account for the shifting of the baggage, that re-
sult could also have arisen from its bad stowage, and in the ab-
sence of all proof by the ship that the baggage had been prop-
erly stowed, when such proof was peculiarly within its reach, 
the loss must be presumed to have arisen from the imperfect 
stowage. The Circuit Court of Appeals, whilst in effect agree-
ing to this conclusion, in addition found that there was proof 
in the record tending to sustain the conclusion that the baggage 
had been improperly stowed, and that no proof even tending 
to rebut this testimony had been offered by the company. As 
in the argument at bar the conclusion of the court below on 
this subject was not seriously questioned, we content ourselves 
with saying that as a matter of fact we find them to be sus-
tained, and therefore pass from their further consideration.

The loss of the baggage being then attributable to improper 
stowage, the question is, Was the vessel relieved from the con-
sequence of its fault by the exceptions contained in the passen-
ger ticket ? The District Court decided “ that a ticket of the 
character described for a transatlantic passage is a unilateral 
contract, and, like a bill of lading, is binding upon the person 
who receives it, so far as its provisions are reasonable and valid. 
In other words, the court held, although there was no proof o 
the meeting of the minds of the parties upon the subject o 
exceptional limitations to be imposed upon the contract of car-
riage, the receipt and retention of the ticket implied a unilatera 
contract embracing the exceptions found in legible characters 
on the face of the ticket. And being thus a part of the exP^es^ 
and written contract, the exceptions would be enforced provi e 
they were just and reasonable. The Circuit Court of Appeas 
in effect approved these views of the District Court.
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Whilst apparently the question whether there was a unilateral 
contract necessarily arises first for consideration, such is not the 
case when the situation of the record is taken into view. For 
should we, in disposing of this question, determine that the rul-
ings of the court below as to the unilateral contract were cor-
rect, we would not thereby be relieved from deciding whether 
the conditions embodied in the contract were valid. On the 
other hand, should we conclude that the conditions relied on 
were void, there will be no occasion to determine the question 
of contract. We hence invert the logical order of consideration, 
and first come to determine whether the conditions enumerated 
in the ticket relieved from the responsibility otherwise resulting 
from the bad stowage of the baggage. In doing so we shall, of 
course, assume, for the purpose of this branch of the case only, 
that the conditions relied upon were a part of a unilateral con-
tract, and were binding as far as they were just and reasonable. 
It is apparent if the carrier, in transporting the baggage, was 
governed by the act of February 13,1893, c. 105, designated as 
the Harter Act, any provision in the ticket exempting from lia-
bility for fault in loading or stowage was void because inhibited 
by the express provisions of the statute. 27 Stat. 445. As, 
however, the view which we take of the conditions expressed in 
the ticket will be equally decisive, whether or not the Harter 
Act concerns the carriage of passengers and their baggage, it 

ecomes unnecessary to intimate any opinion as to whether the 
provisions of the act in question apply to such contracts. The 
exceptions found on the face of the ticket upon which the carrier 
depends are as follows:

(c.) The shipowner or agent are not under any circum- 
s ances liable for loss, death, injury or delay to the passenger 
or is baggage arising from the act of God, the public enemies, 

re, robbers, thieves of whatever kind, whether on board the 
s earner or not, perils of the seas, rivers or navigation, acci- 

ents to or of machinery, boilers or steam, collisions, strikes, 
arres or restraint of princes, courts of law, rulers or people, or 
wlwb^y aC^’ ne^ec^ or Ueftiult of the shipowner’s servants, 

e er on board the steamer or not, or on board any other 
esse elonging to the shipowner, either in matters aforesaid
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or otherwise howsoever. Neither the shipowner nor the agent 
is under any circumstances, or for any cause whatever or how-
ever arising, liable to an amount exceeding 250 francs for 
death, injury or delay of or to any passenger carried under this 
ticket. The shipowner will use all reasonable means to send 
the steamer to sea in a seaworthy state and well-found, but does 
not warrant her seaworthiness.

“ (<Z.) The shipowner or agent shall not under any circum-
stances be liable for any loss or delay of or injury to passengers’ 
baggage carried under this ticket beyond the sum of 250 francs, 
at which such baggage is hereby valued, unless a bill of lading 
or receipt be given therefor and freight paid in advance on 
the excess value at the rate of one per cent, or its equivalent, 
in which case the shipowner shall only be responsible accord-
ing to the terms of the shipowner’s form of cargo bill of lading, 
in use from the port of departure.”

It is settled in the courts of the United States that exemp-
tions limiting carriers from responsibility for the negligence of 
themselves or their servants are both unjust and unreasonable, 
and will be deemed as wanting in the element of voluntary as-
sent; and, besides, that such conditions are in conflict with 
public policy. This doctrine was announced so long ago, and 
has been so frequently reiterated, that it is elementary. We 
content ourselves with referring to the cases of the Baltimore & 
Ohio (&c. Railway v. Voigt, 176 U. S. 498, 505, 507, and Knott 
v. Botany Mills, 179 U. S. 69, 71, where the previously ad-
judged cases are referred to and the principles by them ex-
pounded are restated.

True it is that by the act of February 13, 1893, 27 Stat. 445, 
known as the Harter Act, already adverted to, the general rule 
just above stated was modified so as to exempt vessels, when 
engaged in the classes of carriage coming within the terms o 
the statute, from liability for negligence in certain particulars. 
But whilst this statute changed the general rule in cases whic 
the act embraced, it left such rule in all other cases unimpaire • 
Indeed, in view of the well-settled nature of the general ru e 
at the time the statute was adopted, it must result that legis



THE KENSINGTON. 269

Opinion of the Court.

lative approval was by clear implication given to the general 
rule as then existing in all cases where it was not changed.

Testing the exemptions found in the ticket by the rule of 
public policy, it is apparent that they were void, since they un-
equivocally sought to relieve the carrier from the initial duty 
of furnishing a seaworthy vessel for all neglect in loading or 
stowing, and indeed for any and every fault of commission or 
omission on the part of the carrier or his servants. And seek-
ing to accomplish these results, it is equally plain that the con-
ditions were void if their legality be considered solely with ref-
erence to the modifications of the general rule created by the 
act of 1893. Knott v. Botany Mills, supra. As, however, the 
ticket was finally countersigned in Belgium, and one of the 
conditions printed on its face provides that “ all questions aris-
ing hereunder are to be settled according to the Belgium law, 
with reference to which this contract is made,” it is insisted 
that such law should be applied, as proof was offered showing 
that the law of Belgium authorized the conditions. The con-
tention amounts to this: Where a contract is made in a foreign 
country, to be executed at least in part in the United States, 
the law of the foreign country, either by its own force or in 
virtue of the agreement of the contracting parties, must be en-
forced by the courts of the United States, even although to do 
so requires the violation of the public policy of the United 

tates. To state the proposition is, we think, to answer it. It 
is true, as a general rule, that the lex loci governs, and it is 
also true that the intention of the parties to a contract will be 
sought out and enforced. But both these elementary principles 
are subordinate to and qualified by the doctrine that neither 
y comity nor by the will of contracting parties can the public 

po icy of a country be set at naught. Story, Conflict of Laws,
.8,244. Whilst as said in Knott v. Botany Mills, the previous 

^ecisions of this court have not called for the application of 
e ru ® °f public policy to the precise question here arising, 

aevert eless, that it must be here enforced is substantially de- 
by the previous adjudications of this court. In Lvoer-

Western Steam Co. v. Phoenix Insurance Co., 129 
97, the question arose, whether conditions, exempting a
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carrier from responsibility for loss caused by the neglect of 
himself, or his servants, could be enforced in the courts of the 
United States, the bill of lading having been issued in New 
York by a British ship for goods consigned to England. De-
spite the fact that conditions, exempting from responsibility 
for loss, arising from negligence, were valid, by the laws of 
New York, and would have been upheld in the courts of that 
State, it was decided that, in view of the rule of public policy 
applied by the courts of the United States, effect would not be 
given to the conditions. In the very nature of things, the 
premise, upon which this decision must rest, is controlling here, 
unless it be said that a contract, made in a foreign country, to 
be executed in part in the United States, is more potential to 
overthrow the public policy, enforced in the courts of the 
United States, than would be a similar contract, validly made, 
in one of the States of the Union. Nor is the suggestion that, 
because there is no statute expressly prohibiting such contracts, 
and because it is assumed no offence against morality is com-
mitted in making them, therefore they should be enforced, de-
spite the settled rule of public policy to the contrary. The 
existence of the rule of public policy, not the ultimate causes 
upon which it may depend, is the criterion. The precise ques-
tion has been carefully considered and decided in the District 
Courts of the United States. In The Guild Hall, 58 Fed. Rep. 
796, it was held that a stipulation in a bill of lading issued at 
Rotterdam on goods destined to New York, exempting the 
carrier from liability for negligence, would not be enforced in 
the courts of the United States, although such a condition was 
valid under the law of Holland. In The Glenmavis, .69 Fed. 
Rep. 472, the same rule was applied to a bill of lading issue 
in Germany by a British ship for goods consigned to Phila-
delphia. Indeed by implication the question is controlled y 
statute. We have previously pointed out, under the assump-
tion that the Harter Act does not apply to the carriage of t e 
baggage of a passenger, that such law, in effect, affirms e 
rule of public policy as previously existing in the cases, where 
no change was made. But that act expressly prohibits carriers, 
engaged in the business which it regulates, from contracting,
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even in a foreign country, for a shipment to the United States 
to relieve themselves from negligence in cases where the statute 
does not do so. Knott v. Botany Mills, ub. sup. The theory 
then, by which alone the conditions relied on in this case can 
be enforced despite the public policy which governs, in the 
courts of the United States, reduces itself to this: Carriers who 
transact a class of business where they are exempt by law, in 
many cases, from the consequences of the neglect of themselves, 
or their servants, may not overthrow public policy by con-
tracts made in a foreign country for a shipment to the United 
States, but carriers who are in no case exempt by the law from 
the consequence of their neglect may do so. But this amounts 
in last analysis to this: The lesser the immunity from negli-
gence the greater the power to avoid the consequences of negli-
gence.

The general exemptions, from responsibility for negligence 
which the ticket embodies being controlled by the rule enforced 
in the courts of the United States, and being therefore void, be-
cause against public policy, we come to consider the particular 
provisions contained in the ticket with reference to the value of 
the baggage and the limit of recovery, if any, arising there-
from.

In Railroad Company v. Fraloff, 100 U. S. 24, 27, it was 
said:

‘ It is undoubtedly competent for carriers of passengers, by 
specific regulations, distinctly brought to the knowledge of the 
passenger, which are reasonable in their character and not in-
consistent with any statute or their duties to the public, to pro- 

ct themselves against liability, as insurers, for baggage ex-
ceeding a fixed amount in value, except upon additional com-
pensation, proportioned to the risk. And in order that such 
regulations may be practically effective, and the carrier advised 
o the full extent of its responsibility, and, consequently, of the 
egree of precaution necessary upon its part, it may rightfully 

require, as a condition precedent to any contract for the trans-
portation of baggage, information from the passenger as to its 
'a ue, and if the value thus disclosed exceeds that which the 
passenger may reasonably demand to be transported as baggage
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without extra compensation, the carrier, at its option, can make 
such additional charge as the risk fairly justifies.”

In Hart v. Pennsylvania Railroad Co., 112 U. S. 331, the 
facts were as follows: A bill of lading was issued for a number 
of horses, and the instrument was signed, not only by the car-
rier, but also by the shipper. By the express provisions of the 
bill of lading the right to recover for each horse was limited to 
a specified sura. The horses were injured while in transit by 
the neglect of the employes of the company, and recovery was 
sought for a much larger amount than the value fixed in the 
bill of lading. The court, in its opinion, stated that it must be 
assumed that the rate of freight and the declared valuation had 
a due relation one to the other, and that if a greater value had 
been declared a higher and not unreasonable charge for the car-
riage would have been made. It was conceded that the carrier 
was liable for the value of the horses as stated in the bill of 
lading, but the controversy was whether the limit affixed in the 
bill of lading should not be disregarded and a much larger sum, 
which it was asserted was the actual value of the horses, be 
awarded on the ground that the loss was begotten through the 
negligence of the carrier. The court, after reviewing the prior 
cases and explicitly reaffirming the doctrine that conditions 
were void, because against public policy, by which a carrier was 
relieved from the consequences of the negligence of himself or 
his servants, said (p. 340):

“ The limitation as to the value has no tendency to exempt 
from liability for negligence. It does not induce want of care. 
It exacts from the carrier the measure of care due to the value 
agreed on. The carrier is bound to respond in that value for 
negligence. The compensation for carriage is based on that 
value. The shipper is estopped from saying that the value is 
greater. The articles have no greater value, for the purposes 
of the contract of transportation, between the parties to that 
contract. The carrier must respond for negligence up to that 
value. It is just and reasonable that such a contract, fairly en-
tered into and where there is no deceit practiced on the shipper» 
should be upheld. There is no violation of public policy. On 
the contrary, it would be unjust and unreasonable, and would
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be repugnant to the soundest principles of fair dealing and of the 
freedom of contracting, and thus in conflict with public policy, 
if a shipper should be allowed to reap the benefit of the contract 
if there is no loss, and to repudiate it in case of loss.”

It was decided that the carrier was responsible, but his lia-
bility was limited to the value expressly agreed upon in the bill 
of lading. Did the conditions in the steamer ticket in the case at 
bar come within the principle announced in either of the fore-
going cases ?

One of the conditions reiterated in various forms, in the bill 
of lading, is as follows:

“ The shipowner or agent shall not under any circumstances 
be liable for any loss or delay of or injury to passenger’s bag-
gage carried under the ticket, beyond the sum of 250 francs, 
at which such baggage is hereby valued, unless a bill of lading 
or receipt be given therefor and freight paid in advance on the 
excess value at the rate of 1 per cent, or its equivalent, in which 
case the shipowner shall only be responsible according to the 
terms of the shipowner’s form of cargo bill of lading in use 
from the port of departure.”

The requirement, then, was that the baggage of the passenger 
must be valued at 250 francs, and no more than that sum could 
be recovered under any circumstances, unless any excess of 
amount be declared and a named percentage on the increased 
value be paid, and unless the passenger agreed to ship his bag-
gage as cargo and take a bill of lading for it. Now the only 
theory upon which it can be assumed that the law of 1893, the 

arter Act, does not apply to the carriage of the baggage of a 
passenger, is that the statute in question only relates to mer- 
c andise shipped as cargo and for which a bill of lading is taken.

e requirement, therefore, if the passenger desired to value 
is aggage at a greater sum than 250 francs, was that he must 

ln su°h a wanner as to bring it within the terms of the 
andP,er* °bvious meaning of the condition is stated

., insis^e^ 011 in the brief in behalf of the carrier, where it is 
Sultl 1

Word case certainly does not fall within the
1 °f lading or shipping document,’ used in sections 1, 

vol . clxx xiii —18
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2 and 4 of the Harter Act. These are expressions perfectly 
well understood in commerce, and apply to bills of lading cov-
ering trade shipments, which are almost invariably insured. 
That Congress meant by the words ‘ bill of lading or shipping 
document ’ but one thing, namely, bill of lading, appears from 
the refusing to issue on demand ‘ the bill of lading herein pro-
vided for,’ and does not mention the words ‘ shipping document’ 
at all.

“ On the other hand, for personal baggage accompanying the 
passenger no bill of lading or shipping document is, so far as 
we know, ever given. If the libellants had intended their per-
sonal baggage to fall within the provisions of the Harter Act, 
they could have accomplished it, as provided in the ticket itself, 
by declaring the value of the baggage over 250 francs, paying 
freight on the excess and getting a bill of lading.”

The passenger then was subjected to the inevitable alterna-
tive of having no recourse whatever for his baggage beyond 
the value of 250 francs, unless he agreed that he would subject 
it to the Harter Act. But if that law was made applicable its 
provisions controlled, and therefore the carrier became entitled 
to all the benefits of the third section of the act, exempting 
from all loss or damage resulting from faults or errors in navi-
gation or in the management of the vessel, and for other causes 
which are specified in the section in question. To make this 
exaction was consequently but in effect to demand that the pas-
senger agree, as a prerequisite to any increased valuation of his 
baggage, to subject it to a risk of loss brought about by the 
negligence of the carrier, when otherwise the baggage would 
not have been submitted to risk arising from such neglect—an 
obvious requirement exempting the carrier from the conse-
quences of his own negligence. On the other hand, if the as-
sumption be indulged in that the baggage of the passenger was 
within the purview of the Harter Act, a stipulation embodied 
in another provision of the ticket, relieving the carrier under 
any and every circumstance from every conceivable neglect o 
his servants, “ either in matters aforesaid or otherwise howso-
ever,” was a plain violation of the prohibitions contained in the 
second section of the Harter Act. It follows, if the Harter Act
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did not apply to the baggage of a passenger, the stipulation 
which compelled the passenger, if he wished to value his bag-
gage, to agree to subject it to that act, was an illegal effort on 
the part of the carrier to relieve himself from liability for his 
negligence. If this result is escaped by treating the baggage 
of the passenger as within the scope of the Harter Act, then 
there are provisions found in the ticket which are void, because 
they contain stipulations for immunity from negligence which 
are in direct conflict with the prohibitions of that act. Indeed, 
the conditions contained in the ticket seem to have been devised 
—at all events, they lend themselves to the inference that they 
were devised—to so operate as to keep the baggage of the pas-
senger outside of the scope of the Harter Act, in order to avoid 
the provisions of that act forbidding the insertion of certain 
conditions as to negligence, and when this result was ob-
tained to immediately secure the bringing of the passenger’s 
baggage within the influence of the act for the purpose of ena-
bling the carrier to enjoy the immunity from negligence which 
that act accords in certain cases. We think the conditions were 
unjust and unreasonable and void because in conflict with pub-
lic policy. And if the considerations which have led us to this 
conclusion be for a moment put aside, it is far from clear that 
other conditions contained in the ticket would not, from an-
other point of view, lead to the same result. In addition to 
the exaction with which the right to state an excess of value 
over 250 francs was burdened, the ticket contains a provision 
to the effect that, whatever be the value of the baggage, under 
uo circumstances will the carrier be liable for the neglect of 

imself or his servants. Giving effect, then, to all the provi-
sions of the ticket, it may be doubted whether it does not result 
rom them that not only was the baggage when valued at 250 
rancs, but also when valued at any increased amount, sub-

jected to any and every risk arising from the negligence of the 
carrier or his servants.

t remains only to consider whether, although the conditions 
oun m the ticket be void because against public policy, re-

covery for the baggage lost must be limited to the sum of 250 
rancs because of the statement of that amount in one of the
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provisions of the ticket. It is to be doubted whether in reason 
it can be said that the limit as fixed in the ticket can be sepa-
rated from the context in which it is found, and be deemed to 
be an independent valuation fixed by the parties irrespective of 
the right to name an increased sum stated in the same provi-
sion of the ticket which contains the valuation. But if it can 
be treated as a separate valuation, unaccompanied by the con-
ditions attached to it, and from which it takes its origin, then 
the question is this: Is it just and reasonable for a transatlantic 
carrier to put an absolute limit of 250 francs, about the equiva-
lent of $50, as the value of the baggage of a cabin passenger, 
whether first or second class, and to refuse, except upon illegal 
conditions, to allow any greater sum to be carried as baggage? 
In The Majestic, 166 IT. S. 375, the liability of the ship for 
baggage was under consideration. No contention was made 
that the ticket was not a contract, but the question was whether 
the conditions printed on the back were a part of the assumed 
contract and, if so, were they valid. One of the conditions 
limited recovery to £10 for each passenger, unless a greater 
sum was declared and paid for. The right to declare the larger 
value was not burdened with the illegal condition found in the 
ticket now under consideration. Had it been otherwise, the 
requirement would not have had the same significance, as the 
ticket considered in The Majestic was issued prior to the adop-
tion of the Harter Act, and, therefore, whether the baggage 
was carried as such, or as cargo, it would have equally enjoyed 
an immunity from loss, brought about by the negligence of the 
carrier, or his servants. The ticket considered, in The Maje^tf 
as does the one now before us, allowed a capacity of “ twenty 
cubical feet of luggage for each person.” The court, in Tht 
Majestic, commenting on the restriction to £10 for each pas-
senger, said it was a (p. 386) “ limitation which, we must say, 
does not strike us as exactly reasonable, in view of the £ twenty 
cubical feet of luggage which the company had expressly con-
tracted to carry.’ . . .” It was decided, in The Majestic, 
that, even on the hypothesis of a contract, evidenced by the 
ticket, the conditions on the back were not binding. The pres-
ent case does not require us to decide whether the sum of 250
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francs would be a reasonable limit if the right to fix a larger 
amount was not incumbered with the illegal and arbitrary 
conditions which are here presented. We express no opinion 
on such question. Manifestly, what is a reasonable maximum 
amount when a larger value is allowed to be carried as bag-
gage by paying an additional compensation, is a different ques-
tion from what is a reasonable amount where the right to 
declare and pay for a larger sum is refused, or what is equiva-
lent thereto is permitted only upon condition that the passenger 
subjects himself to conditions which are void as against public 
policy. Indeed, the Circuit Court of Appeals adverted, in its 
opinion in this case, to the suggestion made in The ^[ajestic, 
and said that the limit of 250 francs was reasonable, because of 
the right given the passenger to increase the amount by paying 
a larger but reasonable compensation. As we hold that no 
such right was allowed because its enjoyment was burdened 
with conditions which were void because against public policy 
the only reason upon which the justness of the limit was sus-
tained ceases to apply.

In view of the nature and duration of the voyage, of the cir-
cumstances which may be reasonably deemed to environ trans-
atlantic cabin passengers, and the objects and purposes which it 
may also be justly assumed the persons who undertake such a 
voyage have in view, we think the arbitrary limitation of 250 
francs to each passenger, unaccompanied by any right to in-
crease the amount by an adequate and reasonable proportional 
payment, was void. It is therefore unnecessary to decide 
whether the ticket delivered and received, under circumstances 
disclosed by the record, gave rise to a contract embracing the 
exceptions to the carrier’s liability, which were stated on the 
ticket. We intimate no opinion on the subject.

The decree below must be reversed and the cause remanded to 
the District Court with directions to ascertain the actual 
damage sustained by the libellants, and to enter a decree 
vn their favor for the amount of such damages, with inter-
est and costs: and it is so ordered.
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ORR v. GILMAN.

ERROR TO THE SURROGATE’S COURT OF THE COUNTY OF NEW YORK.

No. 351. Argued November 25, 26, 1901.—Decided January 6,1902.

The provisions of subdivision 5 of the tax law of the State of New York, 
which became a law April 16,1897, are not in violation of the Fourteenth 
Amendment to the Constitution, nor of section 10 of article 1 of the Con-
stitution.

The opinion in Carpenter v. Pennsylvania, 17 How. 456, although decided 
before the adoption of the Fourteenth Amendment to the Constitution, 
correctly defines the limits of jurisdiction between the State and the 
Federal governments, in respect to the control of the estates of dece-
dents, both as they were regarded before the adoption of the Fourteenth 
Amendment, and have since been regarded.

The holding of the Court of Appeals of New York, that it was the execu-
tion of the power of appointment which subjected grantees under it to 
the transfer tax, is binding upon this court.

The Court of Appeals did not err when it held that a transfer or succession 
tax, not being a direct tax upon property, but a charge upon a privilege, 
exercised or enjoyed under the laws of the State, does not, when imposed 
in cases where the property passing consists of securities exempt by stat-
ute, impair the obligation of a contract within the meaning of the Con-
stitution of the United States.

The view of the Court of Appeals in this case must be accepted by this 
court as an accurate statement of the law of the State.

David  Dows , Senior, a citizen and resident of the city and 
State of New York, died March 30, 1890, leaving a last will 
and testament, which was duly admitted to probate by the Sur-
rogate’s Court of New York County on April 14,1890. The 
will provided that the legal title to the property mentioned and 
described in the sixth clause thereof should vest in the execu-
tors’ names as trustees during the lifetime of testator’s son, 
David Dows, Jr., with power to manage and control the 
same, and with the duty to pay the net income therefrom to 
said David Dows, Jr. The will further provided that upon 
the death of David Dows, Jr., the property should vest abso-
lutely and at once in such of his children him surviving, an 
the issue of his deceased children as he should by his last wm
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and testament designate and appoint, and in such manner and 
upon such terms as he might legally impose. In and by the 
eighth clause or paragraph of his said will, David Dows, Senior, 
devised and bequeathed the legal title to his residuary estate to 
his executors as trustees, to hold and manage the same, one 
eighth part in trust during the lifetime of testator’s widow, 
and one-eighth part in trust for each of testator’s seven chil-
dren—one of whom was the said David Dows, Jr. It was 
made the duty of the trustees to pay over the net income to 
the respective persons named during their respective lives, and 
it was provided that, upon the death of each of said persons, 
the said one eighth part of the residuary estate, with any ac-
cumulations and profits, should vest absolutely and at once 
in such of his or her children, or the issue of such children, as 
he or she might by his or her last will and testament designate 
and appoint, and in such manner and upon such terms as he or 
she may legally impose. It was provided, in both the sixth and 
eighth clauses, that if the legatee for life shall die intestate, then 
the property should vest absolutely and at once in his or her chil-
dren surviving, share and share alike.

David Dows, Junior, died January 13, 1899, leaving a last 
will and testament, which was duly admitted to probate by the 
Surrogate’s Court of Westchester County, New York, by the 
third paragraph or clause whereof, in the exercise of the power 
of appointment given him in his father’s will, he provided that 
the property mentioned and described in the said sixth and 
eighth clauses of the will of David Dows, Senior, should vest 
upon his death in his three children, David, Robert and Kemeth, 
m a manner therein described.

On October 31, 1900, Bird S. Coler, Comptroller of the city 
o New York, and Theodore P. Gilman, Comptroller of the 

ate of New York, filed a petition in the Surrogate’s Court of 
ew York County, in which, after reciting the foregoing facts, 

D^’h  the transfer of funds and property of which
avi Dows, Junior, had the life use and over which he had 

exercised the power of appointment given him in his father’s 
1 , was taxable, and they therefore prayed for the appoint- 
en o a transfer tax appraiser, in order that the transfer tax
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might be duly assessed and imposed. Thereupon Charles K. 
Lexow was so appointed, and on January 31,1901, after having 
given notice to the said Comptrollers and to the executors and 
trustees of the last will of David Dows, Senior, and to the 
executors of the last will of David Dows, Junior, and to the 
guardians of the minor children of David Dows, Junior, the ap-
praiser filed in the Surrogate’s office a report of his valuation 
of the interests of the three sons of David Dows, Junior, under 
the respective wills of their father and grandfather. Certain 
exceptions to this report were filed on behalf of the executors 
and guardians, the nature of which will hereafter appear. There-
after, on February 15, 1901, thé Surrogate, on the basis of the 
report of the said appraiser, assessed a transfer tax of upwards 
of $7000 against each of the respective interests of the three 
sons of David Dows, Junior. The exceptions to the appraiser’s 
report and to the assessment were, on March 6, 1901, after ar-
gument by counsel, overruled, and the Surrogate entered the 
following order and judgment :

“It is ordered, adjudged and decreed that said report and 
order so appealed from be and they are hereby affirmed, and 
that the date when the transfers now taxed were affected was 
January 13, 1899, that date being fixed because it was the date 
of the death of David Dows, Junior, the donee of the power 
contained in the will of David Dows, Senior.”

An appeal was taken from the order and decree of the Sur-
rogate to the appellate division of the Supreme Court of New 
York, and by that court, on March 22, 1901, the order of the 
Surrogate was affirmed. On appeal duly taken, the Court of 
Appeals of the State of New York, on May 17,1901, affirmed 
the order and judgment of the appellate division of the Supreme 
Court, and the judgment of the said Court of Appeals and the 
record of the proceedings were remitted into the Surrogates 
Court of New York, to be enforced according to law, and t e 
judgment of the Court of Appeals was on May 28, 1901, ma e 
the judgment and order of the Surrogate’s Court. And on 
June 13, 1901, a writ of error to that judgment was allowe , 
and the cause was brought to this court.
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Jfr. Horace E. Deming for plaintiffs in error. Afr. Julius 
Henry Cohen was on his brief.

Mr. Jabish Holmes, Jr., for defendants in error. Mr. Edgar 
J. Levey was on his brief.

Mr . Just ice  Shiras  delivered the opinion of the court.

This is the case of a so-called transfer tax imposed under the 
laws of the State of New York. The various contentions of 
the plaintiffs in error, attacking the validity of the tax, were 
overruled by the courts of the State, and the cause is now be-
fore us on the general proposition that by the proceedings the 
plaintiffs in error, or those whom they represent as trustees and 
guardians, have been deprived of the equal protection of the 
laws of the State of New York, their privileges and immunities 
as citizens of the United States have been abridged, and their 
property taken without due process of law, in violation of the 
Fourteenth Amendment to the Constitution of the United 
States, and likewise, as to a portion of the property affected, 
in violation of section 10 of article 1 of the Constitution of the 
United States.

The first question presented arises out of subdivision 5 of sec-
tion 220 of the tax law of the State of New York, which reads 
as follows:

‘ 5. Whenever any person, or corporation, shall exercise a 
power of appointment, derived from any disposition of prop-
erty , made either before or after the passage of this act, such 
appointment, when made, shall be deemed a transfer, taxable, 
under the provisions of this act, in the same manner as though 
1 e property, to which such appointment relates, belonged ab- 
so utely to the donee of such power, and had been bequeathed, 
Or evis®d> by such donee by will; and whenever any person, 
or corporation, possessing such a power of appointment, so de- 
rive , shall omit, or fail, to exercise the same within the time 
provi ed therefor, in whole or in part, a transfer, taxable un- 
^er t e provisions of this act, shall be deemed to take place to 

e extent of such omissions, or failure, in the same manner as
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though the persons, or corporations, thereby becoming entitled 
to the possessions, or enjoyment of the property to which such 
power related, had succeeded thereto, by a will of the donee, 
of the power failing to exercise such power, taking effect at 
the time of such omission, or failure.”

This enactment became a law on April 16, 1897. David 
Dows, Senior, died March 30, 1890, leaving a will containing a 
power of appointment to his son, David Dows, Junior, which 
will was duly admitted to probate by the Surrogate’s Court on 
April 14, 1890. David Dows, Junior, died on January 13,1899, 
leaving a will, in which he exercised the power of appointment 
given him in the will of his father, and apportioned the prop-
erty, which was the subject of the power, among his three sons, 
who are represented in this litigation by the plaintiff in error.

It is claimed that, under the law of the State of New York 
as it stood at the time of his death, in 1890, David Dows, Sen-
ior, had a legal right to transfer, by will, his property or any 
interest therein, to his grandchildren, without any diminution, 
or impairment, then imposed by the law of the State upon the 
exercise of that right; that his said grandchildren acquired 
vested rights in the property so transferred, and that the subse-
quent law, whose terms have been above transcribed, operates to 
diminish and impair those vested rights. In other words, it is 
claimed that it is not competent for the State, by a subsequent 
enactment, to exact a price or charge for a privilege lawfully 
exercised in 1890, and to thus take from the grandchildren a 
portion of the very property the full right to which had vested 
in them many years before.

We here meet, in the first place, the question of the construc-
tion of the will of David Dows, Senior. Under and by virtue 
of that will, did the property, whose transfer is taxed, pass to 
and become vested in the grandchildren, or did the property 
not become vested in them until and by virtue of the will of 
David Dows, Junior, exercising the power of appointment. 
The answer to be given to this question must, of course, be that 
furnished us by the Court of Appeals in this case. Mattw °J 
Dows, 167 N. Y. 227:

“ Whatever be the technical source of title of a grantee under
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a power of appointment, it cannot be denied that, in reality and 
substance, it is the execution of the power that gives the grantee 
the property passing under it. The will of Dows, Senior, gave 
his son a power of appointment, to be exercised only in a par-
ticular manner, to wit, by last will and testament. If, as said 
by the Supreme Court of the United States, the right to take 
property by devise is not an inherent or natural right, but a 
privilege accorded by the State, which it may tax or charge for, 
it follows that the request of a testator to make a will or testa-
mentary instrument is equally a privilege and equally subject to 
the taxing power of the State. When David Dows, Senior, de-
vised this property to the appointees under the will of his son 
he necessarily subjected it to the charge that the State might 
impose on the privilege accorded to the son of making a will. 
That charge is the same in character as if it had been laid on the 
inheritance of the estate of the son himself, that is, for the 
privilege of succeeding to property under a will.”

It will be perceived that, in putting this construction upon 
the will of David Dows, Senior, the Court of Appeals not merely 
construed the words of the will but, by implication, applied to 
the case the provisions of the subdivision 5 of section 220, under 
which the transfer tax in question was imposed, and thus con-
strued that tax law and affirmed its validity.

. While it is settled law that this court will follow the construc-
tion put by the state courts upon wills devising property situated 
within the State, and while it is also true that we adopt the 
construction of its own statutes by the state courts, a question 
may remain whether the statute, as so construed, imports a vio-
lation of any of the rights secured by applicable provisions of 
the Constitution of the United States. And such is the con-
tention here.

This court has no authority to revise the statutes of New York 
upon any grounds of justice, policy or consistency to its own 
constitution. Such questions are concluded by the decision of 

e legislative and judicial authorities of the State.
n Carpenter v. Pennsylvania, 17 How. 456, the question 

Staf6 validity, in its Federal aspect, of a law of the
e of Pennsylvania imposing an inheritance tax on personal
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property which had passed into the possession of an executor 
before the passage of the act, and which was held by him for 
the purpose of distribution among the legatees, who were col-
lateral relatives to the decedent. The act was held valid by the 
Supreme Court of the State, and was brought up to this court 
by a writ of error, where it was contended that such an act was 
in its nature an ex post facto law, which took the property of an 
individual to the use of the State, because of a fact which had 
occurred prior to the passage of the law, and also that the law, 
in its retroactive effect, impaired the obligation of a contract, 
in that it was alleged to absolve the executor from his contract, 
implied in law, to pay over the legacies to those entitled to them, 
just to the extent that the law required him to pay to the State. 
The opinion of the court, delivered by Mr. Justice Campbell, 
was, in part, as follows:

“ The validity of the act, as affecting successions to open after 
its enactment, is not contested; nor is the authority of the State 
to levy taxes upon personal property belonging to its citizens, 
but situated beyond its limits, denied. But the complaint is 
that the application of the act to a succession already in the 
course of settlement, and which had been appropriated by the 
last will of decedent, involved an arbitrary change of the ex-
isting laws of inheritance to the extent of this tax, in the seques-
tration of that amount for the uses of the State; that the rights 
of the residuary legatees were vested at the death of the testator, 
and from that time those persons were non-residents, and the 
property taxed was also beyond the State; and that the State 
has employed- its power over the executor and the property 
within its borders, to accomplish a measure of wrong and in-
justice ; that the act contains the imposition of a forfeiture or 
penalty, and is ex post facto.

“ It is, in some sense, true that the rights of donees under a 
will are vested at the death of the testator; and that the acts oi 
administration which follow are conservatory means, directed 
by the State to ascertain those rights, and to accomplish an 
effective translation of the dominion of the decedent to the 
objects of his bounty; and the legislation adopted with any 
other aim than this would justify criticism, and perhaps censure.
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But, until the period for distribution arrives, the law of thè 
decedent’s domicil attaches to the property, and all other juris-
dictions refer to the place of the domicil as that where the 
distribution should be made. The will of the testator is proven 
there, and his executor receives his authority to collect the prop-
erty, by the recognition of the legal tribunals of that place. 
The personal estate, so far as it has a determinate owner, belongs 
to the executor thus constituted. The rights of the donee are 
subordinate to the conditions, formalities and administrative 
control, prescribed by the State in the interests of its public 
order, and are only irrevocably established upon its abdication 
of this control at the period of distribution. If the State, during 
this period of administration and control by its tribunals , and 
their appointees, thinks fit to impose a tax upon the property, 
there is no obstacle in the Constitution and laws of the United 
States to prevent it. Ennis v. Smith, 14 How. 400.

“ The act of 1860, in enlarging the operation of the act of 
1826, and by extending the language of that act beyond its 
legal import, is retrospective in its form; but its practical 
agency is to subject to assessment property liable to taxation, 
to answer an existing exigency of the State, and to be collected 
m the course of future administration : and the language retro- 
spective is of no importance, except to describe the property to 
be included in the assessment. And as the Supreme Court of 
Pennsylvania has well said, ‘ in establishing its peculiar inter-
pretation, it (the legislature) has only done indirectly what it 
was competent to do directly.’ But if the act of 1850 involved 
a change in the law of succession, and could be regarded as a 
civil regulation for the division of the estates of unmarried per-
sons having no lineal heirs, and not as a fiscal imposition, this 
court could not pronounce it to be an ex post facto law within 

e tenth section of the nineteenth article of the Constitution, 
e debates in the Federal convention upon the Constitution 

8 ow that the terms ‘ expost facto laws,’ were understood in a 
restricted sense, relating to criminal cases only, and that the 
escription of Blackstone of such laws was referred to for their 

Cleaning. 3 Mad. Pap. 1399, 1450, 1579.) This signification 
as a °Pted in this court shortly after its organization, in opin-
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ions carefully prepared, and has been repeatedly announced 
since that time. Calder n . Bull, 3 Dall. 386; Fletcher v. Peck, 
6 Cranch, 87; 8 Pet. 88; 11 Pet. 421.”

It is true that this case was decided before the adoption of 
the Fourteenth Amendment, but we think it correctly defines 
the limits of jurisdiction between the state and Federal govern-
ments in respect to the control of the estates of decedents, both 
as they were regarded before and have been regarded since the 
adoption of the Fourteenth Amendment. It has never been 
held that it was the purpose or function of that amendment to 
change the systems and policies of the States in regard to the 
devolution of estates, or to the extent of the taxing power over 
them.

In In re Kemmler, 136 U. S. 436, it was stated by the present 
Chief Justice that—

“ The Fourteenth Amendment did not radically change the 
whole theory of the relations of the state and Federal govern-
ments to each other, and of both governments to the people. 
The same person may be at the same time a citizen of the United 
States and a citizen of a State. Protection to life, liberty, and 
property rests primarily with the States, and the amendment 
furnishes an additional guaranty against any encroachment by 
the States upon those fundamental rights which belong to citizen-
ship, and which the state governments were created to secure. 
The privileges and immunities of citizens of the United States, 
as distinguished from the privileges and immunities of citizens 
of the States, are indeed protected by it; but those are privi-
leges and immunities arising out of the nature and essential 
character of the national government, and granted or secured 
by the Constitution of the United States. United States v. 
Cruikshank, 92 U. S. 542; Slaughter Houses Cases, 16 Wall. 36.

It was said in De Vaughn v. Hutchinson, 165 U. S. 566, that 
“ It is a principle firmly established that to the law of the State 
in which the land is situated we must look for the rules whic 
govern its descent, alienation and transfer, and for the effec 
and construction of wills and other conveyances.”

In Clarke n . Clarke, 178 U. S. 186, the proposition was again 
announced, as one requiring only to be stated, that the law o
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a State in which land is situated controls and governs its trans-
mission by will or its passage in case of intestacy, and that in 
this court the local law of a State is the law of that State as 
announced by its court of last resort.

In Magoun v. Illinois Trust (Jo., 170 U. S. 283, the validity 
of a law of the State of Illinois imposing a legacy and inheri-
tance tax, the rate progressing by the amount of the beneficial 
interest acquired, was assailed in the courts of Illinois as being 
in violation of the constitution of that State, requiring equal 
and uniform taxation. The state court having decided that 
the progressive feature did not violate the constitution of that 
State, the case came to this court upon the contention that 
the establishment of a progressive rate was a denial both of due 
process of law and of the equal protection of the laws within the 
meaning of the Fourteenth Amendment to the Constitution. 
But these contentions were held by this court to be untenable.

See, likewise, Knowlton n . Moore, 178 U. S. 41, and Plummer 
v. Color, 178 U. S. 115, wherein were considered the nature of 
inheritance tax laws and the extent of the powers of the States 
and of Congress in imposing and regulating them.

In the light of the principles thus established we are unable 
to see in this legislation of the State of New York, as construed 
by its highest court, any infringement of the salutary provi-
sions of the Fourteenth Amendment. There are involved no 
arbitrary or unequal regulations, prescribing different rates of 
taxation on property or persons in the same condition. The 
provisions of the law extend alike to all estates that descend 
or devolve upon the death of those who once owned them, 

he moneys raised by the taxation are applied to the lawful 
uses of the State, in which the legatees have the same interests 
with the other citizens. Nor is it claimed that the amount or 
rate of the taxation is excessive to the extent of confiscation.

ut, it is further urged, that the tax law of the State of New 
or , section 221, expressly exempts from taxation, or charge, 

a es^e Passing to lineal descendants by descent or devise, 
an all such descendants so taking title to real estate from 
ancestors, and it is said that under the interpretation of this 
aw y the courts of the State of New York all property which
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was real estate at the time of the death of the person owning 
it continues, as to the lineal descendants, to be real estate, and 
is therefore exempt from taxation, though such descendants 
may not enter into possession and enjoyment of the property 
until years after the death of the ancestor who owned it, and 
the property in the meantime has been converted into cash or 
securities.

It is true that the property described in the sixth paragraph 
of the will of David Dows, Senior, was real estate, but under 
the powers conferred in the will of David Dows, Senior, the 
trustees had converted the real estate and held the proceeds 
as personal property before the death of David Dows, Junior, 
and it was this personal property which became vested in the 
grandchildren under the exercise of the power of appointment. 
The Court of Appeals held that it was the execution of the 
power of appointment which subjected grantees under it to 
the transfer tax. This conclusion is binding upon this court 
in so far as it involves a construction of the will and of the 
statute. Nor are we able to perceive that thereby the plain-
tiffs in error were deprived of any rights under the Federal 
Constitution. The rule of law laid down by the New York 
courts is applicable to all alike, and even if the view of the 
Court of Appeals respecting the question was wrong, it was an 
error which we have no power to review.

Another objection made to the judgment of the Court of 
Appeals, affirming the Surrogate’s order, is that the tax im-
posed upon transfers made under a power of appointment is a 
tax upon property and not on the right of succession, and that, 
as a portion of the fund was invested in incorporated companies 
liable to taxation on their own capital, and in certain bonds of 
the State of New York, and in bonds of the city of New York 
exempt by statute from taxation, such exemption formed part of 
the contract under which said securities were purchased, and 
the tax imposed and the proceedings to enforce it were in 
violation of section 10 of article 1 of the Constitution of the 
United States forbidding the States to pass laws impairing the 
obligation of contracts.

The Court of Appeals overruled the proposition that t e
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transfer tax in question was a tax upon property and not upon 
the right of succession, and held that when David Dows, Senior, 
devised this property to the appointees under the will of his 
son he necessarily subjected it to the charge that the State 
might impose on the privilege accorded to the son of making a 
will and that the charge is the same in character as if it had 
been laid on the inheritance of the estate of the son himself, 
that is, for the privilege of succeeding to property under a 
will.

In reaching this conclusion the Court of Appeals cited not 
only various New York cases but several decisions of this court, 
the principles of which were thought to be applicable. Magoun 
v. Illinois Trust Co., 170 U. S. 283 ; Plummer v. Coler, 178 
U. S. 115 ; Knowlton v. Moore, 178 U. S. 41; Murdock, v. Ward, 
178 U. S. 139.

We think it unnecessary to enter upon another discussion of 
a subject so recently considered in the cases just cited, and that 
it is sufficient to say that, in our opinion, the Court of Appeals 
did not err when it held that a transfer or succession tax, not 
being a direct tax upon property, but a charge upon a privilege 
exercised or enjoyed under the law of the State, does not, when 
imposed in cases where the property passing consists of securi-
ties exempt by statute, impair the obligation of a contract with-
in the meaning of the Constitution of the United States.

A further contention is made that the legatees or devisees of 
the remainders created by the will of David Dows, Junior, are 
not legally subject to taxation until the precedent estates termi-
nate and the remainders vest in possession.

The Court of Appeals held that the doctrine invoked had no 
application to the remainders given to the sons of David Dows, 

unior; that they are absolute and not subject to be divested 
or to fail in any contingency whatever; that by statute they 
are a ienable, devisable, descendible, and if the property were 
rea estate, they could be sold on execution against their 
ovv ners, that by the aid of the table of annuities, upon the 
ai of which large sums are constantly distributed by the 

courts, the present value of these remainders is capable of ready
VOL, OLXXXIIJ—19
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computation; and that, therefore, they are subject to present 
taxation.

These views of the Court of Appeals must be accepted by us 
as accurate statements of the law of the State; and though it is 
claimed in the brief of counsel for the plaintiffs in error that 
such a construction of the transfer tax law brings it into con-
flict with the Fourteenth Amendment of the Constitution of 
the United States, we are unable to approve such a contention. 
The subject dealt with is one of state law, expounded by state 
courts. The laws and the construction put upon them apply 
equally to all persons in a like suitation, and cannot be regarded 
as conflicting with the provisions of the Federal Constitution. 
Magoun v. Illinois Trust Co., 170 U. S. 283.

Other contentions made in the brief of counsel for the plain-
tiffs in error seem, so far as our jurisdiction is concerned, to be 
phases of those heretofore considered and thereby disposed of.

The judgment of the Court of Appeals of the State of New 
York affirming the judgment of the Surrogate’s Court of New 
York County is

Affirmed.

Mb . Jus tice  Habla n  concurred in the result.

SCHRIMPSOHER v. STOCKTON.

EEEOE TO THE SUPEEME COUET OF THE STATE OF KANSAS.

No. 19. Argued November 22,1901.—Decided January 6,1902.

The deed of an Indian, who has received a patent of land providing that it 
should never be sold or conveyed by the patentee or his heirs without tie 
consent of the Secretary of the Interior, is void, and the statutes of i®1 
tation do not run against the Indian or his heirs so long as the condition 
of incompetency remains; but where it appeared that by treaty su 
quent to the deed, all restrictions upon the sales of land by inconipeten^ 
Indians or their heirs, were removed, it was held that from this time 
statute of limitations began to run against the grantor and his heirs.
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Even if Indians while maintaining their tribal relations are not chargeable 
with laches, or failure to assert their claims within the time prescribed 
by the statutes, they lose their immunity when their relations with their 
tribe are dissolved and they are declared to be citizens of the United 
States.

A deed, valid upon its face, made by one having title to the land, and con-
taining the usual covenants of warranty, when received by one purchas-
ing the land in good faith, with no actual notice of a defect in the title 
of the grantor, constitutes color of title; and in Kansas, possession with-
out a paper title seems to be sufficient to enable the possessor to set up 
the statute of limitations.

The fact that the Secretary of the Interior might thereafter declare the deed 
to be void, does not ipso facto prevent the statute from running.

This  was an action of ejectment brought in the Court of Com-
mon Pleas of Wyandotte County, Kansas, by John Schrimp- 
scher and about forty others, heirs of one Carey Rodgers, de-
ceased, a Wyandotte Indian, against John S. Stockton and ten 
others, to recover a tract of land which had been allotted to cer-
tain Wyandotte Indians under the treaty of 1855.

Answers were filed by three of the defendants, containing 
general denials of the allegations of the petition, and pleas both 
of a three-year and a fifteen-year state statute of limitations.

To these answers plaintiffs filed a reply to the effect that the 
ancestor of the plaintiffs, from whom they derived title by 
descent, was an incompetent Indian, and classed as such under 
the treaty between the United States and the Wyandotte tribe 
of Indians, concluded January 31, 1855, and, as such incompe-
tent, was prohibited from alienating any of the lands in con-
troversy, except only the power to lease the same for the term 
of two years; that defendants and those under whom they 
claim were bound by the same prohibition, and could have ac-
quired nothing further than such leasehold interest in the land ; 
t at defendants occupied such lands in subordination to the 
rights of plaintiffs’ ancestor, and that no notice had ever been 
rought home to plaintiffs of an adverse claim by defendants.

jury having been waived and the case submitted to the 
court, judgment was rendered for the defendants. An appeal 
was taken to the Supreme Court of the State, which affirmed 

e Ju gment of the lower court. 58 Kan. 758. Whereupon 
1 amtiffs sued out a writ of error from this court.
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J/?. William M. Springer for plaintiffs in error. Mr. James 
M. Mason and Mr. Charles U. Nearing were on his brief.

No appearance for defendants in error.

Mr . Justice  Brown  delivered the opinion of the court.

This case turns upon the proper construction of article XV 
of a treaty with a number of tribes of Indians, including “ cer-
tain Wyandott,” concluded February 23, 1867, and proclaimed 
October 14, 1868. 15 Stat. 513, 517.

The facts of the case are substantially as follows:
On January 31, 1855, 10 Stat. 1159, the United States en-

tered into a treaty with the Wyandott Indians, by the second 
article of which they ceded to the United States certain lands 
purchased by them of the Delawares, the object of which ces-
sion was that “ the said lands shall be subdivided, assigned and 
reconveyed, by a patent, in fee simple, in the manner hereinaf-
ter provided for, to the individuals and members of the Wyan-
dotte Nation, in severalty.” By the third article, provision was 
made for a survey of the lands, the appointment of commis-
sioners to divide the lands among the individuals of the tribe, 
and to make up lists of all the individuals and members of the 
tribe, “ which lists shall exhibit, separately, first, those families, 
the heads of which the commissioners, after due inquiry and 
consideration, shall be satisfied are sufficiently intelligent, com-
petent and prudent to control and manage their affairs and in-
terests, and also all persons without families; second, those 
families, the heads of which are not competent and proper per-
sons to be entrusted with their shares of the money payable un-
der this agreement; and third, those who are orphans, idiots 
or insane.” Article four provided for the issue of uncondi-
tional patents in fee simple to those reported by the commis-
sioners to be competent to be intrusted with the control and 
management of their affairs and interests; “ but to those not so 
competent, the patents shall contain an express condition tha 
the lands are not to be sold or alienated for a period of five 
years; and not then, without the express consent of the Presi 
dent of the United States first being obtained,” etc.
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Margaret C. Cherloe was a Wyandotte Indian of the compe-
tent class, and as such she was given, under the treaty of 1855, 
allotment No. 42, to sixty-four acres of the land originally sued 
for, and received a patent therefor in fee simple, without re-
striction as to conveyance. This patent was dated June 1, 
1859.

After the issue of such patent, and prior to August 31, 1863, 
Margaret C. Cherloe died intestate, leaving her grandson, Carey 
Rodgers, as her only heir at law, and on August 31, 1863, the 
said Carey Rodgers made a deed in fee simple of the land so 
inherited to Jesse Cooper and Mary E. Stockton.

Carey Rodgers, being himself a Wyandotte Indian, belong-
ing to the incompetent class by reason of being an orphan, was 
given allotment No. 278, containing fifty-seven acres, and on 
September 1, 1859, received a patent for said lands, containing 
the following condition : “ That the said tract shall never be 
sold or conveyed by the grantee or his heirs without the con-
sent of the Secretary of the Interior for the time being, and 
with the further and express condition, as specified in the fourth 
article of the treaty with the Wyandottes of the 31st of Janu-
ary, 1855, that the lands are not to be sold or alienated for a 
period of five years.”

On November 15, 1864, the said Carey Rogers executed a 
deed in fee simple of this last-mentioned land to Jesse Cooper 
and Mary E. Stockton, covenanting that he was seized in fee 
simple and had good right to sell the same.

On February 25, 1869, by a partition of that date by Jesse 
Cooper and his wife, and Mary E. Stockton and her husband, 
there was conveyed to Mary E. Stockton the lands sued for in 
this action and described in the petition. Defendants took title 
from her.

The said Carey Rodgers died intestate in December, 1867, at 
the age of 21.

Immediately after the execution of the deeds from Carey 
odgers to J esse Cooper and Mary E. Stockton the grantees 

took possession of all the land described in said deeds under 
c aim of title and ownership by virtue of said deeds ; made per-
manent improvements thereon, and they and their grantees have
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had and held open, undisturbed and adverse possession of all of 
said lands, claiming title thereto, paid all taxes, cleared the land 
of timber, and cultivated the same as tenants.

In the years 1891 and 1892 there was a kind of occupancy of 
part of the land by persons claiming under the plaintiffs, but 
that does not seem to have been treated as material.

Carey Rodgers thus became possessed of two tracts of land, 
one of sixty-four acres as the heir at law of his grandmother, 
Margaret 0. Cherloe, and the other of fifty-seven acres as a 
personal allotment to himself. As plaintiffs state that a settle-
ment of the case has been made so far as relates to the Cherloe 
tract, we shall dismiss that tract from our opinion. The deed 
of Carey Rodgers’ own allotment of November 15, 1864, was 
clearly void, since as to this contract, at least, he was incompe-
tent, and took under a patent which provided that the land 
should never be sold or conveyed by the grantee or his heirs, 
without the consent of the Secretary of the Interior. If the 
case stood upon defendants’ rights under this deed alone, there 
could be no doubt whatever that Rodgers’ heirs were entitled 
to the land.

But on February 3, 1867, another treaty was concluded (pro-
claimed October 14,1868) with several tribes of Indians, among 
which were “certain Wyandottes,” 15 Stat. 513, the fifteenth 
article of which was as follows:

“ Art . 15. All restrictions upon the sales of lands assigned 
and patented to ‘incompetent Wyandottes’ under the fourth 
article of the treaty of one thousand eight hundred and fifty- 
five, shall be removed after the ratification of this treaty, but 
no sale of lands heretofore assigned to orphans or incompetents 
shall be made under decree of any court, or otherwise, for or 
on account of any claim, judgment, execution or order, or for 
taxes, until voluntarily sold by the patentee or his heirs, with 
the approval of the Secretary of Interior; and whereas, many 
sales of land belonging to this class have heretofore been made 
contrary to the spirit and intent of the treaty of one thousand 
eight hundred and fifty-five, it is agreed that a thorough ex-
amination and report shall be made under directions of the 
Secretary of the Interior, in order to ascertain the facts relat-
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ing to all such cases, and upon a full examination of such re-
port, and hearing of the parties interested, the said Secretary 
may confirm the said sales, or require an additional amount to 
be paid, or declare such sales entirely void, as the very right of 
the several cases may require.”

This article makes the following distinct provisions:
1. It removes all restrictions upon the sales of lands patented 

to incompetent Wyandottes, which should thereafter be made.
2. It provides that no sales of lands theretofore assigned to 

incompetents shall be made under any legal proceedings, or for 
taxes, until voluntarily sold by the patentee or his heirs, with 
the approval of the Secretary of the Interior.

3. That, as to lands theretofore sold by incompetents in viola-
tion of the treaty of 1855, a thorough examination and report 
shall be made under the directions of the Secretary of the Inte-
rior, in order to ascertain the facts relating to such cases, and 
upon examination of such report and a hearing of the parties, 
the Secretary may confirm such sales, require an additional 
amount to be paid, or declare the sales void.

No action was ever taken under the third clause to procure 
a confirmation by the Secretary of the Interior of the deed by 
Rodgers of November 15, 1864, so that, at the time the treaty 
of 1868 was ratified, the possession of the lands was in the 
defendants or their grantors holding adversely to the heirs of 
Rodgers, but the title still remained in such heirs by reason of 
the fact that his deed to Cooper and Stockton was void, and no 
proceeding had been taken under the third clause of Art. XV 
to confirm or validate it. But although the treaty of 1855 and 
he patent to Rodgers had expressly provided that there should 
e no alienation by the grantee or his heirs, the treaty of 1868, 

which took effect after his death, removed all restrictions upon 
a lenations which should thereafter be made, either by the in-
competent grantee Rodgers, or his heirs, who thereafter held 
an alienable title, and were bound to assert such title within 
t'tt sPec*$ecl V ^1G statute of limitations, although no 

1 e could be gained by adverse possession so long as the land 
continued to be inalienable by Rodgers and his heirs. McG-an- 

v. Straightlege, 32 Kan. 524; Sheldon n . Donohue, 40 Kan.
346. ’
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Their disability terminated with the ratification«of the treaty 
of 1868. The heirs might then have executed a valid deed of 
the land, and possessing, as they did, an unincumbered title in 
fee simple, they were chargeable with the same diligence in 
beginning an action for their recovery as other persons having 
title to lands; in other words, they were bound to assert their 
claims within the period limited by law. This they did not do 
under any view of the statute, (whether the limitation be three 
or fifteen years,) since it began to run at the date of the treaty, 
1868, and the action was not brought until 1894, a period of 
over twenty years.

Plaintiffs, however, seek to avoid the effect of the statute by 
insisting, first, that statutes of limitations do not run against 
Indians; second, that defendants were not in possession under 
color of title, and therefore the statute is not available to them; 
third, that no title by limitation could be acquired as against 
the right of the Secretary of the Interior to investigate and de-
clare the conveyance in question to be void, and hence the stat-
ute would not begin to run until after such action by the Secre-
tary.

1. Conceding, but without deciding, that so long as Indians 
maintain their tribal relations they are not chargeable with 
laches or failure to assert their claims within the time prescribed 
by statutes, as to which see Felix v. Patrick, 145 IT. S. 317, 
330; £ Ci, 36 Fed. Rep. 457, 461; Swartzel n . Rogers, 3 Kansas, 
374; Blue Jacket v. Johnson Co., 3 Kansas, 299; Wiley v. 
Keokuk, 6 Kansas, 94; Ingraham v. Ward, 56 Kansas, 550, 
they would lose this immunity when their relations with their 
tribe were dissolved by accepting allotments of lands in sever-
alty. Now, the very first article of the treaty of 1855 provides. 
“Art. 1. The Wyandotte Indians having become sufficiently 
advanced in civilization, and being desirous of becoming citizens, 
it is hereby agreed and stipulated that their organization an 
relations with the United States, as an Indian tribe, shall be 
dissolved and terminated on the ratification of this agreement; 
except so far as the further and temporary continuance of t e 
same may be necessary in the execution of some of the stipm 
tions herein; and from and after the date of such ratification,



SCHRIMPSCHER v. STOCKTON. 297

Opinion of the Court.

the said Wyandotte Indians, and each and every of them, except 
as hereinafter provided, shall be deemed, and are hereby de-
clared to be citizens of the United States, to all intents and pur-
poses ; and shall be entitled to all the rights, privileges and 
immunities of such citizens; and shall in all respects be subject 
to the laws of the United States, and of the Territory of Kansas, 
in the same manner as other citizens of said Territory; and the 
jurisdiction of the United States, and of said Territory shall be 
extended over the Wyandotte country in the same manner as 
other parts of said Territory.” There was an immaterial ex-
ception not necessary to be noticed here.

It seems, however, that this provision did not prove entirely 
satisfactory to some of the Indians, who regretted their emanci-
pation and the loss of the protection of the Government, and in 
the treaty of 1868 there was incorporated in the preamble a 
recital that “a portion of the Wyandottes, parties to the treaty 
of 1855, although taking lands in severalty, have sold said lands, 
and are still poor, and have not been compelled to become citi-
zens, but have remained without clearly recognized organization, 
while others who did become citizens are unfitted for the re-
sponsibilities of citizenship; and . . . have just claims 
against the government, which will enable the portion of their 
people herein referred to begin anew a tribal existence; ” there-
fore it was agreed by article thirteen that the United States 
would set apart for the Wyandottes certain land ceded by the 

enecas, in order to provide for these Indians, and would make 
a register of all who declare their desire to be and remain Indi-
ans in a tribal condition, who should thereafter constitute the 
tribe.

It is sufficient to say of this that it could not apply to Carey 
o gers personally, since he died before the treaty was ratified; 

an t ere is no evidence that his heirs ever elected to resume 
eir tribal relations and to become again members of the in-

competent class. As Article XV removed all restrictions upon 
t incorn petents, if the heirs of Carey Rodgers

0 t e position that the article did not apply to them, they 
assumed the burden of proving that fact.

aintiffs assertion, that defendants were not in possession
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under color of title, is untenable. They had taken possession 
under a deed executed by Rodgers, November 14,1864, which 
was valid upon its face, made by one having title to the land, 
and in which the grantor covenanted that he was seized in fee 
simple, had good right to sell the same, that it was free from 
encumbrance, and that he would warrant and defend the title 
unto the grantees against the claims of all persons. The court 
finds that the defendants and their grantors acted in good 
faith in making the purchase of said lands and in taking this 
deed, by which we understand that they paid a valuable con-
sideration, and had no actual notice of any defect in the title 
of their grantor. It is true that if the grantees had examined 
the Rodgers patent they would have discovered the restraint 
upon his alienation of the land; but it was too much to say 
that a deed valid upon its face, and taken in good faith for a 
valuable consideration, without actual notice of the facts, does 
not give color of title. Color of title was defined by this court 
in Wright v. Mattison, 18 How. 50,56, “ to be that which in ap-
pearance is title, but which in reality is no title.” Said Mr. 
Justice Daniel: “ The courts have equally concurred in attach-
ing no exclusive or peculiar character or importance to the 
ground of the invalidity of an apparent or colorable title; the 
inquiry with them has been, whether there was an apparent or 
colorable title, under which an entry or a claim has been made in 
good faith.” See also Beaver n . Taylor, 1 Wall. 637; Cameron 
v. United States, 148 U. S. 301, 307. There was no evidence in 
this case, except from the patent, that the grantees even knew 
that Rodgers was an Indian, as was the case in Taylor v. Brown, 
5 Dakota, 344, much less that he belonged to the incompetent 
class, and they apparently received the deed, as many people 
do, without a careful examination of the grantor’s title. In 
Kansas possession without paper title seems to be sufficient. 
Gilmore v. Norton, 10 Kansas, 491; Anderson v. Burnham, 
52 Kansas, 454.

The cases cited by the plaintiffs in support of their proposi-
tion that the deed from Rodgers did not constitute color of title, 
are those wherein there was an element of fraud, or want of 
good faith, which are expressly negatived by the finding of
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the court in this case. Livingston v. Peru Iron Co., 9 Wend. 
511.

3. That no title could be acquired against the right of the 
Secretary to declare the deed void, and hence the statute would 
not begin to run until after such action by the Secretary of the 
Interior. The case of Gibson n . Chouteau, 13 Wall. 92, 99, is 
relied upon to sustain this proposition. In that case it was 
held that the occupation of lands derived from the United States 
under a new Madrid certificate, before the issue of a patent, for 
the period prescribed by the state statute of limitations, was not 
a bar to an action in ejectment for the possession of such lands, 
founded upon the legal title subsequently conveyed by the pat-
ent ; nor did such occupation constitute a sufficient equity in 
favor of the occupant to control the legal title thus subsequently 
conveyed. Obviously this case has no application to the one 
under consideration. Here the United States had issued a pat-
ent to Rodgers “ and to his heirs and assigns forever,” subject 
to a condition, not that the title should ever revert to the Uni-
ted States, but that he should not alienate the lands without the 
consent of the Secretary of the Interior. The Government thus 
passed all its title to the land in fee simple, and a violation of 
the condition of -the patent would not redound to the benefit of 
the United States, or enable it to repossess the lands, but was 
Simply intended to protect the grantee himself against his own 
improvident acts, and to declare that the title should remain in 
him, notwithstanding any alienation that he might make.

We have considered all the points taken by the plaintiffs, and 
are of the opinion that they are not sustained; that the judg-
ment of the Supreme Court of Kansas was right, and it is 
therefore

Affirmed.

Mb . Jus ti ce  Whit e  and Mr . Justice  Mc Kenna  dissented.
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GALLUP v. SCHMIDT.

ERROR TO THE CIRCUIT COURT OF MARION COUNTY, INDIANA.

No. 100. Argued October 31, November 1,1901.—Decided January 6,1902.

Edward P. Gallup, a resident in the State of New Hampshire, acted as the 
executor of the will of William P. Gallup, deceased, of the county of 
Marion iu the State of Indiana. He was served with notice, under sec-
tions 8560 and 8587 of the Revised Statutes of Indiana, of an intention of 
the county auditor in that county to add to the list of the taxable per-
sonal property in his possession as executor, and was required to appear 
and show cause why that should not be done. The Supreme Court of 
Indiana held, against his objection, that he was at the time that the pro-
ceeding by the auditor began, an official resident of Marion County, and 
was therefore within the express terms of the statute. Held that this 
was a construction or application of the statute to the case in hand which 
was binding on this court.

The method followed by the auditor in assessing the additional taxes was, 
perhaps, open to criticism, but was approved by the Circuit and Supreme 
Courts of the State, and presents no question over which this court has 
jurisdiction.

This  was a writ of error to a judgment of the circuit court of 
Marion County, State of Indiana, entered in pursuance of a final 
judgment of the Supreme Court of that State, in a case wherein 
Edward P. Gallup, executor of William P. Gallup, deceased, 
was plaintiff in error, and William H. Schmidt, treasurer of said 
Marion County, was defendant in error.

The main facts in the case were thus stated in the opinion of 
the Supreme Court, 154 Indiana, 196 :

“ William P. Gallup, having for thirty-one years been a resi-
dent therein, died, testate, in the city of Indianapolis, Marion 
County, in December, 1893, the owner and in possession of a 
large personal estate in said county. The will was duly ad-
mitted to probate in the Marion circuit court, and Edward P- 
Gallup, a resident of the State of New Hampshire, the princi-
pal and residuary legatee, was qualified as executor in Janu-
ary, 1894, and March 5,1894, filed an inventory showing a per-
sonal estate of $492,628.26. Subsequently, in the spring of 18H
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said executor listed to the assessor for taxation for the year 
1894 personal property of the estate aggregating $383,906.46. 
On January 15, 1895, Taggart, then auditor of Marion County, 
discovered, on what he believed to be credible information, that 
a large amount of personal property belonging to and in possess- 
sion of said decedent had not been listed for taxation for the 
years 1881 to 1893 inclusive; and, upon that day, acting under 
section 8560, Burns’ R. S. 1894, caused to be served by the sheriff 
upon Edward P. Gallup, as executor, who was at the time in 
Indianapolis, engaged in the settlement of said estate, notice 
in writing of his intention to add such omitted property to the 
tax duplicate, and requiring such executor to appear before him 
within five days to show cause, if any, why such property should 
not be so added. The notice specified the property to be added 
as county, township, town, and other bonds, notes, mortgages, 
claims, dues, demands and other credits, money on hand and 
on deposit.

“January 19, 1895, the executor appeared before the auditor 
and filed written objections to the authority of the auditor to 
proceed farther, which were overruled. The executor then filed 
an answer to the notice, and on the 21st day of January, 1895, 
the auditor issued a subpoena for the executor, requiring him 
to appear forth with before him and to bring with him all notes, 
mortgages and bonds in his possession, as such executor, to tes-
tify in said proceeding. The executor appeared on the 24th day 
of January, 1895, and filed further objections to the jurisdiction 
of the auditor, which were overruled; and thereupon he was ex-
amined under oath.

“ Upon consideration of the evidence the auditor found that 
William P. Gallup, in addition to the property returned by him 
for taxation, was the owner and in possession of other taxable 
personable property not listed and not taxed during the several 
years from 1881 to 1893 specifically stated for each year, and 
on January 25, 1895, placed the same upon the tax duplicates, 
and computed and extended taxes thereon for the whole of said 
period, including statutory penalties and interest, the sum of 
$ »233.59. After the same was placed upon the duplicate in 

e treasurer’s hands he made demand upon the said executor
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to pay said additional taxes, but he refused to pay all or any 
part thereof.

“ The executor on the 4th day of January, 1895, filed in the 
Circuit Court his final settlement report, and gave notice that 
the same would be finally heard on the 25th day of January, 
1895; and upon the day set for hearing of the report, the same 
being the next day after the additional assessments had been 
placed upon the duplicate, Holt, as treasurer of Marion County, 
filed in said court, under sec. 8587, Burns’ R. S. 1894, in the 
term thereof that was then running, his petition for an order 
upon the executor to show cause why he should not pay the 
taxes assessed by the auditor. The order was granted, and on 
February 9, 1895, the executor appeared and filed his motion 
to dismiss the said proceedings for the reason that the court 
had no jurisdiction to proceed to hear the cause, for the reason 
that the county treasurer was not authorized, under the law, to 
present said claim to the court at the January term, 1895.

“ More than two years afterwards, to wit, December 16,1897, 
the court overruled the executor’s motion to dismiss; and on 
June 18,1898, the executor filed his answer in eight paragraphs. 
A demurrer to the third, fourth and sixth was sustained, and a 
trial was had before the court upon the issues joined upon the 
petition, answer of general denial, payment and set-off, and, 
upon a special finding of facts and conclusions of law favorable 
to the treasurer, judgment was rendered against the executor 
that he pay to the treasurer on account of said omitted taxes 
the sum of $46,996.69.”

Appeals were taken by both parties from the decree of the 
Circuit Court of Marion County to the Supreme Court of the 
State. That court was of opinion that the executor, as appel-
lant, was not entitled to a reversal, but that, for error of the 
Circuit Court in allowing the executor a certain credit of $5750 
upon the amount recovered, the judgment must be reversed 
with instructions to restate conclusions of law in accordance 
with the opinion of the Supreme Court, and render judgment 
thereon in favor of the treasurer for the sum of $52,746.69, 
with interest from October 31, 1898; and final judgment for 
said amount was accordingly so entered by the Circuit Court of
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Marion. County, to which judgment a writ of error was allowed 
and the cause brought to this court.

J/?. W. U. U. Miller and Mr. Wayne Mae Veagh for plain-
tiff in error. Mr. John B. Elam, Mr. James W. Fesler and 
J/r. Samuel D. Miller were on their brief.

Mr. William L. Taylor and Mr. William A. Ketcham for 
defendant in error. Mr. Martin M. Hugg, Mr. Frederick A. 
Joss, Mr. Merrill Moores and Mr. Cassius C. Hadley were on 
their brief.

Mr . Jus tic e  Shir as , after making the above statement, de-
livered the opinion of the court.

To answer the questions presented to us in this record re-
quires an examination of two sections of the Indiana Revised 
Statutes, which read as follows:

“ Sec . 8560. Whenever the county auditor shall discover or 
receive credible information, or if he shall have reason to believe 
that any real or personal property has, from any cause, been 
omitted in whole or in part in the assessment of any year or 
number of years, from the assessment book, or from the tax 
duplicate, he shall proceed to correct the tax duplicate, and 
add such property thereto, with the proper valuation, and charge 
such property and the owner thereof with the proper amount 
of taxes thereon, to enable him to do which he is invested with 
all the powers of assessor under this act. But before making 
such correction or addition, if the person claiming to own such 
property, or occupying it, or in possession thereof, resides in

e county and is not present, he shall give such person notice, 
in writing, of his intention to add such property to the tax 

up icate, describing it in general terms, and requiring such 
Pe^®on a^^ear ^e^oro him at his office at a specified time, 
W1 ln i^Ve a^er giving such notice, and to show cause, if 
any, w y such prOperty should not be added to the tax dupli- 
ca e, and if the party so notified does not appear, or if he ap- 

ears and fails to show any good and sufficient cause why such
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assessment shall not be made, the same shall be made, and the 
county auditor shall, in all cases, file in his office a statement 
of the facts or evidence on which he made such correction; but 
he shall in no case reduce the amount returned by the assessor, 
without the written consent of the auditor of state, given on 
the statement of facts submitted by the county auditor.”

“ Sec . 8587. It shall be the duty of every administrator, exec-
utor, guardian, receiver, trustee or person having the property 
of any decedent, infant, idiot or insane person in charge, to 
pay the taxes due upon the property of such decedent, ward or 
party, and, in case of his neglecting to pay any installment of 
taxes when due, when there is money enough on hand to pay 
the same, the county treasurer shall present to the circuit or 
other proper court of the county, at its next term thereafter, a 
brief statement in writing, signed by him as such county treas-
urer, setting forth the fact and amount of such delinquency, 
and such court shall at once issue an order directed to such 
delinquent, commanding him to show cause within five days 
thereafter why such tax and penalty and costs should not be 
paid, and, upon his failing to show good and sufficient cause 
for such non-payment, the court shall order him to pay such 
tax out of the assets in his hands belonging to the estate of said 
decedent, ward or other person ; and such delinquent shall not 
be entitled to any credit, in any settlement of said trust, for 
the penalty, interest and cost occasioned by such delinquency, 
or by the order to show cause, but the same shall be a personal 
charge against him, and he shall be liable, on his official bond, 
for such penalty, interest and costs.”

Having alleged that he was and during all of his life had been 
a citizen of the United States, and that at no time during the 
year 1894 or since has he resided in Marion County, Indiana, 
but that during said year and ever since he has continually 
been and still was a resident and citizen of Lebanon, in the 
State of New Hampshire, Edward P. Gallup claimed, in the 
courts below, that in section 8560, providing for the assessment 
of omitted property by the county auditor, no provision what-
ever is made for notice to any person not a resident of the 
county in which said omitted property is proposed to be as-
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sessed, but that the sole provision for such notice is to person 
or persons resident of such county, and that by reason of the 
premises said statute is in violation of the Fourteenth Amend-
ment to the Constitution of the United States, in that said stat-
ute deprived him of his property without due process of law; 
denied to him the equal protection of the laws; also denies to 
him, as a citizen of New Hampshire, the privileges and immu-
nities enjoyed by a citizen of Marion County, Indiana, contrary 
to the second section of article 4 of the Constitution of the 
United States; and that said statute is further invalid in that 
it grants to a class of citizens, namely, residents of the particu-
lar county in which the property sought to be assessed is situ-
ate, privileges and immunities which, upon the same terms, do 
not equally belong to all citizens.

This arraignment of the statute is based on the fact that 
Edward P. Gallup, though acting as executor of William P. 
Gallup, deceased, in the county of Marion, Indiana, was, at the 
time he was served with the auditor’s notice, not a resident of 
that county, but was a resident of the State of New Hamp-
shire; and the contention is that, though he received such a no-
tice, yet he was not within the letter of the statute because not 
a resident of the county in which the property was situated, and 
therefore the notice actually given him was not a notice in 
point of law, and the auditor in proceeding with the duties of 
his office acted without jurisdiction, and that consequently the 
plaintiff in error has been deprived of his property without due 
process of law.

The Supreme Court of Indiana disposed of this contention 
hy holding “ that Edward P. Gallup was an official resident 
of Marion County at the time the proceeding by the auditor 
was begun, and therefore within the express terms of this sec-
tion.”

This construction of the section is criticized by the learned 
counsel of the plaintiff in error as novel, and unsupported by 
au\ ority- However this may be, it is a construction or appli- 
ca ion of the statute to the case in hand and is binding upon us.

t is strongly urged that, whether the view of the Indiana 
upreme Court be sound or not, in interpreting the section to 

vol . clxx xiii —20
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cover the case of an official residence, the result is to deprive 
the plaintiff in error of rights and privileges secured to him by 
the Constitution of the ITnited States, and numerous cases are 
cited to the effect that assessments and special burdens upon 
taxpayers are void unless the law provides for notice, and that 
notice in fact is not equivalent to notice in law. It is claimed 
that the plaintiff in error has been afforded no opportunity to 
be heard, and that, because the section provides for notice to 
residents of the county, and for no notice whatever to non-
residents of the State and county, a case of discriminative legis-
lation is created whereby non-residents are denied the equal 
protection of the laws.

To these suggestions the Supreme Court of Indiana replied 
by saying:

“ He, Gallup, was in a situation to avail himself of all the 
rights and privileges he asserts are unjustly denied to non-resi-
dents, and, while himself not aggrieved, he will not be per-
mitted to assail a revenue statute on behalf of others who are 
making no complaint. The courts are open to those only who 
are injured. . . . Conceding all that appellant affirms con-
cerning his residence and the absence of any provisions in sec-
tion 8560 for service of notice on non-residents, still he is not 
in a condition to complain that he has had no day in court. 
The assessment by the auditor, right or wrong, was not a final 
judgment. It was only prima facie correct. The courts were 
open to appellant, even though a non-resident, to challenge it 
by injunction. Failing to thus seek relief against it, the treas-
urer appealed to the circuit court for an order against him to 
show cause why he did not pay the taxes. The jurisdiction o 
the circuit court over its executor will not be controverted, 
even though his personal residence is in New Hampshire. e 
was ordered by the court to show cause, if he had any, why e 
did not pay the taxes. In response to the order any defence 
he had or ever had was open to him.

“ It is no longer an open question in this State that if a Par v 
against whose property an assessment has been made is, at any 
time in the course of the proceeding before a conclusive ju g
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ment, afforded by law an opportunity to contest its correctness, 
he is accorded due process of law.”

It has frequently been held by this court, when asked to re-
view tax proceedings in state courts, that due process of law is 
afforded litigants if they have an opportunity to question the 
validity or the amount of an assessment or charge before the 
amount is determined, or at any subsequent proceedings to en-
force its collection, or at any time before final judgment is 
entered. Walker x. Sauvinet, 92 U. S. 90; Davidson v. New 
Orleans, 96 U. S. 97; Spencer v. Merchant, 125 U. S. 345; Al-
len v. Georgia, 166 U. S. 138; Orr v. Gilman, ante, 278.

In the present case the plaintiff in error not only had an op-
portunity to appear and to set up any defence that he may 
have had, but actually did appear, and, after his demurrers and 
motion to dismiss had been overruled, answered and was fully 
heard in the trial court. His objections to the findings and 
rulings of that court have been heard and considered by the 
Supreme Court of the State.

The method followed by the auditor in assessing the ad-
ditional taxes was, perhaps, open to criticism, but was approved 
by the Circuit and Supreme Courts, and presents no question 
over which we have jurisdiction.

Failing to see that any rights or privileges secured to the 
plaintiff in error by the Constitution of the United States have 
been denied him, we are of opinion that the judgment of the 
Supreme Court of Indiana must be

Affirmed.
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NORTHERN ASSURANCE COMPANY v. GRAND 
VIEW BUILDING ASSOCIATION.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE EIGHTH
CIRCUIT.

No. 60. Argued October 28, 1901.—Decided January 6,1902.

Over insurance by concurrent policies on the same property tends to cause 
carelessness and fraud; and a clause in a policy rendering it void in 
case other insurance had been or should be made upon the property and 
not consented to by the insurer, is customary and reasonable.

In this case such a provision was expressly and in unambiguous terms con-
tained in the policy sued on, and it was shown in the proofs of loss fur-
nished by the insured, and it was found by the jury, that there was a 
policy in another company outstanding when the one sued upon in this 
case was issued; and hence the question in this case is reduced to one of 
waiver.

It is a fundamental rule in courts both of law and equity, that parol con-
temporaneous evidence is inadmissible to contradict or vary the terms 
of a valid written instrument, unless in cases where the contracts are 
vitiated by fraud or mutual mistake.

Where a policy provides that notice shall be given of any prior or subse-
quent insurance, otherwise the policy to be void, such a provision is rea-
sonable, and constitutes a condition, the breach of which will avoid the 
policy.

Where the policy provides that notice of prior or subsequent insurance 
must be given by indorsement upon the policy, or by other writing, such 
provision is reasonable and one competent for the parties to agree upon, 
and constitutes a condition, the breach of which will avoid the policy.

Contracts in writing, if in unambiguous terms, must be permitted to spea 
for themselves, and cannot, by the courts at the instance'of one of the 
parties, be altered or contradicted by parol evidence, unless in case o 
fraud or mutual mistake of facts, and this principle is applicable to cases 
of insurance contracts.

Provisions contained in fire insurance policies that such a policy shall be 
void and of no effect if other insurance is placed on the property in other 
companies without the knowledge and consent of the insuring company, 
are usual and reasonable.

It is reasonable and competent for the parties to agree that such kno 
edge and consent shall be manifested in writing, either by endorsemen 
upon the policy, or by other writing.

It is competent and reasonable for insurance companies to make it ma 
of condition in their policies that their agents shall not be deemed to ave
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authority to alter or contradict the express terms of the policies as execu-
ted and delivered.

Where fire insurance policies contain provisions whereby agents may, by 
writing indorsed upon the policy or by writing attached thereto, express 
the company’s assent to other insurance, such limited grant of authority 
is the measure of the agent’s power.

Where such limitation is expressed in the policy, the assured is presumed 
to be aware of such limitation.

Insurance companies may waive forfeiture caused by non-observance of 
such conditions.

Where waiver is relied upon, the plaintiff must show that the company, 
with knowledge of the facts that occasioned the forfeiture, dispensed 
with the observance of the condition.

Where the waiver relied on is the act of an agent, it must be shown either 
that the agent had express authority from the company, to make the 
waiver, or that the company, subsequently, with knowledge of the facts, 
ratified the action of the agent.

In  September, 1898, the Grand View Building Association, a 
corporation organized under the laws of Nebraska, in the Dis-
trict Court of Lancaster County of that State, brought an ac-
tion against the Northern Assurance Company of London, 
incorporated under the laws of the Kingdom of Great Britain 
and Ireland, seeking to recover the sum of $2500 as due under 
the terms of a policy of insurance that had been issued by the 
assurance company to the plaintiff company on December 31, 
1896, on certain property situated in said Lancaster County, 
and which, on June 1, 1898, had been destroyed by fire.

Thereupon the defendant company filed in the said county 
court a petition and bond, in due form, and prayed for an order 
removing the cause to the Circuit Court of the United States 
or the District of Nebraska; and on September 29, 1898, the 

county court approved the bond, and entered an order granting 
e prayer of the petition for removal.
Subsequently the case was put at issue on the petition, answer 

an reply in the Circuit Court of the United States, and was so 
procee ed in that, on October 20, 1898, a special verdict was 
189Q empanelled in the case, and on January 14,
th 1 f ,iudgrnent was entered for the plaintiff and against 

® dete^ant company in the sum of $2500, with interest and 
e cause was then taken to the United States Circuit



310 OCTOBER TERM, 1901.

Opinion of the Court.

Court of Appeals for the Eighth Circuit, aud that court, on 
March 26, 1900, affirmed the judgment of the Circuit Court. 
101 Fed. Rep. 27. Thereafter, on petition of the defendant 
company, a writ of certiorari was allowed, in response to which 
the record and proceedings in the cause were brought to this 
court.

JZr. R. W. Breckenridge and J/?. Charles J. Greene for the 
Assurance Company.

Mr. Halleck F. Rose for the Building Association. Mr. Jo-
seph R. Webster was on his brief.

Mr . Just ice  Shiras , after making the above statement, de-
livered the opinion of the court.

In order that the questions discussed in this case and the 
grounds of our judgment therein may sufficiently appear, it 
seems proper to set out, with substantial fulness, the pleadings 
of the parties and the special verdict of the jury.

The plaintiff’s petition, having alleged the making of the pol-
icy of insurance and the destruction of the property insured, 
then proceeded to allege in its fourth paragraph, apparently by 
way of meeting an expected defence, that “ plaintiff, shortly 
prior to issuance of aforesaid policy by the defendant, had pro-
cured a policy of insurance from the Firemen’s Fund Insurance 
Company, incorporated under the laws of California, insuring 
it against loss by fire of the same property in the sum of $1500 
for a term of two years, which insurance was then subsisting 
and remained in force to and including the date of said fire; 
that the fact of said subsisting insurance in said company was, 
by H. J. Walsh, plaintiff’s president, disclosed to defendant at 
and prior to the execution and delivery of said policy, and prior 
to payment by plaintiff of said premium therefor, and was so 
by him orally disclosed and communicated to defendant’s re-
cording agent at Lincoln, Nebraska, A. D. Borgelt, who then 
had full authority from defendant to countersign and issue its 
policies and accept fire insurance risks in its behalf and accept 
and receive the premium therefor, and who in fact accepted said
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risk and issued said policy, and accepted and received said 
premium as such agent in behalf of defendant with knowledge 
beforehand of said concurrent insurance, and with the intent 
knowingly to waive the condition of said policy that ‘ it shall 
be void if the insured now has or shall hereafter make or pro-
cure any other contract of insurance ’ on the property covered 
thereby. And by the aforesaid several acts and by procuring, 
receiving, accepting and retaining of said insurance premium 
with knowledge of said subsisting concurrent insurance the de-
fendant has waived the said condition and is estopped to claim 
benefit thereof, and is bound by said policy notwithstanding said 
condition ; the plaintiff had no insurance on said property ex-
cept as before stated.”

Having stated that plaintiff had rendered and delivered a 
statement of loss, in compliance with the terms of the policy, 
the petition further alleged that “ on the 26th day of July, 1898, 
the plaintiff demanded of defendant the payment of said insur-
ance ; and defendant, disregarding its undertaking in that be-
half, denies liability on the sole ground that said policy has 
been void from the date of its issue by reason of the said pro-
vision m regard to other insurance, the same provision which as 
aforesaid it had waived at the time of issuing its said policy.”

The answer of defendant admitted the making of the policy, 
the destruction of the insured property by fire, and proof of loss, 
ut denied specifically the allegations of the fourth paragraph 

of said petition, as follows :
Further answering, this defendant alleges that the policy of 

insurance which it issued to the plaintiff on December 31,1896, 
contained the following provision :
• ri en^re policy? unless otherwise provided by agreement 
m orsed hereon or added hereto, shall be void if the insured 
nov as or shqjl hereafter make or procure any other contract 

insurance, whether valid or not, on property covered in whole
°r in part by this policy.’ The defendant further says that its 
po icy m question was issued to the plaintiff with the express 
^a ement therein made that it was issued in consideration of 

e stipulations ’ therein named and a certain amount of pre- 
wm paid therefor. And said policy, besides the provisions
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above quoted, contains the following stipulation and condition : 
‘ This policy is made and accepted subject to the foregoing stip-
ulations and conditions, together with such other provisions, 
agreements or conditions as may be indorsed hereon or added 
hereto, and no officer, agent or other representative of this com-
pany shall have power to waive any provision or condition of 
this policy except such as by the terms of this policy may be 
the subject of agreement indorsed herein or added thereto, and 
as to such provisions and conditions no officer, agent or represen-
tative shall have such power or be deemed or held to have waived 
such provisions or conditions unless such waiver, if any, shall 
be written upon or attached hereto, nor shall any privilege or 
permission affecting the insurance under this policy exist or 
be claimed by the insured unless so written or attached.’ The 
defendant says that notwithstanding the stipulations, provisions 
and agreements above set forth and without the consent of the 
defendant endorsed upon said policy in writing, and without 
the knowledge of the defendant, the plaintiff obtained a policy 
of insurance, upon the property covered by the policy issued by 
this defendant, in the sum of $1500 in the Firemen’s Fund In-
surance Company.

“ Defendant says that the property upon which it issued its 
policy in the sum of $2500 was represented by the plaintiff to 
the defendant to be of the value of $3500. The defendant 
alleges that by reason of the additional insurance upon said 
property, not consented to in writing endorsed upon the policy 
of defendant, and not in fact known to the defendant, the policy 
written by the defendant upon the plaintiff’s property was, at 
the date of the fire which damaged or destroyed the plaintiff’s 
property wholly void, and was and has been void from the date 
of such additional assurance. Defendant further says that on 
the 5th day of August, 1898, the defendant tendered to the 
plaintiff in current fund the sum of $33.75, the amount of the 
premium paid by the plaintiff upon the policy in question, and 
now brings into court and tenders to the plaintiff the said sum 
of $33.75, with interest at the rate of seven per cent from De* 
cember 31,1896.”

The plaintiff company replied to the answer, denying tha
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it procured a policy of insurance in the Firemen’s Fund Insur-
ance Company upon the property insured by defendant in 
violation of the terms of the policy issued by defendant and 
without the knowledge of defendant, and made the following 
allegations:

“ The policy referred to in said answer of $1500 in the Fire-
men’s Fund Insurance Company was, on the contrary, subsist-
ing at and prior to the issuance by defendant to the plaintiff of 
the policy sued on herein, and was in fact issued December 12, 
1895, for the term of three years, and the existence of such 
policy was personally w’ell known to A. D. Borgelt, defendant’s 
recording agent, who wrote said policy, and accepted said 
risk, and who then had full charge of defendant’s agency at 
Lincoln, Nebraska, with authority to accept fire insurance risks 
for and on defendant’s behalf, to countersign and issue its 
policies of insurance, and to collect and receive the premiums 
therefor. And at and prior to his acceptance of said risk and 
insurance of the policy sued on, the plaintiff’s president, H. J. 
Walsh, reported orally to said A. D. Borgelt the fact of such 
subsisting insurance of $1500, and said Borgelt, as such agent, 
with full knowledge of said fact, accepted the risk, and wrote, 
executed and delivered said policy to defendant, with the in-
tent on the part of both plaintiff and defendant that the same 
should be concurrent with the said subsisting insurance and 
not avoided nor affected thereby, and with purpose and intent 
of defendant knowingly to waive and forego all benefit of the 
provisions of said policy set forth in defendant’s answer; and 
in faith thereof and with the sole purpose to procure such in-
surance to be concurrent with the subsisting insurance, and 
not otherwise, the plaintiff paid, and the defendant procured 
and received, the premium therefor. By all the aforesaid 
several acts the defendant has waived all benefit of the parti- 
cu ar conditions of its policy prohibiting concurrent insurance, 
prior and subsequent, except by endorsement on the policy; 
an the defendant is estopped and concluded thereby from 
c aiming any benefit or advantage by reason of said conditions 
of the policy.”

In support of its side of the issues thus presented, the plain-
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tiff company called as witnesses H. J. Walsh, its president, and 
Bert Richards, the agent of the Firemen’s Fund Insurance 
Company, who testified that Borgelt was informed by them 
and had knowledge of the subsisting insurance at and before 
the delivery of the policy in suit. The plaintiff likewise put 
in evidence the original policy sued on, and a letter from G. H. 
Lermit, manager of the defendant company at Chicago, Illi-
nois, and who had signed the policy in suit as such agent, in 
the terms following:

“ Chica go , Aug. 2, 1898.
“ To Grand View Building Association, H. J. Walsh, President, 

Lincoln, Nebraska.
“Dear  Sirs : We have your favor of the 26th ult. enclosing 

to us what purports to be proof of loss, making claim under 
our policy No. 310,024, of Lincoln, Nebraska, agency, and is-
sued to you for $2500 on household furniture, &c., while con-
tained in the three-story brick and stone building on lot F in 
Grand View Residence Park addition, on account of a fire 
which occurred on the 1st day of June, 1898, and beg to say 
in reply that your sworn statement therein, advises us that you 
had other insurance on this same property to the amount of 
$1500. This additional insurance held by you was without the 
knowledge or consent of this company, and was not permitted 
by agreement as provided for in lines Nos. 11,12 and 13 of the 
printed conditions of our policy, to which we beg to refer you. 
We, therefore, regret to have to advise you and do hereby say 
to you that the Northern Assurance Company specifically 
and absolutely denies any and all liability under said policy 
No. 310,024 held by you, holding that said policy has been void 
from the date of its issuance by reason of the said provision in 
regard to other insurance above referred to.

“ Our agents at Lincoln have been instructed to return to 
you the full premium paid them by you, namely, $33.75, at 
once.”

The plaintiff further offered the original policy in evidence, 
containing, among other things, the following provisions:

“ This entire policy, unless otherwise provided by agreemen 
endorsed hereon or added hereto, shall be void if the insure
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now has or shall hereafter make or procure any other contract 
of insurance, whether valid or not, on property covered in 
whole or in part by this policy.”

“ This policy is made and accepted subject to the foregoing 
stipulations and conditions, together with such other provisions, 
agreements and conditions as may be endorsed hereon or added 
hereto, and no officer, agent or other representative of this 
company shall have power to waive any provision or condition 
of this policy except such as by the terms of this policy may 
be the subject of agreement endorsed hereon or added hereto, 
and as to such provisions and conditions no officer, agent or 
representative shall have such power or be deemed or held to 
have waived such provisions or conditions unless such waiver, 
if any, shall be written upon or attached hereto, nor shall any 
privilege or remission affecting the insurance under this policy 
exist or be claimed by the insured unless so written or at-
tached.”

The defendant, to maintain the issues on its part, called as a 
witness A. D. Borgelt, who testified that he was a member of 
the firm of Borgelt & Beasley, insurance agents at Lincoln, 
Nebraska, which firm wrote the policy in the Northern Assur-
ance Company on the Grand View Building Association; that 
at the time he wrote the policy he had no notice or knowledge 
that there was other insurance upon the property covered by 
the policy in suit, and the first time he knew of any other in-
surance was after the fire; that while Walsh might have men-
tioned that there was an existing policy, he, the witness, had 
no recollection of having known anything about the other in-
surance until after the fire. He further testified that on Au-
gust 4,1898, the premium paid for the policy in suit was tendered 
to the plaintiff company, which declined to take it. The de- 
en ant thereupon moved the court to instruct the jury to 

return a verdict for the defendant, which motion was overruled, 
and defendant excepted.

The jury, under the instructions of the court, found that the 
e en ant company issued to the plaintiff company the policy 
escn ed in the plaintiff’s petition; that the property covered 
y sai policy of insurance was burned on or about June 1,
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1898; that the plaintiff, on or about July 26, 1898, furnished 
the defendant with proofs of the loss of said property by fire; 
that the policy contained the provision hereinbefore mentioned, 
providing that the policy should be void if the insured had or 
should thereafter make or procure any other contract of insur-
ance on the property covered by the policy in suit, and that the 
policy was made subject to such condition, and that no officer, 
agent or other representative of the company should have power 
to waive any provision or condition of the policy except such 
as by the terms of the policy had been endorsed thereon or 
added thereto, and that no officer, agent or representative of 
the company should have power or be deemed or held to have 
waived such provision or condition unless such waiver was 
written upon or attached to the policy, and that no privilege 
or provision affecting the insurance under the policy should 
exist or be claimed by the insured, unless so written or at-
tached; that there was at the time of the issuance of the 
policy in suit other insurance upon the insured property in the 
sum of $1500, in the Fireman’s Fund Insurance Company; that 
Borgelt was recording agent of the Northern Assurance Com-
pany, at Lincoln, Nebraska, with authority from the defendant 
company to countersign and issue its policies and accept fire 
insurance risks in its behalf, and to collect and receive premiums 
therefor, and that he had issued the policy sued on as such 
agent; that Borgelt knew, when the policy in the defendant 
company was issued and delivered to the plaintiff company, 
that there was then $1500 subsisting insurance in the Firemens 
Fund Insurance Company upon the insured property, issued 
prior to the date of the policy of the defendant company, and 
that such knowledge was communicated to said Borgelt by and 
on behalf of the assured; that the actual cash value of the 
property covered by the policy in suit and destroyed by fire 
June 1, 1898, was $4140; that no consent to concurrent insur-
ance of $1500 was endorsed on the policy in suit; and that, on 
August 4,1898, the amount of the premium paid for the policy 
was tendered to and refused by the plaintiff.

Thereafter motions were respectively made by the plaint1 
and defendant for judgment upon the findings and special ver
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diet of the jury, and on January 14,1899, the motion of the de-
fendant was overruled, and exception was taken by the defend-
ant, and the motion of the plaintiff was sustained, and judgment 
was entered in favor of the plaintiff and exception was taken 
by the defendant. A writ of error was prayed for by the de-
fendant and allowed, and the cause was taken to the United 
States Circuit Court of Appeals for the Eighth Circuit, where 
the judgment of the Circuit Court was affirmed, and the cause 
was then brought to this court by a writ of certiorari.

Over insurance by concurrent policies on the same property 
tends to cause carelessness and fraud, and hence a clause in the 
policies rendering them void in case other insurance had been 
or should be made upon the property and not consented to in 
writing by the company, is customary and reasonable.

In the present case, such a provision was expressly and in 
unambiguous terms contained .in the policy sued on, and it was 
shown in the proofs of loss furnished by the insured, and it was 
found by the jury, that there was a policy in another company 
outstanding when the present one was issued.

It also was made to appear that no consent to such other in-
surance was ever endorsed on the policy or added thereto.

Accordingly it is a necessary conclusion that by reason of the 
breach of the condition the policy became void and of no effect, 
and no recovery could be had thereon by the insured unless the 
company waived the condition. The question before us is 
therefore reduced to one of waiver. The policy itself provides 
the method whereby such a waiver should be made: “This 
policy is made and accepted subject to the foregoing stipula-
tions and conditions, together with such other provisions, agree-
ments or conditions as may be endorsed hereon or added hereto, 

°®cer’ aoen^ or other representative of this company 
s a ave power to waive any provision or condition of this 
po icy, except such as by the terms of this policy may be the 
su ject of agreement endorsed hereon or added hereto, and as 
o sue provisions or conditions no officer, agent or representa- 
ve s a 1 have such power or be deemed or held to have waived 

uc provisions or conditions, unless such waiver, if any, shall 
wri ten upon or attached hereto, nor shall any provision or
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permission affecting the insurance under this policy exist or be 
claimed by the insured unless so written or attached.”

Before proceeding to a direct consideration of the question 
before us, it may be well to inquire into the principles estab-
lished by the authorities as applicable to such cases.

It is a fundamental rule, in courts both of law and equity, 
that parol contemporaneous evidence is inadmissible to contra-
dict or vary the terms of a valid written instrument. This rule 
is thus expressed in Greenleaf on Evidence, vol. 1, sec. 275, 
12th ed. :

“ When parties have deliberately put their engagements into 
writing, in such terms as import a legal obligation, without any 
uncertainty as to the object or extent of such engagement, it is 
conclusively presumed that the whole engagement of the par-
ties, and the extent and manner of their undertaking was re-
duced to writing ; and all oral testimony of a previous collo-
quium between the parties, or of conversation or declarations 
at the time when it was completed, or afterwards, as it would 
tend in many instances to substitute a new and different con-
tract for the one which was really agreed upon, to the preju-
dice, possibly, of one of the parties, is rejected.”

The rule is thus expressed by Starkie, 587, 9th Am. ed. :
“ It is likewise a general and most inflexible rule, that where- 

ever written instruments are appointed, either by the require-
ment of law, or by the compact of the parties, to be the reposi-
tories and memorials of truth, any other evidence is excluded 
from being used, either as a substitute for such instruments or 
to contradict or alter them. This is a matter both of principle 
and policy ; of principle, because such instruments are in their 
nature and origin entitled to a much higher degree of credit 
than parol evidence ; of policy, because it would be attended 
with great mischief if those instruments upon which mens 
rights depended were liable to be impeached by loose collateral 
evidence.”

This rule has always been followed and applied by the Eng-
lish courts in the case of policies of insurance in writing.

Thus in Weston v. Eames, 1 Taunt. 115, it was held that parol 
evidence of what passed at the time of effecting a policy is not
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admissible to restrain the effect of the policy, Mansfield, C. J., 
observing that “ such evidence could not be admitted, without 
abandoning in the case of policies, the rule of evidence which 
prevails in all other cases; and that it would be of the worst 
effect if a broker could be permitted to alter a policy by parol 
accounts of what passed when it was effected.”

In Robertson v. French, 4 East, 130, it was held, per Lord El- 
lenborough, in a suit on a marine policy of insurance, that a 
parol agreement that the risk should begin at a place different 
from that inserted in the policy, cannot be received in evidence.

These cases are cited as establishing the rule in cases of in-
surance in Marshall on Marine Insurance, 278, and in Arnold 
on Insurance, vol. 1, p. 277.

In Flinn v. Tobin, 1 Mood. & Malle. 367, Lord Tenderden, C. J., 
said that “ the contract between the parties is the policy which 
is in writing, and cannot be varied by parol. No defence, there-
fore, which turns on showing that the contract was different 
from that contained in the policy, can be admitted; and this is 
the effect of any defence turning on the mere fact of misrepre-
sentation without fraud.”

So, where, in assumpsit for use and occupation, upon a written 
memorandum of lease, at a certain rent, parol evidence was of-
fered by the plaintiff of an agreement at the same time to pay 
a further sum, being the ground rent of the premises, to the 
ground landlord, it was rejected. Preston v. Uerceau, 2 W. 
Bl. 1249.

And where, in a written contract of sale of a ship, the ship 
was particularly described, it was held that parol evidence of 
a further descriptive representation, made prior to the time of 
sale, was not admissible to charge the vendor without proof of 
actual fraud; all previous conversations being merged in the 
written contract. Pickering v. Dowson, 4 Taunt. 779. See, 
also, Powell v. Edmunds, 12 East, 6 ; Smith v. Jeffreys, 15 M. & 

. 561; Gale v. Lewis, 9 Q. B. 730; Executors v. Ins. Co., 7 
M. & W. 151.

The case of Western Assurance Co. v. Doul et al., 12 Canada 
• Ct. 446, was one where a policy of insurance against loss by 
e contained the following condition: “ In case of subsequent
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insurance, notice thereof must be given in writing at once, and 
such subsequent insurance endorsed on the policy granted by 
this company, or otherwise acknowledged in writing; in default 
whereof such policy shall forthwith cease and be of no effect.” 

The insured effected subsequent insurance and verbally noti-
fied the agent, but there was no endorsement made on the pol-
icy, nor any acknowledgment in writing by the company. A 
loss having occurred, the damage was adjusted by the inspector 
of the company, and neither he nor the agent made any objec-
tion to the loss on the ground of non-compliance with the above 
condition. In a suit to recover the amount of the policy the 
company pleaded breach of the condition, in reply to which the 
plaintiff set up a waiver of the condition and contended that 
by the act of the agent and inspector the company was estopped 
from setting it up. It was held by the Supreme Court of Can-
ada that the insured not having complied with the condition, 
the policy ceased and became of no effect on the subsequent in-
surance being effected, and that neither the agent nor the in-
spector had power to waive a compliance with its terms.

In discussing the question of the power of the agent to waive 
the condition, the court said: “ It is not shown that it was 
within the scope of Greer’s authority as a local agent to waive 
such a condition. The condition itself does not, either by ex-
press words or by implication, recognize such an authority, but 
the reason for requiring the notice obviously points to a directly 
contrary construction. Moreover, the English case already 
quoted, (Gale v. Lewis, 9 Q. B. 730,) which determines that tbe 
required notice is to be given to the company itself and not to 
the local agent, shows, afortiori, that such an agent has, in the 
absence of express authority, no power to waive the condition. 
Direct authority is, however, not wanting. In the case of Shan-
non v. Gore Mutual Insurance Company, (2 Ont. App. 396,) the 
facts were the same as in the present case, the subsequent as-
surance having been effected through the agent who also acted 
for the defendant in taking the original risk. It was contended 
that the successive insurances having been thus effected with 
the same person as the agent of the two companies, tbe com-
pany which granted the first policy had knowledge of the sub-
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sequent insurance, and were therefore estopped from setting up 
a condition vititating the policy for want of a written notice. 
But the Court of Appeals held otherwise, and determined that 
‘ in such a case notice to the agent was not notice to the com-
pany, and that the agent neither had authority to waive the 
condition nor could by his conduct estop his principals the first 
insurers.’ As regards any direct action of the insurance com-
pany through their immediate agents, the directors or principal 
officers of the company conducting its affairs at the head office, 
there is no pretence for saying that there is in the present case 
the slightest evidence of conduct upon which either a defence 
of waiver of the condition, or by way of estoppel against insist-
ing upon it, can be based, and this for the very plain reason 
that these directors and officers never had the fact of a subse-
quent assurance brought to their knowledge, and without proof 
of such knowledge neither waiver nor estoppel can be made 
out. The condition in the policy is one which must be com-
plied with or waived. The company, by signing a condition of 
that kind, reserves to itself the right to withdraw the policy in 
case of further insurance. That question is one which cannot 
be decided by a mere local agent. He may receive the notice 
for transmission, but he cannot act on it; it must be brought 
to the notice of some person authorized by the company to con-
tinue the insurance after notice has been given them. It has 
been decided in a number of cases in. England that a local agent 
has not such authority, and a mere notice to him, even in a case 
where he is acting for another company taking the further risk, 
has been held to be no notice to the company.”

Coming to the decisions of our state courts, we find that, 
while there is some contrariety of decisions, the decided weight 
°f authority is to the effect that a policy of insurance in writ-
ing cannot be changed or altered by parol evidence of what was 
said prior or at the time the insurance was effected ; that a con-
dition contained in the policy cannot be waived by an agent, 
unless he has express authority so to do; and then only in the 
mode prescribed in the policy; and that mere knowledge by 
the agent of an existing policy of insurance will not affect the 

vol . clx xxi ii—21
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company unless it is affirmatively shown that such knowledge 
was communicated to the company.

In Worcester Bank v. Hartford Fire Insurance Company, 
11 Cush. 265, which was a case of additional insurance, and 
where one Smith testified that he was agent for the defendant 
company to issue policies, and was in the habit of receiving 
notices of additional insurance, which he endorsed on the poli-
cies, it was held by the Supreme Judicial Court of Massachu-
setts that as it is provided in the policy on which this action is 
brought that if the assured or his assigns shall hereafter make 
any other insurance on the same property, and shall not with 
all reasonable diligence give notice thereof to this company, 
and have same endorsed on this instrument or otherwise ac-
knowledged by them in writing, this policy shall cease and be 
of no further effect, and as, after the making of this policy, the 
assured obtained other insurance on the same property, but did 
not have the same endorsed on the policy or otherwise acknowl-
edged by the defendants in writing, the policy was void, not-
withstanding there was parol evidence tending to show that 
notice had been given to Smith, the company’s agent.

The same court held, in Hale v. Mechanics' Mutual Fire In-
surance Company, 6 Gray, 169, that a policyr issued by a mutual 
fire insurance company, whose by-laws provided that any insur-
ance subsequently obtained without the consent in writing of 
their president should avoid the policy, and that the by-laws 
should in no case be altered except by a vote, of two thirds of 
the stockholders or directors, was avoided by a subsequent in-
surance obtained with the mere verbal consent of the president. 
It was said by Bigelow, J., giving the unanimous opinion of the 
court:

“ Such being the rights of the parties under the contract, it 
is clear, upon the facts in this case, that the policy was annulled 
under the fifteenth article of the by-laws, by reason of the sub-
sequent insurance procured by Stone and Pony on the property, 
without the assent of the president of the corporation in writ-
ing ; unless the waiver of such written assent by the president, 
and his verbal assent to such subsequent insurance as found by 
the jury, operate to set aside this provision in the by-laws as o
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this particular policy and render the contract valid, notwith-
standing by its express terms, as by the clause in the by-laws, 
it would be otherwise void. But the difficulty in maintaining 
the plaintiff’s position on this part of the case is, not only that 
it attempts to substitute for the written agreement of the par-
ties a verbal contract, but that there is an entire absence of any 
authority on the part of the president to make such waiver or 
give such verbal assent. He was an agent, with powers strictly 
defined and limited, and could not act so as to bind the defend-
ant beyond the scope of his authority. Story on Agency, 
secs. 127,133; Salem Bank v. Gloucester Bank, 15 Mass. 29. 
By article 15 of the by-laws, his power to assent to subsequent 
insurance was expressly confined to giving such assent in writ-
ing. In order to guard against the danger of over insurance, 
the corporation might well require that any assent to further 
insurance on property insured by them should be given by the 
deliberate and well-considered act of their president in writing, 
and not be left to the vagueness and uncertainty of parol proof. 
The whole extent and limit of the president’s authority in this 
respect were set forth in the by-laws attached to the policy in 
the present case, and, as the evidence shows, were fully known 
to the assured. ... If the argument of the plaintiff should 
be carried out to its legitimate result, it would give to the pres-
ident the right, in any case, to suspend or change the by-laws 
by his verbal act and at his pleasure. This clearly he had no 
power to do. We are therefore of opinion that the finding of 
the jury does not render the policy valid; but that it was an-
nulled by the subsequent insurance obtained by the assured 
without the written consent of the president.”

In Smith v. Niagara Fire Ins. Co., 60 Vermont, 682, the 
Supreme Court of Vermont, in an elaborate opinion; in Wil-
son v. Ins. Co., 4 R. 1.141, the Supreme Court of Rhode Island, 
and in Clearer v. Traders' Ins. Co., 65 Mich. 527, and same 
case in 71 Michigan, 414, the Supreme Court of Michigan; held, 
t at the fact that the company’s agent had authority, in a cer-
tain way or manner, to consent to the taking of additional 
insurance, does not aid the plaintiff; that the agent did not 
consent, in the cases cited, within the line of his authority or



324 OCTOBER TERM, 1901.

Opinion of the Court.

in the manner prescribed by the policy, wherein the agent is 
expressly prohibited from waiving or modifying the written 
contract.

The same view of the law prevails in Connecticut. In Shel-
don v. Hartford Fire Insurance Company, 22 Conn. 235, it was 
held that where the policy and survey constituted a contract 
between the parties, and there was no imperfection or ambigu-
ity in the contract, evidence of parol representations made to 
the agent prior to the issuing of the policy could not be received 
to explain or qualify the contract. See, also, Glendale Han. 
Co. v. Protection Ins. Co., 21 Conn. 19, 37; Hough v. City Fire 
Ins. Co., 29 Conn. 10.

New York Insurance Co. v. Thomas, 3 Johns. Cases, 1, was 
an action upon a policy of insurance, and where parol evidence 
was offered to vary the terms of the instrument. The question 
was thus disposed of by Kent, J.:

“ The next point is whether the parol proof be admissible to 
explain the contract, and, if it be, what is the effect, in the 
present case, of such proof.

“ I know no rule better established than that parol evidence 
shall not be admitted to disannul or substantially vary or ex-
tend a written agreement. The admission of such testimony 
would be mischievous and inconvenient. Parol evidence is to 
be received in the case of an ambiguitas latens, to ascertain the 
identity of a person or thing, but before the parol evidence is 
to be received in such case, the latent ambiguity must be made 
out and shown to the court. In the present instance there is 
no ambiguity. The language of the contract, throughout, is 
consistent and explicit. This general rule of law has been par-
ticularly and emphatically applied to policies. (Skinn. 54.) 
And except in the special instance of explanations resulting 
from the usage of trade, they have never been allowed to be 
contradicted by parol agreements.”

Jennings v. Chenango Nut. Ins. Co., 2 Denio, 75, has long 
been a leading case. There it was held that conditions of in-
surance containing statements of the purpose for which the 
property insured is to be occupied, and of its situation as to 
other buildings, are warranties, and if untrue the policy is void,
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though the variance be not material to the risk ; and that parol 
evidence that the insured truly informed the agent of the in-
surer who prepared the application as to these particulars is 
not admissible. In the opinion, the language of Parker, C. J., 
in Higginson v. Dall, 13 Mass. 96, is quoted, that “ policies, 
though not under seal, have nevertheless ever been deemed in-
struments of a solemn nature and subject to most of the rules of 
evidence which govern in the case of specialties. The policy 
is itself considered to be the contract between the parties, and 
whatever proposals are made or conversations had prior to the 
subscription, they are considered as waived, if not inserted in 
the policy, or contained in a memorandum annexed to it.”

In Fowler v. Metropolitan Ins. Co., 116 NT. Y. 389, it was 
said :

“ A long line of authorities has settled the law to be that 
when it is expressly provided that the premium on a life insur-
ance policy shall be paid on or before a certain day, and in de-
fault thereof the policy shall be void, the non-payment of 
the premium upon the day named works a forfeiture. . . . 
The claim that such a provision, in a paid-up policy, is uncon-
scionable and oppressive, and presents a case in which a court 
of equity should relieve from the forfeiture incurred by omis. 
sion to make prompt payment of premiums, is not a new one. 
It has frequently been presented to the courts and has recently 
received very full consideration in this court in Attorney General 
v. North American Life Insurance Co., 82 N. Y. 172, and in Peo-
ple v. Knickerbocker Life Ins. Co. It was decided in those cases 
that provisions in paid-up policies, issued in lieu of other policies 
on which notes had been given for premiums, that they should 
be void in case the interest on such notes was not paid, are not un-
conscionable, oppressive or usurious. In the first case cited, Judge 

arl said: ‘ There are doubtless some decided cases which hold 
at such forfeiture should not be enforced, but I think the 

etter rule is to uphold and enforce such contracts when free 
rom fraud or mistake, just as the parties have made them.’ 

And in Douglass v. Knickerbocker L. Ins. Co., 83 N. Y. 492, it 
was said: 1 It has generally been found most conducive to the 
general welfare to leave parties to make their own contracts,
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and then enforce them as made, unless, on the ground of fraud, 
accident or mistake, ignorance, impossibility or necessity, relief 
can be granted against them.’ ... It would be impossible 
to sustain the claim that the statements and representations 
contained in the pamphlet issued by the company were to be 
regarded as affecting or modifying the strict terms of the pol-
icy without disregarding the established rule of law that a 
written contract merges all prior and contemporaneous nego-
tiations in reference to the same subject, and that the whole 
engagement of the parties and the extent and manner of their 
undertaking are embraced in the writing. This rule is the 
same in equity as at common law, and although a written 
agreement may be set aside or reformed, fraud or mistake must 
be shown to entitle a party to such relief. And it is never 
competent in an action upon a written contract to show that 
it was executed on the faith of a preceding parol stipulation 
not embraced in it.”

In Baumgartel v. The Providence Washington Ins. Co., 136 
N. Y. 547, where defendant had issued to plaintiff a policy of 
fire insurance which contained a clause to the effect that, unless 
otherwise provided by agreement endorsed thereon, it should be 
void in case of other insurance on the property insured; and it 
also provided that no agent of the company should have power 
to waive any provision or condition of the policy except such 
as by its terms might be the subject of agreement endorsed 
thereon or added thereto, and, as to those, that he should have 
no such power nor be deemed to have waived them unless m 
writing so endorsed or attached ; and where, in an action upon 
the policy, it appeared that, during its life, the plaintiff without 
notice to the defendant and without its knowledge or consent, 
obtained other insurance upon the property, and that thereafter 
he informed the agent, who had issued the policy, of this fact, 
and that the agent had replied, “All right; I will attend to 
it; ” but it did not appear that the plaintiff then had the policy 
in suit with him or afterwards applied to said agent for written 
consent to the other insurance; it was held that knowledge of 
the agent of the subsequent insurance did not satisfy the condi-
tion of the policy, and that plaintiff having failed to comply
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therewith, the policy was forfeited and void ; and also held that 
the statements of defendant’s agent did not amount to a waiver 
of the conditions or authorize the application of the doctrine of 
estoppel. It was said in the opinion :

“ The stipulation with respect to further insurance is one of 
the conditions upon which, by the agreement of the parties, the 
liability of the defendant depended in the case of a loss during 
the term of the insurance. The parties have also agreed upon 
the mode in which the condition could be complied with or 
waived, namely, by writing endorsed upon the policy in the 
form of a consent to the other insurance. The agent had power 
to give this consent only in the manner prescribed by the con-
tract. But there is not in the case any proof, even of verbal 
consent by the agent, that the plaintiff might procure further 
and additional insurance. . . . ‘ The effect of such stipula-
tions in a contract of insurance as well as the manner in which 
they may be modified or waived by agents of the company have 
been so thoroughly discussed and so clearly pointed out, that 
a reference to some of the more recent cases on the subject is 
all that is needful here. Alien v. German Ins. Co., 123 N. Y. 
6; Quinlan v. Providence W. Ins. Co., 133 Id. 356; Messel- 
back v. Forman, 122 Id. 583; Walsh v. Hartford Ins. Co., 73 
Id. 5.’”

It is doubtless true that in several later cases the New York 
Court of Appeals seems to have departed from the principles of 
the previous cases, and to have held that the restrictions in-
serted in the contract upon the power of an agent to waive any 
condition, unless done in a particular manner, cannot be deemed 
to apply to those conditions which relate to the inception of the 
contract when it appears that the agent has delivered it and 
received the premiums with full knowledge of the actual situa- 
ion. To take the benefit of a contract with full knowledge of 

a t e facts and attempt afterwards to defeat it, when called 
upon to perform, by asserting conditions relating to those facts, 
won be to claim that no contract was made, and thus operate 
us a raud upon the other party. Robbins n . Springfield Fire

y ; Wood v. American Fire Ins. Co., 149
382. But see Rohrbach v. German Fire Ins. Co., 62
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N. Y. 63, and Owens v. Holland Ins. Co., which are irrecon-
cilable.

The fallacy of this view is disclosed in the phrases we have 
italicized. It was thereby assumed that the agent had full 
knowledge of all the facts, that such knowledge must be deemed 
to have been disclosed by the agent to his principal, and that, 
consequently, it would operate as a fraud upon the assured to 
plead a breach of the conditions. This mode of reasoning over-
looks both the general principle that a written contract cannot 
be varied or defeated by parol evidence, and the express provi-
sion that no waiver shall be made by the agent except in writ-
ing endorsed on the policy. As we shall hereafter show when 
we come to consider the meaning and legal purport of the con-
tract in suit, such express provision was intended to protect both 
parties from the dangers involved in disregarding the rule of 
evidence. The mischief is the same whether the condition turned 
upon facts existing at and before the time when the contract 
was made, or upon facts subsequently taking place.

In Franldin Fire Ins. Co. n . Hartin, 41 New Jersey Law, 
568, the facts were as follows: A policy described the property 
insured as “occupied as a dwelling and boarding house;” in 
fact, it was occupied as a country tavern, and there was kept for 
use a billiard table in a room back of the bar room. The prop-
erty continued to be so used until the fire occurred. In the 
conditions of insurance, taverns were classified as extra hazard-
ous, and billiard rooms were named as specially hazardous, 
each being subject to higher premiums than ordinarily hazard-
ous rights. It was held by the New Jersey Court of Errors 
and Appeals that evidence that the application for insurance 
was prepared by the agent of the insurer, and that he knew, at 
the time of the application, that the property was occupied as 
a tavern, and that a billiard table wras kept in it for use, could 
not be received for the purpose of showing that, under the de-
scription of a dwelling and boarding house, the parties intende 
to insure the premises as they were then, in fact, being use ; 
that a written contract of insurance cannot be altered or vane 
by parol evidence of what occurred between the insured an . 
the agent of the insurer at the time of effecting the insurance,
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and that such evidence will not be received to raise an estoppel 
in pais, which shall conclude the insurer from setting up the 
defence that the policy was forfeited by a breach of the condi-
tions of insurance.

In the opinion of the court, given by Judge Depue, there was 
a full examination of cases on the subject of the admissibility 
of parol evidence in actions on policies of insurance, and some 
of his observations are so weighty, and so applicable to the case 
before us, that we shall quote from them at some length :

“The leading case in New York is Jennings v. Chenango 
Insurance Company, 2 Denio, 75. This case held, in ac-
cordance with a series of cases, beginning with Vander oort v. 
Columbian Insurance Company, 2 Caines, 155, that parol evi-
dence that the insured truly informed the agent of the insurer, 
who prepared the application, as to the situation of the prem-
ises, was not competent to vary a warranty on that subject, or 
save the insured from the consequences of a breach of the con-
tract of insurance. This case was recognized as good law by 
the courts of that State until the decision in Plumb v. Catta-
raugus Insurance Company, 18 N. Y. 392, where such evidence 
was held by a divided court to be admissible, not to change the 
contract, but to produce the same result under the guise of an 
equitable estoppel. Plumb v. Cattaraugus Insurance Com-
pany was followed in Powley n . Empire Insurance Company, 36 
N. Y. 550. It was justly criticized and condemned as founded 
on erroneous views, by the Chief Justice in Dewees v. Uanihat- 
ten Insurance Company, as reported in 6 Vroom, 336, and with 
Powley v. Empire Insurance Company, has been greatly shaken 
by subsequent decisions in the same court, if it was not practi-
ce ly overruled by Rohrbach v. Germania Insurance Company,

N. Y. 47, 63. In Uaher v. Hibernia Insurance Company, 
$$$> reformation of the contract of insurance seems 

o ave been regarded as the appropriate method of relief un-
der such circumstances.

he condition of the law on this important subject in that 
tate is such that it would not be advisable to adopt it, or pru- 
ent to endeavor to follow the decisions of its courts. The dis- 

cor ant and irreconcilable decisions which have grown out of
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the departure from the law as held in Jennings v. Chenango Co. 
Ins. Co. are cited by Judge Folger in Van Schaick n . Niagara 
Fire Ins. Co., 68 N. Y. 438. Some of the conditions of the 
policy may be controlled by evidence of the knowledge of the 
parties at the time the insurance was effected, and others not; 
but no rule or principle has been promulgated for ascertaining, 
in advance of the litigation, what stipulations in the contract 
belong to the one class or the other—a condition of the law 
sure to result from the effort to deal with contracts of this kind 
in disregard of established rules of law and acknowledged le-
gal principles. . . .

“It is manifest that the theory that such parol evidence, 
though it may not be competent to change the written contract, 
may be received for the purpose of raising an estoppel in pais, 
is a mere evasion of the rule excluding parol testimony when 
offered to alter a written contract. A party suing on a con-
tract in an action at law must be conclusively presumed to be 
aware of what the contract contains, and the. legal effect of his 
agreement is that its terms shall be complied with. Extrinsic 
evidence of the kind under consideration must entirely fail m 
its object, unless its purpose be to show that the contract ex-
pressed in the written policy was not, in reality, the contract 
as made. A defendant cannot be estopped from making the 
defence that the contract sued on is not his contract, or that 
his adversary has himself violated it in those particulars which 
are made conditions to his right under it, on the ground of ne-
gotiations and transactions occurring at the time the contract 
was entered into, unless the plaintiff is permitted to show from 
such sources that the contract, as put in writing, does not truly 
express the intention of the parties. The difficulty lies at the 
very threshold. An estoppel cannot arise except upon proof 
of a contract different from that contained in the written policy, 
and an inflexible rule of evidence forbids the introduction of 
such proof by parol testimony, when offered to vary or affect 
the terms of the written instrument.

“ The cases usually cited for the proposition that a contract 
of insurance is excepted out of the class of written contracts 
with respect to the admissibility of parol evidence to vary or
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control the written contract, will be found on examination to be, 
to a large extent, those in which the proof has been received 
with a view to a reformation of the policy in equity, or to meet 
the defence that the contract was induced by false and fraudu-
lent representations not embodied in the contract, or are the 
decisions of courts in which the legal and equitable jurisdictions 
are so blended that the functions of a court of equity have been 
transferred to the jury box. . . . ‘ The powers of agents 
of every kind of principals, to act for and bind their principals, 
are determined by the unvarying rule of ascertaining what au-
thority is delegated to them. How the contract was effected, 
whether directly with the insurer or by the intervention of 
agents, is of no consequence. The question of the admissibility 
of the testimony does not relate to the method by which the 
contract was made. It concerns the rule of evidence by which 
the contract, however made, shall be interpreted.

“ Upon principle, it is impossible to perceive on what ground 
such testimony should be received. A policy of insurance is a 
contract in writing, of such a nature as to be within the gen-
eral rule of law that a contract in writing cannot be varied or 
altered by parol testimony. If it be ambiguous in its terms, 
parol evidence, such as would be competent to remove an am-
biguity in other written contracts, may be resorted to for the 
purpose of explaining its meaning. If it incorrectly or imper-
fectly expresses the actual agreement of the parties, it may be 
reformed in equity. If strict compliance with the conditions 
of insurance, with respect to matters to be done by the insured 
after the contract has been concluded, has been waived, such 
waiver may, in general, be shown by extrinsic evidence, by 
parol. Further than this, it is not safe for a court of law to 
go. To except policies of insurance out of the class of contracts 
to which they belong, and deny them the protection of the 
ru e of law that a contract which is put in writing shall not be 
a tered or varied by parol evidence of the contract the parties 
intended to make, as distinguished from what appears, by the 
written contract, to be that which they have in fact made, is a 
vio ation of the principle that will open the door to the grossest 
rau Si • • • A court of law can do nothing but enforce
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the contract as the parties have made it. The legal rule that 
in courts of law the written contract shall be regarded as the 
sole repository of the intentions of the parties, and that its 
terms cannot be changed by parol testimony, is of the utmost 
importance in the trial of jury cases, and can never be departed 
from without the risk of disastrous consequences to the rights 
of parties.”

Dewees v. Manhattan Ins. Co., 35 N. J. Law, 366, referred to 
in the case just cited, reports an opinion by Chief Justice 
Beasly, and from which we shall quote, as it contains, as we 
think, an able and sound statement of the law on this important 
subject:

“ The contract between these litigants, on the point which 
I shall discuss, is clear and unambiguous. The defendants 
agreed to insure a building occupied as a country store, and the 
stock of goods, consisting of the usual variety of such a store. 
This, by the plain meaning of the terms, is a warranty on the 
part of the insured that the building was used, at the date of 
the agreement, for the purpose specified. It was a representa-
tion, on the face of the policy, touching the premises in ques-
tion, and which affected the risk; and such a representation, 
according to all the authorities, amounts to a warranty. . . • 
The cases are numerous and decisive upon the subject—so 
much so, that it does not appear to me to be necessary to refer 
to them in detail, as, in my opinion, the character of a represen-
tation of this kind is apparent upon its face. It can be in-
tended for no other purpose than to characterize the use of the 
building at the date of the insurance; for, unless this be done, 
there can be no restriction on the use of the property by the 
insured, during the running of the risk. Unless this descrip-
tion has the force thus attributed to it, the premises could have 
been used for any of the most hazardous purposes. A building 
described in a policy as a dwelling house could, except for the 
rule above stated, be converted into a mill or factory. I think 
it is incontestably clear that the description of the use of the 
premises in this case was meant to define the character of the 
risk to be assumed by the defendants.

“ But, besides this, it is plain that the written contract was
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violated, in a fatal particular, by the assured. By the express 
terms of one of the stipulations of the insurance, it is declared 
that, if the premises should be used ‘ for the purpose of carrying 
on therein any trade or vocation, or for storing or keeping 
therein any articles, goods or merchandise denominated haz-
ardous, or extra hazardous, or specially hazardous, in the second 
class of the classes of hazards annexed to this policy, etc., from 
thenceforth, so long as the same shall be so used, etc., the policy 
shall be of no force or effect.’ Among the extra hazardous 
risks, that of keeping a ‘ private stable ’ is enunciated, and it 
was shown on the trial, and was not denied, that, at the date of 
the policy, and at the time of the fire, a part of the building 
insured was applied by the plaintiff to this use.

“ It cannot be denied, then, that if we take into view these 
conditions of the case alone, the plaintiff’s action must fall to 
the ground. He did an act which, by force of his written agree-
ment, had the effect to suspend, temporarily, his insurance. As 
this fact, having this destructive effect, could not be disputed, 
it became necessary, in order to save the plaintiff’s action, to 
avoid the effect of the written contract; and this burden was 
assumed, on the argument, by the counsel of the plaintiff. The 
position taken with this view was, that the policy was obtained 
for the plaintiff by the agents of the defendant, and that they 
knew that the building in question was, in part, used as a stable.

“ The plaintiff’s claim appears to be a meritorious one, and on 
this account, and in the hope that there might be found some 
legal ground on which to support this action, the case was al-
low ed by me, at the circuit, to go to the jury, and the questions 
of law were reserved for this court. But the consideration 
which I have since given the matters involved has excluded the 
aintest idea that, upon legal principles, this suit can be success- 
ully carried through. In my opinion, that end can be attained 

only by the sacrifice of legal rules which are settled, and are of
o greatest importance. Let us look at the proposition to 

w jch we are asked to give our assent.
The contract of these parties, as it has been committed to 

writing, is, that if the plaintiff shall keep a stable on the prem-
ises insured, for the time being, the policy shall be vacated.
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But, it is said, the agents of the defendants who procured this 
contract were aware that the real contract designed to be made 
was, that the plaintiff might apply the premises to this use. 
This knowledge of the agent of the defendants, and which, it is 
contended, will bind the defendants, is to have the effect to vary 
the obligations of the written contract. Upon what principle 
can this be done ? There is no pretense of any fraud in the pro-
curement of this policy. The only ground that can be taken is, 
that the agent, knowing that the premises were to be, in part, 
used as a stable, should have so described the use in the policy. 
The assumption is, and must be, that the warranty, in its pres-
ent form, was a mistake in the agent. But a mistake cannot be 
corrected, in conformity with our judicial system, in a court of 
law. No one can doubt that, in a proper case of this kind, an 
equitable remedy exists. 4 There cannot be, at the present day,’ 
says Mr. Justice Story, ‘ any serious doubt that a court of equity 
has authority to reform a contract, where there has been an 
omission of a material stipulation by mistake; and a policy of 
insurance is just as much within the reach of the principle as 
any other contract. Andrews v. Essex Fire <& Marine Ins. Co., 
3 Mason, 10.’

“ It is possible, therefore, that in this case, in equity the pres-
ent contract might be reformed, so as to permit the plaintiff to 
keep his stable in this building; but I think it has never before 
been supposed that this end could be reached in this State, by 
proof before the jury in a trial at the circuit. The principle 
would cover a very wide field, for, if this mistake can be there 
corrected, so can every possible mistake. If the plaintiff can 
modify the stipulation with respect to the restricted use of the 
premises, on the plea of a mistake in the stipulation, on similar 
grounds it would be open to the company to modify the policy 
with respect to the amount insured. I am at a loss to see how, 
on the adoption of the principle claimed, we are to keep sep-
arate the functions of our legal and equitable tribunals. Nor 
do I think, if this court should sustain the present action, that 
it could be practicable to preserve, in any useful form, the great 
primary rule that written instruments are not to be varied or 
contradicted by parol evidence. The knowledge of the agent



ASSURANCE CO. v. BUILDING ASSOCIATION. 335

Opinion of the Court.

in the present transaction is important only as showing what 
the tacit understanding of the contracting parties was. Sup-
pose, instead of proof of such tacit understanding, the plain-
tiff had offered to make a stronger case by showing that the 
agent expressly agreed that the building might be used not only 
as a country store, as the policy stated, but also as a stable, and 
that the restraining stipulation did not apply to the extent ex-
pressed. Can any one doubt that, according to the practice and 
decisions in this State, such proof would have been rejected ? 
A rule of law admitting such evidence would be a repeal of the 
principle, giving a controlling efficacy to written agreements. 
The memory and understanding of those present at the forma-
tion of the contract would be quite as potent as the written in-
strument.

“ I have not found that it is anywhere supposed that this gen-
eral rule which illegalizes parol evidence under the conditions 
in question has been relaxed with respect to contracts of in-
surance. Decisions of the utmost authority, both in England 
and in this country, propound this doctrine as applicable to 
policies in the clearest terms.”

After citing a number of cases, the Chief Justice took notice 
of the case of Plumb v. Cattaraugus Ins. Co., 18 N. Y. 392, 
in the following terms:

‘ In the case from New York here referred to, there was, in 
the application for the policy, a misdescription of the distance 
of the adjacent buildings from the premises insured, and to this 
defence the reply was, that the agent of the company had made 
the measurements, and had obtained the signature of the plain-
tiff, on the assurance ‘ that the application was all right and 
just as it should be.’ The court decided that the declaration of 
the agent could not be offered for the purpose of altering or 
contradicting the written contract, but that it was admissible 
as an estoppel in pais. Now it is at once obvious that, by force 
of that view, the agreement in question was enforced, not in 
the sense of the written terms, but in the sense of the oral evi- 

cnce, and that the practical result was precisely the same as 
ough the instrument had been reformed in conformity to such 

evidence at the trial. I think there is no doubt that this appli-
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cation of the doctrine of estoppel to written contracts is an en-
tire novelty. In the long line of innumerable cases which have 
proceeded and been decided on the ground that parol evidence 
is not admissible as against a written instrument, no judge or 
counsel ever intimated, as it is believed, that the same result 
could be substantially attained by a resort to this circuity. It 
is true that, if there be a substantial ground in legal principle 
for its introduction, the fact that it is new will not debar from 
its adoption; but I have not been able to perceive the existence 
of such substantial ground. In my apprehension the doctrine 
can be made to appear plausible only by closing the eyes to the 
reason of the rule which rejects, in the presence of written con-
tracts, evidence by parol. That reason is, that the common good 
requires that it shall be conclusively presumed in an action at 
law, in the absence of deceit, that the parties have committed 
their real understanding to writing. Hence it necessarily fol-
lows that all evidence merely oral is rejected, whose effect is to 
vary or contradict such expressed understandings. Such rejec-
tion arises from the consideration that oral testimony is unre-
liable in comparison with that which is written. It is idle to 
say that the estoppel, if permitted to operate, will prevent a 
fraud or inequitable result; most parol evidence contradictory 
of a written instrument has the same tendency; but such evi-
dence is rejected not because, if true, it ought not to be re-
ceived, but because the written instrument is the safer criterion 
of what was the real intention of the contracting parties. In 
the case now criticized, the party insured stipulated against the 
existence of buildings within a definite number of feet from the 
insured property; by the admission of parol testimony, this 
stipulation was restricted and limited in its effect. This result, 
no doubt, was strictly just, if we assume that the parol evidence 
was true; but, standing opposed to the written evidence, the 
law presumes the reverse. The alternative is unavoidable it 
is a choice between that which is written and that which is un-
written. In the case cited, the effect of the rule adopted by 
the court was to give a different effect to the written terms from 
that which they intrinsically possessed—a result induced by t e 
admission of oral evidence. This, I cannot but think, was a
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palpable alteration of the agreement of the parties. The mis-
take of the court appears to have been in regarding simply the 
legal effect of the facts which were proved by parol. Receiv-
ing that testimony into the case, a clear estoppel was made 
out; but the error consisted in the circumstance that such oral 
evidence was, on rules well settled, inadmissible. The question 
presented was purely one as to a rule of evidence, but it was 
treated as a problem relating to the application of legal princi-
ples to an admitted state of facts. The case was not decided 
by a unanimous court, three judges dissented, and, in my judg-
ment, that dissent was based on satisfactory grounds. . . . 
The facts now before us do not present the elements of an es-
toppel. Such a defence rests on a misconception as to a state 
of facts, induced by the party against whom it is set up. The 
person who seeks to take advantage of it must have been mis-
led by the words or conduct of another. Now, in the present 
case, the agent did not make any statement nor did he do any-
thing which led the plaintiff to alter his condition. The most 
that can be laid to his charge is that from carelessness he 
omitted properly to describe the use of the premises described. 
But this was not a misstatement of a fact on which the plain-
tiff acted, because the plaintiff was aware of the circumstance 
that the building was put to another use. The alleged error 
in the description is plain on the face of the policy, and the law 
incontestably charges the defendant with knowledge of the 
meaning and legal effect of his own written contract. To found 
an estoppel on the ignorance of the plaintiff of the plainly ex-
pressed meaning of his own contract would be absurd.”

In Pennsylvania, it has always been held that courts of law 
will not permit the terms of written contracts to be varied or 
altered by parol evidence of what took place at or before the 
ime the contracts were made, and that policies of insurance are 

within the protection of the rule.
Thus, when it was stipulated in the conditions of insurance 
t a false description of the property insured should avoid the 

policy, it was held that a misdescription defeated the plaintiff’s 
right to recover under it, though the statements were known to 

e ^se hy the insurer’s agent, who prepared the description, 
vol . olx xxiii —22
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and informed the plaintiff that in that respect the description 
was immaterial. Smith v. Cash Mut. Ins. Co., 24 Penn. St. 320; 
Columbia Ins. Co. v. Cooper, 50 Penn. St. 331.

In Commonwealth Mutual Fire Insurance Company v. Hunt- 
zinger, 98 Penn. St. 41, the subject was examined at length 
and the previous cases considered, and it was held that mere 
mutual knowledge by the assured and the agent of the falsity 
of a fact warranted is entirely inadequate to induce a reforma-
tion of the policy so as to make it conform with the truth; that 
it is rather evidence of guilty collusion between the agent and 
the assured, from which the latter can derive no advantage. 
“ The conditions of insurance,” said the court, “ provide that 
notice of additional insurance, or of any change in existing in-
surance, shall be given to the company by the insured in writ-
ing, and shall be acknowledged in writing by the secretary; and 
no other notice shall be binding or have any force against the 
company. In absence of evidence of waiver of the notice re-
quired in this stipulation, we do not think the jury would be 
justified in inferring that the knowledge of the agent will bind 
the principal of notice of subsequent insurance or surrender 
of previous insurance. The parties agreed that written notice 
should be given, and in like manner acknowledged by the secre-
tary ; mere knowledge of an agent is not the equivalent of that.

That the law enunciated in these and numerous other cases 
in Pennsylvania was not overturned by the case of Kalmutz 
v. Northern Mutual Ins. Co., 186 Penn. St. 571, as claimed in 
the brief of defendant in error, will appear on examining the 
facts of that case and the reasoning of the court.

The opinion shows that the court refused to hold that what 
was alleged to have taken place at the time the contract was 
entered into might be received to change the legal effect of the 
policy, Sterrett, C. J., saying:

“ The policy in suit contains this provision as to other insurance. 
4 Policies of all other insurance upon property herein describe 
—whether made prior or subsequent to the date hereof nius 
be indorsed on this policy, otherwise the insurance shall be voi • 
The existence of such other insurance of which no endorsement 
was made on the policy, was conceded; and, in order to avoi
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the effect of the condition above quoted, the plaintiff undertook 
to prove that the defendant company, by its own acts, had 
waived the condition, and was thereby estopped from setting it 
up as a bar to his recovery. As is usual in such cases, there 
was more or less conflicting testimony as to what passed be-
tween the plaintiff and the company’s agent at the inception 
of the contract. In the court below, as well as here, it was 
forcibly contended on plaintiff’s behalf that the testimony re-
ferred to wTas sufficient to warrant the jury in finding such facts 
as legally constitute an estoppel; but, inasmuch as the record 
discloses other undisputed evidence which necessarily leads to the 
same conclusion, it is unnecessary to consider in detail the con-
flicting testimony that was submitted to the jury on that ques-
tion. The policy in suit was issued in April, 1894, and the last 
assessment thereon was made in October following. Defendant 
company’s secretary testified that he had notice of the additional 
insurance on the first Wednesday of November, 1894. Not-
withstanding that notice to the company, the policy was neither 
recalled nor cancelled ; the premiums or assessments collected 
were not returned, nor was any effort made to return the pre-
mium note given by plaintiff, binding him to pay the premiums 
at such times and in such manner as the company’s directors 
might by law require. These facts were admitted; and if, as 
the authorities appear to hold, they operated as an estoppel, it 
will be unnecessary to consume time in the consideration of other 
questions sought to be raised by several of the specifications of 
error.”

The court then cited Elliott v. Lycoming County Ins. Co., 66 
Penn. St. 22, 26, where Justice Sharswood said:

‘ Undoubtedly, if the company, after notice or knowledge of 
the over insurance, treated the contract as subsisting, by mak-
ing and collecting assessments under it from the insured, they 
could not afterwards set up its forfeiture. It would be an 
estoppel, which is the true ground upon which the doctrine of 
waiver in such cases rests. . . . Enough has been said to 
8 ow that upon the undisputed evidence in the case the learned 
nal judge would have been warranted in holding, as matter of 
nw, that the defendant was estopped from setting up the con-
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dition above quoted as a bar to plaintiffs’ claim, and in instruct-
ing the jury accordingly.”

As, therefore, there was no limitation put in the policy upon 
the powers of the company’s secretary, and as the company, 
after having received notice of the existence of other insurance, 
declined to avail itself of the right to rescind the contract, but, 
on the contrary, elected to enforce payments under the terms 
of the policy as a subsisting contract, and these facts having 
been made to appear by undisputed evidence, the court would 
seem to have been justified in applying the doctrine of estoppel.

It must be conceded that it is shown, in the able brief of the 
defendant in error, that, in several of the States, the courts ap-
pear to have departed from well-settled doctrines, in respect 
both to the incompetency of parol evidence to alter written 
contracts, and to the binding effect of stipulations in policies 
restricting the authority of the company’s agents. The nature 
of the reasoning on which such courts have proceeded will re-
ceive our consideration when we come to discuss the particular 
terms of the contract before us.

Leaving, then, the state courts, let us inquire what is the voice 
of the Federal authorities.

We do not consider it necessary or profitable to examine in 
detail the decisions of the Circuit Courts or of the Circuit Courts 
of Appeals. It is sufficient, for our present purpose, to say that 
the Circuit Court of Appeals for the Seventh Circuit has held 
consistently to the doctrines on this subject laid down by the 
English and American courts generally, United Firemen's Ins. 
Co. v. Thomas, 82 Fed. Rep. 406, and that the Court of Ap-
peals for the Eighth Circuit, in the present case, has, by a ma-
jority of its members, adopted arnd applied the view that a writ-
ten contract may, in an action at law, be changed by parol 
evidence, and that such clauses as restrict the power of agents 
of insurance companies to contract otherwise than by some writ-
ing should be given effect, if at all, as they respect such modi-
fications of a policy as are made or attempted to be made after 
it has been delivered and taken effect as a valid instrument, an 
should not be considered as having relation to acts done by the 
company or its agents at the inception of the contract, tv 
Fed. Rep. 77.
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In such divergence of decisions, we have deemed it proper to 
have the present case brought before us by a writ of certiorari.

As to the fundamental rule, that written contracts cannot be 
modified or changed by parol evidence, unless in cases where the 
contracts are vitiated by fraud or mutual mistake, we deem it 
sufficient to say that it has been treated by this c'ourt as in-
variable and salutary. The rule itself and the reasons on which 
it is based are adequately stated in the citations already given 
from the standard works of Starkie and Greenleaf.

Policies of fire insurance in writing have always been held by 
this court to be within the protection of this rule.

The first case to be examined is Carpenter v. Providence- 
Washington Ins. Co., 16 Pet. 495. The importance of this case 

is great, because, if the conclusion there reached was sound when 
expressed, and if it has not been overruled by our subsequent 
decisions, it is decisive of the case before us.

And first, as to the facts of that case, in so far as they re-
semble those with which we have now to deal. They were thus 
stated by Mr. Justice Story, who delivered the unanimous opin-
ion of the court:

“ This is a writ of error to the Circuit Court for the District 
of Rhode Island. The original action was brought by Carpen-
ter, the plaintiff in error, against the Providence-Washington 
Insurance Company, the defendants in error, upon a policy of 
insurance underwritten by the insurance company of fifteen 
thousand dollars £ on the Glenco Cotton Factory, in the State of 
New York,’ owned by Carpenter, against loss or damage by 
fire. The policy was dated on the 27th of September, 1838, and 
was to endure for one year. Among other clauses in the policy 
are the following: e And provided further, that in case the in-
sured shall have already any other insurance on the property 

& ¿by insured, not notified to this corporation and mentioned or 
endorsed upon this policy, then this insurance shall be void and 
° no effect.’ £ And if the said insured or his assigns shall 
ereafter make any other insurance on the same property, and 

$ a no^ with all reasonable diligence give notice thereof to 
is corporation, and have the same endorsed on this instru-

yen , or otherwise acknowledged by them in writing, this policy
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shall cease and be of no further effect. And in case of any other 
insurance upon the property hereby insured, whether prior or 
subsequent to the date of this policy, the insured shall not in 
case of loss or damage be entitled to demand or recover on this 
policy any greater portion of the loss or damage sustained than 
the amouilt hereby insured shall bear to the whole amount 
insured on the said property.’ . . . Annexed to the policy 
are the proposals and conditions on which the policy is asserted 
to be made, and among them is the following: ‘ Notice of all 
previous insurances upon property insured by this company 
shall be given to them, and endorsed on the policy, or otherwise 
acknowledged by the company in writing, at or before the time 
of their making insurance thereon, otherwise the policy made 
by this company shall be of no effect.’

“ The declaration averred that during the continuances of the 
policy he, Carpenter, was the owner of the property by the 
policy insured, and was interested in said property to the whole 
amount so insured by the company; and that on the 9th of 
April, 1839, the factory was totally destroyed by fire, of which 
the company had due notice and proof. The cause came on 
for trial on the general issue, and a verdict was found for the 
defendants. The plaintiff took a bill of exception to certain in-
structions refused, and other instructions given by the court m 
certain matters of law arising out of the facts in proof at the 
trial; and judgment having been given upon the verdict for the 
defendants, the present writ of error has been brought to ascer-
tain the validity of these exceptions. . . .

“From the 17th of October, 1836, to the 6th of December, 
1837, Henry M. Wheeler and Samuel G. Wheeler continued to 
own the factory in equal moieties, and transacted business 
under the firm of Henry M. Wheeler & Co. On that day Sam-
uel G. Wheeler sold and conveyed his moiety to Carpenter. 
On the 18th of April, 1838, Henry M. Wheeler sold and con-
veyed his moiety to Carpenter, who thus became the sole owner 
of the entire property. The last conveyance declared the prop-
erty subject to a mortgage on the premises from Henry M. 
Wheeler and wife, dated in June, 1835, to Epenetus Reed, on 
which there was then due six thousand dollars, which Carpenter
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assumed to pay. There had been a prior policy on the prem-
ises in the Washington Insurance office, which, upon Carpen-
ter’s becoming the sole owner, the company agreed to continue 
for account of Carpenter, and in case of loss, the amount to be 
paid to him. That policy expired on the 27th of September, 
1838, the day on which the policy, upon which the present suit 
is brought, was effected. It is proper further to state that 
other policies on the same factory had been effected and re-
newed from time to time, from December 12,1836, for the ben-
efit of the successive owners thereof, by another insurance com-
pany in Providence, called the American Insurance Company; 
and among these was a policy effected, by way of renewal, on 
the 14th of December, 1837, in the name of Henry M. Wheeler 
& Co., for six thousand dollars, for the benefit of Henry M. 
Wheeler and Carpenter, (who were then the joint owners there-
of,) payable in case of loss to Epenetus Reed. The sale by 
Henry M. Wheeler to Carpenter, on the 18th of April, 1838, 
of his moiety having been notified to the American Insurance 
Company, the latter agreed to the assignment; and the policy 
thenceforth became a policy for Carpenter, payable in case of 
loss to Epenetus Reed. And on the 23d of May, 1838, Car-
penter transferred all his interest in the policy to Epenetus 
Reed. The policy thus effected on the 14th of December, 1837, 
m the American Insurance Company was, as the Washington 
Insurance Company assert, not notified to them at the time of 
effecting the policy made on the 25th of September following, 
and declared upon in the present suit; nor was the same ever 
mentioned in, or endorsed upon the said policy; and upon this 
account the company insist that the present policy is, pursuant 
to the stipulations contained therein, utterly void. Subsequently, 
viz., on the 11th day of December, 1838, the American Insur-
ance Company renewed the policy of the 14th of December, 

37, for Carpenter, and at his request, for one year. This re-
newed policy was never notified to the Washington Insurance 

ompany, nor acknowledged by them in writing; nor does it 
appear ever to have been actually assigned to Epenetus Reed, 
own to the period of the loss of the factory by fire. On this 

account also, the Washington Insurance Company insist that
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their policy of the previous 27th of September, 1838, is, accord-
ing to the stipulation therein contained, utterly void.

“It seems to have been admitted, although not directly 
proved, that a suit was brought upon the policy of the 14th of 
December, 1837, at the American Insurance office, after the 
loss, by Carpenter, as trustee of or for the benefit of Reed, for 
the amount of the six thousand dollars insured thereby; and 
that at the November term, 1839, of the Circuit Court, the 
company set up as a defence that there was a material misrep-
resentation of the cost and value of the property in the factory 
insured made to them at the time of the original insurance; and 
it being intimated by the court that if such was the fact it 
would avoid the policy, the plaintiff acquiesced in that decision, 
and discontinued or withdrew the action before verdict.

“ The instructions prayed and refused, and also the instruc-
tions actually given by the court, are fully set forth in the rec-
ord. It does not seem important to the opinion, which we are 
to pronounce, to recite them at large, in totidem verbis, since 
the points on which they turn admit of a simple and exact ex-
position.”

After disposing of the first instruction, which does not re-
late to our present inquiries, the court said:

“ The second instruction asked proceeds upon the ground that 
although the policy of the American Insurance Company of the 
6th of December, 1836, was good upon its face yet if, in point 
of fact, it was procured by a material misrepresentation by the 
owners of the cost and value of the premises insured, it was 
deemed to be utterly null and void, and therefore, as a null and 
void policy, notice thereof need not have been given to the 
Washington Insurance Company at the time of underwriting 
the policy declared.

“ The court refused to give the instruction; and, on the con-
trary, instructed the jury that if the policy of the American 
Insurance Company was, at the time when that at the Wash-
ington Insurance office was made, treated by all the parties 
thereto as a subsisting and valid policy, and had never, in fact, 
been avoided, but was still held by the assured as valid, then, 
that notice thereof ought to have been given to the Washing-
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ton Insurance Company, and if it was not, the policy declared 
on was void. We are of opinion that the instruction, as asked, 
was properly refused, and that given was correct.”

After discussing the question, the court added the following 
observations:

“Indeed, we are not prepared to say that the court might 
not have gone further, and have held that a policy—existing 
and in the hands of the insured, and not utterly void upon its 
very face, without any reference whatever to extrinsic facts— 
should have been notified to the underwriters, even although 
by proofs afforded by such extrinsic facts it might be held in its 
very origin and concoction a nullity.

“ And this leads us to say a few words upon the nature and 
importance and sound policy of the clauses in fire policies, re-
specting notice of prior and subsequent policies. They are de-
signed to enable the underwriters, who are almost necessarily 
ignorant of many facts which might naturally affect their rights 
and interests, to judge whether they ought to insure at all, or 
for what premium; and to ascertain whether there still remains 
any such substantial interest of the assured in the premises in-
sured as will guaranty on his part vigilance, care and strenuous 
exertions to preserve the property. To quote the language of 
this court in the passage already cited, the underwriters do not 
rely so much upon the principles as upon the interest of the as-
sured. Besides, in these policies there is an express provision 
that in cases of any prior or subsequent insurances, the under-
writers are only to be liable for a ratable proportion of the loss 
or damage as the amount insured by them bears to the whole 
amount insured thereon. So that it constitutes a very impor-
tant ingredient in ascertaining the amount which they are liable 
to contribute towards any loss; and whether there be any other 
insurance or not upon the property, is a fact perfectly known 
to the insured, and not easily or ordinarily within the means of 
knowledge of the underwriters.

‘ The public, too, have an interest in maintaining the validity 
of these clauses, and giving them full operation and effect, 

hey have a tendency to keep premiums down to the lowest 
rates, and to uphold institutions of this sort, so essential in the
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present state of our country for the protection of the vast in-
terests embarked in manufactures and on consignments of goods 
in warehouses. If these clauses are to be construed with a 
close and scrutinizing jealousy, when they may be complied 
with in all cases by ordinary good faith and ordinary diligence 
on the part of the insured, the effect will be to discourage the 
establishment of fire insurance companies, or to restrict their 
operations to cases where the parties and the premises are 
within the personal observation and knowledge of the under-
writers. Such a course would necessarily have a tendency to 
enhance premiums, and to make it difficult to obtain insurance 
where the parties live, or the property is situate, at a distance 
from the place where the insurance is sought. But be these 
considerations as they may, we see no reason why, as these 
clauses are a known part of the stipulations of the policy, they 
ought not to receive a fair and reasonable interpretation ac-
cording to their terms and obvious import. The insured has 
no right to complain, for he assents to comply with all the 
stipulations on his side, in order to entitle himself to the bene-
fit of the contract, which upon reason or principle, he has no 
right to ask the court to dispense with the performance of his 
own part of the agreement, and yet to bind the other party to 
obligations, which, but for their stipulations, would not have 
been entered into.

“We are, then, of opinion that there is no error in the second 
instruction. On the contrary, there is strong ground to con-
tend that the stipulations in the policy as to notice of any prior 
and subsequent policies, were designed to apply to all cases of 
policies then existing in point of fact, without any inquiry into 
their original validity and effect, or whether they might be 
void or voidable.

“ The third instruction prayed the court to instruct the jury 
that if the Washington Insurance Company had notice, in fact, 
of the existence of the policy in the American office, that was 
in law a compliance with the terms of the policy.’ The court 
refused to give the instruction- as prayed, but instructed t e 
jury that, at law, whatever might be the case in equity, mere 
parol notice of such insurance was not, of itself, sufficient o
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comply with the requirements of the policy declared on; but 
that it was necessary, in case of any such prior policy, that the 
same should not only be notified to the company, but should 
be mentioned or endorsed upon the policy; otherwise the in-
surance was to be void and of no effect.

“We think this instruction was perfectly correct. It merely 
expresses the very language and sense of the stipulation of the 
policy; and it can never be properly said that the stipulation 
in the policy is complied with, when there has been no such 
mention or endorsement as it positively requires, and without 
which it declares the policy shall henceforth be null and of no 
effect.”

Two propositions, then, are clearly established by this de-
cision : (1) That where a policy provides that notice shall be 
given of any prior or subsequent insurance, otherwise the policy 
to be void, such a provision is reasonable and constitutes a con-
dition, the breach of which will avoid the policy; (2) That 
where the policy provides that notice of prior or subsequent in-
surance must be given by endorsement upon the policy or by 
other writing, such provision is reasonable and one competent 
for the parties to agree upon, and constitutes a condition, the 
breach of which will avoid the policy.

We are next to inquire whether this decision has been over-
ruled, or whether it remains as an authoritative declaration of 
the law.

Shortly after the case was decided at law, it appears, that 
an effort was made by said Carpenter to invoke the aid of a 
court of equity to enable him to avoid the effect of his own dis-
regard of the conditions contained in the policy. Carpenter v.

'eoridence - Washington Insurance Company, 4 How. 185.
This court held, affirming the Circuit Court of the United 

tates for the District of Rhode Island, sitting in equity, that, 
uu er facts disclosed by the pleadings and evidence, the 
complainant was not entitled to equitable relief.

*s a matter of regret that so great a loss, which the plain- 
1 and those under whom the claims intended to guard against 
y insurance, should happen entirely without indemnity. But 
is to be remembered that the defendant gave abundant and
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repeated notice to him, in writing and print in the policy itself, 
as well as other ways, that they would not take any risks on 
property where it was insured beyond a certain ratio of its full 
value, unless the circumstances were made known to them, and 
the additional policy recognized in writing, so as to avoid any 
mistake, or accident, or want of deliberate attention to the 
subject. If the plaintiff, after all this, omitted to comply with 
so substantial a provision in the contract itself, as we are bound 
to believe on the evidence now offered, we see no way, equita-
bly or legally, to prevent the consequences from falling on him-
self, rather than others, being the result either of his own neglect, 
or that of some of the agents he employed. An adherence to 
such important rule is peculiarly necessary for the protection 
of absent stockholders, often interested exclusively in insur-
ance companies; and so far from its being unconscientious to 
enforce them, when their existence is well known, and when 
the risk has been increased without conforming to them, it is 
the only and just safeguard of all concerned in such institu-
tions.”

Carpenter n . Providence Insurance Co., 16 Pet. 495, has been 
frequently referred to as an authority in subsequent cases on 
points collateral to the one we are now considering. Taylor 
n . Benham, 5 How. 233, 260 ; Bussell v. Southward, 12 How. 
139,145 ; Oates n . National Bank, 100 U. S. 239,246; Burgess 
v. Seligman, 107 U. S. 20, 34.

In Phoenix Life Insurance Co. v. Baddin, 120 IT. S. 183,189, 
we find Carpenter v. Providence Insurance Co. cited, per Mr. 
Justice Gray, as an authority for the proposition that “the 
parties may by their contract make material a fact that would 
otherwise be immaterial, or make immaterial a fact that would 
otherwise be material. Whether there is other insurance on 
the same subject, and whether such insurance has been applie 
for and refused, are material facts, at least when statements 
regarding them are required by the insurers as part of the 
basis of the contract.”

It is not pretended in the opinion of the majority in t e 
Circuit Court of Appeals in the present case that the case o 
Carpenter v. Providence - Washington Insurance Co. has been
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modified or overruled by this court, but the cases relied on by 
that court are wholly decisions of several state courts and of 
some of the Circuit Courts. Nor is it claimed by the learned 
counsel for the defendant in error that the Carpenter case has 
been formally overruled or modified by this court. He, how-
ever, does cite three decisions of this court which, as he views 
them, should be regarded as abandoning the doctrines of that 
case, viz., Insurance Co. v. Wilkinson, 13 Wall. 222; Eames v. 
Home Insurance Co., 94 U. S. 621, and Insurance Co. V. Nor-
ton, 96 U. S. 234.

These cases must, therefore, receive our attention. What, 
then, was the case of Insurance Co. v. Wilkinson F That was 
a case where the agent of a life insurance company had inserted 
in the application a representation of the age of the mother of 
the assured at the time of her death, which was untrue, but 
which the agent himself obtained from a third person and in-
serted without the assent of the assured. It was held that this 
untrue statement contained in the application did not invalidate 
the policy; that permitting verbal testimony to show how this 
untrue statement found its way into the application did not 
contradict the written contract sued on, but proceeded on the 
ground that this statement was not that of the assured. The 
trial court said to the jury that if the applicant did not know 
at what age her mother died, and did not state it, and declined 
to state it, and that her age was inserted by the agent upon 
statements made to him by others in answer to inquiries he 
made of them, and upon the strength of his own judgment, 
based upon data thus obtained, it was no defence to the action 
to show that the agent was mistaken. The case, as reported, 
does not discloser that the plaintiff’s testimony as to the way in 
w hich the untrue statement was put in the application was con-
tradicted or denied by the company. It may therefore be pre-
sumed that the plaintiff’s case, in that respect, was made out

5 undisputed evidence. And it would seem, such being the 
state of facts, that this court had reason to hold that the untrue 
s atement was not made by the assured, and that it would 
operate as a fraud on the plaintiff if he were not permitted to 
s 0W this fact, which was not a fact or statement contained in
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the policy sued on, but an extrinsic fact or statement contained 
in the application. The defence made upon that statement was, 
in legal effect, a denial of the execution of the statement—a 
defence that can always be sustained by parol evidence.

However this may have been, we are unwilling to have the 
case regarded as one overthrowing a general rule of evidence. 
Some of the remarks contained in the opinion might seem to 
bear that interpretation, but not necessarily so.

That Mr. Justice Miller did not intend, in the case of Insur-
ance Company v. Wilkinson, to lay down a new rule of evidence 
in insurance cases, is clearly shown in the subsequent case of In-
surance Co. v. Lyman, 15 Wall. 664, where the opinion was de-
livered by the same learned justice, who used the following 
language:

“ Undoubtedly a valid verbal contract for insurance may be 
made, and when it is relied on, and is unembarrassed by any 
■written contract for the same insurance, it can be proved and 
become the foundation of a recovery as in all other cases where 
contracts may be made either by parol or in writing.

“ But it is also true that when there is a written contract of 
insurance it must have the same effect as the adopted mode of 
expressing what the contract is, that it was in other classes 
of contract, and must have the same effect in excluding parol 
testimony in its application to it that other written instruments 
have.

“Counsel for the defendants in error here relies on two prop-
ositions, namely, that the policy, though executed January 5, 
is really but the expression of a verbal contract, made the 31st 
day of December previous, and that the loss of the vessel be-
tween those two dates does not invalidate the* contract, though 
known to the insured and kept secret from the insurers; and, 
secondly, that they can abandon the written contract altogether 
and recover on the parol contract.

“ We do not think that either of these propositions is sound. 
Whatever may have been the precise facts concerning the ne-
gotiations for a renewal of the insurance previous to the execu-
tion of the policy, they evidently had reference to a written 
contract, to be made by the company. When the company
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came to make this instrument they were entitled to the infor-
mation which the plaintiff had of the loss of the vessel. If 
then they had made the policy, it would have bound them, and 
no question could have been raised of the validity of the instru-
ment or of fraud practiced by the insured. On the other hand, 
if they had refused to make a policy, no injury would have been 
done to the plaintiffs, and they would then have stood on their 
parol contract, if they had one, and did not need a policy pro-
cured by fraudulent concealment of a material fact at the time 
it was executed and the premium paid.

“ To permit the plaintiffs, therefore, to prove by parol that 
the contract of insurance was actually made before the loss oc-
curred, though executed and delivered and paid for afterward, 
is to contradict and vary the terms of the policy in a matter 
material to the contract, which we understand to be opposed 
to the rule on that subject in the law of Louisiana as well as at 
the common law.

“We think it equally clear that the terms of the contract 
having been reduced to writing, signed by one party and ac-
cepted by the other at the time the premium of insurance was 
paid, neither party can abandon that instrument, as of no value 
in ascertaining what the contract was, and resort to the verbal 
negotiations which were preliminary to its execution, for that 
purpose. The doctrine is too well settled that all previous ne-
gotiations and verbal statements are merged and excluded when 
the parties assent to a written instrument as expressing the 
agreement.”

Eames v. Home Insurance Company, 94 IT. S. 621, is another 
case relied on as showing that the general rule of evidence was 
not applicable in insurance cases. But that was the case of a 

ill in equity filed against an insurance company of New York 
o require said company to issue to the complainants a policy 

of insurance against loss or damage by fire, in pursuance of a 
contract for that purpose alleged to have been made with their 
agents in Illinois. It was made to appear that the terms of a 
contract for insurance upon property which was destroyed by 

re before the policy was received had been agreed upon. This 
agreement was manifested by an application signed by the
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complainant, and in several letters which had passed between 
the local agent and the general agent of the company, and be-
tween the complainant and the local agent. The report of the 
case states that there was an agreement as to certain facts by 
the attorneys in the cause, but what those facts were does not 
distinctly appear in the report. However, all that can be 
claimed for the case is that this court considered, from the 
agreement as to facts between the attorneys and from the ap-
plication and the several letters between the agents and the 
complainant, that a case was made out justifying a court of 
equity to decree that complainant was entitled to a policy of 
insurance to be issued for the amount and at the premium 
shown by the proofs. What was the scope of the authority of 
the agents who prepared the application and conducted the 
correspondence does not appear, but the court seems to have 
assumed that it sufficiently appeared that the agents had au-
thority to act as they did. It is not preceived that this case 
has any valid application to the case now before us, beyond ap-
parently holding, with Insurance Company v. Wilkinson, in 
13 Wall., that it may be shown by parol that a statement which 
purports to have been made by an applicant for insurance was 
not, in point of fact, his statement, but was really that of the 
agent.

The next case relied on is Insurance Co. v. Norton, 96 U. S. 
234, in which it was held by a majority of this court that an 
insurance company may waive any condition of a policy in-
serted therein for its benefit. As to this proposition there was, 
and could have been, no disagreement among the judges, but 
the difference arose over the sufficiency of the evidence to show 
the waiver. The question really was whether the company s 
agent had authority to extend the payment of a premium note, 
notwithstanding a provision in the policy that a failure to pay 
the note at maturity would incur a failure of the policy, and a 
declaration that the agents of the company were not authorized 
to make, alter or abrogate contracts or waive forfeitures. It 
was held by the majority that a waiver by the company of both 
these conditions might be shown by admitting evidence as to 
the practice of the company in allowing its agents to extend the
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time for payment of premiums and of notes given for premiums, 
as indicative of the power given to those agents, and that error 
was not committed by submitting to the jury, upon such evi-
dence, to find whether the defendants had or had not authorized 
its agent to make an extension in this case. In speaking for 
the majority, Mr. Justice Bradley said:

“The written agreement of the parties, as embodied in the 
policy and the endorsement thereon, as well as in the notes and 
the receipt given therefor, was undoubtedly to the express pur-
port that a failure to pay the notes at maturity would incur a 
forfeiture of the policy. It also contained an express declara-
tion that the agents of the company were not authorized to 
make, alter or abrogate contracts or waive forfeiture. And 
those terms, had the company so chosen, it could have insisted 
on. But a party always has the option to waive a condition or 
stipulation in his own favor. The company was not bound to 
insist upon a forfeiture, though incurred, but may waive it. 
• • . That the company did authorize its agents to take notes, 
instead of money for premiums, is perfectly evident from its 
constant practice of receiving such notes when taken by them. 
That it authorized them to grant indulgence on these notes, if 
the evidence is to be believed, is also apparent from like practice. 
It acquiesced in and ratified their acts in this behalf.”

Mr. Justice Strong, speaking for the dissenting parties, said:
‘ The insurance effected by the policy became forfeited by 

the non-payment ad diem of the premium note; the policy then 
ceased to be a binding contract. It was so expressly stipulated 
in the instrument. Admitting that the company could after-
wards elect to treat the policy as still in force, or, in other words, 
could waive the forfeiture, the local agent could not, unless he 
was so authorized by his principals. The policy declared that 
agents should not have authority to make such waivers. And 

ere is no evidence in this case that the company gave to the 
agent parol authority to waive a forfeiture after it had occurred.

ey had ratified his acts extending the time of payment of 
feli'1^11111 n°^es’ w^en the extension was made before the notes 
e ue. But no practice of the company sanctioned any act of

vol . OLxxxni—23
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its agent, done after a policy had expired, by which new life 
was given to a dead contract.”

Whatever may be thought of these divergent views, it is clear 
that the facts of that case are widely different from those here 
under consideration, where there is no evidence whatever of a 
waiver by the company, or of authority to the agent, express or 
implied, from a course of practice by the company. Here, the 
company “ has chosen,” in the language of Mr. Justice Bradley, 
“to insist upon the terms of the written contract.”

The subject of waiver by agents was further considered in 
the case of Insurance Co. v. Wolff, 95 U. S. 326, when the unan-
imous opinion of the court was delivered by Mr. Justice Field:

“ By the residence of the insured within the prohibited dis-
trict of country during the period designated in the policy with-
out the previous consent of the company, and the failure to pay 
the annual premium when it became due, the policy, by its ex-
press terms, was forfeited, and the company relieved from lia-
bility, unless the forfeiture was waived by the action of the 
company, or of its agents authorized to represent it in that par-
ticular.

“The waiver of the forfeiture for the non-payment of the 
premium due on the 1st of November, 1872, is alleged on the 
ground that the premium was subsequently paid to an agent of 
the company, he delivering its receipt for the same, signed by 
its secretary and countersigned by the manager of the local 
office, the plaintiff contending that the company, by its previous 
general course of dealing with its agents, and its practice with 
respect to the policy in suit, had authorized the premiums to be 
paid and the agent to receive the same after they became due, 
and thus had waived any right to a strict compliance with the 
terms of the policy as to the payment of premiums.

“The waiver of the forfeiture arising from the residence 
within the prohibited district between the 1st of July and No-
vember, without the previous consent of the company, is also 
alleged from the subsequent payment of the premiums and its 
receipt by the local agent, the plaintiff contending that the 
premium was received with knowledge by the agent of the
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previous residence of the insured within the prohibited dis-
trict. . . .

“ The conditions mentioned in the policy could, of course, be 
waived by the company, either before or after they were broken; 
they were inserted for its benefit, and it depended on its pleas-
ure whether they should be enforced. The difficulty in this 
case, and in nearly all cases where a waiver is alleged in the 
absence of written proof of the fact, arises from a consideration 
of the effect to be given to the acts of agents of the company 
in their dealings with the assured. Of course, such agents, if 
they bind the company, must have authority to waive a com-
pliance with the conditions upon the breach of which the for-
feiture is claimed, or to waive the forfeiture when incurred, or 
their acts waiving such compliance or forfeiture must be sub-
sequently approved by the company. The law of agency is the 
same, whether it be applied to the act of an agent undertaking 
to continue a policy of insurance or to any other act for which 
his principal is sought to be held responsible. . . .

“ The company, notwithstanding the provision in the policy 
that its agents were not authorized to waive the forfeitures, 
sent to them renewal receipts signed by its secretary, to be used 
when countersigned by its local manager and cashier, leaving 
their use subject entirely to the judgment of the local agent. 
The propriety of their use, in the absence of any fraud in the 
matter, could not afterwards be questioned by the company. 
• • . So far, then, as the waiver of the forfeiture incurred 
for non-payment of the premiums is concerned, it is clear that 
the company, by its course of dealing, had, notwithstanding the 
provision of the policy, left the matter to be determined by the 
ocal agent, to whom the renewal receipts were entrusted.

But so far as a forfeiture arose from the residence of the 
insured within the prohibited district, the case is different.

ere is nothing in the acts of the company which goes to show 
at it ever authorized its agents to waive a forfeiture thus in-

curred, or that it ever knew of any residence of the insured 
in the prohibited district until informed of his death there. 

n every case where premiums were received after the day they 
Were payable, the fact that a forfeiture had been incurred was



356 OCTOBER TERM, 1901.

Opinion of the Court.

made known to the company, from the date of its payment, and 
the retention of the money constituted a waiver of the forfeit-
ure ; but no information of a forfeiture on any other ground 
was imparted by the date of each payment. The agent receiv-
ing the premiums, in the case at bar, testified that he knew 
nothing of the residence of the insured within the prohibited 
district, and the evidence in conflict with his testimony was 
slight. He knew that the insured had a place of business there, 
and that he was permitted to make occasional visits there within 
that period, and to reside there at other periods. Everything 
produced as evidence of knowledge of residence within the pro-
scribed district is consistent with these occasional visits and res-
idence at other times than during the excepted period.

“ But, even if the agent knew the fact of residence within 
the excepted period, he could not waive the forfeiture thus in-
curred without authority from the company. The policy de-
clared that he was not authorized to waive forfeitures; and to 
that provision effect must be given, except so far as the subse-
quent acts of the company permitted it to be disregarded. 
There is no evidence that the company in any way, directly or 
indirectly, sanctioned a disregard of the provision with respect 
to any forfeitures, except such as occurred from non-payment 
of premiums. As soon as it was informed of the residence of 
the insured within the prohibited district, it directed a return 
of the premium subsequently paid. It would be against reason 
to give to the receipt of the premium by the agent, under the 
circumstances stated, the efficacy claimed. The court, in its 
instructions, treated the receipt of the premium by the agent, 
with knowledge of the previous residence of the insured within 
the prohibited district, if the agent had said knowledge, as it-
self a sufficient waiver of the forfeiture incurred, without any 
evidence of the action of the company wThen informed of such 
residence; and in this respect we think the court erred. It is 
essential that the company should have had some knowledge o 
the forfeiture, before it can be held to have waived it. It is 
true that, where an agent is Charged with the collection of pre 
miums upon policies, it will be presumed that he informs e 
company of any circumstances coming to his knowledge aflec
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ing its liability; and if subsequently the premiums are received 
by the company without objection, any forfeiture incurred will 
be presumed to be waived. But here there was no ground for 
any inference of this kind from the subsequent action or silence 
of the company. There was no evidence of a disregard of the 
condition as to the residence of the insured in any previous year, 
and, consequently, there could be no inference of a waiver of its 
breach from a subsequent retention of the premium paid. This 
was a case where immediate enforcement of the forfeiture in-
curred was directed when information was received that the con-
dition of the policy in that respect had been broken.

“ Not only should the company have been informed of the 
forfeiture before it could be held by its action to have waived 
it, but it should also have been informed of the condition of 
the health of the insured at the time the premium was ten-
dered, upon the payment of which the waiver is claimed. The 
doctrine of waiver, as asserted against insurance companies to 
avoid the strict enforcement of conditions contained in their 
policies, is only another name for the doctrine of estoppel. It 
can only be invoked where the conduct of the companies has 
been such as to induce action in reliance upon it, and where it 
would operate as a fraud upon the assured, if they were after-
wards allowed to disavow their conduct and enforce the con-
ditions. To a just application of this doctrine it is essential 
that the company sought to be estopped from denying the 
waiver claimed, should be apprised of all the facts; of those 
which created the forfeiture and of those which will necessarily 
influence its judgment in consenting to waive it. The holder 
of the policy cannot be permitted to conceal from the company 
an important fact, like that of the insured being in extremis, 
and then to claim a waiver of the forfeiture created by the act 
which brought the insured to that condition. To permit such 
concealment, and yet to give to the action of the company the 
same effect as though no concealment were made, would tend 
o sanction a fraud on the part of the policyholder, instead of 

protecting him against the commission of one by the com-
pany.”

Aew York Life Insurance Co. n . Fletcher, 117 IT. S. 519, is
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an instructive case on the points in controversy here. The 
facts of the case, as stated in the syllabus, were as follows:

“A person applied in St. Louis to an agent of a New York 
insurance company for insurance on his life. The agent, under 
general instructions, questioned him on subjects material to 
the risk. He made answers which, if correctly written down 
and transmitted to the company, would have probably caused 
it to decline the risk. The agent, without the knowledge of 
the applicant, wrote down false answers, concealing the truth, 
which were signed by the applicant without reading, and by the 
agent transmitted to the company, and the company thereupon 
assumed the risk. It was conditioned in the policy that the 
answers were part of it, and that no statement to the agent 
not thus transmitted should be binding on his principal; and a 
copy of the answers, conspicuously printed upon it, accom-
panied the policy. Held, that the policy was void.”

The unanimous opinion of the court was delivered by Mr. 
Justice Field, the principal portions of which were as follows:

“ It is conceded that the statements and representations con-
tained in the answers, as written, of the assured to the ques-
tions propounded to him in his application, respecting his past 
and present health, were material to the risk to be assumed by 
the company, and that the insurance was made upon the faith 
of them, and upon his agreement accompanying them that, if 
they were false in any respect, the policy to be issued upon 
them should be void. It is sought to meet and overcome the 
force of this conceded fact by proof that he never made the 
statements and representations to which his name was signed; 
that he truthfully answered those questions; that false answers, 
written by an agent of the company, were inserted in place of 
those actually given, and were forwarded with the application 
to the home office ; and it is contended that, such proof being 
made, the plaintiff is not estopped from recovery. But on the 
assumption that the fact as to the answers was as stated, and 
that no further obligation rested upon the assured in connec-
tion with the policy, it is not easy to perceive how the com-
pany can be precluded from setting up their falsity, or how 
any rights upon the policy ever accrued to him. It is, 0
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course, not necessary to argue that the agent had no authority 
from the company to falsify the answers, or that the assured 
could acquire no right by virtue of his falsified answers. Both 
he and the company were deceived by the fraudulent conduct 
of the agent. The assured was placed in the position of mak-
ing false representations in order to secure a valuable contract 
which, upon a truthful report of his condition, could not have 
been obtained. By them the company was imposed upon, and 
induced to enter into the contract. In such a case, assuming 
that both parties acted in good faith, justice would require 
that the contract be cancelled and the premiums returned. As 
the present action is not for such cancellation, the only re-
covery which the plaintiff could properly have upon the facts 
he asserts, taken in connection with the limitation upon the 
powers of the agent, is for the amount of the premiums paid, 
and to that only would be entitled by virtue of the statute of 
the State of Missouri.

“ But the case presented by the record is by no means as 
favorable to him as we have assumed. It was his duty to read 
the application he signed. He knew that upon it the policy 
would be issued, if issued at all. It would introduce great un-
certainty, in all business transactions, if a party making written 
proposals for a contract, with representations to induce its exe-
cution, should be allowed to show, after it had been obtained, 
that he did not know the contents of his proposal, and to en-
force it notwithstanding their falsity as to matters essential 
to its obligation and validity. Contracts could not be made, 
or business fairly conducted, if such a rule should prevail; and 
there is no reason why it should be applied merely to con-
tracts of insurance. There is nothing in their nature which 
istinguishes them in this particular from others. But here the 

right is asserted to prove not only that the assured did not 
make the statements contained in his answers, but that he never 
read the application, and to recover upon a contract obtained 
y representations admitted to be false, just as though they 

were true. If he had read even the printed lines of his 
aPP ication, he would have seen that it stipulated that the 
rig ts of the company could in no respect be affected by his
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verbal statements, or by those of its agents, unless the same 
were reduced to writing and forwarded with his application to 
the home office. The company, like any other principal, could 
limit the authority of its agents, and thus bind all parties deal-
ing with them with knowledge of the limitation. It must be 
presumed that he read the application, and was cognizant of 
the limitations therein expressed.

“ In Globe Insurance Co. v. Wolff, 95 U. S 326, the policy de-
clared that the agents of the company were not authorized to 
waive forfeitures, and this court held that effect must be given to 

• the provision, except so far as the subsequent acts of the company 
permitted it to be disregarded. In Insurance Co. v. Norton, 96 
U. S. 234, the policy contained an express declaration that the 
agents of the company were not authorized to make, alter or 
abrogate contracts or waive forfeitures, and this court held that 
the company could have insisted upon those terms had it so 
chosen. . . . The present case is very different from Insur-
ance Co. v. Wilkinson, 13 Wall. 222, and from Insurance Co. v. 
Mahone, 21 Wall. 152. In neither of these cases was any limita-
tion upon the power of the agent brought to the notice of the as-
sured. Reference was made to the interested and officious zeal 
of insurance agents to procure contracts, and to the fact that 
parties who were induced to take out policies rarely knew any-
thing concerning the company or its officers, but relied upon the 
agent who had persuaded them to affect the insurance, ‘ as the 
full and complete representative of the company in all that is 
said or done in making the contract,’ and the court held that 
prima facie the power of the agents are co-extensive with the 
business entrusted to his care, and would not be narrowed by 
limitations not communicated to the person with whom he dealt. 
Where said agents, not limited in their authority, undertake to 
prepare applications and take down answers, they will bedeeme 
as acting for the companies. In such cases it may well be he 
that the description of the risk, though nominally proceeding 
from the assured, should be regarded as the act of the company. 
Nothing in these views has any bearing upon the present case. 
Here the power of the agent was limited, and notice of sue 
limitation given by being embodied in the application, w c
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the assured was required to make and sign, and which, as we 
have stated, he must be presumed to have read. He is, there-
fore, bound by its statements.”

What, then, are the principles sustained by the authorities, 
and applicable to the case in hand ?

They may be briefly stated thus: That contracts in writing, 
if in unambiguous terms, must be permitted to speak for them-
selves, and cannot by the courts, at the instance of one of the 
parties, be altered or contradicted by parol evidence, unless in 
case of fraud or mutual mistake of facts ; that this principle is 
applicable to cases of insurance contracts as fully as to contracts 
on other subjects; that provisions contained in fire insurance 
policies, that such a policy shall be void and of no effect if other 
insurance is placed on the property in other companies, without 
the knowledge and consent of the company, are usual and reason-
able; that it is reasonable and competent for the parties to 
agree that such knowledge and consent shall be manifested in 
writing, either by endorsement upon the policy or by other 
writing; that it is competent and reasonable for insurance com-
panies to make it matter of condition in their policies that their 
agents shall not be deemed to have authority to alter or con-
tradict the express terms of the policies as executed and delivered; 
that where fire insurance policies contain provisions whereby 
agents may, by writing endorsed upon the policy or by writing 
attached thereto, express the company’s assent to other insur-
ance, such limited grant of authority is the measure of the agent’s 
power in the matter, and where such limitation is expressed in 
the policy, executed and accepted, the insured is presumed, as 
matter of law, to be aware of such limitation; that insurance 
companies may waive forfeiture caused by non-observance of 
such conditions; that, where waiver is relied on, the plaintiff 
must show that the company, with knowledge of the facts 
that occasioned the forfeiture, dispensed with the observance of 

e condition ; that where the waiver relied on is an act of an 
agent, it must be shown either that the agent had express au- 

onty from the company to make the waiver, or that the com-
pany subsequently, with knowledge of the facts, ratified the 
action of the agent.
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In. the light of these principles, let us examine the contract 
that was made between the parties to the controversy before us. 
The contract was in writing; and in clear and unambiguous 
terms; that contract provided that “ this entire policy, unless 
otherwise provided by agreement endorsed hereon or added 
hereto, shall be void if the insured now has, or shall hereafter 
make or procure, any other contract of insurance, whether valid 
or not, on property covered in whole or in part by this policy,” 
and that “ no officer, agent or other representative of this com-
pany shall have power to waive any provision or condition of this 
policy, except such as by the terms of the policy may be the 
subject of agreement endorsed hereon or added hereto, and as 
to such provisions or conditions, no officer, agent or representa-
tive shall have power or be deemed or held to have waived such 
provisions or conditions, unless such waiver, if any, shall be 
written upon or attached hereto, nor shall any privilege or per-
mission affecting the insurance under this policy exist or be 
claimed by the insured unless so written or attached.”

Such being the contract, and the property insured having 
been destroyed by fire on June 1, 1898, and the insurance com-
pany having denied liability because informed that other in-
surance was held by the insured on the same property, without 
the knowledge or consent of the company, this action was 
brought.

It is not pretended, as we understand the plaintiff’s position, 
that by any language or declaration of the agent, at the time 
the policy was delivered and the premium paid, he claimed to 
have power to waive any provision or condition of the policy, 
nor that the plaintiff was induced to accept the policy by any 
promise of the agent to procure the assent of the company to 
permit the outstanding insurance and to waive the condition. 
The plaintiff’s case stands solely on the proposition that because 
it is alleged, and the jury have found, that the agent had notice 
or knowledge of the existence of insurance existing in another 
company at the time the policy in suit was executed and ac 
cepted, and received the premium called for in the contrac, 
thereby the insurance company is estopped from availing i se 
of the protection of the conditions contained in the policy. n
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other words, the contention is that an agent with no authority 
to dispense with or alter the conditions of the policy could con-
fer such power upon himself by disregarding the limitations 
expressed in the contract, those limitations being according 
to all the authorities presumably known to be insured. It was 
not shown that the company, when it received the premium, 
knew of the outstanding insurance, nor that, when made aware 
of such insurance, it elected to ratify the act of its agent in 
accepting the premium. On the contrary, all the record dis-
closes is that the jury found that the agent knew, when the 
policy in the defendant company was issued and delivered to 
the plaintiff, that there was then subsisting fire insurance to 
the amount of $1500 in another fire insurance company, and 
that such knowledge had been communicated to the agent by 
or on behalf of the assured. There is no finding that the agent 
communicated to the company or to its general agent at Chi-
cago, at the time he accounted for the premium, the fact that 
there was existing insurance on the property, and that he had 
undertaken to waive the applicable condition. Indeed, it ap-
pears from the letter of defendant’s manager at Chicago, to 
whom the proofs of loss had been sent, which letter was put in 
evidence by the plaintiff and is set forth in the bill of excep-
tions, that the additional insurance held by the plaintiff was 
without the knowledge or consent of the company ; and it fur-
ther appears, and was found by the jury, that immediately on 
the company’s being informed of the fact, the amount of the 
premium was tendered by the agents of the company to the 
insured. So that there is not the slightest ground for claiming 
that the insurance company, with knowledge of the facts, either 
accepted or retained the premium. The plaintiff’s case, at its 

est, is based on the alleged fact that the agent had been in- 
ormed, at the time he delivered the policy and received the 

premium, that there was other insurance. The only way to 
avoid the defence and escape from the operation of the condi- 

on, is to hold that it is not competent for fire insurance com-
panies to protect themselves by conditions of the kind contained 
ln ls P°licy. So to hold would, as we have seen, entirely 

^^"^tled principles declared in the leading English 
merican cases, and particularly in those of this court.
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This case is an illustration of the confusion and uncertainty 
which would be occasioned by permitting the introduction of 
parol evidence to modify written contracts and by approving 
the conduct of agents and persons applying for insurance in 
disregarding the express limitations put upon the agents by the 
principal to be affected.

It should not escape observation that preserving written con-
tracts from change or alteration by verbal testimony of what 
took place prior to and at the time the parties put their agree-
ments into that form, is for the benefit of both parties. In the 
present case, if the witnesses on whom the plaintiff relied to 
prove notice to the agent had died, or had forgotten the cir-
cumstances, he would thus, if he had depended to prove his 
contract by evidence extrinsic to the written instrument, have 
found himself unable to do so. So, on the other side, if the 
agent had died, or his memory had failed, the defendant com-
pany might have been at the mercy of unscrupulous and inter-
ested witnesses. It is not an answer to say that such difficul-
ties attend other transactions and negotiations, for it is the 
knowledge of the inconveniences that attend oral evidence that 
has led to the custom of putting important agreements in writ-
ing and to the legal doctrine that protects them when so ex-
pressed, and when no fraud or mutual mistake exists, from 
being changed or modified by the testimony of witnesses as to 
conversations and negotiations that may never have taken place, 
or the real nature and meaning of which may have faded from 
recollection.

Besides the importance of such considerations to the parties 
immediately concerned in business transactions, the community 
at large have a deep interest in the welfare and prosperity o 
such beneficial institutions as fire insurance companies. It 
would be very unfortunate if prudent men should be deterre 
from investing capital in such companies by having reason to 
fear that conditions which have been found reasonable an 
necessary to put into policies to protect the companies from 
faithless agents and from dishonest insurers, are liable to e 
nullified by verdicts based on verbal testimony. Increased im 
portance should be given to the rules involved in this discussion
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by the fact that, in latter times and in most, if not all, of the 
States, statutory changes have opened the courts to the testi-
mony of the very parties who have signed the written instru-
ment in controversy.

The judgment of the Circuit Court of Appeals is reversed. 
The judgment of the Circuit Court is likewise reversed, and 
the cause remitted to that court with directions to proceed 
in conformity with this opinion.

The  Chief  Justice , Mr . Jus tice  Harla n  and Me . Justi ce  
Pec kham  dissented.

STANTON CARTER v. McCLAUGHRY.

appe al  fbo m the  circuit  co ur t  of  the  uni ted  st ate s  for  the
DISTRICT OF KANSAS.

No. 251. Argued December 3,4,1901.—Decided January 6,1902.

The rule reiterated, that civil tribunals will not revise the proceedings of 
courts martial, except for the purpose of ascertaining whether they had 
jurisdiction of the person and of the subject matter, and whether though 
having such jurisdiction, they have exceeded their powers in the sen-
tences pronounced.

Where the punishment on conviction of any military offence is left to the 
discretion of the court martial, the limit of punishment, in time of peace, 
prescribed by the President, applies to the punishment of enlisted men 
only.

Where the jurisdiction of the military court has attached in respect of an 
officer of the army, this includes not only the power to hear and de-
termine the case, but the power to execute and enforce the sentence.

Where the sentence is rendered on findings of guilty of several charges 
with specifications thereunder, and the President, as the reviewing au-
thority, has disapproved of the findings of guilty of some of the specifi-
cations, but approved the findings of guilty of a specification or specifi-
cations under each of the charges, and of the charges, and the President 
does not think proper to remand the case to the court martial for re-
vision, or to mitigate the sentence, or to pardon the accused, but ap-
proves the sentence, the judgment so rendered cannot be disturbed on 

e ground that the disapproval of some of the specifications vitiated the 
sentence.
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In this case, Charge I was “ Conspiring to defraud the United States, in 
violation of the 60th article of war.” Charge II was “ Causing false and 
fraudulent claims to be made against the United States in violation of 
the 60th article of war.” These are separate and distinct offences and 
the military court was empowered to punish the accused as to one by 
fine and as to the other by imprisonment.

Charge III was “Conduct unbecoming an officer and a gentleman, in vio-
lation of the 61st article of war.” This is not the same offence as the 
offences charged under the 60th article of war. But in view of articles 97 
and 100, conviction of Charges I and II involves conviction under arti-
cle 61, and the officer may be dismissed on conviction under either arti-
cle.

Charge IV was “ Embezzlement, as defined in section 5488 of the Re-
vised Statutes, in violation of the 62d article of war.” Held: (a) That 
the specified crime was not mentioned in the preceding articles. That 
the offences of which the accused was convicted under the 60th article 
were distinct from the acts prohibited by section 5488. (6) That the 
crime alleged in this charge was not covered by subdivision 9 of arti-
cle 60, because the embezzlement charged was not of money “ furnished 
or intended for the military service.” (c) Nor was the money applied 
to a purpose prescribed by law, and it was for the court martial to de-
termine whether the crime charged was “ to the prejudice of good order 
and military discipline.”

This  was a petition for the writ of habeas corpus filed on be-
half of Oberlin M. Carter in the Circuit Court of the United 
States for the District of Kansas, October 17, 1900, on which 
the writ was issued returnable October 26.

The petition alleged that Carter was imprisoned and re-
strained of his liberty by the warden of the United States prison 
at Fort Leavenworth, Kansas, by virtue of a sentence imposed 
upon him by a general court martial of the United States, ap-
proved by the Secretary of War, and approved and confirmed 
by the President of the United States on the 29th day of Sep-
tember, 1899.

That the warrant under which the warden detained petitioner 
was an order from the headquarters of the army, that is to say, 
General Orders No. 172, dated September 29, 1899, and set 
forth at length.

From this it appeared that Captain Oberlin M. Carter, Corps 
of Engineers, United States Army, was arraigned and tried be-
fore a general court martial on four charges with specifications 
under each.
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To the first specification of Charge I; the first, second, 
third, fourth and fifth specifications of Charge II; the first, 
thirteenth, fourteenth, fifteenth, sixteenth, seventeenth, eight-
eenth, nineteenth, twentieth and twenty-first specifications of 
Charge III; and the second specification of Charge IV, he 
pleaded the statute of limitations, the one hundred and third 
article of war, and the plea was sustained by the court. To 
the charges and the other specifications he pleaded not guilty, 
and was found not guilty on the eighth, tenth, twelfth and 
twenty-third specifications under Charge III.

Omitting the above specifications and abbreviating those dis-
approved by the President as stated hereafter, the charges and 
specifications were as follows:

Charge I.—“Conspiring to defraud the United States, in 
violation of the 60th article of war.”

Specification II.—“ In that Captain Oberlin M. Carter, Corps 
of Engineers, United States Army, devising and intending to 
defraud the United States and to aid the Atlantic Contracting 
Company, a corporation, and John F. Gaynor, William T. Gay-
nor, and Edward H. Gaynor, and Anson M. Bangs, and divers 
other persons, all of whom were likewise with him, the said 
Carter, devising and intending to defraud the United States, 
did, with the corporation and persons named, unlawfully com-
bine and conspire to defraud the United States of divers large 
sums of money by aiding the said The Atlantic Contracting 
Company to obtain the allowance and payment of certain false 
and fraudulent claims hereinafter described ; and in pursuance 
of the said conspiracy the said Oberlin M. Carter, in the months 
of June, July, and August, September and October, 1896, be-
ing an officer of the United States in charge of the river and 

arbor district usually called the Savannah district, and of the 
improvement by the United States of rivers and harbors in said 
istrict, did, with the knowledge and consent of the said other 

parties named, so advertise for proposals for contracts for cer- 
am works of improvement in the harbor of Savannah, Georgia, 

m said district, and so manage and conduct said advertising, 
an the matter of giving out information in regard to the con- 
rac to be let, and the matter of receiving proposals and award-
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ing the contract, as to enable the said The Atlantic Contracting 
Company to secure the contract for said work, and to have the 
same entered into by the United States with it October 8,1896; 
and in further pursuance of the said conspiracy the said The 
Atlantic Contracting Company afterwards, to wit, from about 
the 8th day of October, 1896, to July 31, 1897, did furnish and 
put into said work certain mattresses, stone and other material 
which were different in kind and character from the mattresses, 
stone and other material contracted for in said contract, and 
very much less costly to the said The Atlantic Contracting 
Company as well as of less value to the United States; which 
said mattresses, stone, and other material so furnished and put 
into the work the said Captain Carter, in further pursuance of 
said conspiracy, did receive and accept, and cause to be received 
and accepted, for the United States, as and for the mattresses, 
stone, and other material contracted for; and did, on or about 
July 6,1897, cause to be paid, out of the moneys of the United 
States, $230,749.90 to the said The Atlantic Contracting Com-
pany on account of the said furnishing and delivery of the same, 
and as if the said mattresses, stone and other material had been 
such as were stipulated for in the contract, and at the same 
rate, cost and price as if they had been.

“ And in further pursuance of the said conspiracy the said 
Captain Carter, about June, July, August, September and Oc-
tober, 1896, did advertise for proposals for a contract for im-
proving Cumberland Sound, Georgia, in said river and harbor 
district, and so manage and conduct the matter of such adver-
tising, and the matter of giving out information in regard to 
the contract to be let, and the matter of receiving proposals 
and awarding the contract, as to enable the said The Atlantic 
Contracting Company to secure the contract for said work and 
to have the same entered into by the United States with it Octo-
ber 8, 1896 ; and in further pursuance of the said conspiracy the 
said The Atlantic Contracting Company, from about the 8t 
day of October, 1896, to the 31st day of July, 1897, did fur 
nish and put into said work certain mattresses, stone and other 
material which were different in kind and character from t e 
mattresses, stone and other materials contracted for in sai
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contract, and very much less costly to the said The Atlantic 
Contracting Company, as well as of less value to the United 
States; which said mattresses, stone and other material so 
furnished and put into the work the said Captain Carter, in 
further pursuance of said conspiracy, did receive and accept, 
and cause to be received and accepted, for the United States, 
as and for the mattresses, stone and other material contracted 
for; and did, on or about July 6, 1897, cause to be paid, out of 
the moneys of the United States, $345,000.00 to the said The 
Atlantic Contracting Company, on account of said furnishing 
and delivery of the same, and as if the said mattresses, stone 
and other material had been such as were stipulated for in the 
contract and at the same rate, cost and price as if they had 
been.

“This on the 6th day of June, 1896, and thereafter to the 
1st day of August, 1897.”

Charge II.—“ Causing false and fraudulent claims to be made 
against the United States, in violation of the 60th article of 
war.”

Specification VI.—“ In. that Captain Oberlin M. Carter, Corps 
of Engineers, United States Army, being at the time the offi-
cer in local charge of river and harbor improvements in the 
Savannah river and harbor district, did cause to be made cer-
tain false and fraudulent claims against the United States and 
in favor of the Atlantic Contracting Company, a corporation, 

nowing the same to be false and fraudulent, to wit: The 
c aim represented by the following voucher, submitted by the 
said Captain Carter with his accounts and marked ‘ Appropria- 
ion for improving harbor at Savannah, Georgia: ’

Voucher No. 8, $230,749.90, July, 1897 ; and the claim rep-
resented by the following voucher submitted by the said Cap- 
am Carter with his accounts, and marked ‘ Appropriation for 

improving Cumberland Sound, Georgia and Florida: ’
oucher No. 9, $345,000.00, July, 1897; which said false 

n raudulent claims the said Captain Carter caused to be made 
y nowingly permitting the said Atlantic Contracting Com- 
any which had previously entered into contracts, dated Octo-

’ 1896, to furnish the United States certain mattresses, 
vol . OLXXXIII—24
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stone and other material, of specified kinds and qualities, for 
constructing works in said river and harbor district, to furnish 
and put into said works, mattresses, stone and other material 
different from, inferior to, cheaper and of less value to the Uni-
ted States than those contracted for; and by receiving and ac-
cepting and paying for the same as of the kinds and qualities 
contracted for, and by falsely certifying to the correctness of 
the said vouchers, well knowing that the mattresses, stone and 
other material charged for in said vouchers as having been fur-
nished, had not in fact been furnished; each of the said claims 
having been made in or about the month named in the above 
description of the voucher relating to it.”

Specification VII.—In that the accused caused to be entered 
on a government pay roll the names of sundry persons as labor-
ers, and caused to be paid to them certain sums for services as 
laborers, whereas none of such persons had rendered services 
as laborers, and the accused knew such claims were false and 
fraudulent.

Specification VIII.—For fraudulently allowing an account 
of $121.60 of the Atlantic Contracting Company against the 
United States for piling in repairing the Garden Bank training 
wall.

Specification IX.—For fraudulently allowing an account of 
$384 to the Atlantic Contracting Company for pile work.

Specification X.—For fraudulently allowing an amount of 
$108.80 to the Atlantic Contracting Company for pile dams.

Charge III.— “ Conduct unbecoming an officer and a gentle-
man, in violation of the 61st article of war.”

Specification II.—“ In that Captain Oberlin M. Carter, Corps 
of Engineers, United States Army, being the officer in local 
charge for the United States of river and harbor improvements 
in the Savannah River and harbor district, did wilfully and 
knowingly cause the following amounts to be paid out of the 
moneys of the United States subject to his order and control as 
officer in charge of said improvements to the Atlantic Contract 
ing Company, a corporation; the accounts on which the same 
were paid being false, and the amounts paid not being due or 
owing from the United States to the said company, or to any
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one, and he, the said Captain Carter, well knowing this to be 
the case; the said accounts and amounts paid and the payments 
being those designated by the following voucher (and the en-
tries therein and endorsements thereon), submitted by the said 
Captain Carter with his accounts and marked ‘ Appropriation 
for improving harbor at Savannah, Georgia’:

“Voucher No. 8, $230,749.90, July, 1897; and the one indi-
cated and designated by the following voucher (and the entries 
therein and endorsements thereon), submitted by the said Cap-
tain Carter with his accounts and marked * Appropriation for 
improving Cumberland Sound, Georgia and Florida’:

“Voucher No. 9, $345,000.00, July, 1897; each of the said pay-
ments having been caused to be made on or about July 6,1897, by 
the said Captain Carter drawing and delivering a check as such 
officer in charge of river and harbor improvements, by which 
the payment was ordered and directed to be made out of moneys 
of the United States under his control as such officer.”

Specification III.—For making a false statement to the Chief 
of Engineers as to new soundings for work in Savannah harbor, 
with intent to deceive.

Specification IV.—For falsely entering on the pay roll the 
names of certain persons as laborers to an amount of $29.50.

Specification V.—For falsely certifying as correct an account 
of the Atlantic Contracting Company for $121.60.

Specification VI.—For falsely certifying as correct an account 
of the Atlantic Contracting Company for $384.

Specification VII.—For falsely certifying as correct an ac-
count of the Atlantic Contracting Company for $108.80.

pecification IX.—For endorsing a certain false statement on 
a etter from the Chief of Engineers as to rentals on property 
proposed to be acquired by the United States at Savannah.

FCificafcion —^Or -foxing to account for the sum of
10, money of the United States, received by the accused 

from Alfred Hirt.
Specification XXII.—For making false reports as to his ab-

sence from his station.
. C ®ra^ezzleraenC as defined in section 5488, Re-
A. tatutes of the United States, in violation of the 62d 

Article of war.”
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Specification. I.—“ In that Captain Oberlin M. Carter, Corps 
of Engineers, United States Army, being the officer in charge 
for the United States of river and harbor improvements in the 
Savannah river and harbor district, and, as such officer, in 
charge of said improvements, being a disbursing officer of the 
United States, and having entrusted to him large amounts of 
public money of the United States, did wilfully and knowingly 
apply for a purpose not authorized by law large sums of the said 
moneys so entrusted to him, by wilfully and knowingly causing 
the amounts hereinafter named to be paid out of the said mon-
eys which were subject to his order and control as such officer 
in charge of said improvements; the accounts on which the 
same were being paid being false, the amounts paid not being 
due or owing from the United States to the parties paid, or to 
any one, and he, the said Captain Carter, well knowing this to 
be the case; the said accounts, the amounts paid, and the pay-
ments being those designated by the following voucher (and 
the entries therein and the endorsements thereon), submitted 
by the said Captain Carter with his accounts and marked ‘Ap-
propriation for improving harbor at Savannah, Georgia: ’

“ Voucher No. 8 (8230,749.90), July, 1897; and the one indi-
cated and designated by the following voucher (and the entries 
therein and endorsements thereon), submitted by the said Cap-
tain Carter with his accounts and marked ‘ Appropriation for 
improving Cumberland Sound, Georgia and Florida: ’

“Voucher No. 9 (8345,000.00), July, 1897each of the said 
payments having been caused to be made on or about July o, 
1897, by the said Captain Carter drawing and delivering a 
check as such officer in charge of river and harbor improve-
ments, by which the payment was ordered and directed to be 
made out of moneys of the United States under his control as 
such officer.”

The court martial found the accused guilty of the secon 
specification under Charge I, “except the words, ‘and other 
material’ and interpolating the word ‘and’ between the wo 
‘mattresses’ and ‘stone’ wherever those words occur in t e 
specification, of the excepted words not guilty and of the in er 
polated word guilty; ” and guilty of the charge; guilty of t e
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sixth specification under Charge II, “ except of the words ‘ and 
other material ’ where they occur the second and third time and 
interpolating the word ‘ and ’ between the words ‘ mattresses/ 
and ‘ stone ’ where they occur the second and third time; of the 
excepted words not guilty; of the interpolated word guilty; ” 
guilty of the seventh, eighth, ninth and tenth specifications, and 
guilty of the charge; guilty of the second, third, fourth, sixth, 
seventh, ninth, eleventh and twenty-second specifications under 
Charge III, of the fifth specification, “ except of the words c the 
articles have been’ and of the excepted words not guilty ; ” and 
not guilty of the eighth, tenth, twelfth and twenty-third speci-
fications ; and guilty of the charge; guilty of the first specifica-
tion under Charge IV, and guilty of the charge.

The general order then set forth the sentence and subsequent 
action as follows:

“ Sentence.
“ And the court does therefore sentence the accused, Captain 

Oberlin M. Carter, Corps of Engineers, United States Army, 
‘ to be dismissed from the service of the United States, to suffer 
a fine of five thousand dollars, to be confined at hard labor at 
such place as the proper authority may direct for five years, 
and the crime, punishment, name and place of abode of the ac-
cused to be published in the newspapers in and about the sta-
tion and in the State from which the accused came, or where 
he usually resides.’

The record of the proceedings of the general court martial 
in the foregoing case of Captain Oberlin M. Carter, Corps of 

ngineers, having been submitted to the President, the follow-
ing are his orders thereon:

The findings of the court martial in the matter of the fore-
going proceedings against Captain Oberlin M. Carter, Corps of 

ngineers, U. S. Army, are hereby approved as to all except 
the folio wins’ •

{((Charge 2. Specifications seven, eight, nine and ten.
Charge 3. Specifications three, four, five, six, seven, nine, 

e even and twenty-two, which are disapproved. And the sen-
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tence imposed by the court martial upon the defendant, Oberlin 
M. Carter, is hereby approved.

“ ‘ Elihu  Boot , Secretary of War.
“‘ Executive Mansion,

“ ‘ Washington, D. C., September 29, 1899.
“ ‘ Approved and confirmed.

“ ‘ Willi am  Mc Kinle y ?
“By direction of the Secretary of War, Captain Oberlin M. 

Carter, Corps of Engineers, ceases to be an officer of the army 
from this date, and the United States penitentiary, Fort Leav-
enworth, Kansas, is designated as the place for his confinement, 
where he will be sent by the commanding general, Department 
of the East, under proper guard.

“ By command of Major General Miles:
“ H. C. Cor bin , Adjutant General”

The petition averred that said Carter, in pursuance of the 
sentence, had been dismissed from the Army of the United 
States and the order of dismissal served upon him; that the 
crime, punishment, name and place of abode of said Carter had 
been published in the newspapers in and about his station and 
in and about the State whence he came and where he usually 
resided; and that said Carter had paid to the United States the 
fine of five thousand dollars imposed by the sentence. And 
that said Carter, “ having been cashiered the Army, having 
suffered degradation, and having paid the fine imposed, as 
above set forth, his imprisonment and detention are contrary 
to law, are in violation of the Constitution of the United States, 
and are illegal and without warrant of law, for the following 
reasons, that is to say: ”

First. That there was no evidence delivered before the court 
martial which tended to show that any crime whatever had 
been committed by said Carter; but, on the contrary, all the 
evidence taken together affirmatively showed that Carter was 
wholly innocent of any wrongdoing; “ and that in imposing 
the sentence above set out said court martial acted beyond its 
jurisdiction, and said sentence was and is wholly void.” 
tioner stated that he had no copy of the evidence, but that he
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attached a copy of an abstract of all the evidence adduced be-
fore the court martial.

Second. That the finding of said Carter guilty of Charge IV, 
and the specification thereunder, and the imposing of sentence 
on him as for a violation of the sixty-second article of war, were 
and each of them was wholly illegal and void, for that; (a) 
It was shown by the evidence, and appeared from the charges 
and specifications, that the two sums of money alleged to have 
been paid out by Carter “ for a purpose not authorized by law,” 
were paid out by him under and in accordance with the specifi-
cations of two certain contracts for the improvement of Savan-
nah harbor and Cumberland Sound, which contracts were 
entered into pursuant to the act of Congress of June 3, 1896: 
(5) It appeared from the specification that the acts described 
therein were not in violation of the sixty-second article of war 
and were not cognizable by a court martial under that article, 
but if justiciable at all by the court martial, were justiciable 
under the sixtieth article of war.

Third. That the imprisonment and detention were illegal 
and contrary to article 102 prohibiting a second trial for the 
same offence, and contrary to the Fifth Amendment to the 
Constitution of the United States in this: (a) That it appeared 
from the charges and specifications and also from the evidence, 
that the payment of the two checks drawn by Carter and de-
scribed in each of the specifications under which he was con-
victed, were the only basis of each of the four charges, and that 
the single act of drawing the two checks had been carved up 
into four distinct and different crimes, and a punishment 
assessed on each. (5) That the sentence was beyond the powers 
of the court martial and void, for that under the 60th article 
of war the court martial was authorized to inflict the punish-
ment of a fine or imprisonment or such other punishment as it 
might adjudge, (c) That under the 61st article of war, the 
vio ation of which was laid in Charge III, the court martial 
a jurisdiction to inflict the judgment of dismissal from the 

army only. (<7) That the facts set out in the specifications under 
arges I, II and IV, respectively, brought the offence therein 

escribed under the 60th article of war, under which the court
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martial had jurisdiction only to inflict a fine or an imprison-
ment or some other punishment, in the alternative, and not 
cumulatively.

Fourth. That the punishment of fine and imprisonment were 
and each of them was beyond the power of the court martial 
to inflict, because the same were imposed after Carter had 
ceased to be an officer of the Army of the United States, and 
after he had ceased to be subject to the jurisdiction of the 
court martial.

Fifth. That the punishment of imprisonment was beyond the 
powers of the court martial and void in this: That under and 
by virtue of an act of Congress approved September 27,1890, 
the President, by an order dated March 20, 1895, fixed the 
maximum punishment for a violation by an enlisted man in the 
Army of the United States of the 60th article of war, and for 
the violation by such person of the 62d article of war, by em-
bezzlement of more than one hundred dollars, at a term of four 
years’ confinement at hard labor, under each article; and that 
thereafter, on October 31, 1895, (prior to these proceedings,) 
the President, in accordance with the act of Congress, prescribed 
that said maximum limit should extend to all such violations, 
whether by officers or enlisted men of the Army.

Sixth. That the sentence was wholly void in this—
“ That said court martial found the said Captain Carter guilty 

of charge one and of specification two thereunder; of charge 
two and specifications six, seven, eight, nine and ten thereun-
der ; of charge three and specifications two, three, four, five, 
six, seven, nine, eleven and twenty-two thereunder; and o 
charge four and specification one thereunder; and thereupon 
sentenced the said Carter to be punished as hereinabove set 
forth; but the President of the United States disapproved t 6 
findings of said court martial as to specifications seven, eig , 
nine and ten, under charge two, and specifications three, four, 
five, six, seven, nine, eleven and twenty-two, under charge t ree, 
and approved the said sentence as originally fixed by the sai 
court; the said several specifications so approved and the sai 
several specifications so disapproved, charging several an is 
tinct offences, growing out of several, distinct and disconnec e



By amendment, a further allegation was added to the peti-
tion to the effect that on December 9, 1899, said Carter and 
Benjamin D. Green and others were indicted in the United 
States Circuit Court for the Southern District of Georgia for a 
conspiracy to defraud the United States, a copy of which in- 
ictment was attached ; “ that said indictment was based on 

t e same facts as set out in the charges and specifications, for 
e conviction of which by said court martial said Carter is 

now undergoing imprisonment—that is to say, Charge I, speci- 
cation 2 ; Charge II, specification 6 ; Charge III, specifica-
gli 2, and Charge IV, specification 1, as set out in the peti- 
ion filed herein—and that said indictment was found after the 
ircuit Court of the United States for the Southern District of 
ew York had denied the application for a writ of habeas cor-

pus on October 20, 1899.”
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transactions, said several offences charged not being of the same 
class of crimes.

“ That the sentence thus confirmed by the said President of 
the United States was not the sentence of said court martial, 
and was not in mitigation or commutation of such sentence, but 
was for the offences of which said Carter was finally determined 
to be guilty, in excess of the sentence imposed by said court 
martial.”

The petition further alleged that October 2, 1899, said Car-
ter, by Abram J. Rose, applied to the United States Circuit 
Court for the Southern District of New York for a writ of ha-
beas corpus, which writ was on October 20,1899, dismissed; that 
on January 24, 1900, the decision of the Circuit Court was af-
firmed by the United States Circuit Court of Appeals for the Sec-
ond Circuit; that thereafter the petitioner last named prosecuted 
a writ of error to the Circuit Court and a certiorari out of the 
Supreme Court of the United States, but the Supreme Court 
dismissed the appeal and writ of error. Copies of the opinions 
m each of these courts were attached. Petitioner further 
averred that this application was made on the same evidence as 
in the application to the Circuit Court for the Southern District 
of New York, to wit, the evidence adduced before the court 
martial.
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The respondent, the warden of the United States penitentiary 
at Fort Leavenworth, Kansas, returned to the writ that he had 
Oberlin M. Carter in custody, as such warden, and detained 
him by direction of the Secretary of War, the said Carter being 
under sentence of a general court martial, sentenced to be im-
prisoned at said penitentiary for five years, and that Carter 
was now in custody as aforesaid undergoing said sentence of 
imprisonment; that the warden was acting in the capacity of 
custodian of said Carter, in virtue of General Orders No. 172 
of September 29, 1899, a duly authenticated copy of which was 
filed as part of the return; and the respondent contended that 
said Carter had been lawfully convicted and sentenced by the 
said general court martial, which had jurisdiction of the person 
of said Carter and of the various offences for which he was 
tried.

Respondent further set forth the proceedings by habeas cor-
pus in the Southern District of New York, during the pendency 
of which the said Carter paid the fine imposed, and averred 
that on hearing the Circuit Court dismissed the writ, and Carter 
was remanded to custody, In re Carter, 97 Fed. Rep. 496; that 
thereafter the cause was carried to the Circuit Court of Ap-
peals for the Second Circuit, and that court affirmed the final 
order of the Circuit Court. 99 Fed. Rep. 948. That on Feb-
ruary 5, 1900, a petition for certiorari was submitted to the 
Supreme Court of the United States, which on February 26, 
1900, was denied. Carter v. Roberts, 176 U. S. 684. That on 
the same day the application for certiorari was denied, an ap-
peal was taken to the Supreme Court, and a writ of error sued 
out, to review the order of the Circuit Court in dismissing the 
habeas corpus and remanding the said Carter ; and that there-
after the Supreme Court on April 23, 1900, dismissed said ap-
peal and writ of error for want of jurisdiction. Carter v. Rob-
erts, 177 U. S. 496. That on the mandate issuing from the Su-
preme Court, April 24, 1900, to the Circuit Court, the Circuit 
Court, on April 25, 1900, entered judgment, and remanded 
Carter to the custody from which he was produced for the pur-
pose of having the sentence executed. Duly authenticated 
transcripts of these various proceedings and copies of accom-
panying briefs were made parts of the return.
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That in accordance with the sentence Carter was received at 
the penitentiary on the 27th day of April, and had been there 
until the present date, undergoing the same.

Respondent objected in conclusion to the admission by the 
court of the abstract of the evidence alleged to have been taken 
before the court martial and made part of petitioner’s petition 
because the record of the whole proceedings of a court martial 
is required by law to be reduced to writing and deposited in 
the office of the Judge Advocate of the Army, and this record 
or a copy thereof duly authenticated is the best evidence; and 
even if produced, would be inadmissible for the purpose for which 
it was sought to be introduced, as the courts in habeas corpus 
proceedings cannot examine the evidence for the purpose of 
determining the guilt or innocence of the party convicted; and 
this case presented no exception justifying departure from this 
rule, as General Orders No. 172 afforded all the information 
necessary to dispose of the case.

The record of the Circuit Court shows that the matter came 
on to be heard on November 23,1900, on petitioner’s “ oral mo-
tion to discharge the said Oberlin M. Carter, based upon the 
averments of respondent’s return, no evidence having been of-
fered or considered by the court.” On December 10, 1900, it 
was ordered by the court “ that the writ of habeas corpus herein 
be discharged; and it is further ordered that the said Oberlin 
M. Carter be remanded to the custody of Robert W. McClaughry, 
warden of the United States penitentiary at Fort Leavenworth, 
Kansas.” The opinion of the court was delivered by Hook, J., 
in which Thayer, Circuit Judge, concurred. 105 Fed. Rep. 
614.

This appeal was then prosecuted and errors duly assigned. 
Errors were also specified in appellant’s brief, in substance as 
follows:

1- That the finding of “guilty” under Charge IV and its 
specification was void inasmuch as the specification was wrongly 
aid under Article 62, because, (a) the money was applied to a 

purpose prescribed by law; (5) and the crime charged was not 
o the prejudice of good order and military discipline; ” and 

inasmuch as the crime charged was “ mentioned in the foregoing
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articles of war,” being covered by paragraphs 1,4 and 9 of Ar-
ticle 60.

2. The finding under Article 62 being void, that the sentence 
is in violation of the Fifth Amendment of the Constitution, be-
cause it was greater than could be imposed for any alleged crime 
taken singly, and there were only two separate crimes charged, 
viz., conspiracy and paying fraudulent claims, while there were 
three several penalties imposed, viz., dismissal, fine and impris-
onment. Dismissal and fine had been discharged, and the third, 
imprisonment, is illegal.

3. That the entire sentence is illegal and void because the 
President having disapproved the conviction as to certain of-
fences and having ordered the original sentence to stand, such 
sentence ceased to be the sentence of the court martial.

4. The imprisonment is illegal because inflicted after Carter 
ceased to be an officer of the Army.

5. The sentence of imprisonment is void because in excess of 
the maximum allowed by law.

6. The court martial had no jurisdiction to try Carter “ be-
cause it stands admitted that no evidence whatever was adduced 
tending to show his guilt.”

AZ?. Frank P. Blair and AZ?. II. G. Stone for appellant.

PLr. John W. Clous and AZ?. Solicitor General for appellee.

Mr . Chief  Jus tic e  Full er  delivered the opinion of the court.

In Carter v. Roberts, 177 U. S. 496, it was said: “ The eighth 
section of article I of the Constitution provides that the Con-
gress shall have power ‘ to make rules for the government and 
regulation of the land and naval forces,’ and in the exercise of 
that power Congress has enacted rules for the regulation of the 
army known as the Articles of War. Rev. Stat. § 1342. Every 
officer, before he enters on the duties of his office, subscribes to 
these articles, and places himself within the power of courts 
martial to pass on any offence which he may have committed in 
contravention of them. Courts martial are lawful tribunals,
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with authority to finally determine any case over which they 
have jurisdiction, and their proceedings, when confirmed as pro-
vided, are not open to review by the civil tribunals, except for 
the purpose of ascertaining whether the military court had juris-
diction of the person and subject matter, and whether, though 
having such jurisdiction, it had exceeded its powers in the sen-
tence pronounced.”

Jurisdiction over the person is conceded, but it is argued that 
there was no jurisdiction over the subject -matter because the 
evidence affirmatively showed that no crime whatever had been 
committed. Whether the sentence of a military court, approved 
hy the reviewing authority, is open to attack in the civil courts 
on such a ground, is a question which does not arise on this rec-
ord. The motion to discharge conceded the return to be true, 
and if the return showed sufficient cause for detention, the Cir-
cuit Court was right in dismissing the writ, and its final order 
to that effect must be. affirmed. No evidence was adduced in 
or considered by the Circuit Court, and none is before us, nor 
is any inquiry into the innocence or guilt of the accused permis-
sible.

Was then the sentence void for want of power to pronounce 
and enforce it ?

The particular ground on which the appeal directly to this 
court may be rested is that the case involved the construction 
or application of the Constitution in the contention that by the 
sentence petitioner was twice punished for the same offence.

That question was put forward in the petition and manifestly 
argued on the return. The Circuit Court states, in its opinion, 
that “ it is contended in behalf of Carter that his imprisonment 
is in violation of the Constitution of the United States, and is 
otherwise illegal and without warrant of law.” And, indeed, 

e application of the Constitution would seem to be necessarily 
involved if the sentence were held invalid on other grounds.

olding the case to be properly before us, it will be more 
convenient to examine the constitutional point specially raised, 
a ter we have considered some of the other objections to the 
sentence.

no of these objections is that the sentence exceeded the
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maximum punishment fixed by the President, under the act of 
Congress approved September 27, 1890, (26 Stat. 491, c. 998), 
because the term of imprisonment imposed was five instead of 
four years.

That act provides that “ whenever by any of the articles of 
war for the government of the Army the punishment on con-
viction of any military offence is left to the discretion of the 
court martial the punishment therefor shall not, in time of 
peace, be in excess of a limit which the President may prescribe.”

February 26, 1891, the President made an executive order in 
limitation of punishment, which was promulgated to the Army 
in General Orders No. 21, February 27,1891, and therein it was 
said : “ In accordance with an act of Congress of September 27, 
1890, the following limits to the punishment of enlisted men, 
together with the accompanying regulations, are established 
for the government in time of peace for all courts martial and 
will take effect thirty days after this order.” This executive 
order was amended by the President March 20,1895, and again 
amended March 30, 1898, and in 1901. In neither of these ex-
ecutive orders were its provisions extended to commissioned 
officers, and they solely related to the cases of enlisted men. 
It is true that clause 938 of the army regulations promulgated 
October 31, 1895, provides: “ Whenever by any of the articles 
of war punishment is left to the discretion of the court, it shall 
not, in time of peace, be in excess of a limit which the Presi-
dent may prescribe. The limits so prescribed are set forth in 
the Manual for Courts Martial, published by authority of the 
Secretary of War.” But we do not find in the Manual any at-
tempt to extend the limitations to others than enlisted men, 
and it is evident that a limit on discretion in punishment to be 
imposed by the President only can only have such operation 
as he may affirmatively prescribe.

It is further urged that the punishments of fine and impris-
onment were illegal because inflicted after Captain Carter ha 
ceased to be an officer of the Army.

The different provisions of the sentence took effect concur-
rently while the accused was under the control of the military 
authorities of the United States as a commissioned officer o
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the Army. The date of the order of dismissal, of the infliction 
of the fine and of the beginning of the imprisonment were the 
same date.

The accused was proceeded against as an officer of the Army, 
and jurisdiction attached in respect of him as such, which in-
cluded not only the power to hear and determine the case, but 
the power to execute and enforce the sentence of the law. 
Having being sentenced, his status was that of a military pris-
oner held by the authority of the United States as an offender 
against its laws.

He was a military prisoner though he had ceased to be a 
soldier; and for offences committed during his confinement he 
was liable to trial and punishment by court martial under the 
rules and articles of war. Rev. Stat. § 1361.

It may be added that the principle that where jurisdiction 
has attached it cannot be divested by mere subsequent change 
of status has been applied as justifying the trial and sentence 
of an enlisted man after expiration of the term of enlistment, 
Barrett v. Hopkins, 7 Fed. Rep. 312 ; and the execution of sen-
tence after the lapse of many years and the severance of all 
connection with the Army. Coleman v. Tennessee. 97 U. S. 
509.

In the latter case this court held, at October term, 1878, that 
a soldier who had been convicted of murder and sentenced to 
death by a general court martial in 1865, but whose sentence 
had not been executed, might “ be delivered up to the military 
authorities of the United States, to be dealt with as required 
by law.” In this matter it was subsequently advised by Attor-
ney General Devens that the death sentence might legally be 
carried into effect notwithstanding the fact that the soldier 

ad in the meantime been discharged from the service, under 
t e circumstances detailed, but he recommended that the sen- 
ence be commuted, and this recommendation was followed. 

16 Op. Att. Gen. 349.
In Ex parte Mason, 105 U. S. 696, where the accused was 

sentenced by a general court martial to dishonorable discharge, 
0 ei^ure of pay, and eight years’ imprisonment in the Albany 

penitentiary, an application for release on habeas corpus was 
oemed, and the sentence held to be legal.
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Another objection strenuously insisted on is that the sentence 
ceased to be the sentence of the court martial because of the 
disapproval of certain specifications by the President.

The 65th article of those enacted by Congress, April 10, 
1806, (2 Stat. 359, c. 20,) provided: “ But no sentence of a 
court martial shall be carried into execution until after the 
whole proceedings shall have been laid before the officer or-
dering the same, or the officer commanding the troops for the 
time being.” In the Revised Statutes this part of the 65th 
article of war was made section 104, and read: “ No sentence 
of a court martial shall be carried into execution until the 
whole proceedings shall have been approved by the officer or-
dering the court, or by the officer commanding for the time 
being.” By the act of July 27,1892 (27 Stat. 277, c. 272,) the 
104th section was amended so as to read: “ No sentence of a 
court martial shall be carried into execution until the same 
shall have been approved by the officer ordering the court, or 
by the officer commanding for the time being.”

The original article required the whole proceedings to be laid 
before the reviewing authority ; the Revised Statutes, that the 
whole proceedings should be approved; the act of July 27,1892, 
that the sentence should not be carried into execution until %t 
was approved. From this legislation it appears that the ap-
proval of the sentence and not of the whole proceedings is now 
the prerequisite to carrying the sentence into execution, and 
this is in harmony with articles 105, 106, 107 and 108.

In Claassen v. United States, 142 IT. S. 140,146, it was said: 
“ In criminal cases, the general rule, as stated by Lord Mans-
field before the Declaration of Independence, is ‘ that if there is 
any one count to support the verdict, it shall stand good, not-
withstanding all the rest are bad.’ Peake v. Oldham, Cowper, 
275, 276; Bex v. Benfield, 2 Bur. 980, 985. See also Grants 
Astle, 2 Doug. 722, 730. And it is settled law in this court, and 
in this country generally, that in any criminal case a general ver-
dict and judgment on an indictment or information containing 
several counts cannot be reversed on error, if any one of the 
counts is good and warrants the judgment, because, in the a 
sence of anything in the record to show the contrary, the pre-
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sumption of law is that the court awarded sentence on the good 
count only.”

In Ballew v. United States, 160 U. S. 187, where the indict-
ment embraced two counts, each setting up a distinct offence, 
the court instructed the jury that if they considered the defend-
ant guilty on one count and innocent on the other, they should 
so find; and that if they found him guilty on both counts, that 
they should return a general verdict of guilty. A general ver-
dict of guilty was returned, and judgment rendered thereon.

This court held that error had been committed in the convic-
tion as to the first count but none in the conviction upon the 
other, and as the general verdict covered both, the judgment 
was reversed under the statute in that behalf and the cause 
remanded with instructions to enter judgment on the second 
count.

In Putnam v. United States, 162 U. S. 687, where there was 
a conviction on two counts and the sentence imposed was dis-
tinct and separate as to each count, but was made concurrent 
so that the entire amount of punishment imposed would be un-
dergone if the judgment were sustained under either count, er-
ror being found in the conviction as to one of them, the judg-
ment was reversed as to that count and affirmed on the other.

We are dealing here with no matter of insufficient counts or 
of conviction of two offences, sustainable only as to one, but the 
analogies of the criminal law bear out the procedure under the 
military law, the rules of which determine the present conten-
tion.

That contention, after all, amounts to no more than to say 
t at if the court martial had acquitted on the disapproved find-
ings, it must be assumed that the sentence would have been 
ess severe, and therefore that the President should have sent 

e case back or mitigated the punishment, and that because he 
1 not, the punishment must be conclusively regarded as in-

creased. This is wholly inadmissible when the powers vested 
m t e ultimate tribunal are considered.

The court martial for the trial of Captain Oberlin M. Carter 
was convened by orders issued by the President; and he was 

ere ore the reviewing authority, and the court of last resort, 
vol . clx xx iii —25
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The law governing courts martial is found in the statutory 
enactments of Congress, particularly the Articles of War; in 
the Army Regulations; and in the customary military law. 
According to military usage and practice, the charge is in effect 
divided into two parts, the first technically called the “ charge,” 
and the second, the “ specification.” The charge proper desig-
nates the military offence of which the accused is alleged to be 
guilty. The specification sets forth the acts or omissions of 
the accused which form the legal constitutents of the offence. 
The pleading need not possess the technical nicety of indict-
ments as at common law. “ Trials by courts martial are gov-
erned by the nature of the service, which demands intelligible 
precision of language but regards the substance of things rather 
than their form.” 7 Op. Atty. Gen. 604. Not only do military 
usage and procedure permit of an indefinite number of offences 
being charged and adjudicated together in one and the same 
proceeding, but the rule is recognized that whenever an officer 
has been apparently guilty of several or many offences, whether 
of a similar character or distinct in their nature, charges and 
specifications covering them all should, if practicable, be pre-
ferred together, and together brought to trial. 1 Winthrop, 
219; 22 Op. Atty. Gen. 595. And it has been repeatedly ruled 
by the Judges Advocate General that “ a duly approved finding 
of guilty on one of several charges, a conviction upon which re-
quires or authorizes the sentence adjudged, will give validity 
and effect to such sentence, although the similar findings on all 
the other charges are disapproved as not warranted by the testi-
mony.” Dig. Op. Judge Advocate General, ed. 1895, p. 696; 
Id. ed. 1868, pp. 343, 350.

The sentence against Captain Carter was rendered on find-
ings of guilty of four charges and certain specifications there-
under.

It devolved on the President to approve or to disapprove the 
sentence. Before taking action, he referred the proceedings to 
the Attorney General, who submitted a careful report thereon, 
and recommended the disapproval of certain findings. 22 Op. 
589. These related to facts of less gravity under Charges I an 
II than the others set up thereunder, and those under Charge
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Ill though objectionable were not material, as dismissal was the 
sole punishment under that charge. The President disapproved 
of the findings of guilty of some of the specifications under two 
of the charges, and approved findings of guilty of a specification 
or specifications under each of the charges, and of the findings of 
guilty of all of the charges, and approved the sentence. He 
might have referred the proceedings back to the court for re-
vision, but he was not required to do so, if in his opinion this 
was not necessary, and the sentence was justified by the findings 
which he did approve. As President he might have exercised 
his constitutional power to pardon, or as the reviewing author-
ity he might have pardoned or mitigated the punishment ad-
judged except that of dismissal, although he had no power to 
add to the punishment. He did not think it proper to remand, 
to mitigate or to pardon. He clearly acted within his author-
ity whether the Articles of War, the Army Regulations, or the 
unwritten or customary military law be considered, and the 
judgment he rendered cannot be disturbed on the ground sug-
gested.

We are brought then to consider the two propositions on 
which much of the stress of the argument was laid.

First. That the finding of guilty of charge 4 and its specifi-
cation was beyond the powers of the court martial ;

Second. That if that finding were void, then that the sentence 
was in violation of the Fifth Amendment to the Constitution.

Charge I was: “ Conspiring to defraud the United States, in 
violation of the 60th article of war.” Charge II was: “ Caus-
ing false and fraudulent claims to be made against the United 

tates, in violation of the 60th article of war.”
Charge III was: “ Conduct unbecoming an officer and a 

gentleman, in violation of the 61st article of war.” Charge IV 
was. ‘Embezzlement, as defined in section 5488 of the Revised 

atutes, in violation of the 62d article of war.”
Charge IV be laid out of view, let us see if the sentence 

was void because in violation of the Fifth Amendment.
at amendment declares: “Nor shall any person be sub- 

]ec e for the same offence to be twice put in jeopardy of life 
or limb.” r j r j
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The Government objects in the outset that the Fifth Amend-
ment is not applicable in proceedings by court martial, and that 
the question could only be raised under the 102d article of war, 
which reads: “No person shall be tried a second time for the 
same offence,” and that, moreover, the point was not raised in 
the court martial that proceeding to judgment under these three 
charges would be either in violation of the 102d article of war, 
or of the Fifth Amendment, and comes too late on application 
for habeas corpus. And further, that the question was one 
wTithin the power of the court martial to decide, and must be 
held to have been waived, or be assumed to have been ruled 
against the accused, in which case the decision would be con-
clusive on habeas corpus, since if incorrect it would be merely 
error, and would not go to the jurisdiction.

In In re Belt, Petitioner, 159 IT. S. 95, we held that the Su-
preme Court of the District of Columbia had jurisdiction and 
authority to determine the validity of an act which authorized 
the waiver of a jury, and to dispose of the question as to whether 
the record of a conviction before a judge without a jury, where 
the prisoner waived trial by jury according to statute, was le-
gitimate proof of a first offence, and that, this being so, this 
court could not review the action of that court, and the Court 
of Appeals, in this particular on habeas corpus.

The case of Ex parte Bigelow was referred to and quoted 
from thus: “In Ex pa/rte Bigelow, 113 IT. S. 328, 330, which 
was a motion for leave to file a petition for habeas corpus, the 
petitioner had been convicted and sentenced in the Supreme 
Court of the District to imprisonment for five years under an 
indictment for embezzlement. It appeared that there were 
pending before that court fourteen indictments against the pe-
titioner for embezzlement, and an order of the court had di-
rected that they be consolidated under the statute and trie 
together. A jury was empanelled and sworn, and the distnc 
attorney had made his opening statement to the jury, when the 
court took a recess, and upon reconvening a short time after 
wards, the court decided that the indictments could not be we 
tried together, and directed the jury to be discharged from t e 
further consideration of them, and rescinded the order of con
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solidation. The prisoner was thereupon tried before the same 
jury on one of the indictments and found guilty. All of this 
was against his protest and without his consent. The judg-
ment on the verdict was taken by appeal to the Supreme Court 
of the District in general term, where it was affirmed. It was 
argued here, as it was in the court in general term, that the 
empanelling and swearing of the jury and the statement of his 
case by the district attorney put the prisoner in jeopardy in re-
spect of all the offences charged in the consolidated indictment, 
within the meaning of the Fifth Amendment, so that he could 
not be again tried for any of these offences, and Mr. Justice 
Miller, delivering the opinion of the court, after remarking that 
if the court of the District was without authority in the mat-
ter, this court would have power to discharge the prisoner from 
confinement, said: ‘But that court had jurisdiction of the of-
fence described in the indictment on which the prisoner was 
tried. It had jurisdiction of the prisoner, who was properly 
brought before the court. It had jurisdiction to hear the charge 
and the evidence against the prisoner. It had jurisdiction to 
hear and to decide upon the defences offered by him. The 
matter now presented was one of those defences. Whether it 
was a sufficient defence was a matter of law on which that court 
must pass so far as it was purely a question of law, and on which 
the jury under instructions of the court must pass if we can 
suppose any of the facts were such as required submission to 
the jury. If the question had been one of former acquittal—a 
much stronger case than this—the court would have had juris-
diction to decide upon the record whether there had been a 
former acquittal for the same offence, and if the identity of the 
offence were in dispute, it might be necessary on such a plea to 
submit that question to the jury on the issue raised by the plea.

e same principle would apply to a plea of a former convic- 
lon. Clearly in these cases the court not only has jurisdiction 
0 try and decide the question raised, but it is its imperative 
uty to do so. If the court makes a mistake on such trial it is 

error which may be corrected by the usual modes of correcting 
sue errors, but that the court had jurisdiction to decide upon 

e matter raised by the plea both as matter of law and of fact
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cannot be doubted. ... It may be confessed that it is not 
always very easy to determine what matters go to the jurisdic-
tion of a court so as to make its action when erroneous a nullity. 
But the general rule is that when the court has jurisdiction by 
law of the offence charged, and of the party who is so charged, 
its judgments are not nullities.’ And the application was de-
nied.”

It is difficult to see why the sentences of courts martial, courts 
authorized by law in the enforcement of a system of government 
for a separate community recognized by the Constitution, are 
not within this rule. Its application would seem to be essential 
to the maintenance of that discipline which renders the Army 
efficient in war and morally progressive in peace, and which is 
secured by the military code and the decisions of the military 
courts.

Reserving, however, the determination of these questions, it 
is nevertheless clear that the system under which the accused 
was tried, and his status as an officer of the Army, must be 
borne in mind in deciding whether the amendment, if applica-
ble, was or was not violated by this sentence.

The contention is that Captain Carter was twice put in jeop-
ardy because the sentence was greater than the court martial 
had jurisdiction to inflict on conviction of any one of the of-
fences charged, taken singly, and because the offences charged 
were the same within the meaning of the constitutional provi-
sion.

Articles 60 and 61 are as follows:
“ Art . 60. Any person in the military service of the United 

States who makes or causes to be made any claim against the 
United States, or an officer thereof, knowing such claim to be 
false or fraudulent; or

“ Who presents or causes to be presented to any person in 
the civil or military service thereof, for approval or paymen , 
any claim against the United States or any officer thereo, 
knowing such claim to be false or fraudulent; or

“ Who enters into any agreement or conspiracy to defrau 
the United States by obtaining, or aiding others to obtain, t e 
allowance or payment of any false or fraudulent claim; or
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“ Who, for the purpose of obtaining, or aiding others to ob-
tain, the approval, allowance, or payment of any claim against 
the United States or against any officer thereof, makes or uses, 
or procures or advises the making or use of, any writing, or 
other paper, knowing the same to contain any false or fraud-
ulent statement; or

“ Who, for the purpose of obtaining, or aiding others to ob-
tain, the approval, allowance, or payment of any claim against 
the United States, for any officer thereof, makes, or procures 
or advises the making of, any oath to any fact or to any writ-
ing or other paper, knowing such oath to be false; or

“ Who, for the purpose of obtaining, or aiding others to ob-
tain, the approval, allowance, or payment of any claim against 
the United States for any officer thereof, forges or counterfeits, 
or procures or advises the forging or counterfeiting of, any 
signature upon any writing or other paper, or uses, or procures 
or advises the use of, any such signature, knowing the same to 
be forged or counterfeited; or

“Who, having charge, possession, custody or control of any 
money or other property of the United States, furnished or in-
tended for the military service thereof, knowingly delivers, or 
causes to be delivered, to any person having authority to re-
ceive the same, any amount thereof less than that for which 
he receives a certificate or receipt; or

“ Who, being authorized to make or deliver any paper certi-
fying the receipt of any property of the United States, furnished 
or intended for the military service thereof, makes, or delivers 
to any person, such writing, without having full knowledge of 
the truth of the statements therein contained, and with intent 
to defraud the United States; or

Who steals, embezzles, knowingly and wilfully misappro-
priates, applies to his own use or benefit, or wrongfully or 

nowmgly sells or disposes of any ordnance, arms, equipments, 
ammunition, clothing, subsistence stores, money, or other prop-
erty of the United States, furnished or intended for the military 
service thereof; or

Who knowingly purchases, or receives in pledge for any 
0 igation or indebtedness, from any soldier, officer, or other
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person who is a part of or employed in said forces or service, 
any ordnance, arms, equipments, ammunition, clothing, sub-
sistence stores, or other property of the United States, such 
soldier, officer, or other person not having lawful right to sell 
or pledge the same,

“ Shall, on conviction thereof, be punished by fine or im-
prisonment, or by such other punishment as a court martial 
may adjudge. And if any person, being guilty of any of the 
offences aforesaid, while in the military service of the United 
States, receives his discharge, or is dismissed from the service, 
he shall continue to be liable to be arrested and held for trial 
and sentence by a court martial, in the same manner and to 
the same extent as if he had not received such discharge nor 
been dismissed.

“ Art . 61. Any officer who is convicted of conduct unbecom-
ing an officer and a gentleman shall be dismissed from the ser-
vice.”

It is said that the punishment must be imposed under either 
the 60th or the 61st articles, or under both; that the only pen-
alty under the 61st article is dismissal; that the punishment 
under the 60th article may be “ fine or imprisonment, or such 
other punishment as a court martial may adjudge,” and that 
this is in the alternative and cannot be cumulative.

That that is the necessary construction is not to be conceded. 
Offences under this article may be of greater or less gravity, and 
the necessity for the exercise of discretion is obvious. Convic-
tion in some cases might deserve the punishment of fine, or of 
imprisonment, or of both, as well as of dismissal in addition to 
either or both; in others lesser penalties might suffice. The 
word “ or ” was properly used to give play to discretion. This 
is the view expressed in Winthrop, vol. 2, p. 1101.

The 60th article was taken from sections 1 and 2 of the act of 
March 2, 1863, (12 Stat. 696, c. 67,) “ to prevent and punish 
frauds upon the Government of the United States,” brought 
forward in the Revised Statutes as § 5438, and that act provide 
that any person in the military service, if found guilty, “ sha 
be punished by fine and imprisonment, or such other punish-
ment as the court martial shall adjudge, save the punishment o
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death,” while a person in civil life guilty of the offence was 
punishable under section 3 “ by imprisonment not less than one 
nor more than five years, or by fine of not less than one thou-
sand dollars and not more than five thousand dollars; ” but 
when the military offence was transferred to the military code, 
the word “ and ” was changed to the word “ or.” Hence, it is 
argued, that Congress thereby indicated that it intended to con-
fine the punishment to either fine or imprisonment. We do 
not think this is necessarily so. The punishment of persons 
not in the military or naval service (in addition to a pecuniary 
forfeiture and double damages) was fixed at fine or imprison-
ment, and no other. The punishment of persons in the military 
service was fixed at fine and imprisonment, or such other pun-
ishment as the court martial might adjudge. The change of 
the word “and” to “or” tended to obviate controversy as to 
the range of discretion.

But suppose this otherwise, still it does not follow that a fine 
might not be inflicted for the commission of one of the offences 
enumerated in Article 60, and imprisonment for the commission 
of another.

The penalty denounced by Article 60 that the accused, on 
conviction, “ may be punished by fine or imprisonment or such 
other punishment as a court martial may adjudge,” is plainly 
to be taken distributively, and is applicable on conviction of 
either of the offences enumerated.

We understand the rule established by military usage to be 
inat the sentence of a court martial shall be, in every case, an 

entirety • that is to say, that there shall be but a single sentence 
covering all the convictions on all the charges and specifications 
upon which the accused is found guilty, however separate and 

istinct may be the different offences found, and however dif- 
may be punishments called for by the offences.” 

1 Winthrop, (2d ed.) 614.
Where then there is conviction of several offences, the sen- 

ence is warranted to the extent that such offences are punish-

This was so ruled by the Circuit Court of Appeals for the 
econd Circuit in Hose ex rel. Carter v. Roberts, 99 Fed. Rep.
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948, and Wallace, J., speaking for the court, said: “As has 
been stated, the relator was convicted of two of the offences de-
fined by the sixtieth article of war. The record presents the 
charges and specifications upon which he was found guilty of 
those offences. The charges describe each offence in the lan-
guage of the article. Whether the specifications support the 
charges or the evidence supports the specifications, we are not 
at liberty to consider. Nor is it open to inquiry whether the 
two offences were in fact but one and the same criminal act. 
When properly constituted and convened, a court martial 
has jurisdiction to hear and determine the question whether 
the accused is guilty of any of the offences created by the arti-
cles of war. This jurisdiction necessarily includes the author-
ity to decide, when the charge preferred against the accused is 
the commission of one or more of these offences, whether the 
specifications and the evidence sufficiently exhibit the incrimi-
nating facts. As was said by the Supreme Court in Dynes v. 
Hoover, 20 How. 65, the sentence, when confirmed by the Pres-
ident, ‘ is altogether beyond the jurisdiction or inquiry of any 
civil tribunal whatever, unless it shall be in a case in which the 
court had no jurisdiction over the subject matter or charge, or 
one in which, having jurisdiction over the subject, it has failed 
to observe the rules prescribed by statute for its exercise. 
Having found the relator to be guilty of two offences, the court 
was empowered by the statute to punish him as to one by fine 
and as to the other by imprisonment. The sentence was not 
in excess of its authority.”

Cumulative sentences are not cumulative punishments, and a 
single sentence for several offences, in excess of that prescribed 
for one offence, may be authorized by statute. In re De Ba/ra, 
179 U. S. 316; In re Henry, 123 U. S. 372.

The offences charged under this article were not one and the 
same offence. This is apparent if the test of the identity of 
offences that the same evidence is required to sustain them e 
applied. The first charge alleged “ a conspiracy to defraud, 
and the second charge alleged “ causing false and fraudulent 
claims to be made,” which were separate and distinct offences, 
one requiring certain evidence which the other did not. 1
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fact that both charges related to and grew out of one transac-
tion made no difference.

In Morey v. Commonwealth^ 108 Mass. 433, the Supreme Ju-
dicial Court of Massachusetts, speaking through Mr. Justice 
Gray, then a member of that tribunal, held: “ A conviction or 
acquittal upon one indictment is no bar to a subsequent convic-
tion and sentence upon another, unless the evidence required to 
support a conviction upon one of them would have been suffi-
cient to warrant a conviction upon the other. The test is not 
whether the defendant has already been tried for the same act, 
but whether he has been put in jeopardy for the same offence. 
A single act may be an offence against two statutes; and if 
each statute requires proof of an additional fact which the 
other does not, an acquittal or conviction under either statute 
does not exempt the defendant from prosecution and punish-
ment under the other.”

The sentence, then, of fine and imprisonment was justified 
by the convictions of the first and second charges.

Finally, it is contended on this branch of the case that the 
offence under Charge III is the same offence as those under 
Charges I and II, called by a different name, and hence that 
the punishment of dismissal was illegal because a third punish-
ment where but two offences were committed.

As heretofore said, dismissal might have been added to fine 
and imprisonment as part of the punishment, for either or both 
of the offences, under the first and second charges.

But the offence of conduct unbecoming an officer and a gen- 
t eman is not the same offence as conspiracy to defraud, or the 
causing of false and fraudulent claims to be made, although 
0 e guilty of the latter involves being guilty of the former.

rticle 61 prescribes that “ any officer who is convicted of 
con uct unbecoming an officer and a gentleman shall be dis-
missed from the service,” and Article 100, that “ when an offi-
cer is dismissed from the service for cowardice or fraud, the 
sentence shall further direct that the crime, punishment, name 
an p ace of birth of the delinquent shall be published in the 
newspapers in and about the camp, and in the State from which

e o ender came, or where he usually resides.”
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Article 97is: “No person in the military service shall, under 
the sentence of a court martial, be punished by confinement 
in a penitentiary, unless the offence of which he may be con-
victed would, by some statute of the United States, or by some 
statute of the State, Territory, or District in which such offence 
may be committed, or by the common law, as the same exists 
in such State, Territory, or District, subject such convict to 
such punishment.”

Confinement at hard labor in a penitentiary is prescribed by 
sections 5438 and 5488 of the Revised Statutes, section 5438 
having been brought forward from the act of March 2,1863, 
from which the 60th article was taken. (And see § 5442, Rev. 
Stat.; Act March 31, 1895, 28 Stat. 957.)

Conviction of Charges I and II was conviction of fraud, and 
Article 100 contemplates that the officer may be dismissed under 
Article 60 or under Article 61. Conviction of fraud under 
Article 60 plainly involves conviction under Article 61; and 
dismissal is as mandatory as degradation.

The contention that an officer convicted of crimes punishable 
in the penitentiary under Articles 60 and 97 cannot be so pun-
ished if he be also dismissed, or cannot be dismissed if he be so 
punished, is too unreasonable to be countenanced.

The result is that we are of opinion that the sentence cannot 
be invalidated on any of the grounds so far considered.

The fourth charge was: “ Embezzlement, as defined in sec-
tion 5488, Revised Statutes of the United States, in violation of 
the 62d article of war.”

Section 5488 reads: “ Every disbursing officer of the United 
States who deposits any public money entrusted to him in any 
place or in any manner, except as authorized by law, or con-
verts it to his own use in any way whatever, or loans with or 
without interest, or for any purpose not prescribed by law with-
draws from the treasurer or any assistant treasurer, or any 
authorized depository, or for any purpose not prescribed by law 
transfers or applies any portion of the public money intrusted 
to him, is, in every such act deemed guilty of an embezzletnen 
of the money so deposited, converted, loaned, withdrawn, trans-
ferred, or applied; and shall be punished by imprisonment wi
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hard labor for a term not less than one year nor more than ten 
years, or by a fine of not more than the amount embezzled or 
less than one thousand dollars, or by both such fine and im-
prisonment.”

Article 62 is:
“ Art . 62. All crimes not capital, and all disorders and neg-

lects, which officers and soldiers may be guilty of, to the preju-
dice of good order and military discipline, though not mentioned 
in the foregoing Articles of War, are to be taken cognizance of 
by a general, or a regimental, garrison, or field officers’ court 
martial, according to the nature and degree of the offence, and 
punished at the discretion of such court.”

The construction would not be unreasonable if it were held 
that the words “ though not mentioned in the foregoing articles 
of war” meant “ notwithstanding they are not mentioned,” and 
that the article was intended to cover all crimes, whether pre-
viously enumerated or not. The reference is to crimes created 
or made punishable by the common law or by the statutes of 
the United States, when directly prejudicial to good order and 
military discipline. Our attention has not been called to any 
former adjudication of the particular point by the military 
courts, but we think it would be going much too far to say that, 
if a court martial so construed the words, and sentenced for a 
crime previously mentioned, the sentence, when made his own 
by the President, would be absolutely void.

Colonel Winthrop says, however, that “the construction of 
t ese words has uniformly been that they are words of limita- 
ion, restricting the application of the article to offences not 

named or included in the articles preceding; the policy of the 
provision being, as it is expressed by Samuel, ‘to provide a 
general remedy for wrongs not elsewhere provided for.’ ” Vol. 
2, p. 1126. r
tl Ci^Pting this construction, we are nevertheless of opinion 

a t e specified crime was not “ mentioned in the foregoing 
articles.” & °
vi(Wh an<^ 'f°urth subdivisions of the 60th article of war pro- 

i e any person in the military service of the United States
° ma es or causes to be made any claim against the United
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States, or any officer thereof, knowing such claim to be false 
or fraudulent,” or “ who, for the purpose of obtaining, or aiding 
others to obtain, the approval, allowance or payment of any 
claim against the United States or against anv officer thereof, 
makes or uses, or procures or advises the making or use of, any 
writing, or other paper, knowing the same to contain any false 
or fraudulent statement,” shall, on conviction, be punished.

The specification under Charge IV alleged that the accused, 
as a disbursing officer of the United States, applied to a pur-
pose not prescribed by law large sums of public money intrusted 
to him, for river and harbor purposes, by causing them to be 
paid out by checks on false accounts, the payment being ac-
complished by the drawing and delivery of the checks directing 
payment to be made of moneys of the United States, and thus 
withdrew by means of checks, from the authorized depository, 
moneys for an unauthorized purpose, and applied them to unlaw-
ful purposes. The application, coupled with the payment and 
withdrawal of the funds by checks, constituted the embezzle-
ment defined in section 5488, while the specific acts set forth 
in subdivisions one and four of the 60th article were distinct 
from the acts prohibited by section 5488. By the charge, the 
particular offence was laid in general terms, and by the speci-
fication the facts constituting the offence charged were stated. 
The specification here set forth abstraction by fraudulent means 
of $230,749.90, and $345,000, moneys of the United States in-
trusted to the accused as a disbursing officer of the Govern-
ment, but it was none the less malum prohibitum because it 
was also malum in se.

Nor are we persuaded by the ingenious argument of appel-
lant’s counsel that the crime alleged in this charge was covered 
by subdivision 9 of Article 60, because it was embezzlement o 
money “ furnished or intended for the military service,” § 5488, 
relating to the improper disposition of any public money. 
That subdivision denounces punishment on any person in t e 
military service of the United States “ who steals, embezzles, 
knowingly and wilfully misappropriates, applies to his own 
use or benefit, or wrongfully or knowingly sells or disposes o 
any ordnance, arms, equipments, ammunition, clothing, su
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sistence stores, money, or other property of the United States, 
furnished or intended for the military service thereof.” Most 
of these enumerated classes of property are obviously military 
stores used for military purposes, and on the principle of nosci- 
tur a sociis all the classes designated fall into the same cate-
gory. And this seems to be put beyond question by the words 
“ furnished or intended for the military service thereof.” The 
military service as used in this connection means the land forces 
or the Army. The fact that money appropriated for river and 
harbor improvements is disbursed by an officer of the Army 
and the work supervised by the engineer force in the service 
of the government, does not make the moneys so appropriated 
moneys “furnished or intended for the military service,” as 
the words are used in paragraph nine. This was the view of 
Lacombe, J., in holding the sentence supported by the convic-
tion of the fourth charge. 97 Fed. Rep. 496. The Circuit 
Court of Appeals, without questioning the correctness of that 
conclusion, did not consider the question, because it sustained 
the sentence under the conviction of the first and second charges. 
The Circuit Court for the District of Kansas concurred in the 
conclusions of each of the other courts. We are of opinion 
that officers of the Army are in the eye of the law on military 
duty, although employed as such officers under statutes of the 
United States in the public service on duties not in themselves 
pertaining to the Army, and that the moneys disbursed by 
t em when so employed do not because they are such officers 

ecome money furnished and intended for the military service. 
Illustrations are found in the administration of appropriations 

°r ^n<^^an serv^ce> the Light House service, superintending 
, ,G ashington aqueduct, maintaining the public grounds about 
the White House, and the like.

The appropriations made for river and harbor improvements 
^per sc for the benefit of commerce and navigation, and not 
i°t or navat purposes, and the money is furnished and 
er en e Public works in aid of commerce. In the ex- 
e^lse °t the power to regulate commerce, Congress has repeat- 
b y egislated in regard to the construction of river and har- 

or improvements in the navigable waters of the United States,
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and enacted rules in relation thereto. The money made the 
subject of the embezzlement in this case was appropriated to be 
expended under the War Department by the act of Congress 
of June 3, 1896, (29 Stat. 202, c. 314,)entitled “An act making 
appropriations for the construction, repair, and preservation of 
certain public works on rivers and harbors, and for other pur-
poses,” and the act of June 4,1897, (30 Stat. 11,44, c. 2,) entitled 
“ An act making appropriations for sundry civil expenses of 
the government for the fiscal year ending June thirtieth, 
eighteen hundred and ninety-eight, and for other purposes.”

The status of Captain Carter was not changed by his detail 
to the charge of these improvements, and he was still subject 
to the military jurisdiction.

It is further argued that the specification was wrongly laid 
under Article sixty-two, because “ the money was applied to a 
purpose prescribed by law,” and “ the crime charged 1 was not 
to the prejudice of good order and military discipline,’ ” but the 
contention is without merit.

The fact that the vouchers purported to be issued as against 
the appropriations for the improvement of the Savannah River 
and of Cumberland Sound, if these vouchers were false and 
falsely certified to, and if the accounts on which the moneys 
were paid were false, “ the moneys not being due or owing from 
the United States to the parties paid or to any one else, and he, 
the said Captain Carter, well knowing this to be the case,” as 
stated in the specification, could not make the application of the 
money by that payment an application to a purpose prescribed 
by law.

We should suppose that embezzlement would be detrimental 
to the service within the intent and meaning of the article, but 
it is enough that it was peculiarly for the court martial to de-
termine whether the crime charged was “to the prejudice o 
good order and military discipline.” Swaim n . United States, 
165 U. S. 553; Smith v. Whitney, 116 U. S. 178; United States 
v. Fletcher, 148 U. S. 84.

In Swaim v. United States, which involved a sentence un er 
the 62d article of war, Mr. Justice Shiras, delivering the opinion, 
said: “ But, as the authorities heretofore cited show, this is t e
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very matter that falls within the province of courts martial, and 
in respect of which their conclusions cannot be controlled or re-
viewed by the civil courts. As was said in Smith v. Whitney, 
116 U. S. 178, ‘of questions not depending upon the construc-
tion of the statutes, but upon unwritten military law or usage, 
within the jurisdiction of courts martial, military or naval offi-
cers, from their training and experience in the service, are more 
competent judges than the courts of common law. . . . 
Under every system of military law for the government of 
either land or naval forces, the jurisdiction of courts martial 
extends to the trial and punishment of acts of military or naval 
officers which tend to bring disgrace and reproach upon the 
service of which they are members, whether those acts are done 
in the performance of military duties, or in a civil position, or 
in a social relation, or in private business? ”

The case has been argued with zeal and ability, and it has re-
ceived the consideration which its importance demanded. If 
these observations have been extended beyond what was strictly 
required, that should at least serve to show that no material 
suggestion bearing on the disposal of this appeal has escaped 
attention.

But we must not be understood by anything we have said as 
intending in the slightest degree to impair the salutary rule that 
the sentences of courts martial, when affirmed by the military 
nbunal of last resort, cannot be revised by the civil courts save 

only when void because of an absolute want of power, and not 
merely voidable because of the defective exercise of power pos-
sessed.

Order affirmed.

R. Justic e  Harla n  did not hear the argument and took no 
part in the consideration and disposition of the case.

vol . clxx xiii —26
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GUARANTEE COMPANY OF NORTH AMERICA v.
MECHANICS’ SAVINGS BANK AND TRUST COM-
PANY.

CERTIORARI TO THE UNITED STATES CIRCUIT COURT OK APPEALS FOB 
THE SIXTH CIRCUIT.

No. 48. Argued April 23, 24,1901.—Decided January 6,1902.

Where a bond insuring a bank against such pecuniary loss as it might sus-
tain by reason of the fraudulent acts of its teller, contained a provision 
that the company would notify the insuring company on “ becoming 
aware ” of the teller “being engaged in speculation or gambling,” it is 
the duty of the bank to give such notice, when informed that the teller 
is speculating, although, while confessing the fact of speculating, he as-
serts that he has ceased to do so.

When the teller is in fact engaged in speculation and the bank is so in-
formed, it cannot recover on such a bond for losses occurring through 
his fraudulent acts after the information is received, when it has not no-
tified the company of what it has heard, or made any investigation, but 
has accepted the teller’s assurance of present innocence as sufficient, on 
the mere ground that it had confidence in his integrity.

When at the time the teller’s bond was renewed, the books of the bank 
showed that he was a defaulter in the sum of $19,600 understated liabili-
ties, and of $3765.44 abstracted from bills receivable, both of which 
could have been detected by the taking of a trial balance or a mere com-
parison between the books kept by him and the individual ledger kept 
by another person, and by a correct footing of the notes, the bank is 
open to the charge of laches, and a certificate that the accounts of the 
teller had been examined and verified is not truthful.

Where it is known to the president of the bank that the insuring company 
regards engagement in speculation as unfavorable to an employe’s ha 
its, and he is informed that the employe is speculating, a representation 
by the president that he has not known or heard anything unfavorable to 
the employe’s habits, past or present, or of any matters concerning him, 
about which the president deems it advisable for the company to ma e 
inquiry, is a misrepresentation.

This  was a bill in equity brought by the Mechanics’ Savings 
Bank and Trust Company for the use of J. J. Pryor, assignee, 
against the Guarantee Company of North America, for an ac-
counting and for a decree for the amount alleged to be due
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complainant on two bonds executed by the Guarantee Com-
pany to the bank ; one insuring the latter corporation against 
such pecuniary loss as it might sustain by reason of the fraud-
ulent acts of John Schardt, as teller and collector; and the 
other insuring the same corporation against pecuniary loss by 
reason of fraudulent acts committed by him in his office of 
cashier. On hearing a decree was rendered against the Guar-
antee Company on both bonds, 68 Fed. Rep. 459, which was 
affirmed on appeal. 47 U. S. App. 91. The case was then 
brought to this court by certiorari, and the decree of the Cir-
cuit Court of Appeals was reversed and the cause remanded 
on the ground that the decree of the Circuit Court was not 
final. 173 U. S. 587.

The Guarantee Company subsequently made an unsuccessful 
attempt to have the cause reopened for additional evidence al-
leged to have been discovered since the first decree. A final 
decree was rendered against the company, which, on appeal to 
the Circuit Court of Appeals for the Sixth Circuit, was modified 
and affirmed, 100 Fed. Rep. 559, and the present certiorari was 
then allowed.

The Mechanics’ Savings Bank and Trust Company was a 
banking institution located at Nashville, Tennessee, with a capi-
tal of fifty thousand dollars. John Schardt was its teller from 
1888 to January, 1893, when he was elected cashier and re-
mained such until his death on April 17 following. As teller 
and cashier he embezzled more than one hundred thousand 
o ars of the funds of the bank, beginning in 1890 and con- 
lr\u^nS until about the time of his death. In discovering the 
e a cation the bank ascertained its insolvency, closed its 
oors, and made a general assignment for the benefit of its 

creditors.
The Guarantee Company of North America was a company 

organized under the laws of the Dominion of Canada, and en-
gage m the business of guaranteeing pecuniary losses by the 
tl^ b ,aC^S Persons positions of trust, and issued to 

e, itn 1888 a k°n(i ^or the period of one year on Schardt
er or ten thousand dollars, which was subsequently re-
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newed each year until January, 1893, when it issued a bond on 
Schardt as cashier for twenty thousand dollars.

The defalcation of more than one hundred thousand dollars 
was occasioned by losses in speculation, and just prior to Schardt’s 
death he assigned to the bank some property of slight value, 
and about eighty thousand dollars of life insurance as indemnity. 
From these collaterals the bank realized the sum of $46,448.86, 
and for the remainder of the default the company was held lia-
ble to the extent of each bond. On the second appeal to the 
Circuit Court of Appeals, that court found the default under the 
cashier’s bond to have been some six thousand dollars less than 
as ascertained by the Circuit Court, and modified the decree 
accordingly.

The teller’s bond was dated January 16, 1888, and described 
Schardt as the employe and the bank as the employer. It pro-
vided :

“ Whereas, the employe has been appointed in the service of 
the said employer, and has been assigned to the office or posi-
tion of teller and collector, by the said employer, and applica-
tion has been made to the Guarantee Company of North Amer-
ica for the grant by them of this bond ;

“ And whereas, the employer has delivered to the company a 
certain statement, and it being agreed and understood that such 
statement constitutes an essential part of the contract hereinaf-
ter expressed:

“ Now, therefore, in consideration of the sum of one hundred 
dollars lawful money of the United States of America, to the 
said company, as a premium for the term of twelve months, end-
ing on the sixteenth day of January, 1889, at twelve o’clock, 
noon, and in order to effect a continuance of the currency of this 
bond, a like premium hereafter to be paid to the said company, 
on or before the sixteenth day of January in each year, as a 
premium for the ensuing year, so long as the said employer may 
wish to continue this bond, and the said company shall consen 
to receive said premiums, it is hereby agreed that the company 
shall, within three months after proof satisfactory to the direct-
ors, make good and reimburse to the employer such pecuniary 
loss as the employer shall have sustained by the fraudulent acts
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of the employé, in connection with the duties of his said office 
or position, or with any other duties assigned to him, by the em-
ployer in the said service, committed by him, and discovered 
during the continuance of the currency of this bond, and within 
six months from the employé’s ceasing to be in the said service.

“ The following provisions are also to be observed and bind-
ing as a part of this bond :

“ The actual payment of the premium and its acceptance by 
this company either for the issue or renewal of this bond, is es-
sential to its currency, and a condition precedent, to the right 
or claim hereunder.

“ That this bond is issued and renewed on the express un-
derstanding that the employé has not within the knowledge of 
the said employer at any former period, either in this or other 
employment, been guilty of any default or serious dereliction of 
duty.

“ That the employer shall observe or cause to be observed 
all due and customary supervision over the said employé for 
the prevention of default, and if the employer shall at any time, 
during the currency of this bond, condone any act or default, 
on the part of the employé, which would give the employer the 
right to claim hereunder, and shall continue the employé in his 
service, without notification to the company, the said company 
will not be responsible hereunto for any default which may 
occur subsequent to said act or default of said employé, so con-
doned.

That the employer shall at once notify the company on his 
ecoming aware of the said employé being engaged in specula- 
lon or gambling, or indulging in any disreputable or unlawful 

habits or pursuits.
hat there shall be an inspection or audit of the accounts 

Or ooks of the employé on behalf of the employer at least 
°11“ Th* eVery twelve months from the date of this bond.

at the company shall be notified in writing of any act 
e part of said employé, which may involve a loss for which 

C0raPany is responsible hereunder to the employer, imme- 
a.e y °1* without unreasonable delay, after the occurrence of 

act shall have come to the knowledge of the employer ; and
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upon the making of such a claim, this bond shall wholly cease 
and determine as regards any liability, for any act of the em-
ploye committed subsequent to the making of such claim, and 
shall be surrendered to the company on the payment of all 
claims due hereunder.
******
“ That the company may cancel this bond at any time, by 

notifying the employer and refunding the premium paid less a 
pro rata part thereof for the time said bond shall have been in 
force; but said cancellation shall not affect or impair the com-
pany’s liability hereunder for any acts committed or discovered 
previous to such cancellation during the currency of this bond, 
and within three months after said cancellation.”
******
The statement referred to was signed by the then cashier 

and delivered to the company before the bond was 'issued. It 
commenced with a communication from the managing director 
of the Guarantee Company, desiring answers to certain accom-
panying questions. These answers wTere given by the cashier, 
who also declared his answers and representations to be true, 
and that he was “ not aware of any matter or thing affecting 
the character or reputation of the applicant, which should cre-
ate any doubt as to his reliability or trustworthiness.” This 
bond was renewed each year up to January, 1893, and in each 
year before the bond was renewed, the company furnished the 
bank with a blank form, to be filled out, and stating: “ It is 
necessary before the bond can be renewed that you obtain the 
certificate on the back hereof by your president or cashier and 
on its return with remittance of the premium, the renewal can 
be immediately effected.”

The certificate on the back wTas filled up and signed by the 
cashier, and among other things stated that the accounts o 
said teller Schardt had been examined and verified by the 
finance committee of said bank; and the bond was not renew 
in any year until this certificate had been made out and de iv 
ered to the company. . .

Before the cashier’s bond was issued the company “ submitte 
for reply on behalf of the bank,” certain questions, addressed o
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the president, which, and the answers thereto by the president 
as such, are referred to in the bond as “ employers’ guarantee 
proposal No. 154,806.” Among these questions and answers 
were the following :

“ Q. 2. If a new employé, by whom was the applicant intro-
duced, or how did he become known to you ? If hitherto in 
continuous service, for how long, in what capacities, and has he 
uniformly performed his duties faithfully and satisfactorily ? 
A. Applicant began service in this bank six years ago as col-
lector ----- cl’k, and has since been advanced to bank’s teller and
now cashier.

“Q. 3. Has he ever been in arrears or default in the bank’s 
service, or, as far as you have heard, in any previous employ-
ment ? A. No.

“ Q. 4. Have you known or heard anything unfavorable as to 
his habits or associations, past or present ? A. No.

“ Q- —• Or of any matters concerning him about which you 
deem it advisable for the company to make inquiry? A. No.

“ Q. 5. Is he to your knowledge pecuniarily embarrassed or 
insolvent ? Or is he in any way indebted to the bank ?------

£ Q. 6. Is he now or about to be engaged in any other busi-
ness or employment than in the bank’s services ? A. No.

“ Q. 7. Applicant’s position or capacity for which this bond 
is required ? A. Cashier.

‘ Q. 8. Amount of his salary or other emoluments, if any ? 
A. $2000 per annum.

Q- 9. Amount or bond hereby required, from what date to 
commence, and by whom premium will be paid ? A. $20,000 
o date from Jan. 1, 1893. Premium payable by bank.

Q. 10. What further security, if any, will be held or re-
quired from applicant ? A. None.

Q. 11. Have you hitherto held other security from appli- 
can If so, why discontinued or changed to this ? A. Form-
er y teller and general bookkeeper in this bank ; elected cashier 
at annual meeting January 1,1893.
• ^as there been any fault in the bank by any employé
m applicant’s position ? A. No.

Q. 13. When were applicant’s books and accounts (includ-
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ing cash, securities and vouchers, if any) last examined, and by 
whom ? A. December 31, 1892, by finance committee (were 
they found correct) of bank and found correct.

“ Q. 14. In case of applicant handling cash or securities, how 
often will the same be examined and compared with the books, 
accounts and vouchers, and by whom ? A. Not less than quar-
terly, and often monthly, by finance committee.

“ Q. 15. In case of applicant acting as teller : (a) Will he be 
required to balance his cash daily, and report same to president 
or cashier ? (5) And will a record of same be kept 8 A. . . .

“ Q. 16. Will applicant handle funds or securities not subject 
to a routine check, or periodical examination ? If so, please 
describe their nature ? A. No.”

“ The above answers and representations are true to the best 
of my knowledge and belief.”

The cashier’s bond was then executed and delivered to the 
bank, and provided :

“ Whereas the said employé has been appointed cashier at 
Nashville, Tennessee, in the service of the said employer and 
has been required to furnish security that he shall not be guilty 
of any fraudulent act in the performance of his duties in the 
said capacity, by which the said employer shall suffer pecuniary 
loss, and whereas the said company, in consideration of the sum 
of one hundred dollars, now therefor paid for the term expiring 
January 1, 1894, and for the purposes of the renewal of this 
contract the sum or premiums of one hundred dollars, hereafter 
to be therefor paid to the said company, on or before the first 
day of January, 1894, and a like payment for each and every 
succeeding term of one year, so long as the said company shall 
consent to receive it—hath agreed upon the terms, and subject 
to the provisos and conditions hereinafter contained and endorsed 
thereon, hereby to become such security to the said employer.

“ Now, therefore, this bond witnesseth, that the said employ^ 
for and on his own behalf and the said company fully relying 
on the truth of the statement and declaration contained in a 
certain document distinguished as employer’s guarantee pr 
posai No. 154,806, dated the 10th day of Jan., 1893, and signe 
Lewis T. Baxter, president on behalf of the said employer, an
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lodged with the said company at its office in Montreal, and on 
the strict performance and observance hereafter, by the said 
employer of the contract thereby created, do hereby, respec-
tively, severally and jointly covenant with the said employer 
to reimburse unto the said employer or his or their representa-
tives or assigns, the amount of any loss not exceeding in the 
whole sum of twenty thousand dollars, which, during the cur-
rency of this bond, shall be sustained by the said employer by 
reason of any act of fraud committed by the said employé in 
connection with the duties of said appointment and constituting 
embezzlement or larceny—such reimbursement to be made with-
in three calendar months next after proof shall have been given 
to the satisfaction of the directors of the said company, of the 
occurrence of such loss, and the proof thereof to include, if the 
company shall so require, an affidavit to be made or taken by 
the person, for the time being entitled to the benefit of this 
guarantee, to the effect that he hath been actually defrauded 
by the said employé, and that he suffers absolute and ultimate 
loss thereby to the full amount claimed hereunder, and that 
the contract created as aforesaid hath been fully performed and 
observed on the part of the said employer.

“Provided always, that this bond and guarantee hereby 
granted or undertaken, shall be subject and liable to the terms 
and conditions hereupon endorsed.”

Among the terms and conditions referred to were these :
This bond is granted upon the following express conditions :
1. Any misstatement of a material fact, in the declaration 

within mentioned, or in any claim made under this bond, will 
render this bond void from the beginning,

$* That the said employer shall use all due and customary 
i igence in the supervision of said employé for the prevention 

°f । .e^aU^’ an<^ ^iat end shall cause an inspection or audit 
0 is accounts to be made at least once within twelve months, 
ftf th* Said emPl°yer shall at any time during the currency 
°. *a become aware of any act or default on the part 
sh 1 ernP^0^ ^ which would constitute a claim hereunder, and 
t &th C°n^nue sa^ employé in his service without notification 

e said company, the said company will not be responsible
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hereunder for any loss or default which may occur subsequent 
to said act or default of said employé.

“ 3. That any written answers or statements made by or on 
behalf of said employer in regard to or in connection with the 
conduct, duties, accounts or methods of supervision of the said 
employé delivered to the company either prior to the issue of 
this bond, or to any renewal thereof, or at any time during its 
currency, shall be held to be a warranty thereof, and form a 
basis of this guarantee, or of its continuance.

“ 4. That the said employé has not, to the knowledge or be-
lief of said employer, been guilty of any serious dereliction of 
duty, or default in this or any other service, or that his habits 
have been such as to incur said employer’s censure, previous to 
the issue of this bond.

“ 5. The said employer shall, immediately, upon it becoming 
known to him or them, that the said employé has been guilty 
of any act entitling the said employer to claim under this bond, 
notify the said company, at its head office ; and this bond shall 
become absolutely void, both as to existing and future liability 
if the said employer shall neglect or omit to so notify the said 
company.

:■< * * * *
“ 8. That in addition to the supervision to be exercised by 

the said employer as mentioned in the statement and declaration 
within referred to the said company shall be afforded every 
reasonable facility to examine from time to time as they may 
desire, for the purposes of this bond, the books, papers and af-
fairs of the said employer entrusted to the keeping and charge 
of the said employé.”

It appeared from the evidence that Schardt defaulted as teller 
and collector from September 12,1890, to January 1, 1893, in 
the sum of $78,819.24, subdivided as follows : From September 
1, 1890, to January 16,1891, $5879.34; from January 16,1891, 
to January 1, 1892, $22,290 ; from January 1, 1892, to January, 
1893, $50,649.90 ; and as cashier, from January 16, 1893, to 
April 15, $22,964.17.

The principal books of the bank were: A general ledger, 
showing generally the accounts of the bank, including the ao
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count in totals of the deposits made and checked out daily; a 
cash book, giving each day’s business; a daily balance book, 
which was a summary of the general ledger; these three books 
were kept by Schardt; and an individual ledger, which showed 
in detail the deposit account of each individual depositor, and 
was kept by a clerk, who had no other duties, and was known 
as individual bookkeeper. The aggregate of the amounts due 
each depositor shown on the individual ledger and the totals 
due depositors on the general ledger and daily balance book 
should have agreed, but this they did not do because, after the 
latter part of 1890, the general ledger and daily balance book 
did not correctly show the amount due to all depositors, although 
the individual ledger correctly gave the amount due to each de-
positor. Up to the latter part of 1890 trial balances were taken 
from the individual ledger every two weeks, or once a month, 
and entered in a trial balance book, and these balances were 
compared with the balances on the general ledger and any dif-
ferences settled and corrected, but at that time Schardt told 
the individual bookkeeper that it was not necessary to take off 
trial balances any longer, and thereafter none were taken off. 
Schardt, as teller, abstracted the funds of the bank and under-
stated on the general ledger the amount due to depositors by 
the amount he abstracted. The difference in the balances rep-
resented the shortage at the respective dates. The individual 
and general ledger were out of balance January 16,1891, $2098; 
January 1, 1892, $19,600, and January 1, 1893, $69,700.

The leading expert accountant testified that he was employed 
to examine the books on April 15, 1893, and went to the bank 
°n the morning of that day between eight and eight thirty 
0 clock, and that by four o’clock that afternoon he had dis-
covered that while the daily balance book kept by Schardt 
s owed less than $18,000 due depositors, the individual ledger 
rom A ” to “ L,” (leaving “ M ” to “ Z ” to be examined) 

Sf°^“^ aU ^^b^dness ^ue depositors of in the neighborhood 
0 $ 5,000. He reported at once that something was radically 
Wrong; although it required considerable time subsequently to 
ascertain the exact condition of the bank.

uarterly examinations of the bank’s condition were made
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by the finance committee, but the individual bookkeeper was 
not requested to furnish the total amount shown on the indi-
vidual ledger to be due depositors. The committee “ examined 
no book except the daily balance sheet, with which we com-
pared the reports as made out by Schardt.” “ Q. In what way 
could you tell that the amounts reported by Schardt were cor-
rect ? A. We only had his word for it and the reports that he 
made to us and the exhibit on the daily balance book.” “ Q. In 
what way did you verify the statement on the book kept by 
Schardt which would have shown and purported to show the 
amount due individual depositors ? A. We made no verification 
of it only in the manner in which I have stated. Q. Have you 
stated any manner in which you verified this particular ac-
count? A. We took his word for it, which we had to door 
go into an examination of all the books.”

Schardt also abstracted proceeds of notes paid to him as 
teller. This shortage was not concealed on the books. The 
amount of notes in the bank did not equal the amount called 
for by the books by the amount abstracted.

January 1,1892, the books showed a defalcation of $28,169.34, 
of which $19,600 was abstracted deposits and $3765.44 pro-
ceeds of notes collected and not accounted for. January 1, 
1893, the books showed a defalcation of $78,819.24, of which 
$69,700 was abstracted deposits and $4015.44 proceeds of notes 
collected.

The following evidence was also introduced:
Charles Sykes, who was the cashier of the bank from Jan-

uary, 1890, to January, 1893, testified:
“ Q. 6. Did you at any time during that year receive infor-

mation that John Schardt was speculating; if so, state when, 
how and all the circumstances? A. Yes, sir; I did receive 
such information. Some time in the summer or fall of 1892 a 
gentleman by the name of Kyle came here from New York, 
representing Myers & Co., of New York. Kyle wanted me to 
become interested in the brokerage business and represent 
Myers & Co. at this point. I told him that I did not like the 
idea because it would be purely a speculative business, and he
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then said that that made no difference; that John Schardt, our 
teller, was a part owner in a similar concern.

“ Q. 7. Did you impart this knowledge to any one; if so, 
whom ? A. Yes, sir; I once told Mr. L. T. Baxter, the presi-
dent of the bank, of the conversation.

“ Q. 8. Did you say anything to Schardt about the matter ? 
A. Yes, sir; on the next day, I think I told Mr. Schardt of 
of what Kyle had said.

“ Q. 9. What did Schardt say to you in reply ? A. He ad-
mitted that he had at one time been interested in such a con-
cern, but had sold his interest; and that he had speculated to 
some extent, but had made money on every transaction, and 
had seen the error of his way, and had ceased to do so any 
more.

“Q. 10. Did you impart this information received from 
Schardt to any one connected with the bank, if so, whom ? 
A. Yes, sir; I immediately told Mr. Baxter, the president of 
the bank, what Schardt had said.

“Q. 11. Did you receive any other information at any other 
time with reference to Schardt’s speculating? A. Yes, sir; 
some time thereafter I received an anonymous letter telling me 
that Schardt had been speculating.

“ Q. 12. What did you do with it and what became of it ? 
A. I showed it to Mr. L. T. Baxter, the president, and he said 
not to pay any attention to an anonymous letter, and I spoke 
to Schardt about it, and he said he thought he knew the au-
thor, and asked me to let him have the letter, and he wTould 
bring the party before me and make him acknowledge it was 
false.

Q. 13. Did you give him the letter and did he bring the 
party before you ? A. I gave him the letter, and asked him 
about it more than once, and he always replied that he was 
working on it.

Q. 14. Did you tell Mr. Baxter of this conversation ? A. I 
think I did.”

On cross examination the witness said there was litigation 
pen ing between him and the bank’s assignee; that he signed 
several applications for the renewal of Schardt’s bond as teller,
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relying on the fact that the finance committee said his accounts 
were correct; that he did not remember that he recommended 
Schardt as his successor to Porter or Duncan, though he might 
have, and if Mr. Porter said that he did, he supposed he did. 
Mr. Porter testified that he asked Sykes about Schardt’s ability; 
44 there was no question as to his integrity.”

J. M. Eatherly testified that he had been a director of the 
bank from its organization until its assignment; a member of 
the finance committee for several years prior to being elected 
president, and president from March 28 to April 17, 1893.

In answer to questions from complainant’s counsel in respect 
of an interview with Schardt on the evening of April 15, 1893, 
he said:

“ I told him that we had come out for the purpose of getting 
an explanation as to the discrepancies mentioned above. I told 
him we had found errors in his books. He said, 4 Mr. Eatherly, 
my books are correct.’ I told him that I did not see how he 
could reconcile the two things that we had found the daily bal-
ance sheet showing something less than $18,000 due depositors, 
while the individual ledger, as far as had been examined by 
Mr. McEwan and Mr. Richardson, showed about $55,000 due 
depositors. He reiterated that his books were absolutely cor-
rect. I said, 4 John, I cannot understand it that way.’ I was 
satisfied there was an error somewhere. I asked Mr. Richard-
son if he wanted to ask him any question. He was silent a mo-
ment or two, and said, 41 don’t know that I do.’ He then 
turned to Mr. Schardt, and said: 4 John, I am bound to say to 
you that you are a defaulter.’ Mr. Schardt broke out into a 
cry, putting his hands over his face, and said: 4My God! it is 
true—too true.’ I said: 4 John, compose yourself; we have 
come here for facts and want facts.’ I then asked him how 
much was his default and he said about $40,000. I told him i 
the other individual ledger showed the same proportion of dis 
crepancy that this one did, that he was a defaulter to a muc 
larger amount—I would say to not less than $60,000 or $70,0 • 
He said,4 Mr. Eatherly, you are mistaken. It cannot be t a 
much.’ I then asked him how he had lost it, and he said, Spec 
ulating in New York, and you can get it all back.’ He sai ,
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‘ you ’ meaning the bank. I said, ‘ No, John, we can do no such 
thing; the laws of New York legalize this sort of trading, and 
we cannot recover it in that way.’”

On cross examination he testified:
“ Q. 98. Did you ever hear of Schardt’s speculating before 

January, 1893? A. I think I did.
“ Q. 99. Did you see the anonymous letter written with re-

spect to his speculating? A. I saw a letter directed to Judge 
John Woodward. Judge Woodward brought that letter to the 
bank and showed it to me, and I asked permission to call Mr. 
Schardt up and show it to him, and he said that he was perfectly 
willing that I should do so. I at once called Mr. Schardt to 
where we were and told him there was a communication I 
wanted him to read. He did so, and his remarks were : 4 It is 
a lie and I can prove it.’ In this letter it was stated that Mr. 
Schardt was a partner in a bucket shop. I told Mr. Schardt 
that it devolved on him to prove it false. I at once reported 
the contents of this letter to the president of the bank, Mr. Bax-
ter. Mr. Schardt asked that I and Judge Woodward remain 
there for a few minutes. He went out and got Frank Searight 
and Dr. Barry. Judge Woodward, Mr. Baxter and myself 
went into the rear of the bank building. Mr. Schardt and the 
other gentlemen came back, and Mr. Schardt says : 4 Here are 
men who can tell you whether that is so or not.’ I asked them 
if they knew why we had sent for them, and they said that Mr. 
Schardt had told them. Mr. Searight said some time before 
that Mr. Schardt, Dr. Barry and himself had agreed to open a 
brokerage association. They objected very much to the term 
bucket shop. Each one was to put in a small amount—$200, 

think. Mr. Schardt, in a short time, became dissatisfied and 
sold his interest to Frank Searight at a small loss. Subsequent 
o that I went to Mr. Schardt’s house to see him, having heard 

again that he was speculating. I told him what I had heard 
an he said it was not so, that he did not own any stocks at 
h V h® was he ought to quit that or quit the

’ and he said he had sold everything he had. I again heard 
at he was speculating, but from sources that I did not attach 

any importance to, as it all emanated from the same source as
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the anonymous letter. I again approached him and he denied 
it.

“Q. 100. Was this just prior to the resignation of Judge 
Woodward as a member of the board? A. I think it was.

“ Q. 101. Do you know when he resigned ? A. His resigna-
tion bears date Feb. 17,1893. Was placed before the board of 
directors and accepted March 25, 1893.

“ Q. 102. Did Mr. Baxter, the president, ever say anything to 
you about Schardt speculating ? A. I don’t think he ever did.”

The general agent of the company at Nashville testified that 
Schardt’s bond as cashier was cancelled through him on April 15, 
he having ascertained that Schardt had been speculating in fu-
tures ; that he had not heard of any defalcation or wrongdoing 
on the part of any employé of the bank other than this ; and 
that the company did not bond persons holding a fiduciary po-
sition, who speculated in futures, as they had found from ex-
perience that the risk was not safe.

There was evidence that Schardt had borne a good reputation 
for honesty, integrity and industry ; and of experts that, with-
out trial balances from the individual ledger, the true condition 
of the bank could not be known ; and that to verify accounts 
meant to apply some other test than the statements of those 
who kept them.

Mr. William, L. Granbery for petitioner.

Mr. Edward H. East for respondent.

Mr . Chie f  Just ice  Fuller , after stating the case as above, 
delivered the opinion of the court.

The teller’s bond, as originally given, expired January, 1889, 
and was renewed from year to year. Before each renewal, the 
bank was informed by the company that it was necessary that 
a certain certificate by the president or cashier should be fur-
nished, which was done, and stated, among other things, that 
the accounts of the teller had been examined and verified by 
the finance committee of the bank. The bond provided that it
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was issued and renewed “ bn the express understanding that the 
employé has not within the knowledge of the said employer at 
any former period either in this or other employment been 
guilty of any default or serious dereliction of duty “ that the 
employer shall observe, or cause to be observed, all due and 
customary supervision over the said employé for the prevention 
of default ; ” and that there shall be “ an inspection or audit of 
the accounts or books of the employ é on behalf of the employer 
at least once in every twelve months from the date of this 
bond.”

The company, not unnaturally, contends that as when the 
bond was renewed in January, 1892, the bank’s books showed 
that the employé was a defaulter in the sum of $19,600 under-
stated liabilities, and of $3765.44 abstracted from bills receiv-
able, both of which could have been detected by the taking of a 
trial balance as is customary, or a mere comparison between 
the books kept by Schardt and the individual ledger, and a cor-
rect footing of the notes, the bank had not only not complied 
with its engagements above referred to, and falsely certified to 
a verification which in fact had not been had, but was guilty of 
such laches as in itself to defeat a recovery.

These are matters which, while not controlling our decision, 
should be considered in connection with that aspect of the case 
which we regard as decisive.

In addition to the provisions already mentioned, it was agreed 
that the employer shall at once notify the company, on his 

becoming aware of the said employé being engaged in specula-
tion or gambling, or indulging in any disreputable or unlawful 
habits or pursuits.”

The legislation of Tennessee and the decisions of its courts 
placed dealing in futures, when either party did not contem-
plate delivery, in the category of gambling, and aimed to sup-
press it. Alien v. Dunham, 92 Tenn. 257 ; McGrewv. City Pro-
duce Exchange, 85 Tenn. 572 ; Palmer v. State, 88 Tenn. 553 ; 
act of March 30, 1883, Acts 1883, c. 251, 331.

The evidence showed that in the summer or fall of 1892 the 
cas ier of the bank was told that the teller was part owner in 
a concern engaged in speculative business ; he at once informed 
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the president of the bank; and also called Schardt’s attention 
to the matter, who admitted that he had once been engaged in 
such a concern, but said he had sold out, and also that he had 
speculated to some extent, but had ceased to do so. The cashier 
further testified that he afterwards received an anonymous letter 
that Schardt was speculating, and showed it to the president; 
that he spoke to Schardt about it; that the latter said he thought 
he knew the author, and asked for the letter, that he might 
bring the party before the cashier and make him acknowledge 
that it was false. The letter was given him but nothing came 
of it, although he was asked about it more than once. This 
conversation was reported to the president. A leading director 
and a member of the finance committee was shown by another 
director an anonymous letter to him, to the same effect, which 
was reported to the president. The letter stated that Schardt 
was in partnership in a bucket shop. Schardt said it was a lie, 
and brought his partners before the president and the two di-
rectors, and they said that they had opened a brokerage associa-
tion with Schardt, but that Schardt had sold out. This director 
subsequently heard again that Schardt was speculating and 
went to Schardt’s house and interviewed him, and he said he 
did not own any stocks at all, he had sold everything he had. 
He heard this again shortly after the cashier’s bond was given, 
and Schardt again denied it. Complainant did not put the 
president of the bank on the stand.

In these circumstances was it the duty of the bank to notify 
the company of what it had heard ?

In American Surety Company v. Pauly, 170 IT. S. 133,144, 
which was an action against the maker of a bond given to in-
sure a bank against loss arising from acts of fraud or dishon-
esty on the part of its cashier, the applicable rule was thus laid 
down:

“ If, looking at all its provisions, the bond is fairly and rea-
sonably susceptible of two constructions, one favorable to t e 
bank and the other favorable to the surety company, the former, 
if consistent with the objects for which the bond was given, 
must be adopted, and this for the reason that the instrumen 
which the court is invited to interpret was drawn by the attor
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neys, officers or agents of the surety company. This is a well 
established rule in the law of insurance. ... As said by 
Lord St. Leonards in Anderson v. Fitzgerald^ 4 H. L. Cas. * 484, 
* 507, ‘ it [a life policy] is of course prepared by the company, 
and if therefore there should be any ambiguity in it, must be 
taken, according to law, most strongly against the person who 
prepared it.’ There is no sound reason why this rule should 
not be applied in the present case. The object of the bond in 
suit was to indemnify or insure the bank against loss arising 
from any act of fraud or dishonesty on the part of O’Brien in 
connection with his duties as cashier, or with the duties to which 
in the employer’s service he might be subsequently appointed. 
That object should not be defeated by any narrow interpreta-
tion of its provisions, nor by adopting a construction favorable 
to the company if there be another construction equally admis-
sible under the terms of the instrument executed for the protec-
tion of the bank.”

But this rule cannot be availed of to refine away terms of a 
contract expressed with sufficient clearness to convey the plain 
meaning of the parties, and embodying requirements compliance 
with which is made the condition to liability thereon.

Whatever the common law duty on the part of the employer 
to notify the guarantor of the fraud or dishonesty of the em-
ployé, whose fidelity is guaranteed, the parties to this contract 
undertook to declare the duty of the bank to the company in 
certain specified particulars. It required that the employé 
s ould not have been guilty of previous default or dereliction 
wthin the knowledge of the employer. It provided for notifica- - 
tion of any act of the employé which might involve a loss with 
out unreasonable delay after the occurrence of the act came to

e ™0V}ledge the employer. And it required immediate 
uo i cation on the employer becoming aware of the employé be-
ing engaged in speculation or gambling. The words, “ becom- 

aware, were manifestly used as expressive of a different 
meaning from having « knowledge.”
sh E] 5 case’ where the bond required that the company 
emU] ' ° no^e(^ writing “ of any act on the part of the

P °y , which may involve a loss for which the company is
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responsible hereunder, as soon as practicable after the occur-
rence of such act may have come to the knowledge of the em-
ployer,” it was ruled that it had been properly held “ that the 
surety company did not intend to require written notice of any 
act upon the part of the cashier that might involve loss, unless 
the bank had knowledge, not simply suspicion, of the existence 
of such facts as would justify a careful and prudent man in 
charging another with fraud or dishonesty.”

But the bond before us not only contained that clause but 
the clause under consideration, which was a different and ad-
ditional clause intended to secure the safety of prevention 
through timely warning.

It seems to us that the obvious meaning of “ becoming 
aware,” as used in this bond, is “ to be informed of,” or, “ to be 
apprised of,” or, “ to be put on one’s guard in respect to,” and 
that no other meaning is equally admissible under the terms of 
the instrument. These are the definitions of the lexicographers, 
distinctly deducible from the derivation of the word “ aware,” 
and that is the sense in which they are here employed. It is 
used in the same sense in the cashier’s certificate on the re-
newals of the teller’s bond.

To be aware is not the same as to have knowledge. The 
bond itself distinguishes between the two phrases and uses 
them as not synonymous with each other. And, in view of the 
plain object of the clause, we cannot regard the words equiva-
lent to “ becoming satisfied,” though perhaps they may be to 
“ having reason to believe.” Even then these facts would have 
demanded investigation or notification, for we think the bank 
cannot be heard to say it did not have reason to believe that 
Schardt was speculating when it took his professions of repent-
ance as sufficient assurance that he had ceased speculating, and 
turned its back on any independent inquiry or investigation. 
Our understanding of the provision is that what the company 
stipulated for was prompt notification of information by the 
bank in regard to speculation or gambling on the part of the 
employé. It was entitled to exercise its own judgment on tha 
information and had not agreed to rely on the bank’s belief m 
that regard. It had the right to investigate for itself whether
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the bank did so or not. Notification of the existence of reason 
for inquiry was exactly what the clause was intended to secure. 
The bank neither investigated nor gave the company notice of 
the information it had, and substituted its own judgment as to 
the value of that information for that of the company. In our 
view this conduct on its part amounted to a breach of the stip-
ulation.

The Circuit Judge in his opinion said : “ The language of the 
bond is that the employer shall report ‘ on his becoming aware 
of the employé being engaged in speculation.’ Without now stop-
ping to consider at length the meaning of the terms here used, 
I am of opinion that, in the absence of fraud or bad faith, the 
failure to disclose the result of the inquiry made in this instance 
did not invalidate the bond as to the surety. Certainly, specu-
lation in a reasonable and substantial sense is meant, such in 
length of time or magnitude as would make it serious. This, 
when brought to the attention of the bank officials, was a past 
event, and apparently in itself unimportant. The bank was 
under no duty by the contract or independently of it to actively 
institute or prosecute inquiries about Schardt, or to run down 
loose rumors or anonymous letters.” 68 Fed. Rep. 459, 465.

The Circuit Court of Appeals said : “ There is not the least 
evidence of any bad faith on the part of any of these officers of 
the bank, including Sykes, the old cashier, in not making a dis-
closure of what was known, but only of bad judgment in not 
being more considerably affected by their information.” 47 
U. S. App. 115.

The quotations show that the Circuit Court of Appeals and 
the Circuit Court concurred in the opinion that if the president 
and directors had such confidence in Schardt that they did not 
eel called upon to make any investigation in view of the in- 
ormation that they had received, or to notify the company of 
at information, and were not guilty of intentional bad faith, 
en the bank could not be held to have violated the stipula-

tions of the bond on its part.
s will have been seen, we are unable to accept this con- 

c usion. The company’s defence did not rest on the duty of 
i igence growing out of the relation of the parties, but on the
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breach of one of the stipulations entered into between them. 
The question was not merely whether the conduct of the bank 
was contrary to the nature of the contract, but whether it was 
not contrary to its terms. Engagement in speculation or 
gambling was what the company sought to guard against be-
cause experience had admonished it of the probability that 
speculation or gambling would lead to acts involving loss for 
which it would be responsible. Bad faith in the view of the 
courts below would not exist if the bank had such confidence 
in Schardt’s integrity that it accepted his bare statement that 
he was not speculating as overcoming the weight of his admis-
sion that he had been. How anything but such a denial could 
be expected it is not easy to see, nor how careful and prudent 
men could have been justified in omitting independent in-
quiry.

The truth is that in spite of strict supervision and the pur-
suit of the best systems of keeping accounts, there is always a 
risk of defalcation. The prevention of defaults or their de-
tection at the earliest possible moment are of even more vital 
importance to financial institutions than to the guarantors of 
the fidelity of their employés. The provisions intended to 
protect the company in this case were not in themselves un-
reasonable and so far as they operated to compel the bank to 
exercise due supervision and examination, and due vigilance, 
were consistent with sound public policy. We think it was the 
duty of this bank to have made prompt investigation, or at all 
events to have notified the company at once of the information 
that it had, and we decline to hold that the bank’s misplaced 
confidence in Schardt affords sufficient ground for enforcing 
the liability of the surety company on the theory of good 
faith.

Our conclusion is that the failure of the bank in the partic-
ulars adverted to defeats a recovery on the teller’s bond for 
defalcation after information of Schardt being engaged in spec-
ulation was received.

It also results that there can be no recovery at all on the 
cashier’s bond. If the bank had observed the stipulation in 
the teller’s bond to which we have referred, it is obvious tha
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there would have been no cashier’s bond, and the question 
would not have arisen. But this it did not do, and the bond 
was given. The bond provided that the company covenanted 
with the bank in reliance on the statement and declaration of 
the president on behalf of the bank, and on the bank’s strict 
observance of the contract ; that any misstatement of a material 
fact in the declaration should invalidate the bond ; that the 
bank should use “ all due and customary diligence in the super-
vision of said employé for the prevention of default ; ” “ that 
any written answers or statements made by or on behalf of 
said employer in regard to or in connection with the conduct, 
duties, accounts or methods of supervision of the said employé 
delivered to the company either prior to the issue of this bond, 
or to any renewal thereof, or at any time during its currency, 
shall be held to be a warranty thereof, and form a basis of this 
guarantee, or of its continuance.”

Two of the questions and answers in the declaration were as 
follows :

“ Q. Have you known or heard anything unfavorable as to 
his habits or associations, past or present ? A. No. •

“ Q. Or of any matters concerning him about which you deem 
it advisable for the company to make inquiry ? A. No.”

In Pauly’s Case, the president and the cashier were confed-
erates in the dishonesty of the cashier, for the purpose of de-
frauding the bank ; and also it was held no part of the duties 
of the president under the circumstances there disclosed to cer-: 
bfy to the integrity of the cashier as he did. In this case the 
ishonesty was that of the cashier alone ; the statements were 

required to be and were made on behalf of the bank, and the 
president acted for the bank in so doing ; and the bonds were 
procured by the bank, and the bank paid the premiums. There 
can be no doubt that the bank was responsible for the represen- 
ations of its cashier in the one instance and its president in the 

o er in procuring these contracts of indemnity. The represen- 
a 10ns made in the deelaration on which the cashier’s bond 

was issued were clearly misrepresentations. The teller’s bond 
required notification if the bank were informed of speculation 
Oû c ardt’s part. The president had heard of such speculation,
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and knew that speculating was something unfavorable as to 
Schardt’s habits; and the president of course knew that the 
matters concerning him, of which he had heard, were such as 
it was advisable for the company to make inquiry about. True, 
the second question was if he had heard of matters about which 
he deemed it advisable for the company to inquire and the word 
“ deem ” might be said to give a considerable discretion, but it 
was not a discretion to be abused. That the company would 
consider it advisable to make inquiry is too plain for argument. 
The whole tenor of the bond renders any other conclusion im-
possible.

We cannot regard the representations of the president ascon-
sistent with good faith, and he was not even called as a witness 
by the bank to explain his conduct, if he could have done so.

The decrees of both courts are reversed, and the cause remanded 
to the Circuit Court for further proceedings consistent with 
this opinion.

TUCKER v. ALEXANDROFF.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE THIRD

CIRCUIT.

No. 303. Argued November 15,18,1901.—Decided January 6,1902.

Alexandroff, a conscript in the Russian naval service, was sent as one of a 
detail of fifty-three men to Philadelphia, to become a part of the crew 
of a Russian cruiser then under construction at that port. On his ar 
rival at Philadelphia, the vessel was still upon the stocks, but was short y 
thereafter launched, and continued for some months in the water sti 
under construction. Alexandroff, who had remained during the winter 
at Philadelphia in the service and under the pay of the Russian 
ment, deserted the following spring, went to New York, renounce is 
allegiance to the Emperor, declared his intention of becoming a citizen o 
the United States, and obtained employment. Shortly thereafter 
was arrested as a deserter from a Russian ship of war, and commi 
prison, subject to the orders of the Russian Vice Consul or coinman 
of the cruiser. On writ of habeas corpus, it was held:
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(1) That although the cruiser was not a ship when Alexandroff arrived 
at Philadelphia, she became such upon being launched;

(2) That, under the treaty with Russia of 1832, in virtue of which these 
proceedings were taken, she was a ship of war as distinguished 
from a merchant vessel, notwithstanding she had not received her 
equipment or armament, and was still unfinished;

(3) That, under her contract of construction, she was from the begin-
ning, and continued to be, the property of the Russian Government, 
and was, therefore, a Russian ship of war, notwithstanding she 
had not received her crew on board, nor been commissioned for 
active service, and was still in process of completion;

(4) That Alexandroff, having been detailed to her service, was, from the 
time she became a ship, a part of her crew within the meaning 
of the treaty;

(5) That the exhibition of official documents, showing that he was a 
member of her crew, had been waived by his admissions.

While desertion is not a crime provided for in our ordinary extradition 
treaties with foreign nations, the arrest and return to theii’ ships of de-
serting seamen is required by our treaty with Russia and by other trea-
ties with foreign nations. Query: Whether in the absence of a treaty, 
courts have power to order the arrest and return of seamen deserting 
from foreign ships ?

While foreign troops entering or passing through our territory with the 
permission of the Executive are exempt from territorial jurisdiction, it 
is doubtful whether in the absence of a treaty or positive legislation to 
that effect, there is any power to apprehend or return deserters.

The treaty with Russia containing a convention upon that subject, such 
convention is the only basis upon which the Russian Government can lay 
a claim for the arrest of deserting seamen. The power contained in the 
treaty cannot be enlarged upon principles of comity to embrace cases not 
contemplated by it.
treaty is to be interpreted liberally and in such manner as to carry out 
its manifest purpose.

A ship becomes such when she is launched, and continues to be such so 
ong as her identity is preserved: From the moment she takes the water, 
se becomes the subject of admiralty jurisdiction.
seaman becomes one of the crew of a merchant vessel from the time he 
signs the shipping articles, and of a man of war from the time he is de- 
tailed to her service.
rn

his  was a writ of habeas corpus issued upon the petition of 
exandroff, to inquire into the cause of his detention by Rob- 

6 d n■^•°^erwell, keeper of the Philadelphia County Prison, 
an Captain Vladimir Behr, master of the Russian cruiser 
V ariag.

The petition set forth that the petitioner was illegally de-
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tained upon a commissioner’s warrant, issued upon the affidavit 
of Captain Behr, to the effect that he was a duly engaged sea-
man of the Russian cruiser Variag, whose term of service had 
not expired; and that he had on or before April 25,1900, de-
serted from said vessel, without any intention of returning 
thereto. Petitioner further averred that on May 24, 1900, he 
had declared his intention before the proper authorities to be-
come a citizen of the United States, and to renounce his alle-
giance to the Emperor of Russia, of whom he was then a sub-
ject; that he had never deserted the Variag and had “never 
set his foot on that vessel as a seaman thereof.”

In return to the writ the superintendent of the county prison 
produced the body of Alexandroff, with a copy of the commit-
ment by a United States commissioner, stating that he had 
been “charged” on oath with desertion from the Variag, and 
“ apprehended ” upon a warrant issued by the commissioner at 
the request of the vice-consul, in accordance with the terms of 
a treaty between the United States and Russia. There was no 
statement that an examination had been had before the com-
missioner, and the warrant did not commit him for examina-
tion, but “ subject to the order of the Russian vice-consul at 
Philadelphia or of the master of the cruiser Variag, or until he 
shall be discharged by the due course of law.” The commit-
ment is reproduced in full in the margin.1

1 Copy of Commitment.
United States of America, J .

Eastern District of Pennsylvania, J
The President of the United States of America to the marshal of said dis 

trict and to the keeper of the criminal apartment of the Philadelphia 
county prison at Moyamensing:
These are to command you, the said marshal, forthwith to deliver into 

the custody of the said keeper the body of Leo Alexandroff, chaige on 
oath before Henry R. Edmunds, United States commissioner, with desei 
tion from the Imperial Russian cruiser Variag, and apprehended upon my 
warrant issued at the request of the vice-consul of Russia at Philade p ia 
upon the complaint of the captain of said cruiser Variag in accordance wi 
the terms of the treaty between the United States and Russia wit 
act of Congress in such case made and provided.

And you, the said keeper of the said prison, are hereby require o r 
ceive the said Leo Alexandroff into your custody in the said prison an
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Upon a hearing upon the writ, the return thereto and the 
evidence, the District Court was of opinion, first, that the Var- 
iag was not, at the time the petitioner left the service, a Russian 
ship of war, but simply an unfinished vessel intended for a 
Russian cruiser; second, that petitioner had not become a mem-
ber of her crew ; that the vessel had no crew in the sense in-
tended by the treaty, inasmuch as the men assigned to that 
duty had not yet begun that service and might never be called 
upon to perform it; third, that no such documentary evidence 
of petitioner’s enlistment as a member of the crew, as was re-
quired by the treaty, had been offered.

It was accordingly ordered that the prisoner be discharged 
from custody. 103 Fed. Rep. 198.

An appeal was taken from this order to the Circuit Court of 
Appeals, in which court the district attorney entered his ap-
pearance and filed a suggestion that, under the facts of the 
case, the relator should be remanded to the county prison to 
await the order of Captain Behr, the master of the Variag.

Upon a hearing in the Court of Appeals, the order of the 
District Court was affirmed. 107 Fed. Rep. 137. Whereupon 
William R. Tucker, vice-consul of Russia at Philadelphia, ap-
plied for and was granted a writ of certiorari from this court.

Mr. John F. Lewis and Mr. Paul Fuller for Tucker. Mr. 
F. R. Coudert, Jr., was on their brief.

Mr. Bernard Harris and Mr. Isaac Hassler for Alexandroff.

Mr . Just ice  Brown , after stating the case, delivered the opin-
ion of the court.

Upon the facts of this case, the District Court and Court of 

t e same safely keep him subject to the order of the Russian vice-consul at
1 adelphia or of the master of the cruiser Variag, or until he shall be dis- 

° ^ue course of law.
fir I?688 han<i and seal of the said commissioner at Philadelphia this 

8 JUne> A. D. 1900, and in the 124th year of the Independence of 
United States.

ConyrV Hen ry  R. Edmu nds ,
¡OEAT 1

•1 United States Commissioner.
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Appeals were agreed in the opinion that neither under terms of 
the treaty of 1832 with Russia nor upon principles of interna-
tional comity could the relator be delivered over to the master 
of the Variag as a deserter.

In committing him to the Philadelphia County Prison, the 
commissioner acted in pursuance of Rev. Stat. sec. 5280, which 
provides as follows : “ Sec . 5280. On application of a consul or 
vice-consul of any foreign government having a treaty with 
the United States stipulating for the restoration of seamen de-
serting, made in writing, stating that the person therein named 
has deserted from a vessel of any such government, while in 
any port of the United States, and on proof by the exhibition 
of the register of the vessel, ship’s roll, or other official docu-
ment, that the person named belonged, at the time of deser-
tion, to the crew of such vessel, it shall be the duty of any 
court, judge, commissioner of any Circuit Court, justice, or 
other magistrate, having competent power, to issue warrants to 
cause such person to be arrested for examination.” The pro-
cedure is then set forth.

The facts were, in substance, that Alexandroff entered the 
Russian naval service as a conscript, in 1896, at the age of seven-
teen, and was assigned to the duties of an assistant physician. 
Some time in October, 1899, an officer and a detail of fifty-three 
men, among whom was Alexandroff, were sent from Russia to 
Philadelphia to take possession of and man the Variag, then 
under construction by the firm of Cramp & Sons, in that city. 
The Variag was still upon the stocks when the men arrived in 
Philadelphia. She was, however, launched in October or No-
vember, 1899, and at the time Alexandroff deserted was lying 
in the stream still under construction, not yet having been ac-
cepted by the Russian government. Alexandroff left Philade 
phia without leave April 20,1899, went to New York, and there 
renounced his allegiance to the Emperor of Russia, declaring is 
intentions of becoming a citizen of the United States. Ho 
subsequently arrested upon the written request of the Russian 
vice-consul, and on June 1, 1900, was committed upon a mi 
timus stating that he had been charged with desertion from e 
Imperial Russian crusier Variag, upon the complaint o
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captain, in accordance with the terms of the treaty between the 
United States and Russia.

The vice-consul, who prosecutes this appeal on behalf of the 
Russian government, relies chiefly upon Art. IX of the treaty 
of December, 1832, which reads as follows (8 Stat. 444): “ The 
said Consuls, Vice-Consuls and Commercial Agents are author-
ized to require the assistance of the local authorities, for the 
search, arrest, detention and imprisonment of the deserters from 
the ships of war and merchant vessels of their country. For 
this purpose they shall apply to the competent tribunals, judges 
and officers, and shall in writing demand said deserters, proving 
by the exhibition of the registers of the vessels, the rolls of the 
crews, or by other official documents, that such individuals 
formed part of the crews; and, this reclamation being thus sub-
stantiated, the surrender shall not be refused.” Sections VIII 
and IX of the treaty, which cover the whole subject of desert-
ing seamen, are reproduced in the margin.1 * * *

1 Treat y  wit h  Russ ia , 1832.
Art. VIII.

The Consuls, Vice-Consuls and Commercial Agents shall have the right, 
as such, to sit as judges and arbitrators in such differences as may arise be- 
ween the captains and crews of the vessels belonging to the nation whose 

mteiests are committed to their charge, without the interference of the 
ocal authorities, unless the conduct of the crews or of the captain should 
isturb the order of the tranquility of the country or the said Consuls, Vice- 
onsuls or Commercial Agents should require their assistance to cause 
eir decisions to be carried into effect or supported. It is, however, under- 

te°d' fchat th18 sPe°ies of judgment or arbitration shall not deprive the con- 
. j.1?® Parties of the right they have to resort, on their return, to the 
judicial authority of their country.

Art. IX.
tore6 C°nsuls, Vice-Consuls and Commercial Agents are authorized 

(iu’re t e assistance of the local authorities for the search, arrest, deten- 
vessels .1™^80nni®nt °f the deserters from the ships of war and merchant 
tribunal ' C°Un^r^‘ For this purpose they shall apply to the competent 
Proving h U )£eS an^ °®cers’ anci shall in writing demand said deserters, 
crews ’ h 16 exhibition of the registers of the vessels, the rolls of the 
part of th any °^er nhicial documents, that such individuals formed 
render oi,ei1CreWS’ and this reclamation being thus substantiated, the sur-

Su n°t refused.
eseiters, when arrested, shall be placed at the disposal of the said 
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While desertion is not a crime provided for by any of our 
numerous extradition treaties with foreign nations, the arrest 
and return to their ships of deserting seamen is no novelty either 
in treaties, legislation or general international jurisprudence. 
The ninth article of the treaty with the government of France, 
entered into November 14, 1788, before the adoption of the 
Constitution, contained a stipulation that “the Consuls and 
Vice-Consuls may cause to be arrested the captains, officers, 
mariners, sailors and all other persons, being part of the crews 
of the vessels of their respective nations, who shall have de-
serted from the said vessels, in order to send them back and 
transport them out of the country,” specifying the procedure. 
8 Stat. 106, 112. The same provision was contained in subse-
quent treaties with France, of June 24, 1822, and February 23, 
1853, and it was to carry these and similar treaties into effect 
that the act of 1829, reproduced in Rev. Stat. sec. 5280, was 
adopted. Similar conventions were entered into with Brazil m 
1828, Mexico in 1831, Chili in 1832, Greece in 1837, Bolivia in 
1858, Austria in 1870, Belgium in 1880, and at different times 
with some seventeen or eighteen other powers, and finally by a 
special treaty with Great Britain, ratified June 3,1892. In 
short, it may be said that with the exception of China, the 
Argentine Republic, and possibly a few others, there is not a 
maritime nation in the world with which we have not entered 
into a convention for the arrest and delivery over of deserting 
seamen. The multitude of these conventions is such as to indi-
cate a pressing necessity that masters of vessels should have 
some recourse to local law’s to prevent their being entirely 
stripped of their crews in foreign ports.

A like provision for the arrest and delivery over of seamen 
deserting from domestic vessels, adopted by the first Congress

Consuls, Vice-Consuls or Commercial Agents, and may be confined in e 
public prisons, at the request and cost of those who shall claim them, m 
order to be detained until the time when they shall be restored to t ie ves* 
seis to which they belong, or sent back to their own country by a vess® 
the same nation or any other vessel whatsoever. But if not sen a 
within four months from the day of their arrest, they shall be set at h er > 
and shall not be again arrested for the same cause.
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in 1790, 1 Stat. 131, 134, was sustained by this court in Robert-
son v. Baldwin^ 165 U. S. 275, and remained upon the statute 
books for over a hundred years, when it was finally repealed in 
1898. 30 Stat. 755, 764.

We are cited to no case holding that courts have the power, 
in the absence of treaty stipulations, to order the arrest and re-
turn of seamen deserting from foreign ships; and it would ap-
pear there was no such power in this country, inasmuch as 
sec. 5280, under which the commissioner is bound to proceed, 
limits his jurisdiction to applications by a consul or vice-consul 
of a foreign government ^ha/oing a treaty with the United 
States” for that purpose.

In Moore on Extradition, (sec. 408,) it is laid down as a gen-
eral proposition that, in the absence of a treaty, the surrender 
of deserting seamen cannot be granted by the authorities of the 
United States; and an opinion of Attorney General Cushing, 
(6 Op. 148,) is cited upon that point. There is also another to 
the same effect. (6 Op. 209.) It is believed that in all the in-
stances which arose between the United States and Great 
Britain prior to the treaty of 1892 for the reclamation of de-
serting seamen, both powers have taken the position that in the 
absence of a treaty there can be no reclamation. Several in-
stances of this kind are cited by Mr. Moore in his treatise.

In the case of the United States v. Rauscher^ 119 U. S. 407, 
it was held that, apart from the provisions of treaties upon the 
subject, there was no well-defined obligation on the part of one 
country to deliver up fugitives from justice to another, “ and 
hough such delivery was often made, it was upon the principle 

0 comity, and within the discretion of the government whose 
ac ion was invoked, and it has never been recognized as among 

ose obligations of one government towards another which 
rest upon established principles of international law.”

he only case in our reports even indirectly considering such* 
a case as one of international comity is that of The Exchange, 
th \anc^’ This was a libel for possession promoted by 

e ormer owners of the Exchange, who alleged that she had 
law1 ^Ze<^ unc^er ^e orders of Napoleon and in violation of the 

0 nations; that no decree of condemnation had been pro-
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nounced against her, but that she remained the property of the 
libellants.

The district attorney filed a suggestion to the effect that the 
vessel, whose name had been changed, belonged to the Emperor 
of the French, and while actually employed in his service was 
compelled, by stress of weather, to enter the port of Philadel-
phia for repairs; that if the vessel had ever belonged to the 
libellants, their title was divested according to the decrees and 
laws of France in such case provided. The District Judge dis-
missed the libel upon the ground that a public armed vessel of 
a foreign sovereign in amity with our government is not subject 
to the ordinary judicial tribunals of our country, so far as re-
gards the question of title, by which such sovereign holds the 
vessel.

On appeal, this court, through Mr. Chief Justice Marshall, 
held that the decree of the District Court should be affirmed; 
that the “ perfect equality and absolute independence of sov-
ereigns, and this common interest impelling them to mutual 
intercourse, and an interchange of good offices with each other, 
have given rise to a class of cases in which every sovereign is 
understood to waive the exercise of a part of that complete ex-
clusive territorial jurisdiction, which has been stated to be the 
attribute of every nation.” He divided these cases into three 
classes:

1. The exemption of the person of the sovereign from arrest 
or detention in a foreign country.

2. The immunity which all civilized nations allow to foreign 
ministers.

3. Where the sovereign allows the troops of a foreign prince 
to pass through his dominions.

In respect to this last class he observed: “ In such case, wit 
out any express declaration waiving jurisdiction over the army 
to which this right of passage has been granted, the sovereign 
who should attempt to exercise it would certainly be consi er 
as violating his faith. By exercising it, the purpose for w w 
the free passage was granted would be defeated, and a P01 
of the military force of a foreign independent nation wou 
diverted from those national objects and duties to which it wa
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applicable, and would be withdrawn from the control of the 
sovereign whose power and whose safety might greatly depend 
on retaining the exclusive command and disposition of this 
force. The grant of a free passage, therefore, implies a waiver 
of all jurisdiction over the troops during their passage, and 
permits the foreign general to use that discipline, and to inflict 
those punishments which the goverment of his army may re-
quire.”

In this connection he held that there was a distinction be-
tween a military force which could only enter a foreign terri-
tory by permission of the sovereign, and a public armed vessel, 
which upon principles of international comity is entitled to 
enter the ports of any foreign country with which her own 
country is at peace. He further observed : “ If there be no 
prohibition, the ports of a friendly nation are considered as 
open to the public ships of all powers with whom it is at peace, 
and they are supposed to enter such ports, and to remain in 
them while allowed to remain under the protection of the gov-
ernment of the place.” It was upon this ground that the court 
held the Exchange exempt from seizure.

This case, however, only holds that the public armed vessels 
of a foreign nation may, upon principles of comity, enter our 
harbors with the presumed license of the government, and while 
there are exempt from the jurisdiction of the local courts ; and, 
y parity of reasoning, that, if foreign troops are permitted to 

enter, or cross our territory, they are still subject to the control 
o their officers and exempt from local jurisdiction.

The case, however, is not authority for the proposition that, 
the crews of such vessels, or the members of such military 

orce, actually desert and scatter themselves through the country, 
eir officers are, in the absence of treaty stipulation, author- 

Wh'?° °a^ uPon ^he local authorities for their reclamation, 
j *e we have no doubt that, under the case above cited, the 
oreign officer may exercise his accustomed authority for the 
AaintenanCe discipline, and perhaps arrest a deserter dum 

opus, and to that extent this country waives its jurisdic- 
tht °Ver ^le ^ore^n crew or command, yet if a member of 

a crew actually escapes from the custody of his officers, he 
vol . clxx xii i—28
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commits no crime against the local government, and it is a 
grave question whether the local courts can be called upon to 
enforce what is in reality the law of a foreign sovereign. The 
principle of comity may imply the surrender of jurisdiction 
over a foreign force within our territory, but it does not nec-
essarily imply the assumption by our courts of a new jurisdic-
tion, invoked by a foreign power, for the arrest of persons who 
have committed no offence against our laws, and are perhaps 
seeking to become citizens of our country. Our attention has 
been called to no such case. But, however this may be, there 
can be no doubt that the commissioner, in exercising the powers 
vested in him by Rev. Stat. sec. 2580, is limited to the arrest of 
seamen belonging to a country with whom we have a treaty 
upon that subject.

Instances are by no means rare where foreign troops have 
been permitted to enter or cross our territory, although in Sep-
tember, 1790, General Washington, on the advice of Mr. Adams, 
did refuse to permit British troops to' march through the terri-
tory of the United States from Detroit to the Mississippi, ap-
parently for the reason that the object of such movement was 
an attack on New Orleans and the Spanish possessions on the 
Mississippi. The Government might well refuse the passage of 
foreign troops for the purpose of making an attack upon a 
power with which we were at peace.

In January, 1862, the Secretary of State gave permission to 
the British government to land a body of troops at Portland, 
and to transport them to Canada, the St. Lawrence being closed 
at that season of the year. The concession was the more sig-
nificant from the fact that it occurred during our civil war, 
when our relations with Great Britain were considerably 
strained, and the object was evidently to strengthen the British 
garrisons in Canada.

In 1875, permission was granted to the Governor General o 
Canada to transport through the territory of the United States 
certain supplies for the use of the Canadian mounted police 
force.

In 1876, the President permitted Mexico to land in Texas a 
small body of her troops, supposed to be intended to aid m e
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defence of Matamoras, with the proviso that the stay be not 
unnecessarily long, and that the Mexican government should be 
liable for any injury inflicted by these troops.

By a reciprocity of courtesy, permission was given in 1881 by 
the Governor General of Canada for the passage of a company 
of Buffalo militia, armed and equipped, over the Canada South-
ern Railway, from Buffalo to Detroit. These and other in-
stances are collected by Dr. Wharton in his Digest of Inter-
national Law, section 13.

Our attention is also called by counsel to the following in-
stances :

At the Columbian celebration in 1893 marines from every 
foreign war vessel, except the Spanish, were allowed to land 
and did land and parade in the public streets of New York un-
der the control of their various commanders.

On the occasion of the Dewey parade, a regiment of Cana-
dian troops was given permission to come into the United States 
and join in the procession.

This permission was granted as in the present case by the 
Secretary of the Treasury.

At thé Buffalo Exposition, but recently closed, Mexican troops 
were allowed to go through the United States and be present 
at Buffalo, and remain there during the exposition.

In none of these cases, however, did a question arise with re-
spect to the immunity of foreign troops from the territorial 
jurisdiction, or the power of their officers over them, or the right 
of the latter to call upon the local officers for the arrest of de-
serters. While no act of Congress authorizes the executive 
department to permit the introduction of foreign troops, the 
power to give such permission without legislative assent was 
probably assumed to exist from the authority of the President 
as commander-in-chief of the military and naval forces of the 

nited States. It may be doubted, however, whether such 
power could be extended to the apprehension of deserters in the 
a sence of positive legislation to that effect.

the arrest of Alexandroff were wholly without authority 
o aw, we should not feel it our duty to detain him and deliver 

m up to the custody of Captain Behr, notwithstanding we



436 OCTOBER TERM, 1901.

Opinion of the Court.

might be of opinion that he had unlawfully escaped from his 
custody. If Captain Behr by the escape of Alexandroff lost 
the right to call upon the local authorities for his arrest and 
surrender, he acquired no new right in that particular by the 
fact that he was illegally arrested and is still in custody. His 
detention upon the ground of comity could only be justified by 
the fact that his original arrest was legal, although if his arrest 
were authorized by law, the fact that such arrest was irregular 
might be condoned.

But whatever view might be taken of the question of deliver-
ing over foreign seamen in the absence of a treaty, we are of 
opinion that the treaty with Russia, having contained a con-
vention upon this subject, that convention must alone be looked 
to in determining the rights of the Russian authorities to the 
reclamation of the relator. Where the signatory powers have 
themselves fixed the terms upon which deserting seamen shall 
be surrendered, we have no right to enlarge those powers upon 
the principles of comity so as to embrace cases not contemplated 
by the treaty. Upon general principles applicable to the con-
struction of written instruments, the enumeration of certain 
powers with respect to a particular subject matter is a negation 
of all other analogous powers with respect to the same subject 
matter. Ex parte ALcCardle, 7 Wall. 506 ; Endlich on Stats, 
secs. 397, 400. As observed by Lord Denham in Aspdin 
Austin, 5 Ad. & El. (N. S.) 671,684, “ where parties have entered 
into written engagements with express stipulations, it is mani-
festly not desirable to extend them by any implications; the 
presumption is that, having expressed some, they have expressed 
all the conditions by which they intend to be bound under that 
instrument.” The rule is curtly stated in the familiar legal 
maxim, expressio unius est exclusio alterius. In several recen 
cases in this court we have held that, .where a statute gives a 
certain remedy for usurious interest paid, that remedy is exclu-
sive, although in the absence of such a remedy the defence 
might be made by way of set off or credit upon the origin 
demand. Barnet v. National Bank, 98 U. S. 555 ; Driesbac 
N. National Bank, 104 U. S. 52; Stephens n . Monongahela 
Bank, 111 U. S. 197; Haseltine v. Central National Bank,
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ante, 130.) See also King v. Sedgley, 2 Barn. Ad. 65; Hare n . 
Horton, 5 Ibid. 715; Stafford v. Ingersoll, 3 Hill, 38.

We think, then, that the rights of the parties must be deter-
mined by the treaty, but that this particular convention being 
operative upon both powers and intended for their mutual pro-
tection, should be interpreted in a spirit of uberrima fides, and 
in a manner, to carry out its manifest purpose. Taylor on In-
ternational Law, sec. 383. As treaties are solemn engagements 
entered into between independent nations for the common ad-
vancement of their interestsand the interests of civilization, and 
as their main object is not only to avoid war and secure a last-
ing and perpetual peace, but to promote a friendly feeling be-
tween the people of the two countries, they should be interpreted 
in that broad and liberal spirit which is calculated to make for 
the existence of a perpetual amity, so far as it can be done with-
out the sacrifice of individual rights or those principles of per-
sonal liberty which lie at the foundation of our jurisprudence. 
It is said by Chancellor Kent in his Commentaries (vol. 1, p. 174): 
“ Treaties of every kind are to receive a fair and liberal inter-
pretation according to the intention of the contracting parties, 
and are to be kept with the most scrupulous good faith. Their 
meaning is to be ascertained by the same rules of construction 
and course of reasoning which we apply to the interpretation 
of private contracts.”

What, then, are the stipulations to which we must look for 
the solution of the question involved in this case ? They are 
found in the ninth article of the treaty, which authorizes the 
arrest and surrender of “ deserters from the ships of war and 
merchant vessels of their country.” It is insisted, however, 
that this article is no proper foundation for the arrest of Alex-
androff for three reasons : First, that the Variag was not a Rus-
sian ship of war; second, that Alexandroff was not a deserter 
rom such ship ; and, third, that his membership of such crew 

was not proven by the exhibition of registers of vessels, the rolls 
0 t e crew, or by other official documents. The case depends 
upon the answers to these questions.

• At the time Alexandroff arrived in Philadelphia, the Variag 
us still upon the stocks. Whatever be the proper construction
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of the word under the treaty, she was not then a ship in the 
ordinary sense of the term, but shortly thereafter and long be-
fore Alexandroff deserted, she was launched, and thereby be-
came a ship in its legal sense. A ship is born when she is 
launched, and lives so long as her identity is preserved. Prior 
to her launching she is a mere congeries of wood and iron—an 
ordinary piece of personal property—as distinctly a land struct-
ure as a house, and subject only to mechanics’ liens created by 
state law and enforcible in the state courts. In the baptism of 
launching she receives her name, and from the moment her 
keel touches the water she is transformed, and becomes a sub-
ject of admiralty jurisdiction. She acquires a personality of 
her own; becomes competent to contract, and is individually 
liable for her obligations, upon which she may sue in the name 
of her owner, and be sued in her own name. Her owner’s 
agents may not be her agents, and her agents may not be her 
owner’s agents. The China, 7 Wall. 53; Thorp v. Hammond, 
12 Wall. 408; Workman v. Hew York City, 179 U. S. 552; 
The Little Charles, 1 Brock. 347, 354 ; The John G. Stevens, 170 
U. S. 113, 120; Homer Ramsdell Co. N. Comp. Gen. Trans., 
182 U. S. 406. She is capable, too, of committing a tort, and is 
responsible in damages therefor. She may also become a quasi 
bankrupt; may be sold for the payment of her debts, and thereby 
receive a complete discharge from all prior liens, with liberty 
to begin a new life, contract further obligations, and perhaps 
be subjected to a second sale. We have had frequent occasion 
to notice the distinction between a vessel before and after she 
is launched. In The Jefferson, People's Ferry Company 
Beers, 20 How. 393, it was held that the admiralty jurisdiction 
did not extend to cases where a lien was claimed for work done 
and materials used in the construction of a vessel; while the 
cases holding that for repairs or alterations, supplies or materi-
als, furnished after she is launched, suit may be brought in a 
court of admiralty, are too numerous for citation.

So sharply is the line drawn between a vessel upon the stoc s 
and a vessel in the water, that the former can never be ma e 
liable in admiralty, either in rem against herself or in personam 
against her owners, upon contracts or for torts, while if, in taking
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the water during the process of launching, she escapes from the 
control of those about her, shoots across the stream and injures 
another vessel, she is liable to a suit in rem for damages. 
The Blenheim, 2 W. Rob. 421; The Vianna, Swab. 405 ; The 
Andalusian, 2 P. D. 231; The Glengarry, 2 P. D. 235; The 
George Roper, 8 P. D. 119; Baker v. Power, 14 Fed. Rep. 
483.

Inasmuch as the Variag had been launched and was lying 
in the stream at the time of Alexandroff’s desertion, we think 
she was a ship within the meaning of the treaty.

It requires no argument to show that if she were a ship of 
any description, she was a ship of war as distinguished from a 
merchant vessel. Article IX of the treaty embraces deserters 
from both classes of vessels. She was clearly not a merchant 
vessel, and as clearly intended to be and was a ship of war, 
notwithstanding she had not received her armament. The 
contract with the Cramps under which she was built was en-
tered into by the Russian Ministry of Marine, and provided 
for the construction by them for the Russian Imperial Gov-
ernment of “a protected cruiser, built, equipped, armed and 
fitted,” etc. The appearance of a modern ship of war, too, is so 
wholly distinct from that of a merchant vessel, that there 
could be no possibility of mistaking one for the other.

We are also of opinion that she was a Russian ship of war 
within the meaning of the treaty. The contract under which 
she was built not only provided that she was to be built for 
t e Imperial Russian Government, but should be constantly, 
uring the continuance of the contract, inspected by a board 

0 inspection appointed by the Russian Ministry of Marine, 
w o should have full liberty to enter the premises of the con- 
factors for such purpose; and that speed trials should be 

P1 e by the contractors in the presence of such board of 
inspection. The tenth article of the contract reads as fol-
lows:

•Art. 10. The contractors agree, that the vessel to be built, 
as a oresaid, whether finished or unfinished, and all steel, iron, 
im er and other materials as may be required by the contract- 

an be intended for the construction of the said ship, and
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which may be brought upon the premises of the contractors, 
shall immediately thereupon become, and be, the exclusive 
property of the Russian Ministry of Marine. The flag of the 
Imperial Russian Government shall be hoisted on the said ship, 
whenever desired by the board of inspection, as evidence that 
the same is said government’s exclusive property, and the Rus-
sian Ministry of Marine may at any time appoint an officer or 
officers to take actual possession of the said ship or materials, 
whether finished or unfinished, subject to the lien of the con-
tractors for any portion of the value that may be unpaid.”

Such being her status with respect to her title and employ-
ment, can it be doubted that, if the contractors had seen fit to 
institute proceedings under the mechanics’ lien law of the State 
for labor and materials furnished in her construction, or if a 
materialman had filed a libel in admiralty against her for coal 
furnished in testing her engines, or if upon her trial trip she 
had negligently come into collision with another vessel whose 
owner had instituted a suit against her, the Emperor of Russia 
might have claimed for her an immunity from local jurisdic-
tion upon the ground that she was the property of a foreign 
sovereign ? In making this defence it would necessarily appear 
that she was a public vessel; in other words, a ship of war, and 
upon that ground immune from suit or prosecution in the local 
courts. In the case of The Constitution, 4 P. D. 39, an histori-
cal and venerable frigate of the United States, while returning 
home from the Paris Exposition with a cargo of American ex-
hibits belonging to private parties, was stranded on the south 
coast of England and received salvage services from an English 
tug. It was held by the English Court of Admiralty that no 
warrant for her arrest could issue, either in respect of ship or 
cargo. In The Parlement Beige, 4 P. D. 129, a vessel belong-
ing to the King of the Belgians, manned by officers and men 
commissioned and paid by him, and regularly employed for t o 
purposes of carrying mails, passengers and cargo, was held y 
the British Court of Admiralty not to be entitled to the prlV1 
leges of a man-of-war as to extraterritoriality, and that she was 
liable to proceedings in rem at the suit of the owner of a ves 
sei injured by her in collision. The decision, however, was re*
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versed by the Court of Appeals, upon the ground that the 
exercise of such jurisdiction was incompatible with the absolute 
independence of the sovereign of every superior authority, and 
that the property as well as the person of the sovereign was 
exempt from suit. This general question is too well settled to 
admit of doubt.

It is true there was a provision that the Variag might be re-
jected either for deficient speed or for excessive draft, and that 
she should be during her construction at the risk of the con-
tractors, until she had been actually accepted by the Impe-
rial Russian Government, or they had taken actual possession of 
her. This, however, did not prevent the property passing to 
the Russian Government as stipulated by article X of the con-
tract, though with a provision for an ultimate rescission. True, 
the Russian flag had never been hoisted upon the vessel, but 
that was immaterial, as the government had not finally accepted 
or taken possession of her.

Mr. Hall, in his treatise upon International Law, discussing 
foreign ships as non-territorial property of a State, (section 44,) 
says that the commission under which a commander acts is 
conclusive of the public character of a vessel, although such 
character is usually evidenced by the flag and pendant which she 
carries, and, if necessary, by firing a gun. “ When in the absence 
of, or notwithstanding, these proofs any doubt is entertained 
as to the legitimateness of her claim, the statement of the com-
mander on his word of honor that the vessel is public is often 
accepted, but the admission of such statements as proof is a 
matter of courtesy,” and “ though attestation by a government 
that a ship belongs to it is final, it does not follow that denial 
of public character is equally final; assumption and repudia-
tion of responsibility stand upon a different footing.” It is 
rue he says that the immunities of a vessel of war belong to 
er as a complete instrument, made up of vessel and crew, and 

intended to be used by the state for specific purposes; the ele-
ments of which she is composed not being capable of separate 
use for these purposes, and consequently are not exempted from 

e local jurisdiction. But it is pertinent to notice here that 
e is speaking of immunities of public vessels from local juris-
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diction, and not of the property of a foreign government in 
such vessels. See also Taylor on International Law, secs. 253, 
254, 261. There can be no doubt that the Variag, in the con-
dition in which she was at the time Alexandroff deserted, was 
a subject of local jurisdiction, and that if any crime had been 
committed on board of her, such crime would have been cog-
nizable in the local courts, although it would have been other-
wise had the Russian government taken possession, put a crew 
on board of her, and commissioned her for active service. This, 
however, does not touch the question whether she was not a 
ship of war within the letter and spirit of the treaty of 1832.

2. Was Alexandroff a deserter from a Russian ship of war 
within the meaning of the treaty, or was he merely a deserter 
from the Russian naval service, a fact which of itself would not 
be sufficient to authorize his arrest under article IX of the treaty ? 
To be a deserter from a particular ship he must have been a 
member of the crew of such ship, and bound to remain in its 
service until discharged. It is earnestly insisted that, although 
he had been detailed to serve thereafter as a member of the 
crew of the Variag, her crew had never been organized as such, 
that the detail was merely preliminary to such organization, 
and that Alexandroff had never set foot upon the vessel. This 
argument necessarily presupposes that seamen do not become 
a “ crew” until they have actually gone on board the vessel, 
and entered upon the performance of their duties. We cannot 
acquiesce in this position. The more reasonable view is that 
seamen become obligated to merchant vessels from the time 
they sign the shipping articles, and from that time they may 
incur the penalties of desertion.

So early as the marine ordinances of Louis XIV—the founda,- 
tion of all maritime codes—the service of the seaman was treate 
as beginning from the moment when the contract for such ser 
vice was entered into. By title three, article III, of this or fi-
nance, “ if a seaman leaves a master, without a discharge in 
writing, before the voyage is begun, he may be taken up an 
imprisoned wherever he can be found,” etc. The present Com 
mercial Code of France makes no express provision upon t ie 
subject, but by the general mercantile law of Germany, art. ,
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“ The master can cause any seaman, who, after haring been en-
gaged, neglects to enter upon or continues to do his duties, to 
be forcibly compelled to perform the same.” By the Dutch 
code, art. 402, “ The master, or his representative, can call in 
the public force against those who refuse to come on board, who 
absent themselves from the ship without leave, and refuse to 
perform to the end of the service for which they were engaged.”

The rule is the same in England. By section 243 of the 
Merchants’ Shipping Act of 1854, (17 & 18 Vic. chap. 104,) 
whenever any seaman, who has been lawfully engaged, or any 
apprentice to the sea service, commits any of the following of-
fences, he shall be liable to be punished summarily, as follows, 
(that is to say): 2. For neglecting or refusing, without reason-
able cause, to join his ship, or to proceed to sea in his ship, or 
for absence without leave at any time within twenty-four hours 
of the ship’s sailing from any port, either at the commencement 
orduringtheprogressof any voyage, . . . he shall be liable 
to imprisonment,” etc. And by section 246, “ Whenever, either 
at the commencement or during the progress of any voyage, 
any seaman or apprentice neglects or refuses to join, or deserts 
from or refuses to proceed to sea in any ship in which he is 
duly engaged to serve, the master may call upon the local po-
lice officers or constables to apprehend him.” These provisions 
have been substantially carried into the new Merchants’ Ship-
ping Act. 57 & 58 Vic. chap. 60, sec. 221.

Congress, however, has so often spoken upon this subject that 
we think it can hardly be open to doubt. By Bev. Stat. sec. 4522, 
as amended in 1898, (30 Stat. 755,) regulating seamen engaged 
in interstate commerce, there is a provision that “ at the foot 
of every such contract to ship upon such a vessel . . . there 
s all be a memorandum in writing of the day and the hour 
w en such seaman who shipped and subscribed shall render 
imself on board to begin the voyage agreed upon. If any sea- 

inan shall neglect to render himself on board the vessel for which 
e as shipped at the time mentioned in such memorandum,” 

nias^er shall make a proper entry in the log book, 
en every such seaman shall forfeit for every hour which he 

s a so neglect to render himself one half of one day’s pay.”
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The rights of the seaman in this connection are protected by 
section 4527, which declares that “ any seaman who has signed 
an agreement and who is afterwards discharged before the com-
mencement ofthervoyage or before one month’s wages are earned,” 
shall be entitled to compensation. By section 4558, as amended, 
(30 Stat. 757,) if, after judgment, that such vessel is fit to pro-
ceed on her intended voyage, . . . the seamen, or either 
of them, shall refuse to proceed on the voyage, he shall forfeit 
any wages that may be due him. Section 4596 is largely a re-
production of the section above cited from the Merchants’ Ship 
ping Act, and provides that “ whenever any seaman who has 
been lawfully engaged . . . commits any of the following 
offences he shall be punishable as follows : Second. For neglect-
ing or refusing, without reasonable cause, to join his vessel or 
to proceed to sea in his vessel, or for absence without leave at 
any time within twenty-four hours of the vessel’s sailing from 
any port, either at the commencement or during the progress 
of any voyage,” he shall forfeit his wages. By section 4599, 
“ whenever, either at the commencement of or during any voy-
age any seaman or apprentice neglects or refuses to join, or de-
serts from or refuses to proceed to sea in, any vessel in which 
he is duly engaged to serve,” the master may [in accordance 
with the English practice] apply for the local assistance of police 
officers or constables for his arrest and detention. It is true 
this section has been repealed, together with all other provi-
sions authorizing the arrest and surrender to the vessel of sea-
men of domestic vessels deserting in this country. But through-
out all this legislation there is a recognition of the principle 
that the obligation of the seaman begins with the signing of 
the shipping articles, and that he is liable to the penalty of a 
forfeiture of his wages from that moment.

Upon these authorities we are of opinion that, as applied to 
merchant vessels, the crews are organized and the service o 
each sailor begins with the signing of the shipping articles, an 
that the lien of the seaman upon the ship for his wages, an 
reciprocally the lien of the ship upon the seaman for his sei 
vices, where such lien still exists, dates from that time. I e 
difficulty of securing a crew would be greatly enhanced if, a ter
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signing the articles and perhaps drawing advance pay, seamen 
were at liberty to desert before rendering themselves on board.

The Variag being a ship of war, there was no signing of ship-
ping articles, as required in the merchant service, since the sea-
men were enlisted or conscribed to serve where ordered. But 
there was a practical equivalent for the shipping articles in the 
detail of Alexandroff to this vessel. He entered the Russian 
naval service in 1896, and his term of service had not expired. 
He was, of course, subject to the orders of his officers, and was 
sent as a member of a force of one officer and fifty-three men 
ordered to take possession, of the Variag as soon as she was 
completed. From the moment of such assignment and until 
relieved therefrom, he was as much bound to the service of the 
Variag, and a member of her crew, as if he had signed shipping 
articles. We express no opinion as to whether, if the Variag 
had not been launched when he deserted, he could be held as a 
member of her crew, but when she took the water and became 
a ship she was competent to receive a crew, and a detail to her 
service took effect. It will scarcely be disputed that, if the 
Variag had been in commission and this body of men had gone 
on board the vessel and rendered some slight service as seamen, 
and had subsequently gone ashore to remain until she was ready 
for her final departure from Philadelphia, they would be re-
garded as a component part of her crew; but this differs in 
orm rather than in substance from what actually took place, 
he men were in Philadelphia in custody of Captain Behr, and 

ready to go on board at a moment’s notice. They were as 
ranch subject to his orders as if they had remained on board 

e Variag; and as much so as if she had been a regularly 
commissioned vessel of the Russian Navy, which had put into 

1 adelphia for repairs and sent her crew ashore as the most 
convenient method of disposing of them while such repairs 
were being made.

o do not regard it as material that the Variag had not yet 
ecn commissioned as a member of the Russian Navy. The 

^cre commissioning of a ship does not make her a ship of war, 
u merely indicates that she is assigned to active service. A 
crc ant vessel, built for the purpose of trade and commerce,
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is a merchant vessel, though she may not yet have received her 
register—a formality only necessary to entitle her to the privi-
leges of an American vessel. To hold that the treaty applies 
only to commissioned vessels of war is to introduce into it a 
new element and to rob it of a valuable feature. Under the 
contract with the builders she was clearly Russian property, 
and while ownership is not always proof of nationality, since a 
vessel may be owned in one country and registered in another, 
where the facts are undisputed, and there was no pretence she 
was an American vessel, her Russian nationality follows as a 
matter of course. If she went out of commission and her arm-
ament were taken out of her for a temporary purpose, she would 
nevertheless be a ship of war of the Russian Navy. Being, as 
we have already held, a ship^ she must be either a ship of war 
or merchant vessel, and as she was clearly not a merchant ves-
sel, the only other alternative applies. The treaty should be 
liberally interpreted in this particular to carry out the intent 
of the parties, since if a foreign government may not send de-
tails of men to take possession of vessels built here, without 
danger of losing their entire command by desertion, we must 
either cease building them or foreign governments must send 
special ships of their own with crews ordered to take possession 
of them. It is true that possession of the Variag had not yet 
been delivered, but the title had passed, and the very fact that 
the Russian Government had detailed a crew to take possession 
of her indicated that it regarded her as a constituent part of 
the Russian Navy. It is unnecessary to consider whether, if 
the Variag had been rejected, her crew wTould have been eo w- 
stanti at liberty to leave the Russian service and acquire a citi-
zenship here. That probably would have involved the other 
question, whether they could be treated as a military force en-
tering this country with the permission of the Executive an 
remaining subject to the orders of their officers.

Holding, as we do, that the rights of the parties must be 6' 
termined by the treaty, the manner in which this body of men 
entered the country does not seem to be material, so long as i 
appears that they were detailed as part of the crew of t e 
Variag. If they were not here as a military force, which a
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landed with the permission of the government, they were law-
fully here as individual seamen directed to take possession of 
the Variag, and the purpose of their coming was of no moment 
to the authorities. It appears, however—and it is not improper 
to allude to it here—that, as the Variag approached her com-
pletion, the naval agent of the Russian Embassy to the United 
States addressed a letter to the Secretary of the Treasury, re-
questing that the necessary orders be given for allowing “ ad-
mittance to the United States, through the port of New York, 
without examination, the detail of one officer and fifty-three 
regular sailors, Imperial Russian Navy, detailed to this country 
for the purpose of partly manning the cruiser,” etc. In reply, 
the Acting Secretary of the Treasury issued instructions to the 
Commission of Immigration to admit the detail without exam-
ination for the purposes named, and to remit the usual head 
tax of one dollar.

3. The only remaining question is whether there was a com-
pliance with article IX of the treaty, that the vice-consul “ shall 
in writing demand said deserters, proving, by the exhibition of 
the registers of the vessels, the rolls of the crews, or by any 
other official documents, that such individuals formed part of 
the crews; and this reclamation being thus substantiated, the 
surrender shall not be refused.” We have no doubt this pro-
vision is obligatory, and that the vice-consul must show either 
that it was complied with or that a compliance was waived. 
We are not informed by the record what evidence was laid 
before the commissioner upon this subject. Alexandroff himself, 
however, swears that he entered the naval service in 1896 as 
an assistant physician; that he arrived in the United States 

ctober 14, 1899; that he never asked to become a member of 
t e crew, but was simply sent to the United States and lived 
with the crew of the Russian ship, received his equipment, sup-
port and wages; that he left the crew on April 20, 1900, went

New York, declared his intention to become a citizen, and 
o tained employment. On cross examination he stated that a 
th n°t reciu^re(^ to sign any enlistment or anything of 

at kind, but is simply sent into the service. After the oral
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testimony had been introduced, the Russian vice-consul, to fur-
ther sustain his case, made the following offer:

(( Mr. Adler: I also have here the Russian officer who accom-
panied these fifty-three sailors to this country, together with 
the other members of the crew, who has with him the passport 
issued by his government entitled these men to come here. I 
understand it is admitted by the other side that this defendant 
did come here as a portion of the crew of this cruiser, and the 
passport so states. If that is admitted, I presume it is not nec-
essary to offer the passport in evidence. If your honor cares to 
have it, I will produce this officer with the passport and offer 
it. It merely shows that this defendant, with fifty-two other 
members of a company in the Russian Navy, were admitted to 
free passage here to become members of the crew of the cruiser 
Variag, and that he came here in pursuance of that passport 
accompanied by this officer.

“ Mr. Hassler: I should object to the officer, not so much on 
account of what is in the passport, but my friend made a state-
ment which I do not think is exactly accurate, as to what we 
stated. We stated this man came here with a company of men, 
but we do not state that he came here as part of the crew of 
the Variag.

“ The Court: He came here as a member of the Russian 
Navy, ordered here to become one of the crew of the cruiser 
Variag, and he came for that express purpose.

“Mr. Hassler: We concede that.”
There was here a clear waiver of the production of the pass-

port and an admission that Alexandroff came to this country 
as a member of the Russian Navy, was ordered here to become 
one of the crew of the Variag, and came for that express pur-
pose. Under such circumstances, it does not lie in the mout 
of the relator to insist that no official documents were produce , 
since the passport and the admission accompanying its o er 
show that Alexandroff came here as a member of the propose 
crew of the Variag, (and we have discussed the case upon t a 
assumption)—the question being whether under those circum 
stances he ought to be treated as a deserter from a Russian 
ship of war.
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We are of opinion that this case is within the treaty, and the 
judgments of loth cozirts lelow are therefore reversed, and 
the case remanded to the District Court for the Eastern Dis-
trict of Pennsylvania for further proceedings consistent 
with this opinion.

Mr . Jus tice  Peckham  concurred in the opinion, but also 
thought that the men, among whom was the respondent, came 
into the country with the expressed permission of the Executive 
as a part of the Russian Navy and as members of the crew of 
the steamship awaiting completion as a man-of-war; and the 
Russian government was, therefore, upon the principle of comity, 
entitled to the aid of the Government of the United States to 
accomplish the arrest and detention of a deserter from the ranks 
of those men it had thus expressly authorized to come in.

Mr . Just ice  Gray , with whom concurred Mr . Chief  Just ice  
Fuller  and Just ice s  Harla n  and White , dissenting.

The Chief Justice, Justices Harlan and White and myself 
are unable to concur in the opinion and judgment of the court. 
The case presents such an important question of international 
law as to make it fit that the grounds of our opinion should be 
stated. It is necessary to a proper determination of the case 
that its precise facts should be borne in mind, and they will 
therefore be here recapitulated.

This is a writ of certiorari, granted by this court on the ap-
plication of William R. Tucker, the Russian Vice-Consul at 
Philadelphia, to review a judgment of the United States Cir-
cuit Court of Appeals for the Third Circuit on February 25, 
1901,(107 Fed. Rep. 437,) affirming a judgment of the Dis-
trict Court for the Eastern District of Pennsylvania on July 12, 
900,(103 Fed. Rep. 198,) discharging on writ of habeas corpus 
eo Alexandroff, held in custody under a warrant of commit-

ment issued by a United States commissioner to Robert C.
otherwell, Jr., keeper of the Philadelphia county prison, sub-

ject to the order of the Russian Vice-Consul at Philadelphia, or 
° t e master of the Russian cruiser Variag, under section 5280 
0 ^e Revised Statutes, which is as follows:

VOL. OLXXXIII—29
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“ On application of a consul or vice-consul of any foreign 
government having a treaty with the United States stipulating 
for the restoration of seamen deserting, made in writing, stating 
that the person therein named has deserted from a vessel of 
any such government, while in any port of the United States, 
and on proof by the exhibition of the register of the vessel, 
ship’s roll, or other official document, that the person named 
belonged, at the time of desertion, to the crew of such vessel, 
it shall be the duty of any court, judge, commissioner of any 
Circuit Court, justice or other magistrate, having competent 
power, to issue warrants to cause such person to be arrested 
for examination. If, on examination, the facts stated are found 
to be true, the person arrested, not being a citizen of the United 
States, shall be delivered up to the consul or vice-consul, to be 
sent back to the dominions of any such government, or, on the 
request and at the expense of the consul or vice-consul, shall be 
detained until the consul or vice-consul finds an opportunity to 
send him back to the dominions of any such government. No 
person so arrested shall be detained more than two months 
after his arrest; but at the end of that time shall be set at 
liberty, and shall not be again molested for the same cause. 
If any such deserter shall be found to have committed any 
crime or offence, his surrender may be delayed until the 
tribunal before which the case shall be depending, or may be 
cognizable, shall have pronounced its sentence, and such sen-
tence shall have been carried into effect.”

The treaty of the United States with the Emperor of Russia 
of December 18, 1832, provides, in article 9, as follows:

“ The said consuls, vice-consuls and commercial agents are 
authorized to require the assistance of the local authorities for 
the search, arrest, detention and imprisonment of the deserters 
from the ships of war and merchant vessels of their country. 
For this purpose they shall apply to the competent triounals, 
judges and officers, and shall in writing demand said deserters, v O 7 O 1 11«
proving by the exhibition of the registers of the vessels, i 
rolls of the crews, or by other official documents, that such in 
dividuals formed part of the crews ; and this reclamation being 
thus substantiated, the surrender shall not be refused. Sue 
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deserters, when arrested, shall be placed at the disposal of the 
said consuls, vice-consuls or commercial agents, and may be 
confined in the public prisons, at the request and cost of those 
who shall claim them, in order to be detained until the time 
when they shall be restored to the vessels to which they belonged, 
or sent back to their own country by a vessel of the same nation 
or any other vessel whatsoever. But if not sent back within 
four months from the day of their arrest, they shall be set at 
liberty, and shall not be again arrested for the same cause. 
However, if the deserter should be found to have committed 
any crime or offence, his surrender may be delayed until the 
tribunal before which his case shall be depending shall have 
pronounced its sentence, and such sentence shall have been car-
ried into effect.” 8 Stat. 448.

The warrant of commitment in this case was issued by the 
commissioner on June 1, 1900, on the application of the Vice- 
Consul of Russia at Philadelphia, upon the affidavit of Captain 
Vladimir Behr, stating that he was master of the Russian cruiser 
Variag, then in the port of Philadelphia, and that Alexan- 
droff was a duly engaged seaman of that vessel, and on or be-
fore April 25,1900, had deserted from her without any intention 
of returning.

The Variag was built under a contract in writing, dated 
April 23,1898, between the William Cramp and Sons Ship and 
Engine Building Company of Philadelphia, Pennsylvania, and 
the Russian Ministry of Marine, by which the Cramp Company 
agreed to supply for the Imperial Russian Navy a protected 
crusier, built, equipped, armed and fitted, (except the ordnance 
and torpedo outfit,) subject to the approval of a board of inspect-
ors appointed by the Russian Ministry of Marine. That con- 
ract contained the following provisions :

Art . 8. Trials to determine the speed of the vessel shall be 
made by the contractors, in the presence of the board of in-
spection, and at the cost of the contractors, who agree to insure 

e vessel against sea risks and all other risks of every descrip- 
ion during the trials, and until such time as the vessel is handed 

2yor to the exclusive possession and custody of the Russian 
mistry of Marine.” And if the mean speed should be less 
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than twenty-one knots per hour, or the actual draught of water 
in any part of the ship should exceed the contract draught by 
one foot, it should be optional with the Russian Ministry of 
Marine to reject the ship.

“Art . 10. The contractors agree that the vessel to be built 
as aforesaid, whether finished or unfinished, and all steel, iron, 
timber and other materials as may be required by the contract-
ors, and be intended for the construction of the said ship, and 
which may be brought upon the premises of the contractors, 
shall immediately thereupon become and be the exclusive prop-
erty of the Russian Ministry of Marine. The flag of the Im-
perial Russian Government shall be hoisted on the said ship, 
whenever desired by the board of inspection, as evidence that 
the same is said government’s exclusive property, and the Rus-
sian Ministry of Marine may at any time appoint an officer or 
officers to take'actual possession of the said ship or material, 
whether finished or unfinished, subject to the lien of the con-
tractors for any portion of the value that may be unpaid.”

“ Art . 12. The contractors shall insure and keep insured, 
against all risks usually insured against, the said vessel, its en-
gines and all fittings and materials, at their own cost, but in 
the name of, and for the benefit of, the Russian Ministry of 
Marine, in fire insurance companies previously approved by the 
board of inspection, and in such an amount or amounts as shall 
be, from time to time, sufficient to cover and recoup to the Im-
perial Russian Government the sum or sums which said govern-
ment, for the time being, may have paid, or become bound to 
pay, to the contractors in respect of such vessel.” “Notwith-
standing anything herein contained, the ship, together with i s 
engines, machinery and equipment, shall, as between the con-
tractors and the Russian Ministry of Marine, stand, and at a 
times be, at the risk of the contractors, until the said ship has 
been accepted by the Imperial Russian Government, or it has 
taken actual possession thereof.”

“Art . 13. The contractors engage, at their own cost an 
risk, to launch and deliver the vessel safe and uninjured a 
Philadelphia, Pennsylvania, and equipped for sea, int0 
charge of the persons appointed by the Imperial Russian ov
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ernment to receive it, in not more than twenty months after 
the arrival of the board of inspectors at Philadelphia.”

By article 18, the Russian Ministry of Marine agreed to pay 
the price in ten equal instalments, withholding ten per cent of 
each instalment until final payment. The instalments were 
payable at successive periods, the last two being as follows: 
“ 9. Ten per cent when steam has been raised in the boilers and 
the engines turned over under their own steam. 10. Ten per 
cent when the ship has had a successful trial trip and has been 
turned over to the Imperial Russian Government, and simul-
taneously therewith there shall be paid to the contractors the 
ten per cent of each of the previous instalments which shall have 
been withheld as aforesaid.”

Alexandroff entered the Russian Navy in 1896, at the age of 
seventeen, for the term of six years, and was an assistant phy-
sician. He was one of fifty-three members of the Russian Navy, 
sent out in a passenger steamship (not a Russian) by the Russian 
Government, under command of an officer, for the purpose of 
becoming part of the crew of the cruiser Variag ; and arrived 
in this country October 14, 1899. The ship was then on the 
stocks, and was launched in October or November, 1899, and 
made one trial trip. But in June, 1900, she was still in the cus-
tody of the contractors, had not been completed by them, or 
accepted by the Russian government, and a good many of the 
contractors’ men were still working on her; and only about 
eighty per cent of her price had been paid. Alexandroff was 
never on the ship, never signed any paper as a member of her 
crew, and was never ordered on board of her, either as a seaman 
°r as an assistant physician ; but from October, 1899, to April, 
1900, lived on shore, with the rest of the men who came with 

m, had his photograph taken with them, received equipment, 
support and wages from the Russian Government, and performed 

e duties required of him as an assistant physician. He left 
is associates, without leave, at Philadelphia on April 20,1900, 

went to ISew York, and there took up his residence, and on 
ay 24, 1900, made in court a primary declaration of his in- 

ention to become a citizen of the United States.
ere was introduced in evidence, without objection, a copy
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of a letter, (the original of which was said to be in the posses-
sion of the Russian Ambassador at W ashington,) dated “ Treas-
ury Department, Office of the Secretary, Washington, D. C., 
October 4,1899,” signed by the Acting Secretary of the Treas-
ury, and in these terms :

“ Sir : Acknowledging the receipt of your letter of 24th ultimo, 
No. 557, I have the honor to inform you that, in compliance 
with request contained therein, instructions have been issued to 
the commissioner of immigration at the port of New York, to 
admit without examination the detail of one officer and fifty- 
three regular sailors whom you state have been detailed to this 
country for the purpose of partially manning the cruiser now 
under construction for the Russian Government at Cramp’s ship 
yard in Philadelphia, Pennsylvania. The collector of customs 
has also been advised that the usual head tax of $1.00 is not to 
be collected in this case.”

This letter was assumed by the courts below to have been 
addressed to the Russian Ambassador and in answer to a letter 
from him. But it appears by copies of documents in the Treas-
ury Department, submitted by counsel for the petitioner by 
leave of this court, that it was in answer to a letter, dated 
September 24, 1899, No. 557, from the Naval Attaché of the 
Imperial Russian Embassy at Washington to the Secretary of 
the Treasury, requesting that the necessary orders to whom it 
concerned might be given for “ allowing admittance to the 
United States through the port of New York without exami-
nation the detail of one officer and fifty-three regular sailors, 
Imperial Russian Navy, detailed to this country for the purpose 
of partially manning the cruiser now under construction for the 
Russian Government at Cramp’s ship yard, in Philadelphia, 
Pennsylvania.”

That correspondence also included similar letters between 
the Naval Attaché of the Russian Embassy and the Secretary 
of the Treasury of June 22 and 23, 1899, concerning “a detai 
of one officer and twenty-nine regular sailors for the purpose o 
partially manning the crusier ” aforesaid. t

Together with that correspondence, the petitioner submitt 
to this court copies of papers from the Department of Sta e 
showing the following :
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On December 6, 1900, the Russian Ambassador wrote to the 
Secretary of State, saying that the Russian Minister of the 
Navy had just informed him that 224 sailors of the Russian 
Imperial Navy, accompanied by three officers, one doctor and 
a commissary, had embarked at London on the Rhineland for 
Philadelphia, and that w 211 of them have been sent to com-
plete the crew of the Russian crusier Variag, and the other 13 
are under orders for the Retvisan, which is being built by the 
Cramps of Philadelphia,” and requesting the Secretary of State 
“ to notify the Treasury Department of the approaching arrival 
of these sailors, and to request that they may be allowed to 
land, and that restitution may be made to the superior officer 
of the tax imposed on emigrants and paid at the time of their 
embarkation.” On December 15, 1900, the Secretary of State 
answered that the request had been referred to the Secretary 
of the Treasury, who had replied that the commissioner of im-
migration at Philadelphia had been directed to facilitate- the 
landing of the seamen and officers referred to, and the collector 
of customs to refrain from collecting the jw capita tax from 
the steamship company; and that said company should be 
called upon to refund the amount paid to their Liverpool repre-
sentative in advance for the head tax. On December 25 and 
28,1900, a like correspondence took place between the Russian 
Ambassador and the Secretary of State concerning “ 213 sea-
men of the Imperial fleet, accompanied by two officers, a monk 
and a cook,” embarked at Liverpool for Philadelphia on the 

elgenland, and “ sent hither to complete the crew of the Im-
perial cruiser Variag.”

In the Circuit Court of Appeals, on October 1, 1900, the At- 
orney of the United States for the Eastern District of Pennsyl-

vania, “ at the instance of the Executive Department of the 
overnment of the United States,” filed by leave of court a 

suggestion, stating the facts as appearing by the record, and 
praying that Alexandroff be remanded to the custody of the 

eeper of the county prison at Philadelphia, to await the order 
S a?^n.^ac^m^r Behr, master of the cruiser Variag.

uc being the facts of the case, we proceed to state the 
principles by which it appears to us to be governed.
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The jurisdiction of every nation within its own territory is 
absolute and exclusive; by its own consent only can any excep-
tion to that jurisdiction exist in favor of a foreign nation; and 
any authority in its own courts to give effect to such an excep-
tion by affirmative action must rest upon express treaty or 
statute.

In the case of The Exchange, decided by this court in 1812, 
nearly ninety years ago, the point adjudged was that “ The 
Exchange, being a public armed ship, in the service of a foreign 
sovereign, with whom the government of the United States is at 
peace, and having entered an American port open for her recep-
tion, on the terms on which ships of war are generally permitted 
to enter the ports of a friendly power, must be considered as 
having come into the American territory under an implied 
promise that while necessarily within it, and demeaning herself 
in a friendly manner, she should be exempt from the jurisdic-
tion of the country.” 7 Cranch, 116,147. Chief Justice Mar-
shall, in expounding at large the principles upon which the ex-
emption was founded, began by saying: “ The jurisdiction of 
courts is a branch of that which is possessed by the nation as an 
independent sovereign power. The jurisdiction of the nation 
within its own territory is necessarily exclusive and absolute. 
It is susceptible of no limitation not imposed by itself. Any 
restriction upon it, deriving validity from an external source, 
would imply a diminution of its sovereignty to the extent of the 
restriction, and an investment of that sovereignty to the same 
extent in that power which could impose such restriction. All 
exceptions, therefore, to the full and complete power of a nation 
within its own territories, must be traced up to the consent 
of the nation itself. They can flow from no other legitimate 
source. This consent may be either express or implied. In the 
latter case, it is less determinate, exposed more to the uncertain-
ties of construction; but, if understood, not less obligatory. 
7 Cranch, 136. He then dealt with the principal exceptions. 
1st. The exemption from arrest or detention of a foreign sov 
ereign entering the territory of a nation with the license of its 
sovereign. 2d. The immunity which all civilized nations allow 
to foreign ministers. 3d. The cession of a portion of the ter
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ritorial jurisdiction by allowing the troops of a foreign prince 
to pass through the territory.

The opinion of Chief Justice Marshall in the case of The Ex-
change has ever since been recognized as laying down the prin-
ciples which govern the subject. His very language has been 
embodied by Wheaton in his Elements of International Law, 
pt. 2, c. 2; (8th ed.) §§ 96-101. Phillimore, in his Commentaries 
on International Law, (3d ed.) 476, 479, says: “ Long usage and 
universal custom entitle every such ship to be considered as a part 
of the State to which she belongs, and to be exempt from any 
other jurisdiction.” “ The privilege is extended, by the reason 
of the thing, to boats, tenders and all appurtenances of a ship of 
war, but it does not cover offences against the territorial law 
committed upon shore.” And in 1880, Lord Justice Brett, 
(since Lord Esher, M. R.,) delivering the judgment of the Eng-
lish Court of Appeal, dealing with “ the reason of the exemp-
tion of ships of war and some other ships,” said, “ The first 
case to be considered is, and always will be, The Exchange!' 
The Parlement Beige, 5 Prob. Div. 197, 208.

In the Santissima Trinidad, Mr. Justice Story, speaking for 
this court, said: “ In the case of The Exchange, I Cranch, 116, 
the grounds of the exemption of public ships were fully discussed 
and expounded. It was there shown that it was not founded 
upon any notion that a foreign sovereign had an absolute 
right, in virtue of his sovereignty, to an exemption of his prop-
erty from the local jurisdiction of another sovereign, when it 
came within his territory ; for that would be to give him sov-
ereign power beyond the limits of his own empire. But it 
stands upon principles of public comity and convenience, and 
arises from the presumed consent or license of nations that for-
eign public ships coming into their ports, and demeaning them-
selves according to law, and in a friendly manner, shall be 
exempt from the local jurisdiction.” “ It may therefore be 
justly laid down as a general proposition, that all persons and 
property within the territorial jurisdiction of a sovereign are 
amenable to the jurisdiction of himself or his courts; and that 

exceptions to this rule are such only as by common usage and 
P c policy have been allowed, in order to preserve the peace
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and harmony of nations, and to regulate their intercourse in a 
manner best suited to their dignity and rights.” 7 Wheat. 283, 
352-354.

We find no precedent, either in our own decisions, or in the 
books of international law, for extending the exemption to an 
uncompleted ship, or to sailors who have never been on board 
of her, although intended to become part of her crew when she 
shall have been completed.

On the contrary, Mr. Hall says that where a ship is bought, 
or is built and fitted out to order, she is only private property 
until she is commissioned; and, although invested with minor 
privileges, such as immunity from liens of mechanics, she is far, 
if she be a ship of war, from enjoying the full advantages of a 
public character. And again: “ The immunities of a vessel of 
war belong to her as a complete instrument, made up of vessel 
and crew, and intended to be used by the State for specific pur-
poses ; the elements of which she is composed are not capable 
of separate use for those purposes ; they consequently are not 
exempted from the local jurisdiction. If a ship of war is aban-
doned by her crew, she is merely property ; if members of her 
crew go outside the ship or her tenders or boats, they are liable 
in every respect to the territorial jurisdiction.” Hall’s Inter-
national Law, (4th ed.) 169, 205. So Mr. T. J. Lawrence says: 
“ The immunities of which we have been speaking do not fol-
low the members of the ship’s company when they land. In 
their ship and in its boats, which are appurtenant to it and 
share its privileges, they are exempt from the local jurisdiction, 
but the moment they set foot on shore they come under the 
authority of the State, and may be arrested and tried like other 
foreigners if they commit crimes or create disturbances.” P®' 
ciples of International Law, (3d ed.) 229.

In The Exchange, as has always been recognized by this 
court, it was treated as well settled that a foreign army per-
mitted to march through a friendly country, or to be statione 
in it, by permission of its government, is exempt from the civi 
and criminal jurisdiction of the place. Coleman v.
97 U. S. 509, 515; Dow v. Johnson, 100 U. S. 158, 165. , e 
grant of a free passage,” said Chief Justice Marshall, “imp es
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a waiver of all jurisdiction over the troops during their passage, 
and permits the foreign general to use that discipline, and to 
inflict those punishments, which the government of his army 
may require.” 7 Cranch, 140. That rule, waiving the juris-
diction of the United States over a body of men, and allowing 
them to be governed, disciplined and punished by their own 
officers, applies only to an armed force, segregated from the 
general population of the country, and lawfully passing through 
or stopping in the country for some definite purpose connected 
with military operations.

This is no such case. This was a squad of men intended, in-
deed, at some time in the future, to become part of the crew 
of a ship of war. But they were not yet part of that crew, 
and were, for six months before the desertion, quartered on 
shore in the midst of a large city, and were as yet engaged in 
performing no military or naval duty, beyond the fact that 
Alexandroff attended the others when sick. The suggestion of 
the majority of the court that Alexandroff and his associates 
were sent out by the Russian Government “ to take possession 
of the Variag ”, must be founded on the statement (which is all 
that the record contains on the subject) that they were sent 
out “ for the purpose of becoming part of her crew.”

The permission to a foreign nation to pass troops or muni-
tions of war through the United States has been granted by 
t e Executive Department in a few instances, generally by the 
ecretary of State. 1 Wharton’s International Law Digest, 

§ 13. And there are cases collected by Mr. Cushing, in 7 Opin-
ions of Attorneys General, 453, in which the President of the 

nited States has for various purposes acted through the De-
partment of the Treasury or some other department within its 
appropriate jurisdiction. It is not necessary in this case to con- 

er the full extent of the power of the President in such 
matters.
ISQQ16 re(^ues^ ^ie representative of Russia on September 24, 
(c ’ W&s s^mply for the admission into the United States of 
Na16 °h  Cer and fi^ytbree regular sailors Imperial Russian

Called to this country for the purpose of partially 
anning the cruiser now under construction for the Russian
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Government at Cramp’s shipyard in Philadelphia, Pennsyl-
vania.” And the response of the Secretary of the Treasury, fol-
lowing the terms of the request, stated that instructions had 
been given to admit them without examination, and not to col-
lect the head tax of one dollar. The other correspondence sub-
mitted to this court, and relied on by the petitioner, shows that 
in June, 1899, the Secretary of the Treasury had given like 
instructions as to one officer and twenty-nine other sailors; and 
that, at the request of the Russian Ambassador, in Decem-
ber, 1900, (fourteen months after the arrival of Alexandroff 
and his associates in this country, and eight months after his 
desertion,) the Secretary of State and the Secretary of the 
Treasury gave precisely similar instructions as to a body of two 
hundred and eleven seamen, and as to another body of two 
hundred and thirteen seamen, each sent out to complete 
the crew of the Variag. It thus appears that Alexandroff and 
his associates, with the previous detail of thirty persons, together 
constituted less than one sixth of the intended crew of the 
Variag.

Moreover, all the letters of the Secretary of the Treasury, 
and of the Secretary of State, show nothing more than an ad-
mission into the United States without examination, and an 
exemption from the head tax, of. persons intended to become 
part of the crew of the cruiser Variag. These persons, coming 
into the United States for a temporary purpose only, were 
clearly not immigrants, nor liable to the head tax upon immi-
grants. A like admission and exemption would apply to 
civilians employed by the Russian Government and coming 
here temporarily in its service.

It is impossible, therefore, to imply such a waiver of t e 
jurisdiction of the United States over them, as in the case o a 
foreign array marching through or stationed in the ni 
States by consent of the Government. And even permissio^ 
to march a foreign armed force through the country does 
imply a duty to arrest deserters from that force.

The question in this case is not one of the mere exemp 1 
of Alexandroff from the jurisdiction of the governmen a 
the courts of the United States. The question is whet er 
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courts and magistrates of the United States are authorized to 
exercise affirmative jurisdiction to enforce the control of the 
Russian authorities over him, after he has escaped from their 
custody, and to restore him to their control, so that he may be 
returned to Russia and be there subjected to such punishment 
as the laws of that country impose upon deserters.

Nations do not generally, at the present day, agree to deliver 
up to each other deserters from a military force. But it is 
usual, in order to prevent the ships of war or the merchant ves-
sels of one country from being rendered unfit for navigation by 
the desertion of their seamen in the ports of another country, 
to provide by treaty or convention that the authorities of the 
latter country, upon the application of a consul of the former, 
should afford assistance in the arrest and detention, and the re-
turn to their ships, of seamen deserting from a vessel of either 
class. 1 Ortolan, Diplomatie de la Mer, (4th ed.) 312, 313 ; 2 
Calvo, Droit International, (5th ed.) §§ 1072, 1073; 1 Philli- 
more on International Law, (3d ed.) 547, 685 ; Wheaton on In-
ternational Law, (8th ed.) 178 note; 1 Moore on Extradition, 
c.J9.

The United States have made from time to time such treaties 
with many nations, (a list of which is in the margin,1) contain-

1 Aus tri a . May 8, 1848; 9 Stat. 946. July 11, 1870; 17 Stat. 828.
Belgi um . November 10, 1845; 8 Stat. 612. December 5,1868; 16 Stat.

761. March 9, 1880; 21 Stat. 781.
Boli vi a . May 13, 1858; 12 Stat. 1020.
Brazi l . December 12, 1828; 8 Stat. 397.

ent ral  Ame rica . December 5, 1825; 8 Stat. 336.
Ohil e . May 16, 1'832; 8 Stat. 440.

olomb ia . October 3, 1824; 8 Stat. 318.
^ongo . January 24, 1891; 27 Stat. 930.

enmark . July 11, 1861; 13 stat. 606.
ominic an  Rep ubl ic . February 8, 1867; 15 Stat. 488.

^cuador . June 13, 1839; 8 stat 548
ea ^ce . November 14, 1788; 8 Stat. 112. June 24, 1822 ; 8 Stat. 280.
February 23, 1853; 10 Stat. 997.

Cp*MAJIEmp ibe - December 11, 1871; 17 Stat. 929.
Cn»AT Britain- June 3, 1892; 27 Stat. 961.

ece . December 22, 1837; 8 Stat. 504.
te mal a . March 3, 1849; 10 Stat. 887.
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ing provisions in almost every instance substantially like that 
of the treaty with Russia of 1832, except that some of them 
apply only to merchant vessels.

By the Consular Convention with France of November 14, 
1788, before the adoption of the Constitution, consuls and vice- 
consuls were authorized to cause the arrest of “ the captains, 
officers, mariners, sailors and all other persons, being part of 
the crews of the vessels of their respective nations, who shall 
have deserted from the said vessels, in order to send them back 
and transport them out of the country.” 8 Stat. 112. That 
convention was abrogated by the act of July 7, 1798, c. 67. 1 
Stat. 578. But a similar provision was made by the Conven-
tion with France of June 24, 1822. 8 Stat. 280. And that

Hanov er . May 20, 1840; 8 Stat. 556.
Hanse ati c  Rep ubl ics . June 4, 1828 ; 8 Stat. 386.
Hawaiian  Isl ands . December 20, 1849; 9 Stat. 980.
Hayti . November 3, 1864; 13 Stat. 727.
Ital y . February 8, 1868; 15 Stat. 610. May 8, 1878 ; 20 Stat. 730.
Japan . November 22, 1894; 29 Stat. 852.
Madagascar . February 14, 1867; 15 Stat. 493.
Mec kl en bur g -Schwe rin . December 9, 1847; 9 Stat. 917.
Mexi co . April 5, 1831; 8 Stat. 424.
Net her land s . May 23, 1878; 21 Stat. 668.
New  Granada . December 12, 1846 ; 9 Stat. 896. May 4,1850; 10 Stat.

904.
Ol de nb ur g . March 10, 1847; 9 Stat. 868.
Peru -Bol ivia . November 30, 1836; 8 Stat. 494.
Per u . July 26, 1851; 10 Stat. 944. September 6, 1870; 18 Stat. 714.

August 31, 1887; 25 Stat. 1460.
Port uga l . August 26, 1840; 8 Stat. 566.
Prussia . May 1, 1828 ; 8 Stat. 382.
Roumania . June 17, 1881; 23 Stat. 714.
Russ ia . December 18, 1832; 8 Stat. 448.
Salvador . December 6, 1870; 18 Stat. 744.
San  Salvador . January 2, 1850; 10 Stat. 897.
Sardinia . November 26, 1838; 8 Stat. 518.
Spai n . February 22, 1819; 8 Stat. 262.
Swe de n  and  Norway . July 4, 1827; 8 Stat. 352.
Tonga . October 2, 1886; 25 Stat. 1442.
Two Sici li es . December 1, 1845; 9 Stat. 838. October 1,1855;

651.
Vene zue la . August 27,1860; 12 Stat. 1158, 
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provision was carried into effect by the act of May 4, 1826, c. 
36. 4 Stat. 160.

The first general statute on the subject was the act of 
March 2,1829, c. 41, (4 Stat. 359,) which, as amended by the 
act of February 24, 1855, (10 Stat. 614,) by allowing United 
States commissioners to act in the matter, is embodied in sec-
tion 5280 of the Revised Statutes, under which the application 
in this case was made, and which applies only to “ any foreign 
government having a treaty with the U nited States stipulating 
for the restoration of seamen deserting.”

The Variag, at the time of Alexandroff’s desertion, was in-
deed, in one sense, a ship, because she had been launched and 
was waterborne. And, by the terms of the contract under 
which she was being built, the legal title in her, as fast as con-
structed, had vested in the Russian Government, so that, with-
out regard to the question whether she was a ship of war, she 
could not have been subjected to private suit in rem in admiralty. 
The Parlement Beige, 5 Prob. Div. 197. But she had not been 
completed, and was in the custody of the contractors, and their 
men were still at work upon her; by the express terms of the 
contract, she might still be rejected by the Russian Govern-
ment, and remained at the risk of the contractors until that 
government had accepted her or taken actual possession of her; 
and she had not been fully paid for. She was not equipped 
for sea, and never had any part of her crew on board, and she 

ad never been accepted, or taken actual possession of, by the 
Russian Government. Alexandroff and his associates were a 
squad of men, sent out six months before by the Russian Gov-
ernment for the purpose of becoming part of her crew, and re-
ceived wages as members of the Russian Navy. But they had 
never become part of an organized crew, or done any naval or 
mi itary duty, or been on board of her, or been ordered on board 
°. er> ^°r w^°^e s^x months they had lived together on
s ore, and no regular ship’s roll, or other official document, 
was produced showing that they had actually become part of 
the crew of the Variag.

Th® treaty with Russia of 1832 speaks of “ deserters from 
e s ips of war and merchant vessels of their country; ” and 
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section 5280 of the Revised Statutes speaks of persons who have 
“ deserted from a vessel of any such government; ” each apply-
ing only to those who desert from a ship. Both the treaty and 
the statute require proof to be made by exhibition of the regis-
ter of the vessel, ship’s roll or other official document, that the 
deserter) at the time of his desertion, belonged to, or formed 
part of, her crew. And the provision of the treaty for the de-
tention of the deserters until “ they shall be restored to the ves-
sels to which they belonged, or sent back to their own country 
by a vessel of the same nation or any other vessel whatsoever,” 
necessarily implies that they belong to a completed vessel upon 
which they could remain from day to day, and the departure 
of which may require them to be sent back by another vessel. 
The object of both treaty and statute, as of the treaties with other 
nations upon the same subject, was not to encourage shipbuild-
ing for foreign nations in the ports of the United States, or to 
cover unfinished ships and preparations for manning them when 
finished ; but it was to secure the continued capacity for navi-
gation of ships already completely built, equipped and manned. 
Both treaty and statute look to a complete ship, and to an or-
ganized crew; and neither can reasonably be applied to a ship 
which has never been completed, or made ready to receive a 
crew, or had any roll or list of them, or to men who have never 
been on board the ship as part of her crew. Moreover, the 
Russian Government, as is admitted, had never accepted or 
taken possession of the ship, and, by the terms of the contract 
under which she was building, still had the right to reject her. 
So long as they had that right, no body of men could be con-
sidered as actually part of her crew, whatever they might have 
been after her acceptance. The evident intent of the statute, 
as of the treaty, is to afford a remedy for the common case o 
sailors deserting their ship, on her coming into port, at the ns 
of leaving her with no sufficient crew to continue her voyage, 
and not to the case of a ship which has never been complete , 
or equipped for sea, or to persons collected together on shore 
for an indefinite period, doing no naval duty, though inten e 
ultimately to become part of her crew.

The various treaties of the United States with foreign nations 
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apply in a few instances, as in the treaties with Spain of 1819, 
and with Great Britain of 1892, to merchant vessels only, but, 
for the most part, as in the treaty with Russia, to both ships of 
war and merchant vessels. When they apply to both, (except 
in the treaties with Peru,) deserters from ships of war are put 
upon the same footing with deserters from merchant vessels; 
and no greater authority is given to arrest and surrender in the 
case of the one than in that of the other. Could it be contended 
that the authority should be extended to the case of sailors who 
had been collected together on shore for the purpose of becom-
ing, in the future, part of the crew of a merchantman still in 
the course of construction, and not yet ready to receive them ?

The statutes regulating the contract between the owner of a 
merchantman and his sailors do not appear to us to have any 
bearing upon the construction and effect of this treaty. Those 
statutes relate to seamen who, by their shipping articles, have 
agreed to render themselves on board at a certain time, and to 
their right to compensation and liability to punishment, or to 
forfeiture of wages, after that time. Rev. Stat. §§ 4522, 4524, 
4527, 4528, 4558 ; Act of December 21, 1898, c. 28, 2, 9 ; 30
Stat. 755, 757. And section 4599 of the Revised Statutes (re-
pealed by section 25 of the act of 1898) provided for the arrest 
and detention, by police officers, of any seaman, having signed 
such articles, who “ neglects or refuses to join, or deserts from 
or refuses to proceed to sea in ” his vessel. The clause “ neg-
lects or refuses to join ” would have been superfluous if legally 
included in the word “ deserts.” The treaty contains no such 
clause.

The treaty, as already stated, requires the fact that the de-
serter was part of the crew of the vessel to be proved by the 
e* ibition of the register of the vessel, the roll of the crew, or 
o er official document. Attorney General Black was of opinion 

a an exhibition of the original ship’s roll, or a corresponding 
ocument containing the names of the whole crew, was essential, 

ouia not be supplied by a copy of an extract from the roll, 
containing the deserter’s name; and said: “ It might be con-
venient, in cases like this, to dispense with the production of 

6 original document, and let the rights of the person claimed 
vol . olxxxiii —30
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as a deserter depend on the mere certificate of a consul; but a 
written compact between two nations is not to be set aside for 
a shade or two of convenience more or less.” 9 Opinions of 
Attorneys General, 96. However that may be, in this case there 
is no pretence that the Variag had, or was in a condition to 
have, any roll or list of her crew ; and at the hearing it was not 
admitted that there was any such roll or list, or that Alexan- 
droff was a member of her crew, but only that he was a mem-
ber of the Russian Navy, sent out for the purpose of becoming 
part of her crew. The treaty cannot be construed as extending 
to the case of a ship which has never been completed, or ready 
to receive her crew, or had any roll or list of the crew; or to a 
small part of the men, ultimately intended to form part of her 
crew, who have never been such, nor ever been on board, but 
have remained for six months on shore, doing no naval duty.

Moreover, it being quite clear, and indeed hardly denied, that 
the Variag, in her existing condition, was not a Russian ship of 
war exempt from the jurisdiction of the United States and sub-
ject to the exclusive jurisdiction of her own country, it would 
seem necessarily to follow that she was not a ship of war in the 
sense that the authorities of the United States could take affirm-
ative action to enforce the jurisdiction of that country over her 
or over the men intended to become part of her crew.

The necessary conclusion is that neither the treaty with Rus-
sia of 1832, nor section 5280 of the Revised Statutes, gave any 
authority to the United States commissioner to issue the war-
rant of commitment of Alexandroff.

It was argued, however, at the bar, that, if this case did not 
come within the treaty or the statute, the United States were 
bound, by the comity of nations, to take active steps for the ar-
rest of Alexandroff, and for his surrender to the Russian author-
ities. But this position cannot be maintained.

The treaties of the United States with Russia and with most 
of the nations of the world must be considered as defining and 
limiting the authority of the government of the United States 
to take active steps for the arrest and surrender of deserting 
seamen.

These treaties must be construed so as to carry out, in t e
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utmost good faith, the stipulations therein made with foreign 
nations. But neither the executive nor the judiciary of the 
United States has authority to take affirmative action, beyond 
the fair scope of the provisions of the treaty, to subject persons 
within the territory of the United States to the jurisdiction of 
another nation.

The practice of the Executive Department, from the begin-
ning, shows that such authority does not exist, in the absence 
of express treaty or statute. The precedents on the subject are 
collected in 1 Moore on Extradition, §§ 408-411, and we have 
examined the archives of the Department of State, to which 
upon such a subject we are at liberty to refer. Jones v. United 
States, 137 U. S. 202, 216; Underhill v. Hernandez, 168 U. S. 
250, 253 ; The Paquete Hdbana, 175 U. S. 677, 696.

In 1802, in the administration of President Jefferson, the 
British Charge d’Affaires complained to Mr. Madison, Secretary 
of State, of the refusal of the collector of customs at Norfolk in 
Virginia to cause a seaman, who had deserted from a British 
ship of war, to be surrendered, on an application made by her 
captain, through the British consul at that port. Mr. Madison 
answered: “ It need not be observed to you, Sir, that a delivery 
in such cases is not required by the law of nations, and that in 
the treaty of 1794 the parties have forborne to extend to such 
cases the stipulated right to demand their respective citizens 
and subjects. It follows that the effect of applications in such 
cases must depend on the local laws existing on each side. It 
is not known that those in Great Britain contain any provisions 
or the delivery of seamen deserting from American ships. It 

is rather presumed that the law would there immediately inter-
pose its defence against a compulsive recovery of deserters. In 
some of the individual States the law is probably similar to that 
° reat Britain. In others it is understood that the recovery 
o seamen deserting from foreign vessels can be effected by le- 
ga process. ’ And, after stating that there was no law for 

eir recovery in Virginia, he concluded: “ This view of the 
su ject necessarily determines that the President cannot inter- 
oftV k  °r (^ers are wished, however sensible he maybe 

e beneficial influence which friendly and reciprocal resto-
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rations of seamen could not fail to have on the commerce and 
confidence which he wishes to see cherished between the two 
nations.” 14 MSS. Domestic Letters, 89, in Department of 
State.

In 1815, in the administration of President Madison, the 
British Minister having requested the interposition of the Gov-
ernment of the United States to cause the delivery of seamen 
who had deserted from a British ship of war, Mr. Monroe, Sec-
retary of State, answered: “ I regret that there is no mode in 
which this government can interpose to accomplish the object 
you have in view. Neither the laws of the United States nor 
the laws of nations have provided for the arrest or detention of 
deserters from the vessels of a friendly power. It is hoped, 
however, that this is one of the subjects which may hereafter 
be satisfactorily arranged by treaty between the two nations.” 
1 Moore, § 408.

In 1846, in President Polk’s administration, the British Min-
ister applied for the surrender of a seaman who had deserted 
from a British ship of war, and was serving on a war vessel of 
the United States; and Mr. Buchanan, Secretary of State,re-
plied : “ Your communication has been submitted to the Presi-
dent ; and I am instructed to express his regret that he cannot 
comply with your request. The case of deserters from the ves-
sels of war of the respective nations is not embraced by the 
tenth article of the treaty of Washington providing for extra-
dition in certain cases; and without a treaty stipulation to this 
effect, the President does not possess the power to deliver up 
such deserters. The United States have treaties with several 
nations which confer upon him this power; but none such exists 
with Great Britain.” 7 MSS. Notes to Great Britain, 147, in 
Department of State.

In September, 1864, in the administration of President Lin-
coln, while the United States steamship Iroquois was lying in 
the Downs, three of her seamen deserted. They were arreste 
on complaint of the United States consular agent, brought be-
fore a police magistrate at Dover, and discharged by him, on 
the ground that, as they had violated no law of England, there 
was no authority for their arrest and detention. Upon the mat-
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ter being brought by Mr. Adams, the American Minister, to the 
attention of the British Government, Lord Russell replied “ that 
there is no law in force in this country by which these deserters 
could be given up.” 1 Moore, § 409 ; Dip. Cor. 1864, pt. 2, 336.

In July, 1864, Lord Lyons, the British Minister, submitted to 
Mr. Seward, Secretary of State, a statement that two appren-
tices, employed on board the British barque Cuzco, had deserted 
at Valparaiso and enlisted on a United States ship of war; and 
asked for an investigation. On December 4,1864, Mr. Seward 
communicated the results of the investigation to the British 
Charge d’Affaires; and informed him that, owing to the action 
of the British Government in the case of the deserters from the 
Iroquois, the United States did not deem themselves under either 
a legal or a moral obligation to deliver up the deserters from 
theCuzco. On February 23,1865, the British Charge d’Affaires, 
by instructions from his government, replied that it was unable 
to follow the principle or reason of the resolution of the United 
States Government, and insisted that “ it is in the power of the 
naval officers of the United States (as it would be in that of 
Her Majesty’s naval officers in a like Case) to deliver up on the 
high seas, or in any foreign port, under the instructions of their 
government, deserters from foreign vessels who may without 
lawful authority be found on board one of the ships of war of 
the United States; ” but he distinctly admitted and asserted: 
‘ But when a foreign deserter is on shore in Great Britain, (and 
Her Majesty’s government presume the case would be the same 
111 the United States,) the power of Her Majesty’s naval officers 
and of Her Majesty’s government itself over him is at an end ; he 
can then only be detained or delivered up for some cause au- 
t orized by the law of the land.” The case was not further 
pursued. 1 Moore, § 409, and note.

The earliest treaty between the United States and Great 
ritain on the subject is that of June 2, 1892, which applies 

on y to merchant seamen, being limited to “ seamen who may 
esert from any ship belonging to a citizen or subject of their 

respective countries.” 27 Stat. 961.
1 with Denmark on the subject is that of July 11,

, concerning “ deserters from the ships of war and merchant 
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vessels of their country.” 13 Stat. 606. In 1853, in the ad-
ministration of President Pierce, on a question of the arrest of a 
deserter from a Danish ship and his discharge by the authorities 
in New York, (the treaties between the United States and Den-
mark not then containing any stipulation for the restoration of 
deserting seamen,) Mr. Cushing, as Attorney General, gave an 
opinion to Mr. Marcy, Secretary of State, that without such a 
treaty the executive or judicial authorities of the United States 
had no power to arrest, detain and deliver up a Danish mariner 
on the demand of the consul or other agents of Denmark, and 
said : “ The summary arrest and delivery up of deserters from 
the service of other nations, like the surrender of fugitives from 
their criminal justice, when found in the territory of a country 
into which they have escaped or fled, is not a duty absolutely 
enjoined by the law of nations, but a subject of special conven-
tion. So also are the authority and jurisdiction of consuls and 
commercial agents in regard to demanding and superintending 
the arrest, detention and surrender, either of deserters from 
service or fugitives from justice.” 6 Opinions of Attorneys 
General, 148, 154.

This uninterrupted course of action of the Executive Depart-
ment, beginning almost a century ago, must be considered as 
conclusively establishing that, independently of a treaty, no in-
ternational obligation exists to surrender foreign seamen who 
have deserted in this country.

It is hardly necessary to add that the suggestion of the Dis-
trict Attorney can have no effect, other than to call the atten-
tion of the court to the facts of the record. The question 
whether those facts justified the commitment of the prisoner by 
the United States commissioner is a question to be decided, not 
by the Executive Department or by any of its officers, but by 
the courts of justice.

According to our view of the facts, and for the reasons and 
upon the authorities above stated, we are of opinion that the 
commissioner had no authority to commit the prisoner, that his 
imprisonment was unlawful, and that he is entitled to be dis-
charged.
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FLORIDA CENTRAL AND PENINSULAR RAILROAD 
COMPANY v. REYNOLDS.

ERROR TO THE SUPREME COURT OF THE STATE OF FLORIDA.

No. 183. Argued November 5, 6,1901.—Decided January 6,1902.

There is nothing in the Federal Constitution which forbids a State to reach 
backward and collect taxes from certain kinds of property which were 
not at the time collected through lack of statutory provision therefor, 
or in consequence of a misunderstanding as to the law, or from neglect 
of administrative officials, without also making provision for collecting 
the taxes, for the same years, on other property.

The  constitution of Florida of 1868, art. 16, sec. 24, as 
amended by art. 11 of the amendments of 1875, is as follows:

“The property of all corporations, whether heretofore or 
hereafter incorporated, shall be subject to taxation, unless such 
property be held and used exclusively for religious, educational, 
or charitable purposes.”

Sec. 26, chap. 3413, of the Laws of Florida, March 5,1883, 
reads:

“If any assessor, when making his assessments, shall dis-
cover that any land in his county was omitted in the assess-
ment roll of either or all of the three previous years, and was 
then liable to taxation, he shall, in addition to the assessment 
of such land for that year, assess the same separately for such 
year or years that may have been so omitted, at the just value 
thereof in such year, noting distinctly the year when such 
omission occurred; and such assessment shall have the same 
force and effect as it would have had if made in the year the 
same was omitted, and taxes shall be levied and collected 
t ereon in like manner and together with the taxes of the 
year in which the assessment is made; but no lands shall be 
assessed for more than three years’ arrears of taxes, and all 
ands shall be subject to such taxes omitted to be assessed, into 
whosoever hands they may come.”

In 1885 this statute was passed :
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“Sec . 1. That in all cases in which any railroad or the prop-
erties thereto belonging or appertaining in this State, in the 
tax years commencing March 1, 1879, 1880 and 1881, or any 
of such years, were not assessed for taxes for such years, it 
shall be the duty of the comptroller to cause the same or so 
much thereof as were not assessed to be assessed for state and 
county taxes, and twenty per centum of the taxes so assessed 
for said years and now unpaid shall be collected at the same 
time the taxes for the year 1885 shall be assessed and collected, 
and each year thereafter an additional twenty per centum of 
said taxes shall be collected at the same time and in the same 
manner as the taxes for such year are collected, until the whole 
amount of said unpaid taxes for the years 1879, 1880 and 1881 
are paid.

“ The taxes to be assessed under this act shall be the same in 
amount as they would have been had they been assessed in 
such years or any of them as to which there was a failure to 
assess.” Laws of Florida, February 12,1885, chap. 3558.

This statute was followed in 1891 by one in these words:
“ Sec . 1. That the state and county taxes assessed by the 

comptroller of the State of Florida, upon any railroads and the 
properties thereof in said State, for the years 1879, 1880 and 
1881, under and in pursuance of ‘ An act to provide for the as-
sessment and collection of taxes on railroads and the properties 
thereof for the years 1879, 1880 and 1881, as to which there 
was no assessment,’ but which have not been collected, shall 
be collected, and the payment thereof enforced at the same 
times and in the same manner, as is now, or may hereafter be 
provided by law, for the collection and the enforcement of the 
payment of taxes assessed upon the railroads and the properties 
thereof in the State of Florida.” Laws of Florida, June 8, 
1891, chap. 4073.

The assessment of railroad property in Florida was not made 
by the county assessors but by the comptroller of the State. 
Acts, State of Florida, March 7, 1879, chap. 3099, secs. 45, 46.

The plaintiff is a corporation organized under the laws o 
Florida on November 17, 1888, and was the owner of several 
lines of railway, which on May 1, 1889, it acquired from t e
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Florida Railway and Navigation Company, under foreclosure 
proceedings. The Florida Railway and Navigation Company 
was organized on February 29, 1884, by the consolidation of 
several companies, and on July 1 of that year it placed upon 
its properties a trust deed to secure the payment of 810,000,000 
bonds.

This bill was filed November 2, 1892, in the circuit court of 
the second judicial circuit of Florida, in and for the county of 
Leon. Its purpose was to restrain the collection of certain taxes 
and to recover other taxes paid under protest. After three ap-
peals to the Supreme Court of the State (35 Fla. 625, 39 Fla. 
243, 28 Southern Rep. 861), the final outcome of the litigation 
was a decree dismissing the plaintiff’s bill in toto.

Mr. Frederic D. McKenney and Mr. Wayne Mac Veagh for 
plaintiff in error. Mr. Thomas L. Clarice and Mr. John A. 
Henderson were on their brief.

Mr. W. B. Lamar for defendants in error.

Mr . Just ick  Brew er , after stating the case, delivered the opin-
ion of the court.

No question is presented concerning the claim for the taxes 
paid under protest, counsel for plaintiff stating in their brief 
that “ the sole relief sought in this court is to obtain a reversal 
of the decree of the state Supreme Court, in so far as it reversed 
the decree of the circuit court enjoining the sale of complain-
ant’s lines of railroad for the taxes assessed for the years 1879, 
1880 and 1881, such taxes amounting to $96,181.69,” and in 
respect to this matter they sum up their contention in these 
words:

‘By the law of 1885 the State attempted to authorize the 
assessment of taxes for 1879-1881, but only upon property be- 
°nging to railroad companies, though it appears from the rec-

ord that other properties of like class, i. e., real estate belong-
ing to individuals and owners, not railroad companies, had not 

een assessed for taxes for such years.
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“ It surely cannot be ‘ due process of law ’ for the State of 
Florida in 1885, to arbitrarily impose a burden theretofore un-
heard of upon security holders who in 1884 had invested their 
money upon the faith of a title then clear of such burden.

“ It surely cannot be less than a denial of the equal protection 
of the laws for the State of Florida in 1885 to impose burdens 
theretofore unheard of upon the property of railroad companies, 
which under the laws of Florida is real estate, while permitting 
other real estate, otherwise owned, to escape such burdens.”

The decision of the Supreme Court of the State establishes 
that these proceedings are not in conflict with the constitution 
of Florida. The single question, therefore, to consider is whether 
there is anything in the Federal Constitution which forbids a 
State to reach backward and collect taxes from certain kinds 
of property which were not at the time collected through lack 
of statutory provisions therefor, or in consequence of a misun-
derstanding as to the law or from neglect of administrative offi-
cials, without also making provision for collecting the taxes for 
the same years on other property. It will be perceived that 
there was no new levy of taxes. No act of the legislature was 
passed imposing an additional burden upon the property of the 
State in general, or upon any particular property, but the case 
is one in which general levies having been made for the years 
named certain property which ought to have paid taxes under 
them—and thus contributed its share of the expenses of the 
State—failed to do so, and the effort is to compel that property 
to discharge its obligation. The objection is not that the prop-
erty ought not during those years to have paid its proportion 
of the taxes, but that it ought not now to be compelled to pay 
such proportion because certain other property was similarly 
situated and no effort is made to compel payment from it.

The fault, if fault there be, is one of omission rather than 
commission. The act of the legislature is not a mandate to a 
single officer, charged with the duty of assessing all property, 
to assess certain property and to omit to assess the rest, but the 
general legislation having provided that railroad property shoul 
be assessed by the comptroller and real estate by county assess 
ors, the act simply directed the comptroller to discharge the
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duties of assessment as to the property committed to his care, 
and omitted any direction to the county assessors. This omis-
sion, it is contended, makes the act unconstitutional. In other 
words, the legislature may not pass an act directing one officer 
to discharge his duty unless it couples therewith a direction to 
other officers charged with kindred duty to perform theirs. It 
would seem to follow that if the legislature had, on the same 
day, passed another act with like command to the county as-
sessors, the two acts together would be constitutional, though 
each standing alone would not be; and as the time of its pas-
sage is not generally of the essence of a statute, it would also 
seem to follow that if the legislature should to-day pass an act 
directing the county assessors to assess delinquent real estate 
for those years, this late enactment would give constitutional 
vitality to that passed years ago. How far can this theory of 
constitutionality be sustained ?

It must be remembered that(i taxes are not debts in the or-
dinary sense of that term; ” that they are “ the enforced pro-
portional contribution of persons and property, levied by the 
authority of the State for the support of the government, and 
for all public needs.” Cooley on Taxation, 1st ed. pp. 13 and 1. 
They are obligations of the highest character, for only as they 
are discharged is the continued existence of government possi-
ble. They are not cancelled and discharged by the failure of 
duty on the part of any tribunal or officer, legislative or ad-
ministrative. Payment alone discharges the obligation, and 
until payment the State may proceed by all proper means to 
compel the performance of the obligation. No statutes of limi-
tation run against the State, and it is a matter of discretion 
with it to determine how far into the past it will reach to com-
pel performance of this obligation.

No question of bona fide purchase arises, for it was held by 
the Supreme Court that inasmuch as no assessment of this rail-
road property had been made during the years named, and no 
len thereon for taxes established, a bona fide purchaser would 
ave taken it free from any liability for such taxes, but it was 

a so held that the present owner was not a bona fide purchaser, 
an this being a local matter the decision is conclusive upon 
this court.
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The question how far the provisions of the Fourteenth Amend-
ment interfere with a state’s system of taxation has been more 
than once before this court. It was very carefully considered 
in Bell's Gap Railroad Co. v. Pennsylvania, 134 U. S. 232, and 
the general rule thus stated by Mr. Justice Bradley on page 237:

“The provision in the Fourteenth Amendment, that no State 
shall deny to any person within its jurisdiction the equal pro-
tection of the laws, was not intended to prevent a State from 
adjusting its system of taxation in all proper and reasonable 
ways. It may, if it chooses, exempt certain classes of property 
from any taxation at all, such as churches, libraries and the 
property of charitable institutions. It may impose different 
specific taxes upon different trades and professions, and may 
vary the rates of excise upon various products; it may tax real 
estate and personal property in a different manner; it may tax 
visible property only, and not tax securities for payment of 
money; it may allow deductions for indebtedness, or not allow 
them. ... We think that we are safe in saying that the 
Fourteenth Amendment was not intended to compel the State 
to adopt an iron rule of equal taxation.”

It is well known that the States vary materially in their sys-
tems of taxation. Each determines for itself what in its judg-
ment is best for the interests of its people. In some there are 
general exemptions of particular classes of property, such as 
property used for religious, educational and benevolent pur-
poses. Some, in order to encourage certain industries, such as 
manufacturing, make either general or special exemptions. 
Some think it for their best interest to derive their revenues from 
personal property, corporations and licenses, and exempt real 
estate. In some, contracts for exemption are authorized by the 
state constitution ; in others, they are forbidden. Now, con-
sidering the great diversity in these systems it would obviously 
have worked a marked revolution if the first section of the Four-
teenth Amendment had been construed as compelling a cast 
iron rule of equal taxation. It was not intended, as held in the 
case quoted from, and also in Barbier v. Connolly, 113 IT. S. 27, 
to restrain the legislature from any proper and legitimate clas-
sification both as respects property for taxation and the methods
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of assessment and taxation. Doubtless it would prohibit a 
State from selecting some obnoxious person and casting upon 
his property the sole burden of taxation, or a burden differing 
from that cast upon others whose property was similarly sit-
uated, but it does not prevent a State from exercising its judg-
ment as to the property to be taxed and the modes of taxation, 
providing all property similarly situated is treated in the same 
way.

Besides those just cited, other cases in this court affirm the 
same propositions. In The Delaware Railroad Tax, 18 Wall. 
206, a special act of the State of Delaware imposing a tax of 
three per cent upon the net earnings or income received by 
railroad and canal companies from all sources was sustained, 
the court saying (p. 231):

“ The State may impose taxes upon the corporation as an 
entity existing under its laws, as well as upon the capital stock 
of the corporation or its separate corporate property. And the 
manner in -which its value shall be assessed and the rate of tax-
ation, however arbitrary and capricious, are mere matters of 
legislative discretion. It is not for us to suggest in any case 
that a more equitable mode of assessment or rate of taxation 
might be adopted than the one prescribed by the legislature of 
the State; our only concern is with the validity of the tax; all 
else lies beyond the domain of our jurisdiction.”

In Home Insurance Company v. New York, 134 IL S. 594, a tax 
upon the corporate franchise or business of corporations, graded 
according to the dividends declared by the corporation, was sus-
tained, the court, on p. 606, referring in these wrords to the ob-
jection that the tax wTas in conflict with the Fourteenth Amend-
ment:

‘ But the amendment does not prevent the classification of 
property for taxation—subjecting one kind of property to one 
rate of taxation and another kind of property to a different rate 

distinguishing between franchises, licenses and privileges, and 
visible and tangible property, and between real and personal 
property. Nor does the amendment prohibit special legislation, 
ndeed, the greater part of all legislation is special either in the 

extent to which it operates, or the objects sought to be obtained
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by it. And when such legislation applies to artificial bodies, it 
is not open to objection if all such bodies are treated alike under 
similar circumstances and conditions, in respect to the privileges 
conferred upon them and the liabilities to which they are sub-
jected. Under the statute of New York all corporations, joint 
stock companies and associations of the same kind are subjected 
to the same tax. There is the same rule applicable to all under 
the same conditions in determining the rate of taxation. There 
is no discrimination in favor of one against another of the same 
class. Barbier v. Connolly, 113 U. S. 27, 32; Soon Hingv. 
Crowley, 113 U. S. 703, 709 ; Missouri Pacific Bailway v. 
Humes, 115 U. S. 512,523; Missouri Pacific Bailway n . Mackey, 
127 U. S. 205, 209 ; Minneapolis c&c. Bailway Co. v. Beckwith, 
129 U. S. 26, 32.”

In Giozza n . Tiernan, 148 U. S. 657, a difference in the 
amount of license required from parties carrying on different 
kinds of business, was the ground of attack upon a state stat-
ute, but the statute was sustained, and in respect to the Four-
teenth Amendment it was said (p. 662): “Nor in respect of 
taxation was the amendment intended to compel the State to 
adopt an iron rule of equality; to prevent the classification of 
property for taxation at different rates; or to prohibit legisla-
tion in that regard, special either in the extent to which it 
operates or the objects sought to be obtained by it. It is 
enough that there is no discrimination in favor of one as 
against another of the same class. Bell's Gap Railroad v. 
Pennsylvania, 134 U. S. 232; Home Insurance Co. v. New 
York, 134 U. S. 594; Pacific Express Co. v. Seibert, 142 U. 8. 
339. And due process of law within the meaning of the 
amendment is secured if the laws operate on all alike, and o 
not subject the individual to an arbitrary exercise of the pow-
ers of government. Leeper v. Texas, 139 U. S. 462.

In King n . Mullins, 171 U. S. 404, a discrimination in the 
laws of West Virginia as to the matter of forfeiture in tax 
proceedings between the owners of tracts of less than one 
thousand acres and those owning larger tracts, was challenge , 
but the court overruled the contention, saying (p. 435):

“ Another point made by the plaintiff in error is, that t e
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provision of the constitution of Virginia, exempting tracts of 
less than one thousand acres from forfeiture is a discrimina-
tion against the owners of tracts containing one thousand 
acres or more, which amounts to a denial to citizens or land-
owners of the latter class of the equal protection of the laws. 
We do not concur in this view. The evil intended to be reme-
died by the constitution and laws of West Virginia was the 
persistent failure of those who owned or claimed to own large 
tracts of land, patented in the last century, or early in the 
present century, to put them on the land books, so that the 
extent and boundaries of such tracts could be easily ascertained 
by the officers charged with the duty of assessing and collect-
ing taxes. Where the tract was a small one, the probability 
was that it was actually occupied by some one, and its extent 
or boundary could be readily ascertained for purposes of as-
sessment and taxation. We can well understand why one pol-
icy could be properly adopted as to large tracts which the 
necessities of the public revenue did not require to be pre-
scribed as to small tracts. The judiciary should be very re-
luctant to interfere with the taxing systems of a State, and 
should never do so unless that which the State attempts to 
do is in palpable violation of the constitutional rights of the 
owners of property. Under this view of our duty, we are 
unwilling to hold that the provision referred to is repugnant 
to the clause of the Fourteenth Amendment forbidding a de-
nial of the equal protection of the laws.”

See also Pacific Express Company v. Seibert, 142 U. S. 339; 
Thomas v. Gay, 169 U. S. 264. Text-books affirm the same 
doctrine. Burroughs on Taxation, sec. .56, says : “ The rule is, 
that the legislature may select the subjects of taxation in their 
iscretion; ” and in Cooley on Taxation, chap. 6, p. 124, it is 

said. There is no imperative requirement that taxation shall 
e equal. . , . The legislature must decide when and how 

an for what public purposes a tax shall be levied, and must 
se ect the subjects of taxation. This is legislative, and the 
egis ative conclusion in the premises must be accepted as 

proper and final.”
Gilman v. Sheboygan City, 2 Black, 510, is not in conflict



480 OCTOBER TERM, 1901.

Opinion of the Court.

with these views. True, in that case a tax levied for a special 
purpose by the city was adjudged void on the ground that it 
was levied exclusively on real property, but the decision was 
placed upon a conflict with the constitution of the State as in-
terpreted by its Supreme Court. In other words, the Supreme 
Court of the State having in several cases held that such a 
discrimination avoided a tax, this court simply followed those 
decisions, saying, p. 518, that it considered itself “ bound in 
cases like this to follow the settled adjudications of the highest 
state court giving constructions to the constitution and laws 
of the State.”

In the light of these decisions if the State of Florida had 
deemed it for the best interests of its people to encourage the 
building of railroads by exempting their property from taxa-
tion, such exemption could not have been adjudged in conflict 
with the Fourteenth Amendment, even though thereby the 
burden of taxation upon other property in the State was 
largely increased. Indeed, that was the policy of the State 
prior to the constitution of 1868. And, conversely, if the State 
had subjected railroads to taxation, while exempting some 
other class of property, it would be difficult to find anything 
in the Fourteenth Amendment to overthrow its action. The 
mere fact that such legislation may operate with harshness is 
not of itself sufficient to justify the court in declaring it un-
constitutional. These matters of classification are of state 
policy, to be determined by the State, and the Federal gov-
ernment is not charged with the duty of supervising its ac-
tion.

If the State, as has been seen, has the power, in the first in-
stance, to classify property for taxation, it has the same right 
of classification as to property which in past years has escaped 
taxation. We must assume that the legislature acts according 
to its judgment for the best interests of the State. A wrong in 
tent cannot be imputed to it. It may have found that t e 
railroad delinquent tax was large, and the delinquent tax on 
other property was small and not worth the trouble of specia 
provision therefor. If taxes are to be regarded as mere de > 
then the effort of the State to collect from one debtor is no



FLORIDA CENTRAL &c. R’D CO. v. REYNOLDS. 481

Mb . Just ice  Brown , dissenting.

prejudiced by its failure to make like effort to collect from 
another. And if regarded in the truer light as a contribution 
to the support of government, then it does not lie in the mouth 
of one called upon to make bis contribution to complain that 
some other person has not been coerced into a like contribution. 
In Winona db /St. Peter Land Co. v. Minnesota, 159 U. S. 526, 
legislation of Minnesota for the collection of delinquent taxes 
on real estate was challenged because of a lack of similar legis-
lation in respect to personal property, but the challenge was 
overruled, the court saying (p. 539):

“ This statute rests on the assumption that, generally speak-
ing, all property subject to taxation has been reached and aims 
only to provide for those accidents which may happen under 
any system of taxation, in consequence of which here and there 
some item of property has escaped its proper burden; and it 
may well be that the legislature in view of the probabilities 
of changes in the title or situs of personal property might deem 
it unwise to attempt to charge it with back taxes, while at the 
same time, by reason of the stationary character of real estate, 
it might elect to proceed against that. At any rate, if it did 
so it would violate no provision of the Federal Constitution, 
and whether it did so or not was a matter to be determined 
finally by the Supreme Court of the State.”

Our conclusion is that, so far as the Federal Constitution is 
concerned, the legislature of Florida had the power to compel 
the collection of delinquent taxes from the railroad companies 
for the years 1879,1880 and 1881, even though it made no pro-
vision for the collection of delinquent taxes for those years on 
other property. The judgment, therefore, of the Supreme 
Court of Florida is

Affirmed.

Mr . Justic e Brow n , dissenting.

1 J ^aVe n° whatever of the validity of the act of the 
^egis ature of Florida of 1883, requiring the assessor, upon dis-
covering that any land in his county was omitted from the 
assessment roll of the three previous years, to assess the same

VOL. CLXXXIII—31
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for such, years, since this was a provision applicable to all real 
estate in his county omitted from the assessment rolls for such 
years. But the act of 1885 did not proceed upon this basis. 
It arbitrarily selects railroad properties from all other species 
of property, and requires their assessment for another three 
years prior to the three covered by the act of 1883, and there-
by, as it seems to me, denies them the equal protection of the 
laws. Under the act of 1883 all owners of real property omit-
ted from the assessment rolls of the three previous years were 
put upon an equality, and made debtors to the State for the 
taxes of those years; but to segregate railroads from all other 
delinquent property, and tax them for another three years, as 
is done by the act of 1885, seems to me to open the statutes to 
the criticism of the court, "wherein it is«said : “ Doubtless it ” (the 
Fourteenth Amendment) “would prohibit a State from select-
ing some obnoxious person and casting upon his property the 
sole burden of taxation, or a burden differing from that cast 
upon others whose property was similarly situated.”

It appears quite immaterial that under the act of 1883 the 
property was to be assessed by the county assessors, and in the 
act of 1885 by the State Comptroller. The wrong done to the 
railway company is not in the selection of an agent to collect 
the taxes, but in the selection of a specially odious tax, namely, 
for antecedent years, and imposing it upon one class of delin-
quents alone. If, for instance, a license tax, varying in amount, 
were imposed upon a dozen different occupations, and by an-
other act, subsequently passed, were made retroactive for three 
years, could the legislature by still another act, made applica-
ble only to those employed in one out of these twelve occupa-
tions, make such act retroactive for another three years, without 
denying to those engaged in that occupation the equal protec-
tion of the laws ?

I do not wish to be understood as saying that the State may 
not impose a specific and even a discriminating tax upon rail-
ways, but after the liability to the State of all real property 
owners has once been established, and all placed upon the same 
footing, I do not think a particular species of property can e 
arbitrarily taken and subjected to a discriminating tax for a
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series of years, during which, and upon the ground that, the 
state officers had neglected their duty. If state railway taxes 
may be made retroactive for three years, and again for another 
three years, I see no reason why this method of taxation may 
not be continued indefinitely so long as any property remains 
from which it may be collected. This kind of discrimination 
seems to be measurable only by the rapacity of the legislature.

McCHORD v. LOUISVILLE AND NASHVILLE RAIL-
ROAD COMPANY.

McCHORD v. LOUISVILLE, HENDERSON AND ST. 
LOUIS RAILWAY COMPANY.

McCHORD v. CHESAPEAKE AND OHIO RAILWAY 
COMPANY.

McCHORD v. SOUTHERN RAILWAY COMPANY IN 
KENTUCKY.

McCHORD v. CINCINNATI, NEW ORLEANS AND 
TEXAS PACIFIC RAILWAY COMPANY.

app eal s  fro m the  cir cui t  court  of  the  uni ted  sta tes  fo r  th e  
DISTRICT OF KENTUCKY.

Nos. 141,142,143,144,145. Argued January 7, 8,1901.—Decided January 6,1902.

By the decrees in these cases, the Railroad Commission of the Common-
wealth of Kentucky was enjoined from proceeding to fix rates under a 
certain act of the General Assembly charged to be unconstitutional, the 
ground of equity jurisdiction being threatened multiplicity of suits, and 
irreparable injury.
his court, being of opinion that under the Kentucky statutes the duty of 
en orcing the rates it might fix vested in the Railroad Commission, held 

at none of the alleged consequences could be availed of as threatened 
Before the rates were fixed at all.

The se  are appeals from the final decrees of the Circuit Court 
0 e United States for the District of Kentucky, perpetually
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enjoining Charles C. McChord and others, railroad commission-
ers of the State of Kentucky, from doing any of the things 
required by, or from taking any action whatever against com-
plainants under a certain act of the general assembly of the 
Commonwealth of Kentucky, approved March 10, 1900, c. 2, 
which is entitled and reads as follows :

“ An act to prevent railroad companies or corporations own-
ing and operating a line or lines of railroad and its officers, 
agents, and employés from charging, collecting, or receiving 
extortionate freight or passenger rates in this Commonwealth, 
and to further increase and define the duties and powers of the 
railroad commission in reference thereto, and prescribing the 
manner of enforcing the provisions of this act and penalties for 
the violation of its provisions.

“Be it enacted by the General Assembly of the Common-
wealth of Kentucky :

“ Sec . 1. When complaint shall be made to the railroad com-
mission accusing any railroad company or corporation of charg-
ing, collecting or receiving extortionate freight or passenger 
rates over its line or lines of railroad in this Commonwealth, 
or when said commission shall receive information or have rea-
son to believe that such rate or rates are being charged, col-
lected or received, it shall be the duty of said commission to 
hear and determine the matter as speedily as possible. They 
shall give the company or corporation complained of not less 
than ten days’ notice, by letter mailed to an officer or employé 
of said company or corporation, stating the time and place of 
the hearing of same ; also the nature of the complaint or mat-
ter to be investigated, and shall hear such statements, argu-
ments or evidence offered by the parties as the commission may 
deem relevant ; and should the commission determine that the 
company or corporation is, or has been, guilty of extortion, said 
commission shall make and fix a just and reasonable rate, toll 
or compensation which said railroad company or corporation 
may charge, collect or receive for like services thereafter ren-
dered. The rate, toll or compensation so fixed by the commis-
sion shall be entered and be an order on the record book o 
their office and signed by the commission, and a copy thereo
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mailed to an officer, agent or employé of the railroad company 
or corporation affected thereby, and shall be in full force and 
effect at the expiration of ten days thereafter, and may be re-
voked or modified by an order likewise entered of record. And 
should said railroad company or corporation, or any officer, 
agent or employé thereof charge, collect or receive a greater or 
higher rate, toll or compensation, for like services thereafter 
rendered than that made and fixed by said commission, as 
herein provided, said company or corporation, and said officer, 
agent or employé shall each be deemed guilty of extortion, and 
upon conviction, shall be fined for the first offence in any sum 
not less than five hundred dollars nor more than one thousand 
dollars, and upon a second conviction, in any sum not less than 
one thousand dollars nor more than two thousand dollars, and 
for third and succeeding convictions in any sum not less than 
two thousand dollars nor more than five thousand dollars.

“Sec . 2. The circuit court of any county into or through 
which the line or lines of road carrying such passenger or 
freight, owned or operated by said railroad, and the Franklin 
circuit court, shall have jurisdiction of the offence against the 
railroad company or corporation offending, and the circuit 
court of the county where such offence may be committed by 
said officer, agent or employé, shall have jurisdiction in all 
prosecutions against said officer, agent or employé.

“ Sec . 3. Prosecutions under this act shall be by indictment.
“ Sec . 4. All prosecutions under this act shall be commenced 

within two years after the offence shall have been committed.
‘ Sec . 5. In making said investigation said commission may, 

when deemed necessary, take the depositions of witnesses be-
fore an examiner or notary public, whose fees shall be paid by 
the State, and upon the certificate of the chairman of the com-
mission, approved by the governor, the auditor shall draw his 
warrant upon the treasurer for its payment.”

Al] the bills sought the same relief, and their averments, ex-
cepting those in respect of alleged contracts with the State in 
re ation to rates set up in the bills of the Louisville and Nash- 
vi e Railroad Company and of the Cincinnati, New Orleans and 

exas Pacific Railway Company, were in substance the same.
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The act of March 10, 1900, was set out in full ; its provisions 
recapitulated ; and complainants’ view of the legal effect thereof 
given. The third paragraph was : “ All of your orator’s rates 
charged, collected or received within the State of Kentucky 
are just and reasonable and have not been sufficient for many 
years to give it a fair return upon the reasonable value of its 
investment, notwithstanding it has at all times operated its 
property with the strictest economy and in the most skillful 
manner.”

It was then averred that it was the duty of the railroad com-
mission to see that the laws relating to all railroads, except 
street, were faithfully executed, and to exercise a general super-
vision over the railroads of the State ; that its functions were 
administrative ; that it was not established as a court ; and that 
under the state constitution it could not be permitted to exer-
cise judicial powers. That all common carriers were subject 
only to the requirement that their rates should be just and 
reasonable, and they were in case of controversy entitled to 
have the judgment of the courts on that question, but that the 
act referred to singled out railroad corporations and deprived 
them of any opportunity to have a judicial determination of 
the reasonableness of their rates when disputed ; substituted 
the non-judicial determination of the railroad commission ; and 
subjected them to penalties, there being no infliction of penal-
ties provided as to other common carriers. That if defendants 
be permitted to proceed under the act, each complainant “ will 
be compelled to charge the rates fixed by them without any 
opportunity for a judicial investigation and determination as 
to their reasonableness, and it will thus be deprived of the law-
ful use of its property and in substance and effect of its prop* 
erty itself without due process of law, and will also be denied 
the equal protection of the laws, in violation of section 1 of 
article 14 of the amendments to the Constitution of the United 
States.”

It was further averred that the act was in conflict wit 
clause 3 of section 8 of article I of the Constitution of the 
United States, giving Congress the exclusive power to regulate 
commerce among the States, and with the acts of Congress in 
that behalf.



McCHORD v. LOUISVILLE & NASHVILLE R’D CO. 487

Statement of the Case.

The bills then continued:
“And defendants have called for and obtained from your 

orator a list of rates fixed and charged by it for transportation 
of freight and passengers over its railroads in the State of 
Kentucky for the purpose of considering whether or not they 
shall be altered and reduced in accordance with the terms of 
said act, and are giving it out in speeches and interviews that 
they intend to proceed at once under said act, and unless re-
strained by the order of this court defendants will proceed at 
once to hear and determine complaints under said act, although 
the same is in contravention of the Constitution of the United 
States in all the particulars hereinabove set out, and is there-
fore null and void, and will proceed thereupon to reduce' your 
orator’s rates to such as they think your orator should charge, 
and will thereafter at pleasure modify and still further reduce 
the rates so fixed, and if your orator does not observe the rates 
so fixed, no matter how unjustly and unreasonably low, your 
orator will be subjected to innumerable prosecutions through-
out the State of Kentucky for failing to comply with such rates 
fixed in this unconstitutional manner, and it will be subjected 
to innumerable suits by consignors and consignees, who will 
claim the right to ship at said rates so unconstitutionally fixed 
and to sue for any excess they may be charged over said rates, 
though rightfully charged, and at the same time all your ora-
tor’s officers and agents and servants, though perfectly inno-
cent of any offence and though merely assisting your orator to 
maintain its constitutional rights, will be indicted, prosecuted, 
and heavily fined, to the great demoralization of the public ser-
vice which your orator is bound to render, and so it is, unless 
said defendants are restrained by the order of this court from 
proceeding under said act, your orator’s contract rights will be 
impaired, it will be deprived of its property without due process 
of law, denied the equal protection of the law, and subjected 
to great and irreparable wrong and injury and to a vast multi-
plicity of prosecutions and actions in the courts of said State.”

The cases were disposed of on demurrer.
The constitution of the State of Kentucky provided :

§ 209. Railroad commission—Number—Qualifications—
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Powers—Election—Term of office—Removal of.—A commis-
sion is hereby established, to be known as ‘ The Railroad Com-
mission,’ which shall be composed of three commissioners. 
During the session of the general assembly which convenes in 
December, eighteen hundred and ninety-one, and before the 
first day of June, eighteen hundred and ninety-two, the gov-
ernor shall appoint, by and with the advice and consent of the 
senate, said three commissioners, one from each superior court 
district as now established, and said appointees shall take their 
office at the expiration of the terms of the present incumbents. 
The commissioners so appointed shall continue in office during 
the term of the present governor, and until their successors are 
elected and qualified. At the regular election in eighteen hun-
dred and ninety-five, and every four years thereafter, the com-
missioners shall be elected, one in each superior court district, 
by the qualified voters thereof, at the same time and for the 
same term as the governor. No person shall be eligible to said 
office unless he be, at the time of his election, at least thirty 
years of age, a citizen of Kentucky two years, and a resident 
of the district from which he is chosen one year, next preced-
ing his election. Any vacancy in this office shall be filled as 
provided in section one hundred and fifty-two of this constitu-
tion. The general assembly may, from time to time, change 
said districts so as to equalize the population thereof; and 
may, if deemed expedient, require that the commissioners be 
all elected by the qualified voters of the State at large. And 
if so required, one commissioner shall be from each district. 
No person in the service of any railroad or common carrier 
company or corporation, or of any firm or association conduct-
ing business as a common carrier, or in anywise pecuniarily in-
terested in such company, corporation, firm or association, or 
in the railroad business, or as a common carrier, shall hold sue 
office. The powers and duties of the railroad commissioners 
shall be regulated by law ; and until otherwise provided by law, 
the commission so created shall have the same powers and ju 
risdiction, perform the same duties, be subject to the same reg 
ulations, and receive the same compensation, as now conferre , 
prescribed and allowed by law to the existing railroad com
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missioners. The general assembly may, for cause, address any 
of said commissioners out of office by similar proceedings as in 
the case of judges of the Court of Appeals ; and the general 
assembly shall enact laws to prevent the nonfeasance and mis-
feasance in office of said commissioners, and to impose proper 
penalties therefor.”

“ § 218. Penalty for charging more for short than long haul— 
Power of commission.—It shall be unlawful for any person or 
corporation, owning or operating a railroad in this State, or any 
common carrier, to charge or receive any greater compensation 
in the aggregate for the transportation of passengers, or of prop-
erty of like kind, under substantially similar circumstances and 
conditions, for a shorter than for a longer distance over the 
same line, in the same direction, the shorter being included 
within the longer distance ; but this shall not be construed as 
authorizing any common carrier, or person or corporation, own-
ing or operating a railroad in this State, to receive as great com-
pensation for a shorter as for a longer distance: Provided, 
Ihat upon application to the railroad commission, such common 
carrier, or person, or corporation owning or operating a railroad 
in this State, may, in special cases, after investigation by the 
commission, be authorized to charge less for longer than for 
shorter distances for the transportation of passengers, or prop-
erty ; and the commission may, from time to time, prescribe 
the extent to which such common carrier, or person or corpora-
tion, owning or operating a railroad in this State, may be re-
lieved from the operations of this section.”

The following are sections of the General Laws of Kentucky 
of 1894:

§ 816. Extortion—what is.—If any railroad corporation shall 
c arge, collect or receive more than a just and reasonable rate 
o toll or compensation for the transportation of passengers or 
reight in this State, or for the use of any railroad car upon its 
rac , or upon any track it has control of, or the right to use in 

is State, it shall be guilty of extortion.
discrimination—what is.—If any corporation en-

gage in operating a railroad in this State shall, directly or in- 
rect y, by any special rate, rebate, drawback or other device,
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charge, demand, collect or receive from any person a greater or 
less compensation for any service rendered in the transportation 
of passengers or property than it charges, demands, collects or 
receives from any other person for doing for him a like and 
contemporaneous service in the transportation of a like kind of 
traffic, it shall be deemed guilty of unjust discrimination.

“ § 818. Preference or advantage forbidden—Rules defining 
same quantity of freight.—It shall be unlawful for any corpora-
tion to make or give any undue or unreasonable preference or 
advantage to any particular person or locality, or any particular 
description of traffic, in any respect whatever, in the transporta-
tion of a like kind of traffic; or to subject any particular person, 
company, firm, corporation or locality, or any particular descrip-
tion of traffic, to any undue or unreasonable prejudice or disad-
vantage. . . .

“ § 819. Penalty in damages for extortion, discrimination, 
preference—Jurisdiction—Duty of commission—Limitation.— 
Any railroad corporation that shall be guilty of extortion or 
unjust discrimination, or of giving to any person or locality, or 
to any description of traffic, an undue or unreasonable preference 
or advantage, shall, upon conviction, be fined for the first offence 
in any sum not less than five hundred dollars nor more than one 
thousand dollars; and, upon a second conviction, in any sum not 
less than five hundred dollars nor more than two thousand dol-
lars ; and, upon a third conviction, in any sum not less than two 
thousand dollars nor more than five thousand dollars. The cir-
cuit court of any county into or through which the line of rai - 
road may run, owned or operated by the corporation allege 
to be guilty as aforesaid, and the Franklin circuit court, sha 
have jurisdiction of the offence, which shall be prosecuted by 
indictment, or by action in the name of the Commonwealt , 
upon information filed by the board of railroad commissioners; 
and such railroad corporation shall also be liable in damages to 
the party aggrieved to the amount of damages sustaine , o- 
gether with cost of suit and reasonable attorneys’ fees to e 
fixed by the court. Indictments under this section shall be ma 
only upon the recommendation or request of the railroad com. 
mission, filed in the court having jurisdiction of the o ence,
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and all prosecutions and actions under this law shall be com-
menced within two years after the offence shall have been com-
mitted, or the cause of action shall have accrued.

“§820. Long and short haul over same road—Penalty—Ju-
risdiction of courts—Duty of commission.—If any person own-
ing or operating a railroad in this State, or any common carrier, 
shall charge or receive any greater compensation in the aggre-
gate for the transportation of passengers or property of like kind, 
under substantially similar circumstances and conditions, for a 
shorter than for a longer distance, over the same line in the same 
direction, the shorter being included within the longer distance, 
such person shall, for each offence, be guilty of a misdemeanor, 
and fined not less than one hundred nor more than five hundred 
dollars, to be recovered by indictment in the Franklin circuit 
court, or the circuit court of any county into or through which the 
railroad or common carrier so violating runs or carries on its busi-
ness. Upon complaint made to the railroad commission that any 
railroad or common carrier has violated the provisions of this sec-
tion, it shall be the duty of the commission to investigate the 
grounds of complaint, and if, after such investigation, the commis-
sion deems it proper to exonerate the railroad or common carrier 
from the operation of the provisions of this section, an order in 
writing to that effect shall be made by the commission, and a 
copy thereof delivered to the complainant and the railroad or 
common carrier, and the same shall be published as a part of 
the report of the commission; and after such order, the railroad 
or carrier shall not be prosecuted or fined on account of the 
complaint made. If the commission, after investigation, fails 
to exonerate the railroad or carrier from the operation of the 
provisions of this section, an order in writing to that effect shall 
be made by the commission, and a copy thereof delivered to the 
complainant, and the railroad or common carrier, and the same 
shall be published as a part of the report of the commission; 
and after such order, it shall be the duty of the commission to 
nrnish a statement of the facts, together with a copy of its 

order, to the grand jury of any county, the circuit court of 
which has jurisdiction, in order that the railroad company or 
carrier may be indicted for the offence; and the commission
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shall use proper efforts to see that such company or carrier is 
indicted and prosecuted.

“ § 821. Three commissioners—Duties.—There is established 
a department in the state government to be known as the rail-
road commission, which shall be composed of three commis-
sioners, one of whom shall act as chairman, and whose duty it 
shall be to see that the laws relating to all railroads, except 
street, are faithfully executed, and to exercise a general super-
vision over the railroads of the State. Each of said commis-
sioners is authorized to administer oaths, and two of them shall 
constitute a quorum.”

“ § 826. Rates from foreign points to be examined by com-
mission—Duty of commission.—Said, commission shall examine 
all through freight rates from points out of this State to points 
into this State; and whenever they find that a through rate 
charge into or out of this State is excessive or unreasonable, or 
discriminating in its nature, they shall call the attention of the 
railroad officials in this State to the fact, and to urge them' of 
the propriety of changing such freight. And when such rates 
are not changed, it shall be the duty of said commission to pre-
sent the facts to the Interstate Commerce Commission and ap-
peal to it for relief, and they shall receive upon application the 
services of the attorney general of this State and into the condi-
tion, management, and all other matters concerning the busi-
ness of railroads in this State, so far as the same pertain to the 
relation of such railroads to the public, and whether such rail-
road corporations, their officers and employés, comply with the 
laws of the State ; and whenever it shall come to their knowl-
edge, or they shall have reason to believe, that the laws affect-
ing railroad corporations in their business relations to the pub-
lic have been violated, they shall prosecute, or cause to be prose-
cuted, the corporations or persons guilty of such violation.

“ § 827. Examination of officers and employés by commission 
—Penalty for contempt.—They shall have the power to exam-
ine, under oath, any person, or the directors, officers, agents an 
employés of any railroad corporation doing business in t 
State, concerning the management of its affairs, and to obtain 
information pursuant to this law ; and shall have power to issue
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subpoenas for the attendance of witnesses, and to administer 
oaths; and any person who shall neglect or refuse to obey the 
process of subpoenas issued by said commission, or who, being 
in attendance, shall refuse to testify, shall be deemed guilty of 
a misdemeanor, and, upon conviction thereof, shall be punished 
for each offence by a fine of not less than fifty dollars nor more 
than one hundred dollars, or by imprisonment not less than ten 
nor more than fifty days, or both, in the discretion of the jury.

“ § 828. Penalty for failing to make required reports or ob-
structing commission—Jurisdiction of courts.—Each officer, 
agent or employe failing or refusing to make, under oath, any 
report required by the commission within the time required, or 
failing or refusing to answer fully, under oath, if required, any 
inquiry propounded by the commission, or who shall, in any 
way, hinder or obstruct the commission in the discharge of its 
duty, shall be guilty of a misdemeanor, and shall be fined for 
each offence not less than five hundred nor more than one 
thousand dollars; and it shall be the duty of the commission to 
prosecute the person offending; and the Franklin circuit court, 
or the circuit court of any county through which the railroad 
runs, the officer, agent or employe of which has violated the 
provisions of this section, shall have jurisdiction of such prose-
cution ; and it shall be the duty of the Commonwealth’s attor-
ney to prosecute all indictments, actions and proceedings under 
this law.

‘ § 829. Complaints against companies—Award of Commis-
sion-Proceedings upon.—The commission shall hear and de-
termine complaints under sections eight hundred and sixteen, 
eight hundred and seventeen and eight hundred and eighteen. 
Such complaints shall be made in writing, and they shall give 

e company complained of not less than ten days’ notice of the 
line and place of the hearing of the same. They shall hear 

an reduce to writing all the evidence adduced by the parties, 
an render such award as may be proper. If the award of the 
commission be not satisfied within ten days after the same is 
ren ered, the chairman shall file a copy of said award and the 
cvi ence heard, in the office of the clerk of the circuit court of 

e county, which, under the Code of Practice, would have ju-
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risdiction of said controversy, and the clerk of* said court shall 
enter the same on the docket for trial; and summons shall be 
issued, as in other cases, against the party against whom the 
award shall have been rendered, requiring said party to appear 
in the court, within the time allowed in ordinary cases, and 
show cause why said award shall not be satisfied. If such party 
fails to appear, judgment shall be rendered by default, and the 
same proceedings had thereon as in other ordinary cases. If a 
trial is demanded the case shall be tried, in all respects, as other 
ordinary cases in which the same amount is involved, except 
that no evidence shall be introduced by either party except 
that heard by the commission, except such as the court shall be 
satisfied, by sworn testimony, could not have been produced be-
fore the commission by the exercise of reasonable diligence; 
the judgment and proceedings thereon shall be the same as in 
other ordinary cases.”

J/r. Robert J. Breckenridge, Mr. David W. Baird and Jfr. 
Lewis McQuown for appellants. Mr. Aaron Kohn and Mr. 
Zach. Phelps were on their brief.

Mr. Alexander Pope Humphrey, Mr. Walker D. Himes and 
Mr. James P. Helm for appellees. Mr. Edward Colston, Mr. 
H. W. Bruce, Mr. Helm Bruce, Mr. Thomas Kennedy Helm, 
Mr. W. H. Wadsworth and Mr. A. M. T. Cochran were on 
their brief.

Mr . Chief  Justice  Full er , after stating the case, delivered 
the opinion of the court.

By the decrees the Railroad Commission of the Common-
wealth of Kentucky was permanently restrained from proceed-
ing under the act of March 10,1900, which was alleged and 
held to be unconstitutional.

Conceding that the mere fact that a duly enacted law is un-
constitutional does not entitle a party to relief by injunction 
against proceedings in compliance therewith, it is contende 
that ground of equity jurisdiction existed here in the want o
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adequate remedy by the ordinary processes of law for the threat-
ened consequences of the exercise of the power to fix rates in 
multiplicity of suits and irreparable injury.

It is insisted that, according to the terms of the act, the or-
der of the Commission fixing the rate, toll or compensation 
which the railroad companies may charge, is self-executing, 
and that no duty to enforce it is imposed on the Commission; 
that the companies are shut up by the act, to the final deter-
mination of the Commission that they have charged more than 
a just and reasonable rate, and that on the trial of indictments 
for failure to observe the rates made by the Commission, the 
courts cannot entertain any inquiry as to the reasonableness of 
the rates so fixed because such inquiry is unwarranted by the 
statute, and because such an investigation would be illusory 
and worthless. And that even if the question of constitution-
ality could be raised in defence, yet that if such order be per-
mitted to be entered of record, and notified as provided, the 
companies, if they do not comply, will be at once exposed to 
innumerable prosecutions, and to financial ruin by the accumu-
lation of penalties before a judicial decision as to the validity 
of the statute could be had, if it should then happen that the 
statute is upheld.

However all this may be, we think it is not to be doubted 
that these bills cannot be maintained if it appear that the Com-
mission is charged with the duty of enforcing the orders it may 
enter fixing rates. The objection that before this is done, the 
Commission is required to exercise judicial functions in deter-
mining that the companies have charged or received more than 
a just and reasonable rate, goes to the validity of the act. The 
xing of rates is essentially legislative in its character, and the 

general rule is that legislative action cannot be interfered with 
by injunction.

It is true that in Stone v. Farmer^ Loan db Trust Company, 
U. S. 307, the suit was brought to enjoin the railroad com-

mission of Mississippi from proceeding under the provisions of 
a cer am statute therein mentioned against a railroad company, 

u t e question of jurisdiction does not seem to have been 
raise . The case was considered on its merits and the bill di-
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rected to be dismissed. Mr. Chief Justice Waite, speaking for 
the court, among other things, said: “As yet the commissioners 
have done nothing. There is, certainly, much they may do in 
regulating charges within the State, which will not be in conflict 
with the Constitution of the United States. It is to be pre-
sumed they will always act within the limits of their constitu-
tional authority. It will be time enough to consider what may 
be done to prevent it when they attempt to go beyond.”

In New Orleans Waterworks Co. v. New Orleans, 164 U. S. 
471, 472, the general rule was stated and applied, and Mr. Jus-
tice Harlan, who delivered the opinion of the court, said: “ We 
repeat that when the city council shall pass an ordinance that 
infringes the rights of the plaintiff, and is unconstitutional and 
void as impairing the obligation of its contract with the State, 
it will be time enough for equity to interfere, and, by injunction 
to prevent the execution of such ordinance. If the ordinances 
already passed are in derogation of the plaintiff’s contract rights, 
their enforcement can be prevented by appropriate proceedings 
instituted directly against the parties who seek to have the ben-
efit of them. This may involve the plaintiff in a multiplicity of 
actions. But that circumstance cannot justify any such decree 
as it asks.”

The rule was also applied by Mr. Justice Field in Alpers v. 
San Francisco, 32 Fed. Rep. 503, where complainant sought an 
injunction to restrain the passage of an ordinance which he al-
leged would impair the obligation of a contract he had with the 
city. Mr. Justice Field said: “This no one will question as 
applied to the power of the legislature of the State. The sug-
gestion of any such jurisdiction of the court over that body 
would not be entertained for a moment. The same exemption 
from judicial interference applies to all legislative bodies, so far 
as their legislative discretion extends. . . . The courts can-
not in the one case forbid the passage of a law nor in the other 
the passage of a resolution, order or ordinance. If by either 
body, the legislature or the board of supervisors, an unconstitu-
tional act be passed, its enforcement may be arrested. The par-
ties seeking to execute the invalid act can be reached by t e 
courts, while the legislative body of the State or of the munici-
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pality, in the exercise of its legislative discretion, is beyond 
their jurisdiction. The fact that in either case the legislative ac-
tion threatened may be in disregard of constitutional restraints, 
and impair the obligation of a contract, as alleged in this case, 
does not affect the question. It is legislative discretion which 
is exercised, and that discretion, whether rightfully or wrong-
fully exercised, is not subject to interference by the judiciary.”

In Southern Pacific Company v. Board of Bailroad Com-
missioners, 78 Fed. Rep. 236, the law of California provided 
that the commissioners might “ enforce their decisions and 
correct abuses through the medium of the courts; ” and, in 
substance, that after the rate was made by the commission, a 
copy of the order should be served on the corporation affected 
thereby, and that twenty days thereafter the rate should take 
effect. A bill was filed before the twenty days had expired, 
and Mr. Justice McKenna, then Circuit Judge, held, that it 
was the duty of the commissioners to enforce the rate, and 
that an injunction would lie. The railroad commission had 
made an order reducing the grain rates of the company eight 
per cent, and had passed a resolution declaring that its gen-
eral charges were twenty-five per cent too high, and that 
“ this board proceed at once to adopt a revised schedule of 
rates in accordance herewith in order that the same may be 
in force before January 1, 1896.” The court enjoined the en-
forcement of the eight per cent reduction, which had already 
been made, but declined to restrain the twenty-five per cent 
reduction, because no decisive action had been taken.

Reading the various sections of the General Statutes of Ken-
tucky, set forth in the statement preceding this opinion, as in 
pari materia with the act of March 10, 1900, which should be 
one since they are parts of one system, having the same gen-

eral objects in view, we think it apparent that the duty devolves 
on the Commission to enforce the rates it may fix under the lat-
ter act. By section 816, extortion was defined to be charging 
more than a just and reasonable rate. Section 817 defined 
unjust discrimination, and section 818 forbade undue or unrea-
sonable preference.

ection 819 denounced the same penalties on conviction of 
vol . clxx xiii —32
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the offence of extortion, or of unjust discrimination, or of un-
reasonable preference, and provided for prosecution by indict-
ment, or by action in the name of the Commonwealth, on 
information filed by the board of railroad commissioners ; that 
the railroad companies should be liable in damages to the party 
aggrieved ; and also that prosecution by indictment should only 
be had on the recommendation or request of the railroad com-
mission.

By section 829 the Commission was empowered to hear and 
determine complaints under sections eight hundred and sixteen, 
eight hundred and seventeen and eight hundred and eighteen, 
and to enforce their awards in the courts..

The duty was imposed on the Commission to initiate indict-
ments under section 820 for charging greater compensation, in 
the aggregate, for a shorter than for a longer haul.

Section 821 made it the duty of the Commission to see that 
the laws relating to railroads should be faithfully executed, 
and to exércise a general supervision over the railroads of the 
State.

So that unless the act of March 10, 1900, operated to repeal 
the provisions of the prior law, by withdrawing from the Com-
mission the duty of enforcing the rates it might fix, it was its 
duty so to do, and indictments were to be found at its instance.

Section 816 read thus : “ If any railroad corporation shall 
charge, collect or receive more than a just and reasonable rate 
of toll or compensation for the transportation of passengers or 
freight in this State, or for the use of any railroad car upon 
its track, or upon any track it has control of, or the right to 
use in this State, it shall be guilty of extortion.”

In Louisville <& Nashville Railroad Co. n . Commonwealth, 99 
Ky. 132, this section was considered. The court held that the 
section could not be enforced as a penal statute for want o 
certainty, and said :

“ That this statute leaves uncertain what shall be deeme a 
4 just and reasonable rate of toll or compensation,’ cannot e 
denied, and that different juries might reach different cone u 
sions, on the same testimony, as to whether or not an offence 
has been committed, must also be conceded.
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“ The criminality of the carriers act, therefore, depends on 
the jury’s view of the reasonableness of the rate charged ; and 
this latter depends on many uncertain and complicated ele-
ments.

“That the corporation has fixed a rate which it considers 
will bring it only a fair return for its investment does not alter 
the nature of the act. Under this statute it is still a crime, 
though it cannot be known to be such until after an investiga-
tion by a jury, and then only in that particular case, as another 
jury may take a different view, and, holding the rate reason-
able, find the same act not to constitute an offence. There is 
no standard whatever fixed by the statute, or attempted to be 
fixed, by which the carrier may regulate its conduct; and it 
seems clear to us to be utterly repugnant to our system of 
laws to punish a person for an act, the criminality of which 
depends, not on any standard erected by the law which may be 
known in advance, but on one erected by a jury. And espe-
cially so as that standard must be as variable and uncertain as 
the views of different juries may suggest, and as to which noth-
ing can be known until after the commission of the crime.”

The court referred to and quoted from Chicago, Burlington 
&c. Bailroad v. Jones, 149 Illinois, 361, and Chicago <&c. Bait- 
road v. The People, 11 Illinois, 443, in which it was held under 
a similar statute that the want of certainty in lack of reference 
to a standard under its first section was obviated by its eighth 
section providing for the making by the railroad and warehouse 
commissioners of schedules of reasonable and maximum rates, 
which, being done, the Supreme Court of Illinois said, “ there 
will be a standard of what is fair and reasonable, and the stat-
ute can be conformed to and obeyed.”

Such being the state of the law, the act of March 10,1900, 
was passed.

The mischief to be cured in respect of extortion as defined 
y section 816 was the want of certainty, and the remedy pro- 

V1 ed was the fixing of the rates by the railroad commission.
n so providing, the act, while repeating many of the provi-

sions of section 819, did, indeed, omit reference to an action by 
waji of information, and to liability in damages, and it also
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omitted the provision that indictments should be made only on 
the recommendation or request of the railroad commission, but 
it does not, therefore, follow that it was the legislative inten-
tion, without any expression thereof in terms, to repeal so im-
portant a provision.

Was the provision repealed by necessary implication? “We 
say by necessary implication, for it is not sufficient to establish 
that subsequent laws cover some or even all of the cases pro-
vided for by it (the prior law) ; for they may be merely affirm-
ative, or cumulative, or auxiliary.” Story, J., Wood v. United 
States, 16 Pet. 342, 362.

Repeals by implication are not favored, and are only allowed 
to the extent that repugnancy exists, and in order to give an 
act not clearly intended as a substitute for an »earlier one, the 
effect of repealing it, the implication of the intention to do so 
must necessarily flow from the language used, bearing in mind 
the necessity and occasion of the law. And where it is plain 
that the new law is in aid of the purposes of the old law, the 
latter will not be held to be abrogated except so far as there is 
palpable inconsistency.

We do not think that it was intended to repeal the provision 
of section 819 requiring indictments to be found only on the 
recommendation or request of the Commission, and still less 
that it was intended to circumscribe in this particular the gen-
eral duty of the Commission to see that the laws relating to 
railroads should be faithfully executed.

Dealing, as we are, with the statutes of Kentucky, we are 
gratified to find these views confirmed by the Court of Appeals 
of that Commonwealth in Illinois Central Railroad Company 
v. Commonwealth, decided October 25, 1901, its opinion having 
been furnished us at the close of the argument, and since re-
ported in 64 S. W. Rep. 975.

In that case the railroad company was indicted under sec-
tion 820, and fined for charging more for a shorter than a longer 
haul. The indictment was returned before the railroad com 
mission had determined whether the company should be ex 
onerated as provided by that section. The judgment was re-
versed, and Hobson, J., speaking for the court, said :
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“ In the construction of statutes the cardinal aim of the court 
is to arrive at the intention of the legislature. The court will 
presume that the legislature meant something by all the pro-
visions of the statute, and will endeavor to give them all a fair 
effect. If the legislature had intended indictments to be found 
for each offence, regardless of action by the railroad commis-
sion, we see no reason why the section might not have stopped 
with the first sentence defining the offence and providing for 
its punishment, for by the next section (821) it is made the duty 
of the Commission ‘ to see that the laws relating to all rail-
roads, except street, are faithfully executed; ’ and under this 
provision it would be the duty of the Commission to see to 
violations of the preceding section. . . . From the section 
as a whole it is clear that the legislature had in mind providing 
for the exoneration of the railroad from its provisions in proper 
cases and exempting the carrier from criminal liability to this 
extent. It therefore provided for an investigation by the rail-
road commission, a determination by it whether it deemed it 
proper to exonerate the railroad and for the enforcement of its 
decision by indictment by the grand jury in case the railroad 
was not exonerated. To allow the carrier to be indicted in ad-
vance of any action by the railroad commission under this sec-
tion would be to deprive it of all opportunity for exoneration. 
The legislature had no such result in mind, but clearly aimed to 
secure to the carrier a hearing on this question.

“ The long and short haul matter is only another form of un-
due discrimination and preference, which are provided for by 
section 819, and indictments under this section can only be had 
upon the recommendation of the railroad commission. This 

as been a settled legislative policy, as shown by the act of 
pril 6,1882, (see General Statutes, 1021,) which was in force 

at the time of the adoption of the constitution and the present 
s atutes. In other words, the legislature has always acted up- 
°h \e i^ea interests of the entire people of the State 
8 ou d be looked to in these matters, and that the railroad com-
mission must first determine them before the grand juries of

o State should find indictments.”
fourth section of the act of the general assembly of
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Kentucky of April 6, 1882, (Acts, 1881, p. 66, c. 790,) entitled 
“ An act to prevent extortion and discrimination in the trans-
portation of freight and passengers by railroad corporations, 
and in aid of that purpose to establish a board of railroad com-
missioners, and define its powers and duties,” set forth in the edi-
tion of the Kentucky statutes of 1887, p. 1021, and referred to 
by the court, provided for the infliction of penalties on railroad 
companies convicted of extortion or unlawful discrimination, 
and that the offender should be “ prosecuted by indictment or 
or by action in the name of the Commonwealth, upon informa-
tion filed by the board of railroad commissioners ; ” and also 
that the companies should be liable in damages to the parties 
aggrieved. The act of March 10,1900, does not appear to have 
been intended to change the settled legislative policy that in-
dictments should be found on the recommendation of the Com-
mission.

The result of these considerations is that the duty of enforc-
ing its rates rests on the Commission and that none of the con-
sequences alleged to be threatened can be set up as the basis of 
equity interposition before the rates are fixed at all. Whether 
after they are determined their enforcement can be restrained 
is a question not arising for decision on this record, and we are 
not called on to dispose of other contentions of grave import-
ance, which were pressed in argument, as if now requiring ad-
judication.

Decrees reversed and cases remanded to the Circuit Court 
with a direction to sustain the demurrers and dismiss the 
hills.
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LOUISVILLE AND NASHVILLE RAILROAD COM-
PANY v. KENTUCKY.

ERROR TO THE COURT OF APPEALS OF THE STATE OF KENTUCKY.

No. 7. Argued November 9, 1900. — Decided January 6,1902.

The question of the validity of the constitution and laws of Kentucky, un-
der which these proceedings were had, is properly before the court, whose 
consideration of it must, however, be restricted to its Federal aspect.

This court must accept the meaning of the State enactments to be that 
found in them by the state courts.

A state railroad corporation, voluntarily formed, cannot exempt itself from 
the control reserved to the State by its constitution, and, if not protected 
by a valid contract, cannot successfully invoke the interposition of Fed-
eral courts, in respect to long haul and short haul clauses in a state con-
stitution, simply on the ground that the railroad is property.

A contract of exemption from future general legislation unless it is given 
expressly or follows by implication equally clear' with express words, can-
not be deemed to exist.

A railroad charter is taken and held subject to the power of the State to 
regulate and control the grant in the interest of the public.

Interference with the commercial power of the general government to be 
unlawful must be direct.

At  the January term, 1895, of the Marion County circuit 
court of the State of Kentucky, an indictment was found against 
the Louisville and Nashville Railroad Company, a corporation 
of the State of Kentucky, for an alleged violation of section 218 
of the constitution of the State, and section 820 of the Ken-
tucky statutes, in charging more for the transportation of coal 
from Altamont, Kentucky, to Lebanon, Kentucky, than to Louis-
ville and Elizabethtown, Kentucky, over railroads which the 
company were operating under its charter. The indictment 
alleged that it was filed upon the recommendation of the state 
railroad commission. The trial resulted in a judgment of con-
viction and a fine of' $300, which, on appeal, was, on May 20, 
1899, affirmed by the Court of Appeals. From that judgment 
of the Court of Appeals a writ of error was allowed by the Chief 

ustice of that court on June 28,1899, and the case was brought 
to this court.
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Mr. William Lindsay for plaintiff in error. Mr. Walker D. 
Hines and Mr. H W. Bruce were on his brief.

Mr. H. W. Hires filed a brief for defendant in error.

Mr . Justice  Shir as , after making the above statement, deliv-
ered the opinion of the court.

This case is here on a writ of error to a judgment of the Court 
of Appeals of the State of Kentucky, affirming a judgment of 
the circuit court of Marion County, Kentucky, sentencing the 
Louisville and Nashville Railroad Company to a fine of $300 for 
an alleged violation of a statute of that State, which declares, 
among other things, that it shall be unlawful for any person or 
corporation owning or operating a railroad in the State to charge 
or receive any greater compensation in the aggregate for the 
transportation of passengers, or of property of like kind, under 
substantially similar circumstances and conditions, for a shorter 
than for longer distance, over the same line, in the same direc-
tion, the shorter being included in the longer distance.

This statute is based upon section 218 of the constitution of 
the State of Kentucky, adopted in 1891. The statute which is 
section 820 of the Kentucky statutes and section 218 of the con-
stitution are set forth in full in the report of the case of Me Chord 
and others v. Louisville <& Nashville Railroad, and cognate 
cases, ante 483, and need not be here copied at length.

Those cases were here on appeal from final decrees of the 
Circuit Court of the United States for the District of Kentucky, 
enjoining the railroad commission of the State from enforcing 
against the complainants, of which the' Louisville and hi ashville 
Railroad Company, the plaintiff in error in the present case, 
was one, the provisions of an act of the Commonwealth of Ken 
tucky, approved March 10, 1900, entitled “ An act to preven 
railroad companies or corporations owning and operating a me 
or lines of railroad, and its officers, agents and employés, from 
charging, collecting, or receiving extortionate freight or pas 
sen ger rates in this commonwealth, and to further increase an 
define the duties and powers of the railroad commission in re
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erence thereto, and prescribing the manner of enforcing the 
provisions of this act and penalties for the violation of its pro-
visions.”

The occasion of the passage of this act of March 10,1900, 
was a decision of the Court of Appeals of Kentucky holding 
that section 816, which declared that any railroad company 
which should charge and collect more than a just and reasona-
ble rate of toll or compensation for the transportation of passen-
gers or freight in that State, was guilty of extortion, could not 
be enforced as a penal statute for want of certainty. Louisville 
(& Nashville Railroad v. Commonwealth, 99 Ky. 132.

The effort was made in the Circuit Court of the United 
States, and successfully, to have it held that by the said act of 
March 10, 1900, section 819, in so far as it provided an action 
by way of information, and for liability in damages, and that 
indictments should be made only on the recommendation or 
request of the railroad commission, was repealed by necessary 
implication ; and that accordingly the order of the commission, 
fixing the rate, toll or compensation they may charge, was self-
executing, and that no duty to enforce it was imposed on the 
commission ; that the railroad companies were shut up by the 
act to the final determination of the commission that they have 
charged more than a just and reasonable rate ; that on the trial 
indictments for failure to observe the rates made by the com-
mission, the courts cannot entertain any inquiry as to the rea-
sonableness of rates so fixed, because such inquiry is unwar-
ranted by the statute, and therefore illusory and worthless; 
and that even if the question of constitutionality could be raised 
in defence, yet that if the order of the commission were per- 
mitted to be entered of record, the companies, if they did not 
comply, would be at once exposed to innumerable prosecutions 
and to financial ruin by the accumulation of penalties before a 
judicial decision as to the validity of the statute could be had, 

it should then happen that the statute was upheld.
t was, however, held by this court that it was not the in-

ent or effect of the act of March 10,1900, to repeal those pro-
visions of section 819, requiring indictments to be found only 
°n e recommendation of the commission, nor to circumscribe,
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in this particular, the general duty of the commission to see 
that the law relating to railroads should be faithfully executed. 
This view of the meaning and effect of the legislation was that 
taken by the Court of Appeals of Kentucky in the case of 
Illinois Central Railroad Company v. Commonwealth, decided 
while the appeals from the decrees of the Circuit Court of the 
United States were pending in this court. In that case the 
railroad company was indicted under section 820, and fined for 
charging more for a shorter than a longer haul. The indict-
ment was returned before the railroad commission had deter-
mined whether the railroad company should be exonerated as 
provided in that section, and the Court of Appeals held that 
“ to allow the carrier to be indicted in advance of any action 
by the railroad commission under this section would be to de-
prive it of all opportunity for exoneration. The long and short 
haul matter is only another form of undue discrimination and 
preference, which are provided for by section 819, and indict-
ments under this section can only be had upon the recommen-
dation of the railroad commission. This has been a settled 
legislative policy, as shown by the act of April 6, 1882, (see 
General Statutes, 1021,) which was in force at the time of the 
adoption of the constitution and the present statutes. In other 
words, the legislature has always acted upon the idea that the 
interests of the entire people of the State should be looked to 
in these matters, and that the railroad commission must first 
determine them before the grand juries of the State should 
find indictments.”

The conclusion reached by this court, therefore, was that the 
duty of enforcing its rates rests on the commission, and that 
there was no basis for interposition by a court of equity before 
the rates were fixed at all ; and that whether, after the rates 
have been determined by the commission, their enforcement 
could be restrained, was a question not necessarily presente 
for decision in those cases ; and, accordingly, the decrees o 
the Circuit Court were reversed with a direction to sustain t e 
demurrer and dismiss the bills.

In the case now in hand, the indictment was found, not m 
advance of any action by the railroad commission, but on 1 s
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recommendation. Hence, the question of the validity of the 
provisions of the constitution and laws of the State of Ken-
tucky under which these proceedings were had, is properly be-
fore us. Of course, our consideration of it must be restricted 
to its Federal aspect ; in other words, we are to inquire whether 
the state enactments, constitutional and statutory, in the par-
ticulars involved in this controversy, and under the construction 
given them by the Court of Appeals, are in conflict with the 
Fourteenth Amendment of the Constitution of the United 
States.

At the trial of the indictment it was not seriously disputed 
that the defendant company had, at the time and place alleged, 
charged and received, for the carriage and transportation of 
coal over its line of road, a greater compensation for a shorter 
than for a longer distance, over the same line in the same direc-
tion, the shorter being included within the longer distance, 
without having been authorized by the railroad commission 
so to charge, and after the commission, upon investigation, had 
refused so to do.

But certain facts, which were alleged to show that the cir-
cumstances and conditions, under which the charges in ques-
tion were made and received, were not substantially similar 
with those ordinarily obtaining, and thus to show that the 
charges objected to were just and reasonable, were offered in 
evidence by the railroad company, and excluded from the jury 
by the trial court, which gave to the jury what amounted, in 
legal effect, to a peremptory instruction to find the defendant 
company guilty as indicted. The jury accordingly returned a 
verdict of guilty, fixing the fine at $300, for which judgment 
was rendered, and an appeal was taken by the defendant com-
pany from that judgment to the Court of Appeals.

It was contended, in the courts below and here, that as sec-
tion 218 of the constitution of the State of Kentucky, regulat-
ing charges for transportation over different distances, is in 
erms a copy of the provision on the same subject in the inter- 

state.commerce act, it should be assumed that it was the inten- 
10n the constitutional convention of Kentucky to adopt the 

construction put upon that provision in the interstate commerce
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law by the Federal courts, and that as those courts had held 
that the existence of actual competition of controlling force in 
respect to traffic important in amount might make out a dissim-
ilarity of circumstances and conditions, entitling the carrier to 
charge less for the longer than for the shorter haul, without 
any necessity to first apply to the commission for authority so 
to do, that construction should have been followed at the pres-
ent trial, where evidence was offered tending to show the exist-
ence of competition of that character, caused by river transpor-
tation of coal from points outside of the State.

Such contention might seem reasonably to have been urged 
in the state courts, but as they have seen fit to disregard it, 
and to put a different construction upon the language employed, 
this court must accept the meaning of the state enactments to 
be that found in them by the state courts. The prevailing view 
in the Court of Appeals was thus expressed by Judge Hobson:

“Appellant transported coal from Altamont to Louisville at 
$1.00 per ton, and to Elizabethtown at $1.30 per ton, while it 
charged $1.55 per ton from Altamont to Lebanon, an interme-
diate station on the line of its road. Complaint being made to 
the railroad commission, it investigated the matter, and made 
an order in writing declining to exonerate appellant from the 
operation of the provisions of section 820, and thereafter, at 
the suggestion of the commission, appellant was indicted in the 
Marion circuit court, as provided in the statute. The case was 
tried, and appellant having been adjudged guilty, it prosecutes 
this appeal to reverse the judgment imposing a fine upon it of 
$300.

“ Appellant justified the difference of the rate on the ground 
that at Louisville the coal hauled from Altamont came in com-
petition with the coal brought down the Ohio River on boats, 
and that at Elizabethtown, it came in competition with western 
Kentucky coal brought there by the Illinois Central Railroad. 
It insists that these rates could be made no higher on account 
of this competition, and that the rates to non-competitive points 
like Lebanon were reasonable, and were unaffected by the re 
duction referred to, which were necessary for the coal to e 
handled in those markets at all. The evidence offered by i 0
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sustain this contention was excluded by the court below on the 
trial, on the ground that competition is not one of the circum-
stances or conditions exempting the railroad from the operation 
of section 218 of the constitution. It is earnestly argued for 
appellant that the transportation is not under substantially sim-
ilar circumstances and conditions when competition exists at 
one point and not at another, and we are referred to numerous 
decisions of the Federal courts so holding. On the other hand, 
it is contended for the State that to adopt this construction is 
to emasculate the section and deprive it of all practical opera-
tion and effect.

“ The precise question thus presented was determined by this 
court in the case of Louisville dk Nashville Railroad Co. v. Com-
monwealth, 20 Ky. Law Reporter, 1380, where the construction 
adopted by appellee was sustained. We are urged to overrule 
that case; but it was fully considered and then reconsidered 
by the whole court, and we are disinclined, with substantially 
no new light upon the question, to set aside the conclusion of 
the court reached then after so mature deliberation.”

In order to fully understand the position of the Court of Ap-
peals it may be well to quote a portion of the opinion of that 
court in the case of Louisville da Nashville Railroad Co. v. Com-
monwealth, 20 Ky. Law Rep. 1380, referred to in the court’s 
opinion in the present case:

“ The railroad commission was therefore created to meet the 
emergency, and was intended to be invested with full power to 
authorize or not in special cases less compensation to be charged 
for the longer than shorter distance, and to prescribe from time 
to time the extent to which the common carrier may be relieved 
from the operation of the section. In our opinion the court 

as not jurisdiction to either compel the railroad commission, 
upon application of the common carrier or those interested in 
particular industries or callings, to suspend or relax operation 
0 section 218, or, upon application of individuals or corpora- 
10ns feeling aggrieved, to prohibit suspension or relaxation in 

special cases. While the commission is thus, and to that extent, 
ree from judicial interposition, it cannot of course nullify or, 

except in special cases, at all suspend operation of section 218;
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and though the railroad commission be invested with this unus-
ual power, it must be treated as a constitutional power with 
which the court cannot interfere.”

With the meaning thus attributed to section 218 of the con-
stitution, it is strenuously contended on behalf of the plaintiff 
in error “ that said section has no reasonable relation to secur-
ing for the public reasonable rates or the prevention of extor-
tion or undercharges, or the promotion of the safety, health, 
convenience or proper protection to the public; but that it 
amounts to an arbitrary and wholly unreasonable interference 
with perfectly legitimate business, and is, therefore, in conflict 
with the Fourteenth Amendment of the Constitution of the 
United States; and since the railroad company has built its 
railroads in the State of Kentucky, upon the faith of a charter 
granted it by the State authorizing it to operate those railroads, 
it has a contract right to engage in such legitimate railroad 
business, and any such arbitrary interference therewith as re-
sults from such a construction of section 218 would impair the 
obligation of that contract.”

To sustain these contentions the learned counsel for the plain-
tiff in error cite and rely upon those decisions of this court in 
which it has been held that, under pretence of regulating fares 
and freights, a State cannot require a railroad corporation to 
carry persons or property without reward, neither can it do 
that which in law amounts to a taking of private property 
for public use without just compensation or without due process 
of law; that the question of the reasonableness of a rate of 
charge for transportation by a railroad company, involving as 
it does the reasonableness both as regards the company and as 
regards the public, is eminently a question for judicial inves-
tigation, requiring due process of law for its determination; an 
that if the company is deprived of the power of charging rea-
sonable rates for the use of its property, and such deprivation 
takes place in the absence of an investigation by judicial ma-
chinery, it is deprived of the lawful use of its property, an 
thus, in substance and effect, of the property itself, without due 
process of law and in violation of the Constitution of the Unite 
States; and that in so far as it is thus deprived, while ot er
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persons are permitted to receive reasonable profits upon their 
invested capital, the company is deprived of the equal protec-
tion of the laws. Stone v. Farmers' Loan & Trust Co., 116 IT. 
S. 307; Chicago, Milwaukee de St. Paul Railway Co. v. Min-
nesota, 134 IT. S. 418; Reagan v. Farmer £ Loan c& Trust Co., 
154 IT. S. 362; Smyth v. A.mes, 169 IT. S. 466; Lake Shore & 
Michigan Southern Railway Co. n . Smith, 173 IT. S. 684.

We certainly have no disposition to overrule or disregard 
cases so recently decided and so elaborately considered. And 
accordingly, if it appeared, in the present case, that the rail-
road commission had arbitrarily fixed rates of fare and freight, 
in respect to which the railroad company was given no oppor-
tunity to be heard, and which were confiscatory, and amounted 
to depriving the plaintiff in error of its property without due 
process of law, it would doubtless be our duty to furnish the 
relief asked for. Nor, yet, are we ready to carry the doctrine 
of the cited cases beyond the limits therein established. For 
the Federal courts to interfere with the legislative department 
of the state government, when acting within the scope of its 
admitted powers, is always the exercise of a delicate power, one 
that should not be resorted to unless the reason for doing so is 
clear and unmistakable.

As we understand the condition of the statutes of Kentucky, 
there was at the time when this case was tried in the circuit 
court of Marion County, and when the Court of Appeals dis-
posed of it, no power in the railroad commission to fix or estab-
lish rates or tolls which the railroad companies were bound to 
accept. Such power, however, was given to the commission by 
the act of March 10, 1900, and it was to restrain the railroad 
commission from taking action under that act that bills in 
equity were filed by the Louisville and Nashville Railroad 

ompany and other railroad companies in the Circuit Court 
of the United States. But in the present case, we have only 
o do with the question of the validity of the action of the 

rai road commission’s proceeding under section 218 of the con- 
s itution and section 820 of the statutes, which prescribe uni- 
ormity of rates for all distances, long or short, and make penal 
isregard of such uniformity by railroad companies, except when
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authorized by the commission to charge less for longer than for 
shorter distances. As we have seen, this court held, on the ap-
peals from the Circuit Court of the United States, that it was 
not competent for courts of equity to interfere with the action 
of the commission in respect to fixing rates before the rates 
were fixed at all, and when it could not appear whether the 
companies would have any reason to complain of them.

Our present duty is to consider only the objections to the 
validity of the long and short haul clauses in the constitution 
and the statutes.

It is scarcely necessary to say that courts do not sit in judg-
ment on the wisdom of legislative or constitutional enactments. 
This is a general principle; but it is especially true of Federal 
courts when they are asked to interpose in a controversy between 
a State and its citizens.

This court then is not concerned with the wisdom of the peo-
ple of Kentucky when they declared in their constitution that 
it should be unlawful for any person or corporation, owning 
or operating a railroad in that State, to charge or receive any 
greater compensation in the aggregate for the transportation 
of passengers, or of property of like kind, under substantially 
similar circumstances and conditions, for a shorter than for a 
longer distance over the same line, in the same direction, the 
shorter being included within the longer distance. Nor, as we 
have already seen, is it for us to say that the Court of Appeals 
of Kentucky erred in so construing that enactment as to forbid 
a railroad company from justifying a voluntary disregard of its 
command by claiming that competition between its road and 
other modes- of transportation created substantially dissimilar 
circumstances and conditions.

It does not call for argument that railroad companies are in-
corporated to perform a public service, and that it is for the State 
to define their powers and to control their exercise of sue 
powers. The question for us, in the present case, is whether 
the State, by enacting a rule of action for such companies, or 
bidding a greater rate of charges for a shorter than for a longer 
distance, and by establishing a railroad commission of the kin 
and with the functions disclosed in the constitution and statutes,
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deprives the plaintiff in error of its property without due process 
of law and denies to it the equal protection of the laws.

When the citizens of Kentucky voluntarily seek and obtain 
a grant from the State of a charter to build and maintain a 
public highway in the form of a railroad, it would seem to be 
evident that it takes, holds and operates its road subject to the 
constitutional inhibition we are considering, and are without 
power to challenge its validity. It may be that, in a given 
case, a railroad company may be able to show that the State 
has disabled itself from enforcing the provision by a contract 
previously made, and it may be that cases may arise in which 
the provision cannot be enforced because operating as an un-
lawful interference with commerce between the States. Indeed, 
those very positions are taken by the plaintiff in error in this 
case, and will receive our attention hereafter. But, apart from 
such contentions, and looking only at the case of a company 
voluntarily formed to carry on business wholly within a State, 
we are unable to see how such company can successfully con-
tend that it can be exempted by the courts from the operation 
of the constitution of the State.

It is said that, while it is true that railroad companies receive 
their rights to exist and' to maintain their roads from the State, 
yet that their ownership of such roads is property, and, as such, 
is protected from arbitrary interference by the State. But, 
though it be conceded that ownership in a railroad is property, 
it is property of a kind that is subject to the regulations pre-
scribed by the State. We do not wish to be understood as in-
timating that if, hereafter, the railroad commission should fix 
and establish rates of a confiscatory character the company 
would be without the protection which courts of equity have 
eretofore given in cases of that description. What we now 

say is, that a state corporation voluntarily formed cannot ex-
empt itself from the control reserved to itself by the State by 
its constitution, and that the plaintiff in error, if not protected 

y a valid contract, cannot successfully invoke the interposition 
o the Federal courts, in respect to the long and short haul 
cause in.the state constitution, on the ground simply that the 
rai road is property. Nor is there any foundation for the ob- 

vol . oLxxxin—33
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jection that the provision in question denies to the plaintiff in 
error the equal protection of the laws. The evil sought to be 
prevented was the use of public highways in such a manner as 
to prefer, by difference of rates, one locality to another, and 
the remedy adopted by the State was to declare such prefer-
ences illegal, and to prohibit any person, corporation or common 
carrier from resorting to them. That remedy included in its 
scope every one, without distinction, whose calling, public in 
its character, gave an opportunity to do the mischief which the 
State desired to prevent. The practical inefficiency of this 
remedy to reach the desired end, and the resulting injury to 
the welfare of both the producers and the consumers of an 
article like coal, when brought into competition with coal 
brought from without the State, are strongly urged on behalf 
of the plaintiff in error; but, however well founded such ob-
jections may be, they go to the wisdom and policy of the en-
actment, not to its validity in a Federal point of view. The 
people of Kentucky, if it can be shown that their laws are de-
fective in their conception or operation, have the remedy in 
their own hands.

It is further contended that the indictment and proceedings 
in this case were void, because of the nature of the proviso in 
section 218 of the constitution. That proviso is in the follow-
ing words: “ Provided, that upon application to the railroad 
commission, such common carrier, or person, or corporation, 
owning or operating a railroad in this State, may in special 
cases, after investigation by the commission, be authorized to 
charge less for longer than for shorter distances, for the trans-
portation of passengers or property; and the commission may, 
from time to time, prescribe the extent to which such common 
carrier, or person, or corporation owning or operating a railroad 
in this State, may be relieved from the operations of this sec-
tion.”

The argument is that “ even if it were proper to prohibit a - 
solutely the charging of more for short than long hauls, ye 
where the law does not do so, but recognizes that there may be 
legitimate traffic which could thereby be interfered with, it is 
unconstitutional to entrust the dispensation of the right to en
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gage in such legitimate traffic to a mere administrative tribunal, 
without any rules by which it may be guided, without specify-
ing any conditions upon which the carriers shall be entitled to 
enjoy such legitimate traffic, and absolutely free to give or with-
hold its consent at its own pleasure or will, in any and all cases, 
without judicial review or control.”

But if it be competent for the State, as this argument supposes, 
to wholly forbid, in every case, and by every carrier, the charg-
ing of more for a short than a long haul, it is not easy to see 
why the State may not permit such charges through the action 
of a tribunal authorized to investigate the subject and to afford 
relief in cases deemed proper. Such a provision is ex gratia^ 
and in the direction of exonerating the carrier from what the 
argument concedes to be a lawful limitation. Such, an exercise 
of discretion by the railroad commission would be no more ar-
bitrary than if the constitution had authorized the legislature 
to allow in special cases a greater charge for the shorter than for 
the longer distance, and to prescribe the extent of such excess. 
We are not prepared to accept the view that the railroad com-
mission, in acting under section 218, is merely an administrative 
body, and as such subject to judicial review. It is rather a con-
stitutional tribunal, empowered, upon the application of the car- 
neri to investigate the special circumstances and conditions 
which are claimed to justify the relief of the carrier from the 
operation of this section. It is not compulsory upon the carrier 
to make such application for relief to the commission. If he does 
not choose to do so, he will continue to operate his railroad under 
and subject to the constitutional prohibition. If he elects to 
resort to the commission, he can no more complain that its 
judgment is final, when it is against his contention, than the 
community affected can complain when its judgment is in his 
avor. Finality is a characteristic of the judgments of all tri- 
unals, unless the laws provide for a review. Nothing is more 

common than the appointment of juries or commissioners to 
nd the value of lands taken for public use, or to assess dam-

ages to them whose findings are deemed final. Yet the evi- 
ence on which they act is not preserved, nor do the courts go 

into any inquiry into the various sources and grounds of judg-
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ment upon which the appraisers have proceeded. If there are 
charges of fraud or corruption, the courts may consider them; 
but it has never been held that the finality of their findings 
made the action of the appraisers unconstitutional or void. 
Shoemaker v. United States, 147 U. S. 282, 305.

The plaintiff in error did not choose to avail itself of the right 
to apply for relief to the railroad commission, perhaps for the 
reason that doing so might be regarded as an acquiescence in 
or waiver of the right to object to the validity of the proviso.

However this may be, it is difficult to see how a Federal 
question is presented by the apprehensions which the plaintiff 
may entertain that a resort to the commission might be futile. 
As already said, the railroad company must be deemed to have 
accepted its grant, subject to the provisions of the constitution, 
and this presumption is as applicable to the method provided 
for exoneration from the prohibition as to the prohibition it-
self.

We do not put the disability of the company to raise these 
questions upon the ground of an estoppel, strictly speaking, but 
upon the proposition that the company takes and holds its fran-
chises and property subject to the conditions and limitations 
imposed by the State in its constitution. Munn v. Illinois, 94 
U. S. 113; Davidson v. Nevi Orleans, 96 U. S. 97; Railroad 
Commission Cases, 116 U. S. 307.

We are next to inquire whether the plaintiff in error has been 
exonerated from these constitutional conditions and regulations 
by a valid contract subsisting between it and the State.

We do not understand that the counsel for the plaintiff in 
error claims that, by any provision of its charter, power was 
given to the company to fix its own rates of charge, or to dis-
criminate in its rates between different places on its line of rail-
road, and that the constitutional prohibition as to the long and 
short haul, subsequently enacted, operates, if enforced, as a 
withdrawal or defeat of that power.

No right, in express terms or by necessary implication, is 
pointed in the company’s charter, granting to the Louisville an 
Nashville Railroad Company the privilege of discriminating in 
its tariff of tolls or charges in favor of longer over shorter is*
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tance points. On February 14, 1856, there was passed a gen-
eral act reserving to the State an unlimited power to amend all 
charters and amendments thereafter granted. Laws of Ken-
tucky, 1855-6, c. 148. It is true that an amendment to plain-
tiff in error’s charter was granted by an act passed February 28, 
1860, by section 1 of which the board of directors were granted 
authority “ in their adjustment of a tariff for freight and pas-
sengers, to make discrimination in favor of freights and passage 
for long over short distances.” But it does not seem to be con-
tended that by this amendment of 1860 an irrevocable contract 
was effected between the State and the company, which could 
not be affected by a subsequent constitutional enactment. It is 
scarcely necessary to argue or to cite authority for the proposi-
tion that a contract of exemption from future general legisla-
tion, either by a constitutional provision or by an act of the 
legislature, cannot be deemed to exist unless it is given ex-
pressly, or unless it follows by an implication equally clear with 
express words.

But what is claimed is that a railroad company, by mere force 
of its legal organization and the construction of its road, has a 
necessarily implied power to fix reasonable rates, and especially 
has the right to differ rates when competition exists from rates 
applicable where there is no competition. Such rights, it is said, 
are essential to enable the company to engage in perfectly legiti-
mate business, and hence that an interference therewith, even 
by a constitutional enactment, not only deprives the company 
of its property, or the reasonable use of it, but also impairs the 
obligation of the contract implied in the grant of its charter.

So far as the question of an implied contract is concerned, we 
perceive no distinction between the case of a railroad company 
incorporated before and that of one incorporated after the con-
stitutional enactment in question. As it has been said of the 
one so it may be said of the other, that the charter is taken and 

eld subject to the power of the State to regulate and control 
f e grant in the interest of the public.

In Pennsylvania Pailroad v. Miller, 132 IT. S. 75, it was 
e that neither the original charter of the railroad company 

nor subsequent acts conferring additional privileges constituted
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such a contract between the State and the company as exempted 
the latter from the operation of the subsequently adopted con-
stitution of Pennsylvania; that a constitutional provision, as 
applied to the company, in respect to cases afterwards arising, 
did not impair the obligation of any contract between it and 
the State; and that the company took its charter subject to the 
general law of the State and to such changes as might be made 
in such general law, and subject to future constitutional pro-
vision and future general legislation, since there was no prior 
contract with it exempting it from such enactments.

The same principle was announced in Louisville 'Water Co. 
n . Clark, 143 U. S. 1, and in Louisville & Nashville Railroad, 
n . Kentucky, 161 U. S. 677.

In the absence, then, of any express prior contract between 
the State and the company, exempting the latter from future 
constitutional enactments, and without conceding that even 
such a contract would avail to relieve the company from con-
stitutional changes in the exercise of the general police power 
of the State, it is sufficient to say that we do not find in section 
218 of the constitution of Kentucky any impairment of an exist-
ing contract between the State and the plaintiff in error.

The final contention, that section 218 of the constitution of 
Kentucky operates as an interference with interstate commerce, 
and is therefore void, need not detain us long.

It is plain that the provision in question does not in terms 
embrace the case of interstate traffic. It is restricted in its reg-
ulation to those who own or operate a railroad within the State, 
and the long and short distances mentioned are evidently dis-
tances upon the railroad line within the State. The particular 
case before us is one involving only the transportation of coal from 
one point in the State of Kentucky to another by a corporation 
of that State.

It may be that the enforcement of the state regulation for-
bidding discrimination in rates in the case of articles of a like 
kind carried for different distances over the same line may some-
what affect commerce generally; but we have frequently hel 
that such a result is too remote and indirect to be regarded as 
an interference with interstate commerce; that the interference



SOUTHERN PACIFIC R’D CO. v. UNITED STATES. 519

Syllabus.

with the commercial power of the general government to be 
unlawful must be direct, and not the merely incidental effect 
of enforcing the police powers of a State. New York, Lake 
Erie and Western Railroad v. Pennsylvania, 158 U. S. 431, 439; 
Henderson Bridge Co. v. Kentucky, 166 U. S. 150.

A discussion of this subject will be found in the opinion of 
this court in Louisville & Nashville Rail/road v. Kentucky, 161 
U. S. 677, 701, where the same conclusion was reached.

The judgment of the Court of Appeals is
Affirmed.

SOUTHERN PACIFIC RAILROAD COMPANY v. UNI-
TED STATES.

UNITED STATES v. SOUTHERN PACIFIC RAILROAD 
COMPANY.

CROSS APPEALS FROM THE CIRCUIT COURT OF APPEALS FOR THE 

NINTH CIRCUIT.

Nos. 18 and 24. Argued January 29,30,1901.—Decided January 6,1902.

The title of the Southern Pacific Railroad Company to the lands in con-
troversy in this suit was acquired by virtue of the act of July 27, 1866, 
14 Stat. 292, and the construction of the road was made under such cir- 
stances as entitle the company to the benefit of the grant made by the 
eighteenth section of that act.

The settled rule of construction is that where by the same act, or by acts 
of the same date, grants of land are made to two separate companies, in 
so far as the limits of their grants conflict by crossing or lapping, each 
company takes an equal undivided moiety of the lands within the con- 

ict, and neither acquires all by priority of location or priority of con-
struction. J

t is well settled that Congress has power to grant to a corporation created 
Th J a franchises, at least of a similar nature.

tofS^^ff S°u^ern Pacific and that to the Atlantic and Pacific both 
e ect, and both being in prcesenti, when maps were filed and ap-

The°u6 t0°k- effect by relation as of the date of the act.
nosR111 States having by the forfeiture act of July 6, 1886, become 

esse of all the rights and interests of the Atlantic and Pacific Com-
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pany in this grant within the limits of California, had an equal undivided 
moiety in all the odd-numbered sections which lie within the conflicting 
place limits of the grant to the Atlantic and Pacific Company and of 
that made to the Southern Pacific Company by the act of July 27, 1866, 
and the Southern Pacific Company holds the other equal undivided moiety 
thereof.

The  case is stated in the opinion of the court.

J/r. Joseph H. Call for the United States.

J/r. Mhxwell Evarts and JZ?. L. E. Payson for appellants.

Me . Jus tice  Bee  we e  delivered the opinion of the court.

On May 14,1894, the United States filed in the Circuit Court 
for the Southern District of California a bill of complaint 
against the Southern Pacific Railroad Company, (hereinafter 
called the Southern Pacific,) and others, seeking to have certain 
patents canceled and their title quieted to a large body of land, 
including those described in said patents. Upon pleading and 
proofs a decree was entered in favor of the United States on 
June 6, 1898, quieting their title to most of the lands described 
in the bill. 86 Fed. Rep. 962. Cross appeals were taken from 
such decree to the Circuit Court of Appeals for the Ninth Cir-
cuit, by which court the decree was affirmed on October 2, 
1899. 98 Fed. Rep. 27. From such decree of affirmance both 
parties have appealed to this court.

The lands in controversy were within the grant made 
July 27,1866, c. 278, 14 Stat. 292, to the Atlantic and Pacific 
Railroad Company, (hereinafter called the Atlantic and Pacific,) 
in aid of its projected line from Springfield, Missouri, to the 
Pacific Ocean, and were situated along that line between the 
eastern boundary of California and the Pacific Ocean. The 
Southern Pacific claims title to these lands by virtue of the 
eighteenth section of that act and its proceedings thereunder, 
had with the express approval of Congress.

Litigation has heretofore been had between the United States 
and the Southern Pacific in reference to lands along the line o
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the Atlantic and Pacific, the result of which litigation will be 
found in the following decisions of this court: United States 
v. Southern Pacific Railroad Company, 146 U. S. 570; United 
States v. Colton Marble <& Lime Company, and United States v. 
Southern Pacific Railroad Company, 146 U. S. 615, and South-
ern Pacific Railroad Company v. United States, 168 IT. S. 1. 
Those decisions are claimed by the Government to be controll-
ing of this case on the principle of res judicata.

There are, therefore, two distinct questions presented for our 
consideration: First, whether the Southern Pacific took any 
title to these lands by virtue of the act of 1866 or subsequent 
legislation ? and, second, do the prior decisions of this court 
control the determination of this case ?

With reference to the first question, a further statement of 
facts is necessary. The act of 1866 chartered the Atlantic and 
Pacific, empowered it to build a railroad from Springfield in 
Missouri to the Pacific Ocean, the description of the latter part 
of the route being in these words:

“ Thence along the thirty-fifth parallel of latitude, as near as 
may be found most suitable for a railway route, to the Colorado 
River, at such point as may be selected by said company for 
crossing; thence by the most practicable and eligible route to 
the Pacific.”

By the third section a grant of lands was made to said com-
pany in these words :

“ Sec . 3. And be it further enacted, That there be, and here-
by is, granted to the Atlantic and Pacific Kailroad Company, 
its successors and assigns, for the purpose of aiding in the con-
struction of said railroad and telegraph line to the Pacific Coast, 
• • . every alternate section of public land, not mineral, des-
ignated by odd numbers, to the amount of twenty alternate 
sections per mile, on each side of said railroad line, as said 
company may adopt, through the Territories of the United 

ates, and ten alternate sections of land per mile on each side 
° said railroad whenever it passes through any State, and 
w enever, on the line thereof, the United States have full title, 
no reserved, sold, granted or otherwise appropriated, and free 
rom preemption or other claims or rights, at the time the line
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of said road is designated by a plat thereof filed in the office 
of the Commissioner of the General Land Office; and when-
ever, prior to said time, any of said sections or parts of sections 
shall have been granted, sold, reserved, occupied by homestead 
settlers, or preempted, or otherwise disposed of, other lands 
shall be selected by said company in lieu thereof, under the 
direction of the Secretary of the Interior, in alternate sections, 
and designated by odd numbers, not more than ten miles be-
yond the limits of said alternate sections and not including the 
reserved numbers.”

The company filed its map of definite location in 1872, but 
never did any work in the way of constructing that part of its 
road from the Colorado River, that being the eastern boundary 
of California, to the Pacific Ocean. On July 6,1886, Congress 
passed an act forfeiting the lands granted to the Atlantic and 
Pacific, so far as they were adjacent to and coterminous with 
the uncompleted portions of the road. 24 Stat. 123, c. 637. 
By this act the interest of the Atlantic and Pacific in public 
lands in the State of California was divested and restored to the 
United States.

On December 2, 1865, the Southern Pacific was incorporated 
under the laws of California, “ for the purpose of constructing, 
owning and maintaining a railroad from some point on the Bay 
of San Francisco in the State of California, and to pass through 
the counties of Santa Clara, Monterey, San Luis Obispo, Tulare, 
Los Angeles and San Diego to the town of San Diego in said 
State, thence eastward through the said county of San Diego 
to the eastern line of the State of California, there to connect 
with a contemplated railroad from said eastern line of the State 
of California to the Mississippi River.”

Section 18 of the act of 1866 reads as follows:
“ And 1)6 it further enacted^ That the Southern Pacific Rai 

road, a company incorporated under the laws of the State o 
California, is hereby authorized to connect with the said Atlantic 
and Pacific Railroad, formed under this act, at such point, near 
the boundary line of the State of California, as they shall eem 
most suitable for a railroad line to San Francisco, an s * 
have a uniform gauge and rate of freight or fare wit sai
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road; and in consideration thereof, to aid in its construction, 
shall have similar grants of land, subject to all the conditions and 
limitations herein provided, and shall be required to construct 
its road on the like regulations, as to time and manner, with 
the Atlantic and Pacific Railroad herein provided for.”

On January 3, 1867, the Southern Pacific filed in the Interior 
Department a map of a route from San Francisco via Mojave 
to Needles, on the Colorado River. This line from Mojave to 
Needles is on the same general course and contiguous to that 
adopted by the Atlantic and Pacific. The Secretary of the 
Interior refused to accept or approve the map on the ground 
that this particular part of the line was not authorized by the 
charter of the Southern Pacific. On April 4, 1870, the legis-
lature of California passed the following act:

“ Whereas, by the provisions of a certain act of Congress of 
the United States of America, entitled £ An act granting lands 
to aid in the construction of a railroad and telegraph line from 
San Francisco to the eastern line of the State of California,’ 
approved July 27, 1866, certain grants were made to, and 
certain rights, privileges, powers and authority were vested 
in and conferred upon the Southern Pacific Railroad Company, 
a corporation duly organized and existing under the laws of 
the State of California, therefore, to enable the said company to 
more fully and completely comply with and perform the re-
quirements, provisions and conditions of the said act of Congress, 
and all other acts of Congress now in force, or which may hear- 
after be enacted, the State of California hereby consents to said 
ac ; and the said company, its successors and assigns, are here- 
y authorized and empowered to change the line of its railroad 

so as to reach the eastern boundary line of the State of Cali- 
ornia by such route as the company shall determine to be the 

most practicable, and to file new and amendatory articles of 
association, and the right, power and privileges hereby granted 
o, conferred upon and vested in them, to construct, maintain 

an operate, by steam or other power, the said railroad and
egraph line mentioned in said act of Congress, hereby con- 
ming to and vesting in the said company, its successors and 

S1gns, all the rights, privileges, franchises, power and authority
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conferred upon, granted to or vested in said company by the 
said acts of Congress and any act of Congress which may be 
hereafter enacted.” Statutes, California, 1869-70, p. 883.

And on June 28, 1870, Congress passed the following joint 
resolution, 16 Stat. 382 :

“ Be it resolved by the Senate and House of Representatives 
of the United States of America in Congress assembled, That 
the Southern Pacific Railroad Company of California may con-
struct its road and telegraph line, as near as may be, on the route 
indicated by the map filed by said company in the Department 
of the Interior on the third day of January, eighteen hundred 
and sixty-seven; and upon the construction of each section of 
said road, in the manner and within the time provided by law, 
and notice thereof being given by the company to the Secre-
tary of the Interior, he shall direct an examination of each 
such section by commissioners to be appointed by the Presi-
dent, as provided in the act making a grant of land to said 
company, approved July twenty-seventh, eighteen hundred and 
sixty-six, and upon the report of the commissioners to the Sec-
retary of the Interior that such section of said railroad and 
telegraph line has been constructed as required by law, it shall 
be the duty of the said Secretary of the Interior to cause pat-
ents to be issued to said company for the sections of land co-
terminous to each constructed section reported on as aforesaid, 
to the extent and amount granted to said company by the said 
act of July twenty-seventh, eighteen hundred and sixty-six, 
expressly saving and reserving all the rights of actual sett ers, 
together with the other conditions and restrictions provided for 
in the third section of said act.” .

Along this general line the Southern Pacific constructed its 
road. As California said, in reference to the grant made to t e 
Southern Pacific by section 18 of the act of Congress of July , 
1866, that it “ hereby consents to said act,” and as Congress, 
by its resolution, approved the route selected by the Sout ern 
Pacific as a route authorized by that act, no one can ques ion 
that the construction of the road was under such circumstances 
as entitle the company to the benefit of the grant ma e } sai 
eighteenth section of the act of 1866.
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By the act of 1866, Congress made grants of land to two 
different companies; by the third section to the Atlantic and 
Pacific, and by the eighteenth section to the Southern Pacific. 
The settled rule of construction is that where by the same act, 
or by acts of the same date, grants of land are made to two 
separate companies, in so far as the limits of their grants con-
flict by crossing or lapping, each company takes an equal, undi-
vided moiety of the lands within the conflict. Neither acquires 
all by priority of location or priority of construction. St. Paul 
& Sioux City Pailroad v. Winona & St. Paul Railroad, 112 
U. S. 720; Sioux City Railroad v. Chicago Railroad, 117' 
U. S. 406; Donahue n . Lake Superior Canal &c., 155 U. S. 386; 
Sioux City dec. Railroad v. United States, 159 U. S. 349.

The question as to the two grants under this act of 1866 
was presented to Mr. Justice Lamar, at that time Secretary of 
the Interior, and his ruling to the same effect appears in a let-
ter of instructions to the acting Commissioner of the General 
Land Office on November 25,1887. 6 Land Dec. 349. In that 
letter he said:

“ The Southern Pacific Company located its main line Jan-
uary 3,1867, and by the terms of the grant its right immediately 
attached to every odd section of land, not of the character ex-
cepted by the grant, and within the ten-mile limit, subject, how-
ever, to be divested to the extent of a half interest in every such 
odd section that might fall within the common limits of both 
roads, after the filing of the map of definite location by the At-
lantic and Pacific Company.

The Atlantic and Pacific Company filed its map of definite 
ocation April 11, 1872, and April 16,1874, showing that the 
primary or granted limits of said road overlapped and conflicted 
with the primary or granted limits of a portion of the Southern 

acific road. As to the lands falling within the granted limits 
o oth roads, the filing of the map of definite location by the 

antic and Pacific Company, showing such conflict, imme- 
t’fi 6 ^Ves^e(^ ^ie Southern Pacific Company of the right and 
i e to a half interest in all such odd sections, and from that 
oment and by that act the two companies became entitled to 

equa, undivided moieties in such sections, without regard to
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the priority of location of the line of the road, or priority of 
construction; the right of each company relating back to the 
date of the grant. St. Paul Sioux City Railroad v. JFwna 
<& St. Paul Railroad, 112 U. S. 720; Sioux City Railroad v. 
Chicago Rail/road, 117 U. S. 406.”

As against this, it is contended that Congress could not have 
intended a road running from the western to the eastern border 
of California, parallel and contiguous to the Atlantic and Pa-
cific road; that it must have intended a connection between 
the two roads on the western boundary or border of the State 
—especially in view of the fact that the charter of the Southern 
Pacific contemplated only a line along the western part of the 
State from San Francisco to San Diego. Whatever doubts 
there might be in respect to this matter are removed by the ac-
tion taken by the Southern Pacific and the resolution of June 28, 
1870. The railroad company assumed that it had a right under 
the act of 1866 to locate a line to the eastern boundary of Cali-
fornia, and did locate such a line, and filed a map thereof with 
the Secretary of the Interior, and Congress by the joint resolu-
tion of June 28 in effect accepted and approved that line, and 
declared that the railroad company might construct its road on 
the route indicated on that map.

Neither is the date of this resolution the time at which the 
rights of the railroad company arose, as is contended by coun 
sei. No new land grant was contemplated; no substitution o 
one grant for another, or of one line for another. The obvious 
purpose was to accept the line proffered by the road as t e ne 
intended by the act of 1866, and the grant made by the act o^ 
1866 was recognized as rightfully to be used in aid of t e con 
struction of a road along the line suggested by the company.

Neither is it material whether the line indicated on t e map 
filed is to be taken as a line of general route or of definite loca-
tion, for in fact the road was constructed along that ^e’ ,
near as may be,” in the language of the resolution, an er 
has been accepted by the Government. ,

Neither does the fact that the line of road con temp a 
the Southern Pacific’s charter, at the time of the passage o 
act of 1866, was along the western border of the S a e, p
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the operation of the grant. It is well settled that Congress 
has power to grant to a corporation created by a State addi-
tional franchises—at least franchises of a similar nature. Sink-
ing Fund Cases, 99 U. S. 700, 727; Pacific Railroad Removal 
Cases, 115 U. S. 1,15 ; California v. Central Pacific Railroad, 
127 U. S. 1; United States v. Stanford, 161 U. S. 412, 431; 
Central Pacific Railroad v. California, 162 U. S. 91, 118, 123.

In Calif ornia v. Pacific Railroad Company, supra, this very 
grant was before the court, and Mr. Justice Bradley, on page 44, 
having theretofore narrated the facts in reference to various 
charters and grants, said:

“An examination of the acts referred to in these findings 
shows that Congress authorized the Southern Pacific Railroad 
Company to connect with the Atlantic and Pacific Railroad, 
at such point near the boundary line of the State of California, 
as it should deem most suitable for a railroad line to San Fran- 
ciso; and, to aid in the construction of such a railroad line, Con-
gress declared that the company should have similar grants of 
land, and should be required to construct its road on the like 
regulations, as to time and manner, with the Atlantic and Pa-
cific. Like powers were also given to the Southern Pacific 
Bailroad Company to construct a line of railroad from Teha- 
chapa Pass, by way of Los Angeles, to the Texas Pacific road 
at the Colorado River (Fort Yuma). The Southern Pacific 
Company was not authorized by its original charter to extend 
its railroad to the Colorado River, as we already know by other 
cases brought before us, and as appears by the act of the state 
egislature passed April 4, 1870, which assumed to authorize 

e company to change the line of its railroad so as to reach 
e eastern boundary line of the State; thus duplicating the 

power given to it by the act of Congress. (See the state act 
Qao e in 118 U. S. 399.) This state legislation was probably 

ocured to remove all doubts with regard to the company’s
to construct such roads. It is apparent, however, that 

tlA TUchis.e do so was fully conferred by Congress, and 
«u /^uchise was accepted, and the roads have been con-
ducted m conformity thereto.”

e are of the opinion, therefore, that Mr. Secretary Lamar
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was right in his (Conclusion, that both the grant to the Southern 
Pacific and that to the Atlantic and Pacific took effect, and be-
ing by the same act, so far as there was a conflict, the two 
companies took equal, undivided moieties of the land.

We pass, therefore, to a consideration of the second question: 
Do prior decisions of this court control the determination of 
this case ? United States v. Southern Pacific Pailroad Com-
pany , 146 U. S. 570 ; United States n . Colton Marble & Lime 
Co., and United States v. Southern Pacific Railroad Company, 
146 U. S. 615, and Southern Pacific Railroad Company v. 
United States, 168 U. S. 1, are referred to. Those cases were 
brought by the United States against the Southern Pacific to 
quiet title to certain lands (but not the lands in controversy 
here) along the line of the Atlantic and Pacific within the 
State of California. In the last of these three cases the princi-
ple of res judicata was invoked and held applicable; and the 
title of the Government to the lands involved was sustained 
on the ground that the question in controversy had been finally 
determined in the prior suits. In the opinion filed there was 
much discussion in respect to res judicata, and it was said, on 
page 48:

“ The general principle announced in numerous cases is that 
a right, question or fact distinctly put in issue and directly de-
termined by a court of competent jurisdiction, as a ground of 
recovery, cannot be disputed in a subsequent suit between the 
same parties or their privies; and even if the second suit is for 
a different cause of action, the right, question or fact once so 
determined must, as between the same parties or their privies, 
be taken as conclusively established so long as the judgment in 
the first suit remains unmodified.”

See also New Orleans n . Citizens1 Panic, 167 U. S. 371, ,
in which the rule was thus stated:

“ The estoppel resulting from the thing adjudged oes no 
depend upon whether there is the same demand in bot ca^s’ 
but exists, even although there be different demands, w en 
question upon which the recovery of the second deman ePen. 
has under identical circumstances and conditions been pre 
ously concluded by a judgment between the parties or 
privies.”
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It becomes, therefore, important to determine what was de-
cided in the prior cases, and in order to a clear understanding 
these additional facts must be borne in mind: On March 3, 
1871, Congress passed an act, 16 Stat. 573, to incorporate the 
Texas and Pacific Railroad Company, the twenty-third section 
of which reads:

“ That for the purpose of connecting the Texas Pacific Rail-
road with the city of San Francisco, the Southern Pacific Rail-
road Company of California is hereby authorized (subject to 
the laws of California) to construct a line of railroad from a 
point at or near Tehachapa Pass, by way of Los Angeles, to 
the Texas Pacific Railroad at or near the Colorado River, with 
the same rights, grants and privileges, and subject to the same 
limitations, restrictions and conditions as were granted to said 
Southern Pacific Railroad Company of California by the act 
of July twenty-seven, eighteen hundred and sixty-six: Pro-
wled, however, That this section shall, in no way affect or im-
pair the rights, present or prospective, of the Atlantic and Pa-
cific Railroad Company or any other railroad company.”

On April 3, 1871, the Southern Pacific filed a map of a route 
from Tehachapa Pass southward by way of Los Angeles to 
connect with the Texas and Pacific Railroad at the Colorado 
River, and subsequently constructed a road on such line. This 
line crossed that of the Atlantic and Pacific, the general course 
of the former being north and south and of the latter east and 
west. The grants, therefore, to the Atlantic and Pacific by 
t e act of July 27, 1866, and that to the Southern Pacific by 

e act of March 3, 1871, came in conflict at or near the place 
o intersection of their lines. The lands in controversy in those 
sui s were lands within the granted limits of both companies at 

e p ace of conflict. It was so distinctly stated in the open- 
D “ Th 6 °pini°n the first case referred to:

e question to be considered is not as to validity of the 
exf11 ° ^ou^ern Pacific Company, but only as to its 
land11' may be conceded that the company took title to 

generally along its line, from Tehachapa Pass to its 
Gov 10Q ^exas and Pacific; and the contention of the 

ernment is here limited to those lands only which lie within 
vol . OLxxxni—34
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the granted limits of both the Atlantic and Pacific and the 
Southern Pacific Companies, at the crossing of their fines, as 
definitely located.” p. 592.

Both grants were grants in pr&senti, and when the maps of 
definite location were filed and approved the grants took effect 
by relation as of the dates of the acts. Hence, if each company 
filed a map of definite location the title of the Atlantic and 
Pacific, relating back to the year 1866, was anterior and 
superior to that of the Southern Pacific, of date 1871, and all 
the lands within the conflict passed to the Atlantic and Pacific 
rather than to the Southern Pacific. To avoid the effect of 
this conclusion—a conclusion resting upon well-settled principles 
of public land law—the Southern Pacific contended that no 
map of definite location was ever filed by the Atlantic and 
Pacific, or approved by the Secretary of the Interior, but after 
a full examination of the facts this court held otherwise, sum-
ming up its conclusions in these words:

“ Our conclusions, therefore, are, that a valid and sufficient 
map of definite location of its route from the Colorado River 
to the Pacific Ocean was filed by the Atlantic and Pacific 
Company, and approved by the Secretary of the Interior; that 
by such act the title to these lands passed, under the grant o 
1866, to the Atlantic and Pacific Company, and remained held 
by it subject to a condition subsequent until the act of forfeiture 
of 1886 ; that by that act of forfeiture the title of the Atlantic 
and Pacific was retaken by the General Government, an re-
taken for its own benefit, and not that of the Southern aci c 
Company; and that the latter company has no title of any 
kind to these lands.” p. 607. .

So, in the opinion in the last of the three cases, is t is s a 
ment of the facts and question. . .

“ The principal contention of the United States is a 
lands in dispute are in the same category in every respec „' „ 
those in controversy in United States v. Southern Pacific 
road, 146 U. S. 570, and United States V. Colton 
Lime Co., and United States v. Southern Pacific Baitroaa, . 
U. S. 615 ; and that, so far as the question of title 1SC0^ , J 
the judgments in those cases have conclusively e ermi ?
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between the United States and the Southern Pacific Railroad 
Company and its privies, the essential facts upon which, the 
Government rests its present claim.

“ Stated in another form, the United States insists that in the 
former cases the controlling matter in issue was, whether cer-
tain maps filed by the Atlantic and Pacific Railroad Company 
in 1872, and which were accepted by the Land Department as 
sufficiently designating that company’s line of road under the 
act of Congress of July 27,1866, c. 278, 14 Stat. 292, were valid 
maps of definite location; the United States contending in 
those cases that they were, and the Southern Pacific Railroad 
Company contending that they were not, maps of that char-
acter; that that issue was determined in favor of the United 
States; and that as the lands now in dispute are within the 
limits of the fine of road so designated, it is not open to the 
Southern Pacific Railroad Company, in this proceeding, to ques-
tion the former determination that such maps sufficiently identi-
fied the lands granted to the Atlantic and Pacific Railroad Com-
pany by the act of 1866, and were therefore valid maps of 
definite location.” p. 25.

And again, on page 29, after a quotation of the twenty-third 
section of the act of March 3, 1871, is this declaration :

“The Southern Pacific Railroad Company constructed the 
road thus contemplated, and claims that the lands here in dis-
pute passed to it under the above act of 1871.”

So also on page 46:
The lands now in controversy are situated opposite to and 

are coterminous with the first, second and fourth sections of the 
outhern Pacific Railroad as constructed between 1873 and 
877, inclusive, and within the primary and indemnity limits of 

t e grant to the Southern Pacific Railroad Company made by 
e twenty-third section of the Texas and Pacific act of March 3, 

1871.”
« p On ha»e the conclusion was summed up in these words :

, . °,r reas°ns stated, we are of opinion that it must be 
en in this case to have been conclusively adjudicated in the 

^riuer cases, as between the United States and the Southern 
Pacific Railroad Company—
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“ 1. That the maps filed by the Atlantic and Pacific Railroad 
Company in 1872 were sufficient, as maps of definite location, 
to identify the lands granted to that company by the act of 1866;

“ 2. That upon the acceptance of those maps by the Land 
Department the rights of that company in the lands so granted, 
attached, by relation as of the date of the act of 1866; and

“ 3. That in view of the conditions attached to the grant, and 
of the reservations of power in Congress contained in the act of 
1866, such lands became, upon the passage of the forfeiture act 
of 1886, the property of the United States, and by force of that 
act were restored to the public domain without the Southern 
Pacific Railroad Company having acquired any interest therein 
that affected the power of the United States to forfeit and re-
store them to the public domain.

« These grounds being accepted as the basis of our decision, 
the law in the present case is clearly for the United States; for, 
as all the lands here in controversy are embraced by the maps 
of 1872, and therefore appertain to the line located by such 
maps, it must be, for the reasons stated in the former decision, 
that the United States is entitled, as between it and the South-
ern Pacific Railroad Company, to the relief given by the decree 
below.”

Obviously the fact settled by the decisions in those cases was 
the filing by the Atlantic and Pacific of an approved map o 
definite location. Upon that the controversy hinged. Such a 
map having been filed the title of the Atlantic and Paci c 
vested as of the date of the act of July 27, 1866, and inasmuc 
as the Southern Pacific claimed only by a grant of date Marc , 
1871, it took no title. This which is apparent from the forego-
ing quotations is emphasized by the full discussions in the opin 
ions, as well as by the allegations in the pleadings upon w 1C 
the cases were tried. That fact having been determine m 
be taken in the present suit as not open to dispute. e . 
tic and Pacific did file a sufficient map of definite location. 
its line from the Colorado River to the Pacific Ocean, an 
map was approved by the Secretary of the Interior. s , 
therefore, to the land within the limits of the gran in 
fornia took effect as of date July 27, 1866. No caun o
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or title arising only in 1871 and created by an act of that date 
could affect its title.

But it was not adjudged in those cases either that the South-
ern Pacific had no title to any real estate by virtue of the act 
of 1866, or that if there was any real estate to which it had any 
claim or right by virtue of that act, such claim was not of equal 
force with that of the Atlantic and Pacific. The general state-
ment at the close of the quotation from 146 U. S. 607, “ that 
the latter company has no title of any kind to these lands,” 
and the similar statement in paragraph 3 of the quotation from 
168 U. S. 61, are to be taken as applicable only to the facts pre-
sented, and cannot be construed as announcing any determina-
tion as to matters and questions not appearing in the records. 
Of course, the decrees that were rendered in those cases are 
conclusive of the title to the property involved in them, no mat-
ter what claims or rights either party may have had and failed 
to produce, but as to property which was not involved in those 
suits they are conclusive only as to the matters which were 
actually litigated and determined. “ On principle, a point not 
m litigation in one action cannot be received as conclusively 
settled in any subsequent action upon a different cause, because 
it might have been determined in the first action.” Cromwell 
v. County of Sac, 94 IT. S. 351, 356. “ The particular matter in 
controversy in the adverse suit was the triangular piece of 
ground, which is not the matter of dispute in this action. The 
judgment in that case is therefore not conclusive in this as to 
matters which might have been decided, but only as to matters 
w jch were in fact decided.” Last Chance Mining Co. v. Tyler 

ininy Co., 157 U. S. 683, 687. The question here presented 
was not determined in the prior cases, and is whether the 

out ern Pacific acquired any title to lands other than those 
involved in those suits by virtue of the act of 1866, and that 
Question as we have seen, must be answered in the affirmative, 
tlf r 1S p is a mere technical difference between those cases and 

ls- , ounsel for the railroad company call the line from 
and? pG S°uthward via Los Angeles to connect with the Texas 
to N ° a branch line,” and that eastward from Mojave

ee es to connect with the Atlantic and Pacific a “ main
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line; ” but by whatever names these two lines are called, they 
were built under the authority of two different statutes; the 
line from Mojave southward via Los Angeles under the author-
ity of the act of Congress of March 3, 1871, an act which in 
terms authorized the building of a road from a point at or near 
Tehachapa Pass, which is in the vicinity of Mojave, southward 
by way of Los Angeles to connect with the Texas and Pacific, 
and gave no authority to build a line eastward from Mojave to 
connect with the Atlantic and Pacific; the line from Mojave 
eastward, under the act of 1866, which authorized the South-
ern Pacific to connect with the Atlantic and Pacific at or near 
the boundary of the State. The route which was selected by 
the company for this line was approved by Congress as author-
ized by the act of 1866. Hence the one line was built under 
the authority of the act of 1871, and the other under the au-
thority of the act of 1866.

Our conclusions, therefore, are that the United States, having 
become by the forfeiture act of July 6,1886, repossessed of all 
the rights and interests of the Atlantic and Pacific in this grant 
within the limits of California, hold an equal, undivided moiety 
in all the odd-numbered sections which lie within the conflict-
ing place limits of the grant to the Atlantic and Pacific and of 
that made to the Southern Pacific by the act of July 27,1866, 
and that the Southern Pacific holds the other equal, undivided 
moiety therein. The United States and the Southern Pacific 
being, therefore, tenants in common of a large body of lands, a 
partition is necessary. It was suggested by Secretary Lamar, 
in the letter heretofore referred to, that the Southern Paci c 
take only every other alternate odd-numbered section. We see 
no impropriety in such mode of partition, though, under t e 
case as it stands, we nan make no order to that effect, n 
whatever way partition may be made, equity requires t a e 
lands which the Southern Pacific has assumed to sell and w ic 
were excepted by the Circuit Court from the decree in avor o 
the United States, and in respect to which they took their cro 
appeal, must be among those set off to the Southern ac] , 
and thus the title of the purchasers be perfected. It is nee e , 
therefore, to consider the merits of the cross appea o e 
ted States.
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It is also unnecessary to determine the rights of the Southern 
Pacific to lands outside the limits of conflict. It having been 
adjudged that the Southern Pacific, by the construction of its 
road eastward from Mojave to Needles, became entitled to the 
benefit of the grant made by the eighteenth section of the act 
of 1866, the adjustment of the grant is properly to be had in 
the Land Department, subject, .of course, if necessary, to fur-
ther contests in the courts.

The decree of the Circuit Court of Appeals of the Ninth Cir-
cuit, affirming the decree of the Circuit Court for the South-
ern District of California will he reversed and the case re- 
manded to the Circuit Court with instructions to enter a 
decree quieting the title of the United States to an equal, un-
divided moiety in all alternate sections within the place or 
granted limits of the Atlantic and Pacific i/n California, so 
far as those limits conflict with the like limits of the Southern 
Pacific, excepting theref rom those lands in respect to which 
there has been some prior adjudication, and to dismiss the 
bill as to all other lands without prejudice to any future suit 
or action.

UNITED STATES TRUST COMPANY v. NEW MEXICO 
NEW MEXICO v. UNITED STATES TRUST COMPANY. 

CROSS ap pe als  fr om  th e su pr eme  court  ok  the  te rr itor y  of  
NEW MEXICO.

Nos. 181,182. Argued October 30,31,1901.-Decided January 6,1902.

a findim/tf ^ment ^acts may t^ie equivalent of a special verdict, or 
cable lX°f aÌ UP°n Which a reviewing court may declare the appli- 
merelv a • a^ree<^ statement is of the ultimate facts, but if it be 
anannellaÌ LteStiinOny’ or eviden«al fact, it brings nothing before

The PP-fl C0Urt for consideration.
amination^Statement °f facts is insufficient, and presents nothing for ex- 

Thm “° in the facts of additional assessments.
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The filing of the intervening petition and the final adjudication thereon 
were in time.

That the receiver had been discharged before final proceedings were had, 
is immaterial.

The Santa F6 Company cannot claim that it was misled, in any way, as to 
its liability for these taxes.

No order was necessary for retaking possession.
The property was sufficiently described in the decree, and it must be as-

sumed that the testimony warranted the description.
Until there was an identification of the property subject to taxation, and a 

determination of the amount of taxes due, it would be inequitable to 
charge penalties for non-payment.

There was no error in refusing interest prior to the decree.

On  July 16, 1895, the United States Trust Company of New 
York filed its bill in the office of the clerk of the district court 
of the second judicial district of the Territory of New Mexico, 
praying foreclosure of a mortgage given by the Atlantic and 
Pacific Railroad Company. On January 10, 1896, Charles W. 
Smith was appointed receiver. On April 10, 1896, a decree of 
foreclosure was entered. The decree provided that the pur-
chaser or purchasers, and his or their successors or assigns, 
should, as part consideration and purchase price of the prop-
erty purchased and in addition to the sum bid, pay “any indebt-
edness and obligations or liabilities which shall have been le-
gally contracted or incurred by the receiver before delivery or 
possession of the property sold, including the receiver’s notes 
or certificates hereinbefore mentioned, and also any indebted-
ness and liabilities contracted or incurred by said defendant 
railroad company in the operation of its railroad prior to the 
appointment of receivers, which are prior in lien to said firs 
mortgage, and which shall not be paid or satisfied out of t e 
income of the property in the hands of the receiver, upon t e 
court adjudging the same to be prior in lien to said mortgage 
and directing payment thereof, provided that suit be 
for the enforcement of such indebtedness, obligation or lia 11 y 
within the period allowed by any statute of limitations app 
cable thereto. „

* * * * *
“ Any such claim for indebtedness, obligations or liabilit’ 

which shall not have been presented in writing to the rece
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or filed with the clerk of this court prior to the time of de-
livery of possession of such property, shall be presented for al-
lowance and filed within six months after the first publication 
by the receiver of a notice to the holders of such claims to pre-
sent the same for allowance. The receiver shall publish such 
notice at least once a week for the period of six weeks in one 
or more newspapers published in Albuquerque, New Mexico; 
Prescott, Arizona, and Los Angeles, California, upon the re-
quest of any purchaser or purchasers after delivery of the pos-
session of the property to them, and any such claims, which 
shall not be so presented or filed within the period of six 
months after the first publication of such notice, shall not be 
enforceable against said receiver nor against the property sold 
nor against the purchaser or purchasers, his or their successors 
or assigns.”

On May 3,1897, a sale was made under the decree to A. F. 
Walker, R. Somers Hayes and Victor Morawetz. On May 4 the 
sale was confirmed. The order of confirmation contained sub-
stantially the same provisions respecting payment of obligations 
as the decree, and added “ including also any taxes which may 
finally be adjudged to be a lien upon the property sold under 
the decree aforesaid.”

According to an affidavit filed in the case this clause was en-
tered at the suggestion of counsel for the Territory, and upon 
notice in open court of his intention to present a claim for the 
taxes hereinafter referred to. On June 22,1897, the purchasers 
conveyed the property to the Santa Fe Pacific Railroad Com-
pany, and on July 1,1897, the receiver delivered possession of 

e property. On October 4, 1898, he was by order of the 
court discharged as receiver. He failed to give the notice re-
quired by the decree for the purpose of cutting off claims 
against the property, and on application of the Santa Fe Pacific 

ai road Company, the grantee of the purchasers, on Decem- 
r 19,1898, an order was entered directing the clerk of the 

court to publish the notice, and a notice was published that on 
?r e ore October 23, 1899, all claims against the receiver must 

presented or they would be barred. On June 10,1897, after 
e con rmation of the sale but while the property was in pos-
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session of the receiver, the Territory of New Mexico, by leave, 
filed an intervening petition, claiming a lien for and payment 
by the receiver of certain taxes upon part of the railroad prop-
erty in the county of Valencia. To this petition the trust com-
pany and receiver, on June 23, 1897, filed joint and several 
pleas. On the same day, without passing upon the sufficiency 
of the pleas, the court ordered the intervening petition dis-
missed on the ground that the “ matters and things therein set 
up” were “not sufficient to entitle the said intervening peti-
tioner to the relief sought by its petition.” On appeal to the 
Supreme Court of the Territory this order of dismissal was af-
firmed. From such decision the Territory appealed to this 
court, which upon the first hearing affirmed the rulings below, 
172 U. S. 171, 186, but on a petition for rehearing reversed the 
order and remanded the case for further proceedings. 174 U. 
S. 545..

The mandate having been returned and presented to the trial 
court on August 4, 1899, proceedings were there had which 
culminated on October 5, 1899, in a finding that the Territory 
was entitled to a tax lien upon a portion of the railroad prop-
erty for $74,168.70, and a decree establishing such lien. From 
this decree both parties appealed to the Supreme Court of the 
Territory, which, on August 23, 1900, modified the decree by 
reducing the amount to $61,922.73, and awarding interest at 
the rate of six per cent per annum from October 5, 1899, the 
date of the decree in the district court. 62 Pac. Rep. 987. 
From this decision both parties have appealed to this court.

A statement of facts agreed to by the parties was filed in the 
district court, and upon this statement the decree was founde . 
This agreed statement contains a narrative of facts, transcripts 
of records and the testimony which certain witnesses won 
have given if they had been produced and sworn. This state 
ment of facts was incorporated in the record transmitted to t e 
Supreme Court of the Territory, and is the only portion ° e 
record showing the facts presented on the hearing in the is 
trict Court. After the decision by the Supreme Court o ® 
Territory, both parties having signified an intention to appea 
to this court, the Territory applied for a statement of fac s 111
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accordance with the act of Congress, of date April 7,1874, in 
reference to practice in territorial courts and appeals there-
from, 18 Stat. 27, c. 80, which application was resisted by the 
counsel for the trust company and the receiver on the ground 
that the case had been tried in the court below upon an agreed 
statement of facts, whereupon the Supreme Court made this 
entry of record:

“Being willing and desirous that the respective parties be 
allowed to get their appeals before the Supreme Court of the 
United States in such shape as their counsel deem proper, the 
court hereby certifies for use upon the appeal of the said The 
United States Trust Company of New York and C. W. Smith, 
receiver, that this case was tried in the court below upon an 
agreed statement of facts, which agreed statement of facts was 
made part of the record in the district court and part of the 
record upon appeal to this court, and is to be a part of the record 
on appeal to the Supreme Court of the United States; that the 
said agreed statement sets out the facts of this case which were 
heard or considered by this court upon said appeal, and the 
same is hereby adopted by this court as its statement of such 
facts for use upon the appeal aforesaid without here repeating 
the same.

‘ And the court further certifies for use upon the appeal of 
the said Territory of New Mexico, in accordance with the 
prayer of the said appellant, the following statement of facts.” 

Following this was a special statement of facts, certified to 
under the hand of the Chief Justice.

JTr. C. N\ Sterry for appellants. Mr. E. D. Kenna and Mr. 
Robert Dunlap were on his brief.

Kr. F. IF. Clancy for appellee.

Me . Just ice  Brew er , after stating the case, delivered the 
opinion of the court.

he district court dismissed the intervening petition on the 
groun that it presented no claim against the property or the 
ur les. The reversal by this court of such order is an adjudb
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cation that upon the face of the petition a valid claim was pre-
sented, and is conclusive of such prima facie validity, not merely 
against objections which were in fact made but also against 
those which might have been made. Cromwell v. Sac County, 
94 U. S. 351, 352; Nesbit n . Riverside Independent District, 
144 IT. S. 610, 618. We start in this inquiry then with the ad-
judicated fact that upon the face of the intervening petition 
was presented a valid claim for the taxes therein specified.

The case was heard in the district court upon unagreed state-
ment of facts, which was thereafter certified by the Supreme 
Court of the Territory as a statement of facts under the act of 
April 7, 1874. We have had several occasions to consider the 
effect of an agreement of the parties as to the facts. See Wil-
son, Receiver dec. v. The Merchants’ Loan db Trust Co. ante, 
121, and cases cited in the opinion. An agreed statement of 
facts may be the equivalent of a special verdict or a finding of 
facts upon which a reviewing court may declare the applicable 
law if such agreed statement is of the ultimate facts, but if it 
be merely a recital of testimony or evidential facts, it brings 
nothing before an appellate court for consideration. The same 
rule obtains in cases of appeals from territorial courts under the 
act of 1874. That act in terms provides that—

“ On appeal, instead of the evidence at large, a statement of 
the facts of the case in the nature of a special verdict, and also 
the rulings of the court on the admission or rejection of evidence 
when excepted to, shall be made and certified by the court be-
low.” Stringfellow v. Cain, 99 IT. S. 610 ; Idaho & Oregon 
Land Company v. Bradbury, 132 IT. S. 509.

Tested by the various authorities just cited the certified sta e 
ment of facts is insufficient, and presents nothing for our 
nation. This disposes of most of the questions discusse y 
counsel. . .

When the mandate from this court was filed in the is n 
court, a motion to dismiss and also pleas in abatement an in 
bar were successively filed, argued and overruled. e s 
not attempt to notice in detail the various matters piesen e 
the motion and pleas. It will be sufficient to state our cone 
sions upon the important questions.
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There was no invalidity in the fact of additional assessments. 
Indeed, the claim in the petition was wholly for taxes based 
upon additional assessments for prior years, and when this court 
adjudged that that petition upon its face showed a tax claim 
against the property, it was an adjudication in favor of the 
validity of such additional assessments.

The filing of the intervening petition and the final adjudica-
tion thereon were in time. It is true the petition was not filed 
until after the sale had been confirmed and the master’s deed 
executed, and that by the decree of confirmation the receiver 
was directed to then turn over the property to the purchasers. 
It may be also conceded as generally true that a retention by 
a receiver, after the time for the delivery of the property in his 
hands, is as agent of the purchasers. Very v. Watkins, 23 How. 
469,474. But the filing of the petition, as well as the mandate 
from this court, was within the time expressly named in the 
decree, as follows:

“ Any such claim for indebtedness, obligations or liabilities 
which shall not have been presented in writing to the receiver 
or filed with the clerk of this court prior to the time of delivery 
of possession of such property, shall be presented for allowance 
and filed within six months after the first publication by the 
receiver of a notice to the holders of such claims to present the 
same for allowance.”

Indeed, the petition was filed while the property was still in 
the hands of the receiver, and that would seem to bring the 
action of the intervenor within the terms of the first clause of 
the quotation just made. At any rate everything in the district 
court, even its final adjudication, was before October 23, 1899, 
t etime fixed in the notice for the cutting «off of claims against 

e property given at the instance of the grantee of the pur- 
c users, to wit, the Santa Fe Pacific Railroad Company. That 

e receiver had been discharged before such mandate was filed, 
nal proceedings had, is immaterial, as the grantee of the 

pure aser (the present owner of the property) had made itself 
party to the record by coming in and praying for the publi-

cation of a notice to cut off claims.
either can the Santa Fe Company claim that it was misled
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in any way as to its liability for these taxes, for not only by the 
terms of the decree was the sale to be made subject to any 
indebtedness that might subsequently be charged against the 
property prior in lien to that of the mortgages foreclosed, but 
also on the confirmation of the sale and before it took title 
from the purchasers at such sale the order specifically included 
within the obligations which must be assumed any taxes which 
might “ finally be adjudged to be a lien upon the property.”

No order was necessary for retaking possession. By the 
terms of the decree the court, although the actual possession 
was surrendered, retained a constructive control which it could 
enforce whenever its orders were not complied with, and the 
present proceeding was to establish that the property was sub-
ject to these taxes. The proceeding was initiated not only 
when there was a qualified control, but also an actual possession 
of the property, and no subsequent orders of the court put an 
end to its jurisdiction to proceed to an inquiry as to the validity 
of the tax lien. The reversal of the order of dismissal by this 
court reinstated the proceeding in the trial court as of the date 
of the order of dismissal. If the decree is not complied with 
by the present owners of the property, it may then become 
necessary to order a retaking of possession.

While the description in the intervening petition of the prop-
erty sought to be subjected to the taxes may be indefinite, the 
property is sufficiently described in the decree, and it must be 
assumed that the testimony warranted the description.

These are all the matters we deem it necessary to notice, an 
we are of opinion that in the record, so far as we are at liberty 
to examine it, is disclosed no error prejudicial to the rights o 
the appellants. %

On its cross appeal the Territory, which had obtained a, prop-
erly certified statement of facts sufficient for the questions i 
presents, contends that it was entitled to recover the amoun 
of the tax upon 60.7 miles of road, as fixed by the assessmen s, 
whereas the court found that there were only 55.5 miles su jec 
to taxation, and made the award upon the basis of assessmen 
upon that extent of road. It insists that the assessments wer 
conclusive of the amount due because no appeals to corr
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them were taken, as permitted by law. It further says that in, 
any event the statement made in the pleas and sworn to by the 
solicitor for the trust company and the receiver, “ that about 
58 miles of said right of way in said county and Territory was 
and is through land which was not government land, but which 
belonged to private individuals or corporations, and was ac-
quired by the railroad company under and through the right 
conferred upon it by said act of Congress,” should be held con-
clusive as to the number of miles subject to taxation. The 
trial court found, as stated, that there were 55.5 miles so sub-
ject. This finding was approved by the Supreme Court and is 
conclusive upon us as to the fact; and if in truth there were 
only so many miles of road subject to taxation, it would be in-
equitable to adjudge a greater liability, for that would be en-
forcing taxes upon property which was not subject to taxation.

Again, it is contended that the Territory was entitled to a 
25 per cent penalty under section 4035 of the Compiled Laws 
of New Mexico, 1897, which reads:

“ If any person, liable to taxation, shall fail to render a true 
list of his property, as required by the preceding three sections, 
the assessor shall make out a list of the property of such per-
son, and its value, according to the best information he can 
obtain; and such person shall be liable, in addition to the tax 
so assessed, to the penalty of twenty-five per cent thereof, 
which shall be assessed and collected as a part of the taxes of 
such person.”

It is enough to say that no such penalty was claimed in the 
intervening petition. Penalties are not favored in equity, and 
se dom will a chancellor enforce penalties in favor of a party 
w o does not ask for them. Again, by the terms of the section, 

e penalty is to be “ assessed and collected as a part of the 
axes, and the record shows no assessment of the penalty.

,, n na\contenti°n is in respect to interest. Section 4066 of 
he Compiled Laws provides:

n the first day of January in each year half of the unpaid 
va ^ear Pas^’ an<^ on ^ie first day of Joly io each 

*5’ . e r®ma^nlI1g half of the unpaid taxes for the year last 
’s a oeeome delinquent and shall draw interest at the
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rate of twenty-five per cent per annum, but the collector shall 
continue to receive payments of the same after the first day of 
January and July until the day of the sale.”

The district court ignored the provisions of this section, and 
allowed interest at the rate of 6 per cent per annum from the 
times the taxes became delinquent in the several years. The 
Supreme Court modified this, and allowed interest only from 
October 5, 1899, the date of the decision in the district court. 
In 1899 the legislature passed a new statute in reference to 
taxes. Chap. 22, p. 47, Laws of New Mexico, 1899. By sec-
tion 10 of that act section 4066 of the Compiled Laws was in 
terms amended, and in lieu of the 25 per cent different and 
graded penalties were enforced. By section 34 of that act “ the 
time for the payment of all taxes now delinquent is hereby ex-
tended to May 1, 1899, and when the same may be in litigation 
at the date of the passage of this act until such litigation be 
determined.” Other provisions of this section, taken in connec-
tion with a statute passed at the same session of the legislature, 
(chap. 52, p. 106, Laws, 1899,) referred to by the Supreme 
Court of the Territory in its opinion, may render it doubtful 
whether the legislature intended to remove the penalty of 25 
per cent interest in respect to this property; for such interest 
in tax proceedings is in the nature of a penalty. Yet, irrespec-
tive of this statutory question, we are of opinion that there was 
no error in refusing to enforce this charge against the property. 
The assessment was made in gross upon 60.7 miles of road, 
without specification of the particular miles other than that 
they were “ embraced within said right of way where it runs 
over land which was held in private ownership at the time o 
the grant of said right of way to said railroad company. e 
finding of the court shows that no such length of railroad was 
subject to taxation, but only 55.5 miles, and those were speci 
fied and described. The owners of the road were, there ore, 
justified in contesting their liability to such assessment an 
taxation in gross, and until there was an identification o 
property subject to taxation, and a determination of the amoun 
of taxes due, it would be inequitable to charge pena ties o 
non-payment. Lake Shore cfi Michigan Southern Ha way
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v. People, 46 Mich. 193, 211; County of Pedwood v. Winona 
omd St. Peter Land Co., 40 Minn. 512, 522. This is not a suit 
brought by a property holder to restrain the collection of taxes, 
in which case it would be incumbent upon him to pay, or ten-
der, the amount conceded to be due, but one in which the au-
thorities are the moving party seeking to collect taxes, and in 
which the liability in toto is denied, and the property subject 
to taxation not fully identified or the amount of taxes deter-
mined until the final judgment. Viewing the proceedings 
from an equitable standpoint, we see no error in refusing in-
terest prior to the decree.

The decree of the Supreme Court of New Mexico is af-
firmed, each party to pay the costs of its appeal to this court.

Ex parte WILDER’S STEAMSHIP COMPANY.

PETITION FOR WRIT OF MANDAMUS.

No. 9. Original. Submitted May 13,1901. — Decided January 6,1902.

A decree in admiralty in the Supreme Court of the Territory of Hawaii, in 
a case pending in the courts of the Republic of Hawaii at the time of its 
annexation to the United States, is not subject to an appeal to the United 
States Circuit Court of Appeals for the Ninth Circuit.

This  was a petition by the Wilder’s Steamship Company, a 
corporation organized and existing under the laws of the Ter-
ritory of Hawaii, for a writ of mandamus to the United States 

ircuit Court of Appeals for the Ninth Circuit to entertain an 
appeal from the Supreme Court of the Territory of Hawaii.

n December 27,1899, the steamer Claudine, one of thepeti- 
loners steamships, came into collision with the barken tine Wil- 

m arson. On February 5, 1900, the owners of the William 
arson and of her cargo filed a libel in admiralty against the

T COmPany in the circuit court of the first judicial cir- 
0 t e Republic of Hawaii. On May 7,1900, that court 

vol . clxx xiii —35



546 OCTOBER TERM, 1901.

Statement of the Case.

rendered a decree against the steamship company in the sum 
of $55,000, upon the ground that the collision was caused by 
the fault of the steamship company, with no fault or negli-
gence on the part of those in charge of the William Carson. 
From that decree an appeal was taken to the Supreme Court 
of the Republic of Hawaii, as provided by the then existing 
law of the Republic. On November 9,1900, the cause having 
come on regularly to be heard before the Supreme Court of the 
Territory of Hawaii, the decree was affirmed by that court. 
On the same day, an appeal was claimed from that court to 
the United States Circuit Court of Appeals for the Ninth Cir-
cuit, but was denied, for want of jurisdiction, by the Supreme 
Court of the Territory on November 7, 1900, and by the Cir-
cuit Court of Appeals on April 1, 1901. 13 Hawaii, 174; 108 
Fed. Rep. 113.

On March 5,1901, the steamship company presented to this 
court a petition praying that an order, under section 15 of the 
act of March 3, 1891, c. 517, assigning the Territory of Hawaii 
to the Ninth Circuit, might be made nunc pro tunc as of June 15, 
1900, the date at which the act of Congress of April 30, 1900, 
c. 339, entitled “ An Act to provide a government for the Ter-
ritory of Hawaii,” took effect.

On April 12,1901, the petitioner filed in this court a petition 
praying for a similar order, and further praying that a writ o 
mandamus might issue to the United States Circuit Court, o 
Appeals for the Ninth Circuit to set aside its order denying 
the appeal, and to entertain the cause. • .

On April 15, 1901, this court “ ordered that the Territory ot 
Hawaii be, and it is hereby, assigned to the Ninth Judicial Cir-
cuit under section 15 of the Judiciary Act of March 3, . > 
gave leave to file this petition for a writ of mandamus; an 
awarded a rule to show cause, returnable on May 13.

On May 3, after that order, the petitioner presented to 
Circuit Court of Appeals for the Ninth Circuit anot er pe i 
for the allowance of an appeal from the decree of t e upr 
Court of the Territory of Hawaii; and that petition was

On May 13, the Circuit Court of Appeals for the Ninth Cir
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cuit made a return, that upon the facts stated in the petition 
it had not jurisdiction of the appeal; that the question whether 
it had such jurisdiction came before it for adjudication and was 
judicially determined; and that its decision in the matter con-
stituted a final judgment, properly subject to review in this 
court by writ of certiorari.

The case was submitted to this court upon the petition for 
a mandamus, the return thereto, and a motion of the petitioner 
to file in evidence its petition of May 3 to the Circuit Court of 
Appeals and the disallowance thereof.

The Republic of Hawaii, before its annexation to the United 
States, had a fully organized government*- The judicial system 
consisted of courts of original and appellate jurisdiction, whose 
powers were defined by the constitution and statutes of the 
Republic. The circuit courts were the courts of general orig-
inal jurisdiction, and had power to determine all civil causes 
in. admiralty. In such causes, as well as in other cases, the 
Supreme Court had appellate jurisdiction, and its decrees, 
by express provision of the constitution, were made “ final and 
conclusive.” Constitution of Hawaii, arts. 82-86. Ballou’s 
Civil Laws of Hawaii, 1897, §§ 1105, 1136, 1144, 1145,1164, 
1430,1433,1434.

By the Joint Resolution of the Congress of the United States 
of July 7,1898, c. 55, the Hawaiian Islands were annexed to the 
United States, and it was provided that “ until Congress shall 
provide for the government of such islands, all the civil, judicial 
and military powers exercised by the officers of the existing 
government in said islands shall be vested in such person or 
persons and shall be exercised in such manner as the President 
o t e United States shall direct; and the President shall have 
power to remove said officers and fill the vacancies thus oc-
casioned ; and that “ the municipal legislation of the Hawaiian 
s an s, not inconsistent with this joint resolution, nor con- 
rary to the Constitution of the United States, nor to any ex- 

th reaty the United States, shall remain in force until 
^le States shall otherwise determine.” 

w btat. 750.
n July 8,1898, “ in the exercise of the power thus conferred
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upon him by the Joint Resolution, the President hereby directs 
that the civil, judicial and military powers in question shall be 
exercised by the officers of the Republic of Hawaii as it existed 
just prior to the transfer of sovereignty, subject to his power 
to remove such officers and to fill the vacancies.” Letter of 
Secretary of State to Minister Sewall; Report 305, H. R. 56th 
Congr. 1st Sess. p. 3.

On August 12,1898, the sovereignty of the Hawaiian Islands 
was transferred to the United States. The act of Congress of 
April 30, 1900, c. 339, entitled “ An Act to provide a govern-
ment for the Territory of Hawaii,” which by its terms took 
effect June 15, 1890, declared in § 1 that the phrase “the laws 
of Hawaii,” as therein used, should mean the constitution and 
laws of the Republic of Hawaii in force at the date of the trans-
fer ; and in § 2 that the islands so acquired should be known as 
the Territory of Hawaii; and contained the following provi-
sions :

“Seo . 5. The Constitution and, except as herein otherwise 
provided, all the laws of the United States which are not locally 
inapplicable shall have the same force and effect within the 
new Territory as elsewhere in the United States.”

“ Sec . 6. The laws of Hawaii not inconsistent with the Con-
stitution or laws of the United States or the provisions of this 
act shall remain in force, subject to repeal or amendment by 
the legislature of Hawaii or the Congress of the United States.

Section 7 repealed the constitution and various laws of the 
Republic of Hawaii, including those on maritime matters. 3 
Stat. 141, 142.

“ Sec . 10. All rights of action, suits at law and in equity, pros-
ecutions and judgments existing prior to the taking effect o 
this act shall continue to be as effectual as if this act ha no 
been passed.” “ All criminal and penal proceedings then pen 
ing in the courts of the Republic of Hawaii shall be prosecu e 
to final judgment and execution in the name of the Tern cry 
of Hawaii; all such proceedings, all actions at law, sui s i 
equity, and other proceedings, then pending in the cour s 
the Republic of Hawaii, shall be carried on to final ju gm 
and execution in the corresponding courts of the Tern ory
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Hawaii; and all process issued and sentences imposed before 
this act takes effect shall be as valid as if issued or imposed in 
the name of the Territory of Hawaii.” 31 Stat. 143.

“Seo . 81. The judicial powers of the Territory shall be 
vested in one supreme court, circuit courts, and in such inferior 
courts as the legislature may from time to time establish. And 
until the legislature shall otherwise provide, the laws of Hawaii 
heretofore in force concerning the local courts and their juris-
diction and procedure shall continue in force, except as herein 
otherwise provided.”

“Sec . 83. The laws of Hawaii relative to the judicial depart-
ment, including civil and criminal procedure, except as amended 
by this act, are continued in force, subject to modification by 
Congress or the legislature.” 31 Stat. 157.

“ Sec . 86. There shall be established in said Territory a Dis-
trict Court to consist of one judge, who shall reside therein and 
be called the District Judge. The President of the United States, 
by and with the advice and consent of the Senate of the United 
States, shall appoint a district judge, a district attorney and a mar-
shal of the United States for the said district, and said judge, at-
torney and marshal shall hold office for six years unless sooner 
removed by the President. Said court shall have, in addition 
to the ordinary jurisdiction of District Courts of the United 
States, jurisdiction of all cases cognizable in a Circuit Court of 
the United States, and shall proceed therein in the same manner 
as a Circuit Court; and said judge, district attorney and marshal 
shall have and exercise in the Territory of Hawaii all the pow-
ers conferred by the laws of the United States upon the judges, 
istrict attorneys and marshals of District and Circuit Courts 

o the United States. Writs of error and appeals from said 
istrict Court shall be had and allowed to the Circuit Court of 
ppeals in the Ninth Judicial Circuit in the same manner as 

writs of error and appeals are allowed from Circuit Courts to 
ircuit Courts of Appeals as provided by law ; and the laws of 
e J^ted States relating to juries and jury trials shall be ap- 

p ica e to said District Court. The laws of the United States 
e a ing to appeals, writs of error, removal of causes, and other 
a ers and proceedings as between the courts of the United
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States and the courts of the several States, shall govern in such 
matters and proceedings as between the courts of the United 
States and the courts of the Territory of Hawaii.” 31 Stat. 
158.

Jfr. Duane E. Fox for Wilder’s Steamship Co.

Hfr. Charles Page and others, opposing.

Mr . Jus tice  Gray , after stating the case as above, delivered 
the opinion of the court.

We are of opinion that the appeal from the Supreme Court 
of the Territory of Hawaii to the United States Circuit Court 
of Appeals for the Ninth Circuit was rightly disallowed.

The libel in admiralty was originally brought, and a decree 
made, in a court of the Republic of Hawaii having jurisdiction 
of the cause, and an appeal from that decree was duly taken to 
the Supreme Conrt of Hawaii, as provided by the then existing 
law of the Republic. While the appeal was lawfully pending 
in the courts of Hawaii, Congress, by the act of April 30,1900, 
c. 339, provided a government for the Territory of Hawaii, es-
tablishing therein a Supreme Court and other courts, and enact-
ing, in section 10, that “ all actions at law, suits in equity, and 
other proceedings, then pending in the courts of the Republic 
of Hawaii, shall be carried on to final judgment and execution 
in the corresponding courts of the Territory of Hawaii.” This 
appeal in admiralty was one of the “ other proceedings ” then 
pending in the courts of the Republic of Hawaii, which were 
“ to be carried on to final judgment and execution in the cor 
responding courts of the Territory of Hawaii.” On Novem 
her 9, 1900, the cause having come on regularly to be hear 
before the Supreme Court of the Territory, in accordance wi i 
the act of Congress, the decree below was affirmed; and on e 
same day an appeal from the decree of affirmance was c 
to the United States Circuit Court of Appeals for the JNm
Circuit. . .

The act of Congress of 1900 contains no provision authoriz g
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such an appeal. The petitioner refers to section 86 of that act, 
which established in the Territory a District Court of the United 
States with the powers of a Circuit Court of the United States. 
But that court is given no appellate jurisdiction. The provi-
sion allowing writs of error and appeals from that court to the 
Circuit Court of Appeals for the Ninth Judicial Circuit does 
not touch appeals from the Supreme Court of the Territory of 
Hawaii. And the remaining clause as to appeals, writs of error, 
removals of causes and other matters and proceedings between 
the courts of the United States and the courts of the Territory 
of Hawaii provides that they shall be governed, not by the laws 
applicable to other Territories, but by the laws of the United 
States as to such matters and proceedings “ as between the 
courts of the United States and the courts of the several States.” 
Congress may have considered that, owing to the great distance 
of the Territory of Hawaii from the continent, the appellate 
jurisdiction over that Territory should be more restricted than 
over other Territories, and should extend only, as in the case 
of the several States, to judgments against a right claimed un-
der the Constitution, laws or treaties of the United States. But 
whatever may have been the reasons which influenced Congress, 
its language is too plain to be misunderstood. Cases in admi-
ralty, brought after the act of 1900 took effect, must of course 
be brought in the District Court of the United States, and sub-
ject to the right of appeal therein provided to the Circuit Court 
o Appeals for the Ninth Circuit. But as to cases in admiralty 
pending in the courts of Hawaii when the act took effect, there 
B no special provision, and they therefore remain, like other 
civil cases, to be finally determined in the courts of the Terri-

ry of Hawaii, under the general provision of section 10. In 
cases in admiralty, as in all other cases pending in the courts 
. p awa^ a^ that time, it was within the discretionary power 

ri >.°^ress provide that they should remain within the ju-
nction and determination of the courts of the Territory ; and 
facUh0 S° Prov^e^ ast° pending suits of all classes. The 
con + ln a S^te cases in admiralty cannot be brought in its 
rp S’ the courts of the United States, affords no

n or lmplying that Congress, without any language ex-
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pressing such, an intention, meant to vest in any court of the 
United States either original or appellate jurisdiction in cases 
in admiralty pending in the courts of Hawaii when this act of 
Congress took effect.

Reliance is placed by the petitioner on section 15 of the act 
of March 3,1891, c. 517, (long before the annexation of Hawaii,) 
establishing Circuit Courts of Appeals, which provides that “ the 
Circuit Court of Appeal, in cases in which the judgments of the 
Circuit Courts of Appeal are made final by this act,” (which 
include cases in admiralty,) “ shall have the same appellate ju-
risdiction, by writ of error or appeal, to review the judgments, 
orders and decrees of the supreme courts of the several Terri-
tories as by this act they may have to review the judgments, 
orders and decrees of the District Court and Circuit Courts; 
and for that purpose the several Territories shall, by orders of 
the Supreme Court, to be made from time to time, be assigned 
to particular circuits.” 26 Stat. 830. But on November 9, 
1900, when this appeal to the Circuit Court of Appeals for the 
Ninth Circuit was claimed from the Supreme Court of the Ter-
ritory of Hawaii, as well as on April 12,1901, when this peti-
tion for a writ of mandamus was filed, this court had made no 
order assigning the Territory of Hawaii to any judicial circuit. 
The order made by this court on April 15, 1901, assigning the 
Territory of Hawaii to the Ninth Judicial Circuit, was not, as 
this petitioner requested, made as of a former day, but took© 
feet only from its date. And no order of this court, assigning 
the Territory of Hawaii to a judicial circuit under the act o 
1891, can give a right of appeal inconsistent with the provision 
of section 86 of the later act of 1900 restricting such appeals to 
cases in which by the laws of the United States they area ow 
able to the courts of the United States from the courts o e 
several States. ,Petition dismissed.
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NUTTING -y. MASSACHUSETTS.

ERROR TO THE SUPERIOR COURT OF THE STATE OF MASSACHUSETTS.

No. 32. Argued November 20,21,1901.—Decided January 13,1902.

The statute of Massachusetts of 1894, c. 522, § 98, imposing a fine on “any 
person who shall act in any manner in the negotiation or transaction of 
unlawful insurance with a foreign insurance company not admitted to do 
business in this Commonwealth,” is not contrary to the Constitution of 
the United States, as applied to an insurance broker who, in Massachu-
setts, solicits from a resident thereof the business of procuring insurance 
on his vessel therein, and as agent of a firm in New York, having an office 
in Massachusetts, secures the authority of such resident to the placing 
of a contract of insurance for a certain sum in pounds sterling upon the 
vessel, and transmits an order for that insurance to the New York firm; 
whereupon that firm, acting according to the usual course of business of 
the broker, of itself, and of its agents in Liverpool, obtains from an in-
surance company in London, which has not been admitted to do business 
in Massachusetts, a policy of insurance for that sum upon the vessel; and 
the broker afterwards, in Massachusetts, receives that policy from the 
New York firm, and sends it by mail to the owner of the vessel in Massa-
chusetts.

This  was an indictment on the statute of Massachusetts of 
1894, c. 522, § 98, for negotiating and transacting unlawful in-
surance with a foreign insurance company not admitted to do 
business in Massachusetts.

Section 98 of that act is as follows: “ Any person who shall 
assume to act as an insurance agent or insurance broker without 
license therefor as herein provided, or who shall act in any man-
ner in the negotiation or transaction of unlawful insurance with 
a foreign insurance company not admitted to do business in this 

ominonwealth, or who as principal or agent shall violate any 
provision of this act in regard to the negotiation or effecting of 
contracts of insurance, shall be punished by fine of not less than 
one hundred nor more than five hundred dollars for each of-
fence.”

The act, in section 3, provides that “ it shall be unlawful for 
any company to make any contract of insurance upon or con-
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cerning any property or interests or lives in this Commonwealth, 
or with any resident thereof, or for any person as insurance 
agent or insurance broker to make, negotiate, solicit or in any 
manner aid in the transaction of such insurance, unless and ex-
cept as authorized under the provisions of this act; ” and that 
“ all contracts of insurance on property, lives or interests in this 
Commonwealth shall be deemed to be made therein.” And in 
sections 77-82 it prescribes the conditions with which foreign 
insurance companies must comply before they can do business 
in Massachusetts, requiring each company, among other things, 
to appoint the insurance commissioner its attorney, upon whom 
process in any suit against it may be served; to appoint some 
resident of Massachusetts as its agent; to obtain from the in-
surance commissioner a certificate that it has complied with the 
laws of Massachusetts and is authorized to make contracts of 
insurance; and, if incorporated or associated under the laws of 
any government other than the United States or one of the 
States, to deposit with the treasurer of Massachusetts or the fi-
nancial officer of some other State a sum equal to the capital 
required of like companies, to be held in trust for the benefit of 
all the company’s policy-holders and creditors in the United 
States.

At the trial in the Superior Court, the parties agreed upon 
the following facts: The defendant was a citizen of Massachu-
setts and a licensed insurance broker in Boston, and at some 
time prior to November 18, 1898, solicited from one William 
McKie, a shipbuilder in Boston, and likewise a citizen of Massa-
chusetts, the business of procuring insurance upon a vessel then 
in process of construction in his Boston shipyard; and, as agent 
for Johnson & Higgins, average adjusters and insurance brokers, 
having an office in Boston in charge of the defendant, and their 
principal place of business in New York, secured the authority 
of McKie to the placing of a contract of insurance for <£4 
upon the vessel. Thereupon the defendant transmitted an or 
der for the insurance to Johnson & Higgins in New 1 ork, an 
they at once wrote to their Liverpool agents, John D. Tyson 
Co., to procure the aforesaid insurance. Accordingly, Tyson 
Co. procured a policy from the London Lloyds, to be dehvere
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to Tyson & Co. in Liverpool, dated November 18, 1898, for a 
year from November 16, 1898, on the aforesaid vessel, for the 
sum of £4124, the policy running in favor of Johnson & Hig-
gins “ on account of whom it may concern, as well in their own 
name as for and in the name and names of all and every other 
person or persons to whom the same doth, may or shall apper-
tain.” Tyson & Co., at the time of receiving the policy, paid 
the premiums thereon for account of Johnson & Higgins, and 
received a commission upon the insurance from Lloyds for them-
selves and for Johnson & Higgins. Tyson & Co. sent the policy 
to Johnson & Higgins in New York; they, after endorsing it, 
forwarded it by mail to the defendant in Boston; and he, on 
November 18,1898, sent it by mail to McKie. The policy was 
procured from the London Lloyds in the usual course of the 
business of the defendant, of Johnson & Higgins and of Tyson 
& Co. None of them were agents of the London Lloyds, ex-
cept in so far as the facts agreed constituted them agents. The 
London Lloyds were individual insurers, citizens of England, 
associated as principals in the business of insurance, under and 
by authority of the government of the United Kingdom of 
Great Britain and Ireland, and carrying on the business in Eng-
land on the Lloyds’ plan, by which each associate underwriter 
becomes liable for a proportionate part of the whole amount in-
sured by a policy. The London Lloyds had not complied with 
any of the requirements imposed by the laws of Massachusetts 
upon foreign insurance companies, and had not been admitted 

do insurance business in the Commonwealth, according to

The defendant requested the court to instruct the jury that 
so much of the Massachusetts statute as purported to make il- 
« aC^S aS were d°ne by the defendant was contrary to 

e ourteenth Amendment of the Constitution of the United 
states, and as such was unconstitutional and void. The re- 
ques was refused; and the court instructed the jury that upon 

o acts above stated they would be warranted in finding the 
ty guilty- To all of this the defendant duly excepted, 

enig found guilty, his exceptions were overruled by the 
preme Judicial Court of Massachusetts. 175 Mass. 154. He
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was thereupon sentenced in the Supreior Court, and sued out 
this writ of error.

J. Hubley Ashton for plaintiff in error.

Mr. H M. Knowlton for defendant in error.

Mr . Jus tice  Gray , after stating the case as above, delivered 
the opinion of the court.

A State has the undoubted power to prohibit foreign in-
surance companies from making contracts of insurance, marine 
or other, within its limits, except upon such conditions as the 
State may prescribe, not interfering with interstate commerce. 
A contract of marine insurance is not an instrumentality of 
commerce, but a mere incident of commercial intercourse. The 
State, having the power to impose conditions on the transaction 
of business by foreign insurance companies within its limits, 
has the equal right to prohibit the transaction of such business 
by agents of such companies, or by insurance brokers, who are 
to some extent the representatives of both parties. Hooper v. 
California, 155 IT. S. 648 ; Allgeyer v. Louisiana, 165 IT. S. 578.

The statute of Massachusetts of 1894, c. 522, on which this 
indictment is founded, besides requiring foreign insurance com-
panies, as conditions precedent to doing business in the State, to 
appoint agents within the State, and to deposit a certain sum 
in trust for their policy-holders and creditors, provides, in sec-
tion 3, that “ it shall be unlawful ” “ for any person as in-
surance agent or insurance broker to make, negotiate, solicit or 
in any manner aid in the transaction of ” insurance on or con 
cerning any property, interest or lives in Massachusetts, excep 
as authorized by the act; and, in section 98, that any person 
“ who shall act in any manner in the negotiation or transaction 
of unlawful insurance” (evidently intending insurance dec are 
unlawful by section 3) “ with a foreign insurance company no 
admitted to do business in this Commonwealth,” shall be pun 
ished by fine. . .

The acts of negotiation or transaction by the defen an 
Massachusetts, admitted in the facts agreed by the parties, ar
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that he solicited from McKie the business of procuring insur-
ance upon his vessel in Boston, and, as agent of Johnson & 
Higgins of New York, having an office in Boston, secured the 
authority of McKie to the placing of a contract of insurance 
for a certain sum in pounds sterling upon the vessel, and trans-
mitted an order for that insurance to Johnson & Higgins in 
New York; whereupon they, acting according to the usual 
course of business of the defendant, of themselves and of their 
agents in Liverpool, obtained from the London Lloyds, who had 
not been admitted to do business in Massachusetts, a policy of 
insurance for that amount on the vessel; and the defendant 
afterwards, in Massachusetts, received from Johnson & Higgins 
that policy, and sent it by mail to McKie, which tends to show 
that the policy obtained from the foreign insurance company 
was the insurance wThich he had originally solicited. These 
facts clearly convict the defendant of negotiating and transact-
ing in Massachusetts unlawful insurance with a foreign insur-
ance company in violation of the statute, if that statute is con-
stitutional.

In Hooper v. California, 155 U. S. 648, Hooper, the agent in 
California of the same Johnson & Higgins of New York, ob-
tained from them a policy of marine insurance of a Massachu-
setts insurance company on a vessel in California, owned by a 
citizen of California, to whom he delivered the policy in Cali-
fornia. It was held that a statute of California, by which 
p?°?er.was of procuring insurance for a resident of 

a i ornia from a foreign insurance company which had not 
given bond as required by the laws of California, was consti-
tutional.

In Mlgeyer v. Louisiana, 165 U. S. 578, the insurance was 
0 o ained through an agent or broker, but by the assured 

Jrase > and the point decided was that a statute of a State 
^nis mg the owner of property for obtaining insurance there- 
decisi aU?^er ^ate "was unconstitutional. In that case the 
tinJnMk T ^00^e'r?s case was expressly recognized and dis- 
ami 1S 6 • an^ ^us^ce Peckham, speaking for the court, 
observS^f the WOrdsof Mr* Justice White in Hooper's case, 

t is said that the right of a citizen to contract for



558 OCTOBER TERM, 1901.

Mr . Just ice  Habl an , dissenting.

insurance for himself is guaranteed by the Fourteenth Amend-
ment, and that, therefore, he cannot be deprived by the State 
of the capacity to so contract through an agent. The Four-
teenth Amendment, however, does not guarantee the citizen 
the right to make within his State, either directly or indirectly, 
a contract, the making whereof is constitutionally forbidden by 
the State. The proposition that, because a citizen might make 
such a contract for himself beyond the confines of his State, 
therefore he might authorize an agent to violate in his behalf 
the laws of his State within her own limits, involves a clear 
non seguitur, and ignores the vital distinction between acts 
done within and acts done beyond a State’s jurisdiction.” 155 
U. S. 658, 659; 165 IT. S. 587, 588.

As was well said by the Supreme Judicial Court of Massa-
chusetts, “ While the legislature cannot impair the freedom of 
McKie to elect with whom he will contract, it can prevent the 
foreign insurers from sheltering themselves under his freedom 
in order to solicit contracts which otherwise he would not have 
thought* of making. It may prohibit not only agents of the 
insurers, but also brokers, from soliciting or intermeddling in 
such insurance, and for the same reasons.” 175 Mass. 156.

We are of opinion that the case at bar comes within 
Hooper v. California, and not within Allgeyer v. Louisiana; 
and that section 98 of the statute of Massachusetts, under which 
the plaintiff in error has been convicted, is not contrary to the 
Constitution of the United States.

The effect of the other provision of the Massachusetts statute, 
declaring that “all contracts of insurance on property, lives or 
interests in this Commonwealth shall be deemed to be ma e 
therein,” need not be considered; because the defendant as 
been convicted, not of the making of the contract, but of nego-
tiating and transacting that contract in Massachusetts.

Judgment affirmed.

Mr . Justi ce  Harl an , dissenting.
In my opinion this case does not differ in principle from A 

geyer v. Louisiana, 165 U. S. 578; and so thinking ca 
concur in the opinion and judgment in this case.
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MINDER v. GEORGIA.

ERROR TO THE SUPERIOR COURT OF BIBB COUNTY, STATE OF 
GEORGIA.

No. 417. Argued December 3,1901.—Decided January 6,1902.

This court cannot interfere with the administration of justice in the State 
of Georgia because it is not within the power of the courts of that State 
to compel the attendance of witnesses who are beyond the limits of the 
State, or because the taking or use of depositions of witnesses so situated 
in criminal cases on behalf of defendants is not provided for by statute 
and may not be recognized in Georgia.

The  case is stated in the opinion of the court.

Jfr. John R. Cooper for plaintiff in error. Mr. Herman 
Brasch and Mr. Marion W. Harris were on his brief.

Mr. J. M. Terrell for defendant in error.

Mr . Chief  Jus ti ce  Full er  delivered the opinion of the court.

At the November term, 1900, of the superior court of Bibb 
County, Georgia, Isadore Minder was tried on an indictment 
for murder, convicted, and sentenced to death. A motion for 
new trial was made upon the ground, among other things, that 
the court erred in refusing to continue the case on account of 
the absence of material witnesses residing in Alabama, whose 
names were given. The defence was insanity, and the motion 
for continuance set forth that the witnesses would testify that 
the accused was insane; “ that all the powers of the court have 
been exhausted to procure the attendance of said witnesses; ” 

at they had refused to attend; and that the court had no au- 
ority under the constitution and laws of the State of Georgia 

0 procure their attendance, or their testimony, and that their 
epositions would not be admissible in evidence if obtained.

e motion further stated that if he were tried “ without being
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afforded process by which either to compel the attendance or 
to procure the depositions of said witnesses, that defendant, who 
is a citizen of the United States and a resident of Georgia, would 
be deprived of his life, liberty, and property without due proc-
ess of law, and would be denied his right and privilege and 
immunities as a citizen of the United States in violation of the 
Constitution of the United States, and particularly the 1st par-
agraph of the 14th Amendment thereto; and in violation of 
said amendment would be denied the equal protection of the 
laws with American citizens of other States of this Union where 
the state and Federal process affords the defendant means to 
secure the depositions of non-resident witnesses in capital cases, 
and the State allows the introduction of such depositions in 
evidence in behalf of the defendant in such other States.” It 
was further stated that “ unless the State will consent to the 
introduction of depositions from said non-resident witnesses 
and will afford him a reasonable opportunity to secure the same, 
petitioner will be denied the equal protection of the laws and 
will be deprived of his life and liberty without due process of 
law.” The motion for new trial was overruled by the superior 
court, and defendant sentenced, whereupon an appeal was taken 
to the Supreme Court which affirmed the judgment. 113 
Georgia, 772.

This writ of error was then sued out, and the errors assigne 
were in substance that the Supreme Court erred in not re vers 
ing the judgment of the court below for error in denying the 
motion for continuance, which denial it was contended was a 
denial of due process of law and the equal protection of t e 
laws secured by the Fourteenth Amendment. This point was 
made in the Supreme Court and the matter of the ruling on 
the motion to continue was disposed of thus :

“ The application for a continuance was made upon the groun 
of the absence of certain witnesses whose testimony it is c aime 
was very material to the defence of insanity set up by e a 
cused. It appeared that these witnesses resided in the , e , 
Alabama, that the court had caused subpoenas to e> iss 
directed to these witnesses, that they had been transmi e 
mail to the witnesses, that the subpoenas had been receive
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them, and that they had. refused to attend court upon the ad-
vice of their counsel in Alabama that there was no law requiring 
them to leave their State to attend as witnesses a court of 
another State. It distinctly appeared that the witnesses had 
refused to attend, and there is nothing in the record to indicate 
that there were any reasonable grounds for hoping that they 
might be induced to attend at a subsequent term of the court if 
the case had been continued. Under such circumstances it does 
not seem to us that the court erred in refusing to postpone the 
case. In a case of this character, where the life of the accused 
is at stake, and the court has at its command no compulsory 
process which could be used to enforce the attendance of the 
witnesses from beyond its jurisdiction, a promise by the wit-
nesses to attend at a subsequent term of the court might ad-
dress itself very strongly to the discretion of the trial judge 
and authorize him to continue the case; but certainly there is 
no abuse of discretion when the witnesses are beyond the juris-
diction of the court and beyond the power of its process, and 
not only refuse to attend voluntarily, but give no indication that 
they will at any time in the future be willing to attend upon 
the sessions of the court. It was argued here that the court 
should have sent an officer into the State of Alabama and served 
each of the witnesses personally with subpoenas. We do not 
think the court had any authority to do this, even if there were 
no impropriety in an officer of this State going into the State of 
Alabama and making personal service of a paper. The courts 
° t is State are under no obligations to litigants to send their 
o cers beyond the limits of the State to do acts which would 

purely voluntary on the part of such officers; and certainly 
e court should not use one of its officers in this way when 
e so e purpose in so doing would be to produce a species of 
ora coercion upon a citizen of another State to come into this 

a riobt^ k6 no^ reQu^re(^ by law to do so, and would have 
hiin Th 1^n?re command of the court thus transmitted to 
herp th ± was made in the court below, and was argued 
method f t 6 the law of this State to provide a
the in ’ $r ?omPelling the attendance of witnesses from beyond

ns ic ion of the State, or for obtaining the depositions of 
vol . clxx xiii —36
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such witnesses and allowing them to be introduced in evidence 
in behalf of a person charged with crime, was a denial to such 
person of the equal protection of the laws, and his conviction 
under such circumstances would be depriving him of life or 
liberty, as the case may be, without due process of law, in 
violation of the Fourteenth Amendment to the Constitution of 
the United States. We do not see how a person on trial could 
be so said to be denied the equal protection of the laws when 
he is tried under laws of procedure applicable to every person 
charged with crime. Nor can we see how a person is deprived 
of life or liberty without due process of law, on account of not 
having the benefit of the testimony of witnesses who are be-
yond the jurisdiction of the court, when the law-making power 
of the State is powerless to make any provision which would 
result in the compulsory attendance of the witnesses, and the 
use of depositions in such cases is directly contrary to the 
usages, customs, and principles of the common law.”

The requirements of the Fourteenth Amendment are satisfied 
if trial is had according to the settled course of judicial pro-
cedure obtaining in the particular State, and the laws operate 
on all persons alike and do not subject the individual to the 
arbitrary exercise of the powers of government. Because it 
not within the power of the Georgia courts to compel the at-
tendance of witnesses who are beyond the limits of the State, 
or because the taking or use of depositions of witnesses so sit-
uated in criminal cases on behalf of defendants, is not provide 
for, and may not be recognized in Georgia, we cannot interfere 
with the administration of justice in that State on the groun 
of a violation of the Fourteenth Amendment in these particulars.

Judgment affirmed-
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MoKINLEY CREEK MINING CO. v. ALASKA UNITED 
MINING CO.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR THE 
DISTRICT OF ALASKA.

No. 37. Argued April 15,16,1901.—Decided January 6,1902.

There is no prejudicial error in the ruling of the court below on the ad-
mission of testimony.

Assignments of error cannot be based upon instructions given or refused 
in an equity suit.

The locations are valid so far as they depend upon the discovery of gold.
The notices as set forth in the opinion of the court constituted a sufficient 

location.
Grantees of public land take by purchase.
In Manuel v. Wolff, 152 U. S. 505, it was decided that a location by an 

alien was voidable, not void, and was free from attack by any one except 
the Government.

This  is a bill in equity brought by the appellee company, 
who was plaintiff below, to establish title to two placer mining 
claims, against a like claim of appellant company to the same 
ground.

The bill alleged that “Peter Hall, William A. Chisholm, 
James Hanson, John Dalton and Dan. Sutherland, partners 
under the firm name and style of the Alaska United Mining 
Company, bring this their bill of complaint against C. G. Lewis, 
Bert Woodin, Edwin Hackley, Alex. McConaghy, Carl A. West,

• 8. Hawes, Chas. P. Leitch, and C. P. Cahoon, partners 
un er the firm name of the McKinley Creek Mining Company, 
an show to the court that the said parties, both plaintiffs and 

e en ants, are citizens of the United States and residents of 
the District of Alaska.”

he bill also alleged ownership of the claims by reason of 
oca ion, exploration and discovery of precious metals, and the 
d'^ +nCe local rules and regulations of the mining

no . Also possession of the claims and the erection of val-
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uable improvements thereon, and forcible entry upon that pos-
session by defendants (appellants) with an attempt and avowed 
purpose to drive plaintiffs (appellees) therefrom, and unless re-
strained they would proceed to the execution of said threats. 
An injunction was prayed for.

The defendants admitted their citizenship, but denied the 
citizenship of plaintiffs on the ground that the defendants had 
not sufficient knowledge to form a belief thereto, and trav-
ersed in like manner or absolutely the other allegations of the 
bill, and alleged title by reason of prior discovery by members 
of the company. The answer also alleged prior possession by 
members of the company from which they were dispossessed 
by the plaintiff, and claimed that as to the controversies thus 
arising “defendants are under the law and practice of this 
court entitled to a jury trial for the trial of the title to said 
claims and each of them, and to that end and purpose have 
commenced in this honorable court a suit in ejectment for the 
trial and determination of the title to said property in an action 
at law and according to the usage and practice of this court, 
and until the trial and determination of such trial at law by 
this honorable court the defendants are entitled to a restraining 
order against said plaintiff company and its individual mem-
bers restraining them and each of them from the commission 
of the wrongful acts herein complained of.”

A temporary injunction was prayed against plaintiffs (ap-
pellees).

There was a reply filed to the new matter of the answer an 
to the cross complaint. ,

A jury was impanelled to try the case on motion of plainti s, 
no objection being made by defendants, and after hearing t e 
evidence and receiving instructions from the court the jury 
rendered a verdict for plaintiffs, as follows: “ We, the jury m 
the above-entitled and numbered cause, find for the plain i s, 
Peter Hall, Wm. A. Chisholm, Dan. Sutherland, James Hanson, 
and John Dalton, partners under the firm name and sty e o 
the Alaska United Mining Co., the claims in controversy.

The defendants in due time moved for judgment, no w 
standing the verdict, upon the ground that on the evi ence
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defendants were entitled “ to a judgment in their favor for the 
possession of the mines and property in controversy.” The 
motion was denied.

Subsequently defendants moved for a new trial (1) upon the 
testimony in the cause, the rulings therein and exceptions taken, 
and upon the pleadings and proceedings in cause No. 967; 
(2) the insufficiency of the evidence to justify the verdict; 
(3) error in refusing to give certain instructions requested by 
defendants (appellants).

The motion was denied and the following judgment was en-
tered:

“This cause came on to be heard at this term upon the bill, 
the answer and cross bill of defendants and the replication 
thereto of plaintiffs and the proofs in the case and upon the re-
quest of defendants, duly made by their counsel, Messrs. Winn 
& Weldon, the issues arising upon said pleadings and proofs 
were submitted to a jury of good and lawful men, duly selected, 
impanelled and sworn, to wit, J. Montgomery Davis and eleven 
others, who, having heard the said proofs adduced in the case 
and having been instructed by the court as to the law, and hav-
ing heard the argument of counsel, retired in charge of the 
bailiff to consider of their verdict and after due deliberation 
had returned into open court the following verdict, to wit:

* Hs * * *
We, the jury in the above-entitled and numbered cause, 

find for the plaintiffs, Peter Hall, William A. Chisholm, Dan. 
utherland, Jas. Hanson and John Dalton, partners under the 
rm name and style of the Alaska United Mining Company, 

the claims in controversy.
(Signed) “ J. Montg omer y  Davi s , Foreman.

hich said verdict was by the court received and ordered 
^cor ed, and the finding therein contained upon the issues in 

cause were by the court approved and adopted.
ow, therefore, upon consideration of the said bill, the an- 

er ereto and the cross complaint of said defendants, the 
the 1Ca?^n and the said proofs, and by reason of

ver ict of the jury thereon, approved and adopted by the
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court, it is, upon consideration thereof, ordered, adjudged and 
decreed as follows, to wit:

“That the said defendants, C. G. Lewis, Bert Woodin, Edwin 
Hackley, Alex. McConaghy, Carl A. West, W. S. Hawes, Charles 
P. Leitch and C. P. Cahoon, a mining copartnership under the 
name and style of the McKinley Creek Mining Co., have not 
nor have any of them any right, estate, title or interest what-
ever in or to those two certain mining claims, lands and prem-
ises described in the said bill of complaint and in the said 
answer and cross complaint of defendant and hereinafter more 
particularly described; that the title of the plaintiff, The Alaska 
United Mining Company, a corporation composed of Peter Hall, 
William A. Chisholm, Dan. Sutherland, Jas. Hansen and John 
Dalton, thereto is good and valid, and that the said defendants 
and each of them be, and they and each of them are hereby, for-
ever enjoined and restrained from asserting any claim whatso-
ever in or to said mining claims, lands and premises adverse to 
said plaintiffs, and that the said plaintiffs be, and they are hereby, 
quieted in their possession, use and enjoyment of the same.

A description of the claims followed.
Objection was made to the judgment, and the defendants 

claimed that the only judgment which could be entered was 
one “ restraining the defendants from the acts complained o 
in the bill of complaint pending the trial of cause No. 967, 
McKinley Creek Mining Co. v. The Alaska United Mining U, 
which is a suit in ejectment now pending in this court an a 
issue, the record and files of which are hereby referred to an 
made a part of this objection.”

From the judgment entered the case is here on appea .
Mr. S. M. Stockslager for appellants. Mr. George C. Heard 

was on his brief.
Mr. L. T. Michener for appellees. Mr. W. K Dudley, 

Mr. J. F. Maloney and Mr. J. H. Cobb were on his brie .

Mr . Jus tice  Mc Kenna , after stating the case, delive 

opinion of the court.
The assignments of error present for review the ru g
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the court upon the admission of testimony, the correctness of 
the court’s instructions to the jury and the sufficiency of the 
evidence to justify the judgment.

We may dispose of the rulings on the admission of testimony 
summarily. They are not precisely indicated by counsel in 
their brief, and to review them with a detail of the evidence 
would unduly extend this opinion. It is enough to say that we 
have examined the evidence and considered the rulings, and do 
not discover any prejudicial error in the latter. Besides, it is 
questionable if such rulings are reviewable in an appellate court. 
Wilson v. Riddle, 123 U. S. 608; Huso v. Washburn 59 Wis. 
414; Peabody n . Kendall, 145 Ill. 519.

For an understanding and consideration of the other conten-
tions of appellants it is only necessary to indicate the proposi-
tions which the evidence of the parties tended to establish. On 
the part of the plaintiffs (appellees) the evidence tended to show 
that Dan. Sutherland, James Hanson, William Chisholm and 
Jack Dalton, who compose the appellee company, and Peter 
Hall and one Hawes and C. P. Cahoon, were working at Pleas-
ant camp in Alaska for William Chisholm on and prior to Octo-
ber, 1898. Prospecting on the river Porcupine was resolved on 
to be done by Hanson, Sutherland and Cahoon, and the follow-
ing power of attorney was given to Cahoon:

“ Know all men by these presents that Peter Hall, William 
hisholm, William S. Hawes, of Pleasant camp, British Colum- 
ia, have made, constituted and appointed, and. by these pres-

ents do make, constitute and appoint, C. P. Cahoon, of Pleasant 
camp, British Columbia, our true and lawful attorney, for us 
an m our names, place and stead to locate a mining claim in 
the Territory of Alaska.

In testimony whereof we have hereunto set our hands and 
seal this 4th day of Oct., A. D. 1898.

“ Peter  Hall . [se al .] 
“Wm . A. Chis ho lm , [sea l .] 
“Wm . S. Hawes . [sea l .] 

, sealed, and delivered in the presence of—
“Dan . Suther land .
“J. Hanso n .”
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Provisions were furnished the party, and they started out on 
the 4th of October, 1898, and met on the creek (subsequently 
given the name of McKinley) certain members of the appellant 
company. Gold was discovered, and Cahoon wrote notices of 
location for Chisholm and Hall upon a snag or stump in the 
creek, making their claims contiguous, and afterward reported 
that he had done so, saying that he had staked Chisholm first 
and Hall next. Chisholm and Hall went to the claims about 
the 20th of October, and cut trails to them, and did other work 
upon them; and at that time copied the notices of location and 
had them recorded. The notices with their endorsements were 
introduced in evidence.

The testimony was given by several witnesses and in great 
detail, and it was opposed at about all points by testimony of 
several witnesses, including Cahoon; and as to who first dis-
covered gold there was a decided conflict whether Sutherland 
did, who is one of the appellee company, or whether Hackley 
did, under a location by whom the appellant company claims. 
Also a conflict as to whether Hackley protested when Cahoon 
wrote the notices of location for Chisholm and Hall, and 
whether Cahoon promised to take them down and authorized 
Hackley to do so, and upon his declining authorized Lewis, one 
of the appellant company, to take them down and relocate 
Chisholm and Hall further up the creek, and whether Lewis 
did so.

1. It will be observed that the main controversy of fact e 
tween the parties was as to who made the first discovery o 
gold—Hackley or Sutherland. On this testimony appe an s 
base three contentions, to which they claim, the instructions 
asked by them at the trial court were addressed:

(1) That the discovery of mineral is a precedent condition o 
the making of a valid location, and that Hackley was t e rs 
to discover gold. . j

(2) That the locations relied on by appellees were 
because they were not “ distinctly marked on the groun , 
otherwise designated as required by law.”

(3) That the citizenship of Chisholm and Hall was p 
issue by the pleadings, and no evidence was offere to es a
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it, but on the contrary the power of attorney under which 
Cahoon acted represents them to be citizens of British Co-
lumbia.

Without now questioning the soundness of either of these 
contentions, it is enough to say that the assignments of error 
based upon the refusal of instructions cannot be entertained. 
This is undoubtedly a suit in equity, and if it may be regarded 
as entertained under the general powers conferred by the act 
of May 17,1884, 23 Stat. 24, error cannot be predicated upon 
the giving or the refusing of instructions. The verdict was 
but advisory to the court, to be adopted or disregarded at the 
court’s discretion. This we regarded as indisputable, but in 
order that counsel might be heard upon the effect of the Ore-
gon Code,, if regarded as applicable to Alaska, we requested 
briefs of counsel “ as to what errors, in respect of giving or re-
fusing instructions or other rulings on trial by a jury in a cause 
of this character, are open for consideration on appeal from the 
District Court of Alaska.”

In response to that request, counsel for appellant urge that 
by section 7 of the act of May 17, 1884, supra, the final judg-
ments of a District Court of Alaska are reviewable by this court 
as in other cases,” and that the terms, other cases, “ neces-

sarily refer to the procedure for review provided by sections 
91 and 692, Revised Statutes, governing District and Circuit 
ourts having like jurisdiction.” But the procedure there pre-

sen ed is for the purpose of reviewing error, and error, as we 
ave already said, cannot be based on instructions given or 

re use in an equity case. Nor is the rule different in the State 
° -Lashmutt v. Everson, 7 Oregon, 212; Svoeqle
v. m, 7 Oregon, 222. •

2. There was no finding of facts by the court, and, assuming 
a we may look into the evidence, we find it conflicting 

^covered gold, Hackley or Sutherland. The 
havi  °W evidentlY determined that Sutherland did, and, 
Dron^ n0 credibility of the witnesses, we cannot

6

hav °ynce determination unsound. Sutherland seems to 
rato acting and cooperating with Cahoon. At any

’ ei an is not contesting the locations made by Cahoon
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for Chisholm and Hall, but on the contrary asserts their validity 
and claims title under them. The locations, therefore, are valid 
so far as they depend upon the discovery of gold.

The second contention is that they are invalid because they 
were not “ distinctly marked on the ground.” The appellants 
base this contention on Cahoon’s testimony. His testimony is 
that he wrote the notices of locations upon a stump or snag in 
the creek, and they were as follows: “ I, the undersigned, claim 
1500 feet running down this creek and 300 feet on each side.”

But the notices produced by other witnesses, and which were 
testified to be copies, as near as could be made out, of those on 
the stump, were respectively as follows:

“ Notice is hereby given that I, the undersigned, have this 6th 
day of October, 1898, located a placer mining claim 1500 feet 
running with the creek and 300 feet on each side from center 
of creek known as McKinley Creek, in Porcupine mining dis-
trict, running into Porcupine Biver. This claim is the east ex-
tension of W. A. Chisholm claim on about 1800 feet from the 
first falls above the Porcupine River, in the district of Alaska.

“ Pete r  Hall , Locator»
“Witness: J. Hans on .

“D. Suthe rl and .
“ Notice is hereby given that I, the undersigned, have, this 

sixth day of Oct. 1898, located a placer mining claim 1500 ft. 
along creek bottom and 300 ft. from center of creek each way 
on creek known as McKinley, in Porcupine mining district, 
described as follows: West extension of Peter Hall’s claim and 
about 300 feet above first falls on said creek, in the district o
, A1K A«

“ Wm . A. Chish olm , Locator.
“Witnesses: D. Sut he rla nd .

“ James  Han so n .”
These notices constituted a sufficient location; the 

identified and between it and the stump there was a e 
relation which, combined with the measurements, ena . 
boundaries of the claim to be readily traced. Hawes n .
Copper Mining Company, 160 U. S. 303.
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3. Conceding, appellants say, a proper discovery and a proper 
description of the location, nevertheless as the citizenship of the 
locators was put in issue, it was necessary to be proved to justify 
a judgment for the appellees because under section 2319, Rev. 
Stat., the public lands of the United States are only open to 
exploration, occupation and purchase by citizens of the United 
States, and those who have declared their intention to become 
such.

In Manuel n . Wulff, 152 U. S. 505, this court sustained the 
validity of a conveyance of a mining location to an alien, re-
versing a decision of the Supreme Court of Montana to the con-
trary. The decision was based upon the difference between a 
title by purchase and title by descent, and the doctrine expressed 
that an alien can take title by purchase and can only be di-
vested of it by office found. The case of Govemeur v. Robert-
son, 11 Wheat. 332, was cited and approved, and the remarks 
of Mr. Justice Johnson in that case become apposite:

“ That an alien can take by deed, and can hold until office 
found, must now be regarded as a positive rule of law, so well 
established that the reason of the rule is little more than a sub-
ject for the antiquary. It no doubt owes its present authority, 
if not its origin, to a regard to the peace of society and a desire 
to protect the individual from arbitrary aggression. Hence it 
is usually said, that it has regard to the solemnity of the livery 
of seisin, which ought not to be divested without some corre-
sponding solemnity. But there is one reason assigned by a very 
judicious compiler, which, from its good sense and applicability 
to the nature of our government, makes it proper to introduce 
it here. I copy it from Bacon, not having had leisure to ex-
amine the authority which he cites for it: ‘ Every person,’ says 

e, is supposed a natural born subject that is a resident in the 
gdom and that owes a local allegiance to the king, till the 

contrary be found by office.’ This reason, it will be perceived, 
app es with double force to the resident who has acquired of 
ofGf S0V^r^^ whether by purchase or by favor, a grant 

■ ^ran^ees the public land take by purchase this court, 
m anuel v. Wulff, left no doubt. It was said that when a
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location is perfected it has the effect of a grant by the United 
States of the right of present and exclusive possession. Forbes 
n . Grady, 94 U. S. 762; Belk v. Meagher, 104 U. S. 279; 
Guoillim, v. Donnellan, 115 U. S. 45; Noyes n . Mantel, 127 
U. S. 348.

The appellants, however, deny the application of Manuel n . 
Wulff, and contend that this suit having been brought under 

section 500 of the Oregon Code, in order to maintain the suit 
the appellees must show a right to the exclusive possession of 
the ground in dispute. This is in effect to say that while the 
validity of the location may not be disputed by appellants, 
the right to the possession, which is but an incident of the 
location, may be. We do not concur in this view. The mean-
ing of Manuel, v. Wulff, is that the location by an alien and 
all the rights following from such location are voidable, not 
void, and are free from attack by any one except the govern-
ment.

It is not necessary to notice other points made by appellants 
and, discovering no error in the record,

Judgment is affirmed.

MAESE v. HERMAN.

APPEAL FROM THE COURT OF APPEALS OF THE DISTRICT OF COLUMBIA.

No. 226. Argued November 6, 7,1901.—Decided January 6,1902.

The sole authority to the General Land Office to issue the patent for the 
land in dispute in this case was the act of March 3, 1869, 15 Stat. j 
the patent was issued under that authority, and it does not admit o c 
troversy that it must issue to the confirmee of Congress, viz.. e o 
of Las Vegas. , s

This court cannot assume that Congress approved the repor o 
veyor General unadvisedly, used the name of the town of as ega 
advisedly, or intended primarily some other confirmee.^ having

The town and its inhabitants having been recognized by Cong1 ess as 
rights, and such rights having been ordered to be authentica e 
ent of the United States, it is the dnty ot the landOffice to .ss« « 

patent, to give the town and its inhabitants the bene o 
cation, and to remit all controversies about it to other tri una
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This  is a bill in equity brought in the Supreme Court of the 
District of Columbia, praying for an injunction against respon-
dents from issuing a patent to the town of Las Vegas, New 
Mexico, of the lands in the Las Vegas private land grant, or, 
if a patent has issued, to declare it to be void, or if a patent has 
not issued, to direct one to issue “ to all of said lands, to the 
heirs, legal representatives and assigns of the said Juan de Dios 
Maese, Manuel Duran, Miguel Archuletaj José Antonio Cassaos, 
and those who were associated with them as the original grant-
ees and as representatives of said original grantees, and that 
their title in and to said lands may be quieted, and said plain-
tiffs pray for such other and further and general relief as they 
may show themselves entitled to under the law and the facts.” 

There was a demurrer to the bill, which was sustained, and 
the complainants declining to amend their bill, it was dismissed.

An appeal was taken to the Court of Appeals, and the action 
of the Supreme Court of the District was affirmed. 17 D. C. 
App. 52.

The suit was brought by the complainants as heirs of the 
original grantees for themselves and others, who, it is alleged, 
are too numerous to be made parties. The defendants are sued 
in their official character. The facts as they appear from the 
bill are that on the 20th of March, 1835, Juan de Dios Maese, 
Miguel Archuleta, Manuel Duran and José Antonio Cassaos, 
or themselves and on behalf of twenty-five men, presented a 

petition to the corporation of El Bado, in the Territory of New 
exico, Mexico, for the grant and possession of the tract of 

common^y known as Las Vegas, on the Galenas River, 
W ic was desired for the cultivation of moderate crops and for 
pasture and watering places.” The land was under the juris- 
.leian El Bado, and was bounded as follows : “ On the north 
J e Sappello River, on the south by the boundary of the 

gran o Don Antonio Ortiz, on the east by the Aguage de la 
«eTdel Bad °” the WeSt the boundary of th® $rant t0 San MiS- 

WimT C0n^a^ns 496,446.96 acres of land, and was after- 
gn S surve^e(^ I860, which survey was approved by the 
surveyor general of New Mexico.
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The petition was presented to the territorial deputation, ap-
proved by that body on the 23d of March, 1835, and the grant 
made as asked for with the provision, “ that persons who owned 
no land were to be allowed the same privilege of settling upon 
the grant as those who petitioned for it, and that(the pasture 
and watering places are free to all.’ ”

On the 24th of March, 1835, the acting governor and politi-
cal chief of the territory approved the action of the territorial 
deputation, and directed the constitutional justice of El Bado 
to place the parties in possession of the lands prayed for. This 
was done on the 6th of April, 1835.

The heirship or legal succession of the parties to the original 
grantees is alleged, and that the complainants “ are now the 
true and real owners of undivided interests in said land, the 
separate interest therein of each being of the full value of not 
less than ten thousand dollars.” The total value of the land is 
two million dollars.

The treaty and protocol of Guadalupe Hidalgo are invoked, 
and it is alleged that the surveyor general of New Mexico, un-
der the provisions of the act of Congress of July 22,1854, 10 
Stat. 308, c. 103, and acting under the instructions of the Sec-
retary of the Interior and Commissioner of the General Land 
Office, gave notice to parties claiming grants from Mexico to 
present their claims, and thereupon Francisco Lopez, Henry 
Connelly and Hilario Gonzalez, on behalf of themselves and a 
large number of citizens of the United States, residents of San 
Miguel County, presented their petition claiming the Las Vegas 
grant. The surveyor general investigated the claim, found, an 
reported its validity. His report was approved by Congress 
and the grant confirmed, “ thereby confirming in and to e 
original grantees named and designated in said Las Vegas gran , 
their heirs and assigns, their absolute right and title to a o 
the lands embraced within the aforesaid boundaries an ’ 
free of all right, title, claim or control upon the part ot
United States.” ,

It is the duty of the Commissioner of the General Land U 
to issue patents in “ all such confirmed private lan £>ran 
the grantees named in the original grant, their heirs or ass g ?
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and in the discharge and performance of his duty therein he 
has no judicial or discretionary powers, but acts ministerially 
alone in the issuing of such patents.”

It is further alleged in the bill that—
“December 17,1898, upon a petition filed in the Interior De-

partment of the United States, praying that a patent be ordered 
to be issued to the town of Las Vegas to all the land included 
in said Las Vegas grant, the Honorable Thomas Ryan, the then 
acting Secretary of the Interior Department, addressed a letter 
to the Commissioner of the General Land Office, wherein and 
whereby the said Interior Department ordered and directed the 
honorable Commissioner of the General Land Office to issue a 
patent to said lands to the town of Las Vegas, which order of 
the Interior Department now remains and continues in full 
force and effect, not having been set aside, vacated or omitted,

“ Said plaintiffs are informed and believe, and upon their in-
formation and belief they charge the fact to be, that at the date 
of the making of said Las Vegas grant, as aforesaid, there was 
no place of collection of people having any legal existence under 
the laws, customs or usages of the Republic of Mexico or the 
Territory of New Mexico known or designated as the town of 
Las Vegas, nor was there any town by name of Las Vegas on said 
grant or elsewhere at that time which under the laws in force 
at that time in the Territory of New Mexico had any legal or 
corporate existence or which under or by virtue of any law, 
custom or usage in force in New Mexico could take or acquire 
title to lands.

And said plaintiffs allege and charge further that said land 
grant was not made to any town by name of Las Vegas or by 

ot er name ; that the town of Las Vegas nor any other 
own ever petitioned the surveyor general of New Mexico to 
anTtWnature’_ character, extent or validity of said grant, 
oral f a K °D^ Pe^ti°n ever preferred to any surveyor gen- 
bv iruT $T aU investigati°n touching said grant was preferred 
Maes1 T iU^S rePre®entino the original grantees, Juan Dios 
ferredt & ^e^rs an^ assigns, the same hereinbefore re- 
that sa 71 aVeP ^ur^er that said surveyor general reported 

graut was made in due form to Juan Dios Maese and



576 OCTOBER TERM, 1901.

Counsel for Parties.

his associates, and was to them a valid grant, and plaintiffs aver 
that said grant was duly and legally confirmed by Congress to 
the original grantees, the said J uan Dios Maese and his asso-
ciates, and that it was not confirmed to a town by the name of 
Las Vegas or to any other town. Said plaintiffs further show 
that they are informed and believe, and upon their information 
and belief they charge the fact to be, that there was not on 
December 17, 1898, any town by name of Las Vegas anywhere 
in the United States having any legal or corporate existence or 
any defined boundaries, or that could take or acquire title, either 
equitable or legal, to any lands whatsoever; and, further, that 
there was not at the time of the cession of the country included 
in the Territory of New Mexico to the United States by the 
Republic of Mexico, or at the time of the confirmation by Con-
gress of the United States of said Las Vegas grant, any such 
town having any legal or corporate existence or having any 
defined boundaries, or any place by that name capable in the 
law of acquiring, having or holding title, either legal or equi-
table, to the lands included within the Las Vegas grant or any 
other real estate.”

It is further alleged that such patent if issued will be a cloud 
upon the title of plaintiffs and that they have presented their 
claim to said grant and have requested a patent to be issued to 
the heirs and assigns of the original grantees, and that their re-
quest has been ignored, “ and said Commissioner of the General 
Land Office is now about to issue the patent to said grant to a 
nonentity called the town of Las Vegas, in violation of law an 
in violation of the rights of plaintiffs and to their great an 
irreparable injury, and will do so unless restrained from so doing 
by this court.”

The demurrer to the bill was general, charging want of equi y, 
no jurisdiction of the court over the subject-matter, and a e* 
feet of parties. p

The other facts stated in the opinion are taken from • • 
Doc. 14, 30th Cong., p. 36, quoted in the brief of counsel o 
appellants.

Jfr. Fred. Beall and Mr. H. C. Burnett for appellants.
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Hr. Assistant Attorney General Van Devanter for appellees.

Mb . Justi ce  Mc Kenna , after making the above statement, 
delivered the opinion of the court.

The first and second grounds of demurrer are substantially 
the same, or depend upon the same arguments. Of the second 
ground the courts below took different views, the Supreme Court 
holding that the town of Las Vegas was not and the Court of 
Appeals holding that the town was a necessary party.

As stated in the bill, the act of July 22, 1854, in execution 
of the treaty of Guadalupe Hidalgo, required the surveyor 
general of New Mexico, under the instruction of the Secre-
tary of the Interior, to investigate and report upon the valid-
ity of grants of land from the Mexican government. On 
September 11, 1855, a petition was presented to the surveyor 
general for the examination of the grant of Juan de Dios 
Maese et al., which stated that it was presented by “ Fran-
cisco Lopez and Henry Connelly and Hilario Gonzales, on be-
half of themselves and a large number of citizens of the United 
States, residents of the town of Las Vegas and its vicinity, in 
the county of San Miguel, Territory of New Mexico, repre-
sent to your honor that they, and the citizens they represent, 
are the claimants and legal owners of a certain tract of land 
lying and being situate in the county of San Miguel, in the Ter-
ritory of New Mexico.”

It also stated the fact of a grant, the boundaries of the grant, 
and concluded as follows:

he said claimants cannot show the quantity of land em- 
raced in said grant, except as the same are set forth in the 
oun aries of said grant, nor can they furnish a plat of sur- 

vey o said grant, as no survey of said land has ever been 
executed.
li PG^^oncrs’ the claimants, are also informed and be- 

eye at Thomas Cabeza de Baca, for himself and others, are 
aimants also for the lands embraced in said grant and now 

cla‘me \ y°ur petitioners. Your petitioners pray that their 
01 an title to said lands be examined as required by law, 

vo l . olxxxiii —37
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and that said grant be confirmed to them; and, as in duty 
bound will ever pray,” etc.

The surveyor general made report of the claim, stating—
“ The grant made to Juan de Dios Maese and others is not 

contested on the ground of any want of formality in the pro-
ceedings, but as far as the documentary evidence shows is made 
in strict conformity with the laws and usages of the country at 
the time.

“ Testimony is introduced to show that the heirs of Baca pro-
tested in 1837 against the occupancy of the land by the claim-
ants under the latter grant, and that they went upon the land 
knowing the existence of a prior grant, but as these matters 
are not deemed to be pertinent to the case so far as this office 
is concerned, it is not necessary to comment upon them.

“ It is firmly believed that the land embraced in either of 
the two grants is lawfully separated from the public domain 
and entirely beyond the disposal of the general government, 
and that in the absence of the one the other would be a good 
and valid grant; but as this office has no power to decide be-
tween conflicting parties, they are referred to the proper tribu-
nals of the country for the adjudication of their respective claims, 
and the case is hereby respectfully referred to Congress through 
the proper channel for its action in the premises.”

The claims and thirty-two others which the surveyor general 
had investigated were submitted to Congress with his report 
thereon. The claims were designated by numerals from one 
to thirty-eight, number twenty being the “ town of Las Vegas 
and Thomas Baca et al.” H. Ex. Doc. 14, pp. 42, 45.

The claims were confirmed by the act of June 21, 1860.
Stat. 71-2. Section 6 of the act is as follows:

“And be it further enacted, That it shall be lawful for e 
heirs of Luis Maria Baca, who make claim to the said trac o 
land as is claimed by the town of Las Vegas, to select ins ea 
of the land claimed by them, an equal quantity of vacan an, 
not mineral, in the Territory of New Mexico, to be oca e 
them in square bodies, not exceeding five in number. n 
shall be the duty of the surveyor general of New exic 
make survey and location of the lands so selected y sai
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of Baca when thereunto required by them: Provided, however, 
That the right hereby granted to said heirs of Baca shall con-
tinue in force during three years from the passage of this act, 
and no longer.” Approved, June 21,1860. 12 Stat. 71-2.

Notice of the confirmation was sent by the Land Office to the 
surveyor general of New Mexico, and his attention was partic-
ularly directed to the sixth section of the act of Congress as 
follows:

“ In this connection I have to draw your special attention to 
the sixth section of said act of June 21, 1860. . . . This law 
gives the land to the Vegas town claim, and allows the Baca heirs 
to take an equal quantity of vacant land, not mineral, in New 
Mexico, to be located by them in square bodies not exceeding 
five in number. To give this law timely effect you will give 
priority, in surveying private land claims, to this claim, partic-
ularly as it is in the vicinity—about four miles from the outside 
of the public surveys. You will proceed to have the exteriors 
of the Las Vegas town claim properly run and connected with 
the line of the public surveys. The exact area of the Las Vegas 
town tract having been thus ascertained, the right will accrue 
to the Baca claimant to locate a quantity equal to the area of 
t e town tract elsewhere in New Mexico as vacant land, not 
mineral, in square bodies not exceeding five in number.”

The grant was surveyed and a plat was made showing its area 
o e 496,446.96 acres. A certificate was issued to the Baca 
e^rs or a like quantity of land, which entitled them to locate, 

an t ey did afterwards locate that quantity, and the location 
was sustained by this court. Shaw v. Kellogg, 170 U. S. 317. 
th c ay surveyor general reported his action to
a d ]enera^ Land Office, and transmitted the survey, field notes 
n p at. The papers were received and filed in the Land Of- 

and the grant was treated as confirmed for 496,446.96 acres, 
the t6 the General Land Office, subsequently made,
thA «r,a(l 3aS narae(t “town of Las Vegas,” and the claimants 
t^ inhabitants of the town.”
for th ^arC^ $’ Congress passed an act which provided 

e issue of patents for private land claims in New Mexico
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which had theretofore been confirmed by Congress. Section 2 
of the act is as follows:

“ And be it further enacted, That the Commissioner of the 
General Land Office shall, without unreasonable delay, cause 
the lands embraced in said several claims to be surveyed and 
platted, at the proper expense of the claimants thereof, and 
upon the filing of said surveys and plats in his office he shall 
issue patents for said land in said Territory which have hereto-
fore been confirmed by acts of Congress and surveyed, and plats 
of such survey filed in his office as aforesaid, but for which no 
patents have heretofore been issued.” 15 Stat. 342, c. 152.

It is stated by counsel for appellants that prior to the act of 
March 3, 1869, the General Land Office was without authority 
to issue a patent for the lands in controversy. See also Shaw v. 
Kellogg, 170 IT. S. 342. That act therefore is the sole author-
ity to the General Land Office to issue the patent, and it would 
seem not to admit of controversy that the patent must issue to 
the confirmee of Congress. We think that the town of Las 
Vegas was that confirmee, and this conclusion relieves us from 
considering some of the interesting questions discussed by coun-
sel.

The grant originally was as much to a community as to in-
dividuals, and a town was contemplated. The decree of the 
governor directed the selection of “ a site for a town to be built 
by the inhabitants,” and the constitutional justice, in executing 
the decree, informed those to whom he made “ the distribution 
of the land “ that the water and pasture were free to all, and 
that the joint labor should be done by themselves without any 
dispute, and that the wall surrounding the town marked ou 
should be made by them all, which, being done, that they noti y 
the justice, in order that he may mark out to each one equa y 
the portion he is entitled to.” A town was started and grew 
and had attained substantial proportions at the time the con rm 
atory act was passed. ,• .,

The petition of the surveyor general of New Mexico escri 
the petitioners as “residents of the town of Las Vegas an 
vicinity,” and he manifestly regarded it a claim on be a o 
town, stated it from that standpoint and reported it to ong
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as a claim by the town of Las Vegas. The claim was confirmed 
by reference to the report, and the town was especially desig-
nated the claimant in section 6 of the confirmatory act. That 
it received confirmation at all may be because it was a claim by 
a town. Its legality might have been questioned. The claim-
ants in their petition stated that their claim was disputed by 
Thomas Cabeza de Baca, and reporting on that dispute the sur-
veyor general said that testimony was introduced to show that 
the heirs of Baca protested in 1837 against the occupancy of 
the land by the claimants under the grant to Juan de Dios 
Maese, and that the claimants “ went upon the land, knowing 
the existence of a prior grant ” —the Baca grant. The surveyor 
general, however, did not assume to decide the dispute between 
the parties, but referred it to “ the proper tribunals of the coun-
try ” and to Congress. Congress accommodated the dispute by 
a magnificent donation of lands to the heirs of Baca, and con-
firmed the original land to the town; and we can easily see 
that Congress might have exercised its bounty to adjust a con-
troversy to which a town was a party, when, if the contestants 
were individuals, they would have been remitted to the courts 
to litigate their rights and priorities. But however this may 
be, we cannot assume that Congress approved the report of the 
surveyor general unadvisedly, used the name of the town unad-
visedly , or intended primarily some other confirmee.

This interpretation of the act of Congress cannot be changed 
even if Las Vegas had or has “no legal or corporate existence.” 

e designated confirmee cannot take, another cannot be sub- 
s ituted in its stead. Nor do we think the capacity of the town 
to take a patent is open to dispute in the Land Office. Of that 
capacity Congress was satisfied, and it is not for the Land De- 

conceive and urge doubts about it raised upon dis- 
a e ega propositions. The town and its inhabitants were 

in y substantial entities in fact, and were recognized by 
threS+ havino fights, and directed such rights to be au- 

j-1Ca_.e nm a Pabont of the United States. It is the duty of 
inbahi? nCe to ^ssue Patent, t° give the town and its 
contm an $ e of that authentication, and to remit all 

versies about it to other tribunals and proceedings. It
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will be observed, from this view that the question in the case is 
narrower than appellants conceive it. It is not what rights 
they had before confirmation of the grant nor what rights they 
may assert under or against the patent, but what Congress has 
done and what it has directed the Land Department to do. It 
is strictly this and nothing more, and on this only we express 
an opinion.

Decree affirmed.

CHICAGO, ROCK ISLAND AND PACIFIC RAILWAY 
COMPANY <y. ZERNECKE.

ERROR TO THE SUPREME COURT OF THE STATE OF NEBRASKA.

No. 58. Argued October 25, 1901.—Decided January 6,1902.

Section 3 of the Compiled Laws of Nebraska of 1889, c. 72, providing for 
the incorporation of railroad companies, is as follows: “Every rail-
road company, as aforesaid, shall be liable for all damages inflicted 
upon the person of passengers while being transported over its road, 
except in cases where the injury done arises from the criminal negligence 
of the person injured, or when the injury complained of shall be tie 
violation of some express rule or regulation of said road actually biought 
to his or her notice.” Held that the plaintiff in error, being a domestic 
corporation of Nebraska, accepted with its incorporation the liability so 
imposed by the laws of that State, and cannot now complain of it.

The  case is stated in the opinion of the court.

Jfr. W. F. Evans for plaintiff in error. FLr. FL. A. Low 
was on his brief.

FLr. Thomas C. Hunger for defendant in error. FLr. John 
FL. Stewart and FLr. A. E. Harvey were on his brief.

Mr . Justice  Mc Kenna  delivered the opinion of the court.

This action was brought in the district court of Lancast
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County, Nebraska, by the defendant in error as the administra-
trix of the estate of Ernest H. Zernecke, deceased, against the 
plaintiff in error, for damages, under a statute of the State, for 
the death of Zernecke, caused by the derailment of the train of 
plaintiff in error upon which Zernecke was a passenger.

The plaintiff alleged negligence in the railroad company and 
its servants. The answer of the company denied negligence, 
and alleged that the derailment was caused by some person or 
persons unknown to the company, and not in its employment 
or under its control, who willfully, maliciously and feloniously 
removed and displaced from the track certaimspikes, nuts, angle- 
bars, fishplates, bolts and rails, and otherwise tore up and de-
stroyed the track. The company also alleged care in the main-
tenance of its track and the management of its trains.

The petition alleged that the plaintiff in error “ was a cor-
poration, duly incorporated under the laws of the State of 
Nebraska,” and the admission of the answer was that defend-
ant in error, “at all times mentioned in said petition, was a 
corporation organized and existing under and by virtue of the 
laws of the States of Illinois and Iowa, and a domestic corpora-
tion of the State of Nebraska.”

The case was tried before a jury. The evidence of defend-
ant in error (petitioner) was that at the time Zernecke was killed 
he was being transported as a passenger over the railway of 
plaintiff in error, and that the train upon which he was riding 
was thrown from the track, resulting in his death and the death 
o en other persons. The plaintiff in error then offered wit-
nesses and depositions to sustain the allegations of its answer. 
1 he testimony, upon the objection of defendant in error, was 
rejec e , and at the close of the evidence, on motion of defend- 
a11« m5°r’. court instructed the jury as follows :

1. The jury are instructed that if you find from the evi- 
^5 Ernest H. Zernecke was a passenger, being carried 

rail r)6 ^ain defendant railway company that was de- 
kand Wrecked near Lincoln, Nebraska, on August 9,1894, 

is ad causino Eie death of said Zernecke, and that plaintiff 
and S^e and her children had a pecuniary in-

find far \e and su®ered loss by his death, then you should 
nnd tor the plaintiff.”
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The jury returned a verdict for defendant in error for $4500, 
upon which judgment was entered. The judgment was affirmed 
by the Supreme Court of the State, (59 Neb. 689,) and the 
case was then brought here.

The assignments of error are based upon the contention that 
the action of the district court and the decision of the Supreme 
Court in affirming the judgment of the district court were 
based upon section 3 of the act providing for the incorporation 
of railroad companies, and it is contended that the section con-
travenes the Fourteenth Amendment to the Constitution of the 
United States, in that said section deprives plaintiff in error of 
its property without due process of law. The section is as 
follows:

“ Every railroad company, as aforesaid, shall be liable for all 
damages inflicted upon the person of passengers while being 
transported over its road, except in cases where the injury done 
arises from the criminal negligence of the person injured, or 
when the injury complained of shall be the violation of some 
express rule or regulation of said road actually brought to his 
or her notice.” Compiled Laws of Nebraska, 1889, c. 72, 
art. 1, sec. 3, p. 628.

The court, interpreting the statute, said:
“ It gives or creates a right of action in favor of the injured 

passenger, p. 645 ; and when it is established that a person is 
injured while a passenger of the railroad company, a conclusive 
presumption of negligence arises in every case except where i 
is disclosed that the injury was one caused by his own crimin 
negligence, or by his violation of some rule of the company 
brought to his actual notice. ... In other words, a con 
elusive presumption of negligence arises when the case oes no 
fall within the exceptions of the law, and he has his rig 0 
action. . . . Now it is indisputable that, if Zernecke a 
been injured merely, and not killed, he would have r®cov®r^ 
against the railway company under said section 3, artic e , 
chapter 72, and that thereunder said injuries would ave 
deemed to have been caused by the wrongful acts, neg 
default of the said railway company in failing to carry sue P 
senger safely. Hence this case falls within the scope o



CHICAGO, R. I. &c. R’Y CO. v. ZERNECKE.

Opinion of the Court.

585

chapter 21, and the fact of negligence or defendant’s wrongful 
acts or default is established when the evidence discloses the 
facts specified in said section 3 of chapter 72.”

In other cases the Supreme Court has passed upon the stat-
ute, the titles of which cases are inserted in the margin.1

In McClary v. Sioux City <& Pacific R. R. Co., 3 Neb. 44 
(1873), railroad companies were held not to be insurers of their 
passengers. In that case the injury was caused by the upsetting 
of the train by a gust of wind. The negligence of the company 
consisted in being behind time. If the train had been on time 
it would have escaped the tempest. The negligence, it was de-
cided, was too remote as a cause, and the company was held 
not liable.

Subsequently, Chicago, Burlington <& Quincy Railroad v. 
Landauer, 39 Neb. 803, railroad companies were held to be in-
surers of their passengers. The company escaped liability, how-
ever, by reason of the gross negligence of the person injured.

In Omaha & R. V. R. Co. v. Chollette, 33 Neb. 143, the 
words of the statute exempting railroad companies from liabil-
ity , where the injury done arose from the criminal negligence 
of thepersons injured,” were defined to mean “gross negli-
gence, “ such negligence as would amount to a flagrant and 
rec less disregard” by the passenger of his own safety, and 

amount to a willful indifference to the injury liable to follow.” 
is definition was approved in subsequent cases. It was also 

approved in the case at bar, and the plaintiff in error, it was in 
effect declared, was precluded from any defence but that of 159 * * * * * * * * * *

159- Ornala H & Repu^lican Valley Railroad Company, 26 Neb.

RaÌlrOad Chollette, 33 Neb.
cific Railway Railway Company n . Baier, 37 Neb. 235; Union Pa-
Railroad tt  °rie r '38 Neb - 226 ’ Chicago, Burlington & Quincy
^^^d^omnarni 48 Neb- 97; CMca^ Burlington & Quincy

Railway Company v îi Neb’ °WaÄ<l & Re?ublican VaUeV
Railroad Comoann v 41 -^e^- 578; St. Joseph & Grand Island
Valley Railroad C ’ Hedge' 44 Neb' 448 î Vromont, Elkhorn & Missouri
^ Raüwau 48 Neb' 638’ Chica^ R°<* ^d &

Quincy Railroad Co^^ V' ^Oung' 58 Neb- 6>78! Chicago, Burlington &
1901. Railroad Company v. Wolfe, 86 N. W. Rep. 441, decided March 21,
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negligence as defined, or that the injury resulted from the vio-
lation of some rule of the company by the passenger brought 
to his actual notice, and the company, as we have said, was not 
permitted to introduce evidence that the derailment of its train 
was caused by the felonious act of a third person. The statute, 
thus interpreted and enforced, it is asserted, impairs the consti-
tutional rights of plaintiff in error. The specific contention is 
that the company is deprived of its defence, and not only de-
clared guilty of negligence and wrongdoing without a hearing, 
but, adjudged to suffer without wrongdoing, indeed even for the 
crimes of others, which the company could not have foreseen 
or have prevented.

Thus described, the statute seems objectionable. Regarded as 
extending the rule of liability for injury to persons which the 
common law makes for the loss of or injury to things, the 
statute seems defensible. And it was upon this ground that 
the Supreme Court of the State defended and vindicated the 
statute. The court said:

“ The legislation is justifiable under the police power of the 
State, so it has been held. It was enacted to make railroad 
companies insurers of the safe transportation of their passengers 
as they were of baggage and freight; and no good reason is 
suggested why a railroad company should be released from lia-
bility for injuries received by a passenger while being trans 
ported over its line, while the corporation must respond for any 
damages to his baggage or freight.”

Our jurisprudence affords examples of legal liability wi ou 
fault, and the deprivation of property without fault being a 
tributable to its owner. The law of deodands was such an ex 
ample. The personification of the ship in admiralty aw 
another. Other examples are afforded in the liabi it} o 
husband for the torts of the wife—the liability of a mas er 
the acts of his servants. .

In Missouri Railway Co. v. Mackey 127 IT. • ? &
ute of Kansas abrogating the common law rule exemp © 
master from liability to a servant for the negligence o 
low-servant, was sustained against the contention a 
statute violated the Fourteenth Amendment o e
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tion of the United States. And in Minneapolis <&c. Railway 
Co. n . Herrick, 127 U. S. 210, a statute of Iowa which ex-
tended liability for the “ wilful wrongs, whether of commission 
or omission,” of the “agents, engineers or other employees ” 
of railroad companies, was vindicated against the double attack 
of being an unjust discrimination against railroad corporations 
and the deprivation of property without due process of law. 
See also Tullis v. Lake Erie <& Western Railroad, 175 U. S. 
348.

It seemed to the able judges who decided Coggs v. Bernard, 
that on account of the conditions which then surrounded com-
mon carriers public policy required responsibility on their part 
for all injuries to and losses of goods entrusted to them, except 
such injuries and losses which occurred from the acts of God 
or public enemies, and many years afterwards Chancellor Kent 
praised the decision of cases which declined to relax the rule to 
excuse carriers for losses by fire. That rule was not and has 
not been extended by the courts to passengers, and Chief Jus-
tice Marshall, in speaking for this court in Boyce v. Anderson, 
2 Pet. 150, refused to apply the rule to slaves, saying: “ The 
law applicable to common carriers is one of great rigor. 
Though to the extent to which it has been carried, and in the 
cases in which it has been applied, we admit its necessity and 
1 r P]0 1Cy5 We d° think it ought to be carried further, or ap-
pie to new cases. We think it has not been applied to living 
men, and that it ought not to be applied to them.”

ut because courts have not extended the doctrine to carriers 
, Pass®n»er®» it does not follow that a state legislature is pre- 

hv cv S°* .Tlle common law doctrine was declared 
tahii k 6 ystlce ^°it iR Uoggs v. Bernard to be “a politic es- 
of «11 men ’ “d hy the policy of the law, for the safety 
tmof P®rsons’t e necessity of whose affairs obliges them to 
of rW Sor^s o^ Persons, that they may be safe in their ways 
of iimlni rf e Se ti*ese carriers might have an opportunity 
combining a,4-K^fS°nS an^ Scalings with them, by
destine ma ™ leVes’ etC’’ an(* doing it in such a clan- 
this is flip nnei> aS w°uid not be possible to be discovered. And 

is is the reason the law is founded upon in that point.”
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That reason may not apply to passengers but other reasons 
do, which arise from the conditions which exist in and surround 
modern railroad transportation, and which may be considered 
as strongly justifying a rule of responsibility for injury to pas-
sengers which makes sure, as the common law rule does, that 
responsibility be not avoided by excuses which do not exist, or 
the disproof of which might be impossible.

We might extend the discussion and illustrate it by other 
cases, but however interesting such discussion might be we do 
not think it is necessarily demanded by this record. We think 
plaintiff in error is precluded from objecting to the rule of lia-
bility expressed in section 3. That rule of liability was ac-
cepted by plaintiff in error as a part and as a condition of its 
charter. “ It was incorporated under the laws of the State of 
Nebraska,” is the allegation of the petitioner. “It is . . .a 
domestic corporation of the State of Nebraska,” is the allega-
tion of the answer. It was incorporated, therefore, under the 
railroad incorporation act of 1867, and the liability which has 
been enforced upon it by the decision of the Supreme Court of 
the State is the liability declared by section 3 of that act. That 
liability, we repeat, plaintiff in error accepted with its incorpo-
ration, and cannot now complain of it. Waters Pierce Oil Co. 
v. Texas, 177 U. S. 28. We need not repeat the reasoning 
of Waters Pierce Oil Co. n . Texas. The case followed and ap-
plied the doctrine of many prior cases.

Judgment affirmed.

Mr . Just ice  Gra y  did not hear the argument and took no 
part in the decision.
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CHICAGO, ROCK ISLAND AND PACIFIC RAILWAY 
CO. v. EATON.

ERROR TO THE SUPREME COURT OF THE STATE OF NEBRASKA.

No. 57. Argued October 25,1901.—Decided January 9,1802.

Chicago, Rock Island and Pacific Railway Co. v. Zernecke, ante, 582, af-
firmed and followed.

The  case is stated in the opinion of the court.

Hr. W. F. Evans for plaintiff in error. Mr. M. A. Low was 
on his brief.

Jfr. Thomas C. Munger for defendant in error. Mr. John 
Stewart and Mr. A. E. Harvey were on his brief.

Mr . Jus tic e  Mc Kenn a  delivered the opinion of the court.

This action was brought in the district court of Thayer 
County, Nebraska, by the defendant in error as the adminis-
trator of the estate of John R. Mathews, deceased, against the 
plaintiff in error, for damages, under a statute of the State, for 
the death of Mathews, caused by the derailment of the train of 
plaintiff in error upon which Mathews was a passenger.

The record presents the same questions which were presented 
and passed on in the case of the plaintiff in error herein against 
fanecke, Administratrix, No. 58 of this term, just decided. As 
]n the latter case the ground of action in the case at bar was 
negligence in the railroad company and its servants. The 
answer of the company denied negligence, and alleged that the 
eraihnent was caused by some person or persons unknown to 
e company, and not in its employment or under its control, 

", 0 willfully, maliciously and feloniously removed and dis- 
P aced from the track certain spikes, nuts, angle-bars, fishplates, 

0 and rails, and otherwise tore up and destroyed the track.
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The company also alleged care in the maintenance of its track 
and the management of its train.

The petition alleged that the plaintiff in error “ was a cor-
poration, duly incorporated under the laws of the State of 
Nebraska,” and the admission of the answer was that defendant 
in error, “ at all times mentioned in said petition, was a corpo-
ration organized and existing under and by virtue of the laws 
of the States of Illinois and Iowa, and a domestic corporation 
of the State of Nebraska.”

The case was tried before a jury. The evidence of defend-
ant in error (petitioner) was that at the time Mathews was 
killed he was being transported as a passenger over the rail-
way of plaintiff in error, and that the train upon which he was 
riding was thrown from the track, resulting in his death and 
the death of ten other persons. The plaintiff in error then 
offered witnesses and depositions to sustain the allegations of 
its answer. The testimony, upon the objection of defendant 
in error, was rejected, and at the close of the evidence, on 
motion of defendant in error, the court instructed the jury as 
follows :

“ The jury is instructed that if you find from the evidence 
that John R. Mathews was a passenger, being carried on the 
train of the defendant railway company that was derailed and 
wrecked near Lincoln, Nebraska, on August 9, 1894, thereby 
causing the death of said Mathews, and that plaintiff is the 
administrator of the estate of said Mathews, then you shoul 
find for the plaintiff if you find a pecuniary loss from such death 
has resulted to the next of kin, in this case the father.”

The jury returned a verdict for defendant in error for $150 , 
upon which judgment was entered. The judgment was affirme 
by the Supreme Court of the State, upon the decision in ® 
cago, Rock Island & Pacific Railway Company v. Zernecke, 
Administratrix^ 59 Neb. 689, and this writ of error was 
allowed. ,

The facts, contentions and questions being the same as ° 
presented in the Zernecke case, supra, for the reasons sta e 
the opinion in that case the judgment is
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UNITED STATES REPAIR AND GUARANTEE COM-
PANY v. ASSYRIAN ASPHALT COMPANY.

CERTIORARI TO THE COURT OF APPEALS FOR THE SEVENTH CIRCUIT.

No. 61. Argued October 28, 29,1901.—Decided January 6,1902.

PatentNo. 501,537, for an improved method of repairing asphalt pavements, 
which forms the subject of controversy in this suit in this court, was antici-
pated in invention, by apatent issued in France to Paul Crochet June 11, 
1880.

The  case is stated in. the opinion of the court.

J/r. Lysander Hill for petitioner. Mr. Ernest Wilkinson 
and Mr. William II. Ornoliundro were on his brief.

No appearance for the Asphalt Company.

Me . Just ice  Mc Kenna  delivered the opinion of the court.

This suit was originally brought for the infringements of 
three letters patent issued to the petitioner as assignee of Amos 
Perkins. The patents were respectively numbered 501,537, 
542,349 and 560,599, and were dated respectively 18th July, 
1893, 9th July, 1895, and the 19th of May, 1896. The first, 
501,537, was for an improved “ Method of repairing asphalt 
pavements; ” the other numbers were for “ Improvement in 
apparatus for repairing asphalt pavements.”

The bill contained the usual allegations of invention and in-
fringement, and prayed an injunction.

The answer admitted the issue of the patents, but denied that 
erkins was the original and first inventor of the subject matter 

or ^at the improvements therein disclosed constituted new and 
useful inventions within the meaning of the patent laws, or 

at said improvements were not known or used in this country, 
w had not been patented or described in any printed publica- 

°n in this or in foreign countries before the alleged invention 
thereof by Perkins.
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The petitioner dismissed the bill as to patent number 542,349. 
Upon the hearing the Circuit Court sustained the apparatus 
patent number 560,599, finding that the Assyrian Asphalt Com-
pany had infringed upon that apparatus, and ordered an injunc-
tion and a reference for an accounting. The Method patent 
number 501,537 was adjudged invalid, and the court said :

“ From the evidence in this suit regarding the prior state of 
the art, and the argument before me, I find that the term ‘ as-
phalt ’ is not limited in its meaning to the Trinidad deposit, or 
the so-called ‘ American mixture,’ but includes as well the bitu-
minous paving material used in France and elsewhere, compris-
ing natural rock asphalt and compositions of bitumen and lime 
or sand particles, and that the claims of the Perkins Method 
patent are so broad with reference to the application of heat 
to the repair of asphalt pavements, that they are anticipated 
by the Crochet patent, and are invalid.”

The petitioner took an appeal to the Court of Appeals, and 
that court affirmed the judgment of the Circuit Court. The 
case was then brought here by a certiorari.

The proceedings here are only concerned with the Method 
patent number 501,537. The letters patent describe the inven-
tion as follows: •

“ My invention is designed to produce a method whereby the 
repairing of asphalt pavements may be quickly and cheaply ac-
complished and a neater appearing pavement be obtained after 
repairing than has heretofore been the case.

“ Heretofore in the repairing it has been customary to dig 
out with a pick or other instrument the surface material aroun 
the spot to be repaired, sometimes applying heat to the spot to 
soften the material so that it may be more easily remov . 
When the material has been removed the depression thus ma e 
is thoroughly cleaned and given a coat or dressing of tar. 
material in a heated state has then been placed in the depres 
sion and been ironed down and smoothed off in the usual man 
ner of finishing, the tar acting as a solder to hold the new ma-
terial in place. When completed, however, the line or join 
tween the old hardened material and the new material has ee^ 
plainly discernible and more often there has been more or ess
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a ridge. Again this new block of material, by reason of frost or 
from other causes, is frequently torn loose from its soldered con-
nection with the old material, thus necessitating new repairs. 
In practicing my invention, however, I subject the spot to be re-
paired and the surrounding edges to such a degree of heat that 
the surface asphalt, not only the exact spot to be repaired but 
the surrounding portion, to a greater or less degree, is reduced 
to the soft pliable state in which it is originally laid. With a 
rake or other suitable instrument it is then agitated and mixed 
with enough new material to fill up the spot to be repaired. It 
is then subjected to the usual finishing operation of ironing and 
burnishing. The heating of the surface may be accomplished 
in various ways and by means of various forms of apparatus, 
and while I have herein shown but one form for accomplishing 
the result, yet I would have it understood that I do not limit 
myself to any particular form of apparatus for carrying out my 
invention.”

The apparatus described consists of a suitable tank mounted 
on a wheel for carrying gasoline. The tank is connected with 
a series of horizontal pipes which carry a series of burners, and 

project a flame downward against the pavement.”
‘ In carrying out the invention A represents a suitable tank 

for carrying gasoline mounted on the wheeled frame B and 
connected by the pipe C with a series of horizontal pipes, D. 
These pipes D carry a series of burners, E, which pass through 
a hood or shield, F, and project a flame downward against the 
pavement. Pressure is thus obtained upon the gasoline to force 
it to the burners and to produce a blast by means of an air 
Pimp, G, mounted upon the tank.”

The letters patent further say:
“The apparatus is also provided with a handle, H, whereby 

the operator may readily move it to the desired spot. Now as 
would be seen by turning on as many of the burners as are de-
sired, a strong blast of heat is projected against the surface of 

e asphalt and readily melts it. As explained above, when it is 
esired to repair a spot the apparatus is moved adjacent thereto 

]?th the burners directly above the spot. These soon reduce 
e sur^ace asphalt, both at the spot and at the surrounding 

vo l . clxxxiii —38
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edges, to a pliable state, the strong blast causing not only the 
immediate surface, but the particles deep down, to be melted 
and yet not burned. With a rake or other suitable instrument 
the operator then agitates or stirs up the softened material, 
and by adding new material of substantially the same degree 
of softness the spot or depression to be repaired is filled up and 
subjected to the usual smoothing and finishing operation as in 
the case of a new pavement. This, as will be seen, is done 
without the use of the tar for the purpose of uniting the parts 
or sections of material, and is done without any distinct divid-
ing line between the old and new material. In fact, there is no 
dividing line, because the new material has been mixed with 
and becomes a part of the old material. As stated above, while 
heating the spot to be repaired the surrounding edges or por-
tions must be heated to a greater or less degree, and the new 
material is worked into these edges as well as in the spot to be 
repaired, so that when hardened it is practically impossible to 
tell where the pavement has been repaired.

“ What I claim is—
“ 1. The method of repairing asphalt pavements, which con-

sists in subjecting the spot to be repaired to heat, adding new 
material and smoothing and burnishing it, substantially as de-
scribed.

“ 2. The method of repairing asphalt pavements, which con-
sists in subjecting the spot to be repaired to heat until the 
material is softened, agitating it and mixing with it new mate-
rial, and finally smoothing and burnishing it, substantially as 
described.”

Infringement is only asserted of the first claim, and, consi 
ering the language of the claim and of the specifications, i 
seems impossible to escape the conclusion that the invention 
claimed is for the application of heat to the spot to be repaire 
And the patentee did not confine himself to the particular ap 
paratus he described. That, he said, was “ one form of accom 
plishing the result.” He would have it understood, e sai , 
that he did not confine himself “ to any particular form o aF 
paratus for carrying out ” his invention, and the indepen enc 
of his method from any form of apparatus is broug t ou
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contrast of what had been done and what he proposed to do 
as an improvement. What had been done was to take out 
with a pick or other instrument the surface material around the 
spot to be repaired, sometimes applying heat to the spot to 
soften the material, so that it might more easily be removed. 
And the new method he proposed was to subject the spot to be 
repaired and surrounding edges to such a degree of heat that 
the surface asphalt, not only the exact spot to be repaired, but 
the surrounding material, to a greater or less degree, will be 
reduced to the soft, pliable state in which it was originally 
laid. Here we have the comparison of the two methods. The 
old was to take out the surface material around the spot to be 
repaired, sometimes applying heat to soften such material. The 
new method was to apply heat, not only to the exact spot to 
be repaired, but the surrounding edges. What, then, was the 
advantage of the new method ? The patent tells us. In the 
old method the depression made by the removal of material was 

thoroughly cleaned and given a coat or dressing of tar.” The 
tar acted as a solder, but the joint between the old and the new 
material was discernible, and often a ridge was formed, and the 
adhesion of the materials yielded to frost and other causes, 

he new method dispenses with the tar and its consequences, 
t substituted the melting of the surrounding edges, producing 

a union and coalescing of the old and new material, making a 
better appearing and more lasting repair. If the method and 
e ect of the patent be different from this, we are unable to dis-
cern it from the patent or from the testimony. Indeed, there 
is no other difference established by the testimony. One of 
the expert witnesses of the petitioner testified as follows:

It is further evident that in such use of defendants’ device 
b*1 * a rePa^r Pavements in part by the use of said device
/ b6,6? ^le use ^ar or any obi1®1’ cement or ‘ solder’ 
and th^ uni°n t^tween the patch of new material
out th 6-° Pavemen^ is direct, immediate and complete with- 
rial e^n^®rven^on °f an interposed body of tar or like mate- 
.n \an , joint need, therefore, present none of the

van ages, objections or defects in respect either of appear-
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ance or of effectiveness, which distinguished the old tar joint 
and which are obviated by the method here in controversy.

* * * * * * * *
“ There are three steps or process elements enumerated in 

this claim, to wit: First, 4 subjecting the spot to be repaired 
to heat; ’ second, 4 adding new material; ’ and third, 4 smooth-
ing and burnishing.’ These are all performed in the same or-
der by the defendants. The separate steps, are, moreover, 
essentially the same in kind in defendant’s practice, as set 
forth in the patent. The heat is applied to the spot to be 
repaired with a flame blast. The new material added is the 
same in condition and character; it is not tar or any part 
tar, but is solely the asphalt composition like that of the old 
pavement, and in the soft condition and heated state in which 
said composition is and was originally applied. The smooth-
ing and burnishing is the same step in both cases, being the 
old and familiar operation performed by means of heated 
metal tamping and smoothing irons long before used in lev-
eling and smoothing original asphalt pavement surfaces.

And he further testified :
“ It appears to me to be a feature of the patented method, 

or a characteristic of the steps of applying the new material, 
that the new material is placed into direct contact with the 
old, as if the claim read 4 adding new material in direct con-
tact with the old material and smoothing and burnishing it.

In other words, the mixing of the old and new materia 
around the edges of the excavation and 44 adding of new ma 
terial in direct contact with the old material, smoothing an 
burnishing it,” is the essence of the invention, and so unquaJ 
fiedly is this true that a witness of petitioner testified that if the 
heat which was applied not only melted, but burned the 
diate surface and as well 44 the particles deep down,” and the 
material thus burned raked away clean before new ma ena 
was applied, the method of the patent would be followe .

As thus described, was there anything in the art w ic pr 
ceded the Perkins method and took from it the claim o or 
inality and invention ? The Circuit Court and t e ire 
Court of Appeals found that a patent issued to Pau r0 ’
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June 11,1880, in France, had that effect, and we concur in the 
finding. The process described in the Crochet patent is for the 
“Preparation and Recharging of Compressed Asphalt Road-
ways.” The following is the specification of the patent:

“When it was designed to repair or recharge a roadway in 
asphalt with the means which are now at command, the opera-
tor generally delimits with a pick the part which is to be re-
placed and takes therefrom the asphalt; but it is rare that this 
operation has not for consequence the starting of the adjacent 
portions which are sound, swelling them up in such wise that 
at the end of a little while it is necessary to repair them in 
their turn.

“ To avoid this I have designed a process for repairing and 
recharging asphalt roads which suppresses such inconveniences. 
It consists in reheating the part to be mended by means of a 
movable furnace which the operator shifts about at the surface 
of the roadway until such portion decrepitates and becomes fri-
able. The upper part of the layer of asphalt and that which 
has been damaged are taken off by means of an iron scraper 
armed with small teeth, which perform the office of a rake ; 
said scraper in raising the material forms at the same time 
upon the part remaining numerous striae which render the 
surface wrinkled and augment the adherence of the addi-
tional over-thickness which constitutes the recharge.

The repeated passage of the movable furnace thereon has 
equally for its effect to vaporize the water and the humidity 
which are found in the asphalt pavement at the portion to 
be repaired or recharged.

After this preparatory operation, the workman spreads a 
convenient depth of asphalt in powder-like state and stamps 
it by the ordinary means; because of the softening of the 
su jacent layer, said layer solders itself perfectly to the new 
coat, and forms with it a thickness without break in continu- 
i y. Such repair and such recharging do not at all impair 
the neighboring portions.
• ? * c^ear^ evident, besides, that the same work of recharg- 
Qq  can be done over the whole surface of a street instead of 
®lng one in spots, and that it is independent of the depth of 

the asphalt layer.
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“ The heating apparatus which I have arranged for thus 
effecting the softening the surface of the asphalt roadways is 
represented on the drawing annexed, in longitudinal and trans-
verse sections, Figs. 1 and 2. It is composed of a box body, 
the sides A, A, B, B, of which are perforated throughout, and 
the bottom C, whereof is formed a grating, below which there 
is a metal plate, I), to radiate the heat over the surface of the 
asphalt. Said plate D is movable to allow for the withdrawal 
of cinders. The box is mounted upon the wheels E, the 
axes o whereof are adjustable upon supports «, the elevation of 
which in guides ó can be varied to augment or diminish the dis-
tance of the box to the roadway. A handle, F, serves to 
manoeuver the car over the pavement. This system, especially 
applicable for streets of compressed asphalt, can be equally em-
ployed to repair and recharge streets of bitumen. *

“ Resume:
“ I claim as my invention my system for reparation and re-

charge of asphalt roadways, presenting as distinctive character-
istics the points following:

“ 1st. The softening of the upper surface of the asphalt 
layer at the part to be repaired, and the removal of such upper 
surface by means of a toothed scraper which striates the part 
remaining.

“ 2d. Recharging, by the addition upon the surface thus 
softened, of an asphalt layer of convenient thickness, which is 
stamped by the usual means.

“ 3d. The movable furnace which I have combined to sue 
end, according to the conditions described and represented.

The similarity, if not identity, of the patents is manifest, an 
it would seem unnecessary to enlarge upon their resemblance. 
They are both methods of repairing asphalt roadways; they 
both apply heat to the spot to be repaired ; the old materia is 
removed in the Crochet patent; in the Perkins patent it is re 
duced to the state in which it was originally laid, then agitate 
and mixed with new material. But this agitation and mix 
ing of old and new material is not necessary to the met o . 
It may be advisable to do, or not to do, a witness testified, u 
further, the Perkins patent calls for a heating of the surroun
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ing edges of the spot to be repaired, to make continuity between 
the spot repaired and the surrounding pavement. The Crochet 
patent has not this detail in words, but it is clearly implied. 
Describing the prior art, the Crochet patent says: “. . . 
the operator generally delimits with a pick the part which is 
to be replaced and takes therefrom the asphalt; but it is rare 
that this operation has not for consequence the starting of the 
adjacent portions which are sound, swelling them up in such 
wise that at the end of a little while it is necessary to repair 
them in their turn.” His method, he says, “ suppresses such 
inconveniences,” and the repeated passing of the heating appa-
ratus over the pavement has the effect that the new coat forms 
with the old “ a thickness without break in continuity, and it 
does not at all impair the neighboring portions.” Surely, con-
sidering the method of this patent alone, it did not require the 
exercise of invention to pass to or conceive the Perkins method. 
Besides, that conception had the aid of other publications. In 
some of them the application of heat is mentioned as necessary 
in the original construction of asphalt pavements and also in 
their repair. In a work entitled “ Asphalt, its Origin, its Prep-
aration and its Application,” by Leon Malo, published in Paris 
in 1888, the repair of pavements after excavations and dete-
riorations was described. In making excavations two pre-
cautions were recommended, and the second consisted, the 
author said—

In heating the edge rims of the asphalted bed which limit 
($. define) the whole trench before pouring in the hot powder 
destined to repair the part lacking.”

And again, as to deteriorations:
The wheels of vehicles encounter the disintegrated parts, 

aging there a hole which—if it be not promptly repaired— 
nishes by deepening itself as far as the beton. The sole rem- 

e y for this evil is to remove all the bad part and replace it 
y new asphalt, taking care therein to heat the edges of the 

sound portion so as to obtain a perfect soldering, as we have 
explained a little further back.”

The counsel claim, however, that the Perkins “method is 
c aracterized by a new and useful way of applying heat to the
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pavement, to wit, by sending a flame blast into direct contact 
with the pavement surface,” and that the Crochet patent had 
no suggestion of that, and beside^ the Crochet process applied 
to compressed asphalt roadways, which was a different asphalt 
roadway than that to which the Perkins method was intended 
to apply. And upon the difference in the asphalt, counsel has 
dwelt long and interestingly, but the argument finally comes to 
a dependence upon the fact that the compressed asphalt of the 
Crochet patent disintegrates and crumbles, and if overheated 
becomes as inert as sand; whereas the asphalt of the Perkins 
patent melts under the action of heat and has “a peculiar 
property or ‘ susceptibility,’ namely, that when its surface is 
subjected constantly to a lively heat, the exposed material auto-
matically covers itself with a thin, protecting shield, and merely 
melts and softens beneath that shield.” The answer to the con-
tentions is that given by the Circuit Court of Appeals; the pat-
ent does not support them. Before the time of either patent 
the world knew that heat disintegrated some things and melted 
others, and we cannot concede invention to the thought that 
that might be true of different kinds of asphalt. Indeed, even 
in the face of the grave testimony contained in this record given 
by unquestionably expert men, we find it also difficult to con-
cede that it was an exertion of invention to apply heat to the 
edges of an excavation to make a bond between the old and the 
new material. To devise an instrument to do that well and 
quickly might be invention, and that Perkins achieved by his 
apparatus patent. To allow him more under the facts of t s 
record would be to give him a monopoly of the machine an 
of that which the machine can do. And this is an answer to 
the contention based upon the peculiar property of American 
asphalt to interpose a shield against a blasting heat to PJ° 
itself from destruction, a virtue in American asphalt, no ou 
If it is a virtue resulting from a peculiar application o ea , 
there is nothing in the record to show that Perkins was aware 
of it. He certainly did not reveal it in the specifications o 
patent nor describe it as part of his method. His appara,us’ 
is true, is provided with burners by which blasts o ea m 
be projected against the pavement. But his metho ism epe



U. S. REPAIR &c. CO. V. ASSYRIAN ASPHALT CO. 601

Opinion of the Court.

ent of his apparatus. He says in his patent: “ The heating of 
the surface may be accomplished in various ways and by means 
of various forms of apparatus, and while I have herein shown 
but one form for accomplishing the result, yet I would have it 
understood that I do not limit myself to any particular form of 
apparatus for carrying out my invention.”

And what is claimed is, as we have seen, “ the subjecting the 
spot to be repaired to heat.”

In further answer to the contention we may quote the Circuit 
Court of Appeals as follows:

“ Another objection to the proposed limitation of the claim by 
making it read ‘ a blast of heat,’ or 4 a strong blast of heat,’ in 
lieu of the unqualified word 4 heat,’ is in the fact that the third 
claim, which contained the additional words, was withdrawn by 
the patentee upon a ruling or declaration of the Patent Office 
that the first and third claims were the same in substance and 
could not both be permitted to remain in the case. That was 
not merely a casual expression of opinion by an examiner, but 
was in effect a requirement that one or the other of the claims 
be withdrawn, and no reason is perceived for not applying the 
ordinary rule. Having voluntarily abandoned the claim for a 
method limited to the use of 4 a blast of heat,’ the patentee or 

is assignee may not now insist that a broad claim, containing 
no suggestion of such intention, shall nevertheless be subjected 
y construction to the same restriction. This point, in view of 

t e reservation already considered, is unimportant and might 
e passed, but it is to be observed that if the third claim was 

th pFawi1 mistake, a correction should have been sought in 
e atent Office, either by a surrender and reissue, or possibly 

y a new application. It is not within the rightful power of 
e courts to enlarge or restrict the scope of patents which by 

?ls a e were issued in terms too narrow or too broad to cover 
e invention, however manifest the fact and extent of the mis-

take may be shown to have been.”

Decree affirmed.
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MIDWAY COMPANY v. EATON.

ERROR TO THE SUPREME COURT OF THE STATE OF MINNESOTA.

No. 80. Argued December 4, 5,1901.—Decided January 13,1902.

Under the act of July 17, 1854, c. 83, 10 Stat. 304, Sioux half-breed certifi-
cates were issued to Orillie Strain, a female half-breed, authorizing her 
to select and take one hundred and sixty acres of the public lands of the 
United States, of the classes mentioned in said act. In June, 1883, she, 
through Eaton, her attorney in fact, applied at the local land office to lo-
cate the same on public lands of the United States, in that district, then 
unsurveyed, and filed a diagram of the desired lands sufficient to desig-
nate them. Those lands were not reserved by the Government. Subse-
quently they were surveyed, and the scrip was located upon them, and 
the locations were allowed, and certificates of entry were issued. In 
1886, Orillie Strain and her husband conveyed seven ninths of the land to 
Eaton, the defendant in error. In 1889, an opposing claim to the land 
having been set up, the Secretary of the Interior held, for reasons stated 
in the opinion of this court in this case, that the opposing claimants had 
no valid claim to the lands ; that the improvements made upon the land 
when it was unsurveyed, not having been made under the personal super-
vision of Orillie Strain, she had not had the personal contact with the 
land required by law; that the power given to Eaton to locate the land, 
and the power given to sell it, as they operated as an assignment of the 
scrip, were in violation of the act of July 17, 1854, and that it followed 
that the entry of the lands was not for the benefit of Orillie Stram , that 
the location and adjustment of the scrip to the lands were ineffectual, 
that Orillie Stram had no power to alienate or contract for the alienation o 
the lands, before location of the scrip, and that the lands were sti 
public lands and open to entry. This was an action to quiet the tit e, 
the plaintiff in error claiming adversely to Eaton. The scrip locations 
were adjudged by the district court and by the Supreme Court of 0 
State of Minnesota to be valid. This court sustains that judgment.

This  is an action to quiet title, and was brought in the district 
court in the eleventh judicial district, county of St. Louis, ta e 
of Minnesota. ,

The plaintiff in error claims title under a United States pa en 
issued to its grantor, one Frank Hicks, upon a homestead se t e 
ment. The defendants in error claim under locations o w a 
is commonly known as “ Sioux half-breed scrip, issue un
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the act of July 17, 1854, c. 83, 10 Stat. 304. These locations, it 
is alleged, were prior in time and right to the claim of Hicks, 
and therefore the patent was illegally issued to Hicks. It was 
prayed that the title represented by the patent be adjudged to 
be held in trust for the defendants in error, and that the plain-
tiff in error be required to convey such title to them in propor-
tion to their interests set forth in their cross bill.

The controversy turns upon the validity of the scrip locations. 
Their validity was adjudged by the district court, and by the 
Supreme Court of the State. 79 Minnesota, 442. This writ of 
error was then sued out.

The facts as found by the court are: That under the act of 
July 17,1854, and in pursuance of said act, there were issued 
to Orillie Moreau certificates commonly known as Sioux half-
breed scrip numbered 19E and 19D, which entitled her to select 
and take one hundred and sixty acres of the public lands of the 
United States of the classes mentioned in said act; “ that there-
after, and on the 16th day of June, A. D. 1883, the said Orillie 
Moreau, then Orillie Stram, never having theretofore made use of 
the said certificates of scrip, and the same never having been 
m any manner extinguished or satisfied, through the defendant 
Frank W. Eaton, who had theretofore been by her duly em-
powered as her attorney in fact for that purpose, presented said 
scrip at the local land office in Duluth, Minnesota, and then and 
there made application to locate the same on certain then unsur-
veyed lands of the United States in said district in which said 
land office was located, and did then and there enter and file 
upon by virtue of said scrip the lands for which said applica-
nt was made as aforesaid, and filed therewith a diagram or 

P at of said land embracing a sufficient description thereof to 
properly designate the same, ‘which lands were in said applica-
tion described by metes and bounds ; ” and that the same were 

ands not reserved by the Government of the United States 
or any purpose whatsoever ; ” and also that “prior to the loca- 
ion of said scrip upon said land as above found improvements 
a been made thereon, consisting of a house 14 by 16 feet, by 

and under the authority of the said Frank W. Eaton.”
11 the 20th of July, 1885, the lands having been duly sur-
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veyed, a plat and survey of the township in which the lands 
were situated were “ duly filed in the local land office at the 
city of Duluth, Minnesota, and thereupon and on the 21st day 
of July, 1885, upon application of the said Orillie Stram, acting 
by and through her said attorney in fact, said certificate of 
Sioux half-breed scrip number 19D was adjusted to and upon 
the lands in controversy,” (they were specifically described,) 
and the scrip was then and there duly located upon said lands 
as surveyed lands, and the locations were allowed by the officers 
of the local land office at Duluth, there not being at that time 
nor at the time the scrip was located upon the lands when un-
surveyed, nor at any other time, any valid adverse claim to 
said lands; and on the 21st of July, 1885, receiver’s final re-
ceipts and certificates of entry were duly and regularly issued 
to said Orillie Stram, and duly and regularly recorded in the 
counties of Lake and St. Louis, Minnesota, within a few days 
thereafter.

The “ rights and interests ” of Orillie Stram, by sundry mesne 
conveyances, were conveyed to the defendants in the propor-
tions respectively as follows: “ Frank W. Eaton, the undivided 
13-36; Merrill M. Clark, the undivided 9-36; Margaretha 
Lonstorf, the undivided 8-36, and Richard H. Fagan, the un-
divided 6-36, and the said defendants are still the owners of 
the said lands in said proportions.”

That on the 20th of July, 1885, one Thomas Hyde and one 
Angus McDonald respectively made application to make pre-
emption filings on portions of the lands in controversy, whic 
applications were denied both on the ground of the prior loca-
tions of the scrip and that the applications were not made in 
good faith, but in fraud, and in violation of the preemption 
laws. And it was determined by the local land office an sus 
tained by the Commissioner of the General Land Office, an 
by the Secretary of the Interior, that neither Hyde nor 
Donald ever had or obtained any rights whatsoever by ^eas^ 
of their application or any subsequent proceedings; bu ., no 
withstanding, said Hyde and said McDonald “ made an a ac 
upon the said decisions of the Land Department some ^1®ae 
November, 1885, and upon the location of the said cer i ca
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of scrip and the entry of lands thereunder.” A hearing was 
had on the 6th of April, 1886, and the local land officers sus-
tained the scrip locations. An appeal was taken to the Com-
missioner of the General Land Office, and he held “ adversely 
to the scrip locations.” An appeal was then taken to the Sec-
retary of the Interior. A hearing was had before the Secre-
tary, February 18, 1889, and he held and determined that nei-
ther Hyde nor McDonald had any interest or valid claim to the 
lands, but, notwithstanding, also held that the scrip locations 
were illegal and invalid, and that neither Orillie Stram nor 
those claiming under her were entitled to the lands for the fol-
lowing reasons: (1) that the improvements made upon the land 
when it was unsurveyed were not made under the personal su-
pervision of Orillie Stram, and that she had not had personal 
contact with the land; (2) that the power of attorney to Eaton 
to locate the scrip, and the power of attorney executed at the 
same time to Leonidas Merritt to sell the lands which should 
be located, operated as an assignment of the scrip, and were in 
violation of the act of July 17, 1854, and the entry of the lands 
therefore was not for the benefit of said Orillie Stram ; (3) that 
the subsequent location and adjustment of the scrip to the lands 
after the latter were surveyed were ineffectual in view of the 
previous attempt to locate the scrip, and in view of his (the 
Secretary’s) decision relative to the question of improvements; 
(4) that Orillie Stram had no power to alienate the lands before 
location of the scrip or to contract for the sale of them, or to 
grant a power of attorney to sell the same for her after they 
should be located, but held that she had the right to sell imme-
diately after location of the scrip. As a deduction from these 
conclusions, the Secretary held that the lands were still public 
ands and open to entry. The decision of the Secretary was 
attached to the findings as an exhibit.

That on the 31st day of March, 1886, and prior to the hear-
ing had before the local land office at Duluth, the said Orillie 
tram and her husband Boman Stram made and executed a 
oe for seven ninths of the land in controversy to Frank W. 
a on, with warranty of title. The deed was subsequently re-

corded in St. Louis and Lake counties.
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The deed recited the location of the scrip in the land office 
at Duluth, June 16, 1883, by Eaton, as the constituted and ap-
pointed attorney in fact of the Strams, and that the title thereby 
vested in Orillie Strain. It also recited the survey of the lands 
and the adjustment of the scrip and entry to such lands, and 
“thereby the aforesaid scrip and entry were adjusted July 21, 
A. D. 1885, thereby specifically and perfectly describing the 
land filed upon for me, the said Orillie Stram, by the said Frank 
W. Eaton, and intended to be entered on June 15, A. D. 1883, 
in the name of the said Orillie Stram, by our attorney in fact, 
the said Frank W. Eaton.” It also recited the power of attor-
ney given to Leonidas Merritt, acknowledged it, and ratified 
and confirmed the conveyance by him to Eaton.

It was further found that in pursuance of the decision of the 
Secretary of the Interior the lands were attempted to be thrown 
open to public entry, and a patent was subsequently issued to 
Frank Hicks, and that Frank Hicks and his wife conveyed the 
same to The Midway Company, the plaintiff in error, “ who 
now holds whatever title thereto enured to the said Frank 
Hicks.” That neither Orillie Stram nor her husband, nor any 
of the defendants, “ were in any manner parties to the proceed-
ings to the decision of the Secretary of the Interior rendered 
on the 18th of February, 1889, and that said Hicks had at all 
times full knowledge of all rights and claims of the defendants. 
That the findings of fact of the Secretary of the Interior were 
fully sustained by the evidence in the cause presented to him, 
“ except that it is found as a fact by this court, that the im-
provements caused to be erected by Frank W. Eaton upon the 
said premises consisted of a house about 14 by 16 feet in size, 
and it is further found as a fact that from the evidence before 
the Secretary of the Interior in said cause, presented to him y 
the record upon said appeal, it did not appear that the scrip re 
ferred to in the decision of said Secretary had passed throng 
many hands or through any hands before coming into the han 
of the said Frank W. Eaton, nor did it appear that the powers 
of attorney to locate said scrip and to convey the land loca e 
therewith had been executed by the said Orillie Stram years e 
fore the location thereof by the said Frank W. Eaton, but
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on the contrary it appeared from the evidence before the Sec-
retary that said powers of attorney were executed by the said 
Orillie Stram about one week before the location of the said 
scrip by the said Frank W. Eaton, and that the said powers did 
not contain the names of the grantees. It is further found as 
a fact that it did not appear from the evidence before the said 
Secretary that the said Orillie Stram never saw the said lands; 
it did not appear from the evidence before the said Secretary 
that she had sold the said scrip long prior to the location thereof; 
it did not appear from the evidence before the said Secretary 
that for a long time she directly and positively repudiated Eaton 
and Merritt as her attorneys in fact, denying that they acted 
for her in any capacity whatsoever.”

Jfr. Walter Ayers for plaintiff in error. Air. P. H. Seymour 
was on his brief.

Air. Jed. L. Washi) urn and Air. Luther C. Sarris for defend-
ants in error. Air. C. A. Towne and Afr. William D. Bailey 
were on their briefs.

Mr . Just ice  Mc Kenna , after stating the case, delivered the 
opinion of the court.

The decision of the controversies in this case depends upon 
the validity or invalidity of the scrip locations, either originally 
when the land was unsurveyed, or subsequently when the loca-
tion was adjusted to the land as surveyed.

The act of Congress of July 17, 1854, c. 83, 10 Stat. 304, au- 
orized the issue of scrip to the half-breeds of the Sioux Na- 

ion of Indians in exchange for certain lands, which scrip might 
e oca^ (1) upon any land within the Sioux half-breed reser- 

Va lon ’ or ($)“ upon any other unoccupied lands subject to pre-
emption or private sale; ” or (3) “ upon any other unsurveyed 
h^lf 1 n°t reserve^ by the Government, upon which they (the 

a reeds) have respectively made improvements. It is pro- 
V1 e in said act, “That no transfer or conveyance of any of 
said certificates or scrip issued shall be valid.”
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On the latter provision of the act the plaintiff in error bases 
the contention that the scrip is not assignable, and that the 
power of location is strictly personal to the Indian, and must 
be made whether on surveyed or unsurveyed land, either by 
him or for his benefit, and that the improvements on unsurveyed 
land must be made under his personal supervision and direction; 
that he must come in personal contact with the land. And it 
is hence asserted that the powers of attorney given to Eaton 
and Merritt were virtual assignments of the scrip and frauds 
upon the act of Congress; that the improvements were made 
not by Orillie Strain, the half-breed, or for her benefit, but by 
Eaton and for his benefit; and that the subsequent adjustment 
of the locations of the land after its survey was made for him, 
not for her; for his benefit, not for hers. On the other hand, 
the defendants in error contend that the prohibition against 
the assignment of the scrip is strictly of the scrip as such, not 
of the rights or powers conferred by it: that the provision 
of the statute is not a prohibition upon the alienation of the 
land, but is intended to protect the Government against con-
troversies about the transfer of the scrip, and to require and 
secure all of the steps and proceedings to be in the name of the 
Indian and the title to be issued in his name. It is claimed, 
therefore, that the requirements of the statute have been ob-
served ; that the locations were made in the name of the In-
dian, and for her benefit. And it is also claimed that if there 
was any defect in the location upon the land when unsurveyed, 
by reason of the insufficiency of the improvements or by whom 
erected, that defect was supplied by the location of the scrip 
after the land was surveyed, and the acceptance of the location 
of the scrip by the local land office, there being then no 
verse rights to the land. And further, that the power of aton 
to make the location for the Indian was ratified by her (i 1 
needed ratification), and all rights which enured to her were 
conveyed by her warranty deed to Eaton.

These contentions exhibit the controversy between the par les 
and present the only questions upon which we think it is ne^ 
essary to pass, and the questions are certainly close ones. 
Interior Department has not always given the same answer
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them, and the latest decision of that Department is opposed in 
the case at bar by the courts of Minnesota.

It is natural to respect the rulings of the Land Department 
upon any statute affecting the public domain, and if the rulings 
were contemporaneous with the enactment of the statute they 
afford a somewhat confident presumption of its meaning. One 
of the reasons is that the officers of the Land Department may 
have recommended the statute—indeed, may have written its 
words or, at any rate, were familiar with the circumstances 
which induced the legislation. We have not, however, in the 
case at bar, an exactly contemporaneous construction of the 
act of 1854 by the Land Department. The first circular of in-
structions was not issued until March 21, 1857. It is, however, 
not without value, and it tends to the support of the contentions 
of the defendants in error. The circular stated that the scrip 
“ must be located in the name of the party in whose favor the 
scrip is issued, and the location may be made by him or her in 
person, or by his or her guardian.” And further: “You will 
observe that this scrip is not assignable, transfers of the same 
being held void; consequently, each certificate, as hereinbefore 
stated, can only be located in the name of the half-breed; and 
such certificate or scrip are not to be treated as money, but 
located acre for acre.”

In the circular issued February 22, 1864, those instructions 
were repeated, and the following added : “ When not located 
y the reservee in proper person, the application to locate must 
e accompanied by the affidavit of the agent that the reservee 

is living, and that the location is made for the sole use and ben-
efit of said reservee.” Prior to the issuance of the circular of 

ebruary 22, 1864, to wit, in 1863, a contest came on appeal to 
t e Land Department, between a location made by Sioux scrip 
w ich was issued to one Sophia Felix, and a claim under a pre-
emption settlement. The Commissioner of the Land Depart-
ment decided against the scrip location on two grounds, one 
in r WaS * U Th3'*'1 ^he location of the scrip, although made 
n er name, was not made by her in person, nor by her guar-
ían or duly authorized agent, for her use and benefit, but by 

vol . clxxxii i—39
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an unauthorized person, and for the use and benefit of a person 
having no legal interest therein.’ ”

The decision was reversed by the Secretary of the Interior, 
who stated, through Otto, Assistant Secretary :

“ As to your second objection, I remark that this kind of 
scrip is by the law declared to be not assignable. In this case 
Sophia Felix has signed the application to locate her own scrip. 
The signature must be treated by us as genuine, when there is 
no proof to the contrary ; and when she has made no complaint 
against this use of her scrip. The fact that the scrip was car-
ried to the land office and the business transacted by another 
person, does not affect the validity of her entry of the land.

“ As the certificate of location issued in her name, and the 
patent will issue to her, neither the register’s report nor the 
affidavits of third parties can be admitted to establish the in-
terest of any other person in the location.

“We could not recognize such interest if an assignment in 
writing was produced and duly proven to have been executed 
by the half-breed—whether she could sell or did sell the land 
after the location of her scrip we need not inquire, and the 
validity and effect of any such sale or assignment must be left 
to the arbitrament of the courts of law. The location is valid 
on its face, and the owner of the scrip, so far as she is repre-
sented at all, demands the patent to issue in her name, and my 
decision is that she is entitled thereto.”

In 1872 a special circular was issued (1 C. L. L. 723), which 
contained the following direction :

“ That the application must be accompanied with the affidavit 
of the Indian, or other evidence that the land contains improve-
ments made by or under the personal supervision or direction o 
said Indian, giving a detailed description of said improvements, 
and that they are for his personal use and benefit; in ot er 
words, you should be satisfied that the Indian has a direct con 
nection with the land and is claiming the same for his persona 
use. Unless such evidence is filed, you will reject the app lca 
tion.”

In 1878 a new circular was issued which repeated the pr -
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visions of the circulars of 1864 and 1872, above quoted. (2 C. 
L. L. 1355; 5 C. L. O. 126.)

Then came the decision of the Secretary of the Interior, 
Vilas, in Allen et al. v. Merrill et al., 8 L. D. 207, and in 
Hyde and McDonald and Eaton and Str am. They were af-
firmed on review by Secretary Noble. Those cases laid down 
the propositions upon which plaintiff in error relies in the case 
at bar. Between the decision in those cases and that in the 
Felix case there was an interval of thirty years, and pending 
that interval there were decisions of the courts which took the 
same view as Secretary Otto expressed in the Felix case.

In Gilbert v. Thompson, 14 Minnesota, 544, a conflict of 
titles was presented based upon deeds from one Amelia Monette, 
a Sioux half-breed. The action was ejectment, and the deed, 
which plaintiff relied on, was executed by Amelia in person 
May 29,1867; the deed upon which defendant depended was 
executed by her attorney in fact, Benjamin Lawrence, July 18 
1857, under a power of attorney dated May 27, 1857. The 
power of attorney authorized Lawrence to act for Amelia as 
follows:

“ For me and in my name to enter into and take possession 
of all the real estate belonging to me, or of which I may here-
after become seized, situated in the county of Wabasha, in the 
Territory of Minnesota; and for me to lease, bargain, sell, grant 
and confirm the whole or any part thereof; . . . and for 
me and in my name to make, acknowledge and deliver unto the 
purchaser, or purchasers, good and sufficient conveyances.”

Affirming the judgment which passed for defendant, the Su-
preme Court of the State said by Chief Justice Gilfillan :

The act of Congress of 1854, under which Sioux half-breed 
scrip was issued, provides ‘ that no transfer or conveyance of 
any of said certificates or scrip shall be valid.’

t was the intention of Congress that the right to acquire 
in tl)C kF means of this scrip should be a personal right, 
m e one to whom the scrip issued, and not property in the 
ense o being assignable; but no restraint is imposed upon the 
& o property in the land after it is acquired by location of 
e scrip. in scrip itself, the half-breed had nothing which
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he could transfer to another; but his title to the land, when 
perfected under it, was as absolute as though acquired in any 
other way. It follows, therefore, that any attempt to transfer 
the scrip, directly or indirectly, would be of no effect as a trans-
fer. The title to the scrip would remain in him, and the title 
to the land acquired by it would vest in him, just as though no 
such attempt had been made. Such attempt to transfer would 
not involve any moral turpitude nor the breach of any legal 
duty, as is the case with an attempt to transfer a preemptive 
right. It would be simply ineffectual, because the scrip is not 
transferable.

“ A power of attorney, so far as it intended to operate as a 
transfer, would be of no avail; the right of the half-breed in 
the scrip and land would remain the same; it could not be made 
irrevocable, nor create any interest in the attorney. Should 
the attorney sell under it, he would be accountable to his prin-
cipal, precisely as in the case of any power to sell; but a simple 
power to sell, executed by a half-breed, is good till revoked, and 
would extend to lands subsequently acquired by means of scrip, 
if such lands came within its terms. We think such a power 
could not be varied by parol proof that the parties had an in-
tention not expressed in it, even to defeat the power, except on 
the same grounds as would admit such proof in other cases. 
The intent to transfer the scrip not being illegal, but only in 
effectual, could not affect the power where not expressed in t e 
same instrument, or in one equal in degree, as evidence. Whet er 
the power to sell would be upheld in an instrument, upon i s 
face a transfer, the former being only incidental, we do not e 
cido.*^

Gilbert v. Thompson, was affirmed and applied in Thompson 
n . Myrwk, 20 Minnesota, 205. The latter case came to this 
court, 99 U. S. 291, and its doctrine was approved. The sin 
was for specific performance. Thompson, who was p am 
the court below, was in occupation of the land to w ic e'' 
desirous of obtaining title. Myrick was “ attorney m ac ( 
constituted) of Francis Longie and Joseph Longie, is son, 
a minor under the age of fourteen years, and o ranci
and Henry Boi, his son, then a minor under the age o
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years, and was duly authorized to locate certain half-breed scrip 
issued to said Joseph and Henry in accordance with the provi-
sions of the act of Congress approved July 17, 1854.”

With a view to the location of the scrip for the benefit of 
the beneficiaries, Myrick placed the same with powers of attor-
ney in the hands of Thompson, and at the same time entered 
into a written agreement with Thompson, in which he agreed 
that upon the location of the scrip he would secure the title to 
the land located to be lawfully vested in Thompson. The con-
sideration was $2800, evidenced by a note payable in one year 
from its date, and to be secured upon the land as soon as Thomp-
son should acquire title. Thompson located the scrip and de-
manded a conveyance of the title. Myrick refused, and con-
veyed the land to his wife, who was also a defendant in the 
suit. Specific performance was decreed by the trial court, and 
the decree was affirmed by the Supreme Court of the State. 
Among other defences it was urged that the agreement between 
Myrick and Thompson was void as contravening the act of 
Congress of July 17, 1854. To the contention the Supreme 
Court of the State replied : “ As to the point that the real ob-
ject of the contract was to accomplish a transfer of the scrip, 
we see nothing to distinguish this case in any important respect 
from Gilbert v. Thompson, 14 Minnesota, 544.”

And further, in answer to the contention that the agreement 
was void on common law grounds by reason of the relations of 
Myrick to the grantees of the scrip, the court said : “ As the 
scrip was made non-assignable by the act of Congress, (10 Stat. 

04,) and therefore no valid transfer or conveyance of the same 
could be made, Myrick’s relation to the scripees was that of an 
attorney in fact, duly authorized to locate the scrip for them. 
• • . As this relation was to end upon such location, we can 
conceive of no reason why Myrick was not at liberty, either be- 
ore or after the location was made, to enter into an agreement 
o secure the title (enuring from the location) to the plaintiff 

upon payment of an agreed consideration. Such an agreement 
1 not, so far as this case shows, tend to produce a conflict be- 
w®en Myrick’s private interest and his duty to locate the scrip 

e best advantage of his principals.”
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These defences were reviewed by this court, and, commenting 
on them, it was said by Mr. J ustice Clifford :

“ Attempt it seems was made in the argument of the case in 
the Supreme Court of the State to show that the terms of the 
agreement were in conflict with the provisions of the act of 
Congress ; but the answer which that court made to the propo-
sition, though brief, is satisfactory and decisive.”

And further :
“ Holders of such certificates or scrip were forbidden to trans-

fer the same, and the defendants contended that the real object 
of the agreement was to effect a transfer of the same ; but the 
state Supreme Court overruled the defence, and referred to one 
of their former decisions, assigning the reasons for their con-
clusion that the defence was not well founded. Gilbert et al. v. 
Thompson, 14 Minnesota, 544.

“ Since the case was submitted, the opinion of the court in 
the case has been carefully examined, and the court here con-
curs with the state court that the case is applicable to the pres-
ent case, and that the reasons given for the conclusion are satis-
factory and conclusive. For these reasons the court is of the 
opinion that the Federal questions involved in the record as set 
forth in the assignment of errors were decided correctly by the 
state Supreme Court.”

Secretary Vilas, in passing on the validity of the location in 
the present litigation, in effect disagreed with the decision in 
Gilbert v. Thompson, and expressed the view that “ all the doc-
uments, besides any parol additions [the italics are ours], are to 
be taken together to ascertain what in effect the agreemen 
was, and it will be judged according to its nature as so ascer 
tained ; ” and applying this rule, he considered that the ^ans 
action between Stram and Eaton was tantamount to a irec 
sale and transfer of the scrip, accompanied by the dec ara ion 
that “ to circumvent the statutory prohibition ’ two etters 
attorney have been executed in blank, the one to oc^e , 
scrip and the other to convey the land when the scrip s a 
located, and an agreement that by whomsoever the e er 
attorney may be executed no claim will be made by t e n 
to the scrip or land. And he concluded that if et ers
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torney accompanying such a document would be invalid, the 
powers of attorney to Eaton and Merrill constituted “ a part of 
a transaction which cannot be supported in law.” Secretary 
Noble considered the case more at length, and said: “ The con-
trolling points in the case, as decided by the court, plainly were 
(1) that a simple power to sell, executed by a half-breed, such 
as the one there considered, would extend to lands subsequently 
acquired by means of scrip if within its terms; and (2) that parol 
proof of an intent coincident with the creation of the power to 
transfer the scrip, could not be received to defeat the power.”

The first point was not controverted, and of the second it was 
said that, as a rule of evidence, it might properly be enforced in 
controversies between individual claimants, but that it did not 
apply “ against the Government, whose interest it is, before it 
parts with its title, to see that the law has been faithfully com-
plied with.”

The learned Secretary regarded Gilbert v. Thompson as turn-
ing upon a rule of evidence, and that the court did not pass upon 
the question which he was considering, and this, he said, was 
“ clearly shown by their statement that £ we do not decide ’ 
whether a power to sell contained in an instrument, on its face 
a transfer, the power being merely incidental to the transfer, 
would be upheld. That is the question here—the only differ-
ence being the manner of its presentation. It properly arises 
ere on the record; in Gilbert v. Thompson it did not, the evi-
dence of the transfer being excluded on technical grounds, and 

t erefore it was not decided.” And he observed that Thomp- 
went no further, and was “ in fact ruled on in 

ert v. Thompson by the state court, and that rule was af- 
r™ec^ ^7 the Supreme Court (this court) on appeal.”

e do not think those cases were as confined as represented, 
is very evident that the courts did not think that “ parol ad- 

110ns could unite and make single the documents, or, when 
i US/]U they constituted a violation of the statute. And it 
u a f kUC^on ^roni the opinions that it was not the manner of 
tb°t suhstance of what was proved or to be proved,

a was passed upon. If evidence was excluded in Gilbert v. 
ompson, it was admitted and considered in Thompson v.
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Myrick, and in both cases the delivery of scrip and its location 
under letters of attorney were decided to be valid, forming in 
one case a good title and in the other constituting a ground for 
a compulsory conveyance from the half-breed. The moral and 
legal effect of the transfer of scrip was declared by the court 
in Gilbert v. Thompson. The first involved, the court said, no 
“ turpitude nor the breach of any legal duty, as in the case of 
an attempt to transfer a preemption right; ” of the second; it 
was said, it would be of no effect as a transfer; that “ the title 
to the scrip would remain in him (the half-breed), and the title 
to the land covered by it would vest in him (the half-breed) just 
as though no such attempt had been made.” The power of at-
torney, however, was given full legal effect as authority to sell 
the land located. It is true the court excluded parol evidence 
of an intention to transfer the scrip. But why ? Manifestly 
because the transactions did not constitute a transfer of the 
scrip as such, and their legal character could not be destroyed 
by parol proof that they were intended to be something else. 
In other words, the court decided that the transactions were in-
tended as a conveyance of the land and represented that inten-
tion, and could not be shown to be a transfer of the scrip. 
And in Thompson v. Myrick the court observed: “We can con-
ceive of no reason why Myrick was not at liberty, either before 
or after location was made, to enter into an agreement to se-
cure the title (enuring from the location) to the plaintiff upon the 
payment of an agreed consideration.” The reasoning and the 
conclusions of the Supreme Court of Minnesota were approved 
by this court, as we have seen.

The consideration of the location of scrip under the act o 
1854 came before this court again in Felix v. Patrick, 145 
IT. S. 3.1 T. It is a good complement to the other cases. It re-
cognized, as they did, the difference between the transfer of t e 
scrip itself and its location by or in the name of the half-bree 
as a means of conveying the land located upon. There are ex 
pressions in the opinion that seem to go further, but they mus 
be considered in reference to the facts. It was sai . e 
device of a blank power of attorney and quitclaim dee was 
doubtless resorted to for the purpose of evading the provision
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of the act of Congress that no transfer or conveyance of the 
scrip issued under such act should be valid. This rendered it 
necessary that the scrip should be located in the name and for 
the benefit of the person to whom it was issued, but from the 
moment the scrip was located and the title in the land vested 
in Sophia Felix, it became subject to her disposition precisely 
as any other land would be. In order, therefore, for the pur-
chaser of this scrip from Sophia Felix to make the same avail-
able, it became necessary to secure a power of attorney or a 
deed of the land, and as the scrip had not then been located, 
and the person who should locate it was unknown, the name 
of the grantee and the description of the land must necessarily 
be left in blank.”

And again : “ As the bill alleges that Patrick obtained pos-
session of these instruments while still in blank, he is clearly 
chargeable with notice that they were intended as a device to 
evade the law against the assignment of scrip.”

Felix was a half-breed to whom scrip had been regularly 
issued. It was obtained from her by some person unknown, 

by wicked devices and fraudulent means ; ” the power of at-
torney omitted the name of the attorney, the number of the 
scrip and the description of the land. The quitclaim deed also 
omitted the name of the grantee and the description of the 
land; otherwise the instruments were in legal form. The 
transaction was held to be a fraud upon Felix, and Patrick was 
adjudged to hold the title he obtained by the location of her 
scrip and the deed to him, as trustee for her. The court made 
Ro question of the validity of the location. Indeed, it was 
necessarily assumed, and the half-breed given the benefit of it.

may be said that neither of the litigants was concerned to 
ispute the location or to assert the provision of the act of 
ongress prohibiting the transfer of the scrip. If so, that pro- 

iud°n r°m view of the case at bar was not in
ha and ^ie expvession in regard to it must therefore 

s net y confined to the facts and the issue which was pre-
sented. r

his brings us to the consideration of the amount and kind 
improvements required by the act of 1854 to be erected up-
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on unsurveyed land. The act is not explicit. It does not de-
fine the extent or kind of improvements. It permits a loca-
tion to be made upon “ unoccupied land . . . upon which 
they (half-breeds) have respectively made improvements.” 
Residence is not required, either initial or subsequent, tempo-
rary or continuous. The purpose of the provision of the stat-
ute would seem, therefore, necessarily to be identification, no-
tice of appropriation, and the kind and extent of improvements 
only to be necessary for that. But we may concede, as held 
by Secretary Noble, “ that the requirement of improvements 
must have some substantial significance, ” and “ it is not satis-
fied by doing something which is a betterment of the land, hut 
of too slight a character to mark anything more than a pre-
text of compliance.” The improvements erected on the land 
in controversy satisfied the rule whether they were as, it is 
claimed, Secretary Vilas found, or were as the trial court found 
in the present case.

It is further urged that the improvements were not erected 
for the benefit of the Indian nor did she have “ a direct con-
nection with the land, ” and that those requirements are made 
conditions precedent to a valid location by the circulars of the 
land office issued in 1872 and subsequently.

1. It was decided in Thompson v. Myrick, supra, that a vali 
location could be made by an attorney in fact of the Indian, 
and that he could, “ either before or after the location was 
made,” enter into an agreement to secure or convey the tit e. 
That case was affirmed by this court, and the facts of the case 
at bar bring it within the ruling. ,

2. To consider the act of 1854 as requiring its beneficiaries to 
have “ a direct connection with the land and claim the same 
for his personal use,” would lead to great embarrassmen , i 
not to discrimination, between the beneficiaries. The e ec 
that construction was expressed by the Supreme Court o 
State as follows: , . g

“ Under the law the President was authorized to o w a 
actually done, issue to each person entitled severa . 
scrip of different sizes or acreage. Was it expecte a 
of these persons should be personally connected wi
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eral and separate improvements required to be made if all of 
the pieces were located on unsurveyed lands, and would have 
to claim the same for personal use ? Surely not. This law 
contemplated and there were actually issued several pieces of 
scrip to each of a large number of minors. Balpes in arms were 
held to be entitled and to them scrip was issued, and in many 
cases located before the minors reached majority, as might 
reasonably be expected. With these facts before us can it be 
held that Congress thought or intended that these minors would 
be required by a construction of the lawT to personally supervise 
the selection of from three to five tracts of land on which to 
locate their pieces of scrip, or that they would have to be di-
rectly connected with each of these locations, or in case un-
surveyed lands were desired they would have to claim the neces-
sary improvements as their own ? ”

It is impossible to escape the force of these observations and 
to accept a construction of the statute which has the conse-
quences expressed. Upon the other points discussed by counsel 
we do not consider it necessary to pass.

Judgment affirmed.

MIDWAY COMPANY r. EATON.

ERROR TO THE SUPREME COURT OF THE STATE OF MINNESOTA.

No. 81. Argued December 4, 5,1901.—Decided January 13,1902.

his case is affirmed on the authority of Midway Company v. Eaton, ante, 602.

The  case is stated in the opinion of the court.

Mr. Walter Ayers for plaintiff in error. Afr. P. H. Seymour 
was on his brief.

Mr. Jed. L. Washburn and Air. Luther C. Harris for de-
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fend ants in error. Mr. C. A. Towne and Mr. William D. 
Bailey were on their briefs.

Me . Justi ce  Mc Kenn a  delivered the opinion of the court.

This action was brought by the Germania Iron Company 
against the defendants in error in the district court of St. Louis 
County, State of Minnesota, to determine adverse claims to the 
S. E. | of the N. W. | of section 30, T. 63 N., of range 11 W., 
ot the fourth principal meridian, according to the government 
survey in said St. Louis County.

Pending the action the land was conveyed to The Midway 
Company, and the latter company was substituted as plaintiff 
for the Germania Company.

Plaintiff in error claims title under a patent issued by the 
United States to Emil Hartman, dated October 21,1895, by 
whom the land was conveyed to the Germania Company, and 
by the latter to the plaintiff in error.

The defendants claim title under a certain location of Sioux 
half-breed scrip issued under the act of July 17, 1854. (10 
Stat. 304, c. 83.)

The trial court rendered judgment for defendants, which was 
affirmed by the Supreme Court of the State, and this writ of 
error was then allowed by the Chief Justice of that court.

The facts of this case are the same and are presented upon 
exactly the same record, the same assignments of error and con 
tentions, as in The Midway Company n . Eaton et al., ante, 60 , 
just decided. On the authority of that case the judgment o 
the Supreme Court is « jAffirmed.
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TEXAS & PACIFIC RAILWAY COMPANY v. REISS.

ERROR TO THE CIRCUIT COURT OF APPEALS FOR THE SECOND CIRCUIT.

No. 77. Argued November 27, December 2,1901.—Decided January 13,1902.

Where goods are carried by Connecting railways, as between intermediate 
carriers, the duty of the one in possession at the end of his route is to 
deliver the goods to the succeeding carrier, or notify him of their arrival, 
and the former is not relieved of responsibility by unloading the goods 
at the end of his route and storing them in his warehouse without deliv-
ery or notice to or any attempt to deliver to his successor.

In this case it cannot be claimed that the defendant had either actually or 
constructively delivered the cotton to the steamship company at the 
time of the fire.

If there be any doubt from the language used in a bill of lading, as to its 
proper meaning or construction, the words should be construed most 
strongly against the issuer of the bill.

In such a bill if there be any doubt arising from the language used as to its 
proper meaning and construction, the words should be construed most 
strongly against the companies.

It cannot reasonably be said that within the meaning of this contract the 
property awaits further conveyance the moment it has been unloaded 
from the cars.

The defendant at the time of the fire was under obligation as a common 
carrier, and was liable for the destruction of the cotton.

This  action was brought in the Circuit Court of the United 
States for the Southern District of New York by the plaintiffs, 
who are defendants in error here, and are residents of Liver-
pool, England, to recover the value of some two hundred bales 
of cotton destroyed by fire at Westwego, Louisiana, opposite 
the city of New Orleans, November 12, 1894, at a pier on the 
west bank of the Mississippi River, owned by the plaintiff in 
error. This is the same fire which is mentioned in Texas

acific Railway Company v. Clayton, 173 U. S. 348. Upon 
e first trial the court directed a verdict in favor of the de- 

endant, but the judgment entered thereon was reversed by the 
ircuit Court of Appeals, 98 Fed. Rep. 533, and a new trial
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granted. Upon the second trial the court, following the opin-
ion of the Circuit Court of Appeals, directed a verdict for the 
plaintiffs for the value of the cotton, and the judgment entered 
upon that verdict having been affirmed by the Circuit Court 
of Appeals on the authority of. its former opinion, 99 Fed. 
Rep. 1006, the railway company brings the case here by writ 
of error. The defence of the company is based upon a clause 
in the bill of lading which will be set out hereafter.

The cotton had been shipped at Temple, in the State of Texas, 
on the Missouri, Kansas and Texas Railway, to be carried over 
its road and the defendant’s road to New Orleans, and from 
that port to Bremen. It arrived at New Orleans at the pier of 
the railway company November 6, 1894. One hundred and 
sixty bales were unloaded on November 7, and the balance 
soon thereafter, but on what day is not certain. One hundred 
and twenty bales were unloaded and placed at one point, and 
two different lots of forty bales each were deposited at other 
points, thus leaving the cotton at three different points on the 
pier of the railway company. At this time the pier was quite 
full, there being over twenty thousand bales deposited upon it 
and some eight thousand bales in cars waiting to be unloaded. 
The pier was built, owned and in the exclusive possession of 
the railway company. The bill of lading which was issued at 
Temple, in the State of Texas, by the Missouri, Kansas and 
Texas Railway, expressed on its face to be on behalf of that 
company and also the defendant company and the steamship 
company. It was an elaborate document, and purported to be 
“ an export bill of lading approved by the permanent commit-
tee on uniform bill of lading.” It acknowledged the receipt 
of the cotton consigned as marked and to be carried to the 
port of New Orleans, Louisiana, and thence by the Eldei, 
Dempster & Company’s steamship line to the port of Bremen, 
Germany. It had conditions which are stated to be:

“ (1) With respect to the service until delivery at the port of 
New Orleans, Louisiana.” ,

“ (2) With respect to the service after delivery at the port oi 
New Orleans, Louisiana.” .

There are twelve clauses relating to the service until e nery



TEXAS & PACIFIC RAILWAY CO. v. REISS. 623

Statement of the Case.

and fifteen clauses relating specifically to the service after de-
livery at the port of New Orleans. Those clauses which are 
specifically referred to in this case are numbered 3, 11 and 12 
in the bill of lading. They read as follows:

“ 3. No carrier shall be liable for loss or damage not occur-
ring on its own road or its portion of the through route, nor 
after said property is ready for delivery to the next carrier or 
to consignee. . . . ”

“ 11. No carrier shall be liable for delay, nor in any other 
respect than as warehousemen, while the said property awaits 
further conveyance, and in case the whole or any part of the 
property specified herein be prevented by any cause from going 
from said port in the first steamer, of the ocean line above stated, 
leaving after the arrival of such property at said port, the car-
rier hereunder then in possession is at liberty to forward said 
property by succeeding steamer of said line, or, if deemed nec-
essary, by any other steamer.

“ 12. This contract is executed and accomplished, and all lia-
bility hereunder terminates on the delivery of the said property 
to the steamship, her master, agent or servants, or to the steam-
ship company, or on the steamship pier at the said port, and 
the inland freight charges shall be a first lien due and payable 
by the steamship company.”

The usual method of handling cotton upon its arrival at the 
pier of the company at Westwego, Louisiana, is stated, as both 
counsel in this case agree, with substantial accuracy in Texas <& 
Pacific Railway Company v. Clayton, 173 U. S. 348, 352, as 
follows:

The mode in which the railway company and the steamship 
company transacted business was as follows: Upon the ship-
ment of cotton, bills of lading would be issued in Texas to the 
s ipper. Thereupon the cotton would be loaded in the cars of 

e railway company and a way bill indicating the number and 
si'1' car’ number of the bill of lading, the date of

ipment, the number of bales of cotton, the consignor, the con- 
the number of bales for- 

^ar e on that particular way bill, the marks of the cotton, the 
eig , rate, freights, amount prepaid, etc., would be given to



624 OCTOBER TERM, 1901.

Statement of the Case.

the conductor of the train bringing the car to Westwego. Upon 
the receipt of the way bill and car at Westwego, a ‘skeleton’ 
would be made out by the clerks at that place for the purpose 
of unloading the car properly. It contained the essential items 
of information covered by the way bill, and had also the date 
of the making of the skeleton. When this skeleton had thus 
been made out and the car had been pushed in on the side track 
in the rear of the wharf, it would be taken by a clerk known 
as a ‘ check clerk,’ and with a gang of laborers, who actually 
handled the cotton and were employed by the railway company, 
the car would be opened; and as the cotton was taken from the 
car bale by bale the marks would be examined to see that they 
corresponded with the items on the skeleton, and the same were 
then checked. The cotton thus taken from the car was deposited 
at a place on the wharf designated by the check clerk, and it 
would remain there until the steamship company came and took 
it away. After the checking of the cotton in this way to ascer-
tain that the amounts, marks and general information of the 
way bill were correct, the skeleton would be transmitted to the 
general office of the Texas and Pacific Railway Company in 
New Orleans, which thereupon would make out what was des-
ignated as a ‘ transfer sheet ’ that contained substantially the 
information contained in the way bill, and which being at once 
transmitted to the steamship company or its agents was a noti 
fication understood by the steamship company’s agents that 
cotton for their line was on the wharf at Westwego ready or 
them to come and take away. Upon the receipt of these trans 
fer sheets the steamship company would collate the trans ers 
relating to such cotton as was destined by them for a particu ar 
vessel, advise the railway company with the return of the trans 
fers that this cotton would be taken by the vessel name , an 
would thereupon send the vessel with their stevedores to t e 
wharf at Westwego. The clerk at Westwego would go aroun 
the wharf and by the aid of the transfers returned from 
steamship agents point out to the master or mate of t e v esse, 
or the one in charge of the loading, the particular lots o co 
named in the transfers and designated for his vesse , an 
stevedores and their helpers would thereupon take t e co
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and put it on board the ship. In connection with, the loading 
upon the vessel or after the cotton was pointed out in lots, the 
master or mate would sign a mate’s receipt for this cotton. The 
stevedores and all men employed in loading the vessel were 
wholly in the employ of the steamship company. The time of 
coming to take cotton from the wharf was entirely in the con-
trol of the steamship company. They sent for it as soon as 
they were ready.”

At the time of the fire it is conceded that no transfer or 
skeleton sheets had been sent to the steamship company or 
notice given it of the arrival of this cotton at the pier of the 
railway company.

Mr. Rush Taggart and AZr. Arthur H Masten for plaintiff 
in error.

Mr. George Richards for defendants in error. Mr. Frederic 
E. Mygatt and Mr. Treadwell Cleveland were on his brief.

Mk . Jus ti ce  Peck ham , after making the foregoing statement 
of facts, delivered the opinion of the court.

In this case there had been no delivery of the cotton by the rail-
way company prior to its destruction by fire. The cotton had 
arrived at the pier of the railway company but no notification 
of its arrival had been given to the steamship company, nor 
was it in fact in the possession of nor had it been delivered to 
the latter company. It was still under the absolute control 
and in the possession of the railway company, and nothing had 

een done to terminate its common law liability at the time 
the fire occurred.
IT^R v‘ Michigan Central Railroad Company, 107

‘ ‘ Mr- Justice Field, delivering the opinion of the court 
an speaking of the duty of a connecting carrier, at page 106 
said ; . •

If the road of the company connects with other roads, and 
goo s are received for transportation beyond the termination 
ca1 "S °Wn ^here Is superadded to its duty as a common 

er’ t at of a forwarder by the connecting line; that is, to 
vo l . clxx xh i—40
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deliver safely the goods to such line,—the next carrier on the 
route beyond.”

As between intermediate carriers, the duty of the one in pos-
session at the end of his route is to deliver the goods to the 
succeeding carrier or notify him of their arrival, and the former 
is not relieved of responsibility by unloading the goods at the 
end of his route and storing them in his warehouse without 
delivery or notice to or any attempt to deliver to his successor. 
McDonald n . Western Railroad Company, 34 N. Y. 497; 
Congdon n . Marguette H. & 0. Railroad Company, 55 Mich. 
218. In the latter case it is held that the duty of the connect-
ing carrier is not discharged until it has been imposed upon the 
succeeding carrier, and this is not done until there is delivery 
of the goods, or at least until there is such a notification to the 
succeeding carrier as according to the course of business is 
equivalent to a tender of delivery.

Within these cases it cannot be claimed that this defendant 
had either actually or constructively delivered the cotton to 
the steamship company at the time of the fire. The defendant 
is compelled, therefore, to have recourse to the clauses in the 
bill of lading in its attempt to rid itself of liability consequent 
upon the destruction of the cotton by a fire while at its pier 
and in its possession. The bill of lading itself is an elaborate 
document, bearing on its face evidences of care and deliber-
ation in the formation of the conditions of the liability of the 
companies issuing it. The language is chosen by the com-
panies for the purpose, among others, of limiting and diminish-
ing their common law liabilities, and if there be any dou t 
arising from the language used as to its proper meaning or con 
struction, the words should be construed most strongly agams 
the companies, because their officers or agents prepared the m 
strument, and as the court is to interpret such language, it is, 
as stated by Mr. Justice Harlan, in delivering the opinion o 
the court in National Bank v. Insurance Company, 95 • • 
673, 679 : “ Both reasonable and just that its own words shoul 
be construed most strongly against itself.” To the same¡e ec 
is London Assurance &c. n . Companhia &c., 167 U. •> 
and Queen of the Pacific, 180 IT. S. 49, 52.
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We come then to an examination of the bill of lading for the 
purpose of determining whether the railway company has been 
exempted from liability by any of its provisions.

We do not understand it is contended that either clause 3 or 
12 applies, because, as is conceded, there was never any notifi-
cation given the steamship company of the arrival of this cot-
ton. Without that notification counsel does not contend that 
either of those clauses applies. The argument at the bar was 
devoted to maintaining the proposition that the railway com-
pany was exempted under clause 11, and the other clauses in 
the bill of lading were referred to for the purpose of giving 
point to that contention. It was urged at the bar that under 
the eleventh clause the question of notification was immaterial, 
because, although a notification had not been given, yet the cot-
ton, upon its arrival at the pier and after it had been unloaded 
from the cars, “ awaited further conveyance,” within the mean-
ing of the eleventh clause, and while awaiting further convey-
ance the carrier was by the express terms of that clause relieved 
from liability otherwise than as warehouseman. In other 
words, that the carrier upon the arrival of the cotton and un-
loading it at the pier, and without giving any notification of 
its arrival, ceased to be a carrier and became liable only for 
negligence which might cause the loss of the property, and 
there being no negligence proved in this case, the carrier was 
not liable.

It was argued that clauses 3 and 12 were intended to cover 
such a case as would have existed in the one now before us had 
notice been given to the steamship company of the arrival of 
t e cotton at Westwego, such notice being understood by the 
steamship company as a request to come and take away the 
cotton, and in holding, as the court below did, that notification 
was necessary before the eleventh clause could apply, that 
c ause was thereby deprived of any separate effect, because af- 
er notification the third or the twelfth clause would exempt 

e carrier, and therefore some further or other meaning must 
® given the eleventh clause, so that it may operate in a case 

w ere no other clause would be available.
lowPs°nthiSSUbjeCt Judge Shipman, in the court be-
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“ It is not claimed that the facts bring the carrier’s liability 
within clause 3 of the bill of lading, which says that the liability 
shall end after the property ‘is ready for delivery ’ to the next 
carrier, for it is conceded that the goods are not awaiting de-
livery before any notification of their arrival to the connecting 
carrier. McKinney v. Jewett, 90 N. Y. 267. It is, however, 
insisted that the fair construction of clause 11 is that, when 
the act of transportation of the cotton to the wharf at West-
wego has been accomplished, and it has been stacked on the 
wharf, and ‘ is awaiting further action in the way of notifica-
tion and advice to the succeeding carrier,’ it awaits further 
conveyance. By this construction the parties substituted an 
immediate cessation of the liability of a carrier, and the assump-
tion of the liability of a warehouseman for the liability imposed 
by the common law, and doubtless they were at liberty to 
make a contract of limitation which will be enforced if the 
language of the bill of lading clearly indicates that such was 
their intention. In order to justify the defendant’s construc-
tion, the claimed extent of the departure from the implied con-
tract of the common law must clearly appear in the language 
which is used in the special contract. The clause, ‘ no carrier 
shall be liable for delay,’ when applied to the facts in this case, 
meant that the defendant should not be liable for the delay of 
the steamship company, but delay would not occur until it knew 
or had heard of the time of arrival of the cotton. The same 
idea of notification to the connecting line must also run throug 
the entire paragraph, and, while the term ‘ awaiting further 
conveyance’ literally means ‘awaiting the time when the nex 
carrier shall take the property in hand,’ it seems improba e 
that it was the intent of the language that the liability o t e 
carrier should terminate upon the deposit of the property upon 
the wharf. The language is too indefinite to support the con 
elusion that notice to the connecting line was not a prerequisi 
to the change of liability to that of a warehouseman, t m 
well be that such change would take place when the Pl°Pe?> 
was awaiting conveyance by the connecting line w ic 
been notified to receive and convey, but until then i 1S 
awaiting conveyance; it is awaiting the action of t e 18
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tier. The term must mean awaiting conveyance by the person 
upon whom the duty of conveyance devolved, and no such duty 
devolved until notice of the arrival of the property had been 
given.”

We agree with the views of the court below, as expressed by 
Judge Shipman. We do not think that the property can be said 
to await further conveyance the moment it is dragged upon the 
pier of the railway company and unloaded from its cars, and 
before any notification is given to the steamship company that 
the cotton has arrived and awaits transportation by ship. In 
one sense it might be said that property awaited further con-
veyance if anywhere along the line of the railway company an 
engine of the train should break down, and the train be brought 
to a standstill for several hours, awaiting a new engine. In 
such case the cotton would not have arrived at the termination 
of the road of the railway company, and in one sense it would 
certainly be awaiting further conveyance, because it had not 
arrived at the end of the route; but no one would suppose for 
a moment that during the time that the train was thus at a 
standstill the eleventh clause of the bill of lading would be 
applicable. No court would give such a construction to the 
clause as would exempt the company under the circumstances 
stated.

We are then to look for some fair and reasonable meaning to 
be given to the term, and we think that the court below has 
given such meaning to it. It cannot reasonably be said that 
within the meaning of that clause the property awaits further 
conveyance the moment it has been unloaded from the cars on 
to the pier of the defendant. As is stated by the Circuit Court, 
at that time the property awaits the further action of the de- 
en ant, and does not await further conveyance until it has be-

come the duty of the succeeding carrier to take it further, after 
noti cation that it has arrived and awaits delivery to it. Af- 
er t time it may be said to await further conveyance, but 

UP o that time it awaits the further action of the railway com-
pany. J

his meaning of the clause is not altered even if the language 
use m other clauses might also grant exemption upon the same
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facts. We are not for that reason bound to find some other and 
different meaning for the eleventh clause than such as we think 
is obvious and plain upon its face. The various propositions 
mentioned in these different clauses and the many contingencies 
provided for therein under which the company might claim ex-
emption render it not surprising that the same ground of exemp-
tion should possibly be covered by more than one provision in 
the bill, or that, in other words, the defendant should upon the 
same facts be exempt under more than one of its various and 
perhaps somewhat indefinite clauses. No rule of construction 
binds us to find some hidden or obscure meaning for a particu-
lar clause, because the simple and plain one which is seen upon 
its face provides for contingencies which may be also provided 
for in another clause of the same bill.

Reference was made, in the opinion of the court below 
and also upon the argument in this court to the case of Mc-
Kinney v. Jewett, 90 N. Y. 267, in relation to a delivery of 
goods at the termination of the carriage, where the meaning of 
the phrase “ awaiting delivery ” was under consideration, the 
court holding that the phrase implied not only the arrival of 
the goods but the completion of whatever on the part of the 
carrier is necessary to be done to leave the risk of further delay 
upon the consignee ; that the goods were “ awaiting delivery 
only after the duty of the common carrier is done and he is en-
titled to remain passive awaiting the action of the consignee.

It was objected on the argument at the bar that the case was 
not in point because of the distinction between awaiting deliv 
ery and awaiting carriage, and it is urged that this difference is 
substantial; that conveyance and delivery are different acts an 
relate to different parts of the service; that there could e no 
delivery to the consignee under the New York case er 
had been notice in some form to the consignee, while t e e e 
ment of notice had no connection with the act of conveyan 
of the cotton, which might be entirely complete regar ess o 
notice. The two cases differ, in that the New Yor case’ . 
counsel says, relates to a delivery at the end of the rou 
the case at bar relates to goods awaiting conveyance y a 
necting carrier, but in both the question arises as to e m
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ing of the term “await,” and the New York case holds that 
goods do not await delivery within the meaning of that term 
as used in the bill of lading until notice of their arrival has been 
given the consignee, and it seems to us that the same reasoning 
holds here, and that goods are not awaiting further conveyance 
by a connecting carrier until the preceding carrier has given 
him notice of their existence at the place where further convey-
ance is to be continued. We do not dispute that there is a dis-
tinction between the position of goods awaiting delivery and 
those awaiting further conveyance, and the fact of such distinc-
tion is recognized in Railroad Company v. Manufacturing 
Company, 16 Wall. 318, 327, and it is therein stated that there 
is a clear distinction between property in a state to be delivered 
free to the consignee on demand and property on its way to a 
distant point to be taken thence by a connecting carrier. In 
the former case it might be said to be awaiting delivery; in 
the latter to be awaiting transportation. But the analogy be-
tween goods awaiting delivery at the end of the route and goods 
awaiting further conveyance by a connecting carrier, so far as 
the requisite of notice in each case is concerned, we think exists 
and should be recognized.

There having been in this case no notification to the steam-
ship company, without which clauses 3 and 12 do not apply, 
and we being of the opinion that clause 11 has also no applica-
tion without notification to the steamship company, it follows 
that the exemption claimed under the bill of lading is not sus-
tained ; that the defendant at the time of the fire was under 
obligation as a common carrier and liable for the destruction of 
t e cotton, and that the judgment in favor of the plaintiff be-
low was right, and must be

Affirmed.



632 OCTOBER TERM, 1901.

Syllabus.

TEXAS & PACIFIC RAILWAY COMPANY v. 
CALLENDER.

ERROR TO THE CIRCUIT COURT OF APPEALS FOR THE SECOND CIRCUIT.

No. 78. Argued December 3,1901.—Decided January 13,1902.

This action was brought by defendants in error to recover the value of 187 
bales of cotton destroyed in the fire mentioned in Texas & Pacific Bail- 
way Company v. Heiss, ante, 621. The facts as to the manner of doing 
business at Westwego are the same as those stated in that case, and also 
in the case of the same company v. Clayton, 173 U. S. 348. The bill of 
lading contained the following clauses: “ 1. No carrier or party in pos-
session of all or any of the property herein described shall be liable for 
any loss thereof or damage thereto by causes beyond its control; . . • 
or for loss or damage to property of any kind at any place occurring by 
fire or from any cause except the negligence of the carrier.” “3. No 
carrier shall be liable for loss or damage not occurring on its own road 
or its portion of the through route, nor after said property is ready for 
delivery to the next carrier or to consignee. . . “4. . . . Cot-
ton is exempted from any clause herein on the subject of fire, and the 
carrier shall be liable as at common law for loss or damage of cotton by 
fire. . . .” “11. No carrier shall be liable for delay, nor in any other
respect than as warehousemen, while the said property awaits further 
conveyance, and in case the whole or any part of the property specified 
herein be prevented by any cause from going from said port in the first 
steamer, of the ocean line above stated, leaving after the arrival of such 
property at said port, the carrier hereunder then in possession is at lib-
erty to forward said property by succeeding steamer of said line, or, if 
deemed necessary, by any other steamer. 12. This contract is exe-
cuted and accomplished, and all liability hereunder terminates, on the 
delivery of the said property to the steamship, her master, agent or ser-
vants, or to the steamship company, or on the steamship pier at the said 
port, and the inland freight charges shall be a first lien, due and payable 
by the steamship company.” Held:
(1) That the measure of the common law liability between connecting 

carriers is properly stated in the opinion in the next preceding 
case, and the cases therein referred to;

(2) That under the wording of the fourth clause in the bill of lading the 
defendant was properly held liable;

(3) That there was nothing to go to the jury upon the question of a e 
livery of the cotton to the steamship company under the twel t 
clause of the bill of lading;
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(4) That upon the facts stated it was clear that at the time when the 
cotton was lost there had been no delivery, actual or constructive, 
to the steamship company, so as to divest the defendant of its 
common law liability for the loss of this cotton.

Whatever may generally be the effect of a notice to a connecting carrier, 
upon the question of terminating or altering the liability of a preceding 
carrier for the goods, it is quite clear that it has no effect in diminishing 
the liability until actual delivery in a case where the preceding carrier still 
continues to have full control over the goods and has a choice as between 
connecting carriers, and may, notwithstanding such general notice, de-
liver the goods under’ certain circumstances to another carrier for fur-
ther transportation.

The  case is stated in the opinion of the court.

Mr. Arthur H. Masten for plaintiff in error. Mr. Rush 
Taggart was on his brief.

Mr. Treadwell Cleveland for defendants in error. Mr. Fred-
eric E. Mygatt and Mr. George Richards were on his brief.

Mr . Jus ti ce  Peck ham  delivered the opinion of the court.

This action was brought by the defendants in error, who are 
aliens, in the Circuit Court of the United States for the South-
ern District of New York, to recover the value of one hundred 
and eighty-seven bales of cotton destroyed in the same fire at 
Westwego, Louisiana, November 12, 1894, mentioned in the 
immediately preceding case. As in that case, the defence here 
is based upon certain clauses of the bill of lading providing ex-
emption from common law liability in the contingencies men-
tioned. There was a verdict for the plaintiffs by the direction of 

e court, and the judgment entered thereon having been af-
firmed in the Circuit Court of Appeals, 98 Fed. Rep. 538, the 
raijya^ company has brought the case here by writ of error.

e acts as to the manner of doing business at Westwego 
e ro Sarne as those stated in the foregoing case, and also in 
e ayton Case, 173 U. S. 348. The cotton arrived at West- 

the°0’ etyeeii Stober 17 and 29, and had been so placed on 
e pier that it was only necessary for the steamship company 
sen a ship there and take the cotton when pointed out to
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its master or other officer. In this case there had been sent a 
notification to the steamship company, by means of the “ trans-
fer sheets ” mentioned in the statement of facts in the other 
case, of the arrival of the cotton as early as November 2, for 
most of it, and for a few bales as late as November 10. After 
the evidence was in the defendant requested to go to the jury 
upon the question whether the cotton was awaiting further 
conveyance at the time of its destruction, and also upon the 
question of whether the cotton had been delivered to the steam-
ship company, and also upon the whole case. The request was 
refused. The clauses of the bill of lading to which reference 
is made are the following:

“ 1. No carrier or party in possession of all or any of the prop-
erty herein described shall be liable for any loss thereof or 
damage thereto by causes beyond its control; . . . or for 
loss or damage to property of any kind at any place occurring 
by fire or from any cause except the negligence of the carrier.’

“ 3. No carrier shall be liable for loss or damage not occurring 
on its own road or its portion of the through route, nor after 
said property is ready for delivery to the next carrier or to con-
signee. ...”

“4. . . . Cotton is excepted from any clause herein on 
the subject of fire, and the carrier shall be liable as at common 
law for loss or damage of cotton by fire. . . . ”

“11. No carrier shall be liable for delay, nor in any other 
respect than as warehousemen, while the said property awaits fur-
ther conveyance, and in case the whole or any part of the prop-
erty specified herein be prevented by any cause from going 
from said port in the first steamer, of the ocean line above stated, 
leaving after the arrival of such property at said port, the car-
rier hereunder then in possession is at liberty to forward sai 
property by succeeding steamer of said line, or, if deemed nec 
essary, by any other steamer.

“12. This contract is executed and accomplished, and 
liability hereunder terminates, on the delivery of the said prop 
erty to the steamship, her master, agent or servants, or to t e 
steamship company, or on the steamship pier at the said por , 
and the inland freight charges shall be a first lien, due an pay 
able by the steamship company.”
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The claim of the railway company is that the language of 
the fourth clause in the bill of lading, which excepts cotton 
from any clause therein on the subject of fire, and which ren-
ders the carrier liable as at common law for loss or damage by 
fire, is limited in its application to those clauses in the bill of 
lading which speak of fire, and that the common law liability 
of the company existing under the fourth clause is subject to 
the provisions of the other clauses mentioned in the bill, which 
provide for exemption or reduction of liability under the facts 
stated in them. In other words, that if the company might 
otherwise be liable for the loss of cotton by fire by reason of 
the fourth clause, yet, if at the time of the loss the property was • 
ready for delivery, although not delivered, to the next carrier, 
as provided for in clause 3, or if it awaited further conveyance, 
though not actually delivered to the connecting carrier, as stated 
in clause 11, that then it would be exempted under the third or 
its liability reduced under the eleventh clause of the bill of lad-
ing, and the plaintiff could not therefore recover, on the proof 
in this case. Of course, if under the twelfth clause the property 
had actually been delivered to the succeeding carrier, its de-
struction by fire thereafter would not render the preceding 
carrier liable for that loss.

The measure of the common law liability between connecting 
carriers is stated in the opinion in the preceding case and the 
cases therein referred to, and need not be here repeated.

Now what is the true construction of the fourth clause ? In 
relation to that it was stated by Judge Shipman, in delivering 
the opinion of the Circuit Court of Appeals herein, as follows:

“ The principal question in the case is upon the proper con-
struction of the sentence in clause 4 in relation to the liability 
of the defendant for loss of cotton by fire. The bill of lading 
was prepared for a contract in regard to property of any kind, 
and in clause 1 the carrier was exempted from liability from 
oss by fire except through his negligence. The part of the 
sentence in clause 4, ‘ Cotton is excepted from any clause herein 
on the subject of fire,’ probably refers only to clauses wherein 

re is mentioned, but the concluding part of the sentence, ‘and 
carrier shall be liable as at common law for loss or damage
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of cotton by fire,’ has a wider sweep, and means that the car-
rier, notwithstanding limitations of its common law liability 
which are provided in the bill of lading, retains such liability in 
regard to damage to cotton by fire. The clause, as a whole, in-
tended to leave and did leave unaltered the implied liability of 
the carrier for loss to cotton by fire. The limitations which 
the parties did permit were contained in clauses 3 and 11, which 
said that the carrier should not be liable for damage after a 
readiness to deliver, or otherwise than as a warehouseman after 
the property waited further conveyance. Whatever may be 
the extent of these limitations, they were to a certain degree, 
modifications of the common law liability of the first carrier, 
but its liability at common law for loss to cotton by fire re-
mained intact. The request of the defendant to go to the jury 
upon the question of delivery of the cotton was properly re-
fused. There was no evidence of a delivery. The cotton was 
never in the actual or constructive possession of either of the 
steamship companies and neither was ready to take it from the 
defendant’s possession, and, therefore, clause 12 has no bearing 
upon the question of the defendant’s liability.”

We think this view of the Circuit Court of Appeals is the 
correct one, and that under the wording of the fourth clause in 
the bill of lading the defendant was properly held liable. The 
first part of that clause in terms takes cotton out of any clause 
on the subject of fire, and as if such language might possibly 
render it doubtful as to what the status of cotton would be by 
merely excepting it from any clause on the subject of fire con-
tained in the bill of lading, it is further provided that “the car-
rier shall be liable as at common law for loss or damage of cot-
ton by fire.” The whole is a special and specific provision 
which applies to cotton alone and to the loss of cotton by re. 
The other provisions apply generally to all property, whatever 
its character and wherever taken. In other words, these ot er 
clauses are of a general nature, while the fourth clause re ers 
to cotton alone and to the specific cause of the loss, viz., y 
fire. We are of opinion that the specific clause takes e ec 
the exclusion of the general clauses containing matters o Sen 
eral exemption, and that therefore the carrier remains ha e as
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at common law for a loss of cotton by fire while in the posses-
sion of the carrier, although it was ready for delivery to the 
next carrier within the meaning of the third clause, or was 
awaiting further conveyance wTithin the meaning of the elev-
enth clause, but that if it had been actually delivered before 
the loss the railway company would not have been responsible 
therefor. The defendant’s claim, if allowed, wrould leave the 
shipper without recourse for loss by fire after the notification 
had been given to the steamship company and before the de-
livery of the cotton had been made to it, because the railway 
company would be under no liability for the loss of the cotton 
by fire, excepting by reason of its own negligence, and the in-
surance of the cotton, while in the possession of the steamship 
company, would not attach, and so the shipper would be with-
out any adequate protection during that time. True, he might 
obtain special insurance during this intermediate period, but it 
would add to the expense of the transit which under the terms 
of the bill he would naturally not feel called upon to make, and 
it would be inconvenient and troublesome to do it, and the 
court ought not to unduly limit the plain language of the clause 
for the purpose of thereby enabling the company to escape a 
liability cast upon it by the common law, and which it volun-
tarily assumed.

As cotton was the subject of the special provision, its lan-
guage should be given full sway, and should not be curtailed 
by other provisions in other clauses of a general nature refer-
ring to all kinds of property.

We are also of opinion that there was nothing to go to the 
jury upon the question of a delivery of this cotton to the steam-
ship company under the twelfth clause of the bill of lading. It 
m&y be assumed that the pier of the railway company was the 
place understood and agreed upon between that company and 
f e steamship company to make delivery, when it was made, 
°f the cotton to be thereafter carried by the steamship com-
pany, but upon the uncontradicted evidence in this case we are 
0 opinion that the simple arrival of the cotton at the pier and 
notice thereof given to the steamship company by means of the 

ransfer sheets,” spoken of in the other case, did not in and
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of itself amount to a delivery of the cotton to the steamship 
company, constructive or otherwise. Nor was it a delivery on 
the steamship’s pier, as between the shipper and the railway 
company, within the language of clause twelve, and for the 
reasons herein stated the notice to the steamship company did 
not relieve the railway carrier from liability.

The uncontradicted evidence shows that the cotton came to 
the railway pier under these circumstances: The pier was built 
by the railway company and was in its sole and absolute con-
trol and possession. Not a bale of cotton could be taken from 
it without the action of that company; its own watchmen were 
in charge of the pier at all times, and when a steamship came 
to the pier it was only under a permit or an order from an 
officer of the railway company that the cotton was taken. It 
was pointed out by the servants of the railway company and, 
within the custom of the port of New Orleans, it had to be 
brought within the reach of the ship’s tackle before the ship 
was called upon to take it. The expression, “ ship’s tackle,” 
means “ where the ship’s ropes can get on to it so that the 
ship’s winches can pull the cotton in.” The custom was that 
after a steamship company returned the transfer sheets which 
had been sent it by the railway company, an order was made 
out by the railway officials on the Westwego office of the de-
fendant, to deliver to the steamship company’s agents such 
cotton as was ordered. It does not appear that any such order 
was given. Prior to the time of the arrival of the vessel which 
was to take the cotton and the arrival of the stevedores, the 
steamship company had no charge of any of the cotton on the 
pier. There was no particular spot on the pier at which, i 
cotton were there deposited, it was understood between defen 
ant and the steamship companies to have been deposited in t e 
care, control or possession of any of such companies, but, on 
the contrary, the whole pier was covered by cotton destine 
indiscriminately for transportation to different European por s 
by different lines of steamers, not one of which could ta e a 
bale of cotton away without the order of the railway company.

Before the ship took the cotton it gave a mate s receip 
it, although sometimes the receipt would not come as soon
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that, and the cotton would be delivered before the receipt was 
given. The cotton which came in on the cars of the defendant 
was placed all along the pier, and that which was destined for 
any particular company had to be pointed out and selected 
from a large mass of cotton on the pier. The railway company 
had contracts with various steamship companies; with the 
West India and Pacific, the French line, the lines for which 
Miller & Company were agents, the. Hamburg-American line, 
and some others, and the cotton for all these various lines was 
unloaded upon this pier of the railway company and was dis-
tributed all over the wharf, so that, when a steamship came to 
the dock upon which the cotton was, that which was intended 
for the particular steamship then at the pier would be brought 
out to it or within reach of its tackle by the railway employes, 
depending upon where the cotton was and how far away from 
the ship, and it was understood between the steamship and 
railway companies that the railway company would get out the 
cotton when necessary to do it, and by getting out the cotton 
was meant dragging it from where it was stored on the wharf 
out in front or near enough in front to enable the steamship 
people to get it without having to go around through the bales 
of cotton.

The connection of the steamship companies with the trans-
portation of the cotton was the subject of special contracts 
between those companies and the railway company. The initi-
ation would be an agreement between a steamship company 
and the railway company for a certain charge for freight across 
the ocean for a stated amount of cotton from New Orleans to 
Liverpool or Bremen, or whatever other foreign port it might 
be, and no particular cotton was specified. Having obtained 
t is agreement as to price and number of bales, the railway 
company would then agree with the shipper in Texas for a 

rough rate from the point in Texas at which the cotton was 
0 e taken to the port abroad, and it would then give a bill of 
a mg such as was given in evidence in this case, providing for 

rail r0Ugh ra^e and the liabilities of the various carriers by 
Pai and by sea; but it was only after an arrangement had been 

e and a contract entered into between the railway and a
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steamship company that the latter company would send a 
steamer to the Westwego pier. The evidence is uncontradicted 
in regard to what the steamship lines had to do under the 
agreements they had with the defendant; in some cases they 
were not under any obligation to come to the pier unless the 
defendant had at least 1500 or 2000 bales of cotton ready for 
them, while in another case the steamship company which had 
a contract to take 20,000 bales of cotton from the railway com-
pany was not to be called on to go to the wharf unless there 
were at least five hundred bales ready to deliver to it, and by 
the bill of lading the railway company might, under certain 
contingencies, if it deemed necessary, forward the cotton by 
some steamer of another line than that mentioned in the bill. 
The steamship companies took their own time in coming to the 
Westwego pier for the cotton. If they had no special contract 
with the railway company, they did not come at all. It was 
not the case of a regular delivery by the railway company to a 
connecting carrier at the pier of the latter.

Now upon these facts we regard it as entirely clear that at 
the time this cotton was lost there had been no delivery, actual 
or constructive, to the steamship company so as to divest the 
defendant of its common law liability for the loss of this cotton.

Within clause 12 of this bill of lading there was no delivery 
of the property by the defendant either to the steamship, her 
master, agents or servants, or to the steamship company or on 
the steamship company’s pier at the port of New Orleans, even 
upon the assumption that the pier at Westwego was the point 
agreed upon between the railway and the steamship companies 
where the delivery of the cotton was to be made when it was 
delivered. How can it be said that there was a delivery to 
this steamship company upon the facts above detailed when, 
by agreement between the parties, the company was not o 
take the property until it sent a steamship to the pier for t a 
purpose? Until it was delivered to it at the steamer’s side t e 
steamer had neither possession nor control over it. By t e 1 
of lading the defendant could in certain contingencies an a 
any time before delivery to the ship send the cotton by anot er
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steamer. Until the ship did come to the pier, there can be no 
question of actual delivery in this case.

Nor does the notification to the steamship company that 
there was cotton at the pier awaiting or ready for delivery to 
it, make such notification a constructive delivery of the cotton 
and terminate the liability of the railway company. Here was 
a pier containing thousands of bales of cotton, destined to vari-
ous European ports, and by various lines of steamers, with a 
special right to the railway company, mentioned in clause 11, 
to send the cotton mentioned in any particular bill of lading by 
a steamer of a line other than the one mentioned in the bill, 
and no obligation of the steamship company to send for the 
cotton until there was a quantity of 500 bales in some cases, 
and in others until there were from 1500 to 2000 bales ready 
for the particular steamer. A notification to a steamship com-
pany by means of a “transfer sheet,” which was taken to be a 
notice that there was cotton at the pier ready for delivery to 
a steamer when it came, did not necessarily take away the 
right of the railway company to send that cotton by another 
steamer, and the company which was notified and sent a steamer 
would have no ground of complaint if, upon the arrival of the 
steamer at the pier, other cotton consigned to the same port 
were given it to the same amount. There being only this con-
ditional obligation to send for cotton on the part of the steam-
ship company, and none upon the part of the defendant to at 
all events deliver the specified cotton to the former, and the 
steamship company not having sent a ship to the pier, there 
was no limitation of the defendant’s liability wrought by the 
notification.

Whatever may generally be the effect of a notice to a con-
necting carrier, upon the question of terminating or altering 

e liability of a preceding carrier for the goods, it is quite clear 
J. at it has no effect in diminishing the liability until actual de- 

ery in a case where the preceding carrier still continues to 
a'e full control over the goods and has a choice as between 

connecting carriers, and may, notwithstanding such general 
no ice, deliver the goods under certain circumstances to another 

vo l . olx xx iii —41
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carrier for further transportation. Until actual delivery in such 
case, the preceding carrier is not divested of his liability.

The case Pratt v. Railway Company, 95 U. S. 43, and the 
other cases referred to by counsel in his argument at the bar, 
have no application in the view we take of the facts. The 
Pratt case was fully commented upon in Texas &c. Company 
n . Clayton, 173 U. S. supra, in the course of the opinion of the 
court, and it seems to be too clear for argument that the case 
does not justify an inference that the facts which we have just 
detailed in regard to this cotton constitute a delivery, either 
constructive or actual, to the steamship company or to the pier 
of that company.

We are, therefore, of opinion that the court below did not 
err in directing a verdict for the plaintiffs for the value of the 
cotton, and the judgment in their favor is,

x. Affirmed.

SUN PRINTING AND PUBLISHING ASSOCIATION 
v. MOORE.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE SECOND 

CIRCUIT.

No. 49. Argued October 24,1901.—Decided January 13,1902.

The trustees of The Sun Association are to he charged with knowledge of 
the extent of the power usually exerted by its managing editor, and mus 
be held to have acquiesced in the possession by him of such authon y, 
even though they had not expressly delegated it to him, and he is e 
have been vested with such power.

An authority to charter a yacht for the purpose of collecting news w 
clearly within the corporate powers of the association.

It is impossible to assume in this case that the relation of The Sun sso^ 
tion to the hiring of the yacht was simply that of a security for or 
a hirer of the yacht on his personal account, and the two papers in 
dence are in legal effect but one contract, and must be interpre e 

gether. xercised
As the trustees of The Sun Association must be presumed to ave e .

a supervision over the business of the corporation, they are to e
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with knowledge of the extent of the power usually exercised by its 
managing editor.

The fixing of the value of the vessel in the contract can have but one mean-
ing that the value agreed on was to be paid in case of default in return-
ing.

The decision of the court below that the sum due in consequence of a de-
fault in the return of the ship was not to be diminished by the amount 
of the hire which had been paid at the inception of the contract, was 
correct.

The naming of a stipulated sum to be paid for the non-performance of a 
covenant, is conclusive upon the parties in the absence of fraud or mutual 
mistake.

Parties may, in a case where the damages are of an uncertain nature, esti-
mate and agree upon the measure of damages which may be sustained 
from the breach of an agreement.

The law does not limit an owner of property from affixing his own estimate 
of its value upon a sale thereof.

As the stipulation for value in this case was binding upon the parties, the 
court rightly refused to consider evidence tending to show that the ad-
mitted value was excessive.

The  yacht Kanapaha, the property of the respondent Moore, 
was let on April 1, 1898, for the term of two months, by a char-
ter party, in which Chester S. Lord was recited to be the hirer, 
but which was signed by him as follows : “ Chester S. Lord, for 
The Sun Printing and Publishing Association.” At the time 
Mr. Lord was, and for many years prior thereto had been, the 
managing editor of The Sun newspaper, and had special charge 
of the collection of news for The Sun Printing and Publishing 
Association, the publisher of the newspaper aforesaid. We shall 
hereafter speak of this corporation as The Sun Association and 
of the newspaper as The Sun.

In the body of the charter party the hirer agreed to furnish 
security, and cotemporaneously with the execution of the con-
tract a paper was signed, which is described in the body thereof 
as the “ understanding or agreement of suretyship ” required 
y the charter party. This paper recited on its face that it was 

made by “ The Sun Printing and Publishing Association,” and 
it also was signed by Lord exactly as he had signed the charter 
party. Before the time fixed in the charter party had expired, 

at is to say, about the middle of May, 1898, a second charter 
party and a second agreement of suretyship were executed.
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These agreements were substantially identical with the previous 
ones, except that they provided for a new term to begin at the 
expiration of the previous one and to continue for four months 
thereafter, that is, up to October 1, 1898.

On the execution of the first papers the yacht was delivered 
to The Sun Association, was by it immediately manned, equipped 
and provisioned, and one or more of its reporters were placed 
on board with authority to direct the movements of the vessel, 
and she was sent to Cuban waters, to be used as a dispatch boat 
for the purpose of gathering news concerning the events con-
nected with the hostilities between the United States and Spain.

Early in September, 1898, the yacht was wrecked and became 
a total loss. For a breach of an alleged covenant, to return the 
vessel, asserted to be contained in the charter party, this libel in 
personam was filed against The Sun Association and the dam-
ages were averred to be the value of the vessel, which it was 
alleged was fixed by the charter party at the sum of $75,000. 
The District Court held that the writings were contracts of The 
Sun Association through Lord, its authorized agent, and were 
virtually one agreement ; that by them that corporation was 
responsible for the non-return of the ship, whether or not the 
vessel had been lost by the fault of its agents or employés, and 
that there was a liability to pay the value of the vessel as fixed 
by the charter. Construing the two writings as a whole, this 
value, it was held, was subject to be diminished by the extent 
of the charter hire, paid when the charter party was executed. 
A judgment was entered for the sum of $65,000, with interest 
and costs. 95 Fed. Rep. 485. On appeal the Circuit Court of 
Appeals coincided with the District Court, except it disap-
proved the conclusion that the value of the vessel should e 
reduced by the sum of the charter hire. The decree of the Dis 
trict Court was reversed, and the cause remanded with instruc 
tions to enter a decree for $75,000, with interest and costs.
Fed. Rep. 591. The case was then brought here by certiorari.

J/r. James Russell Soley and J/?. Franklin Bartlett for The 

Sun Printing and Publishing Association.
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Jfr. George, Zabriskie for Moore. Jfr. J. Archibald Murray 
was on his brief.

Me . Jus tice  Whit e , after making the foregoing statement, 
delivered the opinion of the court.

All the issues involved are to be determined by ascertaining 
the nature of the writings, the obligations which arose from their 
execution, and the conduct of the parties in connection there-
with. It is essential, then, to bear in mind the exact form of the 
writings and their text. They are annexed in the margin.1 * * *

1 Memorandum of agreement made and entered into this 14th day of May, 
1898, by and between William L. Moore of the city of New York, by Thomas 
Manning, his agent, party of the first part, hereinafter called the owner, 
and Chester S. Lord of the city of New York, party of the second part, 
hereinafter called the hirer, witnesseth:

That the said William L. Moore, being the owner of the steam yacht 
Kanapaha, enrolled in the Atlantic Yacht Club, agrees to let and hereby 
does let, and the hirer agrees to hire and hereby does hire the said yacht 
as she is now for the term of four months from the first day of June, ex-
piring on the first day of October now next ensuing, for the sum of ten 
thousand dollars ($10,000.00), payable on the signing of this agreement.

That the hirer will carry out the provisions of the charter party made on 
the first day of April last, and will until the expiration of this contract 

eep said yacht in repair and will pay all its running expenses, including, 
amongst other things, uniforms, wages, provisions, pilotage, tonnage, 
ight-house and port dues, and any and all other dues and charges, and will 

surrender said yacht with all its gear, furniture and tackle, at the expira- 
2flth0^ COn^iac^’ the owner or his agent, at Manning’s basin, foot 

street, South Brooklyn, New York, in as good condition as at the start, 
au wear and tear from reasonable and proper use only excepted, and free 

clear of any and all indebtedness, liens or charges of any kind or of 
any description.
der^ ^’ier use said steam yacht as a yacht only, and will un- 
for h'° C^1CUtns^ances use h®!’ to carry freight, merchandise or passengers 
the U'U Q°r d° anyfching in contravention of its status as a yacht, nor in 

01 navigating the same do anything in contravention of the
Th,0 f 6 UQit®d States or of any foreign country.

sider^d °\^ie PurP°s® °f this charter the value of the yacht shall be con- 
and th an. ,^a^en a^ sum °f seventy-five thousand dollars ($75,000.00), 
in the 6 8ai ?^Ter s^a^ procure security or guarantee to and for the owner 
all losr ° seventy-five thousand dollars ($75,000.00), to secure any and 

es an damages which may occur to said boat or its belongings, 
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It would seem to be necessary on the threshold to ascertain 
whether there was both a principal contract and an accessory 
contract of suretyship. The two writings are both signed by

which may be sustained by the owner by reason of such loss or damage 
and by reason of the breach of any of the terms or conditions of this con-
tract.

That in the event of the failure of the hirer to return and surrender the 
said yacht to the owner as hereinbefore provided, the hirer shall be 
charged demurrage and shall pay demurrage to the owner at the rate of 
five hundred dollars ($500.00) per day for each and every day’s detention.

The hirer shall be liable and responsible for any and all loss and damage 
to hull, machinery, equipment, tackle, spars, furniture or the like.

That the hirer during the continuance of this agreement shall at all times 
and at his own cost and expense, keep the said yacht, its hull, machinery, 
tackle, spars, furniture, gear, boats and the like, in repair.

In witness whereof the parties hereto have hereunto set their hands and 
seals the day and year first above written.

Thomas  Manning , 
Ches ter  S. Lobd , 

For The Sun Printing and Publishing Association.

Whereas by agreement or charter party dated May 14th, 1898, William L. 
Moore, of the city of New York, hereinafter called the owner, did oi is 
about to hire or charter unto Chester S. Lord, of the city of New Yoik, 
hereinafter called the hirer, the steam yacht Kanapaha, enrolled in the At-
lantic Yacht Club, as will more fully and at large appear by a copy of said 
agreement or charter party hereunto annexed and hereby made part hereof.

Now at the request of the said hirer and for valuable consideration re 
ceived from him, and in consideration of one dollar ($1.00) from the sai 
owner received, and receipt whereof is hereby acknowledged:

We, The Sun Printing and Publishing Company, of the city of NewYor , 
for ourselves and each of us, our successor or successors, and for eac o 
our executors or administrators, enter into the following understan mg 
and agreement of suretyship:

First. That the said hirer will well and faithfully perform an u 
everything in and by the said annexed agreement on his part to e 
and performed. .

Second. That we expressly waive and dispense with notice o an^ 
mand, suit or action at law against the hirer, and expressly waive any^ 
all notice of non-performance of the terms of said annexed agieeme 
the part of the hirer to be kept and performed. The intention o 
derstanding being to hold us primarily liable under the terms o 
nexed agreement. ' . m of

Third. That our liability hereunto shall in no case excee e 
seventy-five thousand dollars ($75,000.00.)
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Lord in exactly the same character. Judging, by the signa-
tures alone, it is impossible to conceive of two contracts, the 
one principal and the other accessory thereto, as, in the nature 
of things, if the first evidenced the obligations of the one who 
hired and the second manifested the agreement of the same per-
son to fulfill his own duty resulting from the hiring, there could 
be no accessory contract of suretyship, since both documents 
but expressed the covenants of the same person relating to 
one and the same transaction. There is, however, this difference 
between the two papers. In the body of the first, “ Chester S. 
Lord ” is recited to be the hirer, whilst in the body of the second 
paper it is recited that it is made by The Sun Printing and 
Publishing Association.

The first question to be determined is, assuming for the pres-
ent that Lord had authority to bind The Sun Association, Was 
the first document the individual contract of Lord or that of 
The Sun Association ?

The rule of law to be applied in the determination of this 
question is thus expressed in Whitney v. Wyman, (1880) 101 
U. S. 392, 395:

“ Where the question of agency in making a contract arises, 
there is a broad line of distinction between instruments under 
seal and stipulations in writing not under seal, or by parol. In 
the former case the contract must be in the name of the princi-
pal, must be under seal, and must purport to be his deed and 
not the deed of the agent covenanting for him. Stanton v. 
Camp, 4 Barb. (N. Y.) 274.

iono W^ness whereof we have hereunto set our hands this 14th day of May, 
loVo.

Ches te r  S. Lord , 
For Sun Printing and Publishing Association.

State of New York, )
County of New York, $ SS?

Lord 1898, before me personally appeared Chester S.
Print’ o- n°W° and known to me to be the managing editor of The Sun 
ecuted1^5111 Company, and who duly acknowledged that he ex-
of Ba-., 16 a °Ve un disking for and on behalf of his firm, under authority 
°f 8aid company, as its act and deed.

[Seal ! A* H‘ Bbadl ey ’
J Notary Public, New York.
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“ In the latter cases the question is always one of intent; 
and the court, being untrammeled by any other consideration, 
is bound to give it effect. As the meaning of the lawmaker is 
the law, so the meaning of the contracting parties is the agree-
ment. Words are merely the symbols they employ to manifest 
their purpose that it may be carried into execution. If the con-
tract be unsealed and the meaning clear, it matters not how it 
is phrased nor how it is signed, whether by the agent for the 
principal or with the name of the principal by the agent, or 
otherwise.

“ The intent developed is alone material, and when that is 
ascertained it is conclusive. Where the principal is disclosed 
and the agent is known to be acting as such, the latter cannot 
be made personally liable unless he agreed to be so.”

Now, while Lord is referred to in the body of the first writ-
ing as an individual, he signed the agreement “for The Sun 
Printing and Publishing Association.” Clearly this was a dis-
closure of the principal, and an apt manner of expressing an in-
tent to bind such principal. Bradstreet v. Baker, 14 Rhode 
Island, 546, 549; Tucker Manufacturing Company n . Fair- 
banks, 98 Mass. 101.

It results that the first paper or charter party manifested the 
intent to bind The Sun Association as hirer, if Lord possessed 
the authority which he assumed to exercise, and consequently 
that the two papers are in legal effect but one contract, must 
be interpreted together, and the obligations of the parties aris-
ing from them be enforced according to their plain import, see 
ing always to give effect to the intention of the parties.

It is not denied that Lord was in some respects the agent o 
the corporation ; but it is asserted that he had not the P°^®r 
or authority to make a contract of the character hereinvolv • 
The charter of The Sun Association provided for no other o 
cers to manage its concerns but a board of trustees. In t ® 
by-laws provision was made for the election of a president an 
secretary, whose duties were not prescribed, except as to e 
signing of certificates of stock and the transferring o s oc 
on the books of the company. An examining committee as 
also an executive committee were provided for in artic e
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of the by-laws, as amended June 27,1893, a copy of which is 
excerpted in the margin.1 The provisions relating to such 
committees, however, were omitted in the by-laws as amended 
June 28, 1898.

At the time of the hiring of the Kanapaha, Mr. Paul Dana 
was the president of The Sun Association, he having been 
elected to that office on October 26,1897. Long prior to the 
last-mentioned date, however, from about 1879, Lord had been 
the managing editor of The Sun. As such, the evidence es-
tablishes, he exercised an unlimited discretionary authority in 
the collection of news for The Sun, making all pecuniary and 
other arrangements in respect thereto. Prior to the hiring of 
the Kanapaha he had, solely on his own volition, hired vessels 
for the use of The Sun for periods of a week at a time. By 
whom he was vested with this authority does not appear with 
certainty, but in the absence of direct evidence we are author-
ized to presume that the authority was conferred, either di-
rectly or indirectly, by the trustees of the association in whom 
was lodged the powTer to manage the concerns of the company. 
United States v. Dandridge, 1827, 12 Wheat. 64. In the Dan-
dridge case, speaking through Mr. Justice Story, the court said 
(p. 69):

By the general rules of evidence, presumptions are continu-
ally made in cases of private persons of acts even of the most 
solemn nature, when those acts are the natural result or neces-
sary accompaniment of other circumstances.”

After illustrating the application of the principle to cases of 
public duty and many others, it was said (p. 70):

of h6 executWe committee shall have the supervision of all the property 
It shalH}800^*011 con*'aine<^ *n their building, and of the building itself, 
for th 6 rent such portion of the same as is not required
repair6 US6 t associa^on> and to see that all necessary alterations and 

be mad econom’cally executed; but no expenditure shall
less by6 t/ * committee exceeding the sum of five hundred dollars un- 
trn«t-Qz> aU^ 01 $he trustees. They shall report their doings to the 

itshan achregularmeeting-
°f the a e-t"h.e ^uty of the examining committee to examine the accounts 
of moneSvOC1^^l■l0n, ln<Iulie ln^° both the receipts and disbursements 

ey shall report to the trustees at each regular meeting.
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“ The same presumptions are, we think, applicable to corpora-
tions. Persons acting publicly as officers of the corporation 
are to be presumed rightfully in office; acts done by the cor-
poration, which presuppose the existence of other acts to make 
them legally operative, are presumptive proofs of the latter. 
Grants and proceedings beneficial to the corporation are pre-
sumed to be accepted; and slight acts on their part, which can 
be reasonably accounted for only upon the supposition of such 
acceptance, are admitted as presumptions of the fact. If of-
ficers of the corporation openly exercise a power which presup-
poses a delegated authority for the purpose, and other corpo-
rate acts show that the corporation must have contemplated the 
legal existence of such authority, the acts of such officers will 
be deemed rightful, and the delegated authority will be pre-
sumed. If a person acts notoriously as cashier of a bank, and 
is recognized by the directors, or by the corporation, as an ex-
isting officer, a regular appointment will be presumed; and 
his acts, as cashier, will bind the corporation, although no 
written proof is or can be adduced of his appointment. In 
short, we think, that the acts of artificial persons afford the 
same presumptions as the acts of natural persons. Each affords 
presumptions, from acts done, of what must have preceded them, 
as matters of right, or matters of duty.”

See, also, Jacksonville &c. Railway Company v. Hooper, (1896) 
160 U. S. 514, 519, and cases cited.

As said in Mining Co. v. A.nglo-California Bank, 104 U. S. 
19, speaking through Mr. Justice Harlan :

“ An agency may be established by proof of the course o 
business between the parties themselves; by the usages an 
practice which the company may have permitted to grow up 
in its business, and by the knowledge which the board, charge 
with the duty of controlling and conducting the transactions 
and property of the corporation, had, or must be presume to 
have had, of the acts and doings of its subordinates in an 
about the affairs of the corporation.” . .

As, therefore, the trustees of The Sun Association mus e 
presumed to have exercised a supervision over the business o^ 
the corporation, they are to be charged with knowledge o
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extent of the power usually exerted by its managing editor, and 
must be held to have acquiesced in the possession by him of 
such authority, even though they had not expressly delegated 
it to him.

It being then within the scope of the general authority pos-
sessed by Lord to hire the yacht, the contention that in its ex-
ercise he must be assumed to have been without right to incur 
an absolute liability for the return of the vessel or become re-
sponsible for the value thereof, and to stipulate as to such value, 
is without merit. As Lord was charged with the full control 
of the business of collecting news and impliedly vested with 
power to enter into contracts in respect thereto, he was, in ef-
fect, a general officer of the corporation as to such matters, 
and it is well settled that the president or other general officer 
of a corporation has power prima facie to do any act which 
the directors or trustees of the corporation could authorize or 
ratify. Oakes n . Cattaraugus Water Company, 143 N. Y. 430, 
436, and cases cited. The burden was on The Sun Association 
to establish that Lord did not possess the authority he assumed 
to exercise in executing the contracts. Patterson v. Robinson, 
116 N. Y. 193, 200, and cases cited. As the trustees of The 
Sun Association were unrestrained by the charter, and might 
ave authorized Lord to execute the writings in question, and 

t e association failed to rebut the prima facie presumption, he 
must be held to have been vested with such power.

The argument that if it be granted that the writings embodied 
an absolute obligation to return and a stipulation as to value in 

e event of non-return, such conditions were so extraordinary 
at it must be assumed that authority had not been conferred 

0 agree to them, is equally unfounded. The proposition must 
S on the assumption that to charter a yacht upon the condi- 

^ons referred to was ultra vires of the corporation, which, as 
a v }u.e/een iS n°t correct- Certainly an authority to charter 

ac or the purpose of collecting news was clearly within 
of C?rPora^e P°wers of The Sun Association; the mere signing 
nor ° ar-,er Par^y execution of such a contract was not illegal, 
case Th w^h any plausibility, be said where, in a

e s, the vessel chartered was to be manned, equipped
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and operated by the hirer, to be taken far from her home port, 
in time of threatened or actual war, on a presumably hazardous 
venture, that the agreement to absolutely return or, in default, 
to pay a fixed value, was so beyond the means incidental to the 
exercise of the power to charter as to cause the act to be beyond 
the corporate power. For, if the corporation could have done 
these things, the agent having the broad powers possessed by 
Lord had a similar right.

But the case in this regard does not depend upon legal pre-
sumptions arising from the general course of business in other 
matters, for the following reasons : The evidence clearly justifies 
the inference that the president and secretary and the other 
trustees of The Sun Association knew that Lord had exercised 
the authority to hire the vessel in question ; that the possession 
of the vessel was pursuant to a contract, and that some obliga-
tion had been entered into for its safe return. Mr. Hitchcock 
was one of the four trustees and the secretary of The Sun As-
sociation. It was his duty to affix the seal of the corporation 
to instruments, directed by the trustees, to be executed in a 
formal manner. He was requested by Lord to execute the writ-
ings in question, but he declined to do so. The reasons actuat-
ing him in refusing do not appear ; but, as he testified that he 
had nothing to do with the collection of news, it may well be 
that he felt he could not execute formal documents in a matter 
not within his department. He does not, however, appear to 
have regarded the signing of such documents by Lord as nn 
proper ; for he subsequently, in conjunction with the business 
manager, who was also a trustee of The Sun Association, signe 
a check on behalf of the corporation for a $10,000 payment, as 
recited on the books of the association, for “ charter Kanapa 
to October 1.” . .

President Dana testified that he was not consulted m 
to the drawing of the papers, and did not in April or May, > 
know of their execution. He, however, was aware in os 
months that dispatch boats were being used by The Sun o 
tain news in regard to the progress of events in Cuban wa , 
such information having been acquired from several source , 
eluding Mr. Lord. President Dana testified that or
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charge of the getting of information as to the progress of events 
in Cuban waters and in connection with the war; that he had 
talked with him about the matter early in April, 1898, and had 
inquired if his arrangements were satisfactory. He further tes-
tified that if the arrangements made were satisfactory to Lord, 
they were to the witness, and that that was understood in The 
Sun office and by the other trustees. Lord attempted no con-
cealment of his actions in respect to the hiring of the Kanapaha. 
The payments for the hire of the boat, the expenses connected 
with its management, sundry premiums paid out of the moneys 
of The Sun Association for insurance upon the yacht, in the sum 
of nearly $60,000, covering the first five months of the use of 
the vessel — the later policies expiring only a few days before 
the loss of the ship — were entered in the books of The Sun. 
Besides, the association received, under arrangements made by 
its business manager and trustee, Laffan, money from various 
newspapers for accommodations furnished to their reporters on 
board the Kanapaha. All these matters must be presumed to 
have been brought to the notice of the board, whose duty it was 
to manage the concerns of the association. The deductions 
fairly to be drawn from them are susceptible only of the con-
struction that full discretion in the premises had been vested in 
the managing editor. The strongest possible confirmation of 
this arises from the fact that Lord, who, under oath, acknowl-
edged when executing the alleged agreement of suretyship, that 

e possessed the authority to do so, and who was at the time of 
t e trial below in the service of the defendant and able to be 
produced in court, was not called to the witness stand.

he contract then being that of The Sun Association, made 
J its agent, duly empowered to that end, and inuring to its 
enefit, we are not concerned with the questions of ratification 
iscussed at bar, and we are thus brought to consider the obli- 

ga ions which the contract imposed. And, before passing from 
esa ject just considered, it is to be observed that the facts 

wr'f 10 We have referred, if there be ambiguity in the 
1 ln°s’ confirm the conclusion that the two writings embodied 
and fDe C.On^rac^ mac^e by the agent of The Sun in its behalf 

or i s enefit. This is manifest, because the taking charge
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of the ship by the employes of the association, the payment of 
all the expenses of the vessel, the payment of the rent, the 
charo-inff of the amount thereof in the books of the association, 
the use of the vessel for the purposes of the association, the re-
ceipt of revenues derived from such use, and the other facts 
previously stated, when considered together, cause it to be im-
possible in reason to assume that the relation of The Sun Asso-
ciation to the hiring was simply that of a security for Lord as 
a hirer of the yacht on his personal account.

It is elementary that, generally speaking, the hirer in a simple 
contract of bailment is not responsible for the failure to return 
the thing hired, when it has been lost or destroyed without his 
fault. Such is the universal principle. This rule was tersely 
stated by Mr Justice Bradley in Clark v. United States, 95 U. 
S. 539, wrhere it was said (p. 542):

“ A bailee for hire is only responsible for ordinary diligence 
and liable for ordinary negligence in the care of the property 
bailed. This is not only the common law, but the general law 
on the subject. See Jones, Bailm. p. 88; Story, Bailm. secs. 
398, 399 ; Domat, Lois Civiles, lib. 1, tit. 4, sec. 3, pars. 3, 4; 1 
Bell, Com. pp. 481, 483, 7th ed.”

But it is equally true that where by a contract of bailment 
the hirer has either expressly or by fair implication assumed 
the absolute obligation to return, even although the thing hired 
has been lost or destroyed without his fault, the contract em-
bracing such liability is controlling and must be enforced ac-
cording to its terms. In Strum v. Baker, (1893) 150 U. S. 312, 
both the elementary principles above stated were clearly ex 
pressed by the court, through Mr. Justice Jackson. It was 

said (p. 330): . . . -i
“ The complainant’s common law responsibility as bai ee ex 

empted him from liability for loss of the consigned goods ans 
ing from inevitable accident. A bailee may, however, en arge 
his legal responsibility by contract, express or fairly unp 16 _> 
and render himself liable for the loss or destruction of t e goo 
committed to his care—the bailment or compensation to 
ceived therefor being a sufficient consideration for sue an 
dertaking.”
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This statement of the binding effect of contracts upon those 
who enter into them was, in substance, but a reiteration of the 
principle clearly announced in Dermott v. Jones, (1865) 2 Wall. 
1, where it was said:

“ It is a well-settled rule of law that if a party by his con-
tract charge himself with an obligation possible to be performed, 
he must make it good, unless its performance is rendered im-
possible by the act of God, the law or the other party. Unfore-
seen difficulties, however great, will not excuse him.”

Among the cases approvingly referred to in Dermott v. Jones 
were Bullock v. Dommitt, 6 T. R. 650, and Brecknock Co. n . 
Pritchard, lb. 750, holding that an agreement to keep the 
property in repair created a binding obligation to rebuild and 
restore the property, even though its destruction had been 
caused by inevitable accident.

It is to be observed in passing that the principle sustained by 
these last mentioned authorities is supported by many adjudi-
cations. Young v. Leary, 135 N. Y. 569, 578, and cases cited.

We approach, then, the contract for the purpose of determin-
ing whether by express agreement or by fair implication it put 
the positive duty on the hirer to surrender the vessel at the ex-
piration of the charter and to be responsible for the value, even 
although impossibility of return was brought about without 
his fault. The obligation was expressly imposed upon the hirer 
to keep “ said yacht in repair and to pay all its running ex-
penses, and to surrender said yacht with all its gear, furniture 
and tackle at the expiration of this contract to the owner or 

is agent ... in as good condition as at the start, fair 
wear and tear from reasonable and proper use only excepted.” 

ot only this, but the charter party contained the further pro-
vision that the hirer “ shall be liable and responsible for any 
an all loss and damage to hull, machinery, equipment, tackle, 
spars, urniture or the like.” This provision is immediately 
o owed by a reiteration of the duty to repair, previously stated, 
y again stipulating “ that the hirer during the continuance of 
is agreement shall at all times and at his own cost and ex-

cuse eep the said yacht, its hull, machinery, tackle, spars, fur-
ui“e, gears, boats and the like, in repair ”
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Pausing for a moment to consider the foregoing stipulations 
it is difficult to conceive how language could more aptly ex-
press the absolute obligation, not only to repair and keep in 
good order to the end of the hiring and to return, but, more-
over, to be responsible for any and all loss and damage to the 
vessel, her fixtures and appointments. These stipulations seem 
to us to leave no doubt of the absolute liability to return; in 
other words, of the putting of the risk of damage or loss of the 
vessel upon the hirer. But if there could be doubt after con-
sidering the provisions just above referred to, such doubt is 
dispelled when it is considered that the contract proceeds to 
say that “ for the purpose of this charter the value of the yacht 
shall be considered and taken at the sum of $75,000. And the 
said hirer shall procure security or guarantee to and for the 
owner” in the sum stated, “to secure any and all loss and 
damage which may occur to said boat or its belongings which 
may be sustained by the owner by reason of such loss or dam-
age and by reason of the breach of any of the terms or con-
ditions of this contract.” In other words, having provided for 
all repairs, having stipulated absolutely for the return of the 
vessel in full repair, having put the risk of any and all loss on 
the hirer, the contract then in express terms fixes the value of 
the vessel, and makes provision for security to protect against 
any and all loss or damage sustained by a failure of the hirer 
to fulfill each and all of the positive obligations which the con 
tract imposed.

Concluding, as we do, that by the charter party the abso u e 
obligation to return was placed on the hirer, and that by t a 
contract the risk was hence cast upon him of loss, even be 1 
without his fault, we are led to determine the amount w ic 

. the owner of the yacht is entitled to recover.
Before passing to this question, however, we remark t at we 

have not entered into any extended review of the case 
Young v. Leary, 135 N. Y. 569, and the conflict of view as-
serted in argument to exist bet ween the ruling in that case 
that made in Steele v. Buck, 61 Illinois, 343 ; Drake v. * 
117 Massachusetts, 10, and Harvey v. Murray, 136 assac 
setts, 377. We have not done so, because, as we have seen
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the opinion in Young v. Leary, the absolute duty to repair and 
keep in repair was conceded to import an obligation to restore 
the property, even if the impossibility of doing sowas brought 
about without the fault of the bailee. Whatever differences 
there may be, if any, in the opinions in the cases referred to, 
arises, not because they expound a discordant view of the law 
of bailment, but from different applications made of that law 
to the contract which was under consideration in the particular 
case. But not only the legal principles announced in the cases 
referred to, but also the application made of such principles in 
each and all of the cases, render it necessary to construe a con-
tract like the one we have before us as meaning that which we 
find it to mean.

Recurring to the amount of liability, it appears that there 
are two inquiries involved in deciding it; the first, was the ob-
ligation imposed by the first writing to pay the agreed value of 
the vessel in the event of her non-return, and second, if yes, 
did any modification thereof arise from the second writing ? 
The answer to the first inquiry is afforded by what we have 
already said in discussing the nature of the obligations assumed 
by the hirer. As they were to return the vessel in any event, 
and in default to make good any and all loss arising from a 
failure to return, the fixing of the value of the vessel can have 
but one meaning, that is, that the value agreed on was to be 
paid in case of default in returning. Unless the agreement as 
to the value meant this it had no import whatever, and its 
presence in the contract is inexplicable. That the obligation 
o return or pay the agreed value was not modified by the 

second writing we think is clear.
In that writing it is provided that The Sun Association 

ou^d itself that the hirer would faithfully fulfill and perform 
® t e obligations expressed in the previous writing. Certainly, 

cause of the contract that all the previous agreements are to 
u filled, it cannot be that some of them were destroyed, 
proceeding to make its significance if possible clearer, the 

a^S intention of the parties to it is to
e Sun Association “ primarily liable ” for the obligations 

vo l . cl xxx iii —42
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created by the prior writing. To stipulate primary liability 
for prior obligations cannot be so construed as to destroy them.

True, the provisions just referred to are followed by the 
stipulation that “all our liability hereunto shall, in no case, 
exceed the sum of $75,000.” This cannot mean that the obli-
gations expressly assumed were destroyed, but that in case 
they were not fulfilled, the damage brought about by each and 
every breach should not exceed $75,000. The contrary can-
not be said without holding that a provision, which was mani-
festly intended to add sanction to the obligations, in effect 
abrogated them. And the import of the clause under consider-
ation is demonstrated by the provision in the first writing, by 
which it was agreed that the second paper should be signed. 
The provision is, “The said hirer shall procure security or 
guarantee, in and for The Sun, in the sum of $75,000, to secure 
any and all loss and damage which may occur to said boat, or 
its belongings, which may be sustained by the owner, by reason 
of such loss or damage and by reason of the breach of any of 
the terms or conditions of the contract.”

The second writing unquestionably stipulated a penalty for 
the performance of each and all the obligations, but, fixing a 
penalty, in case of a default, did not extinguish them. The 
meaning of the provision becomes quite clear when all the pro-
visions are taken into view in their proper connection. They 
all naturally divide themselves into two classes, the one relat 
in g to the payment of the hire, the payment of the expenses o 
the operation of the vessel, the making of repairs, etc. from 
which we may eliminate the hire, as it was to be paid on t e 
execution of the contract ; and the other to the duty to return, 
or pay in default, the value agreed on. We say they natura y 
so divide themselves, because in no reasonable probability cou 
a default in both cases simultaneously exist. Thus, if the vœ 
sel was not returned and the owner got the value as e 1 
the contract, he could suffer no loss for any default of t e 
in failing to pay for repair, etc., or for a breach of t e cov^ 
nant to pay the running expenses of the vessel, as no person & 
liability therefor could attach to him. And in the even o 
return of the vessel, lessened in value by the failure to rep ,
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or burdened with charges, because of default in paying running 
expenses, no loss could come to the owner if he was indemni-
fied up to the extent of $75,000, the value of the vessel, which, 
it will be seen, was, hence in any probable event, the maximum 
sum of liability which the parties supposed might result from 
a breach of the covenants contained in the charter party.

The contract arising from the two writings having this.im-
port, the court below correctly decided that the sum due, as a 
consequence of a default in the return of the ship, was not to be 
diminished by the amount of the hire which had been paid at 
the inception of the contract. To have otherwise ruled would 
have destroyed in part the express agreement that the failure 
to return should be compensated by the payment of the agreed 
value. Such would have been its inevitable result, as it would 
have reduced the sum due for the default in not returning the 
ship, by crediting the hirer with the amount of the hire he had 
paid without default on an independent and distinct liability.

The foregoing considerations are adequate to dispose of the 
case, if it be that the rights of the parties are to be administered 
according to the contract into which they voluntarily entered. 
In substance, however, it is pressed with much earnestness and 
sought to be supported by copious reference to authority that 
the intent of the contracting parties should not be given effect 
to, because it is our duty to disregard the contract and substitute 
our will or our conception of what the parties should have done 
or that which they did plainly do. This contention thus arises.

Upon the trial, The Sun Association introduced some evidence 
tending to show that the value of the yacht was a less sum than 
* 5,000, and it claimed that the recovery should be limited to such 
actual damage as might be shown by the proof. The trial judge, 
owever, refused to hear further evidence offered on this subject, 

ln deciding the case disregarded it altogether. The rulings 
111 is particular were made the subject of exception and error 

as assigned in relation thereto in the Circuit Court of Appeals, 
tr TT C°Urt the value fixed in the contract was con-
value1^ eSPecia^y view of the fact that a yacht had no market

The 1 •complaint, that error in this regard was committed, is
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thus stated in argument: “ The naming of a stipulated sum to 
be paid for the non-performance of a covenant is not conclusive 
upon the parties merely in the absence of fraud or mutual mis-
take ; that, if the amount is disproportioned to the loss, the court 
has the right and the duty to disregard the particular expressions 
of the parties and to consider the amount named merely as a 
penalty, even though it is specifically said to be liquidated 
damages.” Now it is to be conceded that the proposition thus 
contended for finds some support in expressions contained in 
some of the opinions in the cases cited to sustain it. Indeed, the 
contention but embodies the conception of the doctrine of penal-
ties and liquidated damages expressed in the reasoning of the 
opinions in Chicago House Wrecking Co. v. United States, (1901) 
106 Fed. Rep. 385, 389, and Gay Manufacturing Co. n . Camp, 
(1895) 25 U. S. App. 134, 65 Fed. Rep. 794, 68 Fed. Rep. 67, 
viz., that “ where actual damages can be assessed from tes-
timony,” the court must disregard any stipulation fixing the 
amount and require proof of the damage sustained. We think 
the asserted doctrine is wrong in principle, was unknown to the 
common law, does not prevail in the courts of England at the 
present time, and it is not sanctioned by the decisions of this 
court. And we shall, as briefly as we can consistently with 
clearness, proceed to so demonstrate.

At common law prior to the statute of 8 & 9 William III, c. 
11, in actions “ upon a bond, or on any penal sum, for non-per-
formance of any covenants or agreements, contained in any in 
denture, deed, or writing,” judgment, when entered for t e 
plaintiff, was for the amount of the penalty, as of course. 
Watts v. Camors, 115 U. S. 360; Story, Eq. Jur. sec. 1311. 
Equity, however, was accustomed to relieve in cases of Pe°a 
ties annexed to bonds and other instruments, the design of w ic 
was to secure the due fulfillment of a principal obligation. 
Story, Eq. Jur. sec. 1313. The effect of the passage of tne 
statute was to restrict suitors in actions for penalties to a co 
lection of the actual damages sustained. As a result, a 
courts of law were thereafter frequently under the necessi 
determining whether or not an agreed sum stipulate m a
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or other writing to be paid, in the event of a breach of some 
condition, was in reality a penalty or liquidated damages.

Of course, courts of common law, merely by reason of the 
statute of 8 & 9 William III, referred to, did not acquire the 
power to give relief in cases of contract, where a court of equity 
would not have exercised a similar power. Now courts of equity 
do not grant relief in cases of liquidated damages—that is, cases 
“ when the parties have agreed that, in case one party shall do 
a stipulated act, or omit to do it, the other party shall receive a 
certain sum, as the just, appropriate and conventional amount 
of the damages sustained by such act or omission.” Story, Eq. 
Jur. sec. 1318. And, as long ago as 1768, Lord Mansfield, in 
Lowe v. Peers, 4 Burr. 2225, said—italics in original (p. 2228): 
“ Courts of equity will relieve against a penalty, upon a compensa-
tion ; but where the covenant is to pay a particular liquidated 
sum, a court of equity can not make a new covenant for a man; 
nor is there any room for compensation or reliefP Commenting 
upon the judgment of Lord Eldon in one of the leading cases on 
the subject of liquidated damages, {Astley v. Weldon, 2 Bos. & 
Pul. 346, 350,) Jessel, Master of the Rolls, in Wallis v. Smith, 
21 Ch. D. 243, 256, said (p. 260);

“ He perfectly well knew that whatever had been the doctrine 
of equity at one time, it was not then the doctrine of equity to 
give relief on the ground that agreements were oppressive where 
the parties were of full age and at arm’s length. It is very 
likely, and I believe it is true historically, that the doctrine of 
equity did arise from a general notion that these acts were op-
pressive. At all events, long before his time, it had been well 
settled in equity that equity did relieve from forfeiture for non-
payment of money, and I think I may say, in modern times, 
from nothing else.”

he doctrine of equity as respects the withholding of or grant-
ing relief against a contract because of inadequacy of considera- 
ion, illustrates the conservative disposition of equity not to in- 
er ere unnecessarily with the contracts of individuals. Equity 
ec nes to grant relief because of inadequacy of price, or any 

0 er inequality in the bargain; the bargain must be so uncon-
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scionable as to warrant the presumption of fraud, imposition or 
undue influence. Story, Eq. Jur. secs. 244, 245.

Whilst the courts of the United States, in actions at law, un-
doubtedly possess the power conferred upon the courts of com-
mon law by the statute of 8 & 9 William III, and whilst 
recognition of such power was embodied in the judiciary act of 
1879, reproduced in section 961 of the Revised Statutes, the 
duty of such courts to give effect to the plainly expressed will 
of contracting parties is as imperatively necessary now as it was 
at common law after the adoption of the English statute, as will 
be made manifest by a reference to some of the adjudications 
of this court.

The decisions of this court on the doctrine of liquidated dam-
ages and penalties lend no support to the contention that par-
ties may not bona fide., in a case where the damages are of an 
uncertain nature, estimate and agree upon the measure of dam-
ages which may be sustained from the breach of an agreement. 
On the contrary, this court has consistently maintained the 
principle that the intention of the parties is to be arrived at by 
a proper construction of the agreement made between them, 
and that whether a particular stipulation to pay a sum of money 
is to be treated as a penalty, or as an agreed ascertainment of 
damages, is to be determined by the contract, fairly construed, it 
being the duty of the court always, where the damages are un-
certain and have been liquidated by an agreement, to enforce 
the contract. Thus, Chief Justice Marshall, in Tayloe v. Sand- 
iford, 7 Wheat. 11, although deciding that the particular con-
tract under consideration provided for the payment of a pen y, 
clearly manifested that this result was reached by an interpre-
tation of the contract itself. He said (p. 17):

“ In general, a sum of money in gross, to be paid for t e non 
performance of an agreement, is considered as a penalty, e 
legal operation of which is, to cover the damages whic e 
party, in whose favor the stipulation is made, may have sus 
from the breach of contract by the opposite party. It w n , 
of course, be considered as liquidated damages; an i W1 
incumbent on the party who claims them as sue o si 
that they were so considered by the contracting parties.
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stronger is the inference in favor of its being a penalty, when 
it is expressly reserved as one. The parties themselves denom-
inate it a penalty; and it would require very strong evidence 
to authorize the court to say that their own words do not ex-
press their own intention. These writings appear to have been 
drawn on great deliberation; and no slight conjecture would 
justify the court in saying that the parties were mistaken in the 
import of the terms they have employed.”

And, after having thus established that on the face of the con-
tract it stipulated a penalty and not liquidated damages, the 
opinion proceeded to refute the construction relied on to sus-
tain the contrary view that the contract manifested the intention 
to assess liquidated damages. In connection therewith the 
Chief Justice observed (p. 18):

“ The plaintiff in error relies on the case of Fletcher v. Dycke, 
reported in 2 T. R. 32, in which an agreement was entered into 
to do certain work within a certain time, and if the work should 
not be done within the time specified, ‘ to forfeit and pay the 
sum of £10 for every week,’ until it should be completed.

“ But the words ‘ to forfeit and pay ’ are not so strongly in-
dicative of a stipulation in the nature of a penalty, as the word 
penalty ’ itself; and the agreement to pay a specified sum 

weekly during the failure of the party to perform the work par-
takes much more of the character of liquidated damages than 
the reservation of a sum in gross.”

In Km Buren v. Digges, 11 How. 461, also construing a 
building contract, it was said (p. 477):

The clause of the contract providing for the forfeiture of 
en per centum on the amount of the contract price, upon fail-

ure to complete the work by a given day, cannot properly be 
regarded as an agreement or settlement of liquidated damages.

e term forfeiture ’ imports a penalty; it has no necessary or 
ua ura connection with the measure or degree of injury which 
uiay result from a breach of contract, or from an imperfect per-
formance. It implies an absolute infliction, regardless of the 

u ure and extent of the causes by which it is superinduced, 
j It shall have been expressly adopted and declared
V e parties to be a measure of injury or compensation, it is
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never taken as such by courts ofj astice, who leave it to be enforced 
where this can be done in its real character, viz., that of a pen-
alty .” [Italics not in original.]

See, also, Quinn v. United States, 99 U. S. 30; Clark v. Bar-
nard, 108 IL S. 436, 454; Watts v. Camors, 115 U. S. 353,360; 
JBignall v. Gould, 119 IL S. 495. The last cited case illustrates 
the character of disproportion apparent on the face of a contract 
which has influenced a court when endeavoring to ascertain the 
meaning of parties to a contract in a stipulation for the payment 
of a designated sum for the breach of a condition. There the 
penal sum was $10,000, several breaches of the conditions of the 
bond might be committed, to each of which the stipulated sum 
would be applicable, and one such breach might be the failure 
to obtain a release of a claim of but ten dollars.

The courts in England, as already intimated, consistently 
maintain the right of individuals, when contracting with each 
other, to estimate the value of property or otherwise determine 
the quantum of damages for a breach of an agreement, where 
the damage is of an uncertain nature. Irving v. Manning, 
(1847) 1 H. L. Cas. 287, 307, 308; Ranger v. Great Western 
Ry. Co., (1854) 5 lb. 72, 94, 104, 118; Dimechs. Corlett, 
12 Moore’s P. C. 199, 229 ; Lord Elphinstones. Monkland Iron 
<& Coal Co., (1886) App. Cas. 332, 345, 346; Price v. Green, 
(1847) 16 M. & W. 346, 354.

We content ourselves with a few brief excerpts from some o 
the decisions just referred to. In Ranger v. Great Western 
Railway Co., in the course of his opinion Lord Cranworth sai 
(p. 94):

“ There is no doubt that where the doing of any particu ar 
act is secured by a penalty, a court of equity is, in genera, 
anxious to treat the penalty as being merely a mode of securing 
the due performance of the act contracted to be done, an no 
as a sum of money really intended to be paid. On the o 
hand, it is certainly open to parties who are entering into con 
tracts to stipulate that, on failure to perform what as ee 
agreed to be done, a fixed sum shall be paid by way o com 

pensation.” fl 8861
In Lord Elphinstone v. Monkland Iron <& Coal o., \
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App. Cas. 332—a Scotch appeal—Lord Fitzgerald, in the course 
of his opinion, said (p. 436):

“ I am not aware that there is any enactment in force in Scot-
land corresponding to our statute of 8 and 9 Wm. Ill, c. 11, s. 8; 
nor does the Scotch law seem to have required such aid. We 
may take it, then, that by the law of Scotland the parties to 
any contract may fix the damages to result from a breach at a 
sum estimated as liquidated damages, or they may enforce the 
performance of the stipulations of the agreement by a penalty.

“ In the first instance, the pursuer is, in case of a breach, en-
titled to recover the estimated sum as pactional damages, irre-
spective of the actual loss sustained. In the other, the penalty 
is to cover all the damages actually sustained, but it does not 
estimate them, and the amount of loss (not, however, exceeding 
the penalty) is to be ascertained in the ordinary way. In de-
termining the character of these stipulations we endeavor to 
ascertain what the parties must reasonably be presumed to have 
intended, having regard to the subject-matter, and certain rules 
have been laid down as judicial aids.”

In Irving v. Manning, (1847) 1 H. L. Cas. 287, it was recog-
nized that a policy of assurance was a contract of indemnity, 
but it was declared that in a valued policy the agreed value was 
conclusive, and each party must be held to have conclusively 
admitted that the sum fixed by agreement should be that which 
the other was entitled to receive in case of a total loss. In that 
case the opinion of the judges was delivered by Mr. Justice Pat-
terson, and we excerpt from the opinion of that justice in Price 
v. Green, (1847) 16 M. & W. 346, on error from the Court of 
Exchequer, as follows (p. 354) :

The £5000 is expressly declared by the covenant to be ‘ as 
an by way of liquidated damages, and not of penalty.’ It 
is a sum named in respect of the breach of this one covenant 
on y, and the intention of the parties is clear and unequivocal.

e courts have indeed held that, in some cases, the words 
jqui ated damages’ are not to betaken according to their ob- 
ious  meaning; but those cases are all where the doing or omit- 

sec° a k° Severa^ thiogs of various degrees of importance is 
ur y the sum named, and, notwithstanding the language
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used, it is plain from the whole instrument that the intention 
was different.”

In Wallis v. Smith, (1882) 21 Ch. D. 243, the leading cases 
in England on the subject of penalties and liquidated damages 
were commented upon by the Court of Appeal. Jessel, Master 
of the Rolls, classified the decisions and dicta on the subject. 
His summary will be found in the margin,1 2 3 4 and measuring the 
contract in this case, by the rules which are embodied in the 
recapitulation, it follows that the stipulated sum is embraced in 
the category of liquidated damages.

11. Where a sum of money is stated to be payable either by way of li-
quidated damages, or by way of penalty for breach of stipulations, all or 
some of which are, or one of which is, for the payment of a sum of money 
of less amount, that is really as penalty, and you can only recover the ac-
tual damage, and the court will not sever the stipulations.

2. Cases “ in which the amount of damages is not ascertainable per se, 
but in which the amount of damages for a breach of one or more of the 
stipulations either must be small, or will, in all human probability, be 
small—that is, where it is not absolutely necessary that they should be 
small; but it is so near to a necessity, having regard to the probabilities of 
the case, that the court will presume it to be so.

Then the question is whether in that class of cases the same rule applies. 
Now, upon this there is no decision. There are a great many dicta upon 
the question, and a great many dicta on each side. I do not think it is nec-
essary to express a final opinion in this case, but I do say this, that the 
court is not bound by the dicta on either side, and the case is open to dis 
cussion. It is within the principle, if principle it be, of a larger sum bei g 
a penalty for non-payment of a smaller sum; but, at the same time, i 
also within another class of cases to which I am now going to ca 

tion. - . j a for
3. The class of cases to which I refer is that in which the amages 

the breach of each stipulation are unascertainable, or not rea i y ‘ 
tainable, but the stipulations may be of greater or less importance, or 
may be of equal importance. There are dicta there which seem &
that if they vary much in importance the principle of which iave_ 
speaking applies, but there is no decision. On the contrary, a e re
cases are decisions the other way; although the stipulations ave v 
importance the sum has always been treated as liquidated , -te(j

4. A class of cases relating to deposits. Where a deposit is o e 
for the breach of a number of stipulations, some of which may e 
some of which may be for the payment of money on a given ¿At the 
those cases the judges have held that this rule does app y 
bargain of the parties is to be carried out. I think that ex au 
stance of the cases.
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In Strickland v. Williams, (1899) 1 Q. B. 382, Lord Justice 
A. L. Smith appears to have stated an additional class to those 
mentioned by Jessel, M. R. He said (p. 384): “ In my opinion, 
it is the law that where payment is conditioned on one event, 
the payment is in the nature of liquidated damages.” This but 
seems to reiterate the proposition of J ustice Patterson in Price 
v. Green, previously cited. It was undoubtedly meant that the 
“ event ” should not be the mere non-performance of an ordi-
nary agreement for the payment of money. See, also, per 
Bramwell, B., in Sparrow v. Paris, (1862) 7 Hurl. & N". 594, 599.

Now the stipulation here being considered, obviously would 
be within the last class, for it was a promise to pay a stipulated 
sum on the breach of a covenant to return the yacht to its 
owner.

With the exception of the more recent decisions, the cases 
generally on liquidated damages and penalties, as well those 
decided in England as in this country, are reviewed in 2 Evans- 
Pothier on Obligations, pp. 88 to 111, and in a note to Graham 
v. Bickham, 1 American Decisions, 328, 331, et seq. A list of 
some of the later decisions of the state courts is found in the 
margin.* 1 * * *

The character of the stipulation under consideration, renders 
it unnecessary to review in detail the decisions of the state 
courts. There is in them much contrariety of opinion on some 
phases of the doctrine, but our attention has not been called to

Hoagland v. Segur, (1876) 38 N. J. Law, (9 Vroom) 230; Wolf v. Des 
Moines & Fort Dodge Railway Co., (1884) 64 Iowa, 380, 386; Burrill v. Dag- 
Oett, (1885) 77 Maine, 545; Jaqua v. Headington, (1888) 114 Indiana, 309; 

ibaux v. Grinnell Live Stock Co., (1889) 9 Montana, 154; Wilhelm v. 
«W8, (1891) 21 Oregon, 194; Hennessy v. Metzger, (1894) 152 Illinois, 505;
i Ison v. Mayor &c. of Baltimore, (1896) 83 Md. 203, 210; May v. Craw-

, (1898) 142 Missouri, 390; Garst v. Lockey Piano Case Co., (1900) 177 
(1900) 10 ^mo^s R. R. Co. v. Southern Seating & Cabinet Co.,
North r Tenn. 568; Weedon v. American Bonding & Trust Co., (1901, 
3>j2. L ar°lina,) 38 So. E. 255; Young v. Gaut, (1901, Arkansas,) 61 S. W. 
Reo R°ck-Blasting Co. v. Grafton Stone Co.,(1901, Ohio) 60 N. E.
iorr- '’ Johnsony- Cook, <1901, Washington) 64 Pacific Rep. 729; Tay- 
bJi NewspaPer Co., (1901, Minnesota) 86 N. W. Rep. 760; Emery v.

(1901, Pennsylvania) 49 Atlantic Reporter, 779.
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any case which sustains the contention that a valuation clause, 
such as that we are considering, contained in a contract made 
under circumstances like those which existed when this con-
tract was executed, must be disregarded despite the evident in-
tention of the parties to treat the sum named as estimated and 
ascertained damages for a breach of the covenant to return the 
yacht. That the courts of the State of New York do not lend 
any support to such a contention—which it was strenuously ar-
gued at bar they do—we will make evident.

The case of Ward v. Hudson River Building Co., (1891) 125 
N. Y. 230, is not an authority for the contention in question. 
Equitable relief was sought in that case against the enforce-
ment of a stipulation, which the court, however, held to be 
liquidated damages and binding on the parties. True the court 
did say, on page 235, that “ where, however, a sum has been 
stipulated as a payment by the defaulting party, which is dis- 
proportioned to the presumable or probable damage, or to read-
ily ascertainable loss, the courts will treat it as a penalty and 
will relieve, on the principle that the precise sum was not of 
the essence of the agreement, but was in the nature of a secu-
rity for performance.” There is nothing, however, in this ex-
cerpt to countenance the claim that where it is clear from the 
terms of the contract that the precise sum was of the essence 
of the agreement and was the agreed amount of estimated dam-
ages, no fraud or imposition having been practiced, either a 
court of equity or of law might rightfully decline to give effect 
to the stipulation. Nor does the quoted statement support the 
further claim that a court of law in an action on a contract to 
recover a stipulated sum as damages might let in evidence to 
establish that a mere disproportion existed between the agree 
sura and the actual damage, for the purpose of avoiding t e 
stipulation. The meaning of the court is made clear by t e 
following statement, appearing on the same page with the a ove 
excerpt: “We may, at most, say that where they have stipu 
lated for a payment in liquidation of damages, which are in 
their nature uncertain and unascertainable with exactness, an 
may be dependent upon extrinsic considerations and circum 
stances, and the amount is not, on the face of the contrac, on
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of all proportion to the probable loss, it will be treated as liqui-
dated damages.” An inspection of the opinion in the Ward 
case also shows that the New York court approvingly referred 
to prior decisions of the courts of that jurisdiction, Dakin v. 
Williams, 17 Wend. 447, and 22 Wend. 201, where it was em-
phatically recognized that parties might embody in their con-
tract an agreed valuation of property or any other quantum of 
damages, where the damage was uncertain in its nature. We 
quote, in this connection, from the opinion as reported in 17 
Wend, delivered by Chief Justice Nelson, afterwards a mem-
ber of this court. It was said (p. 454):

“ The next question presented upon the above conclusion is 
whether the sum of $3000 is to be viewed as damages liquidated 
by the contract of the parties, or only in the light of a penalty ? 
There are many cases in the English books in which this ques-
tion has been very fully examined and considered, but it would 
be an unprofitable consumption of time to go over them with a 
view or expectation of extracting any useful general principle 
that could be applied to this case. The following are the lead-
ing cases: Astley v. Weldon, 2 Bos. & Pul. 346; Burton v. 
Glover, Holt’s N. P. R. 43, and note; Reilley v. Jones, 1 Bing. 
302; Davies n . Penton, 6 Barn. & Cres. 216 ; Crisdee v. Bolton, 
3 Carr. & Payne, 240; Randall v. Everest, 2 Id. 577; Kemble v. 
Barren, 6 Bing. 141. In our court are the following: Dennis 
v. Cummins, 3 Johns. Cas. 297; Slosson v. Beadle, 7 Johns. R. 
72; Spencer v. Tilden, 5 Cowen, 144, and note, p. 150; Nobles 
v. Bates, 7 Id. 307; Knapp v. Maltby, 13 Wendell, 587. From 
a critical examination of all these cases and others that might 
e referred to, it will be found that the business of the court, in 

construing this clause of the agreement, as in respect to every 
°t er part thereof, is to inquire after the meaning and intent of 

e parties; and when that is clearly ascertained from the terms 
an language used, it must be carried into effect. A court of 
aw possesses no dispensing powers; it cannot inquire whether 

e parties have acted wisely or rashly, in respect to any stipu- 
a^ion they may have thought proper to introduce into their 
agreements. If they are competent to contract within the pru- 
ential rules the law has fixed as to parties, and there has been
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no fraud, circumvention or illegality in the case, the court is 
bound to enforce the agreement. Men may enter into improv-
ident contracts where the advantage is knowingly and strik-
ingly against them; they may also expend their property upon 
idle or worthless objects, or give it away if they please without 
an equivalent, in spite of the powers or interference of the court; 
and it is difficult to see why they may not fix for themselves 
by agreement in advance, a measure of compensation, however 
extravagant it may be, for a violation of their covenant, (they 
surely may after it has accrued,) without the intervention of a 
court or jury. Can it be an exception to their power to bind 
themselves by lawful contract ? We suppose not; and regard-
ing the intent of the parties, it is not to be doubted but that 
the sum of $3000 was fixed upon by them 1 mutually and ex-
pressly,’ as they say, ‘ as the measure of damages for the viola-
tion of the covenant, or any of its terms or conditions.’ If it 
be said that the measure is a hard one, it may be replied, that 
the defendants should not have stipulated for it; or having 
been thus indiscreet, they should have sought the only exemp-
tion, which was still within their power, namely, the faithful 
fulfillment of their agreement.”

Chancellor Walworth, in the opinion rendered in the same 
case by the Court for the Correction of Errors, embodied in his 
opinion the following (22 Wend. 201, 213):

“In Tdultbard v. Grattan and wife. Alcock & Nap. R. 389, 
in which an action was brought to recover the stipulated dam-
ages which the defendant agreed to pay if he did not remove a 
lime kiln adjacent to the plaintiff’s premises, Bushe, Ch. J., 
says: ‘ The stipulation consists of two parts, one affirmative 
that the lime kiln should be prostrated before a particular day, 
the other negative that the assignee shall not at any future 
time erect another lime kiln ; and upon those the breaches are 
assigned. Both bear on one object, to be relieved from the lime 
kiln altogether, and both are essential to that object elD° 
accomplished ; and both parties agree in measuring before a 
the damages consequent upon a breach of either agreemen . 
Such stipulations as to damages are upheld by courts o a 
upon two grounds: 1st. Because a man may set a va ue,
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only upon matters connected with his property, which value is 
capable of being ascertained, but upon matters of taste and 
fancy, such as prospect or ornament, which he alone can appre-
ciate ; and, 2dly, because even in matters capable of ascertain-
ment, great difficulties might occur in some cases; and, in all 
cases, it is prudent in both parties to provide against the trou-
ble and expense of a future investigation; and the cases which 
seem to have interfered with such compacts, are those in which 
the subject matter of the stipulation shews that, whatever the 
form of it may be, the parties could not have contemplated any 
more than a penalty to secure against actual damage.”

So, also, the case of Bagley v. Peddie, (1857) 16 N. Y. 469, 
471, makes clear the fact that the New York courts recognize 
the right of parties to agree beforehand upon damages to be 
sustained by the breach of a contract, and that evidence aliunde 
the instrument declared on cannot be received respecting the 
amount of damage. The last two of what were termed “ arti-
ficial rules ” on the subject of liquidated damages and penal-
ties, recited in the opinion as being peculiar to contracts of this 
character, were as follows:

“Sixth. If, independently of the stipulated damages, the 
damages would be wholly uncertain and incapable of being as-
certained except by conjecture, in such case the damages will 
be considered liquidated if they are so denominated in the in-
strument ; Seventh. If the language of the parties evince a clear 
and undoubted intention to fix the sum mentioned as liquidated 
damages in case of default of performance of some act agreed 
to be done, then the court will enforce the contract, if legal in 
other respects.”

Following a review of several decided cases in England, the 
court said (p. 474):

The above cases will serve to illustrate the kind of certainty 
as to the sum to be paid as damages for breach of an agreement 
m order to hold the larger sum agreed to be paid on such breach 

mere penalty. They are cases where the lesser sum is named 
specifically in the instrument itself, or depends on the award of 
ar itrators. These and similar cases are the cases of certain 
amages to which the courts allude in the third rule.”
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The court then quoted approvingly the prior decision of the 
Supreme Court in Dakin v. Williams, supra, and concluded as 
follows (p. 475):

“ The case at bar seems to me to fall within the sixth rule, 
the damages being wholly uncertain and depending entirely on 
proof aliunde the instrument declared on.”

And in connection with the New York cases it becomes per-
tinent to notice the case of Gay Manufacturing Co. n . Camp, 
(1895) 25 U. S. App. 134, on rehearing, 376; 68 Fed. Rep. 67, 
much relied upon in argument. As we have previously ob-
served, language is employed in that opinion which, broadly 
interpreted, seems to countenance the idea that if a jury can 
ascertain the damages suffered by the breach of a stipulation, 
an agreement by the parties, embodied in a written contract, 
fixing such damages, will be treated as a nullity. This deduc-
tion appears to have been drawn from certain rules of construc-
tion respecting liquidated damages and penalties enunciated by 
the trial judge in Bagley v. Peddie, 5 Sanford, 192, 194, the 
judgment in which case, it is proper to remark, was reversed 
by the appellate court in 16 N. Y. 469, already referred to. 
We do not think, however, the interpretation we have noticed 
as having been put upon the rules in question was warranted, 
at least, as we have shown, such a doctrine is altogether unten-
able. Nor do the other authorities cited in the opinion in the 
Gay case lend support to the asserted doctrine. Those author-
ities were Harris v. Miller, 11 Fed. Rep. 118, 121, and a note 
to Spencer v. Tilden, (1825) 5 Cowen, 144,150. Harris v. Ud-
ler is referred to because of the statement by Judge Dea y, 
that the courts, “ instead of giving effect to the contract of t e 
parties according to their intentions, assumes to control t em 
according to their standard of justice.” The note to 5 Cowen 
need not be commented upon, in view of the reference we ave 
made to later decisions of the courts of New York.

It may, we think, fairly be stated that when a claime 
portion has been asserted in actions at law, it has usua y ee^ 
an excessive disproportion between the stipulated sum an 
possible damages resulting from a trivial breach apparent 
face of the contract, and the question of disproportion as
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simply an element entering into the consideration of the question 
of what was the intent of the parties, whether bona fide to fix 
the damages or to stipulate the payment of an arbitrary sum as 
a penalty, by way of security.

In the case at bar, aside from the agreement of the parties, the 
damage which might be sustained by a breach of the covenant 
to surrender the vessel was uncertain, and the unambiguous 
intent of the parties was to ascertain and fix the amount of such 
damage. In effect, however, the effort of the petitioner on the 
trial was to nullify the stipulation in question by mere proof, not 
that the parties did not intend to fix the value of the yacht for 
all purposes, but that it was improvident and unwise for its 
agent to make such an agreement. Substantially, the petitioner 
claimed a greater right than it would have had if had made ap-
plication to a court of equity for relief, for it tendered in its 
answer no issue concerning a disproportion between the agreed 
and actual value, averred no fraud, surprise or mistake, and 
stated no facts claimed to warrant a reformation of the agree-
ment. Its alleged right to have eliminated from the agreement 
the clause in question, for that is precisely the logical result of 
the contention, was asserted for the first time at the trial by an 
offer of evidence on the subject of damages.

The law does not limit an owner of property, in his dealings 
with private individuals, respecting such property, from affixing 
his own estimate of its value upon a sale thereof, or on being 
solicited to place the property at hazard by delivering it into the 
custody of another for employment in a perilous adventure. If

W0lddd)e buyer or lessee is of the opinion that the value 
a xed to the property is exorbitant, he is at liberty to refuse to 
enter into a contract for its acquisition. But if he does contract

i aS iaduced the owner to part with his property on the 
of stipulations as to value, the purchaser or hirer, in the 

a sence of fraud, should not have the aid of a court of equity or 
o aw to reduce the agreed value to a sum which others may 
^eem is the actual value. And, as pertinent to these observa-
bas, we quote from the opinion delivered by Wright, J., in
“Wh V* $$$’ wbere it was said (p. 257):

en the parties to a contract, in which the damages to be 
vo l . olx xxhi —-43
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ascertained, growing out of a breach, are uncertain in amount, 
mutually agree that a certain sum shall be the damages, in case 
of a failure to perform, and in language plainly expressive of 
such agreement, I know of no sound principle or rule applicable 
to the construction of contracts, that will enable a court of law 
to say that they intended something else. Where the sum fixed 
is greatly disproportionate to the presumed actual damages, 
probably a court of equity may relieve; but a court of law has 
no. right to erroneously construe the intention of the parties, 
when clearly expressed, in the endeavor to make better contracts 
for them than they have made for themselves. In these, as in 
all other cases, the courts are bound to ascertain and carry into 
effect the true intent of the parties. I am not disposed to deny 
that a case may arise in which it is doubtful, from the language 
employed in the instrument, whether the parties meant to agree 
upon the measure of compensation to the injured party in case 
of a breach. In such cases, there would be room for construction; 
but certainly none where the meaning of the parties was evi-
dent and unmistakable. When they declare, in distinct and 
unequivocal terms, that they have settled and ascertained the 
damages to be $500.00, or any other sum, to be paid by either 
party failing to perform, it seems absurd for a court to tell them 
that it has looked into the contract and reached the conclusion 
that no such thing was intended; but that the intention was to 
name the sum as a penalty to cover any damages that might 
be proved to have been sustained by a breach of the agreement.

As the stipulation for value referred to was binding upon t e 
parties, the trial court rightly refused to consider evidence ten 
ing to show that the admitted value was excessive, an ® 
Circuit Court of Appeals properly gave effect to the expresse 
intention of the parties. , ..

The decree of the Circuit Court of Appeals was right, an 
is therefore
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SOUTHERN PACIFIC RAILROAD COMPANY u BELL.

ERROR TO THE SUPREME COURT OF THE STATE OF CALIFORNIA.

No. 20. Argued and submitted December 5, 6,1901.—Decided January 13,1902.

The Atlantic and Pacific Railroad Company took no title to lands within 
the indemnity limits of its grant until the deficiency in the place limits 
had been ascertained, and the company had exercised its right of selec-
tion.

The Secretary of the Interior had no authority, upon the filing of a plat in 
the office of the Commissioner of the General Land Office, to withdraw 
lands lying within the indemnity limits of the grant from sale or pre-
emption; and a patent issued to a settler under the land laws, prior to 
the selection made by the railroad company, of the land in dispute as 
lieu lands, was held to be valid, notwithstanding the lands lay within 
the forty-mile strip ordered by the act to be surveyed, after the general 
route of the road had been fixed.

The case of Hewitt v. Schultz, 180 U. S. 139, followed and applied to the 
facts of this case.

This  was a complaint in the nature of a bill in equity filed by 
the Southern Pacific Railroad Company in the Superior Court 
of Fresno County, California, against Isaac T. Bell, praying to 
bedeclared the rightful owner of a certain quarter section of land 
in that county, and that it be adjudged that the defendant Bell 
holds the legal title to said land in trust for the plaintiff, and 
requiring him to convey the same to it free of all encumbrances.

Ihe facts of the case, as set forth in the complaint, are sub-
stantially as follows: By “ An act granting lands to aid in the 
construction of a railroad and telegraph line from the States of 
Missouri and Arkansas to the Pacific Coast,” act of July 27, 
1866, c. 278,14 Stat. 292, such road being incorporated under 
1 e name of The Atlantic and Pacific Railroad Company, there 
was granted to such railroad company—

Sec . 3. . . . Every alternate section of public land, not 
^rneral, designated by odd numbers, to the amount of twenty 
a 7^ secfi°ns per mile, on each side of said railroad line, as 
$ai COmPany may adopt, through the Territories of the United 

tes, and ten alternate sections of land per mile on each side
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of said railroad whenever it passes through any State, and 
whenever, on the line thereof, the United States have full title, 
not reserved, sold, granted or otherwise appropriated, and free 
from preemption, or claims or rights, at the time the line of said 
road is designated by a plat thereof, filed in the office of the 
Commissioner of the General Land Office; and whenever prior 
to said time, any of said sections or parts of sections shall have 
been granted, sold, reserved or occupied by homestead settlers, 
or preempted, or otherwise disposed of, other lands shall be 
selected by said company in lieu thereof, under the direction of 
the Secretary of the Interior, in alternate sections, and desig-
nated by odd numbers, not more than ten miles beyond the 
limits of said alternate sections,” etc.

“ Sec . 6. And be it further enacted, That the President of 
the United States shall cause the lands to be surveyed for forty 
miles in width on both sides of the entire line of said road after 
the general route shall be fixed, and as fast as may be required 
by the construction of said railroad; and the odd sections of 
land hereby granted shall not be liable to sale or entry or pre-
emption, before or after they are surveyed, except by said com-
pany, as provided in this act; but the provisions of the act of 
September, eighteen hundred and forty-one, granting preemp-
tion rights, and the acts amendatory thereof, and the Act enti-
tled £an act to secure homesteads to actual settlers on the 
public domain,’ approved May twenty, eighteen hundred and 
sixty-two, shall be, and the same are hereby, extended to 
other lands on the line of said road when surveyed, excepting 
those thereby granted to said company.”

By section 18 of the same act authority was given to the 
Southern Pacific Bailroad Company, incorporated under t e 
laws of California,“ to connect with the said Atlantic an a 
cific Railroad, formed under this act, at such point near the 
boundary line of the State of California, as they sha eem 
most suitable for a railroad line to San Francisco, an s a 
have a uniform gauge and rate of fare with said road ; an i 
consideration thereof, to aid in its construction, sha a 
similar grants of land, subject to all the conditions an 
tions herein provided, and shall be required to construe
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road on like regulations, as to time and manner, with the At-
lantic and Pacific Railroad herein provided for.”

On November 26,1866, the plaintiff accepted the terms and 
conditions of the charter and grant of July 27, 1866, as above 
set forth, and on January 3,1867, duly fixed the general route 
of its line of road, designating the same by a plat thereof filed 
in the office of the Commissioner of the General Land Office. 
This plat and designation having been duly approved and ac-
cepted by the Commissioner and Secretary of the Interior on 
March 22, 1867, all the odd-numbered sections of land lying 
within thirty miles of the railroad, as shown upon the plat, 
were withdrawn from sale or location, preemption or home-
stead entry, and have ever since remained so withdrawn.

Thereafter, and prior to November 8,1889, the company duly 
constructed and equipped the entire railroad provided for in 
said act, and along the line designated upon the plat filed on 
January 3,1867, and the road so constructed, except that part 
which extends from Mojave to the Needles, was duly accepted 
and approved by the President and Secretary of the Interior.

A certain quarter section of land within the granted limits 
of the railroad, as constructed and shown on the map, having 
been granted and otherwise disposed of, prior to the time when 
the line of the route was designated by the plat filed with the 
Commissioner of the General Land Office, the quarter section 
of land in dispute in this case, which was within the indemnity, 
but not within the granted limits of the road, being more than 
twenty but within thirty miles on one side of the road as con-
structed, was selected by the railroad, in lieu of the quarter 
section above described as having been granted and otherwise 
disposed of by the United States. The land so selected was 
at the time the act of July 27, 1866, was passed, vacant and 
unappropriated public land of the United States, not mineral, 
to which the United States then had full title, not reserved, 
sold, granted or otherwise appropriated, and free from pre-
emption or other claims or rights, and such land has ever 
since so remained, except as it has been affected by the acts 
0 the parties to this suit. The company had not, at the 
llne the selection was made, nor has it since, selected or re-
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ceived lands to the extent or amount earned and acquired 
by it in virtue of the grant and the provisions of the granting 
act.

The complaint further alleged that notwithstanding the rights 
of the company secured to it by the act of July 27,1866, the 
United States issued a patent for the quarter section so selected 
in lieu of the other, to the defendant, who claims the legal title 
to said land in fee simple and free from any trust or obligation 
to the plaintiff.

To this complaint the defendant interposed a general demur-
rer, which was sustained, and the plaintiff having refused to 
amend his complaint, a final judgment was entered against it 
and an appeal taken to the Supreme Court of California, where 
the judgment of the Superior Court of Fresno County was 
affirmed upon the authority of another case against one Wood. 
124 California, 475. Whereupon plaintiff sued out a writ of 
error from this court.

Jfr. Maxwell Evarts for the Southern Pacific Railroad Com-
pany. J/r. L. E. Payson was on his brief.

J/r. Joseph U. Call for Bell, submitted on his brief.

Mr . Just ice  Brow n , after stating the case, delivered the opin-
ion of the court.

This case involves a priority of right to certain lands within 
the indemnity limits of the grant to plaintiff by act of Congress 
of July 27,1866, as against a patent for the same lands issued to 
the defendant as a settler under the land laws of the United

States.
It presents the single question whether the railroad company 

had a right, on July 26, 1893, to select the land in dispute as 
lieu lands, notwithstanding the defendant had nearly one yea 
before and on September 15, 1892, received a patent 01 . 
same. This involves the further question whether t; e an s 
dispute were subject to preemption and sale after t e inS 
the plat designating the line of the road; and this turns up 
the meaning of the words, “ land hereby granted, use in
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tion 6, wherein it is enacted that the “odd sections of land 
hereby granted shall not be liable to sale or entry or preemption, 
before or after they are surveyed, except by said company, as 
provided in this act,” which language must also be construed 
in connection with the further proviso in the same section, that 
the preemption act of 1841, the homestead act of 1862, and 
the acts amendatory thereof, “ shall be and the same are hereby 
extended to all other lands on the line of said road when sur-
veyed, excepting those hereby granted to said company.”

There is no dispute that the land “ hereby granted ” extends 
to all the odd-numbered sections within the place limits; that 
is, within twenty miles of each side of the road. The real 
question is whether it extends to the indemnity lands, ten miles 
beyond this limit, so much of which the company was authorized 
to select in lieu of lands unavailable to it within the granted 
limits.

The relative rights of railroads and of settlers under these 
Congressional grants, all of which are couched in similar lan-
guage, have been the subject of much litigation in this court, 
the main object of which has been to fix the time when the 
right of the roads to particular lands within both the place 
limits and the indemnity limits finally attaches as against both 
prior and subsequent settlers. Although at the last term of 
this court the question involved in the case under consideration 
was practically settled in Hewitt n . Schultz, 180 U. S. 139, the 
progressive steps by which the conclusion in that case was 
reached will show the difficulties which have attended the solu- 
ion of these questions, and, as we think, indicate the logical 

necessity of affirming this case. Two objects have been kept 
® ea in view: First, securing to the railroad the benefit of 

e ands actually granted; second, protecting, as far as pos- 
S1 e, the right of the public to lands not actually granted, or 
necessary to indemnify the roads for lands which have become 
th TTh within its granted limits, by reason of the fact 

a t ey had been otherwise disposed of prior to the designa-
tion of the line of the road.

In the first of these cases, Schuleriberg v. Harriman, 21 Wall. 
’1 was eld that the act of June 3, 1856, granting lands to
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the State of Wisconsin, to aid in the construction of railroads, 
was a grant in prwsenti of lands within the granted limits, and 
passed the title to the odd sections designated to be afterwards 
located; but, until such designation, the title did not attach to 
any specific tracts, and that when the route was fixed the title 
which was previously imperfect acquired precision, and be-
came attached to the lands as of the date of the grant. There 
was no question of indemnity lands involved.

In Leavenworth dec. Railroad Co. v. United States, 92 IT. S. 
733, it was held that a similar grant, though operating in pros- 
senti, did not apply to lands set apart for the use of an Indian 
tribe under a treaty, and that it was immaterial that they sub-
sequently became a part of the public lands by the extinguish-
ment of the Indian rights. This doctrine was extended in the 
next case, Newhall v. Sanger, 92 IT. S. 761, to lands within 
the boundaries of an alleged Mexican or Spanish grant, which 
was sub judice at the time the Secretary of the Interior ordered 
a withdrawal of lands along the route of the road.

In Ryan v. Rail/road Company, 99 U. S. 382, the rule laid 
down in the last two cases was qualified and limited to lands 
within the place limits, and it was held that, as the lands in 
Ryans. Railroad Company were within the indemnity, but 
not within the place limits, “the railroad company had not and 
could not have any claim to it until specially selected.” The 
land in dispute was within a tract formerly covered by a Mex-
ican claim, which, although sub judice at the date of the act, 
had been finally rejected as invalid before the railroad company 
had selected it as part of its lieu lands. When so selected “ there 
was no Mexican or other claim impending over it.” This case 
practically holds- that the title to indemnity lands inures to the 
railroad company only when selection is made.

This view, that the act conferred no rights to specified tracts 
within the indemnity limits until the grantees’ right of selection 
had been exercised, was subsequently confirmed in Cedar Rapi cs 
<&c. Railroad Co. v. Herring, 110 IT. S. 27, and Kansas Pacific 
v. Atchison (&c. Railroad, 112 U. S. 414, although it had been 
stated only as a suggestion in Grinnell v. Railroad Company, 
103 IT. S. 739.
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In Van Wycfc v. Knevals, 106 U. S. 360, it was again held 
that the grant of the place lands was in prwsenti, and attached 
to the sections as soon as a map showing the definite location 
of the road was filed, and that a party who had subsequently 
entered a portion of the land covered by the grant, and pro-
cured a patent for the same, might be required to execute a re-
lease of the premises to the company. It was said by Mr. Jus-
tice Field, in that case, (p. 365,) that the grant cut off all sub-
sequent claims from the date of this act, with certain exceptions 
specifically named, and passed the title as fully as if they had 
been then capable of identification.

The principle of this case was still further applied in St. Paul 
<& Sioux City Railroad v. Winona de St. Peter Railroad, 112 

U. S. 720, to two conflicting grants, and it was held that as 
the title to the lands was within the place limits, it related 
back, after the road was located, to the date of the grant, pri-
ority of date of the act of Congress, and not priority of location 
of the line of the road, giving priority of title. A distinction 
was drawn in this case between the land within the place lim-
its and land within the indemnity limits and it was said that in 
case of the latter neither priority of grant, nor priority of lo-
cation, nor priority of construction gave priority of right; but 
this was determined by priority of selection.

The case of Buttz v. Northern Pacific Railroad, 119 U. S. 
55, is in seeming conflict with Leavenworth <&c. Railroad Co. 
v. United States, 92 U. S. 733, inasmuch as it was held that the 
grant by act of July 2, 1864, to the Northern Pacific Kailroad, 
of lands to which the Indian title had not been extinguished, 
operated to convey the fee to the company subject to the right 
of occupancy by the Indians; but the case is distinguishable, 
as there was in the second section of the act a proviso that the 
United States “ should extinguish, as rapidly as might be con-
sistent with public policy and the welfare of the Indians, their 
title to all lands falling under the operation of this act, and 
acquired in the donation to the road.” The prior case was not 
cited in the opinion.

The conclusions to be deduced from these cases are—
(1) That as to lands within the primary limits, the grant
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takes immediate effect, and attaches to particular lands when 
the map of definite location is filed ; that the Secretary of the 
Interior may, upon the filing of such map, give notice of a 
withdrawal from sale of all the odd-numbered sections within 
the granted limits, and that the title so acquired by the rail-
road company relates back to the date of the grant and takes 
precedence of all titles subsequently acquired, except those 
specifically named.

(2) That to lands within the indemnity limits, the company 
takes no title until a deficiency in the place limits has been ascer-
tained and the company has exercised its right of selection, with 
perhaps some rare exceptions. See St. Paul db Pacific v. North-
ern Pacific, 139 IT. S. 1.

The last case upon this subject is Hewitt v. Schultz, 180 LT. S. 
139, which involved the title to a quarter, section of land in 
North Dakota within the indemnity limits, that is (as applied to 
Territories), between the forty and fifty-mile limits of the North-
ern Pacific Railroad land grant. Plaintiff Hewitt claimed title 
as a settler under the preemption laws; defendant as a pur-
chaser from the railroad company, under its grant of July 2, 
1864, c. 217, 13 Stat. 365. The third and sixth sections of this 
act were, except as to the name of the railroad and a few imma-
terial words, identical with the corresponding sections of the 
Atlantic and Pacific act of July, 1866.

On March 30, 1872, the railroad company filed a map of its 
general route through the Territory of Dakota, and the local 
land office was thereupon directed to withhold from sale or loca-
tion all the odd-numbered sections within the place limits of 
forty miles, as designated on such map. On June 11, 1873, the 
company having filed a map of the definite location of its line, 
the local land office was directed to withhold from sale, or entry, 
all the odd-numbered sections within the fifty-NXq  limits. This 
action was taken pursuant to the practice at that time prevai 
ing in the General Land Office.

The land in dispute was more than forty, but within fitj, 
miles of the line of definite location ; that is, was within the indem 
nity limits, and the controlling question in the case was whet er 
it was competent for the Secretary of the Interior to withdraw
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the odd-numbered sections within such indemnity limits; that 
is, between the forty and fifty-mile limits.

Hewitt settled upon the land April 10,1882, more than a year 
before the withdrawal was made, and it was not until March 19, 
1883, that the railroad company filed in the local land office its 
selection of land, embracing the land in dispute within the in-
demnity limits.

On April 4, 1883, Hewitt submitted his final proofs for the 
land, tendered the price, and demanded a patent; but his proof 
was rejected on the ground that the land had been withdrawn 
from entry under the act of July 2, 1864. Hewitt appealed to 
the Commissioner of the General Land Office, who affirmed the 
decision of the local land office, October 5,1883. He was ousted 
of his possession the following year by the defendant Schultz, 
who had taken a deed from the railroad company. On August 15 
1887, the order of withdrawal of the indemnity lands was revoked, 
and upon a review by the Commissioner of the General Land 
Office of his former decision, the ruling of the local land office 
was set aside, Hewitt’s final proofs admitted, and the selection 
by the railroad held for cancellation. The company appealed 
from the decision in favor of Hewitt to the Secretary of the 
Interior, who affirmed the decision of the Commissioner, and a 
patent was issued to Hewitt, June 22, 1895.

It was contended upon the argument in this court that the 
words “the odd sections of land hereby granted” used in the 
sixth section, referred to the lands described in the “ first ” (third) 
section of the act; that is, to those within the place limits, which 
were free from preemption and other claims, and unappropri-
ated prior to the definite location of the road; and that, as to 
“ all other lands on the line of said road, when surveyed,” the 
act expressly declared that the preemption and homestead acts 
should extend to them ; “ that Congress took pains to declare 
that it did not exclude from the operation of those statutes 
any lands except those granted to the company in the place 
limits of the road which were unappropriated when the line of 
the railroad was definitely fixed; and that if at the time such 
line was ‘ definitely fixed,’ it appeared that any of the lands 
granted, that is, lands in the place limits, bad been sold, granted
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or otherwise appropriated, then, but not before, the company 
was entitled to go into the indemnity limits beyond the forty-
mile and within the fifty-mile line, and under the direction of 
the Secretary of the Interior, and not otherwise, select odd- 
numbered sections to the extent necessary to supply the loss 
in the place limits.”

The court, treating the question as one of grave doubt, based 
its views largely upon the practice of the Land Office since 1888, 
and of the opinions of Secretary Lamar in the Atlantic & Pa-
cific Railroad, 6 Land Dec. 84, and of Secretary Vilas in North-
ern Pacific Railroad v. Miller, 1 Land Dec. 100. The opinion 
of Secretary Lamar indicated that some of his predecessors had 
assumed that the power to withdraw lands within the indemnity 
limits could be exercised upon a definite location of the rail-
road before the loss in the place limits had been ascertained, but 
treating it as an original proposition, he thought the words of 
the act, “ that the odd-numbered sections of land hereby granted 
shall not be liable to sale, or entry, or preemption,” indicated 
clearly the legislative will that none other should be withdrawn 
than the odd-numbered sections within the granted limits. Mr. 
Secretary Vilas, considering the same subject, said: “ In my 
opinion, and it is with great deference that I present it, the 
granting act not only did not authorize a withdrawal of lands 
in the indemnity limits, but forbade it. The difference be-
tween lands in the granted limits and land in indemnity limits, 
and between the time and manner in which the title of the 
United States changes to and vests in the grantee, accordingly 
as lands are within one or the other of these limits, has been 
clearly defined by the Supreme Court, and it is sufficient to 
state the well-settled rules upon this subject.”

The same question arose in Northern Pdcific Railroad v. 
Davis, 19 Land Dec. 87, and in Northern Pacific Railroad v. 
Ayers, wherein Secretaries Smith and Francis expressed their 
concurrence in the views announced by Secretaries Lamar an 
Vilas. f

The court rested its decision largely upon this concurrence o 
views and long continued practice of the Land Department, an 
summed up its opinion in the following words: “If this were
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done,” (that construction overthrown,) “ it is to be apprehended 
that great if not endless confusion would ensue in the adminis-
tration of the public lands, and that the rights of a vast number 
of people who have acquired under the preemption and home-
stead laws, in reliance upon the ruling of Secretary Vilas and 
his successors in office, would be destroy ed. . . . If the prac-
tice in the Land Department could, with reason, be held to be 
wrong, it cannot be said to have been so plainly or palpably 
wrong as to justify the court, after the lapse of so many years, 
in adjudging that it had misconstrued the act of July 2, 1864.”

It is attempted to distinguish the case under consideration 
from that of Hewitt v. Schultz, by the fact that the land in con-
troversy in this case is within the indemnity limits of a grant to 
a railroad passing through a State, and within the department’s 
withdrawal of a thirty-mile strip under the sixth section of the 
act, while the land in the Hewitt case fell within the indemnity 
limits of the grant within a Territory, and was beyond the forty-
mile withdrawal, and was not withdrawn from sale by the sixth 
section, but was expressly declared to be still subject to the 
operations of the preemption laws. It is true that the lands 
withdrawn in that case lay within a Territory and outside of the 
forty-mile strip required to be surveyed, while in this case the 
withdrawal of all the lands within thè thirty-mile strip operates as 
a withdrawal of all lands within the indemnity, as well as within 
the place limits, because the line ran through a State instead of 
a Territory. But the real question is not whether the indemnity 
lands lay within or beyond the forty-mile limit, but whether 
the withdrawal can operate upon indemnity lands at all. It 
makes no difference in principle whether the indemnity lands are 
within or beyond the forty-mile limit, which is not a limit of 
withdrawal but of survey, and the whole argument in Hewitt v. 
Schultz is directed to the question whether it is within the power 
of a Secretary of the Interior to withdraw indemnity as well as 
place lands from settlement. The quantity of lands to be sur-
veyed seems to have been arbitrarily fixed by Congress, with 
little attention to the actual limits of the grant, so as to include 
all lands within forty miles of each side of the railroads, that is, 
ten miles beyond the indemnity limits within the States, but
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ten miles inside of those limits within the Territories; but the 
question of withdrawal is not necessarily dependent upon the 
question of survey, and the fact that in that case the indemnity 
lands were beyond the forty-mile limit was an incident rather 
than a dominant fact. As said by Mr. Secretary Lamar: “ It is 
manifest that the said act gave no especial authority or direction 
to the executive to withdraw said lands, and when such with-
drawal was made it was done by virtue of the general authority 
over such matters possessed by the Secretary of the Interior and 
in the exercise of his discretion.” The power of the Secretary 
to withdraw lands is exercised for the purpose of carrying out 
the grant to the railroad, and to prevent lands covered by said 
grant from being taken up by settlers before the road is com-
pleted and the patents issued to the company; but clearly that 
power cannot be exercised to withdraw lands which are beyond 
the intended limits of the grant. It was said by Secretary Smith 
to have been exercised for many years, “ but the right of this 
asserted power on the part of the executive is involved in ob-
scurity.” Northern Pacific R. R. v. Paris, 19 Land Dec. 87,88.

That the object of section six was to direct a survey and not 
a withdrawal of lands within the forty-mile strip, seems to have 
been the opinion of this court in St. Paul Railroad n . Winona 
Railroad, 112 IT. S. 720, in which Mr. Justice Miller, delivering 
the opinion says, (p. 732):

“ The plaintiff in error insists that the map of its line of road 
was filed in 1859. The court of original jurisdiction finds that, 
up to the time of the trial in October, 1878, a period of nearly 
twenty years, no selection of these lands had ever been made 
by that company, or any one for it. Was there a vested right 
in this company, during all this time, to have not only these 
lands, but all the other odd sections within the twenty-mile 
limits on each side of the line of the road, await its pleasure? 
Had the settlers in that populous region no right to buy of the 
government because the company might choose to take them, 
or might, after all this delay, find out that they were necessary 
to make up deficiencies in other quarters? How long were 
such lands to be withheld from market and withdrawn from 
taxation, and forbidden to cultivation ?
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“ It is true that in some cases the statute requires the Land 
Department to withdraw the lands within these secondary 
limits from the market, and in others the officers do so volun-
tarily. This, however, is to give the company a reasonable 
time to ascertain their deficiencies and make their selections.

“ It by no means implies a vested right in said company, in-
consistent with the right of the government to sell, or of any 
other company to select, which has the same right of selection 
within those limits. Each company having this right of selec-
tion in such case, and having no other right, is bound to ex-
ercise that right with reasonable diligence; and when it is 
exercised in accordance with the statute, it becomes entitled 
to the lands so selected.”

If the command of the statute were to withdraw from the 
market, instead of survey, all odd-numbered sections within 
the forty-mile strip, the position of the railroad company in 
this case would be impregnable; but as the withdrawal only 
extends to the lands “ hereby granted,” we must look elsewhere 
to ascertain the meaning of those precise words. There is good 
reason for withdrawing lands within the place limits, since 
these lands already belong to the railroad company, as soon as 
they are identified by the location of the line, while lands 
within the indemnity limits may never be required at all, and 
in most cases are required only to a limited extent. Undoubt-
edly the company acquires title to both classes of lands by the 
third section of the granting act; but it acquires a title to lands 
within the place limits by a present grant while to land within 
the indemnity limits, only by a future power of selection. In 
both cases the statute is the origin of the title; but in the one 
case it gives instantaneously ; in the other it is a mere promise 
to give in the future, and requires the action of the railroad to 
perfect it. The words “hereby granted” evidently refer to 
the former.

Treating this case as a reargument of the question involved 
in Hewitt n . Schultz, and it practically comes to that, we still 
adhere to the principle there announced.’ It seems to us the 
more reasonable, if not the necessary, inference to be deduced 
from the language of sections 3 and 6. By the former there is
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“ hereby granted . . . every alternate section of public land, 
not mineral, designated by odd numbers, to the amount of 
twenty alternate sections per mile on each side of said railroad 
line, as said company may adopt, through the Territories of 
the United States, and ten alternate sections of land per mile 
on each side of said railroad whenever it passes through any 
State.” These words terminate the grant, the remainder of 
the clause being immaterial in this connection, and if the whole 
clause had been followed by a period, instead of a semicolon, 
the meaning, perhaps, would have been clearer. But there fol-
lows another clause, that “ whenever, prior to said time, any of 
said sections, or parts of sections, shall have been granted, sold, 
reserved, occupied by homestead settlers, or preempted, or 
otherwise disposed of, other lands shall be selected by said com-
pany in lieu thereof, under the direction of the Secretary of 
the Interior, in alternate sections, and designated by odd num-
bers, not more than ten miles beyond the limits of said alter-
nate sections,” etc. There is here a clear distinction between 
the lands granted in proesenti in the first clause, and lands to 
be thereafter selected by the company, whenever the deficiency 
in the granted lands shall be ascertained.

The sixth section carries out the same idea. It requires a 
survey of forty miles in width on both sides of the entire line, 
whether passing through States or Territories. This would in-
clude only the granted or place limits within a Territory, but 
within a State would cover the indemnity limits as well. There 
was no order in the act to withdraw any lands from settlement 
or sale, but such withdrawal seems to have been made in pur-
suance of the practice of the Interior Department, and for the 
purpose of preventing lands granted to the railroad company 
from being taken up by settlers, before the completion of the 
line and the final issue of patents. As was said by Mr. Secre-
tary Lamar in the Atlantic <& Pacific Pailroad Company, 6 
Land Dec. 84, 88: “ Waiving all questions as to whether or not 
said granting act took from the Secretary all authority to with-
draw said indemnity’limits from settlement, it is manifest that 
the said act gave no special authority or direction to the exec-
utive to withdraw said lands; and when such withdrawal was
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made it was made by virtue of the general authority over such 
matters possessed by the Secretary of the Interior, and in the 
exercise of his discretion; so that, were the withdrawal to be 
revoked, no law would be violated, no contract broken.” But 
as the power to withdraw extends only to the ** lands hereby 
granted ” and all other lands, except those hereby granted, re-
main open to settlement, we are thrown-back upon sections to 
determine what are the lands “ hereby granted.”

Now, as already observed, there is a clear distinction in sec-
tion 3 between granted lands and lands to be selected after the 
deficiency in the granted lands has been ascertained. It is true 
that, prior to this selection being made, many of these indem-
nity lands may be taken up, and an insufficient amount left for 
the railroad, (and we do not deny the force of the dissenting 
opinion in Hewitt v. Shultz in that connection,) but we think 
this possibility serves rather as a basis for a further action by 
Congress, such as was made in the Northern Pacific case by the 
joint resolution of May 31,1870, (16 Stat. 378,) than as a reason 
for withdrawing from settlement a vast amount of land which 
the railroad may never have occasion to require. It was said 
by Secretary Lamar in the case of the Atlantic <& Pacific Rail-
road Co, 6 Land Dec. 84, 87: “ As to the lands within the in-
demnity limits, the contract was based upon two contingencies; 
that of losing lands within the granted limits, and being able to 
find sufficient to indemify the company among the odd-num-
bered sections within a further limit of ten miles. Here the 
interest of the company was so remote and contingent, being a 
mere potentiality, and not a grant, that Congress declined to 
order a withdrawal for the benefit of the same, or even a survey 
within the Territories.” In view of the constant trend of pop-
ulation toward the Western Territories, it is a serious matter to 
withdraw these enormous tracts from settlement and hold them, 
as it were, in mortmain against the protest of those who stand 
ready to enter upon and possess them.

It becomes still more serious when, as in this case, there was 
a delay of twenty-seven years between the granting act and the 
act of selection. It seems intolerable that a settler, who had 
entered and paid for lands in good faith, should be liable to an 
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ouster after a possible lapse of twenty-seven years, when the 
very improvements he may have put upon the lands might be 
the reason for their selection by the company.

We are therefore of opinion that the act of July 27, 1866, did 
not authorize the withdrawal by the Secretary of the Interior 
of the indemnity lands; that such lands remained open to home-
stead and preemption entry, and that patents issued to settlers 
within such indemnity limits, based upon the entries made prior 
to the selection by the railroad company, approved by the In-
terior Department, were valid as conveyances of the land as 
against the selection by the railroad company.

The judgment of the Supreme Court of California is, there-
fore,

Affirmed.

GROECK v. SOUTHERN PACIFIC RAILROAD COM-
PANY.

APPEAL FROM THE CIRCUIT COURT OF APPEALS FOR THE NINTH

CIRCUIT.

No. 82. Argued December 5, 6,1901.—Decided January 13,1902.

This case was argued and submitted with Southern Pacific Railroad Com-
pany v. Bell, ante, 675, and by the same counsel, resembles that in all 
essential particulars, and is controlled by it.

This  was a bill in equity filed in the Circuit Court for the 
Southern District of California by the Southern Pacific Railroad 
Company, plaintiff, against Otto Groeck and another, defend-
ants, to obtain a decree declaring the company to be the right-
ful owner of the south half of a certain quarter section of lan 
in Kings County, California, and that defendants hold the lega 
title thereto in trust for it, a conveyance of which was pray

The amended bill, as abstracted by the Circuit Court of Ap-
peals, (87 Fed. Rep. 970,) alleged: “ That the appellant accepted 
the terms of the grant, fixed the general route of its road as con 
templated by the act, and on January 3,1867, filed a map thereo
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in thè office of the Commissioner of the General Land Office ; 
that on that date the Commissioner accepted and approved the 
map and the route designated by it, and on March 22, 1867, 
under the direction of the Secretary of the Interior, he withdrew 
the odd sections of land lying within thirty miles of the line of 
road from sale or location, preemption or homestead entry ; that 
on November 2, 1869, the Secretary of the Interior made an 
order declaring the withdrawal revoked ; that on December 15, 
1869, the Secretary suspended his order of November 2 ; that 
on July 26, 1870, the Secretary restored the withdrawal of 
March 22, 1867 ; that on August 15, 1887, the Secretary de-
clared the withdrawal of March 22, 1867, revoked, as to the in-
demnity sections thereof; that the appellant commenced to 
build its road during the year 1870, and completed the construc-
tion in different sections between that date and the year 1889 — 
the last section, extending from Huron westerly to Alcalde, hav-
ing been constructed during the year 1888 ; that the land in suit 
is opposite to, and coterminous with that section, and is within 
the indemnity limits of the grant, and is not included in any 
exception therefrom ; that on September 2, 1885, the appellee 
Groeck settled on the land in controversy, and during the same 
month filed his preemption claim therefor in the proper land 
office of the United States, and thereafter complied with the 
land office regulations, and on June 7, 1886, made preemption 
proof and payment for the land ; that on April 11,1890, patent 
was issued from the United States, conveying the land to him ; 
that, as the appellant’s road was constructed in several sections, 
such sections were examined by commissioners appointed by 
the President, as provided by section 4 of the act, and that said 
commissioners reported that such sections had been completed 
as required by the act, and thereupon the President accepted 
and approved the reports ; that a map of the definite location 
of such section between Huron and Alcalde was filed with and 
approved by the Secretary of thè Interior on April 2,1889, and 
me President accepted and approved the commissioners’ report 
°n that section on November 8, 1889 ; that on July 13,1891, 
J“e appellant, acting under the direction of the Secretary of the 
Interior, selected the land in suit, as granted to it by the act.”
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To this bill defendants interposed a plea setting up the various 
steps by which the defendant Groeck obtained the patent of 
the land as a qualified preemptor, and thereby, as alleged, 
obtained a legal and perfect title in fee simple; and further 
setting up the defence of laches to the claim of the railroad 
company.

The Circuit Court entered an order sustaining the plea upon 
the ground of laches, with leave to the company to reply to the 
plea and take issue as to the matters of fact therein alleged. 
74 Fed. Rep. 585. The company having declined to avail it-
self of this privilege, the Circuit Court ordered the bill to be 
dismissed. Whereupon the railroad company appealed to the 
Circuit Court of Appeals, which reversed the decree of the Cir-
cuit Court and remanded the case for further proceedings. 87 
Fed. Rep. 970. The case coming on again for hearing a decree 
was rendered for the plaintiff; another appeal taken to the 
Court of Appeals, and the decree of the Circuit Court affirmed.

J/r. Maxwell Evarts for the Railroad Company. Mr. L. 
E. Payson was on his brief.

Mr. Joseph H. Call for Groeck, submitted on his brief.

Mr . Jus tice  Brow n  stated the case and delivered the opinion 
of the court.

This case resembles the one just decided in all its essential 
particulars and is controlled by it.

The decrees of both courts are therefore,
Reversed and the case remanded to the Circuit Court for the 

Southern District of California with directions to dismiss 
the bill.
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DURING THE TIME COVERED BY THIS VOLUME.

No. 339. Cole  v . Garl and . Error to the United States 
Circuit Court of Appeals for the Seventh Circuit. Motion to 
dismiss submitted October 15, 1901. Decided October 21, 
1901. Per Curiam. Dismissed for the want of jurisdiction 
on the authority of German National Bank n . Speckert, 181 
U. S. 405. Nr. Jackson H. Ralston for the motion. Nr. 
Rublee A. Cole opposing.

No. 353. Armst rong  v . Mater . Error to the Supreme Court 
of the State of Nebraska. Motions to dismiss or affirm sub-
mitted October 15, 1901. Decided October 21, 1901. Per 
Curiam. Dismissed for the want of jurisdiction on the au-
thority of Eustis v. Bolles, 150 U. S. 361. Nr. Walter J. 
Lamb for the motions. Nr. Lionel C. Burr, Nr. Charles L. 
Burr and Nr. Charles 0. Whedon opposing.

No. 66. Wisc ons in  ex rel. Gate s v . Commis sione rs  of  Pub -
lic  Lands . Error to the Supreme Court of the State of Wis-
consin. Argued October 29,1901. Decided November 4,1901. 
Per Curiam. Dismissed for the want of jurisdiction on the 
authority of Hamblin n . Western Land Compa/ny, 147 U. S. 
531; Wilson v. North Carolina, 169 U. S. 595 ; Nills County 
v. Railroad Companies, 107 U. S. 557; Cook County n . Calu- 
met and Chicago Canal Company, 138 U. S. 635, 655; Walsh 
v. Railroad Company, 176 U. S. 479; Zadig v. Baldwin, 166 
U. S. 485; Chapin n . Fye, 179 U. S. 127; and see State ex rel. 
Gates v. Commissioners, 106 Wis. 584. Nr. Rublee A. Cole 
for the plaintiff in error. Nr. E. R. Hicks for the defendants 
in error.
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No. 296. Bodle y  v . Peop le  of  the  Stat e of  Calif ornia . 
Error to the Supreme Court of the State of California. Mo-
tions to dismiss or affirm submitted November 4, 1901. De-
cided November 11, 1901. Per Curiam. Dismissed for the 
want of jurisdiction on the authority of Caldwell v. Texas, 137 
U. S. 692; Oxley Stave Company v. Butler County, 166 U. 8.* 
648 ; Powell v. Brunswick County, 150 U. S. 433. Mr. Tirey 
L. Ford and J/r. C. N. Post for the motions. Mr. George D. 
Collins opposing.

No. 437. Bis ser t  v . Hagan , Warde n . Appeal from the Cir-
cuit Court of the United States for the Southern District of 
New York. Motions to dismiss or affirm submitted Novem-
ber 25, 1901. Decided December 2, 1901. Per Curiam. 
Final order affirmed, with costs, on the authority of Storti n . 
Commonwealth of Massachusetts. 183 U. S. 138: Brown v. New 
Jersey, 175 U. S. 172; Markuson n . Boucher, 175 U. S. 184, 
and cases cited. Mr. Charles L. Ie Barbier for the motions. 
Mr. Roger M. Sherman opposing.

No. 76. Centr al  Ohio  Railr oad  Company  (as  reorg ani zed ) 
v. Mah on ey . On a certificate from the United States Circuit 
Court of Appeals for the Sixth Circuit. Submitted November 27, 
1901. Decided December 9,1901. Per Curiam. Question cer-
tified answered in the negative, on the authority of Gableman v. 
Peoria Railway Company, 179 U. S. 335. Mr. Hugh L. Bond, 
Jr., and Mr. J. H. Collins for the railroad company. Mr. 
Thomas Ewing Steele for Mahoney.

No. 64. Unit ed  Stat es  v . Ameri can  Steams hip  “ Ladr ada . 
On writ of certiorari to the United States Circuit Court of Ap-
peals for the Third Circuit. Argued November 21 and 22,1901. 
Decided January 6, 1902. Decree affirmed, by a divided court, 
and cause remanded to the District Court of the United States 
for the District of Delaware. Mr. Attorney General and
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Assistant Attorney General Hoyt for the petitioner. Mr. An-
drew C. Gray for the respondent.

Decisions on Petitions for Writs of Certiorari.

No. 335. May er  v . Fulle r , Trus tee . Seventh Circuit. 
Denied October 21, 1901. Mr. A. B. Browne, Mr. Alexander 
Britton and Mr. Thomas H. Dorr for the petitioner. Mr. 
Charles C. La/ncaster opposing.

No. 394. Power s v . Mas sa chu se tt s Homce opa thic  Hos -
pit al . First Circuit. Denied October 21, 1901. Mr. Arthur 
H. Russell and Mr. Theodore H. Russell for the petitioner. 
Mr. Solomon Lincoln opposing.

No. 399. Tootl e  v . Cole man . Eighth Circuit. Denied Octo-
ber 21, 1901. Mr. R. E. Ball for the petitioners. Mr. David 
Smyth opposing.

No. 404. City  of  Galv esto n  v . Unite d  Sta te s  Mort gag e  and  
Trust  Company . Denied October 21, 1901. Mr. James B. 
Stubbs and Mr. D. W. Baker for the petitioner. Mr. Julian 
T. Davies, Mr. R. S. Lovett and Mr. Brainard Tolles opposing.

No. 425. Whitma n  v . Mort on  ; No. 426. Same  v . Watt s , as  
Rec eive r , and  No . 427. Same  v . Citize ns  Bank  at  Read ing , 
Penn a . Second Circuit. Denied October 21, 1901. Mr. Wil-
liam G. Wilson for the petitioners. Mr. Charles E. Hughes, 
Mr. Arthur C. Rounds, Mr. Wm. B. Hornblower and Mr. Mc-
Cready Sykes opposing.

No. 431. Sout her n  Pacif ic  Comp any  v . Yeargin , Admin is -
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tra trix . Eighth. Circuit. Denied October 21, 1901. Jfn 
Thomas T. Fauntloy, Mr. Shephard Barclay and Mr. L. E. 
Payson for the petitioner.

No. 432. Ste wart  v . Vill age  of  Ash tab ula , Ohio . Sixth 
Circuit. Denied October 21, 1901. Mr. Morison R. Waite 
for the petitioner. Mr. J. II. McGiffert opposing.

No. 433. Nel so n , Claima nt , v . Buchanan , Claim ant . Ninth 
Circuit. Denied October 21, 1901. Mr. Jackson H. Ralston 
for the petitioners.

No. 326. Kumle r  v . Hale , Exec uto r . Sixth Circuit. De-
nied October 28, 1901. Mr. Orville S. Brumback, Mr. J. B. 
Foraker and Mr. Arthur Peter for the petitioner. Mr. Barton 
Smith and Mr. Ruf us H. Baker opposing.

No. 340. Campbe ll  Print ing  Press  an d Manufact uring  
Compa ny  v . Dup lex  Printin g  Press  Comp any . Sixth Circuit. 
Denied October 28, 1901. Mr. Louis W. Southgate for the pe-
titioner. Mr. T. H. Alexander and Mr. Arthur E. Powell op-
posing.

No. 352. Wilc ox  and  Gibb s Sew ing  Mac hin e Company  v . 
Sher bor ne . Third Circuit. Denied October 28, 1901. Mr. 
Hubert Howson, Mr. Preston E. Erdman and Mr. George 
Tucker Bispham for the petitioner. Mr. John G. Johnson 
Mr. Frank P. Prichard opposing.

No. 374. Yello w  Poplar  Lumbe r  Comp an y  v . Daniel . Sixt 
Circuit. Denied October 28, 1901. Mr. John W.M. Stewart,
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J/r. John N. Baldwin and J/r. John F. Hager for the peti-
tioner. Mr. Thomas R. Brown opposing.

No. 424. Morg an ’s Louis iana  and  Texas  Railro ad  and  
Ste ams hip  Comp any  v . Scho one r  “ Robe rt  Graham  Dun .” 
Second Circuit. Denied October 28, 1901. Mr. Maxwell 
Evarts for the petitioner. Mr. J. Parker Kirlin opposing.

No. 435. Herbst  v . Steam sh ip “ Asiat ic  Prin ce .” Second 
Circuit. Denied October 28, 1901. Mr. J. Hubley Ashton ior 
the petitioner. MA J. Parker Kirlin opposing.

No. 389. Kokomo  Fence  Machine  Comp an y  v . Kitsel man . 
Seventh Circuit. Granted October 28, 1901. Mr. Ephraim 
Banning, Mr. Thomas A. Banning and Mr. Cassius C. Shir 
ley for the petitioner. Mr. Robert H. Parkinson opposing.

No. 418. Bank  of  Tope ka  v . Eato n . First Circuit. Denied 
November 4,1901. Mr. N. H. Loomis for the petitioner. Mr. 
Edward IF. Hutchins, Mr. Henry Wheeler, Mr. Charles T. Gal-
lagher and Mr. Mayhew R. Hitch opposing.

No. 445. Simps on ’s Pate nt  Dry  Dock  Comp any  v . At t .an - 
tic  an d  East ern  Steams hip  Company . First Circuit. Denied 
November 4, 1901. Mr. Eugene P. Carver and Mr. Edward 
E. Blodgett for the petitioner. Mr. Lewis S. Dabney and Mr. 
F. Cunningham opposing.

No. 415. Nas hua  Savin gs  Ban k  v . Anglo -Ameri can  Land  
Mort gage  an d  Agen cy  Co ., Limited . First Circuit. Granted 
November 11, 1901. Mr. John S. H. Frink for the petitioner. 
Mr. Omar Powell opposing.
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No. 444. Bril l  v . Peck ham  Moto r  Truck  an d  Wheel  Com -
pa ny . Second Circuit. Granted November 11, 1901. Jfr. 
Francis Rawle and J/r. Frederick P. Fish for the petitioners. 
Hr. Henry P. Wells opposing.

No. 429. City  of  Aust in  v . Bar th ol ome w  an d  Nal le , Re -
ceiv ers . Fifth Circuit. Denied November 18,1901. Hr. 8. 
R. Fisher for the petitioner.

No. 458. City  of  New  Orle ans  v . Jack so n . Fifth Circuit. 
Denied November 18, 1901. (Mr. Justice White and Mr. Jus-
tice Peckham took no part in the decision of this application.) 
Hr. Samuel L. Gilmore for the petitioner. Hr. J. D. Rouse, 
Hr. William Grant, Hr. Richard De Gray and Hr. H. H. 
Jordan opposing.

No. 344. Zane  -v . County  of  Hamilt on , Illi noi s . Seventh 
Circuit. Granted November 25, 1901. Hr. George A. Sanders 
for the petitioner. Hr. J. H. Hamill opposing.

No. 446. Dwye r  v . Nixo n . Second Circuit. Denied No-
vember 25, 1901. Hr. Louis Harshall and Hr. James H. 
Beck for the petitioner. Hr. William G. Low opposing.

No. 448. Stub er  u . Louis ville  and  Nash vill e Railro ad  
Comp any . Sixth Circuit. Denied November 25, 1901. Hr. 
Thomas B. Turley and Hr. Héber J. Hay for the petitioner. 
Hr. H. W. Bruce opposing.

No. 450. Amer ican  Ordnance  Comp any  v . Drigg s -Seab ury  
Gun  and  Ammuniti on  Compan y . Second Circuit. Denied No-
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vember 25,1901. J/r. William H. Singleton for the petitioner. 
Mr. Ernest Wilkinson and JZr. Samuel T. Fisher opposing.

No. 465. Tracy , Execu trix , v . Eggles ton . Fifth Circuit. 
Denied November 25, 1901. J/?. J. D. Rouse, Mr. William 
Grant and Mr. H. M. Jordan for the petitioners.

No. 463. Bell , Clerk , v . Commonw eal th  Title  Insu ranc e  
and  Trus t  Company . Third Circuit. Granted December 2, 
1901. J/r. Attorney General, Mr. Solicitor General Richards 
and Mr. Assistant Attorney General Beck for the petitioner. 
Mr. John G. Johnson opposing.

No. 471. Emp ire  Tran sp ort atio n Comp any  v . Parsons . 
Ninth Circuit. Denied December 2, 1901. Mr. Henry Gal-
braith Ward for the petitioner. Mr. Wilson R. Gay opposing.

No. 472. Centr al  Stoc k  an d  Grain  Exchan ge  of  Chicag o  
v. Bendinge r . Seventh Circuit. Denied December 2, 1901. 
Mr. Jacob J. Kern and Mr. William M. Springer for the peti-
tioner. Mr. Rufus S. Simmons opposing.

No. 464. Scott  v . Goss Print ing  Pres s Comp an y . Third 
Circuit. Denied December 9, 1901. Mr. Benyamin F. Lee, 
Mr. William H. H. Lee and Mr. James Gore King Lee for the 
petitioner. Mr. L. L. Bond, Mr. M. B. Philipp and Mr. C. E. 
Pickard opposing.

No. 479. Lak ela nd  Trans por tation  Comp any  v . Mill er . 
Sixth Circuit. Denied December 9, 1901. Mr. Harvey D. 
Goulder and Mr. Frank S. Masten for the petitioners. Mr. 
F. II. Canfield opposing.
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No. 481. Met ro po lit an  Trus t  Company  of  the  City  of  
New  Yor k  v . Merca ntil e Tru st  Comp any  of  the  City  of  
New  York , Trus tee . Sixth Circuit. Denied December 9, 
1901. JZ?. John G. Johnson for the petitioners. Jfr. Law-
rence Maxwell, Jr., J/?. Paul D. Cravath and Mr. Richard 
Reid Rogers opposing.

No. 470. Kings ton  v . Steam  Ves se l  “Vulc an .” Second 
Circuit. Denied January 6, 1902. Mr. George Clinton for 
the petitioners. Mr. John C. Shaw opposing.

No. 491. Cit y  of  New  York  v . Pine . Second Circuit. 
Granted January 6, 1902. Mr. George L. Sterling for the peti-
tioners. Mr. Stephen G. Williams opposing.

No. 492. Cha ttan oo ga  Nat ion al  Buil ding  and  Loan  As-
soc iation  v. Dens on . Fifth Circuit. Granted January 6,1902. 
Mr. Robert Pritchard for the petitioner. Mr. Oscar W. Un-
derwood opposing.

No. 460. 8. S. White  Dent al  Man uf ac tu rin g  Compan y  v . 
Dela wa re  Ins ur an ce  Company . Third Circuit. Denied Janu-
ary 13, 1902. Mr. Richard C. Dale and Mr. Joseph C. Fraley 
for the petitioner. Mr. John G. Johnson opposing.

No. 494. Sween y  u  Han le y . Ninth Circuit. Denied Jan-
uary 13, 1902. Mr. W. B. Heyburn for the petitioners. Mr. 
John R. McBride opposing.

No. 499. Baer  v . Kerr . Fifth Circuit. Denied January 13, 
1902. Mr. Horatio Bisbee and Mr. H. C. McDougal for the 
petitioner. Mr. R. H. Liggett opposing.
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No. 500. Ætn a  Insu ran ce  Comp any  of  Hart for d , Con n ., 
v. Lang an . Eighth Circuit. Denied January 13, 1903. (Mr. 
Justice Gray took no part in the disposition of this applica-
tion.) J/r. Henry E. Davis for the petitioner. Hr. R. C. 
Langan opposing.
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ADMIRALTY.
1. “The Kensington,” a steamer transporting passengers from Antwerp to 

New York, took on board at Antwerp, as such passengers, the peti-
tioners in this case, and, in receiving them and their luggage, gave them 
a ticket containing, among other things, the following: “ (c) The ship-
owner or agent are not under any circumstances liable for loss, death, 
injury or delay to the passenger or his luggage arising from the act of 
God, the public enemies, fire, robbers, thieves of whatever kind,whether 
on board the steamer or not, perils of the seas, rivers or navigation, 
accidents to or of machinery, boilers or steam, collisions, strikes, ar-
rest or restraint of princes, courts of law, rulers or people, or from 
any act, neglect or default of the shipowner’s servants, whether on board 
the steamer or not or on board any other vessel belonging to the ship-
owner, either in matters aforesaid or otherwise howsoever. Neither 
the shipowner nor the agent is under any circumstances or for any 
cause whatever or however arising liable to an amount exceeding 250 
francs for death, injury or delay of or to any passenger carried under 
this ticket. The shipowner will use all reasonable means to send the 
steamer to sea in a seaworthy state and well-found, but does not war-
rant her seaworthiness, (d) The shipowner or agent shall not under 
any circumstances be liable for any loss or delay of or injury to passen-
gers’ baggage caried under this ticket beyond the sum of 250 francs at 
which such baggage is hereby valued, unless a bill of lading or receipt 
be given therefor and freight paid in advance on the excess value at the 
rate of one per cent or its equivalent, in which case the shipowner 
shall only be responsible according to the terms of the shipowner’s 
form of cargo bill of lading, in use from the port of departure. There 
was no proof specially tending to show that at the time the ticket was 
issued the attention of the travellers was called to the fact that it em-
bodied exceptional stipulations relieving the company from liability, 
or that such conditions were agreed to. Held'. 1. Following the courts 
below, that the loss must be presumed to have arisen from imperfect 
stowage: 2. That testing the exemptions in the ticket by the rule of 
public policy, they were void: 3. That the arbitrary limitation of 250 
francs to each passenger, unaccompanied by any right to increase the 
amount by an adequate and reasonable proportional payment, was void. 
The Kensington, 263.

2. Alexandroff, a conscript in the Russian naval service, was sent as one of 
a detail of fifty-three men to Philadelphia, to become a part of the crew 
of a Russian cruiser then under construction at that port. On his ar- 

(703) 
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rival at Philadelphia, the vessel was still upon the stocks, but was 
shortly thereafter launched, and continued for some months in the 
water still under construction. Alexandroff, who had remained dur-
ing the winter at Philadelphia in the service and under the pay of the 
Russian government, deserted the following spring, went to New York, 
renounced his allegiance to the emperor, declared his intention of be-
coming a citizen of the United States, and obtained employment. 
Shortly thereafter, he was arrested as a deserter from a Russian ship of 
war, and committe.d to prison, subject to the orders of the Russian 
Vice Consul or commander of the cruiser. On writ of habeas corpus, 
it was held: (1) that although the cruiser was not a ship when Alexan-
droff arrived at Philadelphia, she became such upon being launched; 
(2) that, under the treaty with Russia of 1832, in virtue of which these 
proceedings were taken, she was a ship of war as distinguished from a 
merchant vessel, notwithstanding she had not received her equipment 
or armament, and was still unfinished; (3) that, under her contract of 
construction, she was from the beginning, and continued to be, the 
property of the Russian Government, and was, therefore, a Russian 
ship of war, notwithstanding she had not received her crew on board, 
nor been commissioned for active service, and was still in process of 
completion; (4) that Alexandroff, having been detailed to her service, 
was, from the time she became a ship, a part of her crew within the 
meaning of the treaty; (5) that the exhibition of official documents, 
showing that he was a member of her crew, bad been waived by his 
admissions. Tucker n . Alexandroff, 424.

3. A ship becomes such when she is launched, and continues to be such so 
long as her identity is preserved: from the moment she takes the 
water, she becomes the subject of admiralty jurisdiction. Ib.

4. A seaman becomes one of the crew of a merchant vessel from the time 
he signs the shipping articles, and of a man of war from the time he is 
detailed to hei- service. Ib.

5. A decree in admiralty in the Supreme Court of the Territory of Hawaii, 
in a case pending in the courts of the Republic of Hawaii at the time 
of its annexation to the United States, is not subject to an appeal to 
the United States Circuit Court of Appeals for the Ninth Circuit. Ex 
parte Wilder's Steamship Co., 545.

6. The trustees of The Sun Association are to be charged with knowledge 
of the extent of the power usually exerted by its managing editor, and 
must be held to have acquiesced in the possession by him of such au-
thority, even though they had not expressly delegated it to him, and 
he is held to have been vested with such power. An authority to 
charter a yacht for the purpose of collecting news was clearly within 
the corporate powers of the association. Sun Printing & Publishing 
Association v. Moore, 642.

7. It is impossible to assume in this case that the relation of The Sun As-
sociation to the hiring of the yacht was simply that of a security for 
Lord as a hirer of the yacht on his personal account, and the two pa-
pers in evidence are in legal effect but one contract, and must be in-
terpreted together. Ib.
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8. As the trustees of The Sun Association must be presumed to have ex-
ercised a supervision over the business of the corporation, they are to 
be charged with knowledge of the extent of the power usually exer-
cised by its managing editor, lb.

9. The fixing of the value of the vessel in the contract can have but one 
meaning that the value agreed on was to be paid in case of default in 
returning. Ib.

10. The decision of the court below that the sum due in consequence of a 
default in the return of the ship was not to be diminished by the 
amount of the hire which had been paid at the inception of the con-
tract, was correct. Ib.

11. The naming of a stipulated sum to be paid for the non-performance of 
a covenant, is conclusive upon the parties in the absence of fraud or 
mutual mistake. Ib.

12. Parties may, in a case where the damages are of an uncertain nature, 
estimate and agree upon the measure of damages which may be sus-
tained from the breach of an agreement. Ib.

13. The law does not limit an owner of property from affixing his own es-
timate of its value upon a sale thereof. Ib.

14. As the stipulation for value in this case was binding upon the parties, 
the court rightly refused to consider evidence tending to show that the 
admitted value was excessive. Ib.

See Extradit ion  Tre atie s .

BANKRUPTCY.
When a debtor, years before the filing of a petition in bankruptcy, gives to 

a creditor an irrevocable power of attorney to confess judgment after 
maturity upon a promissory note of the debtor; and the creditor, 
within four months before the filing of a petition in bankruptcy against 
the debtor, obtains such a judgment and execution thereon; and the 
debtor fails, at least five days before a sale on the execution, to vacate 
or discharge the judgment, or to file a voluntary petition in bankruptcy; 
the judgment and execution are a preference “suffered or permitted” 
by the debtor, within the meaning of the bankrupt act of July 1, 1898, 
c. 541, § 3, cl. 3, and the debtor’s failure to vacate or discharge the 
preference so obtained is an act of bankruptcy under that act. Wilson 
v. Nelson, 191.

CASES AFFIRMED AND FOLLOWED.
1. Knoxville Iron Co. v. Harbison, 183 U. S. 13, followed. Dayton Coal <fc 

Iron Co. v. Barton, 23.
2. The ruling in De Lima v. Bidwell, 182 U. S. 1, reaffirmed and applied. 

Dooley y. United States, 151.
3. No distinction, so far as the question determined in that case is con-

cerned, can be made between the Philippines and the Island of Porto 
Rico, after the ratification of the treaty of peace between the United 
States and Spain, April 11, 1899, and certainly not (a) because of the 
passage by the Senate alone, by a majority, but not two thirds of a 
quorum, of a joint resolution in respect to the intention of the Senate 

VOL. CLXXXHI—45
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in the ratification; (&) or, because of the armed resistence of the na-
tive inhabitants, or of uncivilized tribes, in the Philippines, to the do-
minion of the United States; (c) or, because one of the justices who 
concurred in the judgment of De Lima v. Bidwell, also concurred in the 
judgment in Downes n . Bidwell, 182 U. S. 244. Fourteen Diamond 
Bings, 176.

4. Chicago, Bock Island and Pacific Bailway Co. v. Zernecke, ante, 582, af-
firmed and followed. Chicago, Bock Island & Pacific Bailway v. Ea-
ton, 589.

5. This case is affirmed on the authority of Midway Company v. Eaton, 
ante, 602. Midway Company v. Eaton, 619.

6. The case of Heioitt v. Schultz, 180 U. S. 139, followed and applied to the 
facts of this case. Southern Pacific Bailroad Co. v. Bell, 675.

7. This case was argued and submitted with Southern Pacific Bailroad 
Company n . Bell, ante, 675, and by the same counsel, resembles that 
in all essential particulars, and is controlled by it. Groeck v. Southern 
Pacific Bailroad Co., 690.

COMMON CARRIER.
1. This action was brought by defendants in error to recover the value of 187 

bales of cotton destroyed in the fire mentioned in Texas & Pacific Bail-
way Company v. Beiss, ante, 621. The facts as to the manner of doing 
business at Westwego are the same as those stated in that case, and 
also in the case of the same company v. Clayton, 173 U. S. 348. The 
bill of lading contained the following clauses: “ 1. No carrier or party 
in possession of all or any of the property herein described shall be lia-
ble for any loss thereof or damage thereto by causes beyond its control; 
. . . or for loss or damage to property of any kind at any place oc-
curring by fire, or from any cause except the negligence of the carrier. 
“3. No carrier shall be liable for loss or damage not occurring on its 
own road or its portion of the through route, nor after said property 
is ready for delivery to the next carrier or to consignee. . • • 
“4. . . . Cotton is excepted from any clause herein on the subject 
of fire, and the carrier shall be liable as at common law for loss or 
damage of cotton by fire. . . .” “ 11. No carrier shall be liable for 
delay, nor in any other respect than as warehousemen, while the said 
property awaits further' conveyance, and in case the whole or any part 
of the property specified herein be prevented by any cause from going 
from said port in the first steamer, of the ocean line above state , 
leaving after the arrival of such property at said port, the carrier here 
under then in possession is at liberty to forward said property by sue 
ceeding steamer of said line, or, if deemed necessary, by any ot er 
steamer. 12. This contract is executed and accomplished, and all lia-
bility hereunder terminates, on the delivery of the said property to t e 
steamship, her master, agent or servants, or to the steamship CO1U 
pany, or on the steamship pier at the said port, and the inland fieig 
charges shall be a first lien, due and payable by the steamship com 
pany.” Held: (1) That the measure of the common law liability between 
connecting carriers is properly stated in the opinion in the next prece 
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ing case, and the cases therein referred to; (2) That under the wording 
of the fourth clause in the bill of lading the defendant was properly 
held liable; (3) That there was nothing to go to the jury upon the question 
of a delivery of the cotton to the steamship company under the twelfth 
clause of the bill of lading; (4) That upon the facts stated it was clear 
that at the time when the cotton was lost there had been no delivery, 
actual or constructive, to the steamship company, so as to divest the 
defendant of its common law liability for the loss of this cotton. 
Texas & Pacific Railway Co. v. Callender, 632.

2. Whatever may generally be the effect of a notice to a connecting carrier, 
upon the question of terminating or altering the liability of a preced-
ing carrier for the goods, it is quite clear that it has no effect in dimin-
ishing the liability until actual delivery in a case where the preceding 
carrier still continues to have full control over the goods and has a 
choice as between connecting carriers, and may, notwithstanding such 
general notice, deliver the goods under certain circumstances to an-
other carrier for further transportation. Ib.

CONSTITUTIONAL LAW.
1. The act of the legislature of the State of Tennessee, passed March 17, 

1899, Statutes of 1899, c. 11, p. 17, requiring the redemption in cash of 
store orders or other evidences of indebtedness issued by employers 
in payment of wages due to employes, does not conflict with any pro-
visions of the Constitution of the United States relating to contracts. 
Knoxville Iron Co. v. Harbison, 13.

2. The Statute of Kansas of March 3, 1897, entitled “ An act defining what 
shall constitute public stock yards, defining the duties of the person or 
persons operating the same, and regulating all charges thereof, and re-
moving restrictions in the trade of dead animals, and providing penalties 
for violations of this act,” is in violation of the Fourteenth Amendment 
of the Constitution of the United States, in that it applies only to the 
Kansas City Stock Yards Company, and not to other companies or cor-
porations engaged in like business in Kansas, and thereby denies to 
that company the equal protection of the laws. Cotting v. Kansas 
City Stock Yards Co. and the State of Kansas, 79.

3. The Federal Constitution neither grants nor forbids to the governor of a 
State the right to stay the execution of a sentence of death. Storti v. 
Massachusetts, 138.

4. The act of Congress taking effect May 1, 1900, and known as the Foraker 
act, which requires all merchandise going into Porto Rico from the Uni-
ted States to pay a duty of fifteen per cent of the amount of duties paid 
upon merchandise imported from foreign countries, is constitutional. 
Dooley v. United States, 151.

. The Constitution, in declaring that no tax or duty shall be laid on articles 
exported from any State, is limited to articles exported to a foreign 
country, and has no application to Porto Rico, which, in the case of 
De Lima v. Bidwell, 182 U. S. 1, was held not to be a foreign country 
within the meaning of the general tariff law then in force. Ib.

The fact that the duties so collected were not covered into the general 
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fund of the Treasury, but held as a separate fund to be used for the 
government and benefit of Porto Rico, and were made subject to repeal 
by the legislative assembly of that island, shows that the tax was not 
intended as a duty upon exports, and that Congress was undertaking 
to legislate for the island temporarily, and only until a local govern-
ment was put in operation. Ib.

The judgment of the state court in this case was based upon the con-
sideration given by it to all the asserted violations of the statutes 
jointly, and hence no one of the particular violations can be said, when 
considered independently, to be alone adequate to sustain the conclu-
sions of the court below that a judgment of ouster should be en-
tered. Capital City Dairy Co. v. Ohio, 238.

8. The contention that the statutes of Ohio in question are repugnant to the 
commerce clause of the Constitution is without merit. Those statutes 
were, the act of 1884, the act of 1886, and the act of 1890, all referred to 
in the opinion, and all relating to the sale of drugs or articles of food, 
and especially oleomargarine. Ib.

9. The Fifth Amendment of the Constitution operates solely on the Na-
tional Government, and not on the States. Ib.

10. The legislature of Ohio had the lawful power to enact the statutes in 
question, and so far as they related to the manufacture and sale of 
oleomargarine within the State of Ohio by a corporation created by the 
laws of Ohio, they were not repugnant to the Constitution of the United 
States. Ib.

11. The provisions of subdivision 5 of the tax law of the State of New York, 
which became a law April 16, 1897, are not in violation of the Four-
teenth Amendment to the Constitution, nor of section 10 of article 1 of 
the Constitution. Orr v. Gilman, 278.

12. The opinion in Carpenter v. Pennsylvania, 17 How. 456, although de-
cided before the adoption of the Fourteenth Amendment to the Consti-
tution, correctly defines the limits of jurisdiction between the state 
and the Federal Governments, in respect to the control of the estates 
of decedents, both as they were regarded before the adoption of the 
Fourteenth Amendment, and have since been regarded. Ib.

13. The holding of the Court of Appeals of New York, that it was the ex-
ecution of the power of appointment which subjected grantees under 
it to the transfer tax, is binding upon this court. Ib.

14. The Court of Appeals did not err when it held that a transfer or suc-
cession tax, not being a direct tax upon property, but a-charge upon 
a privilege, exercised or enjoyed under the laws of the State, does not, 
when imposed in cases where the property passing consists of securi 
ties exempt by statute, impair the obligation of a contract within t e 
meaning of the Constitution of the United States. Ib.

15. The view of the Court of Appeals in this case must be accepted by this 
court as an accurate statement of the law of the State. Ib.

16. There is nothing in the Federal Constitution which forbids a State 
to reach backward and collect taxes from certain kinds of propel y 
which were not at the time collected through lack of statutory prov 
sion therefor, or in consequence of a misunderstanding as to the aw, or
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from neglect of administrative officials, without also making provision 
for collecting the taxes, for the same years, on other property. Flor-
ida Central &c. Railroad v. Reynolds, 471.

17. The question of the validity of the Constitution and laws of Kentucky, 
under which these proceedings were had, is properly before the court, 
whose consideration of it must, however, be restricted to its Federal 
aspect. Louisville & Nashville Railroad Co. v. Kentucky, 503.

18. This court must accept the meaning of the state enactments to be that 
found in them by the state courts. Ib.

19. A state railroad corporation, voluntarily formed, cannot exempt itself 
from the control reserved to the State by its constitution, and, if not 
protected by a valid contract, cannot successfully invoke the interpo-
sition of Federal courts, in respect to long haul atad short haul clauses 
in a state constitution, simply on the ground that the railroad is prop-
erty. Ib.

20. A contract of exemption from future general legislation cannot be 
deemed to exist unless it is given expressly or follows by implication 
equally clear with express words. Ib.

21. A railroad charter is taken and held subject to the power of the State 
to regulate and control the grant in the interest of the public. Ib.

22. Interference with the commercial power of the general government to 
be unlawful must be direct, and not merely the incidental effect of en-
forcing the police power of a State. Ib.

23. The statute of Massachusetts of 1894, c. 522, sec. 98, imposing a fine on 
“any person who shall act in any manner in the negotiation or trans-
action of unlawful insurance with a foreign insurance company not ad-
mitted to do business in this Commonwealth,” is not contrary to the 
Constitution of the United States, as applied to an insurance broker 
who, in Massachusetts, solicits from a resident thereof the business of 
procuring insurance on his vessel therein, and as agent of a firm in 
New York, having an office in Massachusetts, secures the authority of 
such resident to the placing of a contract of insurance for a certain 
sum in pounds sterling upon the vessel, and transmits an order for 
that insurance to the New York firm; whereupon that firm, acting ac-
cording to the usual course of business of the broker, of itself, and of 
its agents in Liverpool, obtains from an insurance company in London, 
which has not been admitted to do business in Massachusetts, a policy 
of insurance for that sum upon the vessel; and the broker afterwards 
in Massachusetts, receives that policy from the New York firm, and 
sends it by mail to the owner of the vessel in Massachusetts. Nutting 
v. Massachusetts, 553.

See Railroad , 1, 2.

CONTRACT.
See Admi ral ty , 6 to 14.

CORPORATION.
When a corporation is formed in one State, and by the express terms of its 

charter it is created for doing business in another State, and business 
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is done in that State, it must be assumed that the charter contract was 
made with reference to its laws; and the liability which those laws 
impose will attend the transaction of such business. Pinney v. Nel-
son, 144.

COURT MARTIAL.
1. The rule reiterated, that civil tribunals will not revise the proceedings 

of courts martial, except for the purpose of ascertaining whether they 
had jurisdiction of the person and of the subject-matter, and whether 
though having such jurisdiction, they have exceeded their powers in 
the sentences pronounced. Carter v. McClaughry, 365.

2. Where the punishment on conviction of any military offence is left to 
the discretion of the court martial, the limit of punishment, in time 
of peace, prescribed by the President, applies to the punishment of 
enlisted men only. Ib.

3. Where the jurisdiction of the military court has attached in respect of 
an officer of the army, this includes not only the power to hear and 
determine the case, but the power to execute and enforce the sen-
tence. Ib.

4. Where the sentence is rendered on findings of guilty of several charges 
with specifications thereunder, and the President, as the reviewing au-
thority, has disapproved of the findings of guilty of some of the speci-
fications, but approved the findings of guilty of a specification or 
specifications under each of the charges, and of the charges, and the 
President does not think proper to remand the case to the court martial 
for revision, or to mitigate the sentence, or to pardon the accused, but 
approves the sentence, the judgment so rendered cannot be disturbed 
on the ground that the disapproval of some of the specifications vitiated 
the sentence. Ib.

5. In this case, Charge I was “ Conspiring to defraud the United States, in 
violation of the 60th article of war.” Charge II was “ Causing false 
and fraudulent claims to be made against the United States in viola-
tion of the 60th article of war.” These are separate and distinct 
offences and the military court was empowered to punish the accused 
as to one by fine and as to the other by imprisonment. Ib.

6. Charge III was “ Conduct unbecoming an officer and a gentleman, in 
violation of the 61st article of war.” This is not the same offence as 
the offences charged under the 60th article of war. But in view o 
articles 97 and 100, conviction of Charges I and II involves conviction 
under article 61, and the officer may be dismissed on conviction under 

either article. Ib. „
7. Charge IV was “Embezzlement, as defined in section 5488 of the e- 

vised Statutes, in violation of the 62d article of war.” Held: (a) a 
the specified crime was not mentioned in the preceding articles.
the offences of which the accused was convicted under the 60t i ar ic 
were distinct from the acts prohibited by section 5488. (b) a 
crime alleged in this charge was not covered by subdivision 9 o 
cle 60, because the embezzlement charged was not of money furnis 
or intended for the military service.” (c) Nor was the money app 1
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to a purpose prescribed by law, and it was for the court martial to de-
termine whether the crime charged was “ to the prejudice of good 
order and military discipline.” Ib.

EXTRADITION TREATIES.
1. While desertion is not a crime provided for in our ordinary extradition 

treaties with foreign nations, the arrest and return to their ships of de-
serting seamen is required by our treaty with Russia and by other trea-
ties with foreign nations. Query: Whether in the absence of a treaty, 
courts have power to order the arrest and return of seamen deserting 
from foreign ships ? Tucker v. Alexandroff, 424:.

2. While foreign troops entering or passing through our territory with the 
permission of the Executive are exempt from territorial jurisdiction, 
it is doubtful whether in the absence of a treaty or positive legislation 
to that effect, there is any power to apprehend or return deserters. Ib.

3. The treaty with Russia containing a convention upon that subject, such 
convention is the only basis upon which the Russian Government can 
lay a claim for the arrest of deserting seamen. The power contained 
in the treaty cannot be enlarged upon principles of comity to embrace 
cases not contemplated by it. Ib.

4. A treaty is to be interpreted liberally and in such manner as to carry out 
its manifest purpose. Ib.

HABEAS CORPUS.
Section 761 of the Revised Statutes provides as to habeas corpus cases that 

“the court or justice or judge shall proceed in a summary way to deter-
mine the facts of the case by hearing the testimony and arguments, and 
thereupon to dispose of the party as law and justice require; ” and this 
mandate is applicable to this court, whether exercising original or ap-
pellate jurisdicj^^. Storti v. Massachusetts, 138.

INDIANS.
See Publi c  Land , 17.

INSURANCE (FIRE).
1. The Potomac Company insured Mitchell in a sum not exceeding five 

thousand dollars on his stock of stoves and their findings, tins and tin-
ware, tools of trade, etc., kept for sale in a first-class retail stove and 
tin store in Georgetown, D. C., with a privilege granted to keep not 
more than five barrels of gasoline or other oil or vapor. The policy 
also contained the following provisions: “ It being covenanted as con-
ditions of this contract that this company . . . shall not be liable 
• . . for loss caused by lightning or explosions of any kind unless 
fire ensues, and then for the loss or damage by fire only.” “ Or if gun-
powder, phosphorus, naphtha, benzine, or crude earth or coal oils are 
kept on the premises, or if camphene, burning fluid, or refined coal or 
earth oils are kept for sale, stored or used on the premises, in quanti-
ties exceeding one barrel at any one time without written consent, or 
if the risk be increased by any means within the control ... of 
the assured, this policy shall be void.” An extra premium was charged 
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for this gasoline privilege. A fire took place in which the damage to 
the insured stock amounted to $4568.50. This fire was due to an ex-
plosion which caused the falling of the building and the crushing of 
the stock. Mitchell claimed that there was evidence of a fire in the 
back cellar which caused that explosion, and that the explosion was 
therefore but an incident in the progress of the fire, and that the com-
pany was therefore liable on the policy. The court instructed the jury 
that if there existed upon the premises a fire, and that the explosion, 
if there was an explosion, followed as an incident to that fire, then the 
loss to the plaintiff would be really occasioned by the fire, for the ex-
plosion would be nothing but an incident to fire ; but if the explosion 
were not an incident to a precedent fire, but was the origin and the 
direct cause of the loss, then there was no destruction by fire, and the 
plaintiff was not entitled to recover anything from the defendant. 
Held: (1) That it was not important to inquire whether there was any 
evidence tending to prove the existence of the alleged fire in the front 
cellar because the submission of the question to the jury wras all that 
the plaintiff could ask, and the verdict negatives its existence. (2) That 
there was no evidence of any fire in the back cellar preceding the light-
ing of the match in the front cellar. (3) That the instructions in re-
gard to gasoline as more fully set forth in the opinion of this court were 
correct. Mitchell v. Potomac Insurance Co., 42.

2. The court further charged the jury: (1) That if the loss was caused 
solely by an explosion or ignition of explosive matter, not caused by a 
precedent fire, the plaintiff cannot recover; (2) that if an explosion oc-
curred from contact of escaping vapor w'ith a match lighted and held 
by an employé of the plaintiff, and the loss resulted solely from such 
explosion, the verdict must be for the defendant; (3) that a match 
lighted and held by an employé of the plaintiff coming in contact with 
vapor and causing an explosion, is not to be considered as “ fire” with-
in the meaning of the policy. Held, that each of these instructions was 
correqt. Ib.

3. There is no error in the other extracts from the charge set forth in the 
opinion of this court. Ib.

4. Over insurance by concurrent policies on the same property tends to 
cause carelessness and fraud; and a clause in a policy rendering them 
void in case other insurance had been or should be made upon the piop- 
erty and not consented to by the insurer, is customary and reasonable. 
Northern Assurance Co. v. Grand View Building Association, 308.

5. In this case such a provision was expressly and in unambiguous terms 
contained in the policy sued on, and it was shown in the proofs of oss 
furnished by the insured, and it was found by the jury, that there was 
a policy in another company outstanding when the one sued upon in 
this case was issued; and hence the question in this case is reduce o 
one of waiver. Ib.

6. It is a fundamental rule in courts both of law and equity, that paio con 
temporaneous evidence is inadmissible to contradict or vary the teims 
of a valid written instrument, unless in cases where the contracts are 
vitiated by fraud or mutual mistake. Ib.
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7. Where a policy provides that notice shall be given of any prior or subse-
quent insurance, otherwise the policy to be void, such a provision is 
reasonable, and constitutes a condition, the breach of which will avoid 
the policy, lb.

8. Where the policy provides that notice of prior or subsequent insurance 
must be given by indorsement upon the policy, or by other writing, 
such provision is reasonable and one competent for the parties to agree 
upon, and constitutes a condition, the breach of which will avoid the 
policy. Ib.

9. Contracts in writing, if in unambiguous terms, must be permitted to 
speak for themselves, and cannot, by the courts at the instance of one 
of the parties, be altered or contradicted by parol evidence, unless in 
case of fraud or mutual mistake of facts, and this principle is applicable 
to cases of insurance contracts, lb.

10. Provisions contained in fire insurance policies that such a policy shall 
be void and of no effect if other insurance is placed on the property in 
other companies without the knowledge and consent of the insuring 
company, are usual and reasonable. Ib.

11. It is reasonable and competent for the parties to agree that such knowl-
edge and consent shall be manifested in writing, either by indorsement 
upon the policy, or by other writing, lb.

12. It is competent and reasonable for insurance companies to make it mat-
ter of condition in their policies that their agents shall not be deemed 
to have authority to alter or contradict the express terms of the poli-
cies as executed and delivered. Ib.

13. Where fire insurance policies contain provisions whereby agents may, 
by writing indorsed upon the policy or by writing attached thereto, 
express the company’s assent to other insurance, such limited grant 
of authority is the measure of the agent’s power. Ib.

14. Where such limitation is expressed in the policy, the assured is pre-
sumed to be aware of such limitation, lb.

15. Insurance companies may waive forfeiture caused by non-observance of 
such conditions. Ib.

16. Where waiver is relied upon, the plaintiff must show that the company, 
with knowledge of the facts that occasioned the forfeiture, dispensed 
with the observance of the condition, lb.

IT. Where the waiver relied on is the act of an agent, it must be shown 
either that the agent had express authority from the company, to make 
the waiver, or that the company, subsequently, with knowledge of the 
facts, ratified the action of the agent. Ib.

INSURANCE (LIFE).
The policies sued on provided for forfeiture on nonpayment of premiums, 

and as to payments subsequent to the first, which were payable in ad-
vance, for a grace of one month, the unpaid premiums to bear interest 
and to be deducted from the amount of the insurance if death ensued 
during the month. The applications, which were part of the policies, 
were dated December 12, 1893, and by them McMaster applied, in the 
customary way, for insurance on the ordinary life table, the premiums 
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to be paid annually; the company assented and fixed the annual pre* 
mium at $21, on payment of which, and not before, the policies were to 
go into effect. After the applications were filled out and signed, and 
without McMaster’s knowledge or assent, the company’s agent inserted 
therein: “Please date policy same as application;” the policies were 
issued and dated December 18, 1893, and recited that their pecuniary 
consideration was the payment in advance of the first annual premiums, 
“and of the payment of a like sum on the twelfth day of December in 
every year thereafter during the continuance of this policy.” They 
were tendered to McMaster by the company’s agent, December 26, 
1893, but McMaster’s attention was not called to the terms of this pro-
vision, and on the contrary he ‘ ‘ asked the agent if the policies were as 
represented, and if they would insure him for the period of thirteen 
months, to which the agent replied that they did so insure him and 
thereupon McMaster paid the agent the full first annual premium or the 
sum of twenty-one dollars on each policy and without reading the poli-
cies he received them and placed them away.” McMaster died Janu-
ary 18, 1895, not having paid any further premiums, and the company 
defended on the ground that the policies became forfeited January 12, 
1895, being twelve months from December' 12, 1893, with the month of 
grace added. Held that, (1) the statutes of Iowa where the insurance 
was solicited, the applications signed, the premiums paid and the 
policies delivered, govern the relation of the solicitor to the parties. 
(2) Under the circumstances plaintiff was not estopped to deny that 
McMaster requested that the policies should be in force December 12, 
1893, or, by accepting the policies, agreed that the insurance might be 
forfeited within thirteen months from December 12,1893. (3) The rule 
in respect of forfeiture that if policies of insurance are so framed as to 
be fairly open to construction that view should be adopted, if possi-
ble, which will sustain rather than forfeit the contract is applicable. 
(4) Tested by that rule these policies were not in force earlier’ than 
December 18, 1893, and as the annual premiums had been paid up to 
December 18, 1894, forfeiture could not be insisted on for any part of 
that year or of the month of grace also secured by the contracts. Mc-
Master v. New York Life Insurance Co., 25.

JUDGMENT.
The judgment of the Supreme Court of a State reversing that of the court 

below, and remanding the case for further proceedings to be had there 
in, is not a final judgment, nor is this court at liberty to consider 
whether such judgment was an actual final disposition of the merits o 
the case. The face of the judgment is the test of its finality. Hase 
tine v. Central Bank, 130.

JURISDICTION.

A. Juris dict ion  of  th e  Supre me  Court .

Rem oval  of  Cause .
1. The act of June 16, 1880, c. 243, gave the Court of Claims jurisdiction o 
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claims against the District of Columbia like the one which forms the 
subject of this action. This case was duly heard by the Court of Claims, 
and final judgment was entered in favor of the claimants. The District 
of Columbia appealed to this court, and later moved to set aside the 
judgment, and to grant a new trial, pending the decision upon which 
Congress repealed the act of June 16, 1880, and enacted that all pro-
ceedings under it should be vacated, and that no judgment rendered 
in pursuance of that act should be paid. Held, that this appeal must 
be dismissed for want of jurisdiction, and without any determination 
of the rights of the parties. District of Columbia v. Eslin, 62.

2. Although the certificate of the chief justice of a state supreme court 
that a Federal question was raised is insufficient to give this court 
jurisdiction, where such question does not appeal' in the record, it may 
be resorted to, in the absence of an opinion, to show that a Federal 
question, which is otherwise raised in the record, was actually passed 
upon by the court. Gulf & Ship Island Railroad Co. v. Hewes, 66.

3. A charter of a railroad company incorporated by an act of the legisla-
ture of Mississippi, passed in 1882, contained an exemption from all 
taxation for twenty years. The state constitution adopted in 1869 
provided that the property of all corporations for pecuniary profit, 
should be subject to taxation, the same as that of individuals, and that 
taxation should be equal and uniform throughout the State. Prior to 
the incorporation of the railroad company, the supreme court of the 
State had constructed this provision of the constitution as authorizing 
exemptions from taxation, but had declared that such exemptions were 
repealable. Held, That this court was bound by this construction of 
the Constitution, and, therefore, that the railroad company could not 
claim an irrepealable exemption in its charter. Held, also, That the 
exemption being repealable, the question whether it had in fact been 
repealed was a local and not a Federal question. Ib.

4. A ruling of a state supreme court that a repealable exemption has been 
in fact repealed by a subsequent statute, is one which turns upon the 
construction of a state law, and is not reviewable here, although if 
the exemption were irrepealable and thus constituted a contract, it 
would be the duty of this court to decide for itself whether the subse-
quent act did repeal it or impair its obligation. Ib.

5. This suit was brought in the Circuit Court of the United States for the 
Southern District of Georgia, by citizens of New York against the South-
ern Express Company a corporation of Georgia, and the Railroad Com-
mission of that State, to prevent the company from applying any of its 
moneys to meet the requirements of the War Revenue Act. of June 13, 
1898, in relation to adhesive stamps to be placed on bills of lading, etc. 
The Circuit Court having enjoined the commission from proceedings, 
appeal was taken to the Circuit Court of Appeals, which reversed that 
decree, and ordered the case to be dismissed. The case was then 
brought to this court and submitted here on February 25, 1901. On 
the 2d of March, 1901, an act was passed, (to take effect July 1, 1901), 
excluding express companies from the operation of the War Revenue 
Act of 1898. Held: (1) That no actual controversy now remains or 
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can arise between the parties. (2) That as the order of the Circuit 
Court of Appeals, directing the dismissal of the suit, accomplishes a 
result that is appropriate in view of the act of 1901, this court need 
not consider the grounds upon which the court below proceeded, nor 
any of the questions determined by it or by the Circuit Court, and that 
the judgment must be affirmed without costs in this court. Dinsmore 
v. Southern Express Co., 115.

6. The rights asserted by the claimants are embraced in three proposi-
tions, stated in the opinion of the court. The first of these proposi-
tions does not involve a Federal question, and is not reviewed in the 
opinion of the court. The second and third are as follows: “2. A 
claim that in virtue of the sale made in the mechanics’ lien suit after 
the decision of the Circuit Court of Appeals in the creditors’ suit and 
the final entry and execution of the mandate, the Pipe Works became 
the owner of the Water Works’ plant, entitled to the possession of 
the same, with a right, however, in the defendant, as a junior lien 
holder, to redeem by paying the indebtedness due the Pipe Works; 
and, 3. An assertion that if the Pipe Works had not become the owner 
of the Water Works’ plant in virtue of the sale made as stated in the 
opinion of the court, that corporation, in any event, in virtue of its 
asserted mechanics’ lien, had been vested with a paramount right as 
against the Water Supply Company, which it was the duty of a court 
of equity to enforce by compelling payment by the defendant,” present 
Federal questions, which it is the duty of this court to determine. 
National Foundry & Pipe Works v. Oconto Water Supply Co., 216.

7. It is elementary that if from the decree in a cause there be uncertainty 
as to what was really decided, resort may be had to the pleadings and 
to the opinion of the court, in order to throw light upon the subject. Ib.

8. Every claim of a Federal right asserted in this case is without merit, 
and the court below did not err. Ib.

9. The Circuit Court simply declined, in drawing the decree, to construe 
the opinions of the Circuit Court of Appeals, and deemed that it dis-
charged its duty by obeying the mandate to dismiss the bill for want 
of equity, without adding any provision which might be construed as 
adding to or taking away from either of the parties to the record any 
right which had been established in virtue of the judgment of the Cir-
cuit Court of Appeals. Ib.

10. The validity of the title claimed by Andrews & Whitcomb to have 
resulted from the sale to them in the mortgage foreclosure suit having 
been an issue and decided in the creditors’ suit, all other grounds sup 
posed to establish the invalidity of such title should have been pre 
sented in the creditors’ suit, and such as were not must be deeme to 
have been waived, and were concluded and foreclosed by the judgment 
rendered in such issue. Ib.

11. This court, on error to a state court, cannot consider an alleged e 
eral question, when it appears that the Federal right thus relied upon 
had not been, by adequate specification, called to the attention of t e 
state court, and had not been considered by it, it not being necessan y 
involved in the determination of the cause. Capital City Dairy o. v.
Ohio, 238.
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12. This court cannot interfere with the administration of justice in the 
State of Georgia because it is not within the power of the courts of that 
State to compel the attendance of witnesses who are beyond the limits 
of the State, or because the taking or use of depositions of witnesses so 
situated in criminal cases on behalf of defendants is not provided for 
by statute and may not be recognized in Georgia. Minder v. Georgia, 
559.

See Rem ova l  of  Causes , 1.

B. Juris dict ion  of  Unite d  Stat es  Circuit  Court s .
See Admi ralt y , 5.

C. Juris dict ion  of  Stat e  Court s .
The question whether, under a state statute a convicted party has a year 

in which to file a motion for a new trial, and that therefore no sentence 
can be executed on him until that time, is a question to be determined 
by the courts of the State. Storti v. Massachusetts, 138.

LIABILITY OR GUARANTY INSURANCE.
1. Where a bond insuring a bank against such pecuniary loss as it might 

sustain by reason of the fraudulent acts of its teller, contained a pro-
vision that the company would notify the insuring company on “ be-
coming aware” of the teller “being engaged in speculation or gamb-
ling,” it is the duty of the bank to give such notice, when informed 
that the teller is speculating, although, while confessing the fact of 
speculating, he asserts that he has ceased to do so. Guarantee Com-
pany v. Mechanics' Savings Bank, 402.

2. When the teller is in fact engaged in speculation and the bank is so in-
formed, it cannot recover on such a bond for losses occurring through 
his fraudulent acts after the information is received, when it has not 
notified the company of what it has heard, or made any investigation, 
but has accepted the teller’s assurance of present innocence as sufficient, 
on the mere ground that it had confidence in his integrity. Ib.

3. When at the time the teller’s bond was renewed, the books of the bank 
showed that he was a defaulter in the sum of $19,600 understated lia-
bilities, and of $3765.44 abstracted from bills receivable, both of which 
could have been detected by the taking of a trial balance or a mere 
comparison between the books kept by him and the individual ledger 
kept by another person, and by a correct footing of the notes, the bank 
is open to the charge of laches, and a certificate that the accounts of 
the teller had been examined and verified is not truthful. Ib.

4. Where it is known to the president of the bank that the insuring com-
pany regards engagements in speculation as unfavorable to an em- 
ployé’s habits, and he is informed that the employé is speculating, a 
representation by the president that he has not known or heard any-
thing unfavorable to the employé’s habits, past or present, or of any 
matters concerning him, about which the president deems it advisable 
for the company to make inquiry, is a misrepresentation. Ib.

NEWSPAPERS.
See Admi ralt y , 6 to 14.



718 INDEX.

PATENT FOR INVENTION.
Patent No. 501,537, for an improved method of repairing asphalt pavements, 

which forms the subject of controversy in this suit in this court was 
anticipated in invention, by a patent issued in France to Paul Crochet, 
June 11, 1880. United States Repair and Guarantee Co. v. Assyrian 
Asphalt Co., 591.

PHILIPPINES.
See Case s  Aff irme d  and  Foll owed , 3.

PRACTICE.
1. An agreed statement of facts which is so defective as to present, in ad-

dition to certain ultimate facts, other and evidential facts upon which 
a material ultimate fact might have been but which was not agreed 
upon or found, cannot be regarded as a substantial compliance with the 
requirements of Rev. Stat. § 649, and of Rev. Stat. § 700. Wilson v. 
Merchants' Loan & Trust Co., 121.

2. An agreed statement of facts may be the equivalent of a special verdict, 
or a finding of facts upon which a reviewing court may declare the ap-
plicable law if said agreed statement is of the ultimate facts, but if it 
be merely a recital of testimony, or evidential fact, it brings nothing 
before an appellate court for consideration. U. S. Trust Co. v. New 
Mexico, 535.

3. The certified statement of facts is insufficient, and presents nothing for 
examination. Ib.

4. There is no prejudicial error in the ruling of the court below on the ad-
mission of testimony. McKinley Creek Mining Co. v. Alaska Mining 
Co., 563.

5. Assignments of error cannot be based upon instructions given or refused 
in an equity suit. Ib.

PUBLIC LAND.

1. The deed of an Indian, who has received a patent of land providing that 
it should never be sold or conveyed by the patentee or his heirs with-
out the consent of the Secretary of the Interior, is void, and the stat-
utes of limitation do not run against the Indian or his heirs so long as 
the condition of incompetency remains; but where it appeared that by 
treaty subsequent to the deed, all restrictions upon the sales of land 
by incompetent Indians or their heirs, were removed, it was held that 
from this time the statute of limitations began to run against the grantor 
and his heirs. Schrimpscher n . Stockton, 290.

2. Even if Indians while maintaining their tribal relations are not charge-
able with laches, or failure to assert their claims within the time pie- 
scribed by the statutes, they lose their immunity when their relations 
with their tribe are dissolved and they are declared to be citizens of 
the United States. Ib.

3. A deed, valid upon its face, made by one having title to the land, and 
containing the usual covenants of warranty, when received by one pur-
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chasing the land in good faith, with no actual notice of a defect in the 
title of the grantor, constitutes color of title; and in Kansas, posses-
sion without a paper title seems to be sufficient to enable the possessor 
to set up the statute of limitations. Ib.

4. The fact that the Secretary of the Interior might thereafter declare the 
deed to be void, does not ipso facto prevent the statute from running. 
Ib.

5. The title of the Southern Pacific Railroad Company to the lands in con-
troversy in this suit was acquired by virtue of the act of July 27, 1866, 
14 Stat. 292, and the construction of the road was made under such 
circumstances as entitle the company to the benefit of the grant made 
by the eighteenth section of the act. Southern Pacific Bailroad v. 
United States, 519.

6. The settled rule of construction is that where by the same act, or by 
acts of the same date, grants of land are made to two separate com-
panies, in so far as the limits of their grants conflict by crossing or 
lapping, each company takes an equal undivided moiety of the lands 
within the conflict, and neither acquires all by priority of location or 
priority of construction. Ib.

7. It is well settled that Congress has power to grant to a corporation 
created by a State additional franchises, at least of a similar nature. Ib.

8. The grant to the Southern Pacific and that to the Atlantic and Pacific 
both took effect, and both being in preesenti, when maps were filed and 
approved, they took effect by relation as of the date of the act. Ib.

9. The United States having by the forfeiture act of July 6, 1886, become 
possessed of all the rights and interests of the Atlantic and Pacific 
Company in this grant within the limits of California, had an equal 
undivided moiety in all the odd-numbered sections which lie within 
the conflicting place-limits of the grant to the Atlantic and Pacific 
Company and of that made to the Southern Pacific Company by the 
act of July 27,1866, and the Southern Pacific Company holds the other 
equal undivided moiety thereof. Ib.

10. The locations are valid so far as they depend upon the discovery of 
gold. McKinley Creek Mining Co. v. Alaska Mining Co., 563.

11. The notices as set forth in the opinion of the court constituted a suffi-
cient location. Ib.

12. Grantees of public land take by purchase. Ib.
13. In Manuel v. Wolff, 152 U. S. 505, it was decided that a location by ah 

alien was voidable, not void, and was free from attack by any one ex-
cept the Government. Ib.

14. The sole authority to the General Land Office to issue the patent for the 
land in dispute in this case was the act of March 3, 1869, 15 Stat. 342; 
the patent was issued under that authority, and it does not admit of 
controversy that it must issue to the confirmee of Congress, viz.: the 
town of Las Vegas. Maese v. Herman, 572.

15. This court cannot assume that Congress approved the report of the 
Surveyor General unadvisedly, used the name of the town of Las Vegas 
unadvisedly, or intended primarily some other confirmee. Ib.

16. The town and its inhabitants having been recognized by Congress as 



T20 INDEX.

having rights, and such rights having been ordered to be authenticated 
by a patent of the United States, it is the duty of the Land Office to 
issue that patent, to give the town and its inhabitants the benefit of 
that authentication, and to remit all controversies about it to other 
tribunals. Ib.

17. Under the act of July 17, 1854, c. 83, 10 Stat. 304, Sioux half-breed cer-
tificates were issued to Orillie Stram, a female half-breed, authorizing 
her to select and take one hundred and sixty acres of the public lands 
of the United States, of the classes mentioned in said act. In June, 1883, 
she, through Eaton, her attorney in fact, applied at the local land 
office to locate the same on public lands of the United States, in that 
district, then unsurveyed, and filed a diagram of the desired lands suffi-
cient to designate them. Those lands were not reserved by the Gov-
ernment. Subsequently they were surveyed, and the scrip was located 
upon them, and the locations were allowed, and certificates of entry 
were issued. In 1886, Orillie Stram and her husband conveyed seven-
ninths of the land to Eaton, the defendant in error. In 1889, an oppos-
ing claim to the land having been set up, the Secretary of the Interior 
held, for reasons stated in the opinion of this court in this case, that the 
opposing claimants had no valid claim to the lands; that the improve-
ments made upon the land when it was unsurveyed, not having been 
made under the personal supervision of Orillie Stram, she had not the 
personal contact with the land required by law; that the power given to 
Eaton to locate the land, and the power given to sell it, as they operated 
as an assignment of the scrip, were in violation of the act of July 17,1854, 
and that it followed that the entry of the lands was not for the benefit of 
Orillie Stram; that the location and adjustment of the scrip to the lands 
were ineffectual; that Orillie Stram had no power to alienate oi’ contract 
for the alienation of the lands, before location of the scrip, and that the 
lands were still public lands and open to entry. This was an action to 
quiet the title, the plaintiff in error claiming adversely to Eaton. The 
scrip locations were adjudged by the district court and by the Supreme 
Court of the State of Minnesota to be valid. This court sustains that 
judgment. Midway Company v. Eaton, 602.

18. The Atlantic and Pacific Railroad Company took no title to lands with-
in the indemnity limits of its grant until the deficiency in the place 
limits had been ascertained, and the company had exercised its right of 
selection. Southern Pacific Railroad Company v. Bell, 675.

19. The Secretary of the Interior had no authority upon the filing of a plat 
in the office of the Commissioner of the General Land Office, to withdiaw 
lands lying within the indemnity limits of the grant from sale or pre-
emption; and a patent issued to a settler under the land laws, prior to 
the selection made by the railroad company, of the land in dispute as 
lieu lands, was held to be valid, notwithstanding the lands lay within 
the forty-mile strip ordered by the act to be surveyed, after the general 
route of the road had been fixed. Ib.

RAILROAD.
1. By the decrees in these cases, the Railroad Commissioner of the Common-
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wealth of Kentucky was enjoined from proceeding to fix rates under a 
certain act of the General Assembly charged to be unconstitutional, the 
ground of equity jurisdiction being threatened multiplicity of suits, and 
irreparable injury. McChord v. Louisville & Nashville Railroad Co., 483.

2. This court, being of opinion that under the Kentucky statutes the duty of 
enforcing the rates it might fix vested in the Railroad Commission, held 
that none of the alleged consequences could be availed of as threatened 
before the rates were fixed at all. Ib.

3. Section 3 of the Compiled Laws of Nebraska of 1889, c. *72, providing for 
the incorporation of railroad companies, is as follows: “Every rail-
road company, as aforesaid, shall be liable for all damages inflicted 
upon the person of passengers while being transported over its road, 
except in cases where the injury done arises from the criminal negli-
gence of the person injured, or when the injury complained of shall be 
the violation of some express rule or regulation of said road actually 
brought to his or her notice.” Held that the plaintiff in error, being a 
domestic corporation of Nebraska, accepted with its incorporation the 
liability so imposed by the laws of that State, and cannot now com-
plain of it. Chicago, Rock Island & Pacific Railway v. Zernecke, 582.

4. Where goods are carried by connecting railways, as between intermediate 
carriers, the duty of the one in possession at the end of his route is to 
deliver the goods to the succeeding carrier, or notify him of their arrival, 
and the former is not relieved of responsibility by unloading the goods 
at the end of his route and storing them in his warehouse without deliv-
ery or notice to or any attempt to deliver to his successor. Texas & 
Pacific Railway v. Reiss, 621.

5. In this case it cannot be claimed that the defendant had either actually 
or constructively delivered the cotton to the steamship company at the 
time of the fire. Ib.

6. If there be any doubt from the language used in a bill of lading, as to its 
proper meaning or construction, the words should be construed most 
strongly against the issuer of the bill. Ib.

1. In such a bill if there be any doubt arising from the language used as to 
its proper meaning and construction, the words should be construed 
most strongly against the companies. Ib.

8. It cannot reasonably be said that within the meaning of this contract the 
property awaits further conveyance the moment it has been unloaded 
from the cars. Ib.

9. The defendant at the time of the fire was under obligation as a common 
carrier, and was liable for the destruction of the cotton. Ib.

See Const it uti onal  Law , 19, 21.

REMOVAL OF CAUSES.
1. When a state court refuses permission to remove to a Federal court a 

case pending before the state court, and the Federal court orders its re-
moval, this court has jurisdiction to determine whether there was error 
on the part of the state court in retaining the case. Missouri, Kansas 
& Texas Railway Co. v. Missouri Railroad and Warehouse Commission-
ers, 53.
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2. The plaintiffs were citizens of the State of Missouri, in which this action 
was brought. The railway company was a citizen of the State of Kan-
sas. On the face of the record there was therefore diverse citizenship, 
authorizing, on proper proceedings being taken to bring it about, the 
removal of the action from the state court to the Federal court; and 
the State of Missouri is not shown to have such an interest in the re-
sult as would warrant the conclusion that the State was the real party 
in interest, and the consequent refusal of the motion for removal. Ib.

3. The test of the right to remove a case from a state court into the Circuit 
Court of the United States under section two of the act of March 3, 
1887, as corrected by the act of August 13,1888, is that it must be a case 
over which the Circuit Court might have exercised original jurisdiction 
under section one of that act. Arkansas v. Kansas & Texas Coal Co., 
185.

4. A case cannot be removed on the ground that it is one arising under the 
Constitution, laws or treaties of the United States unless that appears 
by plaintiff’s statement of his own claim, and if it does not so appear, 
the want of it cannot be supplied by any statement of the petition for 
removal or in the subsequent pleadings, or by taking judicial notice of 
facts not relied on and regularly brought into controversy. Ib.

5. Although it appears from plaintiff’s statement of his claim that it cannot 
be maintained at all because inconsistent with the Constitution or laws 
of the United States, it does not follow that the case arises under that 
Constitution or those laws. Ib.

6. A fair interpretation of the language used by the District Judge in the 
court below in granting the application for a warrant of removal from 
New York to Georgia shows that from the evidence he was of opinion 
that there existed probable cause, and that the defendants should 
therefore be removed for trial before the court in which the indictment 
was found. Greene v. Henkel, 249.

7. In proceedings touching the removal of a person indicted in another State 
from that in which he is found to that in which the indictment is found 
this court must assume, in the absence of the evidence before the court 
below, that its finding of probable cause was sustained by competent 
evidence. Ib.

8. It is not a condition precedent to taking action under Rev. Stat. § 1014 that 
an indictment for the offence should have been found. Ib.

9. The finding of an indictment does not preclude the Government, under 
Rev. Stat. § 1014, from giving evidence of a certain and definite char-
acter concerning the commission of the offence by the defendants in 
regard to acts, times, and circumstances which are stated in the indict-
ment itself with less minuteness and detail, lb.

10. Upon this writ the point to be decided is, whether the judge who made 
the order for the removal of the defendants had jurisdiction to make 
it; and if he had the question whether upon the merits he ought to 
have made it is not one which can be reviewed by means of a writ of 

habeas corpus. Ib. . .
11. The indictment in this case is prima facie good, and when a copy of it is 

certified by the proper officer, a magistrate acting pursuant to Rev.
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Stat. § 1014, is justified in treating the instrument as an indictment 
found by a competent grand jury, and is not authorized to go into evi-
dence which may show or tend to show violations of the United States 
statutes in the drawing of the jurors composing the grand jury which 
found the indictment. Ib.

12. By a removal such as was made in this case the constitutional rights of 
the defendants were in no way taken from them. Ib.

SET-OFF.

See Usur y , 1.

STATUTES.

A. Stat ute s of  th e Unit ed  Sta te s .
See Bankruptcy ; Juris dict ion  of  the  Supre me

Const itu tio nal  Law , 4; -Cour t , 5;
Cour t  Mart ial , 5; Pra ct ic e , 1;
Habe as  Corp us ; Publ ic  Land , 5,14,17.;

Rem oval  of  Cause , 3.

B. Stat e Sta tu te s .

Tennessee. See Const it uti onal  Law , 1.
Kansas. See Const it uti onal  Law , 2.
Ohio. ' See Const itut ional  Law , 8.
New York. See Cons ti tu ti ona l  Law , 11.
Massachusetts. See Const it uti onal  Law , 23.
Kentucky. See Cons tit ut iona l  Law , 17;

Rail roa d , 2.

TAX AND TAXATION.
1. A privilege tax upon a railroad corporation is a tax upon property. 

Gulf & Ship Island Railroad Co. v. Ilewes, 62.
2. Edward P. Gallup, a resident in the State of New Hampshire, acted as 

the executor of the will of William P. Gallup, deceased, of the county 
of Marion in the State of Indiana. He was served with notice, under 
sections 8560 and 8587 of the Revised Statutes of Indiana, of an inten-
tion of the county auditor in that county to add to the list of the tax-
able personal property in his possession as executor, and was required 
to appear and show cause why that should not be done. The Supreme 
Court of Indiana held, against his objection, that he was at the time 
that the proceeding by the auditor began, an official resident of Marion 
County, and was therefore within the express terms of the statute. 
Held that this was a construction or application of the statute to the 
case in hand which was binding on this court. Gallup n . Schmidt, 300.

3. The method followed by the auditor in assessing the additional taxes 
was, perhaps, open to criticism, but was approved by the Circuit and 
Supreme Courts of the State, and presents no question over which this 
court has jurisdiction, Ib.
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4. There was no invalidity in the fact of additional assessments. U. 8. 
Trust Co. v. New Mexico, 535.

5. The filing of the intervening petition and the final adjudication thereon 
were in time. Ib.

6. That the receiver had been discharged before final proceedings were 
had, is immaterial. Ib.

7. The Santa Fe Company cannot claim that it was misled, in any way, as 
to its liability for these taxes. Ib.

8. No order was necessary for retaking possession. Ib.
9. The property was sufficiently described in the decree, and it must be 

assumed that the testimony warranted the description. Ib.
10. Until there was an identification of the property subject to taxation, 

and a determination of the amount of taxes due, it would be inequita-
ble to charge penalties for non-payment. Ib.

11. There was no error in refusing interest prior to the decree. Ib.
See Const itut ional  Law , 16.

TRADE-MARK.
This was a controversy relating to a trade-mark for protective paint for 

ship’s bottoms. The court held: (1) That no valid trade-mark was 
proved on the part of the Rahtjen’s Company in connection with paint 
sent from Germany to their agents in the United States, prior to 1873, 
when they procured a patent in England for their composition; (2) That 
no right to a trade-mark which includes the word’“ patent,” and which 
describes the article as “patented,” can arise when there has been no 
patent; (3) That a symbol or label claimed as a trade-mark, so consti-
tuted or worded as to make or contain a distinct assertion which is 
false, will not be recognized, and no right to its exclusive use can be 
maintained; (4) That of necessity when the right to manufacture be-
came public, the right to use the only word descriptive of the article 
manufactured became public also; (5) That no right to the exclusive 
use in the United States of the words “Rahtjen’s Compositions” has 
been shown. Holzapfel's Compositions Co. v. Rahtjen’s American Com-
position Co., 1.

TREATIES.
The treaty of February 26, 1871, between the United States and Italy only 

requires equality of treatment, and that the same rights and privileges 
be accorded to a citizen of Italy that are given to a citizen of the United 
States under like circumstances, and there is nothing in the petition 
tending to show such lack of equality. Storti v. Massachusetts, 138.

See Extr adition  Tre at ie s .

USURY.
1. In an action upon a note given to a national bank, the maker cannot set 

off, or obtain credit for, usurious interest paid in cash upon the renew-
als of such note, and others of which it was a consolidation. Haseltine 
v. Central Bank (No. 2), 132.
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2. In cases arising under the second clause of Rev. Stat. sec. 5198, the per-
son by whom the usurious interest has been paid can only recover the 
same back in an action in the nature of an action of debt. The remedy 
given by the statute is exclusive. Ib.

WAGES.
See Const itut ional  Law , 1.
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