
DOTTING v. KANSAS CITY STOCK YARDS CO. &c. T9

Statement of the Case.

DOTTING v. KANSAS CITY STOCK YARDS COM-
PANY AND THE STATE OF KANSAS.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE 

DISTRICT OF KANSAS.

No. 1. Argued November 14, 15,1899. Re-argued, January 23, 24,1901, before a full bench. 
Decided November 25,1901.

The Statute of Kansas of March 3, 1897, entitled “ An act defining what 
shall constitute public stock yards, defining the duties of the person or 
persons operating the same, and regulating all charges thereof, and re-
moving restrictions in the trade of dead animals, and providing penalties 
for violations of this act,” is in violation of the Fourteenth Amendment 
of the Constitution of the United States, in that it applies only to the 
Kansas City Stock Yards Company, and not to other companies or cor-
porations engaged in like business in Kansas, and thereby denies to that 
company the equal protection of the laws.

In  March, 1897, Charles U. Cotting, a citizen of the State of 
Massachusetts, filed in the Circuit Court of the United States 
for the District of Kansas a bill of complaint against the Kansas 
City Stock Yards Company, a corporation of the State of Kan-
sas, and certain officers of that company, and Louis C. Boyle, 
Attorney General of the State of Kansas. A few days later, 
Francis Lee Higginson, a citizen of the State of Massachusetts, 
filed a bill of complaint in the same court and against the same 
parties.

These suits were subsequently ordered by the court to be con-
solidated, and were thereafter proceeded in as one.

The plaintiffs respectively alleged that they were stockholders 
0 the Kansas City Stock Yards Company, and that the suits 
were brought in their own behalf and that of other stockholders 
avmg a like interest, who might thereafter join in theprosecu- 
ion thereof. The main purpose of the suits was to have de- 

c are invalid a certain act of the legislature of the State of 
whTk approved March 3> 1897, entitled “An act defining 
w a s all constitute public stock yards, defining the duties of
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the person or persons operating the same, and regulating all 
charges thereof, and removing restrictions in the trade of dead 
animals, and providing penalties for violations of this act.”

A temporary restraining order was granted, and subsequently 
a motion for a preliminary injunction was made. Pending that 
motion the court appointed a special master, with power to take 
testimony and report the same with his findings, as to all mat-
ters and things in issue upon the hearing of the preliminary 
injunction prayed for. 79 Fed. Rep. 679. On August 24,1897, 
the special master filed his report. On October 4,1897, the 
motion for a preliminary injunction was heard on affidavits, 
the master’s report, exceptions thereto on behalf of both parties, 
and arguments of counsel. The motion was refused, and the 
restraining order, which had remained in force in the meantime, 
was set aside. 82 Fed. Rep. 839.

A stipulation was thereupon entered into that the defendants 
should forthwith file their answers to the bills; that replications 
thereto should be immediately filed, and that the cases, thus put 
at issue, should be heard on final hearing, upon the pleadings, 
proofs, master’s report and exhibits, without further testimony 
from either party.

On October 28,1897, after argument, the court dismissed the 
bills of complaint. 82 Fed. Rep. 850. In the opinion of Circuit 
Judge Thayer there was the following order, which was also 
embodied in the final decree:

“The great importance of the questions involved in these 
cases will doubtless occasion an appeal to the Supreme Court of 
the United States, where they will be finally settled and deter-
mined. If, on such appeal, the Kansas statute complained o 
should be adjudged invalid for any reason, and in the meantime 
the statutory schedule of rates should be enforced, the stoc 
yards company would sustain a great and irreparable loss. 
Under such circumstances, as was said in substance by the u 
preme Court in Hovey v. McDonald, 109 U. S. 150, 161, 18 
the right and duty of the trial court to maintain, if possi e, 
the status quo pending an appeal, if the questions at issue ar© 
involved in doubt; and equity rule 93 was enacted in recognition 
of that right. The court is of opinion that the cases at bar aw
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of such moment and the questions at issue so balanced with 
doubt, as to justify and require an exercise of the power in ques-
tion. Therefore, although the bills will be dismissed, yet an 
order will at the same time be entered restoring and continuing 
in force the injunction which was heretofore granted for the 
term of ten days, and if in the meantime an appeal shall be 
taken, such injunction will be continued in force until the appeal 
is heard and determined in the Supreme Court of the United 
States: provided that, in addition to the ordinary appeal bond, 
the Kansas City Stock Yards Company shall make and file in 
this court its bond in the penal sum of $200,000, payable to the 
clerk of this court and his successors in office, for the benefit 
of whom it may concern, conditioned that in the event of the 
decree dismissing the bills is affirmed, it will, on demand, pay 
to the party or parties entitled thereto all overcharges for yard-
ing and feeding live stock at its stock yards in Kansas City, 
Kansas, and Kansas City, Missouri, which it may have exacted 
in violation of sections 4 and 5 of the Kansas statute relative to 
stock yards, approved March 3, 1897, since an injunction was 
first awarded herein, to wit, on April —, 1897; and that it will 
in like manner pay such overcharges, if any, as it may continue 
to exact in violation of said statute during the pendency of the 
appeal; said obligation to become void if the statute in question 
shall be pronounced invalid by the Supreme Court.” 82 Fed. 
Rep. 857.

On November 4,1897, an appeal was duly taken and allowed 
to this court.

Subsequently, Louis C. Boyle’s term of office as Attorney 
eneral having expired, his successor, A. A. Godard, was sub-

stituted as a party defendant.
The act of the legislature of the State of Kansas is in the 

tollowing terms:
st s^oc^ yards within this State, into which live

oc is received for the purpose of exposing or having the same 
pose or sale or feeding, and doing business for a compen- 
on, an which for the preceding twelve months shall have 
an average daily receipt of not less than one hundred head 

vo l . clxx xii i-—6
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of cattle, or three hundred head of hogs, or three hundred head 
of sheep, are hereby declared to be public stock yards.

“ Sec . 2. Any person, company, or corporation owning or 
operating any public stock yard or stock yards in this State is 
hereby declared to be a public stock yards operator, whether 
living or being within this State or not.

“ Sec . 3. Every such public stock yards operator or operators 
shall annually, on the 31st day of December of each year, file 
with the secretary of State, an itemized statement certified and 
sworn to, setting forth the number of head of cattle, calves, 
sheep, hogs, horses and mules received in his or their public 
stock yards during the year next preceding.

“ Sec . 4. It shall be unlawful for the owners, proprietors, or 
the employés of the owners or proprietors of any such public 
stock yards within this State, to charge for driving, yarding, 
watering, and weighing of stock, greater prices than the fol-
lowing : For driving, yarding, watering and weighing of cattle, 
15 cents per head ; calves, 8 cents per head ; hogs, 6 cents per 
head ; sheep, 4 cents per head ; and there shall be but one 
yardage charged.

“ Sec . 5. It shall be unlawful for the owner, owners, or pro-
prietors, or their employés, of any such stock yards within 
this State, to sell and deliver at the rate of less than two thou-
sand pounds for a ton of hay, or any part thereof, the same to 
be of good quality, or to charge for or to sell the same at more 
than one hundred per cent above the average market price, or 
value of such hay upon the markets of the towns or cities wherein 
such stock yards are located, upon the day preceding such e 
and delivery ; and it shall also be unlawful for any such owners, 
or proprietors, or employés, to sell and deliver less than seven y 
pounds of corn in the ear for a bushel, or less than fi ty six 
pounds of shelled corn for a bushel or to charge for or to se 
the same at more than one hundred per cent above the ave1^ 
market price or value of such ear corn or shelled corn on 
markets of the towns or cities wherein said stock yar s ai^ 
located, on the day next preceding such sale and delivery, 
feed not above named shall be sold for no greater per cen 
profit than hereinbefore provided.
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“ Seo . 6. It shall be unlawful for the owners or proprietors 
of any stock yards to prohibit the owner or owners, or the rep-
resentatives of any owner or owners of any dead stock in such 
yard or yards from selling such dead stock to any person or 
persons.

“ Sec . 7. That any person or persons violating any of the 
provisions of this act shall be deemed guilty of a misdemeanor 
and upon conviction thereof, shall be fined for the first offence 
not more than one hundred dollars; for the second offence not 
less than one hundred dollars nor more that two hundred dol-
lars ; and for the third offence not less than two hundred dollars 
nor more than five hundred dollars and by imprisonment in the 
county jail not exceeding six months for each offence; and for 
each subsequent offence he or they shall be fined in any sum 
not less than one thousand dollars and by imprisonment in the 
county jail not less than six months.

“ Sec . 8. It is hereby made the duty of the attorney general 
to prosecute all violations of the provisions of this act.

“ Sec . 9. All acts or parts of acts in conflict with this act 
are hereby repealed.

“ Sec . 10. This act shall take effect and be in force from and 
after its publication in the official state paper.” Laws of 
Kansas, 1897, chap. 240, p. 448.

■ 4/r. William D. Guthrie and Mr. B. P. Waggener for ap-
pellants. Mr. Albert II. Horton was on their brief.

Mr. A. A. Godard for appellees. Mr. B. H. Tracy was on 
his brief.

Mr . Just ice  Brew er , after making the above statement, de- 
ivered the following opinion, and announced the conclusion 

and judgment of the court.

e learned Circuit Judge, in deciding the case, appreciated 
. e importance of the questions involved, and although deny-
ing t e relief sought by the plaintiffs, exercised his power of 
on inuing the restraining order until such time as these ques-
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tions could be determined. Twice has this case been argued 
before us. We have had the benefit of able arguments and 
elaborate briefs of distinguished counsel. That the questions 
are difficult of solution no one reading the following statement 
will we think doubt.

It has been wisely and aptly said that this is a government 
of laws and not of men ; that there is no arbitrary power lo-
cated in any individual or body of individuals; but that all in 
authority are guided and limited by those provisions which the 
people have, through the organic law, declared shall be the 
measure and scope of all control exercised over them.

We shall not attempt to determine all the questions presented, 
and yet it is fitting that we should state them, and some of the 
reasons urged in support of their decision one way or the other.

The first we notice is the principal matter in respect to which 
testimony was offered, which has been most largely discussed 
by counsel on both sides, and that is the validity of the reduc-
tion in the charges of the stock yards company made by the 
act in question. Has the State the power to legislate on this 
matter, and, if so, can its legislation be upheld ?

In JYunn n . Illinois, 94 U. S. 113, it was held that the State 
had power to fix the maximum charges for the storing of gram 
in warehouses in Chicago, the court saying (p. 126):

“ Property does become clothed with a public interest when 
used in a manner to make it of public consequence and affect 
the community at large. When, therefore, one devotes his 
property to the use in which the public has an interest, he, m 
effect, grants to the public an interest in that use, and mus 
submit to be controlled by the public for the common goo o 
the extent of the interest he has thus created. He may wi 
draw his grant by discontinuing the use, but so long as he mam 
tains the use he must submit to the control.”

While there was a division of opinion in the court, ye 
doctrine thus stated received the assent of a majority o i 
members and has been reaffirmed since, although accom panic 
by a constant dissent. Budd v. New York, 143 U. • ’
Brass v. Stoeser, 153 IT. S. 391. See also the following ca 
in state courts; People v. Budd, 117 N. Y. 1» .¿a
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Michigan Southern Railway v. Cincinnati, Sandusky <&c. Rail-
way, 30 Ohio St. 604; State v. Columbus Gas Light Coke Co., 
34 Ohio St. 572; Davis v. The State, 68 Alabama, 58; Baker 
y. The State, 54 Wisconsin, 368 ; Nash v. Page, 80 Kentucky, 539 ; 
Girard Point Storage Co. v. Southwark Co., 105 Penn. St. 248; 
Sawyer v. Davis, 136 Mass. 239; BrecKbill v. Randall, 102 Indi-
ana, 528; Delaware, Lackawanna &c. Railroad Co. v. Central 
Stock Yard Co., 45 N. J. Eq. 50.

These decisions go beyond but are in line with those in which 
was recognized the power of the State to regulate charges for 
services connected with any strictly public employment, as, for 
instance, in the matter of common carriage, supply of water, 
gas, etc. Spring Valley Water Works v. Schottler, 110 IT. S. 
347; Railroad Commission Cases, 116 IT. S. 307; Wabash, St. 
Louis Pacific Railway v. Illinois, 118 IT. S. 557; Dow v. 
Beidelman, 125 U. S. 680; Chicago, Milwaukee <&c. Railway 
v. Minnesota, 134 IT. S. 418; Chicago <& Grand Trunk Rail-
way v. Wellman, 143 IT. S. 339; Reagan v. Farmer^ Loan <& 
Trust Co., 154 IT. S. 362; St. Louis c& San Francisco Railway 
v. Gill, 156 IT. S. 649; Covington c&c. Turnpike Co. v. Sand-
ford, 164 IT. S. 578; Smyth v. Ames, 169 IT. S. 466 ; San Diego 
Land Go. v. National City, 174 IT. S. 739; Chicago, Milwaukee

St. Paul Railway v. Tompkins, 176 IT. S. 167.
Tested by the rule laid down in Munn n . Illinois, it may be 

conceded that the State has the power to make reasonable reg-
ulation of the charges for services rendered by the stock yards 
company. Its stock yards are situated in one of the gateways 
o commerce, and so located that they furnish important facil-
ities to all seeking transportation of cattle. While not a com-
mon carrier, nor engaged in any distinctively public employ- 

i8 a work in which the public has an interest, 
an , t erefore, must be considered as subject to governmental 
regulation.

But to what extent may this regulation go? Is there no 
^mt beyond which the State may not interfere with the charges 

services either of those who are engaged in performing some 
Pu ic service, or of those who, while not engaged in such ser- 

ave yet devoted their property to a use in which the pub-
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lie has an interest ? And is the extent of governmental regula-
tion the same in both of these classes of cases ?

In Munn v. Illinois^ one of the latter class, in which the 
power of governmental regulation was affirmed, it was said 
(p. 125):

“ From this it is apparent that down to the time of the adop-
tion of the Fourteenth Amendment, it was not supposed that 
statutes regulating the use, or even the price of the use, of priv-
ate property necessarily deprived an owner of his property with-
out due process of law. Under some circumstances they may, 
but not under all.”

In Budd v. JWew York it was not charged or shown that the 
rates prescribed by the legislature were unreasonable, and the 
only question was the power of the legislature to interfere at 
all in the matter. The same is true of Brass v. Stoesefr, in which 
nothing was presented calling for any consideration of the test 
of reasonableness, or of a limit to the legislative power.

As to those cases in which governmental regulation of charges 
was in respect to parties doing some public service the follow-
ing is a resume of the decisions. In Spring Valley Water Works 
v. Schottler it was said (p. 354):

“ What may be done if the municipal authorities do not exer-
cise an honest judgment, or if they fix upon a price which is 
manifestly unreasonable, need not now be considered, for that 
proposition is not presented by this record. The objection here 
is not to any improper prices fixed by the officers, but to their 
power to fix prices at all.”

In Railroad Commission Cases (p. 331):
“ From what has thus been said it is not to be inferred that 

this power of limitation or regulation is itself without liinit. 
This power to regulate is not a power to destroy, and limitation 
is not the equivalent of confiscation. Under pretence of regu 
lating fares and freights the State cannot require a railroad cor 
poration to carry persons or property without reward; nei 
can it do that which in law amounts to a taking of private prop- 
erty for public use without just compensation or withou u 
process of law.”

In Wabash Railway Co. v. Illinois nothing was said a ec
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ing the question of the extent of the power of the legislature. 
In Dow v. Beidelman the quotation heretofore made from the 
Railroad Commission Cases was quoted with approval. In Chi-
cago, Milwaukee c& /Si. Paul Ry. Co. v. Minnesota, the same 
passage was quoted, and it was added (p. 458):

“ If the company is deprived of the power of charging reason-
able rates for the use of its property, and such deprivation takes 
place in the absence of an investigation by judicial machinery, 
it is deprived of the lawful use of its property, and thus, in sub-
stance and effect, of the property itself, without due process of 
law and in violation of the Constitution of the United States; 
and in so far as it is thus deprived, while other persons are per-
mitted to receive reasonable profits upon their invested capital, 
the company is deprived of the equal protection of the laws.”

In Chicago dec. Railway Co. v. Wellman it was said (p. 344): 
“The legislature has power to fix rates, and the extent of ju-

dicial interference is protection against unreasonable rates.”
In Reagan n . Farmer^ Loan d? Trust Co. (p. 399):
“The equal protection of the laws which, by the Fourteenth 

Amendment, no State can deny to the individual, forbids legis-
lation, in whatever form it may be enacted, by which the prop-
erty of one individual is, without compensation, wrested from 
him for the benefit of another, or of the public. This, as has 
been often observed, is a government of law, and not a govern-
ment of men, and it must never be forgotten that under such a 
government, with its constitutional limitations and guarantees, 
t e f°rms of law and the machinery of government, with all 
t eir reach and power, must in their actual workings stop on 

e hither side of the unnecessary and uncompensated taking 
leg ll^lHd ”U aUy Pr^va^e ProPerty, legally acquired and

And again (p. 412):
, unaecessary decide, and we do not wish to be under- 

o as aying down as an absolute rule, that in every case a 
ure o produce some profit to those who have invested their 

nn 1114 e ^^ding a road is conclusive that the tariff is 
j  unr eas ona ^e - And yet justice demands that every 

ou receive some compensation for the use of his money
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or property, if it be possible without prejudice to the rights of 
others. There may be circumstances which would justify such 
a tariff; there may have been extravagance and a needless ex-
penditure of money; there may be waste in the management 
of the road; enormous salaries, unjust discrimination as be-
tween individual shippers, resulting in general loss. The con-
struction may have been at a time when material and labor 
were at the highest price, so that the actual cost far exceeds 
the present value; the road may have been unwisely built, in 
localities where there is no sufficient business to sustain a road. 
Doubtless, too, there are many other matters affecting the rights 
of the community in which the road is built as well as the rights 
of those who have built the road.”

In St. Louis <& San Francisco Ry. Co. v. Gill is this language 
(p.657):

“ This court has declared, in several cases, that there is a 
remedy in the courts for relief against legislation establishing 
a tariff of rates which is so unreasonable as to practically de-
stroy the value of property of companies engaged in the carry-
ing business.”

In Covington &c. Turnpike Co. v. Sandford (pp. 596-7):
“ The legislature has the authority, in every case, where its 

power has not been restrained by contract, to proceed upon 
the ground that the public may not rightfully be required to 
submit to unreasonable exactions for the use of a public hig - 
way established and maintained under legislative authority, 
a corporation cannot maintain such a highway and earn divi 
dends for stockholders, it is a misfortune for it and them whic 
the Constitution does not require to be remedied by imposing 
unjust burdens upon the public. So that the right of the pu 
lie to use the defendant’s turnpike upon payment of such to s 
as in view of the nature and value of the service rendere y 
the company are reasonable is an element in the general inquiry 
whether the rates established by law are unjust and unreaso i 
able. That inquiry also involves other considerations, sue , o 
instance, as the reasonable cost of maintaining the road in go 
condition for public use and the amount that may have 
really and necessarily invested in the enterprise. In s or , ea
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case must depend upon its special facts; and when a court, 
without assuming itself to prescribe rates, is required to deter-
mine whether the rates prescribed by the legislature for a cor-
poration controlling the public highway are, as an entirety, so 
unjust as to destroy the value of its property for all the pur-
poses for which it was acquired, its duty is to take into consid-
eration the interests both of the public and of the owner of the 
property, together with all other circumstances that are fairly 
to be considered in determining whether the legislature has, 
under the guise of regulating rates, exceeded its constitutional 
authority, and practically deprived the owner of property with-
out due process of law.”.

In Smyth v. Ames, after an elaborate discussion of the ques-
tion of rates and the power of the legislature in respect thereto, 
it was said (pp. 546, 547) :

“ We hold, however, that the basis of all calculations as to 
the reasonableness of rates to be charged by a corporation 
maintaining a highway under legislative sanction must be the 
fair value of the property being used by it for the convenience 
of the public. And in order to ascertain that value, the origi-
nal cost of construction, the amount expended in permanent 
improvements, the amount and market value of its bonds and 
stock, the present as compared with the original cost of con-
struction, the probable earning capacity of the property under 
particular rates prescribed by statute and the sum required to 
meet operating expenses, are all matters for consideration, and 
are to be given such weight as may be just and right in each 
case. We do not say that there may not be other matters to 

e regarded in estimating the value of the property. What 
e company js entitled to ask is a fair return upon the value 

° . empl°ys for the public convenience. On the
o er and, what the public is entitled to demand is that no 

ore e exacted from it for the use of a public highway than 
e services rendered by it are reasonably worth.”

DiegoLand Go- v- National City (p. 757):
in a 6, Con^en^on of the appellant in the present case is that 

a*ying what are just rates the court should take into 
era ion the cost of its plant; the cost per annum of oper-
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ating the plant, including interest paid on money borrowed 
and reasonably necessary to be used in constructing the same; 
the annual depreciation of the plant from natural causes result-
ing from its use; and a fair profit to the company over and 
above such charges for its services in supplying the water to 
consumers, either by way of interest on the money it has ex-
pended for the public use, or upon some other fair and equi-
table basis. Undoubtedly, all these matters ought to be taken 
into consideration, and such weight be given them, when rates 
are being fixed, as under all the circumstances will be just 
to the company and to the public. The basis of calculation 
suggested by the appellant is, however, defective in not requir-
ing the real value of the property and the fair value in them-
selves of the services rendered to be taken into consideration. 
What the company is entitled to demand, in order that it may 
have just compensation, is a fair return upon the reasonable 
value of the property at the time it is being used for the pub-
lic. The property may have cost more than it ought to have 
cost, and its outstanding bonds for money borrowed and which 
went into the plant may be in excess of the real value of the 
property. So that it cannot be said that the amount of such 
bonds should in every case control the question of rates, al-
though it may be an element in the inquiry as to what is, all 
the circumstances considered, just both to the company and to 
the public.”

And also affirming the limits of judicial interference wit 
legislative action (p. 754):

“ But it should also be remembered that the judiciary oug 
not to interfere with the collection of rates established under 
legislative sanction unless they are so plainly and palpably un 
reasonable as to make their enforcement equivalent to the ta ng 
of property for public use without such compensation as under a 
the circumstances is just both to the owner and to the pu 1C! 
that is, judicial interference should never occur unless the case 
presents, clearly and beyond all doubt, such a flagrant at c 
upon the rights of property under the guise of regulations as o 
compel the court to say that the rates prescribed will necessan y
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have the effect to deny just compensation for private property 
taken for the public use.”

Nothing was said in Chicago dec. Ry. Co. v. Tompkins throw-
ing any light upon the questions heretofore referred to.

In the light of these quotations, this may be affirmed to be 
the present scope of the decisions of this court in respect to the 
power of the legislature in regulating rates: As to those in-
dividuals and corporations who have devoted their property to 
a use in which the public has an interest, although not engaged 
in a work of a confessedly public character, there has been no 
further ruling than that the State may prescribe and enforce 
reasonable charges. What shall be the test of reasonableness 
in those charges is absolutely undisclosed.

As to parties engaged in performing a public service, while 
the power to regulate has been sustained, negatively the court 
has held that the legislature may not prescribe rates which, if 
enforced, would amount to a confiscation of property. But it 
has not held affirmatively that the legislature may enforce rates 
which stop only this side of confiscation and leave the prop-
erty in the hands and under the care of the owners without any 
remuneration for its use. It has declared that the present value 
of the property is the basis by which the test of reasonableness 
is to be determined, although the actual cost is to be considered, 
and that the value of the services rendered to each individual is 
also to be considered. It has also ruled that the determination 
of the legislature is to be presumed to be just, and must be upheld 
an ess it clearly appears to result in enforcing unreasonable and 
unjust rates.

In this case, as heretofore indicated, a volume of testimony 
as been taken, mainly upon the question of the cost and value 

o t e stock yards and the effect upon the income of the com- 
Pa^y by reason of the proposed reduction. This testimony was 
a en before a master, with instructions to report the cost of 

e stock yards, the present value of the property, the receipts 
an expenditures thereof, the manner of operation, and such 

er matters as might be pertinent for a determination of the 
ase. tated in general terms, his findings were that the value 

e property used for stock yard purposes, including the value
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of certain supplies of feed and materials which were on hand 
December 31, 1896, is $5,388,003.25; that the gross income 
realized by the stock yards company during the year 1896, 
which was taken as representing its average gross income, was 
$1,012,271.22. The total expenditures of the company for all 
purposes during the same period amounted to $535,297.14—thus 
indicating a net income for the year of $476,974.08. The court, 
however, increased the estimate of the net income by adding to 
the expenditures the sum of $113,584.65, expended in repairs 
and construction, thus placing the net income at the amount of 
$590,558.73. If the rates prescribed by the Kansas statute for 
yarding and feeding stock had been in force during the year 
1896 the income of the stock yards company would have been re-
duced that year $300,651.77, leaving a net income of $289,916.96. 
This would have yielded a return of 5.3 per cent on the value 
of property used for stock yard purposes, as fixed by the master. 
Or, if the capital stock be taken, after deducting therefrom such 
portion thereof which represents property not used for stock 
yard purposes, the return would be 4.6 per cent.

Counsel for appellants challenge the correctness of these find-
ings, and seek to show by a review of the testimony that no 
such per cent of return on the real value of the investment 
would be received by the company in case the proposed reduc-
tion is put into effect. But without stopping to enter into the 
inquiry suggested by their contention, it is enough for our 
present purpose to state in general the conclusions of the mas-
ter and the court.

On the other hand, it is shown by the findings, approved y 
the court, that the prices charged in these stock yards are no 
higher, and in some respects lower, than those charged in any 
other stock yards in the country, and finding 37 is

uThe other stock yards heretofore enumerated are opera e 
generally in the same manner as those at Kansas City, an 
there is and was for a long time prior to March 12,1897, active 
and growing competition among their owners to attract an 
secure to each the shipment of live stock from competitive er 
ritories. Kansas City is the greatest stocker and feeder mar e 
in the world, and while Chicago exceeds it as a general mar e,
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yet, because of the expense of transportation from Kansas City 
there, and the loss in weight by shrinkage during such trans-
portation, the live stock shipped to and sold at Kansas City 
in 1896 realized for its owners more than $1,500,000 in excess 
of the amount which would have been realized if forwarded 
from Kansas City to and sold on the Chicago market.”

Now, in the light of these decisions and facts, it is insisted 
that the same rule as to the limit of judicial interference must 
apply in cases in which a public service is distinctly intended 
and rendered and in those in which without any intent of pub-
lic service the owners have placed their property in such a 
position that the public has an interest in its use. Obviously 
there is a difference in the conditions of these cases. In the 
one the owner has intentionally devoted his property to the 
discharge of a public service. In the other he has placed his 
property in such a position that willingly or unwillingly the 
public has acquired an interest in its use. In the one he delib-
erately undertakes to do that which is a proper work for the 
State. In the other, in pursuit of merely private gain, he has 
placed his property in such a position that the public has be-
come interested in its use. In the one it may be said that he 
voluntarily accepts all the conditions of public service which 
attach to like service performed by the State itself. In the 
other that he submits to only those necessary interferences and 
regulations which the public interests require. In the one he 
expresses his willingness to do the work of the State, aware that 
the State in the discharge of its public duties is not guided 
th 6 a <lues^0n Profit. It may rightfully determine 

at the particular service is of such importance to the public 
a it may be conducted at a pecuniary loss, having in view a 

arger general interest. At any rate, it does not perform its 
services with the single idea of profit. Its thought is the gen-
era public welfare. If in such a case an individual is willing 
o un ertake the work of the State, may it not be urged that 

an Wha meaSUre Su^jects himself to the same rules of action, 
hat if the body which expresses the judgment of the State 

at particular services should be rendered without 
e is not at liberty to complain ? While we have said
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again and again that one volunteering to do such services can-
not be compelled to expose his property to confiscation, that 
he cannot be compelled to submit its use to such rates as do 
not pay the expenses of the work, and therefore create a con-
stantly increasing debt which ultimately works its appropria-
tion, still is there not force in the suggestion that as the State 
may do the work without profit, if he voluntarily undertakes 
to act for the State he must submit to a like determination as to 
the paramount interests of the public?

Again, wherever a purely public use is contemplated the State 
may and generally does bestow upon the party intending such use 
some of its governmental powers. It grants the right of emi-
nent domain by which property can be taken, and taken not at 
the price fixed by the owner, but at the market value. It thus 
enables him to exercise the powers of the State, and exercising 
those powers and doing the work of the State is it wholly un-
fair to rule that he must submit to the same conditions which 
the State may place upon its own exercise of the same powers 
and the doing of the same work ? It is unnecessary in this 
case to determine this question. We simply notice the argu-
ments which are claimed to justify a difference in the rule as 
to property devoted to public uses from that in respect to prop-
erty used solely for purposes of private gain, and which only 
by virtue of the. conditions of its use becomes such as the pub-
lic has an interest in.

In reference to this latter class of cases, which is alone the 
subject of present inquiry, it must be noticed that the individ-
ual is not doing the work of the State. He is not using his 
property in the discharge of a purely public service. He ac-
quires from the State none of its governmental powers. His 
business in all matters of purchase and sale is subject to t e 
ordinary conditions of the market and the freedom of contrac ■ 
He can force no one to sell to him, he cannot prescribe the price 
which he shall pay. He must deal in the market as others ea , 
buying only when he can buy and at the price at which t e 
owner is willing to sell, and selling only when he can n a 
purchaser and at the price which the latter is willing to pay- 
If under such circumstances he is bound by all the con itions
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of ordinary mercantile transactions he may justly claim some 
of the privileges which attach to' those engaged in such trans-
actions. And while by the decisions heretofore referred to he 
cannot claim immunity from all state regulation he may right-
fully say that such regulation shall not operate to deprive him 
of the ordinary privileges of others engaged in mercantile 
business.

Pursuing this thought, we add that the State’s regulation of 
his charges is not to be measured by the aggregate of his prof-
its, determined by the volume of business, but by the question 
whether any particular charge to an individual dealing with 
him is, considering the service rendered, an unreasonable exac-
tion. In other words, if he has a thousand transactions a day 
and his charges in each are but a reasonable compensation for 
the benefit received by the party dealing with him, such charges 
do not become unreasonable because by reason of the multitude 
the aggregate of his profits is large. The question is not how 
much he makes out of his volume of business, but whether in 
each particular transaction the charge is an unreasonable exac-
tion for the services rendered. He has a right to do business. 
He has a right to charge for each separate service that which 
is reasonable compensation therefor, and the legislature may not 
deny him such reasonable compensation, and may not interfere 
simply because out of the multitude of his transactions the amount 
of his profits is large. Such was the rule of the common law 
even in respect to those engaged in a quasi public service inde-
pendent of legislative action. In any action to recover for an 
excessive charge, prior to all legislative action, who ever knew 
0 an inquiry as to the amount of the total profits of the party 
ma ing the charge? Was not the inquiry always limited to 

e particular charge, and whether that charge was an unrea-
sonable exaction for the services rendered ? As said by Mr. 
pUSgCg9^ra^e^’ Transportation Co. v. Parkersburg, 107

t is also obvious that since a wharf is property and wharf-
age is a charge or rent for its temporary use, the question whether 

e owner derives more or less revenue from it, or whether more 
or ess than the cost of building and maintaining it, or what dis-
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position he makes of such revenue, can in no way concern those 
who make use of the wharf and are required to pay the regu-
lar charges therefor; provided, always, that the charges are 
reasonable and not exorbitant.”

In Canada Southern Railway Co. n . International Bridge 
Co., 8 App. Cas. 723, 731, Lord Chancellor Selborne thus ex-
pressed the decision of the House of Lords:

“ It certainly appears to their Lordships that the principle 
must be, when reasonableness comes in question, not what profit 
it may be reasonable for a company to make, but what it is 
reasonable to charge to the person who is charged. That is the 
only thing he is concerned with. They do not say that the 
case may not be imagined of the results to a company being so 
enormously disproportionate to the money laid out upon the 
undertaking as to make that of itself possibly some evidence 
that the charge is unreasonable, with reference to the person 
against whom it is charged. But that is merely imaginary. 
Here we have got a perfectly reasonable scale of charges in 
everything which is to be regarded as material to the person 
against whom the charge is made. One of their Lordships asked 
counsel at the bar to point out which of these charges were un-
reasonable. It was not found possible to do so. In point of 
fact, every one of them seems to be, when examined with refer-
ence to the service rendered and the benefit to the person re-
ceiving that service, perfectly unexceptionable, according to any 
standard of reasonableness which can be suggested. That be-
ing so, it seems to their Lordships that it would be a very ex-
traordinary thing indeed, unless the legislature had expressly 
said so, to hold that the persons using the bridge could claim a 
right to take the whole accounts of the company, to dissect 
their capital account, and to dissect their income account, to 
allow this item and disallow that, and, after manipulating the 
accounts in their own way, to ask a court to say that the persons 
who have projected such an undertaking as this, who have en-
countered all the original risks of executing it, who are still su 
ject to the risks which from natural and other causes every sue 
undertaking is subject to, and who may possibly, as in the case 
alluded to by the learned judge in the court below, the case o
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the Tay Bridge, have the whole thing swept away in a moment, 
are to be regarded as making unreasonable charges, not because 
it is otherwise than fair for the railway company using the 
bridge to pay those charges, but because the bridge company 
gets a dividend which is alleged to amount, at the utmost, to 
15 per cent. Their Lordships can hardly characterize that ar-
gument as anything less than preposterous.”

The authority of the legislature to interfere by a regulation 
of rates is not an authority to destroy the principles of these de-
cisions, but simply to enforce them. Its prescription of rates is 
prima facie evidence of their reasonableness. In other words, 
it is a legislative declaration that such charges are reasonable 
compensation for the services rendered, but it does not follow 
therefrom that the legislature has power to reduce any reason-
able charges because by reason of the volume of business done 
by the party he is making more profit than others in the same 
or other business. The question is always not what does he 
make as the aggregate of his profits, but what is the value of 
the services which he renders to the one seeking and receiving 
such services. Of course, it may sometimes be, as suggested in 
the opinion of Lord Chancellor Selborne, that the amount of 
the aggregate profits may be a factor in considering the ques-
tion of the reasonableness of the charges, but it is only one 
actor, and is not that which finally determines the question of 

reasonableness. Now, the controversy in the Circuit Court pro-
ceeded upon the theory that the aggregate of profits was the 
pivotal fact. To that the testimony was adduced, upon it the 

n mgs of the master were made, and in recognition of that 
ac t e opinion of the court was announced. Obviously, as 

pur§e ^nes °f inquiry were too narrowly

t may be said that the conclusion of the court was directly 
^ainst the plaintiffs, and therefore was a decision against ail 
eir contentions. It was found, however, that the charges 

1 & A defendant were no greater (and in many instances,
s) an those of any other stock yards in the country. Noth- 
g 18 stated to outweigh the significance of that finding.

e custom is not controlling, for there may be a custom on 
V0L- cl xxx iii —7
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the part of all stock yards companies to make excessive charges, 
yet in the absence of testimony to the contrary a customary 
charge should be regarded as reasonable and rightful. In Gun-
ning on Laws of Tolls, the author says (p. 61) : “ Long usage and 
acquiescence in one uniform payment for toll is undoubtedly 
cogent evidence that it is reasonable.” In Shephard v. Payne, 
12 C. B. (N. S.) 414, 433, Willes, J., said:

“ A fee need not be of a fixed and ascertained, but may be 
of a reasonable amount ; and, exercising the power conferred 
upon us by the case, to draw inferences of fact, we may con-
clude that, if the claim can be sustained in point of law, it was 
in fact for a reasonable fee. If so, then, looking to the amount 
established for similar services by other officers, and remember-
ing what fees have been paid and received within the memory 
of us all in the Courts of Westminster Hall and at the Assizes, 
we think there can be little doubt that the fees in question, so 
far as amount is concerned, are in fact reasonable.”

In Louisville, Evansville <&c. Railroad Co. v. Wilson, 119 
Indiana, 352, 358, is this language :

“ The law makes it the duty of every common carrier to re-
ceive and carry all goods, . . . and authorizes a reasonable 
reward to be charged for the service. The amount to be paid 
is, in a measure, subject to the agreement of the parties; but 
when the amount is not fixed by contract, the law implies that 
the carrier shall have a reasonable reward, which is to be as-
certained by the amount commonly, or customarily paid f°r 
other like services. Johnson v. Pensacola dec. Railroad Co., 
Florida, 623 ; Angell, Carriers, section 392 ; Lawson, Contracts 
of Carriers, section 125.”

Again, the findings show that the gross receipts for the year 
1896 were $1,012,271.22 ; that the total number of stock re-
ceived during the same time was 5,471,246. In other wor s, 
the charge per capita was 18 centsand 5 mills. So that one 
shipping to the stock yards one hundred head of stock was 
charged $18.50 for the privileges of the yard, the attendance o 
the employés and the feed furnished. While from these figures 
alone we might not say that the charges were reasonable oi un 
reasonable, we cannot but be impressed with the fact that
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smallness of the charge suggests no extortion. Further, as 
heretofore noticed, the findings show that the establishment of 
these yards has operated to secure to the shippers during a 
single year $1,500,000 more than they would have realized in 
case of their non-existence and a consequent shipment .to Chi-
cago, the other great stock market of the country.

It is not to be wondered that the trial court, in deciding the 
case, observed:

“ Conceding, as we must, that the legislation complained of 
was radical in its nature and effect, that it reduced the com-
pany’s income about fifty per cent, and that it prevents it from 
realizing on the capital invested in its plant such a per cent as 
is ordinarily realized on capital invested in other mercantile 
and business enterprises, still,” etc.

But inasmuch as the inquiry in that court proceeded upon 
lines which we have indicated were too narrow, it might well 
be that if there were no other questions we ought to simply 
send back the case for further investigation upon the true lines 
of inquiry. There are, however, other questions which compel 
notice, and one is that suggested by the seventh section in the 
statute, which provides a punishment for the first offence of 
not more than $100, for the second offence not less than $100 
nor more than $200, for the third offence not less than $200 
nor more than $500 and imprisonment in the county jail not 
exceeding six months, and for each subsequent offence a fine of 
not ess than $1000 and imprisonment not less than six months.

e anguage of this section, taken in connection with the bal-
ance of the statute, is not entirely clear. The previous pre-
scriptions of the statute are of a certain charge per head. Now, 

oes t is section contemplate a separate offence with a separate 
pena ty for each excessive charge per head, or does it contem- 

a e a single penalty for a violation of the statute in respect 
0 e entire number of stock received in one shipment ? The 
i erence is significant. Taking the total number shipped to 
cse stock yards in the year 1896, it amounted to an average 

cessi °Ut I5’000 head per day. Would that in case of an ex- 
arSe f°r each head mean 15,000 violations of the stat- 

so, as after the third offence the fine could not be less
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than $1000 for each offence, a single day’s penalties would ag-
gregate at least $15,0(^,000. While the fact is not clearly dis-
closed by the^estimpny, doubtless the shipments were made 
by separate/fliipp^s in^bunches all the way from 50 to 500 in 
number, th^pen^y attaches simply to the charge for each 
shipme^ as ^'sing^’act, the burden, though large, might not 
be defined <^ces^re, but if it attaches to that for each particu-
lar head^J stp^k the penalties become enormous. It may be 
said tj^tt th^eis a penal statute, and therefore it is to be con-
strues in fSAror of the delinquent, and that we have a right to 
expect that the state courts will construe the penalty as not 
attaching to the charge for each head of stock, but only to that 
upon the separate bunches shipped by different individuals. 
But is the language so clear that there is no doubt as to the 
construction ? Is there not enough in it to justify a construc-
tion which may be accepted by the trial courts and approved 
by the Supreme Court of the State, and the construction of a 
state statute by the Supreme Court of the State is in a case 
like this conclusive upon us. Must the party upon whom such 
a liability is threatened take the chances of the construction of 
a doubtful statute ? If the one construction is placed upon it, 
then obviously, even accepting the largest estimate of value 
placed by any witness upon the property of the company, a 
single day’s violation of the statute would exhaust such entire 
value in satisfaction of the penalties incurred. In this feature 
of the case we are brought face to face with a question whic 
legislation of other States is presenting. Do the laws secure to 
an individual an equal protection when he is allowed to come 
into court and make his claim or defence subject to the con i 
tion that upon a failure to make good that claim or defence t e 
penalty for such failure either appropriates all his property, or 
subjects him to extravagant and unreasonable loss? Let us 
make some illustrations to suggest the scope of this thoug t.

Suppose a law were passed that if any laboring man s o 
bring or defend an action and fail in his claim or defence, ei er 
in whole or in part, he should in the one instance forfeit to 
defendant half of the amount of his claim, and in the ot er 
punished by a fine equal to half of the recovery agains i
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and that such law by its terms applied only to laboring men, 
would there be the slightest hesitation in holding that the 
laborer was denied the equal protection of the laws ? The mere 
fact that the courts are open to hear his claim or defence is not 
sufficient if upon him and upon him alone- there is visited a sub-
stantial penalty for a failure to make good his entire claim or 
defence. Take another illustration : Suppose a statute that 
every corporation failing to establish its entire claim, or make 
good its entire defence, should as a penalty therefor forfeit its 
corporate franchise, and that no penalty of any kind except 
the matter of costs was attached to like failures of other liti-
gants, could it be said that the corporations received the equal 
protection of the laws ? Take still another illustration : Sup-
pose a law which, while opening the doors of the courts to all 
litigants, provided that a failure of any plaintiff or defendant 
to make good his entire claim or entire defence should subject 
him to a forfeiture of all his property or to some other great 
penalty; then, even if, as all litigants were treated alike, it 
could be said that there was equal protection of the laws, would 
not such burden upon all be adjudged a denial of due process 
of law? Of course, these are extreme illustrations, and they 
serve only to illustrate the proposition that a statute (although 
in terms opening the doors of the courts to a particular litigant) 
w ich places upon him as a penalty for a failure to make good 
is claim or defence a burden so great as to practically intimi- 
ate him from asserting that which he believes to be his rights 

is, when no such penalty is inflicted upon others, tantamount 
th a equal protection of the laws. It may be said

a t ese illustrations are not pertinent because they are of 
civ actions, whereas this statute makes certain conduct by the 
s oc yards company a criminal offence, and simply imposes 
of D?en!' ^Or such offence ; that it is within the competency 
eith e, e^s^a^ure prescribe the penalties for all offences, 
ut j0S° ex*sting at common law or those created by stat- 

e, an further, that although the penalties herein imposed 
secu d °bectience to a statute like this can only be
Wealfli targe penalties ; for otherwise the company, being 

y and powerful, might defiantly disregard its mandates,
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trusting to the manifold chances of litigation to prevent any 
serious loss from disobedience. A penalty of a dollar on a 
large corporation, whose assets amount to millions, would not 
be very deterrent from disobedience. It is doubtless true that 
the State may impose penalties such as will tend to compel 
obedience to its mandates by all, individuals or corporations, 
and if extreme and cumulative penalties are imposed only after 
there has been a final determination of the validity of the stat-
ute, the question would be very different from that here pre-
sented. But when the legislature, in an effort to prevent any 
inquiry of the validity of a particular statute, so burdens any 
challenge thereof in the courts, that the party affected is neces-
sarily constrained to submit rather than take the chances of the 
penalties imposed, then it becomes a serious question whether 
the party is not deprived of the equal protection of the laws.

But it is not necessary to rest our decision upon this consid-
eration, which was not fully discussed by counsel, but pass to 
a question which is of a kindred nature and in which there is 
presented no matter of the doubtful construction of a statute.

The act in terms applies only to those stock yards within the 
State “ which for the preceding twelve months shall have had 
an average daily receipt of not less than one hundred head of 
cattle, or three hundred head of hogs, or three hundred head 
of sheep.”

It appears affirmatively from the testimony that there are 
other stock yards in the State, one at Wichita and one at James-
town, and it is stated by counsel for appellants that there are 
many others scattered through the State, each doing a sma 
business. Neither the yard at Wichita nor that at Jamestown, 
so far as the testimony shows, comes within the scope of t 
act. So it may be assumed from the record that the leg isa 
ture of Kansas, having regard simply to the stock yards at an 
sas City and the volume of business done at those yards, passe 
this act to reduce their charges. Undoubtedly, the act is gen 
eral in its terms, and we may not, therefore, stop to inquire 
whether it conflicts with the constitutional prohibition con 
tained in article 2, sec. 17, of the constitution of Kansas.

“ Sec . 17. All laws of a general nature shall have a uni or
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operation throughout the State; and in all cases where a gen-
eral law can be made applicable no special law shall be en-
acted.”

It may be assumed, for the purposes of the question now to be 
considered, that so far as the constitution of Kansas is concerned 
its legislature may enact a law, general in its terms, and yet so 
phrased as necessarily to have operation only upon a single indi-
vidual or corporation, but, while making that concession, we can-
not shut our eyes to the fact that this act is precisely the same 
in its effect as though the legislature had said in terms that the 
Kansas City stock yards alone shall be subjected to its pro-
visions. Accepting, however, the full force of the general 
language in which the statute is couched, it appears that a 
classification is attempted between stock yards doing a large 
and those doing a small business. The express and only basis 
of classification is in the amount of business done by the two 
classes. As evidence that we are right in our construction, we 
may refer to the brief of the learned Attorney General, in 
which he says:

“ The legislature has, by this act, classified the stock yards 
of the State into two classes, and has adopted the most natural 
and reasonable basis for such purposes that could be used, 
namely, the volume of business done. The reason for this is 
obvious; the stock yards doing a large volume of business are 
necessarily more of monopolies than those doing a smaller busi-
ness. The public has greater interest in the business of large 
stock yards than it has in the business of smaller ones.

*******
Another reason why t'be classification should be based upon 

e volume of business done is, that rates which are reasonable 
an proper and furnish a sufficient return upon the capital in-
vested can very properly be made lower and different in a plant 
w ere the volume of business is large, while in a smaller plant 
°ing a smaller volume of business higher rates may be neces-

sary in order to afford adequate returns.”
the average daily receipts of a stock yard are more than 

°ne undred head of cattle, or more than three hundred head 
0 ogs, or more than three hundred head of sheep, it comes
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within the purview of this statute. If less than that amount it 
is free from legislative restriction. No matter what yards it 
may touch to-day or in the near or far future, the express 
declaration of the statute is that stock yards doing a business 
in excess of a certain amount of stock shall be subjected to this 
regulation, and that all others doing less business shall be free 
from its provisions. Clearly the classification is based solely 
on the amount of business done and without any reference 
to the character or value of the services rendered. Kindred 
legislation would be found in a statute like this: requiring a 
railroad company hauling ten tons or over of freight a day to 
charge only a certain sum per ton, leaving to other railroad 
companies hauling a less amount of freight the right to make 
any reasonable charge; or, one requiring a railroad company 
hauling a hundred or more passengers a day to charge only a 
specified amount per mile for each, leaving those hauling ninety- 
nine or less to make any charge which would be reasonable for 
the service; or (if we may indulge in the supposition that the 
legislature has a right to interfere with the freedom of private 
contracts), one which would forbid a dealer in shoes and selling 
more than ten pairs a day from charging more than a certain 
price per pair, leaving the others selling a less number to charge 
that which they deemed reasonable; or, forbidding farmer« 
selling more than ten bushels of wheat to charge above a speci-
fied sum per bushel, leaving to those selling a less amount the 
privilege of charging and collecting whatever they and the 
buyers may see fit to agree upon. In short, we come back to 
the thought that the classification is one not based upon t e 
character or value of the services rendered but simply on t e 
amount of the business which the party does, and upon t e 
theory that although he makes a charge which everybody e se 
in the same business makes, and which is perfectly reasona e 
so far as the value of the services rendered to the individua 
seeking them is concerned, yet if by the aggregation of usi 
ness he is enabled to make large profits his charges may e cu 
down. #

The question thus presented is of profound est significance. 
Is it true in this country that one who by his attention to usi
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ness, by his efforts to satisfy customers, by his sagacity in dis-
cerning the probable courses of trade, and by contributing of 
his means to bring trade into those lines, succeeds in building 
up a large and profitable business, becomes thereby a legitimate 
object of the legislative scalping knife ? Having created the 
facilities which the many enjoy, can the many turn around and 
say, you are making too much out of those facilities, and you 
must divide with us your profits? We cannot shut our eyes to 
well-known facts. Kansas is an agricultural State. Its exten-
sive and fertile prairies produce each year enormous crops of 
corn and other grains. While portions of these crops are shipped 
to mills to be manufactured into meal and flour, it is found by 
many that there is a profit in feeding them to stock, so that the 
amount of stock which is raised and fattened in Kansas is large, 
and makes one of the great industries of the State. Now, shall 
they whose interests are all along the line of production, having 
by virtue of their numerical majority the control of legislation, 
be permitted to say to one who acts as an intermediary between 
transportation and sale, that while we permit no interference 
with the prices which we put upon our products, nevertheless we 
cut down your charges for intermediate services; and this not 
because any particular charge is unreasonable, but because you 
are making by the aggregate of those charges too large a sum, 
and ought therefore to divide with us. The possibility of such 
egislation suggests the warning words of Judge Catron, after-
wards Mr. Justice Catron of this court, when in Vanzant v. Wad-

2 Yerger, 260, 270, he said:
Every partial or private law, which directly proposes to 

es roy or affect individual rights, or does the same thing by 
a or mg remedies leading to similar consequences, is unconsti- 
u lonal and void. Were this otherwise, odious individuals and 

corporate bodies would be governed by one rule, and the mass 
e community, who made the law, by another.”
e Fourteenth Amendment forbids any State to “deny to 

law PerS°n its jurisdiction the equal protection of the 
sidered b ^SC°^e prohibition has been frequently con-

In Barbier v. Connolly, 113 U. S. 27, 31, it was said:
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“The Fourteenth Amendment, in declaring that no State 
‘ shall deprive any person of life, liberty or property without 
due process of law, nor deny to any person within its jurisdiction 
the equal protection of the laws,’ undoubtedly intended not only 
that there should be no arbitrary deprivation of life or liberty, 
or arbitrary spoliation of property, but that equal protection 
and security should be given to all under like circumstances in 
the enjoyment of their personal and civil rights; that all per-
sons should be equally entitled to pursue their happiness and 
acquire and enjoy property; that they should have like access 
to the courts of the country for the protection of their persons 
and property, the prevention and redress of wrongs and the en-
forcement of contracts; that no impediment should be inter-
posed to the pursuits of any one except as applied to the same 
pursuits by others under like circumstances; that no greater 
burdens should be laid upon one than are laid upon others in 
the same calling and condition, and that in the administration 
of criminal justice no different or higher punishment should be 
imposed upon one than such as is prescribed to all for like of-
fences.”

And in BeTCs Gap Railroad n . Pennsylvania, 134 U. S. 232, 
237:

“ The provision in the Fourteenth Amendment, that no 
State shall deny to any person within its jurisdiction the 
equal protection of the laws, was not intended to prevent a 
State from adjusting its system of taxation in all proper an 
reasonable ways. It may, if it chooses, exempt certain classes 
of property from any taxation at all, such as churches, libraries 
and the property of charitable institutions. It may impose i 
ferent specific taxes upon different trades and professions, an 
may vary the rates of excise upon various products; it may ax 
real estate and personal property in a different manner, it may 
tax visible property only, and not tax securities for paymen o 
money; it may allow deductions for indebtedness, or not a o 
them. All such regulations, and those of like character, so on$ 
as they proceed within reasonable limits and general usage, a 
within the discretion of the state legislature, or the Pe°Pe.je 
the State in framing their constitution. But clear an
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discriminations against particular persons and classes, especially 
such as are of an unusual character, unknown to the practice of 
our governments, might be obnoxious to the constitutional pro-
hibition. It would, however, be impracticable and unwise to 
attempt to lay down any general rule or definition on the sub-
ject that would include all cases.”

In Gulf, Colorado <& Santa Fe Railway Co. v. Ellis, 165 
U. S. 150,159, in which was presented solely the question of 
classification, we said, referring to many cases, both State and 
national:

“But arbitrary selection can never be justified by calling it 
classification. The equal protection demanded by the Four-
teenth Amendment forbids this. No language is more worthy 
of frequent and thoughtful consideration than these words of 
Mr. Justice Matthews, speaking for this court, in Yick Wo v. 
Hopkins, 118 U. S. 356, 369: ‘ When we consider the nature 
and the theory of our institutions of government, the princi-
ples upon which they are supposed to rest, and review the his-
tory of their development, we are constrained to conclude that 
they do not mean to leave room for the play and action of 
purely personal and arbitrary power.’ The first official action 
of this nation declared the foundation of government in these 
words: ‘ We hold these truths to be self-evident, that all men 
are created equal, that they are endowed by their Creator with 
certain unalienable rights, that among these are life, liberty and 

e pursuit of happiness.’ While such declarations of princi- 
p es may not have the force of organic law, or be made the 

a^s d^ision as to the limits of right and duty, and
w e in all cases reference must be had to the organic law of 

e nation for such limits, yet the latter is but the body and 
d the former is the thought and the spirit,

1 .1S. always safe to read the letter of the Constitution in 
e spirit of the Declaration of Independence. No duty rests 

e imperatively upon the courts than the enforcement of 
of $$ consth'Ut'ional provisions intended to secure that equality 

rig s which is the foundation of free government.”
am ese authorities are referred to again with approval in AZa- 
y n v. lllvnois Trust <& Savings Rank, 170 IT. S. 283.
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But we may, perhaps, come closer to the particular statute 
when we consider the decisions of the Supreme Court of Kan-
sas, the State by whose legislature this act was passed. In The 
State v. Haun, 61 Kansas, 146, there was presented for consid-
eration a statute providing for the payment of the wages of 
laborers in money, coupled with this provision in sec. 4:

“ Sec . 4. This act shall apply only to corporations or trusts, 
or their agents, lessees or business managers, that employ ten 
or more persons.”

The act was held unconstitutional. After referring to an 
alleged defect in the title, the court said (p. 152):

“We have no hesitation in saying that if this statute had, 
without defect as to title, clearly and in express terms amended 
corporate charters, retaining the section classifying corporations 
to which it was applicable by the number of men in their em-
ploy, it would be obnoxious to the Fourteenth Amendment to 
the Constitution of the United States.”

Again on pp. 153, 154 :
“ The obvious intent of the act is to protect the laborer and 

not to benefit the corporation. Why should not the nine em-
ployes who work for one corporation be equally protected with 
the eleven engaged in the same line of employment for another 
corporation ? If such law is beneficial to wage earners in the 
one instance, why not in the other ? The nine men lawfully pai 
for their labor in goods at a truck store might with much reason 
complain that the protection of the law was unequal as to them, 
when they saw eleven men paid in money for the same service 
performed for another corporation engaged in a like business. 
Such inequality destroys the law. In the instance cited, two 
of the eleven men might quit the employment of the company 
for which they worked, and by this act alone make a met o 
of payment by the corporation lawful which was un aw 
while the eleven were employed. The criminality or inno-
cence of an act done ought not to depend on the happening 
of such a circumstance. Equal protection of the laws nieaa 
equal exemption with others of the same class from a c arg 
and burdens of every kind. ... A classification o t e 
attempted makes a distinction between corporations i on ic
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alike in organization, capital and all other powers and privi-
leges conferred by law. It is arbitrary and wanting in rea-
son. The act in question is class legislation of the most 
pronounced character.”

And in support of these views the court quoted from Cooley’s 
Constitutional Limitations, 5th ed. 484, 486.

“ Every one has a right to demand that he be governed by 
general rules and a special statute which, without his consent, 
singles his case out as one to be regulated by a different law 
from that which is applied in all similar cases, would not be 
legitimate legislation, but would be such an arbitrary mandate 
as is not within the province of free governments. Those who 
make the lawTs ‘ are to govern by promulgated, established laws, 
not to be varied in particular cases, but to have one rule for 
rich and poor, for the favorite at court and the countryman at 
plow.’ This is a maxim in constitutional law, and by it we 
may test the authority and binding force of legislative enact-
ments.”

So we have the clear declaration of the Supreme Court of 
Kansas that legislation by which one individual or even one set 
o individuals is selected from others doing the same business 
m the same way and subjected to regulations not cast upon 

em, is a discrimination forbidden by the constitutional pro- 
^S]on which obtains both in the constitution of Kansas and in

0 i^le United States to the effect that the equal protection 
oi the laws is guaranteed to all.

May we not rightfully accept this declaration of law bv the 
g est tribunal of the State by whose legislature the act in 

ques ion was passed, and, accepting the reasoning of that de- 
reS<r°?,f °eS n°t ^°^ow that, if an act which provides certain 
and IOnS ^°r corporations employing ten or more laborers 
from601^ corporations employing less than that number free 
of th SUC re^at^ns an unjust discrimination and a denial 
latior^ Pr°tecti°n of the laws, an act which imposes regu- 
and 1 S U?°n corporations doing business over a certain amount 
amonT/T^ corporations doing a like business less than that 
stitn+i i"06 ^°m suc^ regulations is equally obnoxious to con-
stitutional prohibition ?
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The significance of the question thus clearly stated and forci-
bly answered by the Supreme Court of Kansas cannot be over-
estimated. It is not the province of this or any other court to 
consider its purely economic features. It may or it may not 
be wise, looking at it from such standpoint, to say to every cit-
izen that his industry, ability, activity and foresight may be 
rewarded up to a certain extent and that beyond that he may 
not go. But whether it is wise or unwise, is not for the courts 
to determine. Their limits of inquiry are purely judicial. And 
the single matter for our present consideration is whether in 
the restraint which the legislature of Kansas has attempted to 
impose upon this stock yards company it has trespassed upon 
those rights which by the Constitution of the United States are 
secured to every individual against state action. It has been 
more than once said judicially that one of the principles upon 
which this government was founded is that of equality of right. 
It is emphasized in that clause of the Fourteenth Amendment 
which prohibits any State to deny to any individual the equal 
protection of the laws. That constitutional provision does not, 
it is true, invalidate legislation on the mere ground of inequality 
in actual result. Tax laws, for instance, in their nature are 
and must be general in scope, and it may often happen that in 
their practical application they touch one person unequally 
from another. But that inequality is something which it is 
impossible to foresee and guard against, and therefore such re 
suitant inequality in the operation of a law does not defeat its 
validity. As was said in this court in Merchants Ban 
Pennsylvania, 167 U. S. 461, 463:

“If it be said that a lack of uniformity renders the statute 
obnoxious to that part of the Fourteenth Amendment to t e 
Federal Constitution which forbids a State to ‘deny to any 
person within its jurisdiction the equal protection of the aws, 
it becomes important to see in what consists the lac o uni 
formity. It is not in the terms or conditions expresse in 
statute, but only in the possible results of its operation. P° 
all bank shares, whether state or national, rests the or n 
state tax of four mills. To every bank, State an na ion > 
and all alike, is given the privilege of discharging a ax o
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gations by collecting from its stockholders and paying eight 
mills on the dollar upon the par value of the stock. If a bank 
has a large surplus, and its stock is in consequence worth five 
or six times its par value, naturally it elects to collect and pay 
the eight mills, and thus in fact it pays at a less rate on the 
actual value of its property than the bank without a surplus, 
and whose stock is only worth par. So it is possible, under the 
operation of this law, that one bank may pay at a less rate 
upon the actual value of its banking property than another; 
but the banks which do not make this election, whether state 
or national, pay no more than the regular tax. The result of 
the election under the circumstances is simply that those elect-
ing pay less. But this lack of uniformity in the result furnishes 
no ground of complaint under the Federal Constitution. Sup-
pose, for any fair reason affecting only its internal affairs, the 
State should see fit to wholly exempt certain named corpora-
tions from all taxation. Of course, the indirect result would be 
that all other property might have to pay a little larger rate 
per cent in order to raise the revenue necessary for the carry-
ing on of the state government, but this would not invalidate 
the tax on other property or give any right to challenge the 
aw as obnoxious to the provisions of the Federal Constitution.”

So again exercising the undoubted right of classification it 
inay often happen that some classes are subjected to regula-
tions, and some individuals are burdened with obligations which 

o not rest upon other classes or other individuals not similarly 
si uated. License taxes are imposed on certain classes of busi-
ness, while others are exempt. It would practically defeat 
egis ation if it was laid down as a rule that a statute was nec- 
essan y adjudged invalid if it did not bring all within its 
scope or subject all to the same burdens. It would strip the 
.egis ature of its inherent power to determine generally what 
in t°a k 6 gene.ral in^ests, which interests may often be pro- 
aff J pertain regulations affecting one class which do not 

ec another certain burdens imposed on one which do not 
rest upon another.
an im W^e recoSn^ng to the full extent the impossibility of 

position of duties and obligations mathematically equal
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upon all, and also recognizing the right of classification of in-
dustries and occupations, we must nevertheless always remem-
ber that the equal protection of the laws is guaranteed, and that 
such equal protection is denied when upon one of two parties 
engaged in the same kind of business and under the same con-
ditions burdens are cast which are not cast upon the other. 
There can be no pretence that a stock yard which receives 99 
head of cattle per day a year is not doing precisely the same 
business as one receiving 101 head of cattle per day each year. 
It is the same business in all its essential elements, and the only 
difference is that one does more business than the other. But 
the receipt of an extra two head of cattle per day does not 
change the character of the business. If once the door is 
opened to the affirmance of the proposition that a State may reg-
ulate one who does much business, while not regulating another 
who does the same but less business, then all significance in the 
guarantee of the equal protection of the laws is lost, and the 
door is opened to that inequality of legislation which Mr. Jus-
tice Catron referred to in the quotation above made. This stat-
ute is not simply legislation which in its indirect results affects 
different individuals or corporations differently, nor with those 
in which a classification is based upon inherent differences in 
the character of the business, but is a positive and direct dis-
crimination between persons engaged in the same class of busi-
ness and based simply upon the quantity of business whic 
each may do. If such legislation does not deny the equa 
protection of the laws, we are unable to perceive what legis 
lation would. We think therefore that the principle of the 
decision of the Supreme Court of Kansas in State v. a'un> 
supra, is not only sound, but is controlling in this case, an 
that the statute must be held unconstitutional, as in con c 
with the equal protection clause of the Fourteenth Amen men^

There yet remains a question of jurisdiction. The two sm 
which were consolidated were each brought by a stoc io 
in behalf of himself and all other stockholders against t e 
poration, its officers, and also the Attorney Genera o 
State of Kansas. The object of the suits was to res ram 
Attorney General from putting in force the statute, an
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defendants from reducing the funds of the corporation, and 
therefore the dividends to the stockholders, by yielding compli-
ance to the mandates of the statute, and failing to charge rea-
sonable rates.

Of the jurisdiction of the court over the consolidated suit as 
one involving a controversy between the stockholders and the 
corporation and its officers, no serious question is made. Dodge 
v. Woolsey, 18 How. 331; Hawes v. Oakland, 104 U. S. 450; Pol-
lock v. Farmers'1 Loan & Trust Co., 157 U. S. 429; Smyth v. 
Ames, 169 U. S. 466, seem conclusive on the question. There 
is no force in the suggestion that the officers of the corporation 
agreed with the stockholders as to the unconstitutionality of 
the statute, and that therefore the suit is a collusive one. 
That was the condition in Dodge n . Woolsey, supra, and it only 
emphasizes the fact that the officers were refusing to protect 
the interests of the stockholders, not wantonly, it is true, but 
from prudential reasons.

But the serious contention is that the court had no jurisdic-
tion over the suit as against the Attorney General of the State/ 
and this on two grounds: First, because it is in effect a suit 
against the State, and therefore forbidden by the Eleventh 

mendment to the Federal Constitution; and, secondly, be-
cause it is an attempt on the part of a court of equity to re- 
^raia ^ndnal proceedings. It is contended on the other hand 

a it is not a suit against the State because it does not in any 
way involve its pecuniary interest, and is only an effort to pre-
ven an officer of the State from putting in force an unconsti- 
u iona statute; that it does not attempt to interfere with 
imina proceedings, because none have been commenced and 

e,are Pending, but involves simply a challenge of the con- 
Cpn s^a^u^°- It is also urged that the Attorney
did er^ ’W en Serve$ with process, did not raise either defence; 
or that., SU°®es^ ^at this was in effect a suit against the State, 
that k 1 ^aS attempt to interfere with criminal proceedings; 
merits6 pleaded. several defences and went into a trial of the 
taking nf a m°tlOn f°r Permanent injunction; took part in the 
before th 1.n^m.ense amount of testimony and in an argument 

ne trial judge upon the question of the validity of the
VOL. clxxx iii —8
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statute, and when its validity had been adjudged, then for the 
first time and as a preliminary to a final decree, to be entered 
without further testimony, filed an answer containing a formal 
plea that the suit was one in effect against the State. It is fur-
ther contended that by the statutes of Kansas, (Comp. Laws, 
Kans. 1879, p. 901, sec. 5589,) the Governor may require the 
Attorney General to appear for the State in any court and 
prosecute or defend therein any cause or matter, civil or crim-
inal, in which the State may be a party or interested, and that 
while no request from the Governor was shown the trial court 
was justified, in the absence of some challenge of its jurisdic-
tion, in assuming that such request had been given, and that it 
would be grossly inequitable, after a full inquiry upon the 
merits in such court and an adjudication in favor of the validity 
of the statute, to permit the Attorney General by a formal plea 
of jurisdiction to prevent any review of the merits in this court.

Without expressing any opinion as to the jurisdiction of the 
court if it had been properly and seasonably challenged, we 
think the true solution of this matter will be found in reversing 
the decree upon the merits, and directing a dismissal of the suit 
as to the Attorney General, without prejudice to any other suit
or action. It is, therefore,

Ordered^ that the decree of the Circuit Court be reversed, and 
the case remanded to that court, with instructions to enter a 
decree in favor of the plaintiffs and against the corporation 
and its officers, in accordance with the prayer of the bills, an 
also a decree dismissing the suit as to the Attorney Gener 
of Kansas, without prejudice to any further suit ar action.

Me . Just ice  Habla n , with whom concurred Me . Justi ce  
Geay , Me . J ust ice  Bbow n , Me . Just ioe  Shiba s , Mb . usti ce  
Whit e  and Mb . Just ice  Mc Kenna .

We assent to the judgment of reversal so far as t e me 
of this case are concerned—upon the ground that t e s a 
of Kansas in question is in violation of the Fourteen! m 
ment of the Constitution of the United States, in that i ap 
only to the Kansas City Stock Yards Company an
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other companies or corporations engaged in like business in 
Kansas, and thereby denies to that company the equal protec-
tion of the laws. Upon the question whether the statute is un-
constitutional upon the further ground that, by its necessary 
operation, it will deprive that company of its property without 
due process of law, we deem it unnecessary to express an opin-
ion.

DINSMORE v. SOUTHERN EXPRESS COMPANY AND 
GEORGIA RAILROAD COMMISSION.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE FIFTH

CIRCUIT.

No. 136. Argued Febuary 25,1901.—Decided November 18,1901.

This suit was brought in the Circuit Court of the United States for the 
Southern District of Georgia, by citizens of New York against the South-
ern Express Company, a corporation of Georgia, and the Railroad Com-
mission of that State, to prevent the company from applying any of its 
moneys to meet the requirements of the War Revenue Act of June 13, 
1898, in relation to adhesive stamps to be placed on bills of lading, etc. 
The Ciicuit Court having enjoined the commission from proceedings, 
appeal was taken to the Circuit Court of Appeals, which reversed that 
ecree, and ordered the case to be dismissed. The case was then brought 

to this court and submitted here on February 25,1901. On the 2d of March, 
901, an act was passed, (to take effect July 1, 1901), excluding express 

companies from the operation of the War Revenue Act of 1898. Held :
That no actual controversy now remains or can arise between the 

parties.
(2) That as the order of the Circuit Court of Appeals, directing the dis-

missal of the suit, accomplishes a result that is appropriate in view 
of the act of 1901, this court need not consider the grounds upon 
w ich the court below proceeded, nor any of the questions deter-
mined by it or by the Circuit Court, and that the judgment must 
be affirmed without costs in this court.

The  case is stated in the opinion of the court.

JTr. William F. Miller and Mr. Frank JEL Miller for Dins- 
more.
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