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Syllabus.

Mr. Justice Suiras, Mr. Justice Warre and Mg. Justice
Prcruam dissented.

LANTRY ». WALLACE.

ERROR TO THE CIRCUIT COURT OF APPEALS FOR THE EIGHTH CIRCUIT.
No. 180. Argued March 11, 1901.—Decided May 27, 1901.

This action was brought by the receiver of a national bank under Rev. Stat.
§ 5151, providing that share holders of every such association shall be held
individually responsible, equally and ratably, and not one for another,
for all contracts, debts and engagements of such association, to the
amount of their stock therein, at the par value thereof, in addition to the
amount invested in such shares. .

Assuming that the defendant became a shareholder in a national bank in
consequence of fraudulent representations of the bank’s officers, two
questions are presented for determination: 1, Whether such repl'eseflta‘
tions, relied upon by defendant, constituted a defence in this acﬁlon,
brought by the receiver only for the purpose of enforcing the indivt'duﬂ-l
liability imposed by § 5151, Rev. Stat., upon shareholders of.natlonal
banking associations ? which question is answered in the negative; aﬂ_da
2, Can the defendant, because of frauds of the bank whereby he'was -
duced to become a purchaser of its stock, have a judgment against ‘?w
receiver, on a counterclaim for money paid by him for stock, to be S_a’m’_;
fied out of the bank’s assets and funds in his control and possession:
which question is also answered in the negative. :

The present action is at law, its object being to enforce 2 ]i:ﬂ}ﬂ
by statute for the benefit of creditors who have demands agains
of which the plaintiff is receiver. If the defendant was entitl &
the facts stated, to a rescission of his contract of purchase, al{d to afc‘)m
cellation of his stock certificate, and, consequently, to be -mheved -r](ief
responsibility as a shareholder of the bank, he could obtain such :c;es
only by a suit in equity to which the bank and the receiver were Pﬂ;‘f' us:

Whether a decree based upon the facts set forth in the answer, ev?icip]c
tablished in a suit in equity, would be consistent with sound dp”lcuring’
or with the statute regulating the affairs of national banks, an Senot 5
the rights of creditors, is a question upon which this court does
press an opinion.

The purchase of this stock by the bank under the circumsta
vires, but that did not render the purchase void.

ity created
t the bank
ed, under

noes was ultra

TaE case is stated in the opinion of the court.
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Mr. C. N. Sterry for plaintiffs in error. Mr. Hugene Hagen
and Mr. I. E. Lambert were on his brief.

Mr. William O, Cochran for defendant in error. Mr. J.
MeD. Trimble and Mr. W. H. Wallace were on his brief.

Mz. Jusrioe Harran delivered the opinion of the court.

This action was brought by the receiver of the Missouri Na-
tional Bank of Kansas City, Missouri, under section 5151 of the
Revised Statutes, providing that the shareholders of every na-
tional banking association shall be held individually responsible,
equally and ratably, and not one for another, for all contracts,
debts and engagements of such association, to the amount of
their stock therein, at the par value thereof, in addition to the
amount invested in such shares.

The case was determined in the Circuit Court upon demurrer
t the answer and cross-petition of the defendant Lantry, and
?he action of the court in sustaining the demurrer and giving
Judgment for the plaintiff was affirmed in the Circuit Court of
Appeals, Judge Thayer delivering the opinion of the court.
97 Fed. Rep. 865. J udge Sanborn dissented for the reasons
set forth in his dissenting opinion in Scott v. Latimer, 89 Fed.
Rep. 843, 857-862; 60 U. 8. App. 720, 743-751, which was the
case recently decided by this court under the title of Scott v.
Deweese, 181 U. 8. 209.

The petition set forth the appointment by the Comptroller
;)ifﬁﬂ‘l‘f;(]urrency on t'he 3d day of December, 1896, of the plain-
bk :Ellace as P?CE]V(.}P of the bank. It alleged that at the
h-oldo Ehe bank’s failure the defendant was the owner and
$100€I‘ o.ht‘wo hundred shares of its stock of the par value of
i ;atc' ; that on the 80th of July, 1897, it appearing to the
the in(ci'lo'?{ of th'e quptroller that it was necessary to enforce
tons 51;\711 ual liability of sto'ckholders, as prescribed by sec-
iy and 5234 of the Revised Statutes of the United States,
tbo pa gl‘;n'ad}f an assessment upon shareholders for $250,000

il : Y them ratably on or before the 30th of August,

> 0d that he had made demand upon stockholders for
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$100 upon each share of capital stock held and owned by them
respectively at the time of the failure of the bank.

The defendant made two separate defences. In setting out
the first defence he denied that he was then or had ever been
the owner of the two hundred shares of the stock referred to
in the petition otherwise than as set forth by him.

The case made by the answer of the defendant was substan-
tially as follows:

A short time prior to April 18, 1896, D. V. Rieger, president
of the bank, and who had been such from its organization,
solicited the defendant and one Calvin Hood to purchase some
shares of the stock of the bank and become stockholders. He
persistently urged upon them that it was the desire of the bank
to have them own its stock and their names connected with it,
as they were men of means and had a large business acquaint-
ance in the State of Kansas, and their connection with the bank
would be of benefit to it by attracting and securing a large
amount of Kansas business otherwise not obtainable.

In the preliminary negotiations for the purchase of the stock
Rieger represented that the bank was in a sound, healthy finan-
cial condition, free from debts, earning large profits, and i
ing dividends, and that he was ready and willing to s_ubmlt to
them a detailed statement showing its financial condition.

In consequence of his statements the defendant and HOOd
called upon Rieger at the banking house of the bank with a
view of investigating its condition. ;

During such preliminary negotiations Rieger continued {1130
act as president of and for the bank, and all sta"cements ma e
by him during the negotiations were made in his capacity as
president of the bank, with its knowledge, consent and au-
thority. .

The defendant and Hood informed Rieger that they hﬂE
been induced by him to investigate the condition of the Pﬁr;l
with a view of purchasing some of its shares, and they C‘Lt of
on him for a full and complete history and detailed aCC(?Z:l .
its business and financial condition. He at once pl’Ofill i)ank
submit to them a faithful statement and history of the e
from its organization, and agreed to submit such stateme
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any expert bank examiner they might select, if they desired
him to do so.

The defendant together with Hood then entered upon such
investigation which covered a period of several weeks—Rieger
representing at the time that the bank was originally organized
with a capital stock of $500,000, all of which had been actually
paid for by the subscribers thereto and the money deposited as
required by law ; that some time in July, 1893, on account of
the extreme stringency in money matters and panics, the bank
sispended, but upon full investigation by the Comptroller of
the Currency, and a full report of the national bank examiner
submitted to that officer, it was permitted to resume business;
that the Comptroller required the bank to reduce its capital
stock to the extent of $250,000, to cover any loss it might have
Sustained previous to that time; and that this left outstanding
the sum of $250,000 of the capital stock, all of which had been
actually issned and paid for by the shareholders of the bank
at that time.

I%ieger submitted to the defendant a report by the Comptrol-
ler in support of his statements, which was in words and figures
83 follows: “This bank [referring to the Missouri National
Bank of Kansas City] suspended on the 17th inst., because of
the run on the part of its depositors. There was nothing in its
¢ondition to warrant this run or occasion suspicion as to its in-
Solvency. Tt seems to have been prudently managed and its
:g%urce.s are unusually free from items of questionable value,
L el‘elbemg no bad debts. The bank is solvent and should be
permitted to resume.”
tmll{lz 3183 illl;m}itted to defendant a bulletig issued by the Comp-
“The !Micslsef . uly 2%, 1893, which was in _Words'as fo}lows:
iy ﬂi:{m_lfatlonal B?\I'lk of. Kansas City, Missouri, hav-
OfUthe (l’ur-r : with the (.BOndltI(.)nS imposed 'by the' Corpptroller
this da‘; 5 ney, an'd 1ts capital st.ock being umm_palred, has
5 ()fxzns; liifsrrr]utt:d tg reopen its doors for b}1s1ness. The
Vent and ggo plenty of money on hand, and is wholly sol-
tain:d ;‘;E‘Eesented to the defendant that the statements con-

eabove report and bulletin were absolutely true and
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correct, and that the bank had been frequently examined afterit
resumed business in July, 1893, by bank examiners and experts,
who uniformly and truthfully reported the bank in good, healthy
and prosperous condition, and entirely free from bad loans or
unsecured paper; that all the paper held by the bank was fresh,
clean paper and well secured, and that the interest on its securi-
ties had been promptly paid, and there was not among its assets
a single item or piece of paper that had not been secured or
kept alive as provided by the banking laws of the United States.
A list of the securities and assets of the bank was submitted to
the defendant by Rieger, he stating that each and every itemon
the list was worth its face value and was fully secured, and that
the bank was and had been since its organization doing a large
and profitable business, accumulating a large surplus and paying
an annual dividend of six per cent to the stockholders.

After defendant received the above statements from Rieger
he secured the services of two expert bank examiners to whom
Rieger made the same statements and representations about the
assets and condition of the bank, thereby inducing them to be-
lieve such statements to be true and to so report to the defel‘ld-
ant. Relying upon such representations, defendant agreed with
Rieger, as president, to purchase certain shares of its capital
stock, which the latter represented was the property of 'the b?nk,
and which he represented had been theretofore aoqx}u’e’d n &
lawful way, and paid cash therefor, receiving from him “a cer-
tificate of stock dated the 18th day of April, 1896, and o
bered 611, and purporting to be issued by the bank and undlel
its seal as of that date, and that this certificate represented ¢ 1‘3
two hundred shares of stock which the defendant Supposei-i hii
was purchasing, being the same stock mentioned and déscrlb“r
in plaintiff’s petition, for this defendant never at any i Hoy,
upon any occasion purchased or attempted to purchase rm
other stock of said bank for himself, and never at any tnug I”Ga
ceived for himself any certificate of stock purpor ting v g L o
certificate for stock of said bank other than the said certl 'the
numbered 611.” The bank received the money SO P?ud b‘l\ Ehe
defendant for the stock, namely, the sum of $20,000, ant
same was for the use and benefit of the bank.
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The defendant continued to be the holder of such certificate
of stock, without the knowledge or the means of knowing that
the bank was insolvent, until on or about the 2d day of Decem-
ber, 1896. Krom the time of its delivery to him the bank was
apparently doing a very large and prosperous business, having
adaily average of about $1,500,000 deposits, and apparently
onan average in good bills receivable about $1,300,000. But
owing to the vast number of books and the complicated system
of bookkeeping kept by the bank, and the artful manner in
which its insolvency was and had been secreted by its officers,
mo one except the officers having knowledge of its condition
could or would have supposed from any investigation made
within any reasonable limit of time that the bank was insol-
vent, or that any bills receivable were fictitious, fraudulent or
dead paper, or that any of the representations made by the pres-
Ident of the bank were false and untrue, or that it was the pur-
chaser of a large amount of its own stock.
~On or about December 2, 1896, there were rumors of the
solveney of the bank, Immediately after learning of such
rumors the defendant, began to make the most diligent efforts
tp ascertain the cause thereof, and to ascertain its actual condi-
tion.  During such investigation, which was only a day prior
to the bank’s suspension, its president, cashier and other officers
pefs@ently insisted that it was in a good, healthy financial
ict”;lgl}t]lon, :1)11(1 was perfectly solvent, as they had represented
i ;e.’ -]-)ut the. defendapt was unable to ascertain at that
th—‘ any information showing the real and actual condition of

'*%baﬂk ?eyond the representations of its officers.

K)()in:e:lh? '%d [Gf D‘ecember, 1896, the receiver of the bank ap-
e a“e‘“‘ﬂ it f 16 Comptroller of ?he Currency took the actual
ooks‘ 4;181‘\6 control and possession of the bank and its assets,
Oﬁi(}ﬂ;gpoff:s 'd];ld records, and excluded every one, including the
tunitt\-vl ole;;;i bank an(_i the dfefendant from the right or oppor-
Ot M:Eg afllly Inspection of such books-, records, papers
A hi;l aSuSOllg repeatedly req}lested to give to the defend-
Omplete investi(;a:'tes ap opportqmty of makwg a careful and
tlter the g hoa ion of t'he affairs and c_ondmon of the bank
2 ad passed into the possession of the plaintiff as
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such receiver, the latter persistently refused and denied such
request, and after the bank was placed in the hands of the re-
ceiver the defendant called upon him and demanded access to
the books, papers and documents of the bank, there being no
other source from which he could ascertain the real history of
the bank and its business transactions or its real condition. He
frequently called upon the receiver and asked him for informa-
tion as to its real history and actual condition, but the only
information he could get from that officer was that the bank
was solvent and under his management would pay all of its
debts, liabilities and obligations without making any assess-
ment or call upon the stockholders. The receiver continued to
make the statement that the bank was in a solvent condition,
up to the time the order of assessment was issued by the Comp-
troller as alleged in the petition. By reason of the statements
and representations made by the receiver the defendant was
led to believe and did believe that the bank was solvent and
would pay all its obligations, and that its embarrassments were
due to the complication of business matters and would only
be temporary.

The defendant also alleged in his answer that on or about
September 1, 1897, upon repeated requests, the' ComPtr oller
gave to defendant and his associate Hood permission to msp‘?Ct
the assets, books and records of the bank, and to secure ‘i‘u.l“'
formation possible as to its actual condition, and also permission
to see the reports of the examinations made under the dlrectifoﬂ
of the Comptroller and the receiver; and that' thereupor; Olr
the first time after the appointment of the receiver the delen; ]
ant was permitted to and did make a careful and thormfgl € :
amination into the actual condition and affairs of t'he bﬁ}ﬂk > tﬂ:’r_
as a result of that investigation defendant for the ﬁrst' time alscfor
tained the actual condition of the bank and its affairs, an¢ s
the first time learned that the representations made by 1‘~1tezc€
about its condition were knowingly false, fraudule.nt amdl 111_111 ;\1\1’
and were made by him as president of the bank with ful t;:ereof
edge of the bank and the directors and the managersthe pur-
that they were false, fraudulent and untrue 'and f?r g
pose of inducing the defendant and Hood to invest 1

tal stock of the bank ;
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That at no time after its organization in 1891 was the bank
solvent or able to meet its debts; that no part of its original
capital stock was ever actually paid for, as required by the bank-
inglaws, nor was any part of the reduced capital stock of $250,000
ever paid for; that the stock had in many instances been issued
toirresponsible parties and worthless notes taken therefor ; that
at the time the bank was represented by Rieger to be in good,
sound financial condition it had on hand and included as part of
its good assets fraudulent, fictitious and worthless paper greatly
in excess of its capital stock ; that there was at the time fraud-
ulently concealed and covered up, in paper represented to be
good, $50,000 of Rieger’s personal indebtedness absolutely worth-
less; and that the bank never from its organization earned a div-
idend, but had paid out on dividends over $7 0,000 in order to
conceal and cover up its actual condition ; that Rieger when he
made the above representations knew the stock to be absolutely
worthless and that the capital stock had never been properly is-
sued or paid for; that a large portion of the stock was claimed
to be owned by the bank, and that the bank had on hand notes
and paper that were fraudulent, fictitious and worthless in a
greater amount than its entire capital stock ; and that with full
knowledge of its absolutely insolvent condition he represented
the bank to be in good condition in order to induce defendant
to Purcbase the two hundred shares of the capital stock and de-
firaud him of Fhe $20,000 ; that at the time of such purchase the

efendant believed the statements made to him to be absolutely
h” ufe L every particular, and was governed by them in such be-
€ but that such stock was not at any time of any value
Whatever ; ' :
m’fs]?:l‘;b}f reason of the facts above stated and set forth no

PiSieration was ever received by the defendant from the

b“,m{_ for the payment of the $20,000 at the time of the purchase
of said stock ;

That immediate]

Comptroller, and
called gt

y after the investigation permitted by the
on or about the 27th of October, 1897, he
the banking house of the bank, where its affairs were

eing a4 : : :
in ngssaﬂJUSted by the receiver, but finding only the receiver
YUSSess

'on and custody of the bank, its assets, books, records
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and affairs, and being unable to find any officer of the bank,
he tendered to the receiver said certificate of stock numbered
611, above referred to, for cancellation, notifying and inform-
ing him that because of the fraud and deceit that had been
practiced upon him, he disaffirmed the contract of purchase or
pretended purchase of stock, and demanded that the receiver
receive the certificate, cancel it and repay to the defendant the
sum of $20,000 paid by him as above stated, or such propor-
tionate part thereof as he would be entitled to receive asa
creditor of the bank for that amount; but such tender and de-
mand the receiver refused to accept or accede to; and,

That, from the time the bank went into the hands of the re-
ceiver until the filing of the answer, there had not been any
officer of the bank living or residing in Missouri upon whom
any service of summons or other process could be had in any
suit that might have been commenced against the bank in
Missouri, save and except only the receiver as representing the
bank, and that since December 3, 1896, the bank had no usual
place of business whatever in Missouri where process coulid be
left or served upon any person conducting the bank’s busimess,
save and except as process might be served upon the plaintiff
as such receiver. ‘

For a second and further defence the defendant alleged that
prior to and during the negotiations with him and Hood, thﬁ
president, cashier and other officers of the bank, knowing wek
its insolvency, purchased or pretended to purchase from stocl_-
holders or alleged stockholders, with the funds of the bank,
shares of its outstanding capital stock in order to pr.event elxl-
posure by the stockholders owning such shares of its actu{:
condition and the threatened throwing of such shfxres onte
market at prices that would advertise the bank’s 1{1501‘;3’11.‘]’3‘:
that in order to prevent an open and apparent violation 0 f tth (;
as well as to deceive the public and the Comptrf)ller Of 5
Currency and his associates and employés, the 9fhcer1§ bou\,mo-
bank engaged in this transaction and in transactions O t--'t.:mfla-
or attempting to buy such shares of its own stock s0 Ou;;g;ded
ing, would cause the certificates of stock purchased or Ptre ’be o
to be purchased from the parties holding the same L0
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dorsed by those to whom the certificates were issued, either in
blank or in the names of the president, cashier or some one of ‘
the clerks or other parties connected with the bank, and would
then procure a delivery of such endorsed certificate, paying for |
the same with money belonging to the bank, or by surrender-
ing notes held by it against such parties for such stock, or by
payment of money and -surrender of notes; that then to ac-
count for the funds so used, the parties to whom the certificates
would be assigned, or whom the bank pretended were the own-
ers of them, would make a promissory note or notes to the bank )
for the amount of money used in the purchase of such stock, '
such note or notes being payable to the bank and unsecured
except as the certificates of stock were issued to secure the
same; that all stock purchased or attempted to be purchased
by the officers of the bank was paid for out of its funds and
lotes taken from its officers, agents and servants to the bank
to represent the funds so used ; |
'J:‘hat each and every one of the persons engaged in this trans- {
action and who executed any or all of the notes referred to was .
at the time and ever since had been absolutely and hopelessly i
Isolvent, to the full knowledge of every officer of the bank
eigaged in these transactions ; that such pretended or attempted
fﬁé‘chase of shares of stock was made by the bank directly with
namg;VItll(jrs or holders thereof and with the people in whose
S e, Sto?k stood-, to the knowled'ge of each one of the
iy thqf(,)g :mg ltc)r %mldmg thg stock or in V.Vhose name it.st(')od, ;
Pl pr;:ngedt 1e tralllnsactlons concerning the negot'latlons *
i 1 %urc ase of 'stock was made. to or with the
s ,és iders or the persons in whpse names it stood by any
" Omy them w_hose names the 'certlﬁc.ates were taken or to
s of e Ciztlhgcates were thvered in blank, exgep.t in the
i president and cashier, who in such negotiations a.nd
*°¢ purchases were, to the knowledge of those with :

whom t} :

: ™ they dealt, acting for and on account and in the name |

of the bank . ; |
That in some j |

e ' Some instances, and perhaps all, the certificates of ‘

surrend 5
trrendered to the bank were cancelled, and new certi-

Cates issned 3 .
' tued to irresponsible persons, who were to hold the
VOL. cLxxX11—35
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same for the use and benefit of the bank; that owing to the
fact that the entire history of these transactions, so far as it
appeared in writing, was and is contained in the books, records
and papers of the bank in the sole custody of the receiver, the
defendant was unable to give a more detailed statement and
history of the transactions, or to state from whom all the pur-
chases were made, or to whom certificates were assigned, or by
whom held, or to whom they might have been transferred;

That none of said stock was taken or purchased or procured
by the bank to prevent any losses or loss upon debts previously
contracted in good faith or purchased in any way authorized by
law, but the same was purchased by the bank with its funds for
the purpose of preventing the stock from being sold in open
market, and to prevent any investigation being made as to the
actual condition of the bank by the parties owning the same;
that none of the parties to whom new certificates of stock were
issued have paid anything for it, nor did they pay or cause to
be paid the notes executed to the bank, nor did they intend to
pay the notes when they were executed, because they were
executed with the fraudulent purpose of concealing the stock
purchased by the bank ; :

That at the time of the negotiations for the purchase of Siflld
stock, and at the purchase thereof, the bank had purchase(i with
its funds, in the manner set forth, about $80,000 of the $250,000
of the reduced capital stock of the bank;

That during said negotiations with the presiden :
officers of the bank by the defendant and Hood, and at the tml?
of the purchase of said stock, the president and o'ther oﬁicer]sJ 01
the bank represented to them that all of its capltgl stock‘ .ag
been subscribed for and issued to actual purchasers 1n good faith,
and was then held and owned by such parties as stockl_noild:lj‘:
of the bank, except an amount of the capital sFock \thcl i
bank then had on hand which had been taken in by 1t t(;, }:’tfh
vent a loss on indebtedness previously contracted in good faith,
and had been so taken without violating the bank
the United States; that defendant believing tpose ;
purchased of the bank two hundred shares of its capl

t and other

ing laws of
statements
tal stock
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of the par value of $20,000, which sum he paid therefor, and a
cerfificate was issued to him by the bank; and,

That at the time of the purchase or attempted purchase by
him of said stock for which the certificate was issued, the presi-
dent and other officers of the bank, in order to have its books
show correctly the amount of the outstanding stock, caused
some or all of the parties who held certificates of stock in their
names that had been purchased for and on account of the bank
to surrender to the bank enough of such certificates for cancel-
lation, so that the certificate issued to the defendant could be
sued therefor and in the place thereof, and immediately upon
the surrender of such certificates to the officers of the bank,
and without the knowledge of the defendant, the certificates
were cancelled by the bank to an amount sufficient to enable it
to issue the certificate so received by defendant; and that the
parties who held said stock never at any time received the pur-
ch'ase money paid by the defendant for it, but the same was re-
tained and kept by the bank. Wherefore defendant demanded
that the action be dismissed.
The defendant also filed a cross-petition and counterclaim,
ficorporating therein by reference all the allegations of his
first and second defence. He alleged that by reason of the
fucts stated and the fraud and deceit practiced upon him by
Ef‘le bank and its officers, he has been damaged in the sum of
T;O,(I)UO},I with interest from April 18, 1896. e further al-
ﬂl{g({)é\(vatlcat he haq prese.nted such claim to the receiver for
o © as a claim against the bank, anc.l that the same had

~ rejected and vefused by the receiver. He therefore
?rfi}'ed Judgment against the bank for the above sum with
Ctgi‘;esh and asked that the same be paid ratably by the re-

o' out of the assets and funds of the bank in his control
aﬂdrpossession.
fer}(\i:u}zive l{{ivgn a full statement of the averments of the de-
SOmethingp Lflil}lllgs beca‘mse In an attempt to condense ‘Fhe.rn
o :Ssﬂllgi_lt be omitted that was deemed by the. plaintiff
senteq fop Csn Tgl to' his case, and because t.he questions pre-

v HS} eration may be regarded as important.

Ing that the defendant became a shareholder in conse-

In
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quence of the fraudulent representations of the bank’s officers,
as set forth in the answer and cross-petition or counter-
" claim, two principal questions are presented for determina-
tion: 1. Whether such representations, relied upon by the
defendant, constituted a defence in the present action brought
by the receiver only for the purpose of enforcing the individ-
ual liability imposed by section 5151 of the Revised Statutes
upon the shareholders of national banking associations. 2. Can
the defendant, because of the frauds of the bank whereby he
was induced to become a purchaser of its stock, have a judg-
ment against the receiver on the counterclaim in this action
for the money paid by him for stock, to be satisfied out of the
bank’s assets and funds in his control and possession

The present action is beyond question one at law. Itsobject
is to enforce a liability created by statute for the benefit of crefl-
itors who have demands against the bank of which the plaintlﬁ
is receiver. The defendant stood upon the books of the bank
as a shareholder at the time it was placed in the hand§ f)f the
receiver and he was accorded the privileges appertaml.ng'to
that position. He claims exemption from the responsibility
attaching to him, under the statute, as a shareholder upon the
- ground that in consequence of the frauds practiced upon him
he was entitled to disaffirm, and that he had upon due notice
to the receiver disaffirmed, the contract under which ht_ajpur'
chased the stock in question. He seeks to have the certificate
received by him treated as cancelled. Clearly such a defence
is of an equitable nature, and could not be recognized ancll Su?‘
tained except in some proceeding to which the bank, at ;ﬁs ts,
was a party. If the defendant was entitled, under the aC‘H-
stated, to a rescission of his contract of purchase, and to a ca d
cellation of his stock certificate, and consequently to be rehei’j q
from all responsibility as a shareholder of the bank, he Cb‘; =
obtain such a relief only by a suit in equity to which the
and the receiver were parties.

The defendant alleges that he tendere : ving
certificate of stock received by him for cancellation, n(c)i Egceﬁ
and informing the latter that, because f)f the fraud anhase 5
practised upon him by which he was induced to pure

d to the receiver the
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attempt to purchase the stock represented by the certificate, he
disafirmed the contract of purchase or pretended purchase of
the stock, and demanded that the receiver receive the certificate
and cancel it and repay the sum of twenty thousand dollars
paid by him, or such proportionate part thereof as he would
be entitled to receive as a creditor of the bank for that amount,
which tender and demand the receiver refused to accept or
accede to. Such tender was an idle ceremony and added noth-
ing to the rights of the defendant; for the receiver had no
power to accept or cancel the certificate or to relieve the de-
fendant from the responsibility attaching to him as one appear-
ing upon the books of the bank as a shareholder and to whom
had been accorded by the bank the privileges of a shareholder.
His duty was to take charge of the assets of the bank and to
enforce such assessment upon shareholders as was made by the
Comptroller in virtue of the statute.

Nor could the bank, after its suspension and the appointment
of a receiver, have assumed to discharge the defendant from
an.y liability attaching to him as a shareholder. TUpon the
failure of the bank the rights of creditors attached and could
ot be affected by anything that the bank or its officers might,
after such failure, have done or omitted to do. In Zuarle v.
P ennsylvania, 178 U. S. 449, 455, we held that when a national
banlk suspends and is placed in the hands of a receiver the
éntire control and administration of its assets are committed to
the recelver and the comptroller, subject to whatever rights
(c)i 1?1"_10r1ty, if any, may have been previously acquired by pro-
: Oenlngss lawfully instituted {;Lgainst the bank before its suspen-
effeéti ;’ tha.t the only way in whic:,h t.he Flgfendant could have
ki V‘;y raised the questilon of his liability as a shareholder,
i susg rom frands commltted. by the bank or its officers before
0 b[v)ensm.n yvhereby he was induced to become a shareholder,
o i fa suit In equity against the bank and the refzeiver. In-
table de f]gursumg that course, ‘he sought by interposing an egui-
il thencset;;) (:efear; this action at law brought by the receiver

Astitution ofu :};e Uhgt cannot be dor.le,. begause under the
" FO0 ‘ nited States the distinction between law

®quity is recognized, so that in actions at law in a Cireuit
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Court of the United States equitable defences are not permitted.
So, also “if the defendant,” this court has said, ¢ have equitable
grounds for relief against the plaintiff, he must seek to enforce
them by a separate suit in equity.” Northern Pacific Rail-
road v. Paine, 119 U. S. 561, 563. See also Bennett v. Butter-
worth, 11 How. 669; Thompson v. Railroad Companies, 6 Wall.
134 ; Scott v. Neely, 140 U. S. 106 ; Scott v. Armstrong, 146
U. S. 499, 512.

We must not be understood as expressing any opinion upon
the question whether the defendant could have been discharged
from liability as a shareholder if the facts stated in his answer
by way of defence had been established in a separate suit ‘in
equity. Whether a decree based upon the facts set forth in tae
answer, even if established in a suit in equity brought against
the bank and the receiver after the appointment of a receiver,
would be consistent with sound principle or with the statute
regulating the affairs of national banks and securing the rights
of creditors, is a question upon which we do not now express
an opinion. We mean at this time only to adjudge that the
facts set forth in the answer present grounds of relief ?VhICh
cannot be made available by way of defence in this action .at
law, and if sufficient to protect the defendant against the lia-
bility attaching to him as a shareholder, must be alleged and
proved in a suit in equity to which the bank and the recelver
are made parties. ‘

Some of the observations made in Scott v. Deweese, 181 U 5
202, are quite applicable to the present case. That was ari
action at law to enforce the individual liability imeS9d by
section 5151 of the Revised Statutes. The defendant In th;t
case sought to escape such liability upon the ground, H}I‘ pak,f
that he had been induced by false representations of the Nian,.;
officers to accept a certificate for a certain amount of 1fs1

creased capital stock. No suit had been instituted to cancel
the certificate or to rescind the subscriptio
court said: “The present suit is primarily fiwi
creditors of the bank. It is based upon a statute designec

only for their protection but to give confidence t
with national banks in respect to their contracts,

n of stock. 'l‘hc‘
in the interest of

o all dealing
debts and
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engagements, as well as to stockholders generally. If the sub-
seriber became a shareholder in consequence of frauds practiced
upon him by others, whether they be officers of the bank or
officers of the Government, he must look to them for such
redress as the law authorizes, and is estopped, as against cred-
itors, to deny that he is a shareholder, within the meaning of
section 5151, if at the time the rights of creditors accrued he
occupied and was accorded the rights appertaining to that posi-
tion.”  Whether the defendant in that case could have been
relieved from liability as a shareholder and had his subscription
of stock cancelled, if he had in good faith and in due time before
the suspension of the bank instituted proceedings to obtain relief,
was not decided.

The defendant, however, contends that the present suit is not
embraced by the rule just announced because, he insists, the
purchase by the bank of its stock—iwhich he was induced there-
after by its fraud to purchase from it—was not simply voidable
but was absolutely void ; consequently, the sale to him of such
stock was void and he did not by his purchase and by taking a
certificate of stock become a shareholder within the meaning
of section 5151,

It is true that the statute declares that no mnational bank
Shalll be the purchaser or holder of any of its own shares of
@pital stock. Rev. Stat. § 5201. But will a violation of this
Provision by the bank relieve from liability one who holds a
cel:zfﬁcate of its stock and enjoys the right of a shareholder ?

the statute forbids a national bank to lend money upon real
Eitatfe as security. Rev. Stat. § 5187. Nevertheless, this court
foj t}I;equently held that the borrower cannot escape liability
Hight sfrigay;nelllt of the money so borrowed, nor dispute the
the Statute(? tial;lt "20 Yenfzrce the security taken in violation of

el t’o 16 was for the G?vernment and not for the

e complain of the bank’s departure from the rule

{8 i y stat.ute. Scott v. Deweese, 181 U. S. 202, and
orities there cited.

thi‘? Ngztional Bank v. Stewart, 107 U. S. 676, 677, it appeared
Stockah ank had loaned money on the security of its shares of

eld by the borrower. The debt not having been paid,
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the bank sold the stock and applied the proceeds to the pay-
ment of an equal amount of the debt. The stockholder then
sued the bank to recover the value of the stock, relying on sec-
tion 5201 of the Revised Statutes forbidding a national bank
to make any loan or discount on the security of the shares of
its own capital stock. The trial court held that as the statute
forbade the bank to accept its own shares of stock as security
for money loaned, the plaintiff was entitled to recover. The
judgment was reversed by this court, which held that the stat-
ute imposed no penalty, either on the bank or borrower, if a
loan was made in violation of its provisions; and that if the
prohibition could be urged against the validity of the transac-
tion by any one except the Government, it could only be done
while the security was subsisting in the hands of the bank.

So in Seott v. Deweese above cited, which involved a con-
struction of section 5205 providing that no increase of a banl'{'s
capital stock shall be valid until the whole amount of such in-
crease shall have been paid in, and until the Comptroller certi
fies that the amount of the increase has been duly paid in as
part of the capital of the association. This court said: “ T'h‘e
statute does not, in terms, make void a subscription or certlfl-
cate of stock based upon increased capital stock actually paid
in, simply because the whole amount of any proposed or author-
ized increase has not in fact been paid into the bank. :
That the bank, after obtaining authority to increase its capital,
issued certificates of stock without the knowledge or approv:_il
of the Comptroller and proceeded to do business upon the basis
of such increase before the whole amount of the pI'OPOS_ed "g
crease of capital had been paid in, was a matter be.tween it an'r1
the Government under whose laws it was organized, and di
not render void subscriptions or certificates of stock based up?n
capital actually paid in, nor have the effect to relieve a S]Iali&
holder, who had become such by paying into the bﬂ_nk “‘"
amount subscribed by him, from the individual liability 1m
posed by section 5151.” L

In view of these decisions it cannot be held that the purf}nﬂzf
by the bank of its own shares of stock was Yo1d. : It was .
course a matter of which the Government by its officers 0t
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take cognizance; and it may be that it was a matter of which
stockholders, having an interest in the proper administration of
the affairs of the bank, could complain in a proceeding insti-
tuted by them to restrain the bank from violating the statute.
But, when the violation of the statute has occurred, it is not a
matter of which a shareholder can complain in order that he
may be relieved from the liability attaching to him as a share-
holder and which the receiver seeks to enforce under the orders
of the Comptroller. In the present case Judge Thayer, de-
livering the opinion of the Circuit Court of Appeals, well said :
“In considering the second defence which was interposed by
the defendant, it is important to bear in mind that the two hun-
dred shares of stock which he purchased from the bank was
not void stock, but was stock which, according to the averments
of the answer, had once been issued to other persons and had
been reacquired by the bank by purchasing it from such other
persons to prevent them from throwing it on the market at
Tumous prices. It is necessary to infer from the averments of
the answer that this stock had once passed the scrutiny of the
Comptroller, and had been outstanding and had been held by
other persons since the organization of the bank in the year
1891 The purchase of this stock by the bank under the cir-
timstances disclosed by the answer was doubtless ultra vires,
but the purchase in question did not render the stock void. In
purchasing it the bank made an unlawful use of its funds, for
L"e}i:ich the Of.ﬁcers concerned in the transaction could have been
fion }FIZZPCS)S‘S;b'Ie, as for any other unlawful act, if the corpora-
iy tb aﬁned damage ; but in pomt O'f fact,'by the‘ sale of
. 0 the defendant that portion of its capital which had
S :;};atedt b)}fl the purche}se was restored by the resale, and
A b:\l:t t(1)'~ ave bee_n incurred. We are at a loss to un-
i thlb transaction on the‘paq't (?f' the bank can oper-
N hi giefendant .from his liability as a stockholder
whidh g 1e§ied yltklle recelver to recover a stock assessment
The sile of (1o tSO ]: y for the benefit of corporate creditors.
chased th, salm s f)c to the defendar}t aft‘er the bank had pur-
that - ew as not unlawful, since 11': operated to restore

of the capital that had been retired, and to that ex-
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tent repaired the wrong which might otherwise have been done
to the bank’s creditors.” 97 Fed. Rep. 865, 868.

It only remains to inquire whether, in any view of the case,
the cross-petition or counterclaim can be sustained. We think
not. The receiver sued in this case for the benefit of creditors
who, it must be assumed upon this record, knew nothing of the
circumstances under which the defendant became a shareholder-
They trusted the bank and those who appeared on the list of
shareholders required to be kept by section 5210 of the Revised
Statutes, which list, that section declares, “shall be subject to
the inspection of all the shareholders and creditors of the asso-
ciation.” Referring to that section, this court, in Pauly v.
State Loan & Trust Co., 165 U. S. 606, 621, 622, said : “ Mani-
testly, one, if not the principal, object of this requirement, was
to give creditors of the association, as well as state a,uthoritigs,
information as to the shareholders upon whom, if the associd:
tion becomes insolvent, will rest the individual lability for its
contracts, debts and engagements.” Pullman v. Upton, 96
U. S. 828, 330, 331; National Bank v. Case,99 U. S. 628, 631.
“Tt is true that one who does not in fact invest his money 1
such shares, but who, although receiving them simply as collat
eral security for debts or obligations, holds himself out n the
books of the association as the true owner, may be treated as
the owner, and therefore liable to assessment, when the asso-
ciation becomes insolvent and goes into the hands of a receiver.
But this is upon the ground that by allowing his name to appealj
upon the stock list as owner he represents that heis such owne‘r,
and he will not be permitted, after the bank fails and when f“;
assessment is made, to assume any other position as agaHLﬁ
creditors. 1f, as between creditors and the person a'ssessed, tke
latter is not held bound by that representation, the hst'of stOCI-1 d
holders required to be kept for the inspection of creditors a
others would lose most of its value.”

‘We perceive no ground whatever upon ;
can hart)re a judgm{gnt upon his cross-petition or CO““‘?_’;;‘?T;
against the receiver. That officer had nothing to do w1 o
fraudulent transactions of the bank prior to its Vsusng‘min.
His duty was to take charge of its assets, and have them

which the defendant
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istered according to the rights of parties existing at the time of
such suspension. Whether, if the defendant claimed a judg-
ment against the bank or its officers for the alleged fraud or
deceit of the latter officers, he could participate in the distribu-
tion of the proceeds of the stock assessment until all the con-
tract obligations of the bank had been met, was not decided
by the Circuit Court of Appeals. That question was wisely
reserved for decision when it should arise and become necessary
to be decided. It was deemed by that court only necessary to
adjudge that the receiver was entitled to a judgment against
the defendant, and that the latter was not entitled in this action
to a judgment against the receiver on account of frauds com-
mitted by the bank or its officers. In that view we concur.

1 Pgrceiving no error of law in the record, the judgment be-
ow is

Affirmed.

HOOD ». WALLACE.

ERROR T0O THE CIRCUIT COURT OF APPEALS FOR THE EIGHTH CIRCUIT.

No. 179. Argued March 11, 1901.—Decided May 27, 1901.

Lantry v, Wallace, ante 536, followed.
TuE case is stated in the opinion.

! The counsel were the same as in Zantry v. Wallace, and the
WO cases were argued together.

Mz. Jusmior Harrax delivered the opinion of the court.

agh? Pleadipgs in this case are the same as in Lantry v. Wal-
o o, 1r1JUSf'G decided. The demurrer to the answer and cross-pe-
of Hood was sustained in an elaborate opinion by Judge

tillips, holding the Cireuit Court. 89 Fed. Rep. 11. The
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