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Opinion of the Court. |

CALHOUN GOLD MINING COMPANY ». AJAX GOLD
MINING COMPANY.

ERROR TO THE SUPREME COURT OF THE STATE OF COLORADO.

No.195. Argued March 13, 14, 1901.—Decided May 27, 1901.

i

The rights conferred upon the locators of mining locations by Rev. Stat.
§ 2322, are not subject to theright of way expressed in §2823, and are not
limited by § 2336.

As to § 2336, by giving to the oldest or prior location, where veins unite,
all ore or mineral within the space of intersection, and the vein below
the point of union, the prior location takes no more, notwithstanding
that § 2322 gives to such prior location the exclusive right of possession
and enjoyment of all the surface included within the limits of the location,
and of all veins, lodes and ledges throughout their entire depth, the top
or aPex of which lies inside of such surface lines extended downward,
::tItCa}ly. Held that § 2336 does not conflict with § 2332, but supple- ;

nis it. !

A locator i§ not confined to the vein upon which he based his location, and :
upon which the discovery was made. |
A tfmtent is nf)t simply a grant for the vein, but a location gives to the loca-
0T something more than the right to the vein which is the subject of

the location,
P?;?:;isproof of the discovery. They relate back to the location of !
, and cannot be collaterally attacked.

T

*I

Tux case is stated in the opinion of the court.

Hr. W. £ 8o Relle for plaintiff in error.
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jbfz. Joseph, C. Helm for defendant in error. M. Ernest A.
rnand Mr, Charles H. Dudley were on his brief.

M. Jusmior MoKaa delivered the opinion of the court.
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boundaries of, the mining claims of defendant in error. The
answer of plaintiff in error justified the trespasses and as-
serted a right to the ore by reason of the ownership of an-
other mining claim and the ownership of a certain tunnel site.

The rights of the parties are based on and their determina-
tion hence involves the construction of the following sections
of the Revised Statutes of the United States, empowering the
location of mining claims:

“ Spc. 2322. The locators of all mining locations heretofore
made or which shall hereafter be made, on any mineral vein,
lode, or ledge, situated on the public domain, their heirs and
assigns, where no adverse claim exists on the tenth of May,
eighteen hundred and seventy-two, so long as they comply
with the laws of the United States, and with state, territgrlall
and local regulations not in conflict with the laws of the Un:
ted States governing their possessory title, shall have the ex-
clusive right of possession and enjoyment of all the surffwe
included within the lines of their locations, and of all veins,
lodes and ledges throughout their entire depth, the top or apex
of which lies inside of such surface lines extended downward
vertically, although such veins, lodes, or ledges may s0 far d:
part from a perpendicular in their course downward as to extent
outside the vertical side lines of such surface locations. But their
right of possession to such outside parts of such velns or ledge?
shall be confined to such portions thereof as lie between vertxcai
planes drawn downward as above described, through the ‘;‘}'t
lines of their locations, so continued in their own direction b dr
such planes will intersect such exterior parts of _such Vem:tgr
ledges. And nothing in this section shall authorize the -lqu.rd
or possessor of a vein or lode which extends in its downw ;he
course beyond the vertical lines of his claim to enter upon b
surface of a claim owned or possessed by another. £

“ Sge. 2323. Where a tunnel is run for the developmenft ;)uch
vein or lode, or for the discovery of mines, the owners 0 .
tunnel shall have the right of possession of all velns Cil' o
within three thousand feet from the face .of sqch tunn(tli iﬁ gt
lines thereof, not previously known to exist, discovere e
tunnel, to the same extent as if discovered from the
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and location on the line of such tunnel of veins or lodes not
appearing on the surface, made by other parties after the com-
mencement of the tunnel, and while the sane is being prose-
cuted with reasonable diligence, shall be invalid ; but failure
to prosecute the work on the tunnel for six months shall be
considered as an abandonment of the right to all undiscovered
veins on the line of such tunnel.”

“Sec. 2336. Where two or more veins intersect or cross each
other, priority of title shall govern, and such prior location
shall be entitled to all ore or mineral contained within the space
of intersection ; but the subsequent location shall have the right
of way through the space of intersection for the purposes of
the convenient working of the mine. And where two or more
veins unite, the oldest or prior location shall take the vein be-
low the point of union, including all the space of intersection.”

The especial controversy is whether the rights conferred by
section 2322 are subject to the right of way expressed in sec-
tion 2323 and limited by section 2336. Or, in other words, as
to th_e latter section, whether by giving to the oldest or prior
iocatlon, where veins unite, “ all ore or mineral contained within
vhf? space of intersection,” and “the vein below the point of
umqn,“ the prior location takes no more, notwithstanding that
SE‘:Cthn 2322 gives to such prior location “the exclusive right
011 pO.SSES!s‘lon and enjoyment of all the surface included within
:giﬂ}::szutoﬁhtl_le loqation, “and of all veins, lodes and' ledgos
T elr entlrg depth, the top or apex of _Whlch lies

w0 ol such surface lines extended downward vertically.”
anrlilfqiefenga“t in error denied such effect to sections 2323
i i Je;‘t;o ;U}O ’bgoug‘*ht this suit, as we have.sai'd, z.igainst plain-
O¥ing oo lelaiamciiges and ‘Fo %“estram plalntlﬁ in error fr.om
of defenczlant ‘ el;llﬂe to be lethll’l the boundam'es of the cl'alms
10 bo entitled e Y'Otl‘, to whmk.n ore defendant in error claimed
D Sus‘tazxilédui }?f STCFIOH 2322. The Judgl.ment of the
damages wer g ite-lfl ;u:}n ofl‘t.he‘de.fendant in errqr'and

rom furthep 1o bandibep aintiff in error was enjoined
prosecuting work. An appeal was taken to the

u Your
I;ieme Cou?t of_ the State and the judgment was affirmed.
eupon this writ of error was allowed.
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The annexed plat exhibits the relative location of the respec-
tive properties of the parties. The Champion location was
dropped from the case. There is no controversy as to the
validity of the respective locations, none as to the tunnel site or
of the steps necessary to preserve it. Indeed, the facts are all
stipulated, and that the respective locations are evidenced by
patents, the defendant in error being the owner of the Monarch
and the Mammoth Pearl, and the plaintiff in error the owner
of the Victor Consolidated and the tunnel site. The facts are
stated by the Supreme Court of the State as follows:

Seale JOBTY o3 rion.

AL T BD5L Jw-lfj-
pordw®d]d :

either

ated prior to :
that the receivers

“That each of appellee’s claims was loc
the lode claim or tunnel site of appellant;

- to the
receipt on each of the claims of appellee i,

jssued pri¢




CALHOUN GOLD M. CO. ». AJAX GOLD M. CO. 503
Opinion of the Court.

location of the tunnel site and prior to the issuance of receiver’s
receipt on the Victor Consolidated ; that the patents upon the
lode claims of appellee issued prior to the patent on the lode
claim of appellant; that the patent to the apex issued prior to
the location of the tunnel site and on the Mammoth Pearl and
Monarch subsequent to such location ; that the vein of the Vie-
tor Consolidated was discovered and located from the surface,
was not known to exist prior to such discovery, extends through-
out the entire length of that claim, and on its strike crosses
each of the veins of the claims of appellee upon which they
were respectively discovered and located ; that the tunnel cuts
numerous blind veins underneath the surface of the claims of
appellee, which do not appear upon the surface and were not
known to exist prior to the location of the tunnel; that the
vein of the Victor Consolidated was cut in this tunnel un-
derneath the claims of appellee and ore of the value of four
hundred dollars removed therefrom. It also appears that the
patents upon the lode claims of appellee embrace the conflict
W.lth the Victor Consolidated without any reservation as to
elt‘her surface or veins, and in this respect conform to the re-
Cel\’er’g receipts upon such claims ; that the patent on the Victor
Consolidated excludes the surtace in conflict with the claims of
appellee and all veins having their apex within such conflict,
“’1}1011 are the same exceptions contained in the receiver’s re-
ceIpt for that claim ; that the portal to the Ithaca tunnel site
:‘l’as‘at the date of its location on public domain ; that work
tlii::a(f:v‘;;clilp'l“ﬁsecuted diligently, and that the location of such
g eil respects regular ; 'tha,t al‘l necessary steps were
L 5}00 artlt to 1oea‘te th_e blind veins cut in such ‘Funnel,
e on r'ol\lfersy in this case ; that the record t{tles of
P appellee are vested in it, and the record titles of

or Uonsolidated, the Ithaca tunnel site, the blind veins

dise ;
his‘:;;ered therein underneath the claims of appellee, are vested
ol appellant. The record discloses that appellant offered

ony tending to prove that at the date of the location of

its ¢ i i i
Monunnel site mineral in place had not been discovered on the
arch and Mammoth Pearl lode claims.”

s
assignments of error present the following propositions
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which it is stipulated the case involves and to which the deci-
sion may be directed :

“ First. Whether or not the Ithaca tunnel (the tunnel claimed
by plaintiff in error) is entitled to a right of way through de-
fendant in error’s lode claims.

“Second. Whether or not plaintiff in error has acquired by
virtue of said tunnel site location the ownership and right to
the possession of the blind veins cut therein, to wit, veins or
lodes not appearing on the surface and not known to exist prior
to the date of location of said tunnel site.

“Third. Whether or not plaintiff in error is the owner and
entitled to the ore contained in the vein of its Victor Consoli
dated claim, within the surface boundaries and across lode
claims of defendant in error.

“ Fourth. Whether or not plaintiff in error should have been
allowed to introduce evidence for the purpose of showing that
there was no discovery of mineral in place on the Monarch
and Mammoth Pearl claims of defendant in error prior to the
location of said tunnel site.”

The third proposition involves the relation of sectiops 2_329
and 2336. It is first discussed by plaintiff in error, and is given
the most prominence in the argument and we, therefore, give it
precedence in the order of discussion. It presents for the first

time in this court the rights of a junior location of a cross vein
within the side lines of a senior location under section 2336.
Prior to the decision by the Supreme Court of Co]orad(_) in the
case at bar that court had decided that the junior location Wi
“entitled to all of the ore found on his vein within the S“l‘{
lines of the senior location, except at the space of intersectlor}_)gf
the two veins.” Branagan v. Dulaney, (1885) 8 Col. i‘l';[’
Leev. Stahl, (1886) 9 Col. 208 ; Morgenson v. M iddlesen M. & 4
Co., (1887) 11 Col. 176 ; Lee v. Stahl, 13 Col. 174 In Co7ee ™
Emigh, (1890) 15 Col. 184, it was held that the rule laid (110":115
in the foregoing cases had become established law. 'The c all :
of the plaintiff in error were located after the decisions, arllt\ of
is contended that the rule laid down by them became & I’UV‘;FSG
property in the State, and it is earnestly urged that to I; L 5
the rule now would take from plaintiff in error that Wi
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“had reason to believe was a vested right in the Victor Con-
solidated vein.”

There are serious objections to accepting that consequence as
determinative of our judgment. We might by doing so con-
firm titles in Colorado but we might disturb them elsewhere.
The statute construed is a Federal one, being a law not only for
Colorado but for all of the mining States, and, therefore, a rule
for all, not a rule for one, must be declared. Besides what con-
sideration should have been given to prior cases, the Supreme
Court of the State was better able to judge than weare. It
may be that the repose of titles in the State was best effected
by the reversal of the prior cases. At any rate, a Federal stat-
ute has more than a local application, and until construed by
this court cannot be said to have an established meaning. The
necessity of this is illustrated, if it need illustration, from the
dlfferent view taken of sections 2322 and 2336 in California,
Arizona and Montana, from that taken in the prior Colorado
cases. The Supreme Courts respectively of those States and
thz_tt Territory have adjudged a superiority of right to the cross
velns to be in the senior location. Manifestly, on account of
thls_dlfference if for no other, this court must interpret the
sections independently of local considerations. And in doing
%0 we do not find in the sections much ambiguity so far as the
issue raised by the record is concerned ; indeed, not even much
necessity for explanation. Section 2336 does not conflict with
section 2322, but supplements it. Section 2336 imposes a servi-
tude upon _the senior location, but does not otherwise affect the
Sg:]yuswe rlghts. given the senior location. It givesa right of
ma} io the junior '1oc_atlon. To what extent, however, there
theyintzrson? amblgultyé whether only through the space of
Californizec Alop of the veins, as held by the Supreme Coulrts of
Kl ,th PlZlor_la and Montana, or through the space of inter-
MR f claims, as held by the Supreme Court of Colorado
ol vie‘(; at bar. It is no‘F necessary to determine between
the Contentsi;) O;ehOf th.em. 1s‘certa1n1_y correct, and therefore
b tha£ : i;l 0 tt e plaintiff in error is not. correct, and more
lete in, n(.) necessary to' decide on this record. A com-

erpretation of the sections would, of course, determine
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between those views, but on that determination other rights
than those submitted for judgment may be passed upon, and
we prefer therefore to reserve our opinion.

There was some contrariety of views in the cases on other
points. There was discussion as to whether veins cross on their
strike or their dip, and it was held that they could cross
on both strike and dip, but as to the exact application of sec-
tion 2336 to either there was some disagreement.

The Supreme Court of Arizona said: “ Congress had in mind,
at the time of the enactment of the law of 1872, that, as min-
ing rights then stood, A’s lode might legally cross B’s lode on
the strike, and whether on the dip or not, makes no difference;
and section 2336 was designed to define the rights of A and B
in the space of intersection.” Watervale Mining Co. v. Leach,
33 Pac. Rep. 418, 424.

The Supreme Court of California held in Wilhelm v. Silvester,
101 California, 358, that the provisions of the section could read-
ily be construed as intending to protect the rights of olq ledge
locations. And speaking of veins intersecting on their dip,

said, “ moreover, there is strong reason for thinking that suc}l
an intersection was the very one in mind of Congress when hlt
passed section 2336; for in that section, and speaking of the

same subject, it says that ¢ where two or more veins um’t.e, thf;
oldest or prior location shall take the vein below the ‘pomt o
union,” and if the other kind of intersection (on the strike) was
in the minds of the legislators at that time they would not have
used the word ‘below ;’ for ¢‘below’ would not apply E_bt 5}11 o
a union on the strike of two veins, such as the appellar'lt s rights
depend on in the case at bar.” But the Chief Justice of the
State, concurring in the result, observed : AL
“T think, however, that too much is conceded, bota fm o
opinion of the court and in the argument of counsel OI‘t =
spondent, in assuming that the provisions of §2336 qaflﬂ;)la‘v
applied to locations made since the passage of the'mmuvl‘?l e
of 1872 on veins which intersect upon their strlke‘; wi C][‘his
bringing it in conflict with the plain terms of §23~?- e
wholly unwarranted assumption has been the source 0 :;.f .
trouble and difficulty which the land office and some
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state courts have encountered in their attempts to construe
provisions of a statute which are in perfect harmony, but which
have been erroneously supposed to be inconsistent.”

The Supreme Court of Colorado concurred in the conclusions
of the courts of Arizona and California, and expressed its own
view as follows :

“Our conclusion is that the provisions of § 2336 apply to loca-
tions made under the act of 1872, as well as before ; p. 616, refer
to the intersection or crossing of veins either upon their strike
or dip; that the space of intersection in determining the owner-
ship of ore within such space, means either intersection of veins
or conflicting claims, according to the facts in each particular
case, and grants a right of way to the junior claimant for the
convenient working of his mine through such space upon the
veins (underneath the surface) which he owns or controls out-
side of that space. This construction renders the two sections
entirely harmonious, gives effect to every clause and part of
each, and in so far as § 2336 regulates or in any manner pro-
vides for rights as between conflicting claims, it applies only to
Intersections consistent with all the provisions of § 2322.”

See for the views of the Supreme Court of Montana, Pardee
V. Murray, 4 Montana, 234. ;

2 'I.‘he other assignments of error relate to rights claimed by
plaintiff in error by the location of the tunnel site, and present
the questions whether such location gave to the plaintiff in
error the following rights: of way through the lode claims of
:5]:1[8 defendant in error ; of possession of the blind veins cut by

?tunnel' uqderneath the claims of the defendant in error.
ungil: platl.ntltf in error asserts the right of way for its tunnel
. thsec 11011‘ 2323 by implication, and from that implication,
o :fr:;lhe it 9onten§ls for as to cross veins, deduces its right
e answ; (?Imd veins. The. contentior} as to.cross veins we
fed T :ct,i :nd the deduction as to blind veins is not justi-
SR, ‘Irleiconter?plates that tun.nels may be run for 'the
e v ns or lodes, fqr the dlscovet.'y of mines, gives
knol:v o (?Xist SSl(;n of such veins or lodes, if not previously
e t: a? makes lo?atmr‘]s on the surface after the

of the tunnel'invalid. There is no implication
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of a displacement of surface locations made before the com-
mencement of the tunnel. Indeed, there is a necessary implica-
tion of their preservation. And there can be no implication of a
conflict with the rights given by section 2322. The exclusive-
ness of those rights we have declared. The tunnel can only be
run in subordination to them. How else can section 2322 be
given effect? There are no exceptions to its language. The’
locators ‘““of any mineral veins, lode or ledge” are given not
only “an exclusive right of possession and enjoyment” of all
the surface included within the lines of their locations, but “of
all veins, lodes and ledges throughout their entire depth, the top
or apex of which lies inside of such surface lines extended down-
ward vertically.” A locator therefore is not confined to the
vein upon which he based his location and upon which the dis
covery was made. “All veins or lodes having their apices
within the planes of the surface lines extended downward are
his, and possession of the surface is possession of all such veins
orlodes within the prescribed limitations.” The Laws of Mines
and Mining, page 442, by Barringer & Adams.

Under the old law the miner “located the lode. Under the
new (the act of 1872) he must locate a piece of land contalr'nng
the top or apex of the lode. While the vein is still the prioct
pal thing, in that it is for the sake of the vein that the location
is made, the location must be of a piece of land including the
top or apex of the vein. If he make such a Ioca.tion, con.tami
ing the top or apex of his discovered lode, he will be el}tlﬂe‘
to all other lodes having their tops or apices within their sur-
face boundaries.” Lindsay on Mines, sec. 71. i

And this court said, speaking by Mr. Justice Brewer, 12
Campbell v. Ellet, 167 U. 8. 116: : S

“But the patent is not simply a grant of the vein, fOlr, 1
stated in the section, ‘a patent for any land claime('l and locate?
for valuable deposits may be obtained in the following manner.
It must also be noticed that section 2322, in respect to locatf)rsé
gives them the exclusive right of possession and enJoymerU‘_ E:
all the surface within the lines of their locations, and %1_1 ‘e“{l‘;
lodes and ledges, the tops or apices of which are 1n§1(1e S]z:.re
lines. So that a location gives fo the locator something ™
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than the right to the vein which is the occasion of the location.”
See also Del Monte Mining & Milling Co. v. Last Chance Min-
ing & Milling Co., 171 U. 8. 55.

The only condition is that the veins shall apex within the
surface lines. It is not competent for us to add any other con-
dition. Blind veins are not excepted, and we cannot except
them. They are included in the description, “all veins ” and
belong to the surface location.

3. The same reasoning disposes of the claim of plaintiff in
error to the right of way for its tunnel through the ground of
defendant in error, so far as the right of way is based on the
statutes of the United States. So far as it is based on the stat-
utes of Colorado it is disposed of by their interpretation by the
Supreme Court of Colorado, and, expressing it, the court said:

“Itis contended by counsel for appellant that, under sec. 2338,
Rev. Stat. U. 8. and sec. 3141, Mills’ Ann. Stat. ; 59 Pac. Rep.
607,617, it is entitled to such right. The first of these sections
Provides that, in the absence of necessary legislation by Con-
gress, the legislature of a State may provide rules for working
mines involving easements, drainage, and other necessary means
to their complete development, and that these conditions shall
be fully expressed in the patent. The section of Mills referred
to provides that a tunnel claim located in accordance with its
Provisions shall have the right of way through lodes which
may lie in its course; but it will be observed that this section
fmly referg to tunnels located for the purpose of discovery, and
:lfoarlly of 1ts provisions are still in force, which appears to be
tiollll.]:sdt bm %i’llet v. Campbell, supra, tl]fzy can have no applica-
ol e case at bar, because the section of the Revised Stat-
e the}; (fcl;(i)gldei f\(;llﬂleaserpents for the development of mines,
= e hn of Mi 1s.re.11ed upon does not attempt ’5.0 confer

ghts, but is limited to the one purpose of discovery.

0 this respect it has been clearly superseded by the act of Con-
g['QSS, 80 that,

ust attach 1
4 An agsi
I error to p
tunnel Site,

if .appellant is entitled to the right claimed, it
Y virtue of some provision of this act.”

gnment of error is based upon an offer of plaintiff
rove, that at the time of the location of the Ithaca
10 ore had been discovered in two of the patented
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claims of the defendant in error, to wit, the Monarch and the
Mammoth Pearl. The ruling was right. The patents were
proof of the discovery and related back to the date of the loca-
tions of the claims. The patents could not be collaterally at-
tacked. This has been decided so often that a citation of cases
is unnecessary.

Judgment afirmed.

DISTRICT OF COLUMBIA ». TALTY.

APPEAL FROM THE COURT OF CLAIMS.
No. 238. Argued April 12, 15, 1901.—Decided May 27, 1901

In this case this court holds, (1) that it was not error in the court below
to try the case on the amended petition; (2) that the report to the Gov-
ernment of a person employed by the Attorney General in this case .WPES
properly rejected as evidence; (3) that there was no error in the rulings
of the court below.

TaE case is stated in the opinion of the court.

Mpr. Robert A. Howard for appellant. Mpr. Assustant Attor-
ney Qeneral Pradt was on his brief.

Mr. V. B. Edwards for appellee.
Mz. Justior McKenna delivered the opinion of the court.

This action was brought in the Court of Claims under the ?ec(g
of Congress approved June 16, 1880, 21 Stat. 284, c. 243, en?t'ms
“ An act to provide for the settlement of all outgtanC_hng ;3 atlion
against the District of Columbia, and conferring jurisdict .
on the Court of Claims to hear the same, and for other pu
poses.”

The purpose of the action was to recover cO
work done and materials furnished under certain co
tered into between the District of Columbia and appellee.

mpensation for
ntracts en-
The
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