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Although the Interstate Commerce Commission found as a fact that the 
competition at Nashville, which forms the basis of the contention in this 
case, was of such a preponderating nature that the carriers must either 
continue to charge a lesser rate for a longer haul to Nashville than was 
asked for the shorter haul to Chattanooga, or to abandon all Nashville 
traffic, nevertheless they were forbidden by the Act of February 4, 1887, 
c. 104, 24 Stat. 379, to make the lesser charge for the longer haul; but 
since that ruling of the commission was made it has been settled by this 
court in Louisville & Nashville Railroad Company n . Behlmer, 175 U. S. 648, 
and other cases cited, that competition which is controlling on traffic and 
rates produces in and of itself the dissimilarity of circumstance and con-
dition described in the statute, and that where this condition exists a car-
rier has a right of his own motion to take it into view in fixing rates to 
the competitive point; and it follows that the construction affixed by the 
commission to the statute upon which its entire action in this case was 
predicated was wrong.

The only principle by which it is possible to enforce the whole statute is the 
construction adopted by the previous opinions of this court; that is, that
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a competition which is real and substantial, and exercises a potential in-
fluence on rates to a particular point, brings into play the dissimilarity 
of circumstance and condition provided by the statute, and justifies the 
lesser charge to the more distant and competitive point than to the nearer 
and non-competitive place, and that this right is not destroyed by the 
mere fact that, incidentally, the lesser charge to the competitive point 
may seemingly give a preference to that point, and the greater rate to the 
non-competitive point may apparently engender a discrimination against 
it.

It is plain that all the premises of fact upon which the propositions of law 
decided by the Circuit Court of Appeals rest, are at variance with the prop-
ositions of fact found by the commission, in so far as that body passed 
upon the facts, and this court accordingly reversed the decree of that 
court, and ordered the case remanded to the Circuit Court with instruc-
tions to set aside its decree adjudging that the order of the commission 
be enforced, and to dismiss the application made for that purpose with 
costs, the whole to be without prejudice to the right of the commission 
to proceed upon the evidence already introduced before it, or upon such 
further pleadings and evidence as it may allow to be made or introduced 
and to hear and determine the controversy according to law.

The  Board of Trade of Chattanooga, Tennessee, a chartered 
corporation, petitioned the Interstate Commerce Commission 
for relief under the act to regulate commerce. The defend-
ants, the East Tennessee, Virginia and Georgia Railway, and 
numerous other rail and steamship companies, were alleged to 
be common carriers subject to the act to regulate commerce, 
and engaged in the transportation of passengers and freight by 
all rail or partly by rail and water from Boston, New York, 
Philadelphia, Baltimore and other places on the eastern sea-
board to Chattanooga, Nashville and Memphis in the State of 
Tennessee.

It was alleged that the defendants conveyed freight from 
the eastern seaboard through and beyond Chattanooga to the 
cities of Nashville and Memphis for a lesser rate to such long 
distance points than was charged by them for like freight to 
Chattanooga, the shorter distance. This it was averred was a 
violation of section 4 of the act, prohibiting a greater charge 
for the shorter than for the longer haul, under substantially 
similar circumstances and conditions. And the disregard of 
the statute in the particular just stated, it was asserted, neces-
sarily gave rise to violations of other provisions of the act to
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regulate commerce, viz., of section 1, which forbids unjust and 
unreasonable charges, and of section 3, making unlawful the 
giving of undue or unreasonable preferences.

It is unnecessary to consider the complaint of the lesser 
charge to Memphis, the longer, than to Chattanooga, the 
shorter, distance, since this grievance was in effect held by the 
commission to be without substantial merit; and its conclusion 
on this subject was not reviewed by either of the courts below, 
and it is not now seriously, if at all, questioned. After hear-
ing, the commission made elaborate findings of fact, and stated 
the legal conclusions which were deduced therefrom. 4 Inters. 
Com. Rep. 213; 5 I. C. C. Rep. 546. An order was made for-
bidding the defendant carriers from charging a greater com-
pensation for the transportation for the shorter distance to 
Chattanooga than was demanded to Nashville, the longer dis-
tance. The execution, however, of this order, was suspended 
until a date named, so that the carriers might have opportunity 
to apply to the commission to be relieved from the operation 
of the order. No application to be exempted having been made, 
and the carriers not having conformed to the behests of the 
commission, this proceeding to compel obedience was commenced 
in the Circuit Court. In that court additional testimony was 
taken, but it was all merely cumulative of that which had been 
adduced before the commission. The Circuit Court, 85 Fed. 
Rep. 107, whilst not approving the reasoning by which the 
commission had sustained the order by it entered, nevertheless 
on other grounds affirmed the command of the commission. 
The Circuit Court of Appeals for the Sixth Circuit, to which 
the case was taken, whilst it held that the commission had mis-
applied the law, and although it did not approve of the reason-
ing given by the Circuit Court for its decree, nevertheless af-
firmed the action of that court. 99 Fed. Rep. 52.

Jfr. Edward Baxter for appellant.

1. A. Sharer for appellee. Mr. Assistant Attorney Gen-
eral Boyd was on his brief.
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Mr . Justi ce  White , after making the foregoing statement 
of the case, delivered the opinion of the court.

To comprehend the contentions which are made on this record 
it is essential to give a summary of the condition as depicted in 
the findings of the commission, and upon which the relief which 
it granted was based.

The state of affairs was as follows: Freight from the eastern 
seaboard to Cincinnati and other western points, north of the 
Ohio River, was controlled by the classification and tariff of rates 
prevailing in what was denominated as the northern or Trunk 
Line territory. On the other hand, the area south of the Ohio 
River, which was denominated the southern territory, was gov-
erned by the classification and tariff of rates prevailing in that 
territory; such classification and tariff giving rise in most in-
stances to a higher charge than that which prevailed in the 
northern territory. This general difference between the rates 
in the northern and those in the southern territory the commis-
sion found arose from inherent causes, and although they might 
in some aspects disadvantageously influence traffic in the south-
ern territory, were yet the result of such essentially normal 
conditions as to give rise to no just cause of complaint. On 
this subject the commission said:

“ There may be some disadvantage to Chattanooga from this 
circumstance, since an article of a given class under the first- 
named system may be in a lower class under the other system, 
but the injury, if any, resulting from differences of that char-
acter is not believed to be serious.

“ The general range of rates in the territory covered by the 
Southern Railway and Steamship Association is materially 
higher than in the territory of the Trunk Line Association, the 
difference resulting mainly from the much greater volume of 
traffic in the latter section; and it is inevitable that difficulties 
should exist and complaints arise along the line of division be-
tween varying systems of classification and like methods of 
traffic construction.”

The grievance alleged arose in this wise: Where freight des-
tined to a point in the southern territory instead of being sent
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by the southern route was shipped from the eastern seaboard, 
by the northern or trunk line, via Cincinnati or other trunk 
line points north of the Ohio River, it would be classified and 
charged for according to the northern trunk line rates. But 
such freight thus shipped through the trunk line or northern 
route bound for Chattanooga or other southern points on leav-
ing Cincinnati and on entering the southern area, for the pur-
pose of completing the transit, became subject to the southern 
classification and rates. Thus, irrespective of the mere form 
and considering the substance of things, the charge on freight 
shipped in this way was made according to the northern classi-
fication and rate for the transportation in the northern terri-
tory to points on the Ohio River, plus the southern classification 
and rates from those points to the place in the southern terri-
tory to which the freight was ultimately destined, this being 
equivalent to the rate which the merchandise would have borne 
had it been shipped so as to subject it wholly to the southern 
territory rates.

This was, however, not universally the ease. The single ex-
ception (eliminating Memphis from view) was this: The Louis-
ville and Nashville Railroad, operating from Cincinnati to 
Nashville, instead of causing the merchandise shipped from the 
eastern seaboard through Cincinnati to Nashville to bear the 
southern territory classification and rate from Cincinnati to 
Nashville, submitted the traffic between Cincinnati and Nash-
ville to the northern instead of to the southern territory rates. 
It hence followed that merchandise shipped from the eastern 
seaboard to Nashville through the northern territory bore a less 
charge than it would have borne if shipped to Nashville through 
the southern territory.

To compete with the Louisville and Nashville Railroad for 
Nashville traffic, the carriers in the southern territory fixed 
their rate to Nashville so as to make it as low as that charged 
to that point by the Louisville and Nashville Railroad. It 
hence came to pass that freight shipped from the eastern sea-
board to Chattanooga paid the southern rate, whilst freight 
shipped to Nashville, although it passed through Chattanooga, 
went on to Nashville at the lower rate there prevailing, which
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lower rate was caused by the action of the Louisville and Nash-
ville Railroad in exceptionally reducing its charge to Nashville. 
We say, by the action of the Louisville and Nashville Railroad, 
because the findings of the commission expressly establish that 
the exceptional rate to Nashville, which was established by the 
Louisville and Nashville Railroad, was not caused by water 
competition at Nashville, but was exclusively the result of the 
action of the Louisville and Nashville Railroad in exceptionally 
charging a lower rate to Nashville different from that which it 
demanded for traffic to other points through the southern ter-
ritory. That the other carriers through the southern territory, 
including those operating from Chattanooga to Nashville, were, 
in consequence of this condition at Nashville, compelled either 
to adjust their rates to Nashville to meet the competition or 
abandon all freight traffic to Nashville, was found by the com-
mission to be beyond dispute. On both these subjects the 
commission said, p. 219:

“ There might, of course, be such an advance in rail rates that 
shipments from the east would take the water route from Cin-
cinnati. What amount of difference would produce that result 
it is impossible to determine from the testimony; but we find 
that such difference might be substantially greater than it is 
at present without important effect upon the railroad tonnage 
from the east, and that the through rate to Nashville is in no 
sense controlled by water competition at that point, either 
actually encountered or seriously apprehended.

“ The lower rates accepted by the carriers engaged in the 
transportation of eastern merchandise to Nashville via Chatta-
nooga are not forced upon them by any water competition at 
the former place. In performing this service for the compensa-
tion fixed by the present tariffs, these carriers are not affected 
by the circumstance that water communication exists between 
Cincinnati and Nashville. The Nashville rate is independent 
of the lines operating through Chattanooga, and those lines have 
no voice in determining its amount. That rate is made by the 
all-rail carriers via Cincinnati, and their action is uncontrolled 
by the defendant lines. The competition which the latter meet
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at Nashville is distinctly the competition of the trunk lines and 
the Louisville and Nashville system whose northern termini 
are at points on the Ohio River which receive trunk-line rates 
on eastern shipments. The competitors of the defendants for 
this Nashville traffic, therefore, are the railroads from the At-
lantic seaboard reaching Nashville by way of Cincinnati, etc., 
all of which are interstate carriers subject to the act to regulate 
commerce. These carriers established rates and united in joint 
tariffs from eastern points to Nashville long before the lines 
through Chattanooga engaged in the Nashville business. Ac-
ceptance of the rates so fixed by the rail lines via Cincinnati 
was the necessary condition upon which the lines via Chatta-
nooga could compete for Nashville traffic.”

Although the commission thus found that the competitive 
conditions at Nashville rendered it absolutely necessary for the 
other roads to adjust their charges, so as to meet the competi-
tion, if they wished to engage in freight traffic to Nashville, it 
nevertheless held that the carriers had no lawful right to con-
sider the competition at Nashville in adjusting their rates to 
that place. This was predicated solely upon the fact that the 
competition existing at Nashville was caused by carriers who 
were subject to the act to regulate commerce, and under the 
view which the commission entertained of the law to regulate 
commerce, competition of that character could not be availed 
of by a carrier as establishing substantially dissimilar circum-
stances and conditions, without a prior application by the carrier 
to the commission, for the purpose of obtaining its sanction to 
taking such competitive conditions into consideration for the 
purpose of fixing rates to the competitive point. The commis-
sion, in support of this construction of the statute, referred to a 
previous opinion by it announced in the case of the Georgia 
Railroad Commission v. Cl/yde Steamship Company et al.y 4 
Inters. Com. Rep. 120; 5 I. C. C. Rep. 324. The proposition 
decided in the case cited, which it was held governed the case 
at bar, was thus stated:

“‘The carrier has the right to judge in the first instance 
whether it is justified in making the greater charge for the 
shorter distance under the fourth section in all cases where the
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circumstances and conditions arise wholly upon its own line or 
through competition for the same traffic with carriers not sub-
ject to regulation under the act to regulate commerce. In other 
cases under the fourth section the circumstances and conditions 
are not presumptively dissimilar, and carriers must not charge 
less for the longer distance except upon the order of this com-
mission.’ ”

Applying this proposition, the commission said:
“We must hold that the lower rates accorded by the defend-

ants on shipments to Nashville are without warrant of law, and 
that the higher charges exacted on shipments to Chattanooga 
cannot be sanctioned in this proceeding.”

The order entered by the commission was confined solely to 
the greater charge to Chattanooga, the shorter, than to Nash-
ville, the longer, distance. Omitting mere recitals, it was ad-
judged that certain named defendants, “ or such of them as are 
or may be engaged in the transportation of property from New 
York and other Atlantic seaboard points to Chattanooga or 
through Chattanooga to Nashville, in the State of Tennessee, be 
and they severally are hereby required to cease and desist from 
charging or receiving any greater compensation in the aggre-
gate for the transportation of like kind of property from New 
York, Boston, Philadelphia, Baltimore, or other Atlantic sea-
board cities, for the shorter distance to Chattanooga than for 
the longer distance over the same line in the same direction to 
Nashville. That for the purpose of enabling said defendants 
to apply to the commission for relief under the proviso clause 
of the fourth section of the act to regulate commerce, this order 
is hereby suspended until the first day of February, 1893; but 
the same will take effect and be in force from and after that 
date unless such application be made prior thereto. In case such 
relief shall be applied for within the time mentioned the ques-
tion of further suspending this order until the hearing and de-
termination of such application will be duly considered.”

The record makes it clear that in allowing this order the com-
mission thought that its literal enforcement would bring about 
an injustice, and therefore that the order was entered solely 
because it was deemed that the technical requirements of the
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statute must be complied with. It is also patent from the rea-
sons given by the commission for allowing the order that the 
commission refrained from considering or passing on any other 
question arising, either expressly or by implication, from the 
complaint, such as the reasonableness y?er se of the rates in con-
troversy or the discrimination which might be produced by 
them. And it also obviously appears that the examination of 
the issues was thus confined solely to the alleged violation 
of the long and short haul clause, because it was deemed that 
all questions as to reasonableness of rates per se or discrimina-
tion arising therefrom could more properly be considered by 
the commission when application was made by the carriers to 
be relieved from the restraints of the long and short haul clause 
within the time and in accordance with the permission granted 
by the order, which was rendered. The commission on these 
subjects said:

“ In justice to the various parties in interest, however, it should 
be added that this disposition of the case is not intended to pre-
clude the defendants from applying to the commission for relief 
from the restrictions imposed by the fourth section of the act, 
on the ground that the situation in which they are placed with 
reference to this Nashville traffic constitutes one of the ‘ special 
cases ’ to which the proviso clause of that section should be 
applied.

“ It is stated in the foregoing findings that the present Nash-
ville rate is prescribed by the rail lines reaching that point via 
Cincinnati, and that the defendant lines through Chattanooga 
have no voice or influence in determining its amount. These 
lines are under compulsion, therefore, to meet the rates which 
other carriers have established, or leave those carriers in undis-
turbed possession of the entire traffic. They have no alternative 
but to accept the measure of compensation dictated by inde-
pendent rivals, or abandon the large percentage of Nashville 
business which they now secure. In addition to this, the geo-
graphical position of these two cities, the diverse character and 
divergent courses of the several groups of lines which connect 
them with the Atlantic seaboard, the varying systems of classi-
fications by which they are severally affected, and the greater
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volume of traffic at the lower rates prevailing in the trunk-line 
territory, are existing conditions which govern, to some degree 
at least, the transportation in question. For these conditions 
the carriers complained of do not appear chiefly responsible, be-
cause the lower rate to Nashville is beyond their control, and 
the allowance of the same rate to the shorter-distance point 
might reduce their revenues below the limits of fair compensa-
tion. Without in any sense prejudging the case, we hold that 
the defendants may invoke its consideration in an appropriate 
proceeding.

“ Any such intimation, however, should not be understood as 
covering an implied indorsement of the present disparity of rates 
as between Chattanooga and Nashville, for no such inference is 
intended. The suggestion here made goes no further than the 
propriety of an unprejudiced investigation when permission to 
deviate from the general rule of the statute is applied for by 
these carriers on account of the special circumstances by which 
they are surrounded. It seems improbable that the discrimina-
tion complained of can be made less oppressive by any increase 
in the Nashville rate, and on that assumption the only practical 
relief is a reduction in rates to Chattanooga. We are aware of 
the difficulties attending a readjustment upon that basis, but we 
cannot regard then as insuperable.

* * * * * * * *
“We entertain little doubt, therefore, that equity between 

shipper and carrier requires some reduction in the rates now 
enforced on Chattanooga traffic from Atlantic points, and are 
convinced of the necessity for such a reduction to secure rela-
tive justice between that town and Nashville. We refrain from 
further statement of the reasons which have induced this con-
clusion, as the amount to which the Chattanooga rate should 
be reduced will not now be decided. If the carriers engaged 
in Nashville transportation through Chattanooga act upon the 
suggestion above made, and apply for relief from the restrictive 
rule laid down in the fourth section, the subject can be more 
fully considered in disposing of that application.”

After reciting the fact that the case had been on both sides 
presented to the commission under the assumption that the
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rights of the parties could be adequately adjusted by determin-
ing only the controversy arising from the long and short haul 
clause of the act, the commission added:

“ The questions which may arise if permission is sought to 
depart from the general rule relating to long and short hauls 
was not specially discussed. On this ground, also, it would 
seem suitable to allow opportunity for a further hearing before 
fixing maximum rates on shipments to Chattanooga.”

Taking into view the terms of the order and the reasons 
given by the commission for considering only one aspect of the 
controversy and excluding all others, it is obvious that that 
body construed the act to regulate commerce as meaning that, 
however controlling competition might be on rates to any given 
place, if it arose from the action of one or more carriers who 
were subject to the law to regulate commerce, the dissimilarity 
of circumstance and condition provided in the fourth section 
could not be produced by such competition unless the previous 
assent of the commission was given to the taking by the carrier 
of such competition into view in fixing rates to the competitive 
point. This in effect was to say that the dissimilarity of cir-
cumstance and condition prescribed in the law was not the cri-
terion by which to determine the right of a carrier to charge a 
lesser rate for the longer than for the shorter distance unless 
the assent of the commission was asked and given. This in 
substance but decided that the dissimilarity of circumstances 
and conditions prescribed in the law was not the rule bv which 
to determine the right of a carrier to charge a lesser rate for 
the longer than for the shorter distance, but that such right 
solely sprang from the assent of the commission. In other 
words, that the dissimilarity of circumstances and conditions 
became a factor only in consequence of an act of grace or of a 
discretion flowing from or exercised by the commission. This 
logical result of the construction of the statute adopted by the 
commission was well illustrated by the facts found by it and to 
which the theory announced was in this case applied. Thus, 
although the commission found as a fact that the competition 
at Nashville was of such a preponderating nature that the car-
riers must either continue to charge a lesser rate for a longer
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haul to Nashville than was asked for the shorter haul to Chat-
tanooga or to abandon all Nashville traffic, nevertheless they 
were forbidden to make the lesser charge for the longer haul. 
In other words, they were ordered to desist from all Nashville 
traffic, unless they applied to the commission for the privilege 
of continuing such traffic by obtaining its assent to meet the 
dominant rate prevailing at Nashville. But since the ruling of 
the commission was made in this case, it has been settled by 
this court that competition which is controlling on traffic and 
rates produces in and of itself the dissimilarity of circumstance 
and condition described in the statute, and that where this con-
dition exists a carrier has a right of his own motion to take it 
into view in fixing rates to the competitive point. That is to 
say, that the dissimilarity of circumstance and condition pointed 
out by the statute which relieves from the long and short haul 
clause arises from the command of the statute and not from 
the assent of the commission; the law, and not the discretion 
of the commission, determining the rights of the parties. It 
follows that the construction affixed by the commission to the 
statute upon which its entire action was predicated was wrong. 
Texas & Pacific Railway Co. v. Interstate Commerce Commis-
sion, 162 U. S. 197; Interstate Commerce Commission v. Ala-
bama Midland Ry. Co., 168 U. S. 144,164; Louisville c& Nash-
ville Railroad Company v. Behlmer, 175 IT. S. 648, 654, 655.

Although it thus appears that the commission erred in its 
construction of the statute, nevertheless, it is insisted that the 
action of the commission should be affirmed. This contention 
is supported by propositions which are stated in argument in 
many different forms, but are really all reducible to the follow-
ing summary:

Granting that the commission wrongfully held that the car-
riers had no right of their own motion to avail of the competi-
tion at Nashville as producing the dissimilarity of circumstance 
and condition provided in the statute, nevertheless the order 
made by the commission was right, because as there was a dif-
ference between the rate charged to Nashville and that exacted 
to Chattanooga, there necessarily resulted an undue preference 
in favor of Nashville and a discrimination against Chattanooga,
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falling within the inhibition of the third section of the act to 
regulate commerce. And, it is argued, even conceding this to 
be erroneous, as it was established by the proof that the Nash-
ville rates were adequate, the Chattanooga rates were conse-
quently unreasonably high, and hence were per se unreasonable. 
Assuming this proposition to be without foundation, it is in-
sisted, as Chattanooga was a point at which various railroads 
centered, it was therefore in a position where, if competition 
had been allowed full play, it would have a rate at least as low 
as that at Nashville; and as the proof showed that the higher 
rate prevailing at Chattanooga was fixed by consent or agree-
ment among the carriers, therefore Chattanooga by the effect 
of such agreement was deprived of the benefits of competition; 
the deduction being that the carriers who thus by agreement 
prevented the normal forces of competition from exerting their 
proper influence at Chattanooga, should not be allowed to avail 
of the competition at Nashville to charge a lesser rate to that 
point than they did to Chattanooga. Besides, it is urged that 
as it was shown that the lower rate at Nashville was caused by 
the conduct of the Louisville and Nashville Railroad in excep-
tionally making lower charges from Cincinnati to Nashville 
that road should not be permitted to give a preference to 
Nashville and then avail itself of the preference thus given to 
discriminate against Chattanooga, which would be the case if 
the difference of rates on freight passing through Chattanooga 
to Nashville were allowed to continue. This proposition being 
predicated on the assertion that it was established by proof that 
the line between Chattanooga and Nashville over which the 
traffic via the southern territory, passing through Chattanooga 
from the Atlantic seaboard, moved to Nashville was in legal 
effect to be considered the Louisville and Nashville Railroad, 
since that corporation was the owner of a majority of the stock 
of such line between Chattanooga and Nashville, and, there-
fore, in effect, controlled it.

Pausing for a moment to generally consider the foregoing 
contentions, it becomes manifest that in so far as they embody 
propositions of law, they concede the error of the legal con-
struction applied by the commission and yet invoke a seemingly
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different construction by which the erroneous rule of the com-
mission is to be in substance upheld. It is also clear that the 
propositions of fact which they embody cover the field of in-
quiry which the commission excluded from view, and which 
that body held could not be ascertained from the record before 
it, but must be developed from the new inquiry which it was 
proposed to make when leave to depart from the restrictions of 
the long and short haul clause was invoked by the carriers at 
the hands of the commission. Indeed, it is substantially accu-
rate to say that the propositions of fact now asserted not only 
do this, but in effect are repugnant to the conclusions of fact 
found by the commission on the branch of the controversy to 
which the commission actually extended the inquiry by it made. 
It might well suffice to allow the result just stated to which the 
propositions necessarily lead to serve as a demonstration of their 
unsoundness. Inasmuch, however, as the legal contention em-
bodied in the propositions was in substance adopted by the 
Circuit Court upon the assumption that its action in so doing 
was in accord with the decision of this court in the case of 
Interstate Commerce Commission n . Alabama Midland Hail- 
way Co., 168 U. S. 144, and as some of the propositions of 
fact received the sanction of the Circuit Court of Appeals and 
were made the basis of its decree enforcing the order of the 
commission, we will proceed to analyze them to the extent nec-
essary to determine our duty in relation to them.

Coming to do so, it is at once apparent that the contentions 
divide themselves into two classes, the first, a proposition of law 
involving the construction of the act to regulate commerce and 
the others embracing ultimate deductions from the facts proven. 
The legal proposition is this, that where in consequence of com-
petitive conditions existing at a particular point, the dissimilar-
ity of circumstance provided in the fourth section of the act 
arises, it cannot justify a carrier on his own motion in charging 
a lesser rate for the longer haul to the competitive point than 
is asked for the shorter haul to the non-competitive point, if in 
doing so a preference in favor of the competitive point arises or 
a discrimination against the non-competitive point is produced. 
That is to say, it is insisted that ■ the provision as to substan-
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tially dissimilar circumstances and conditions of the fourth sec-
tion and the commands of the third section as to discrimination 
and undue preference being found in the one statute must be 
construed together, so that the dissimilarity of circumstance and 
condition cannot be availed of if either discrimination or prefer-
ence will arise from doing so. We quote the exact language in 
which this proposition is stated by counsel, reproducing the 
italics by which the import of the contention is emphasized:

44Fifth. That the injury or prejudice to Chattanooga, shown 
by the proof to be the effect of the discriminations practiced 
against Chattanooga and in favor of Nashville, brings the case 
within the evil which the act to regulate commerce was designed 
to remedy, and that competition, no matter how forceful, should 
not be held to nullify the law itself—in other words, should not 
be held to justify the very wrongs which the law was enacted to 
remedy^

It is argued that this proposition is sustained by the opinions 
in the Alabama Midland case, 168 IT. S. 144, and in Louisville 
(& Nashville Railroad Co. v. Rehlmer, 175 IT. S. 648, in both 
of which cases, as we have seen, the right of the carrier to take 
into view on his own motion competition which substantially 
affected traffic and rates as the producing cause of dissimilarity 
of circumstance and condition was upheld.

The portion of the opinion relied upon in the Alabama Mid-
land case is found on page 167, and is as follows:

“ In order further to guard against any misapprehension of 
the scope of our decision, it may be well to observe that we do 
not hold that the mere fact of competition, no matter what its 
character or extent, necessarily relieves the carrier from the re-
straints of the third and fourth sections, but only that these 
sections are not so stringent and imperative as to exclude in all 
cases the matter of competition from consideration in determin-
ing the questions of 4 undue or unreasonable preference or ad-
vantage,’ or what are 4 substantially similar circumstances and 
conditions.’ The competition may in some cases be such as, 
aving due regard to the interests of the public and of the car-

rier, ought justly to have effect upon the rates, and in such cases
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there is no absolute rule which prevents the commission or the 
courts from taking that matter into consideration.”

The expressions in the Behlmer case which are relied upon 
are found on page 674 of the opinion in that case, and are as 
follows:

“ It follows that whilst the carrier may take into consideration 
the existence of competition as the producing cause of dissimilar 
circumstances and conditions, his right to do so is governed by 
the following principles: First, the absolute command of the 
statute that all rates shall be just and reasonable and that no 
undue discrimination be brought about, though, in the nature 
of things, this latter consideration may, in many cases, be in-
volved in the determination of whether competition was such 
as created a substantial dissimilarity of condition; second, that 
the competition relied upon be not artificial or merely conjec-
tural, but material and substantial, thereby operating on the 
question of traffic and rate making, the right in every event to 
be only enjoyed with a due regard to the interest of the public, 
after giving full weight to the benefits to be conferred on the 
place from whence the traffic moved as well as those to be de-
rived by the locality to which it is to be delivered.”

The reasoning which we have thus quoted in the opinions in 
question, it is insisted, maintains the doctrine that although com-
petition of the character therein described may serve to engender 
dissimilarity of circumstance and condition which a carrier can 
avail of of its own motion, it does not necessarily do so. Whether 
it can be allowed to produce this effect, it is argued, must de-
pend upon all the surrounding circumstances, such as the prefer-
ence or discrimination which may arise from allowing it to be 
done and the degree to which the interests of the public may 
be injuriously affected by permitting it to do so. To support 
this view, it is argued, “ that to hold otherwise would be plac-
ing Congress in the absurd position of laying down a rule and 
then providing that the rule should not be enforced in the only 
cases in which violations of the rule were known to exist. In 
other words, enacting a law and providing at the same time 
that it should be of no effect.”

But in substance this reasoning only amounts to the assertion
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that the settled construction of the statute, by which it has been 
held that real and substantial competition gives rise to the dis-
similarity of circumstance and condition, pointed out in the 
fourth section, is wrong, and should be overruled. The lan-
guage of the opinions which is relied upon must be read in con-
nection with its context, and must be construed by the light of 
the issue which was in controversy in the cases and which was 
decided; that is, the right of the carrier to take the competitive 
conditions into consideration as creating dissimilarity of cir-
cumstance and condition. The right of a carrier to do so could 
not have been sustained if the proposition now asserted had not 
necessarily been decided to be unsound. The summing up or 
grouping of the various provisions of the act which was made in 
the passages relied upon but served to point out that the provi-
sions of the statute allowing competition to become the cause of 
dissimilarity of circumstance and condition could operate no in-
jurious effect in view of the other provisions of the act protecting 
against discrimination and preference; that is, the undue pref-
erence and unjust discrimination against which the other pro-
visions of the statute were aimed. True it is that all of the 
provisions of the statute must be interpreted together, and be-
cause this is the elementary rule the argument now pressed 
upon our attention is unsound. If it were adopted, it would 
follow of necessity that competition could never create such a 
dissimilarity of circumstance and condition as would justify the 
lesser charge to the competitive point than was made to the 
non-competitive point. This would be the inevitable conse-
quence, since under the view which the argument assumes it 
would be impossible for the lesser rate to prevail to the com-
petitive point without creating a preference in favor of that 
point, and without giving rise to a discrimination against the 
non competitive point to which the higher rate was asked. Thus 
the reasoning conduces to the deduction which it is advanced 
to refute; that is, the assumption that the statute at one and 
the same time expressly confers a right, and yet specifically 
estroys it. This is plainly the consequence flowing from the 

argument that competition, “ however forceful ” it may be, can-
not produce dissimilarity of circumstance and condition if dis-

vol . clxxxi —2
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crimination and preference is held to necessarily arise from the 
charging of the lesser rate to the longer distance competitive 
point.

It is not difficult to perceive the origin of the fallacy upon 
which the contention rests. It is found in blending the third 
and fourth sections in such a manner as necessarily to destroy 
one by the other instead of construing them so as to cause them 
to operate harmoniously. In a supposed case when, in the first 
instance, upon an issue as to a violation of the fourth section of 
the act, it is conceded or established that the rates charged to 
the shorter distance point are just and reasonable in and of 
themselves, and it is also shown that the lesser rate charged 
for the longer haul is not wholly unremunerative and has been 
forced upon the carriers by competition at the longer distance 
point, it must result that a discrimination springing alone from 
a disparity in rates cannot be held, in legal effect, to be the 
voluntary act of the defendant carriers, and as a consequence 
the provisions of the third section of the act forbidding the 
making or giving of an undue or unreasonable preference or 
advantage will not apply. The prohibition of the third section, 
when that section is considered in its proper relation, is directed 
against unjust discrimination or undue preference arising from 
the voluntary and wrongful act of the carriers complained of 
as having given undue preference, and does not relate to acts 
the result of conditions wholly beyond the control of such car-
riers. And special attention was directed to this view in the 
Behlmer case, in the passage which we have previously ex-
cerpted. To otherwise construe the statute would involve a 
departure from its plain language, and would be to confound 
cause with effect. For, if the preference occasioned in favor 
of a particular place by competition there gives rise to the 
right to charge the lesser rate to that point, it cannot be that 
the availing of this right is the cause of the preference, and 
especially is this made clear in the case supposed, since it is 
manifest that forbidding the carrier to meet the competition 
would not remove the discrimination.

The only principle by which it is possible to enforce the 
whole statute is the construction adopted by the previous opin-
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ions of this court; that is, that competition which is real and 
substantial, and exercises a potential influence on rates to a 
particular point, brings into play the dissimilarity of circum-
stance and condition provided by the statute, and justifies the 
lesser charge to the more distant and competitive point than to 
the nearer and non-competitive place, and that this right is not 
destroyed by the mere fact that incidentally the lesser charge 
to the competitive point may seemingly give a preference to 
that point, and the greater rate to the non-competitive point 
may apparently engender a discrimination against it. We say 
seemingly on the one hand and apparently on the other, be-
cause in the supposed cases the preference is not “ undue ” or 
the discrimination “ unjust.” This is clearly so, when it is con-
sidered that the lesser charge upon which both the assumption 
of preference and discrimination is predicated is sanctioned by 
the statute, which causes the competition to give rise to the 
right to make such lesser charge. Indeed, the findings of fact 
made by the commission in this case leave no room for the 
contention that either undue preference in favor of Nashville 
or unjust discrimination against Chattanooga arose merely from 
the act of the carriers in meeting the competition existing at 
Nashville. The commission found that if the defendant car-
riers had not adjusted their rates to meet the competitive con-
dition at Nashville, the only consequence would have been to 
deflect the traffic at the reduced rates over other lines. From 
this it follows that, even although the defendant carriers had not 
taken the dissimilarity of circumstance and condition into view, 
and had continued their rates to Nashville just as if there had 
been no dissimilarity of circumstance and condition, the prefer-
ence in favor of Nashville growing out of the conditions there 
existing would have remained in force and hence the discrim-
ination which thereby arose against Chattanooga would have 
likewise continued to exist. In other words, both Nashville 
and Chattanooga would have been exactly in the same position 
if the long and short haul clause had not been brought into 
play.

That, as indicated in the previous opinions of this court, there 
May be cases where the carrier cannot be allowed to avail of
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the competitive condition because of the public interests and 
the other provisions of the statute, is of course clear. What 
particular environment may in every case produce this result 
cannot be in advance indicated. But the suggestion of an ob-
vious case is not inappropriate. Take a case where the carrier 
cannot meet the competitive rate to a given point without 
transporting the merchandise at less than the cost of transpor-
tation, and therefore without bringing about a deficiency, which 
would have to be met by increased charges upon other busi-
ness. Clearly, in such a case, the engaging in such competitive 
traffic would both bring about an unjust discrimination and a 
disregard of the public interest, since a tendency towards 
unreasonable rates on other business would arise from the 
carriage of traffic at less than the cost of transportation to par-
ticular places. But no condition of this character is here in 
question, since the commission find as follows:

“ There is a conceded margin of profit in the rates now in 
force to Nashville and Memphis, with reference to the additional 
expense incurred in carrying eastern traffic to those destina-
tions, but whether that margin affords reasonable compensation 
for the services thus rendered cannot be determined from the 
evidence.”

And the fact thus established was not controverted either in 
the opinion of the Circuit Court or in that of the Circuit Court 
of Appeals, and is not now denied. Applying the principle to 
which we have adverted to the condition as above stated, it is 
apparent that if the carrier was prevented under the circum-
stances from meeting the competitive rate at Nashville, when 
it could be done at a margin of profit over the cost of trans-
portation, it would produce the very discrimination which would 
spring from allowing the carrier to meet a competitive rate 
where the traffic must be carried at an actual loss. To compel 
the carriers to desist from all Nashville traffic under the circum-
stances stated would simply result in deflecting the traffic to 
Nashville to other routes, and thus entail upon the carriers who 
were inhibited from meeting the competition, although they 
could do so at a margin of profit, the loss which would arise 
from the disappearance of such business, without anywise bene-
fiting the public.
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The Circuit Court in enforcing the order of the commission 
did not seemingly adopt the full scope of the proposition which 
we have just considered, but applied it in a modified form. 
Thus, it concluded that although the charge of the lesser rate 
to the longer point, in some instances, might be justified by the 
dissimilarity of circumstance and condition arising from com-
petition, and therefore would not per se necessarily produce a 
preference, it would do so if by comparison between the dis-
similarity of circumstance and condition and the dissimilarity 
of charge it was found that the one was disproportionate to the 
other.

After referring to the previous rulings of the commission 
maintaining that competition by carriers subject to the act 
could not be taken into view by a carrier in fixing rates to the 
competitive points without the previous assent of the commis-
sion, the court (85 Fed. Rep. 117) quoted the following state-
ment of the commission in an opinion announced on December 31, 
1897:

“Since then, however, the Supreme Court of the United 
States, by its decision in the case, Interstate Commerce Commis-
sion v. Alabama Midland Railway Company, (decided Nov. 8, 
1897,) 168 U. S. 144, has determined that this view of the law 
is erroneous, and that railway competition may create such dis-
similar circumstances and conditions as exempt the carrier from 
an observance of the long and short haul provision. Under 
this interpretation of the law, as applied to the facts found in 
this case, we are of the opinion that the charging of the higher 
rate to the intermediate points, as set forth, is not obnoxious to 
the fourth section. The section declares that the carrier shall 
not make the higher charge to the nearer point under ‘ sub-
stantially similar circumstances and conditions.’ If the con-
ditions and circumstances are not substantially similar, then 
the section does not apply, and the carrier is not bound to re-
gard it in the making of its tariffs.”

The court thereupon said:
“Now, I do not understand that such a conclusion follows 

from that decision. On the contrary, I suppose that when a 
violation of the long and short haul provision is charged, com-
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petition is one of the elements which enter into the determina-
tion whether the conditions are similar, and if a dissimilarity is 
found, then the further question arises whether the dissimilarity 
is so great as to justify the discrimination which is complained 
of. The language of the act ought not to be tied up by such 
literal construction. If it were, then if it should be found that 
the dissimilarity of conditions is really in favor of the locality 
discriminated against, the provision would not apply, a result 
contrary to the manifest intent. In other words, my opinion 
is that the restraint of section 4 is to be applied upon the scale 
of comparison between the dissimilarity of conditions and the 
disparity of rates, and that it is competent under that section 
to restrain the exaction of the greater charge for the shorter 
haul, although there may be a substantial dissimilarity of con-
ditions, provided the dissimilarity is not so great as to justify 
the discrimination made. But the long and short haul clause 
is only one of the specific provisions employed for the general 
purpose of the act. The third section underlies the fourth and 
supplies the principles on which it rests; so that, if the literal 
construction referred to be put upon the fourth section, the case 
would still be exposed to the third section, which forbids undue 
preference to one locality or the subjection of another to any 
undue disadvantage.”

But this reasoning, whilst it does not apparently wholly rest 
on the erroneous view which we have previously refuted, in 
substance but applies it. Indeed, it not only does this, but it 
more markedly destroys one provision of the statute by the 
other, since it in effect declares that the greater the competition 
at any given point the lesser power has this fact to produce the 
dissimilarity of circumstance and condition provided in the 
statute. That such is the conclusion to which the reasoning 
resolves itself must be the case, when it is considered that the 
more active competition is at a particular point the lesser the 
rate will be to that point, and the greater, therefore, the dis-
parity between the charge to the competitive point than that 
made to the non-competitive one. The proposition then is 
this, that the greater and more potential is the influence of 
competition on rates and traffic, the less will be its force to en-
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gender dissimilarity of circumstance and condition ; that is to 
say, that the causes specified in the statute are to be allowed to 
produce their influence in inverse ratio to their strength and 
importance.

As the Circuit Court only affirmed the order of the commis-
sion, which directed the carriers to desist from charging a 
greater compensation for the shorter haul to Chattanooga than 
for the longer haul to Nashville, there is no room for the con-
clusion that it found affirmatively that independently of the 
charge to Nashville the rate to Chattanooga was per se unrea-
sonable. For, of course, a decree which ordered the carriers 
to desist from charging a greater compensation for the lesser 
than for the longer haul, would be in no way responsive to 
the conclusion that the rate for the lesser distance was unrea-
sonable in and of itself. Such a decree would in effect authorize 
the carrier to continue to charge at its election a rate which 
was in itself unreasonable to the shorter point. Indeed, it can-
not be held that the order rested upon the unreasonableness per 
se of the rate to Chattanooga, without implying that the court 
directed and commanded the carrier to bring about a prefer-
ence and discrimination by charging the same price for the 
carriage of traffic to Nashville, the much more distant point, 
than was exacted for the carriage to Chattanooga.

Coming then to the propositions of fact, we repeat that each 
and every one of them either involve considerations which 
were wholly excluded from view by the commission, under 
the construction of the statute which was applied, because it 
was deemed that they would present themselves for consid-
eration when the carrier petitioned the commission to be re-
lieved from the restrictions of the long and short haul clause, 
and moreover that these propositions of fact are not in harmony 
with the findings made by the commission on the particular 
subject which it passed on. That the propositions of fact re-
ferred to are amenable to the considerations we have just stated 
is indisputable, when it is considered that taken together they 
assert the existence of conditions which the commission de-
ci ed could not be ascertained in the state of the record before 
it, but could only be arrived at by a further unprejudiced ex-
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amination, which, under the view taken, it was unnecessary to 
make until a future time. And that the facts now relied on 
are irreconcilable with what was found by the commission on 
the subject which it passed on is likewise clear. Thus, the con-
tention that the rate to Chattanooga is shown to have been 
absolutely fixed by agreement, and therefore to be abnormally 
high, is necessarily repugnant to the express finding of the 
commission that the rates in the southern territory, whilst 
originally the offspring of agreement, were also the result of 
the volume of business in that territory, and although they 
might give rise to some disadvantage, did not do so to the ex-
tent of making the rates in and of themselves a just subject of 
complaint. So, also, the insistence that it is shown that Chatta-
nooga by its position was entitled to at least an equality of 
rates with Nashville is repugnant to the finding of the com-
mission, that whilst it was shown that some reduction would be 
just at Chattanooga, the degree of that reduction could not be 
determined without a further investigation embracing the re-
lation of Chattanooga to other points and without a care-
ful readjustment of the rates to such points. Again, the asser-
tion that the road from Chattanooga to Nashville growing out 
of the stock ownership was in legal effect the Louisville and 
Nashville Railroad, is necessarily antagonistic to the express 
finding of the commission, that the carriers through Chatta-
nooga to Nashville were placed in a position where they must 
either meet the competition at Nashville or abandon all traffic 
to that point. The question which then arises is, shall this 
court now pass upon all the issues which the commission ex-
cluded from view, because of a mistake in law committed by 
that body, and in doing so not only overthrow the findings of 
fact made by the commission, but also adopt new findings an-
tagnostic to those which the commission made, and this for the 
purpose, not of affirming the order entered by that body, but 
to enable us to reach a result which the commission itself de-
clared could only be justly arrived at after a further and un-
prejudiced investigation by it of the situation which the con-
troversy involves ?

True, it is insisted that such original action is not required at
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our hands, because, it is asserted, the Circuit Court of Appeals 
considered and passed on the propositions, relied upon, and the 
action of that court relieves this court from the duty of enter-
ing upon an original investigation of the whole evidence to de-
termine the entire field of controversy.

It requires only, however, a brief reference to the opinion of 
the Circuit Court of Appeals to show that this contention is 
unfounded. In substance, that court stated in its opinion that 
it considered that the rates to Chattanooga, which was in the 
southern territory, had been fixed by agreement of the carriers 
as had been the other rates in that territory; that as Nashville, 
which was also in the southern territory, was given a low rate, 
because of the action of the Louisville and Nashville Railroad 
in exceptionally lowering its rates from Cincinnati to that point, 
the situation at Chattanooga entitled it to the same rates. The 
court, moreover, thought that the Louisville and Nashville 
Railroad, which owned the line from Cincinnati to Nashville, 
was in no position, as the owner of a majority of the stock in 
the road from Chattanooga to Nashville, to avail of the compe-
tition at Nashville as a basis for charging the lesser rate for the 
longer haul through Chattanooga to Nashville. It was besides 
concluded that where a rate to a particular point was the pro-
duct of agreement, which stifled competition, such rate could 
not become the basis upon which to predicate the right of a 
carrier to charge a lesser sum for the carriage of freight passing 
through that point to a more distant place, because of the com-
petition at such more distant place. The court summed up its 
conclusions as follows (99 Fed. Rep. 63):

“We are pressed with the argument that to reduce the rates 
to Chattanooga will upset the whole southern schedule of rates, 
and create the greatest confusion; that for a decade Chatta-
nooga has been grouped with towns to the south and west of 
her, shown in the diagram; and that her rates have been the 
key to the southern situation. The length of time which an 
abuse has continued does not justify it. It was because time 
had not corrected abuses of discrimination that the interstate 
commerce act was passed. The group in which Chattanooga 
is placed, shown' by the diagram above, puts her on an equality
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in respect to eastern rates with towns and cities of much less 
size and business, and much further removed from the region 
of trunk-line rates, and with much fewer natural competitive 
advantages. If taking Chattanooga out of this group and put-
ting it with Nashville requires a readjustment of rates in the 
south, this is no ground for refusing to do justice to Chatta-
nooga. The truth is, that Chattanooga is too advantageously 
situated with respect to her railway connections to the north 
and east to be made the first city of importance to bear the 
heavier burden of southern rates, when Nashville, her natural 
competitor, is given northern rates. The line of division be-
tween northern and southern rates ought not to be drawn so 
as to put her to the south of it, if Nashville is to be put to the 
north of it. And we feel convinced from a close examination 
of the evidence that, but for the restriction of normal competi-
tion by the Southern Traffic Association, her situation would 
win for her certainly the same rates as Nashville. It may be 
that the difficulty of readjusting rates on a new basis is what 
has delayed justice to Chattanooga. It may well be so formid-
able as to furnish a motive for maintaining an old abuse.”

The decree which was entered, however, did not declare the 
rates charged to Chattanooga to be unreasonable, but simply 
affirmed the order of the commission directing that no greater 
sum be charged for the carriage of freight to Chattanooga, the 
shorter, than was exacted to Nashville, the longer, distance. 
As we have already shown, such a decree is not responsive to 
the conclusion that the rates to Chattanooga were in and of 
themselves unreasonable, since the right to continue to exact 
them was sanctioned, provided the traffic to Nashville was 
either abandoned or the rate to Chattanooga made the same as 
to Nashville.

’Without taking at all into view the legal propositions an-
nounced by the Circuit Court of Appeals in its opinion, and 
conceding, without passing upon such questions, that they were 
all correctly decided, it is plain that all the premises of fact 
upon which the propositions of law decided by the Circuit Court 
of Appeals rest are at variance with the propositions of fact 
found by the commission, in so far as that body passed upon



EAST TENN. &c. RY. CO. v. INTERSTATE COM. 27

Opinion of the Court.

the facts. From this it results that to decide the case in the 
aspect in which it is now presented we would be obliged to go 
into the whole evidence, as a matter of original impression, in 
order to determine the complex questions which the case pre-
sents. Among those which of necessity would arise for decision 
would be whether the original agreement fixing rates to the 
southern territory, made long since and acted on consecutively 
for years, was of such a nature as to cause those rates to be 
illegal, although they might be found to be just and reasonable 
in and of themselves. If not, whether Chattanooga was from 
its situation properly embraced in the southern territory, and, 
if not, whether the Louisville and Nashville Railroad had vio-
lated the law by exceptionally reducing its rates to Nashville. 
If it had not, did it follow, because the condition at Nashville 
gave that city an exceptionally low rate, that Chattanooga was 
in a position to be entitled, as a matter of right, to as low or a 
lesser rate ?

To state these issues is at once to demonstrate that their 
decision, as a matter of first impression, properly belonged to 
the commission, since upon that body the law has specially im-
posed the duty of considering them. Whilst the court has in 
the discharge of its duty been at times constrained to correct 
erroneous constructions which have been put by the commission 
upon the' statute, it has steadily refused, because of the fact just 
stated, to assume to exert its original judgment on the facts, 
where, under the statute, it was entitled, before approaching 
the facts, to the aid which must necessarily be afforded by the 
previous enlightened judgment of the commission upon such sub-
jects. This rule is aptly illustrated by the opinion in Louisville

Nashville Railroad Co. v. Behlmer, (1900) 175 U. S. 648, in 
which case, after pointing out the same error of construction 
adopted and applied by the commission in the present case, the 
court declined to undertake an original investigation of the facts, 
saying (p. 675):

If, then, we were to undertake the duty of weighing the 
evidence in this record, we would be called upon, as a matter of 
original action, to investigate all these serious considerations 
w ich were shut out from view by the commission, and were
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not weighed by the Circuit Court of Appeals, because both the 
commission and the court erroneously construed the statute. 
But the law attributes prima facie effect to the findings of fact 
made by the commission, and that body, from the nature of its 
origanization and the duties imposed. upon it by the statute, is 
peculiarly competent to pass upon questions of fact of the char-
acter here arising. In Texas Pacific Railway v. Interstate 
Commerce Commission, ubi supra, the court found the fact to be 
that the commission had failed to consider and give weight to 
the proof in the record, affecting the question before it, on a 
mistaken view taken by it of the law, and that on review of the 
action of the commission the Circuit Court of Appeals, whilst 
considering that the legal conclusion of the commission was 
wrong, nevertheless proceeded as a matter of original investiga-
tion to weigh the testimony and determine the facts flowing 
from it. The court said (p. 238):

“ ‘ If the Circuit Court of Appeals was of opinion that the 
commission in making its order had misconceived the extent of 
its powers, and if the Circuit Court had erred in affirming the 
validity of an order made under such misconception, the duty of 
the Circuit Court of Appeals was to reverse the decree, set aside 
the order and remand the cause to the commission in order that 
it might, if it saw fit, proceed therein according to law. The 
defendant was entitled to have its defence considered, in the 
first instance at least, by the commission upon a full considera-
tion of all the circumstances and conditions upon which a legiti-
mate order could be founded. The question whether certain 
charges were reasonable or otherwise, whether certain discrim-
inations were due or undue, were questions of fact, to be passed 
upon by the commission in the light of all the facts duly alleged 
and supported by competent evidence, and it did not comport 
with the true scheme of the statute that the Circuit Court of 
Appeals should undertake, of its own motion, to find and pass 
upon such questions of fact in a case in the position in which 
the present one was.’

“We think these views should be applied in the case now un-
der review.”
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The decree of the Circuit Court of Appeals should be reversed 
with costs and the case be remanded to the Circuit Court 
with instructions to set aside its decree adjudging that the 
order of the commission be enfbreed, and to dismiss the ap-
plication madefor that purpose with costs, the whole to be with-
out prejudice to the right of the commission to proceed upon 
the evidence already introduced before it or upon such fur-
ther pleadings and evidence as it may allow to be made or 
introduced, to hear and determine the matter in controversy 
according to law.

Mr . Justice  Harlan  dissented.

INTERSTATE COMMERCE COMMISSION v. CLYDE 
STEAMSHIP COMPANY.

SAME v. WESTERN AND ATLANTIC RAILROAD COM-
PANY.

SAME v. CLYDE STEAMSHIP COMPANY.

appe als  from  the  cir cuit  cour t  of  app eals  for  the  fift h  
CIRCUIT.

Nos. 68, 69,70. Argued November 5, 6,1900. — Decided April 8,1901.

East Tennessee, Virginia & Georgia Railway Company v. Interstate Com-
merce Commission, ante 1, followed.

The  statement of the case will be found in the opinion of the 
court.

^Cr. L. A. Shaver for appellants. Mr. Assistant Attorney 
General Bech was on his brief.

Mr. Edward Baxter for appellees.

Mr . Justi ce  White  delivered the opinion of the court.
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These cases, with others of like character, originated in com-
plaints brought before the Interstate Commerce Commission by 
the Railroad Commission of the State of Georgia in the names 
of the members of that body. Each complaint averred that 
the defendant carriers were guilty of wrong in that they were 
illegally charging a greater rate to certain shorter distance 
points than they were asking to certain longer distance points, 
in violation of the long and short haul clause of the fourth sec-
tion of the act to regulate commerce, and, as ancillary to this 
complaint, that the rates exacted by the defendant carriers were 
unreasonable and amounted to both an undue preference and an 
unjust discrimination.

In case No. 68 the complaint was that the rates charged by 
the defendants for freight transportation, by continuous car-
riage, from the city of New York and other eastern seaboard 
points to Greensboro, Madison, Social Circle, Covington, Con-
yers and Stone Mountain, towns and stations situated on the 
line of the Georgia Railroad between Augusta, the eastern ter-
minus of that road, and Atlanta, its western terminus, were 
greater in each case than the amounts charged and received for 
freight carried to the city of Atlanta, the longer distance point.

In case No. 69 the complaint was that the rates of freight 
charged by the defendants for freight transportation, by con-
tinuous carriage, from the city of Cincinnati and other Ohio 
River points to Marietta, Acworth, Cartersville, Kingston, 
Adairsville and Calhoun, towns and stations situated on the 
Western Atlantic Railroad between Chattanooga, the northern 
terminus of that road, and Atlanta, the southern terminus, were 
greater on each class than the amount charged and received for 
freight carried to Atlanta, the longest distance point.

In case No. 70 the complaint was that the rates of freight 
charged by the defendants for freight transportation by con-
tinuous carriage from the city of New York and other eastern 
points to West Point, LaGrange, Hogansville, Grantville and 
Newman—towns and stations on the Atlanta and West Point 
Railroad, Atlanta being the eastern terminus of said road and 
the town of West Point its western terminus—were greater on 
each class than the amount charged and received for freight to
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a longer distance point, viz., the city of Opelika, situated fur-
ther west on a connecting railroad known as the Western Rail-
road of Alabama.

After issues made by answers and hearing had upon evidence 
introduced before the commission, that body entered an order 
in each case, in substance commanding the defendants to cease 
and desist from charging and receiving any greater compen-
sation in the aggregate for the transportation of property 
between the points of initial shipments mentioned in the com-
plaint and the shorter distance points therein referred to than 
was exacted to the more distant points specified in the various 
complaints. The order, however, contained a proviso that it 
should not be operative until a date designated to enable the 
defendants to apply, under the fourth section of the act, to be 
relieved from the operation of that section in respect to the pro-
hibition therein contained against charging or receiving any 
greater compensation for a lesser than for a longer haul, under 
substantially similar circumstances and conditions. 5 I. C. C. 
Rep. 326; 4 Inter. Com. Rep. 120.

The defendant carriers, not having availed of the -permission 
thus accorded, and refusing to obey, the commission, in due 
time, began proceedings in equity in the Circuit Court of the 
United States for the Northern District of Georgia to enforce 
obedience to its orders. In the Circuit Court additional testi-
mony was taken. All the cases were considered and passed on 
together. The court decided that the commission had erro-
neously construed the statute in holding that competition which 
was actual and substantial in its effect upon rates, if resulting 
from the action of other carriers who were subject to the act 
to regulate commerce, could not produce the dissimilarity of 
circumstances and conditions provided in the fourth section of 
the act, so as to enable a carrier in adjusting rates to take into 
view such competition without the previous assent of the com-
mission. It moreover found that the rates in controversy were 
in and of themselves just and reasonable, and did not give rise 
either to undue preference or unjust discrimination. The court, 

erefore, declined to enforce the order of the commission. 88 
fed. Rep. 186. On appeal to the Circuit Court of Appeals the 
decrees of the Circuit Court were affirmed. 93 Fed. Rep. 83.
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In deciding the Alabama Midland case, 168 U. S. 144, 164, 
we had occasion to refer to the opinion announced by the com-
mission in the cases now under review, because the ruling of 
the commission in the matter which was examined in the Mid-
land case was like the one made in the present cases. The 
opinion by which the commission sustained the ruling by it made 
in the East Tennessee, Virginia and Georgia case, which we 
have just examined and decided to be erroneous, was also ex-
pressly predicated on the opinion which the commission had 
previously expressed in these cases. It follows that the error 
committed by the commission, in interpreting the statute in 
these cases, has been at least twice heretofore pointed out in 
the decisions of this court, and hence further examination of the 
subject is unnecessary. It will be seen from an inspection of 
the able opinions of the courts below that they expounded the 
statute in entire accord with the construction which we had 
previously given to it, and which we have again applied in the 
East Tennessee, Virginia and Georgia case. Despite, however, 
the error of law which the commission committed in these 
cases, and in consequence of which error it made no investiga-
tion of the facts but postponed the performance of its duty on 
this subject until a further application was made for relief, it is 
now urged that we should enter into an original investigation 
of the facts for the purpose of considering a number of ques-
tions as to discrimination, as to preference, as to reasonableness 
of rates, as to the relation which the rates at some places bore 
to those at others, in order to discharge the duty which the 
statute has expressly in the first instance declared should be 
performed by the commission. In the East Tennessee, Virginia 
and Georgia case, just decided, following the ruling made in 
Louisville & Nashville Railroad v. Behlmer, 175 U. S. 648, 667, 
and previous cases, we have held that, where the commission 
by reason of its erroneous construction of the statute had in a 
case to it presented declined to adequately find the facts, it was 
the duty of the courts, on application being made to them, to 
enforce the erroneous order of the commission not to proceed 
to an original investigation of the facts which should have been 
passed upon by the commission, but to correct the error of law
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committed by that body, and after doing so to remand the case 
to the commission so as to afford it the opportunity of examin-
ing the evidence and finding the facts as required by law. The 
investigation which we have given the questions which arise in 
these cases and the consideration which we have bestowed on 
the issues which were involved in the case of the East Ten-
nessee, Virginia and Georgia Railroad have served but to impress 
upon us the necessity of adhering to that rule, in order that the 
statute may be complied with both in letter and spirit. Acting 
in accordance with this requirement, whilst affirming the decree 
below which refused to enforce the order of the commission, 
we shall do so without prejudice to the right of the commission, 
if it so elects, to make an original investigation of the questions 
presented in these records.

The decrees of the Circuit Court of Appeals and of the Cir-
cuit Court must he modified' by providing that the dismissal 
of the bills shall be without prejudice to the right of the 
Interstate Commerce Commission, if it so elects, to make an 
original investigation of the questions contained in the rec-
ords pertinent to the complaints presented to that body, and, 
as so modified, said decrees must be affirmed, and it is so 
ordered.

Mr . Justice  Harlan  dissented.

LOMBARD v. WEST CHICAGO PARK COMMIS-
SIONERS.

error  to  the  supr eme  cour t  of  THE STATE OF ILLINOIS.

No. 160. Argued January 31,1901.—Decided April 8,1901.

The question whether the benefit accruing to each particular tract of real 
es ate assessed by the park commissioners for the payment of the Doug-
as oulevard equalled the sum of the assessment placed thereon, was 
oreclosed by the findings of fact of the trial court, to which the case was 

submitted without the intervention of a jury.
VOL. CLXXXI—3
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The power of the State of Illinois to levy a special assessment in proportion 
to benefits, for the execution of a local work, and the authority to confer 
on a municipality the attribute of providing for such an assessment, is 
not denied.

Where a special municipal assessment to pay for a particular work has been 
held to be illegal, no violation of the Constitution of the United States 
arises from a subsequent authority given to make a new special assess-
ment to pay for the complete work.

The Supreme Court of Illinois decided a local, and not a Federal question, 
when it held that it was competent on a new assessment to determine the 
questions of benefit from the proof, even though in so doing a different 
result was reached from that which had been arrived at when the former 
assessment, which had been set aside, was made.

The  West Chicago Park Commissioners, in virtue of authority 
vested in them by the laws of the State of Illinois, proposing to 
improve Douglas boulevard, and requiring a special assessment to 
enable them to pay for the work, applied, as the law directed in 
such case, to the municipal authorities of West Chicago to cause 
such special assessment to be levied and collected according to 
law. In March, 1893, the town, acting on this request, adopted an 
ordinance providing for executing the work and for a special 
assessment on the abutting property to pay for the same. The 
only provision of this ordinance which it is essential to note for 
the purposes of the issues which are now before us is the second 
section thereof, which provided that the sum of the assessment 
when made should be payable in instalments, the first being 
twenty per cent of the whole, and the deferred portions to bear 
interest at a rate fixed in the ordinance. Following the require-
ments of the state laws, after the passage of this ordinance, ap-
plication was made to the county court of Cook County to 
take the necessary steps to execute the provisions of the ordi-
nance. Pursuant to the directions of the Illinois statutes the 
court appointed commissioners, who examined and made a full 
report on the work, and exhibited an assessment roll stating the 
sum due by the abutting property; the amount assessed on each 
piece being stated to have been fixed in accordance with the 
benefits which it was ascertained would result to each piece from 
the performance of the contemplated work. After notice to 
those concerned to appear and urge objections, if any they had, 
to the assessment roll, and after due proceedings in which am-
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pie opportunity was afforded to resist the assessment, the court 
passed a decree of confirmation fixing the amount due by each 
piece of property in accordance with the report of the commis-
sioners, and declaring that the sum assessed against each piece 
of property did not exceed the benefit conferred on the prop-
erty. This decree, however, did not in all respects uphold the 
assessments made by the commissioners, as it sustained the ob-
jections of certain property holders on the ground that the sum 
assessed against them exceeded the benefits, and as to these ob-
jecting property holders, the amount assessed was reduced to 
correspond with what the court concluded was the actual bene-
fit shown to result. J. L. Lombard was the owner of a piece of 
property within the assessment district, which had, it seems, 
been omitted from the roll returned by the commissioners. The 
decree recited that this property (describing it) had been by con-
sent found to be within the district, and would be benefited to 
a certain amount, and the sum of this benefit was by consent 
awarded against the property as described. The assessment, 
the decree of confirmation provided, was to be paid in instal-
ments as specified.

The collection of the assessment proceeded according to the 
roll, and the execution of the proposed improvement was under-
taken. Some of those who were assessed paid ; others did not; 
and on proceedings being taken as authorized by the laws of 
Illinois to enforce payment, a controversy arose which, in its 
final stage, was considered by the Supreme Court of the State 
of Illinois, and the court decided that the assessment was void 
and could not be enforced. The reasoning by which the court 
so decided was this: That under the statutes of Illinois there 
was no authority to provide for a payment of a special assess-
ment in instalments, and therefore, as the ordinance had fixed 
that method of payment, it was void. Culver v. The People, 
161 Illinois, 89. And the principle of this case was applied in 
subsequent cases. Farrell v. The Town of West Chicago, 162 
Illinois, 280; Connor v. Town of West Chicago, 162 Illinois, 
287; White v. Town of West Chicago, 164 Illinois, 196. The 
improvement had in the mean while been constructed. The 

cst Chicago Park Commissioners, after the decisions in ques-
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tion, dismissed the previous proceedings which had taken place 
in relation to the assessment. In July, 1895, an act was passed 
by the legislature of Illinois, which authorized park authorities, 
whenever a special assessment had been declared void by a 
court of competent jurisdiction, to “ collect a new special assess-
ment on property benefited by said improvement or completed 
portion thereof in the same manner as in other cases, and the 
lots, blocks, tracts or parcels of land found benefited by said 
improvements, or the completed portion thereof, shall each 
severally be liable to pay for said benefits to the same extent 
and the same proportion as in other cases.” Hurd’s Statutes 
of Illinois, 1899, chap. 105, sec. 20, p. 1244.

After the passage of this law the West Chicago Park Com-
missioners in July, 1896, adopted an ordinance providing an 
assessment to pay for the work of improving Douglas boule-
vard, which had been completed, as above stated. The first 
section of the ordinance, by way of preamble, recited the occur-
rences substantially as above stated. The second and third 
sections were as follows:

“ Sec . 2. That a new special assessment on the property ben-
efited by said improvement, to the amount that the same may 
be legally assessed for, be levied to pay the cost of said boule-
vard improvement above specified, and the remainder of such 
cost be paid by general taxation, viz., from the general funds 
of this board, all in accordance with an act of the general as-
sembly of the State of Illinois, entitled 1 An act to enable the 
park commissioners or park authorities to make local improve-
ments, and provide for the payment thereof,’ approved June 24 
and in force July 1, 1895.

“ Sec . 3. That the estimate of the cost of the said improvement 
be made by this commission and spread of record.”

Subsequently the park commissioners made an estimate and 
report, and application was made to the county court of Cook 
County for the enforcement of an assessment roll prepared by 
the park commissioners in accordance with the estimate. This 
roll stated the total amount of the cost of the work, and charged 
the individual proprietors in the aggregate with a large portion 
of the total amount because of the special benefits conferred by
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the work upon them, the remainder—an insignificant part—of 
the cost was charged to the public, because of the general bene-
fit to the public which, it was found, had been produced by the 
doing of the work. The sum charged against the individual 
property holders was distributed among them, and this distri-
bution was shown by a statement containing the name of the 
owners, the lot owned by him, the total amount of the assess-
ment, the sum to be deducted from this total in consequence of 
the instalments which had been paid on the former and void 
assessment, the net result of the benefit after making this de-
duction being stated in a separate column. To this roll was 
appended the certificate of the park commissioners, as required 
by law, that—

“ Before entering upon their said duties they examined the 
locality where the said completed improvement has been made, 
and the lots, blocks, tracts and portions of land which are 
specially benefited thereby, and did estimate what proportion 
of the total cost of said completed improvement is of benefit to 
the public, and what proportion thereof is of benefit to the prop-
erty benefited, and did apportion the same between the said 
park district and such property, so that each should bear its 
relative equitable portion; . . . that having found said 
amounts they did apportion and assess the amount so found of 
benefit to said property upon the several lots, blocks, tracts and 
parcels of land in the proportion in which they are benefited by 
said completed improvement, and that no lot, block, tract or 
parcel of land has been assessed the greater amount than it has 
been actually benefited thereby ; that said assessment roll also 
shows the credit to which each lot, block, tract of land so specially 
assessed is entitled to, if any, for or on account of payments on 
previous assessments or instalments thereof, and the net amount 
of benefits assessed thereon.”

The amount of the assessment against the individual lot own-
ers for benefits in the new roll differed from the sum assessed 
in the previous one. Indeed, the new roll disregarded the re-

actions which had been decreed in the previous proceedings 
as to certain of the lot owners, since it increased the amount 

ue y these owners over the sum fixed by the previous decree.
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The property of Lombard, which had been placed upon the 
previous roll by consent at a particular amount, was placed upon 
the new roll for a larger sum than that shown in the previous 
roll. After publication of notice of the filing of the roll the 
present plaintiffs in error appeared in the county court of Cook 
County and objected to the confirmation of the roll. The ob-
jections which were urged were numbered from 1 to 18, and 
denied the validity of the new roll upon many grounds, all of 
which involved purely matters of local and non-Federal concern. 
They subsequently filed a motion to cancel the assessment on 
eight specified grounds, none of which involved the Constitu-
tion or laws of the United States. And this is also true of 
amended objections which were filed. Later, additional objec-
tions were filed, numbered from 1 to 5. The first charged, in 
general terms, that the assessment and the proceeding to con-
firm the same were in violation of the Fourteenth Amendment 
to the Constitution of the United States; the second, that as 
the proceeding was not authorized by any valid ordinance at the 
time the work was done, to confirm the assessment under the 
assumption that it was sustained by the act of 1895 would be a 
violation of the Fourteenth Amendment to the Constitution of 
the United States; the third charged that as the ordinance 
under which the previous assessment was made had been held 
to be void, there was no authority for doing the work at the 
time when it was done, and hence to enforce the subsequent 
ordinance would also violate the Fourteenth Amendment; the 
fourth but reiterated that as the work was completed before 
the Illinois act of 1895 had been passed, to construe that law 
as authorizing the assessment would also violate the Constitu-
tion of the United States; and the fifth repeated in different 
form the same proposition by asserting that the law of 1895, if 
held to be retroactively applicable to the work which had been 
completed at the time of its passage, would be repugnant to the 
Fourteenth Amendment to the Constitution.

On the hearing by objections to evidence, by motions to strike 
out, and by additional pleadings, the grounds above stated were 
repeated, but w’ere all overruled. Following this, it is stated 
in the bill of exceptions—
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“ And thereupon all the said motions and legal objections hav-
ing been disposed of, the said cause came on to be tried upon 
the objections triable by a jury; and thereupon it was stipulated 
in open court by the petitioners and by said objectors that the 
said cause should be submitted to the court for trial without a 
jury upon the said issues and upon the same evidence in all re-
spects which has been offered upon the said motions and legal 
objections as hereinbefore set forth, without recalling witnesses 
or introducing or recalling or offering the said testimony, the 
same to be treated as having been offered upon the said issues, 
which was all the evidence offered on the said hearing. And 
thereupon the objectors contended that it was shown by the 
said evidence that the property of the said objectors and each 
of them, severally, was assessed more than its proportionate 
share of the cost of the said improvement; but said objections 
were overruled, and the court found the issues for the peti-
tioners. . . . ”

The decree which was entered expressly found that in each 
particular case the property assessed was benefited to the sum 
of the assessment. An appeal was taken from this decree to the 
Supreme Court of the State of Illinois, and on such appeal errors 
were assigned numbered from 1 to 20. They repeated in various 
forms of statement all the objections of a Federal nature which 
had been previously urged and asserted, besides a number of 
grounds of purely local concern. The Supreme Court of Illinois 
decided that although it was settled by a course of decisions in 
that State that there must exist authority for making a special 
assessment at the time the levy was made and before the work 
was done, yet the original ordinance under which the first as-
sessment which had been declared illegal was made afforded 
such an authority. Construing its former opinions, the court 
said that whilst it had declared the previous assessment to be 
void because it provided for a payment in instalments contrary 
to the state statutes, nevertheless the ordinance to the extent 
that it directed an assessment, remained, albeit it had been held 
that the provision as to payment by instalments could not be 
enforced. The court then reviewed all the various objections to 
t e form of the assessment, and held them to be without merit.
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It moreover decided that, as the previous assessment had been 
set aside because of the instalment feature, the sums fixed 
therein were not conclusive, and on the new assessment it was 
competent to reexamine the question of benefits and to restate 
the amounts due, even although in doing so it was ascertained 
that a larger sum was assessable upon some portions of the prop-
erty than had been decreed by the order which confirmed the 
previous assessment. As to the property of Lombard, the court 
decided that the proof established that a change in condition 
had caused the property to be justly assessed for a larger pro-
portion of benefit than had been attributed to it by consent in 
the first assessment. 181 Illinois, 136. To this decision the 
present writ of error is prosecuted.

J/k Nathan Grier Moore for plaintiffs in error. Mr. John 
P. Wilson and Mr. William B. Mcll/oaine filed a brief for 
same.

Mr. Robert A. Childs for defendant in error. Mr. Charles 
Hudson was on his brief.

Mr . Just ice  White , after making the foregoing statement, 
delivered the opinion of the court.

The assignments of error contained in the record are nine in 
number, and eleven in addition have been made since the record 
was filed in this court. The question whether the benefit ac-
cruing to each particular piece of property assessed equalled the 
sum of the assessment placed thereon was foreclosed by the find-
ings of fact of the trial court, to which court the case was sub-
mitted without the intervention of a jury. It is suggested, al-
though under the statutes of Illinois a special assessment can 
only be made for the amount of the benefit shown to exist, this 
is of no concern in this case since this levy is not a special as-
sessment, but is a special tax. Where a special tax is imposed 
under the law of Illinois, it is asserted, no inquiry into the ben-
efits can be had, and, therefore, there arises no question whether 
the levy was invalid, as exceeding the benefits to be derived,
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since all investigation into the amount of the benefits was, as a 
matter of law, excluded. But this proposition is plainly an af-
terthought. From the statement of the case which precedes, 
it is apparent that the objectors to the assessment considered 
that their defence raised the issue of benefit, that they tendered 
proof, submitted the question to the trial court without a jury 
and had an award against them. It is plain, also, that this con-
tention was not raised by the assignment of errors in the Su-
preme Court of Illinois, and such question was not by that 
court in any way considered. Putting out of view questions of 
form, the principal contentions made in the Supreme Court of 
Illinois, as shown by the assignment of errors in that court, were 
as follows: That as under the law of the State of Illinois, an au-
thority existing at the time the work was done was necessary 
to justify an assessment, a violation of the Fourteenth Amend-
ment would be brought about by holding that authority for the 
assessment was supplied by the Illinois act of 1895, since such 
law was enacted after the work was completed, and that as the 
previous ordinance had been declared void by the Supreme Court 
of Illinois, to hold such void ordinance to be an authority for 
the subsequent assessment would also violate the Fourteenth 
Amendment, since it would amount to a want of due process of 
law and a denial of the equal protection of the laws. And these 
propositions, stated in varying form, really express every sub-
stantial issue raised by the twenty assignments which are here 
pressed. We do not take up each assignment in detail to show 
that this is the case, since a statement of them all, as summed 
up in argument of counsel, is in the margin,1 and renders a more 
detailed enumeration unnecessary.

1 “ 1st. As the court will see, this is a hard case. The controversy arises 
out of an effort to compel a ribbon of land 125 feet wide, along the margin 
o a oulevard 250 feet in width, decorated and ornamented as a park, to 
pay the entire cost of its improvement, although it is made'for the general 
benefit of the inhabitants.

2d. The original ordinance for the improvement was declared by the 
upieme Court, in a direct proceeding, to be void, and so utterly without 

^oim ^0 basis for an adjudication thereon by the county court.
• le constitution and laws of the State, as uniformly construed, per- 

no such charge to be created against private property without a previ-
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The power of the State of Illinois to levy a special assessment 
in proportion to benefits, for the execution of a local work, and 
the authority to confer on a municipality the attribute of provid-
ing for such an assessment, is not denied.

It is no longer open to question that where a special assess-
ment to pay for a particular work has been held to be illegal, 
no violation of the Constitution of the United States arises from 
a subsequent authority given to make a new special assessment 
to pay for the completed work. Spencer n . Merchant, 125 
U. S. 345.

With these two propositions in mind it is certain that if the 
power flowing from the ordinance which the Supreme Court of 
the State of Illinois upheld existed, prior to the work, the as-
sessment was valid. So, also, if the authority was only given 
subsequent to the work, it was, from the point of view of the 
Constitution of the United States, legally conferred. In either 
contingency, therefore, there was no cause of complaint so far 
as Federal rights were concerned. The contention advanced, 

ous valid ordinance providing that the cost be paid by special assessment 
or special tax.

“ 4th. The previous assessment having been extinguished completely by the 
decision of the Supreme Court, there remained no authority of law to charge 
this property. The legislature thereupon passed a law, after the work had 
been completed, providing that, notwithstanding the said provisions of the 
constitution of the State, the work previously completed might be charged 
upon the private property by a procedure therein for the first time provided.

“5th. On the application for such an assessment the property owners 
protested, setting up the provisions of the Constitution of the United States 
in denial of the right.

“6th. The courts of the State, although they had held the original ordi-
nance void, so as to confer no jurisdiction on the courts even to consider it, 
held that it was valid for the purpose of creating a charge on property of 
plaintiffs in error.

“7th. If the ordinance was in fact valid, then the original judgment of 
confirmation, reducing this assessment, was valid and effectual, and should 
have been applied here.

“ 8th. By the whipsawing process we have referred to, the courts of the 
State have held that the ordinance of March 28, 1893, was void, so as to 
deprive plaintiffs in error of the benefits of its adjudication reducing the 
amount of their assessment; but valid for the purpose of creating a charge 
upon their property.”
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therefore, amounts to this, that a violation of the Constitution 
of the United States has been produced by the exercise of a 
power which, whatever view may be taken, could be brought 
into play without giving rise to a conflict with such Constitution. 
But in effect, it is asserted, this deduction is inapposite to this 
case, since the proposition here relied upon is that the Supreme 
Court of the State of Illinois maintained the assessment on a 
void ordinance, and, therefore, in effect decided that a valid as-
sessment could be made where there was no authority whatever 
for the levy. This, however, rests upon an entirely false as-
sumption, since it is manifest that the court below held that 
there was a valid ordinance, that is, one which sufficiently con-
ferred the authority to make the assessment. Whether the or-
dinance was or was not valid, and the extent to which it was 
so, having regard to the state constitution and laws, was wholly 
a state and not a Federal question, and we are not concerned 
with it. Accepting the conclusion of the Supreme Court of the 
State of Illinois as to the existence of the ordinance by virtue 
of the state law and constitution, the proposition pressed upon 
us comes to the result which we have above indicated, and, 
therefore, is obviously without merit. Indeed, the misconcep-
tion involved in the argument was pointed out in Castillo v. Mc-
Connico, 168 U. S. 674. There it was asserted that a particular 
assessment was void because of a mistake in the name of the 
person whose property had been assessed. The Supreme Court 
of Louisiana, interpreting the statutes of that State, otherwise 
decided. It was urged, however, that such decision was in con-
flict with many prior rulings of that court, and therefore a Fed-
eral question was presented. But it was held that as it was 
within the power of the State of Louisiana, without violating 
the Constitution of the United States, to direct the assessment 
without giving the name of the owner, by an adequate descrip-
tion of the property assessed, the decision of the Supreme Court 
of the State of Louisiana raised no Federal question. The court 
said (p. 683):

The vice which underlies the entire argument of the plain-
tiff in error arises from a failure to distinguish between the 
essentials of due process of law under the Fourteenth Amend-
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ment and matters which may or may not be essential under 
the terms of the state assessing or taxing law. The two are 
neither correlative or coterminous.

“The first, due process of law, must be found in the state 
statute, and cannot be departed from without violating the 
Constitution of the United States. The other depends on the 
lawmaking power of the State, and as it is solely the result of 
such authority may vary or change as the legislative will of 
the State sees fit to ordain. It follows that, to determine the 
existence of the one, due process of law is the final province of 
this court, whilst the ascertainment of the other, that is, what 
is merely essential under the state statute, is a state question, 
within the final jurisdiction of the courts of last resort of the 
several States.”

And the principle thus inculcated not only disposes of the 
argument which we have previously considered, but also makes 
it clear that the Supreme Court of Illinois decided a local 
and not a Federal question when it held that it was competent 
on a new assessment to determine the questions of benefit from 
the proof, even though in so doing a different result was reached 
from that which had been arrived at when the former assess-
ment which had been set aside was made. The theory lying at 
the foundation of all the arguments advanced to show that the 
court below committed error of a Federal nature is this, and 
nothing more, that the equal protection of the laws was denied 
by the Supreme Court of Illinois, because that court, although 
it treated the assessing ordinance as invalid for the purposes of 
the first assessment, upheld that ordinance as valid for the sec-
ond assessment. This but asserts that because it is considered 
that there was inconsistency in the reasoning by which the 
Supreme Court of Illinois sustained its conclusion, therefore 
the equal protection of the laws was denied. If the proposition 
as thus understood was held to be sound, as it cannot be, every 
case decided in the courts of last resort of the several States 
would be subject to the revisory power of this court, wherever 
the losing party deemed that the reasoning by which the state 
court had been led to decide adversely to his rights was incon-
sistent with the reasoning previously announced by the same
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court in former cases. In thus stating the ultimate deduction 
to which the proposition necessarily leads, we do not wish to 
be understood as implying that we think the reasoning upon 
which the Supreme Court of the State of Illinois placed its 
decision in this case is amenable to the inconsistency which it 
is insisted it embodies. As that consideration is wholly beyond 
the pale of our jurisdiction, we have not even approached its 
consideration.

Judgment affirmed.

DAINGERFIELD NATIONAL BANK u RAGLAND.

ERROR TO THE COURT OF CIVIL APPEALS FOR THE FOURTH JUDICIAL

DISTRICT OF TEXAS.

No. 200. Submitted March 18, 1901.—Decided April 8, 1901.

Brown v. Marion National Bank, 169 U. S. 416, followed on the point that 
“ if an obligee actually pays usurious interest as such, the usurious trans-
action must be held to have occurred then, and not before, and he must 
sue within two years thereafter.”

The  case is stated in the opinion of the court.

Jfr. J. Jf. Turner for plaintiff in error.

No appearance for defendant in error.

Mr. Justic e  White  delivered the opinion of the court.

At various times between January 1,1895, and May 22,1896, 
the defendant in error, G. W. Ragland, with sureties, executed 
promissory notes to the Daingerfield National Bank, for various 
sums of money loaned to said Ragland. The bank was a na-
tional banking association doing business in Daingerfield, Mor-
ns County, Texas. Each original note embraced not only the 
amount of the loan but interest to the date of maturity of the 
DDte, calculated at a rate higher than, that allowed by law. 

ertain of the notes were renewed from time to time, the addi- 
lonal interest for the extended period being added, calculated
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also at a usurious rate. The first payment made upon any of 
the notes so executed was on November 1, 1896, and all the 
notes were fully paid prior to February 14, 1898.

On March 28, 1898, Ragland filed a petition in the district 
court of Morris County, Texas, to recover twice the amount of 
the interest so as aforesaid paid by him, basing his right to re-
cover upon the provisions of section 5198 of the Revised Stat-
utes of the United States. After deducting as an offset the 
amount of a note executed by Ragland which had been assigned 
to the bank by the payee thereof, there was found due to Rag-
land upon the cause of action stated in his petition the sum of 
$252.05, and for that amount with interest judgment was en-
tered in favor of Ragland in October, 1898. On appeal to the 
Court of Civil Appeals the judgment was affirmed, and a mo-
tion for rehearing was overruled. 51 S. W. Rep. 661. An 
application made to the Supreme Court of Texas for an allow-
ance of a writ of error was dismissed for want of jurisdiction. 
Thereafter the Chief Justice of the Court of Civil Appeals al-
lowed a writ of error, and the case is now here for review.

In the assignments of error contained in the record it is con-
ceded by counsel for the plaintiff in error, and the record fully 
establishes, that the interest, the subject of this controversy, 
was paid to the plaintiff in error less than two years before 
Ragland eommenced his action. The sole contention in this 
court is that the courts of Texas erroneously held that the lim-
itation of the statute did not begin to run until the usurious in-
terest was paid. That the courts below, however, did not com-
mit error in this regard is shown by Brown v. Marion Na-
tional Bank, (1898) 169 U. S. 416, where, construing sections 
5197 and 5198 of the Revised Statutes, it was held that the 
“ usurious transaction,” from the date of which the limitation 
of the statute begins to run, is the time when the usurious in-
terest was actually paid, and not the time when it was agreed 
that it should be paid. This refutes the argument relied on at 
bar, that the inclusion of the usurious interest as principal in 
the notes amounted to payment of the interest within the mean-
ing of the statute.

Judgment affirmed.
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EASTERN BUILDING &o. ASSOCIATION v. WELLING.

ERROR TO THE SUPREME COURT OF THE STATE OF SOUTH CAROLINA.

No. 190. Argued March 11,1901.—Decided April 8,1901.

After the Supreme Court of South Carolina had construed the mortgage 
contract in accord with the claim of the plaintiffs, and gave judgment 
accordingly, in an application for a rehearing it was set up for the first time 
that this was in conflict with the Constitution of the United States. 
Held, that this came too late.

The assertion that, although no Federal question was raised below, and 
although the mind of the state court was not directed to the fact that a 
right protected by the Constitution of the United States was relied on, 
nevertheless it is the duty of this court to look into the record, and de-
termine whether the existence of such a claim was not necessarily in-
volved, was unsound, as shown by authority.

This  action was commenced in the Court of Common Pleas 
of Darlington County, South Carolina, by Welling and Bon- 
noitt to recover of the Eastern Building and Loan Association 
of Syracuse, New York, the penalty provided by the statutes 
of South Carolina for wrongfully failing to enter in the proper 
office satisfaction of a mortgage which had been executed by 
Welling and Bonnoitt to the association.

The controversy presented by the issue joined was whether 
the mortgage in question secured merely the payment of seventy-
eight promissory notes, each maturing monthly, and aggre-
gating $6065.10, or whether in addition such mortgage secured 
the payment of the dues and assessments upon certain shares 
of stock in said association which had been subscribed for by 
Welling and Bonnoitt. The trial court ruled that the mort-
gage secured only payment of the notes. A judgment entered 
m favor of the plaintiff upon the verdict of a jury was subse-
quently affirmed by the Supreme Court of South Carolina. 34 
8. E. Rep. 409. Thereupon a writ of error was allowed.

Mr. William Hepburn Russell for plaintiff in error. Mr. 
William Beverly Winslow and Mr. D. j4. Pierce were on his 
brief.
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JTr. Henry A. M. Smith for defendants in error.

Mr . Just ice  White , after making the foregoing statement, 
delivered the opinion of the court.

The Federal questions asserted to be presented by the record 
are in substance the following:

1. That the Supreme Court of South Carolina, by its decision, 
refused full faith and credit to public acts of the State of New 
York;

2. That by such decision the obligation of a contract was im-
paired; and,

3. That the decision deprived the plaintiff in error of its 
property without due process of law.

While in various forms, in the trial court, the association in 
effect claimed that the law of its incorporation formed a part 
and parcel of the mortgage contract, and that the decisions of 
the courts of New York respecting the powers and contracts 
of associations thus incorporated should be given effect, nowhere 
does it appear that it was claimed that to refuse to concur in 
the view stated would operate to deny the protection of the 
Constitution of the United States. The trial court disposed of 
the case solely upon what it regarded as the plain import of the 
terms of the contract, irrespective of the laws of New York 
and the decisions of the New York courts, yet in the numerous 
exceptions predicated on the rulings of that court there was 
not contained, either directly or indirectly, any contention that 
rights of the association protected by the Constitution of the 
United States had been invaded. It was not until after the 
Supreme Court of South Carolina construed the mortgage con-
tract in accord with the claim of the plaintiffs, and that court 
had hence affirmed the judgment of the trial court and remitted 
the cause to that court, that, in an application for a rehearing, 
numerous grounds were set forth in which were contained as-
sertions that the adverse decision of the Supreme Court of the 
State was in conflict with several clauses of the Constitution of 
the United States. But this came too late. Bobb v. Jamison, 
155 U. S. 416; Winona & St. Peter Lamd Co. v. Minnesota, 
159 U. S. 540, and cases cited.
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The assertion that although, no Federal question was raised 
below, and although the mind of the state court was not di-
rected to the fact that a right protected by the Constitution of 
the United States was relied upon, nevertheless it is our duty 
to look into the record and determine whether the existence 
of such a claim was not necessarily involved, is demonstrated 
to be unsound by a concluded line of authority. Spies x. Illi-
nois, 123 U. S. 131, 181; French v. Hopkins, 124 U. S. 524; 
Chappell v. Bradshaw, 128 U. S. 132; Baldwin v. Kansas, 
129 U. S. 52; Leeper v. Texas, 139 U. S. 462; Oxley Stave Co. 
v. Butler County, 166 U. S. 648; Columbia Water Power Co. 
v. Columbia Street Railway Co., 172 U. S. 475.

The error involved in the argument arises from failing to ob-
serve that the particular character of Federal right which is 
here asserted is embraced within those which the statute re-
quires to be “ specially set up or claimed.” The confusion of 
thought involved in the proposition relied upon is very clearly 
pointed out in the authorities to which we have referred, and 
especially in the latest case cited, Columbia Water Power Co. 
v. Columbia Street Railway Co., supra.

Dismissed for want of jurisdiction.

PYTHIAS KNIGHTS’ SUPREME LODGE v. BECK.

ERROR TO THE CIRCUIT COURT OF APPEALS FOR THE NINTH CIRCUIT.

No. 194. Submitted March 13,1901.—Decided April 8,1901.

Patton v. Texas & Pacific Railway Company, 179 U. S. 658, sustained and 
followed as to the relations of the trial court to the jury in regard to its 
finding.
fie question whether the deceased did or did not commit suicide was one 
of fact, and after the jury had found that he did not, and its finding had 
een approved by the trial court and by the Court of Appeals, this court 

would not be justified in disturbing it.
n April 5, 1895, a certificate of membership, in the amount of $3000, was » 
issued by the Supreme Lodge to Frank E. Beck, payable on his death to

is widow, Mrs. Lillian H. Beck. The application for membership con- 
VOL. CLXXXI---- 4
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tained this stipulation: “It is agreed that, if death shall result by sui-
cide, whether sane or insane, voluntary or involuntary, or if death is 
caused or superinduced by the use of intoxicating liquors or by the use of 
narcotics or opiates, or in consequence of a duel, or at the hands of justice, 
or in violation of or attempt to violate any criminal law, then there shall 
be paid only such a sum in proportion to the whole amount of the certifi-
cate as the matured life expectancy at the time of such death is to the 
entire .expectancy at date of acceptance of the application by the board 
of control.” It was on the conduct of Beck before he committed suicide 
an instruction was asked for, which the trial court, in its charge to the 
jury referred to as follows: “ Here is an instruction asked, which I refused, 
and I wish to state here that is the instruction that if Frank E. Beck was 
violating any law at the time he was killed, why under the policy he can-
not recover—under the by-laws. As I understand that by-law, it must 
be a case where a man is in the act of violating the law. For instance, 
if a man in breaking into a house is killed in the act, he cannot recover. 
If a man is in a quarrel and gets killed he cannot recover. But if a man 
contemplating that he was going to kill his wife if she didn’t go home with 
him, but was not in the act and doing that at the time he was killed, that 
clause of the policy does not apply.” Held, that this instruction correctly 
states the law.

The plaintiff, in her proofs of loss, stated that the deceased came to his 
death by suicide, and to that effect was the verdict of the coroner’s jury. 
With respect to this the court charged that there was no estoppel; that 
the plaintiff could explain the circumstances under which she signed the 
statement, and that, while standing alone, it would justify a verdict for 
the defendant, yet, if explained, and the jury were satisfied that the death 
did not result from suicide, she was not concluded by this declaration. 
Held, that there was no error in this ruling.

On  April 5, 1895, a certificate of membership, in the amount 
of $3000, was issued by the plaintiff in error to Frank E. Beck, 
payable on his death to his widow, Lillian H. Beck. The ap-
plication for membership contained this stipulation:

“It is agreed that, if death shall result by suicide, whether 
sane or insane, voluntary or involuntary, or if death is caused 
or superinduced by the use of intoxicating liquors or by the use 
of narcotics or opiates, or in consequence of a duel, or at the 
hands of justice, or in violation of or attempt to violate any 
criminal law, then there shall be paid only such a sum in pro-
portion to the whole amount of the certificate as the matured 
life expectancy at the time of such death is to the entire ex-
pectancy at date of acceptance of the application by the board 
of control.”
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On October 31, 1896, he was killed by the discharge of a gun 
at the time held in his hands. After his death a coroner’s jury 
found that he died “ by shooting himself in the head with a 
double barrel shotgun, with the purpose and intent of commit-
ting suicide, while temporarily insane, due probably to the use 
of intoxicants. That the shooting was done in the outside water 
closet of the premises now occupied by the family of C. B. 
Nolan, and that he threatened to kill his wife before killing 
himself.” Proofs of death were furnished by his widow, in 
which question 14 and answer were as follows: “14. Was death 
caused by suicide or violence or from other than natural causes ? 
A. Suicide.”

On April 13, 1897, an action was commenced in the District 
Court of the First Judicial District of the State of Montana, in 
and for the county of Lewis and Clark, by his widow to recover 
$3000, the amount of the insurance. This action was removed 
by the defendant to the Circuit Court of the United States for 
the District of Montana. The answer set up specifically that 
the insured died from “ self-destruction and suicide,” and fur-
ther, “ that prior to said Beck taking his own life said Beck was 
attempting to and did violate the criminal laws of the State of 
Montana.” In the Circuit Court a trial was had, which resulted 
in a verdict and judgment for plaintiff. The judgment was 
taken by the defendant to the United States Circuit Court of 
Appeals for the Ninth Circuit, and by that court affirmed May 16, 
1899, 36 C. C. A. 467, to reverse which judgment of affirmance 
this writ of error was sued out.

-26*.  Carlos 8. Hardy for plaintiff in error.

-3/r. C. £. Holcun, for defendant in error.

Me . Jus tice  Beew ee , after stating the case, delivered the opin-
ion of the court.

The principal question discussed by counsel for plaintiff in 
error, and the important question in the case, is whether the 
ria court erred in refusing a peremptory instruction to find a
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verdict for the defendant. It is said that the testimony estab-
lished the fact of suicide, and that there was no sufficient doubt 
in respect thereto to justify a submission of the question to a 
jury. We have recently had before us a case coming, like this, 
from the trial court, through the Court of Appeals, Patton v. 
Texas <& Pacific Railway Company, 179 U. S. 658, in which 
the action of the trial court in directing a verdict was vigorously 
attacked as an invasion of the province of the jury to determine 
every question of fact. That case stands over against this, for 
there the trial court directed a verdict. Here it refused to 
direct one. In each case its action was approved by the Court 
of Appeals. In that case, although the question was doubtful, 
we sustained the rulings of the lower courts, and the considera-
tions which then controlled us compel a like action in the pres-
ent case. We said that a trial court had the right, under certain 
conditions, to direct a verdict one way or the other, (citing sev-
eral cases to that effect,) but added:

“ It is undoubtedly true that cases are not to be lightly taken 
from the jury ; that jurors are the recognized triers of questions 
of fact, and that ordinarily negligence is so far a question of 
fact as to be properly submitted to and determined by them. 
Richmond & Danville Railroad v. Powers, 149 U. S. 43.

“ Hence it is that seldom an appellate court reverses the action 
of a trial court in declining to give a peremptory instruction 
for a verdict one way or the other. At the same time, the 
judge is primarily responsible for the just outcome of the trial. 
He is not a mere moderator of a town meeting, submitting ques-
tions to the jury for determination, nor simply ruling on the 
admissibility of testimony, but one who in our jurisprudence 
stands charged with full responsibility. He has the same op-
portunity that jurors have for seeing the witnesses, for noting 
all those matters in a trial not capable of record, and when in 
his deliberate opinion there is no excuse for a verdict save in 
favor of one party, and he so rules by instructions to that effect, 
an appellate court will pay large respect to his judgment. And 
if such judgment is approved by the proper appellate court, 
this court, when called upon to review the proceedings of both 
courts, wTill rightfully be much influenced by their concurrent 
opinions.” p. 660.
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Whether the deceased committed suicide was a question of 
fact, and a jury is the proper trier of such questions. It is not 
absolutely certain that the deceased committed suicide. The 
following are the facts, at least, from the testimony, the jury 
was warranted in finding them to be the facts: The deceased 
and his wife had been married some six years. They had one 
child, a little girl, of whom he was very fond. They lived hap-
pily together except when he was drinking, and then he became 
irritable, and they quarreled. For six weeks prior and up to 
four days before his death he had not been drinking. The only 
evidence that he ever thought of taking his life is the testimony 
of a domestic, who had worked in the family for two or three 
years but had left a year and four months before his death, 
that when once she called his attention to the fact that he was 
drinking heavily, his reply was that “ a man that has as much 
trouble as he had, the sooner the end came the better,” and a 
similar remark at another time, that such a man “ would be 
better off dead than living.” Two days before his death his 
wife left her home and went to a neighbor’s. He tried to per-
suade her to return, but she refused to do so while he was drink-
ing. There were two guns in his house, one a single barrel shot-
gun, belonging to his wife, and one a double barrel shotgun, his 
own. The domestic then employed had concealed both by direc-
tion of Mrs. Beck. The day before the killing he went to a store 
in the city and hired a gun. He was at home the day of his 
death, sleeping a good deal. Late in the afternoon he got up and 
called for his gun, saying he was going hunting. Evidently he 
got his own gun or the gun he had hired the day before. In 
the evening he went to the house where his wife was staying 
and sought admission. A friend was with him. Admission 
was refused. He became demonstrative, and a call was made 
or a policeman, who soon came in a hack. The breaking of 

glass suggested that he had gotten into the house. The police-
man went inside, when the hack driver, who had brought the 
po iceman, called out that the deceased had gone into the back 
yard and into a water closet. The hack driver heard him go 
mto the closet, and after a minute or so heard him step outside, 
an immediately the gun was discharged, and on examination
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he was found with the upper part of his head shot off. It was 
so dark that no one saw the circumstances of the shooting. 
Whether it was accidental or intentional is a matter of surmise. 
The undertaker testified that there was a mark on the face un-
der the left eye as though the face had been pressed to the bar-
rel of the gun; that there were no powder marks on the face 
as there would have been had the gun not been held close to 
the skin. But whether that mark, if it came from the gun, was 
because he deliberately placed his head on the top of the gun, 
or, as a drunken man, stumbled and fell against it, is a matter 
of conjecture. There was a dispute as to whether, in view of 
the length of the gun and the shortness of his arm, he could 
have reached the trigger without the aid of a pencil or piece 
of wrood, no trace of which was found, or indeed looked for. 
Under those circumstances it is impossible to say that beyond 
dispute he committed suicide. The discharge of the gun may as 
well have happened from the careless conduct of a drunken man 
as from an intentional act. At any rate, the question was one of 
fact, and the jury found that he did not commit suicide, and 
after its finding has been approved by the trial court and the 
Court of Appeals, we are not justified in disturbing it.

Neither can it be said that death came “ in violation of or at-
tempt to violate any criminal law.” Before he left home with 
the gun he said he was going hunting. While from his conduct 
he apparently changed his mind, and doubtless went to the 
house where his wife was stopping with the view of persuading 
or compelling her to return home, and may have intended vio-
lence against her if she refused, yet the death resulted not as a 
consequence of any violation or attempt to violate the criminal 
law. In this respect the court charged the jury as follows:

“ Here is an instruction asked which I refuse, and I wish to 
state here that is the instruction that if Frank E. Beck was 
violating any law at the time he was killed, why under the 
policy he cannot recover—under the by-laws. As I understand 
that by-law, it must be a case where a man is in the act of vio-
lating the law. For instance, if a man in breaking into a house 
is killed in the act, he cannot recover. If a man is in a quarrel 
and gets killed he cannot recover. But if a man contemplating
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that he was going to kill his wife if she didn’t go home with 
him, but was not in the act and doing that at the time he was 
killed, that clause of the policy does not apply.”

This instruction correctly states the law. The death must in 
some way come as a consequence of the violation or attempted 
violation of the criminal law, and the stipulation does not apply 
when it is simply contemporaneous and in no manner connected 
with the alleged violation or attempt to violate. For instance, 
if the deceased had started with the avowed intent to kill his 
wife, and while walking down the street a tree had fallen and 
killed him, the fact that he was starting upon an intentional 
violation of the law would not make this stipulation applicable, 
because the cause of his death would be entirely disconnected 
from the criminal act. So here, whatever may have been the 
general thought and purpose running in his mind as he went to 
the house where his wife was, his act in going into and stepping 
out of the water closet was in no manner connected with or 
part of an attempt to carry out any criminal purpose, and at 
that time came the shot, intentional or accidental, which killed 
him.

These are the substantial matters presented in the record. 
There are one or two minor questions. For instance, when the 
undertaker was on the witness stand, the defendant produced a 
gun and asked him to show the jury how the mark which he 
said he found on the face of the deceased could be caused, and 
the gun was used for that purpose. On cross-examination it 
appeared that his arm was not long enough to reach the trigger, 
and, therefore, to fire it off in the position in which he had 
placed it he needed a pencil or something of that kind. Subse-
quently, the plaintiff introduced testimony tending to show the 
length of the arm of the deceased and the improbability of his 

eing able to reach the trigger, with his face on the muzzle, as 
escribed by the undertaker, which testimony was objected to 

on the ground that the gun had not been identified as the one 
w ich had caused the death, but the objection was overruled and 

e testimony admitted. There was testimony subsequently 
o ered by her as to its identity, but that testimony was, to say 

e east, not clear and satisfactory, so that it cannot be said
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that the gun was fully identified as the one which caused his 
death. Still, we cannot think that this furnishes a sufficient 
ground for reversing the judgment. The defendant produced 
the gun, and while it cannot be said that the mere production 
carried with it a declaration that this was the gun which caused 
the death, yet it certainly suggested the fact, and if not so it 
ought to have offered testimony to that effect. It presented 
the gun for use and illustration before the jury, and there 
was no material error in permitting the plaintiff to use the 
same gun for the purposes of other illustration, especially when 
she followed that with testimony tending, although, perhaps, 
only slightly, to identify it.

Another matter is this: The plaintiff in her proofs of loss 
stated that the deceased came to his death by suicide, and to 
that effect was the verdict of the coroner’s jury. With respect 
to this matter the court charged that there was no estoppel; 
that the plaintiff could explain the circumstances under which 
she signed the statement, and that while standing alone it would 
justify a verdict for the defendant, yet if explained and the jury 
were satisfied that the death did not arise from suicide, she was 
not concluded by this declaration. We see no error in this rul-
ing. None of the elements of estoppel enter into the declara-
tion. The condition of the defendant was not changed by it, 
and if under a misapprehension of facts she made a statement 
which was not in fact true, she could explain the circumstances 
under which she made the statement and introduce testimony 
to establish the truth.

Some other matters are mentioned in the brief of plaintiff in 
error, but nothing that we deem of sufficient importance to de-
serve notice. We see no error in the judgment, and it is

Affirmed.
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TEXAS & PACIFIC RAILWAY COMPANY v. HUMBLE.

ERROR TO THE CIRCUIT COURT OF APPEALS FOR THE EIGHTH CIRCUIT.

No. 177. Argued March 7, 8,1901. — Decided April 8,1901.

Where a married woman had resided in Arkansas for many years, and, just 
as she was leaving the State to join her husband, who had taken up his 
residence in Louisiana, was injured through the alleged negligence of the 
defendant railway company, and brought an action to recover damages in 
a state court in Arkansas, which, on the application of the company, was 
removed into the Circuit Court of the United States for the Western Dis-
trict of Arkansas, the rule of decision was the law of Arkansas, the place 
of the wrong, and of the forum, and not the law of Louisiana.

By the law of Arkansas, plaintiff was entitled to bring the action in her 
own name and without joining her husband. And if her husband should 
subsequently bring suit in Louisiana on the same cause of action, it is 
not to be assumed that the courts of that State would not recognize the 
binding force of the judgment in Arkansas.

By the legislation of Arkansas the earnings of a married woman arising 
from labor or services done and performed on her sole account are her 
separate property, and although the statutes may not have deprived the 
husband of the services of the wife in the household, in the care of the 
family, or in and about his business, they have bestowed on her, inde-
pendently of him, her earnings on her own account, and, given her au-
thority to acquire them.

As the evidence in this case tended to show that plaintiff for some yearshad 
been carrying on business on her own account, which had been suspended 
by reason of temporary illness for a short time just previous to the acci-
dent, the Circuit Court did not commit reversible error in instructing the 
jury that, if they found for the plaintiff, they might take into considera-
tion in assessing her damages, among other things, her age and earning 
capacity before and after the injury was received, as shown by the proofs.

On this record the earning capacity referred to presumably had relation to 
earnings on plaintiff’s own account, and if defendant wished this made 
more explicit, it should have so requested.

This  was an action brought by Emma Humble against the 
exas and Pacific Railway Company in the circuit court of 
filer County, Arkansas, to recover compensation for per-

sonal injuries sustained by her in the defendant’s station at 
exarkana, Arkansas, on April 9, 1898, by reason of defend-

ant s negligence, and removed on defendant’s petition to the



58 OCTOBER TERM, 1900.

Statement of the Case.

United States Circuit Court for the Western District of Arkan-
sas. Plaintiff obtained judgment, which was affirmed by the 
Circuit Court of Appeals for the Eighth Circuit, 97 Fed. Rep. 
837, and thereupon this writ of error was sued out.

The evidence, in addition to establishing the circumstances 
of the infliction of the injury, tended to show that Mrs. Hum-
ble had been a resident of Arkansas for nearly ten years; that 
she had kept a boarding house, and a hotel at Pine Bluff, in said 
State, for some years, conducted by her as her sole and separate 
business, and in her name, until she left Pine Bluff for Texar-
kana, in October, 1897, where she remained until April 9,1898, 
and during this time began to run a hotel, but became tempo-
rarily ill, and gave it up. Her husband had taken up his resi-
dence in Louisiana at the time of the injury, and she had then 
started to go to him.

Prior to the trial, the railway company moved the court to 
compel Mrs. Humble to make her husband a party plaintiff, 
but the court overruled the motion, and defendant excepted. 
Defendant objected to all evidence tending to show that plain-
tiff’s capacity to labor was diminished by the injury, and saved 
an exception to its admission.

At the close of the evidence defendant requested the court 
to give the jury certain instructions, of which the third, fourth, 
sixth and seventh are as follows:

“ 3. The plaintiff cannot recover any damages on account of 
her injury diminishing her capacity to labor and earn money, 
because there is no evidence showing any capacity to labor or 
earn money at and just before she was injured.

“ 4. In this case the plaintiff being a married woman and her 
husband not joining in the suit, she cannot recover any damages 
on account of her diminished capacity to labor and earn money.

“ 6. The plaintiff being a married woman, and her husband 
not having joined her in this suit, and she and her husband 
having her present and prospective home in the State of Louis-
iana, then the law of Louisiana would apply as to the right to 
recover damages by reason of the fact that plaintiff’s capacity 
to labor in future has been lessened by the injury, and by the 
law of that State slje cannot recover such damages.
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“ You will, therefore, allow nothing as damages for any di-
minished capacity to labor and earn money.

“ 7. Plaintiff cannot recover anything on account of her 
diminished capacity to labor.

“ Because there is neither pleading nor evidence showing that 
plaintiff was engaged in any business, profession or occupation.

“And her lessened capacity to perform household duties 
cannot be the basis of plaintiff’s recovery.”

The court declined to give these instructions, and each of 
them, and the defendant excepted to the refusal of each.

The court instructed the jury as follows : “ If you should find 
for the plaintiff, in assessing her damages you will take into 
consideration her age and earning capacity before and after 
the injury was received, as shown by the proofs, her physical 
condition before the injury, and her physical condition after 
the injury, and the nature and character of the injury she re-
ceived, whether it be permanent or temporary in its nature, 
and find for her such sum as will fairly and reasonably com-
pensate her therefor, including therein fair and reasonable com-
pensation for any physical and personal pain and suffering she 
may have undergone as the result thereof.”

Defendant excepted to so much of this portion of the charge 
as allowed the jury to “ take into consideration her age and 
earning capacity before and after the injury was received as 
shown by the proofs.”

Mr. John F. Dillon for plaintiff in error. Mr. Winslow F. 
Pierce and Mr. David D. Duncan were on his brief.

Mr. Oscar D. Scott for defendant in error.

Mr . Chief  Justi ce  Fuller , after stating the case, delivered 
the opinion of the court.

Plaintiff in error contends that the judgment should be re-
versed because the Circuit Court erred in declining to direct 

e joinder of the husband; in applying the law of Arkansas 
in t e trial of the case and not that of Louisiana; and in allow- 
lng impaired earning power to be considered as an element of 
recovery.
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The statutes of Arkansas provided that a married women 
“might maintain an action in her own name for or on account 
of her sole or separate estate or property, or for damages against 
any person or body corporate for any injury to her person, 
character or property.” S. & H. Dig. § 5641.

This action was brought in the state court and removed on 
defendant’s application. That transfer could not deprive plain-
tiff of the right secured to her by the local law to prosecute 
the suit in her own name arid for her own benefit; and indeed 
by section 721 of the Revised Statutes, the law of Arkansas 
furnished the rule of decision. In some jurisdictions it is held 
under similar statutes that the wife must sue alone under such 
circumstances, and that to make the husband a co-plaintiff works 
a fatal misjoinder. The Circuit Court was right then in not 
attempting to compel a joinder which the statute had expressly 
dispensed with.

But it is said that under the laws of Louisiana compensation 
for personal injuries to a married woman belongs to the hus-
band ; that he alone can sue therefor; and that, therefore, error 
was committed in the admission of evidence, the refusal of in-
structions, and in the charge of the court. We do not think 
the point as now presented was made below. The objection to 
evidence, the sixth instruction refused, (which referred to the 
law of Louisiana,) and the part of the charge excepted to, re-
lated to diminished capacity to labor. And the motion as to 
Humble was that he should be joined as a plaintiff. The an-
swer simply raised the issue whether or not Mrs. Humble re-
ceived any injuries to her person by reason of the acts complained 
of. It was nowhere insisted that the action could not be main-
tained because not brought by the husband alone.

However, whether the objection be that under the laws of 
Louisiana she could not recover in her own name at all, or could 
not, except her husband was a co-plaintiff, because the damages 
claimed were community property, we agree with the Circuit 
Court of Appeals that plaintiff’s rights in suing in Arkansas for 
an injury sustained there did not differ from those of any married 
woman domiciled in that State; that the legislature of Arkan-
sas had determined by whom a suit might be brought for per-
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sonal injuries sustained by a married woman; had enlarged the 
rights of married women in respect of damages recoverable by 
them on account of personal injuries sustained within the State; 
and that these laws necessarily enured to the benefit of every 
married woman who subsequently sued in the courts of the 
State for personal injuries there sustained, and must be held to 
have been intended to have, and to have, a uniform operation 
throughout the State.

The argument ab inconvenienti is pressed, that Humble might 
sue for the same injury in Louisiana, and that this judgment 
could not be pleaded in bar, although only covering damages 
particularly pertaining to the wife. In other words, that the 
Louisiana courts would decline to give any faith and credit to 
the recovery in Arkansas permitted by the jurisprudence of the 
latter State in the name of the wife only. We must decline to 
be moved by the supposed hardship suggested. These injuries 
were inflicted and this action was brought in the State of Ar-
kansas. The place of the wrong and the place of the forum 
concurred, and the law of that place governed. If an action 
should be brought in Louisiana, the fact that the law of Arkan-
sas differed from that of Louisiana would not prevent its appli-
cation unless opposed to some general public policy, the existence 
of which is not to be assumed. Northern Pacific Railroad 
Company v. Babcock, 154 U. S. 190.

This brings to us the point on which the chief stress of the 
argument was laid. The Circuit Court charged the jury that if 
they found for plaintiff they might take into consideration in 
assessing the damages “ her age and earning capacity before and 
after the injury was received, as shown by the proofs,” and re-
fused an instruction to the contrary, and exceptions were duly 
preserved.

In view of the evidence was plaintiff entitled to be allowed 
anything for diminution of earning capacity ?

Section 7 of Article 9 of the constitution of Arkansas pro-
vides :

The real and personal property of any feme covert in this 
ta e acquired either before or after marriage, whether by gift, 

grant, inheritance, devise or otherwise, shall, so long as she may
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choose, be and remain her separate estate and property and may 
be devised, bequeathed or conveyed by her the same as if she 
were a feme sole, and the same shall not be subject to the debts 
of her husband.”

Sections‘4940, 4945, 4946, 4949 and 5641 of Sandels & Hill’s 
Digest of the Statutes of Arkansas are as follows:

4940. “ The real and personal property of any feme covert in 
this State, acquired either before or after marriage, whether by 
gift, grant, inheritance, devise or otherwise, shall, so long as she 
may choose, be and remain her separate estate and property, 
and may be devised, bequeathed or conveyed by her the same 
as if she were &feme sole • and the same shall not be subject to 
the debts of her husband.”

4945. “ The property, both real and personal, which any mar-
ried woman now owns, or has had conveyed to her by any per-
son in good faith and without prejudice to existing creditors, 
or which she may have acquired as her sole and separate prop-
erty ; that which comes to her by gift, bequest, descent, grant 
or conveyance from any person; that which she has acquired 
by her trade, business, labor or services carried on or performed 
on her sole or separate account; that which a married woman 
in this State holds or owns at the time of her marriage, and the 
rents, issues and proceeds of all such property shall, notwith-
standing her marriage, be and remain her sole and separate 
property, and may be used, collected and invested by her, in 
her own name, and shall not be subject to the interference or 
control of her husband or liable for his debts, except such debts 
as may have been contracted for the support of herself or her 
children by her as his agent.”

4946. “ A married woman may bargain, sell, assign and trans-
fer her separate personal property, and carry on any trade or 
business, and perform any labor or services on her sole and sep-
arate account; and the earnings of any married woman, from 
her trade, business, labor or services, shall be her sole and sep-
arate property, and may be used or invested by her in her own 
name; and she may alone sue or be sued in the courts of this 
State on account of the said property, business .or services.’

4949. “ In an action brought or defended by any married
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woman, in her name, her husband shall not, neither shall his 
property, be liable for the costs thereof, or the recovery therein. 
In an action brought by her for an injury to her person, char-
acter or property, if judgment shall pass against her for costs, 
the court in which the action is pending shall have jurisdiction 
to enforce payment of such judgment out of her separate estate 
or property.”

5641. “ Where a married woman is a party, her husband must 
be joined with her, except in the following cases:

“ First. She may be sued alone upon contracts made by her 
in respect to her sole and separate property, or in respect to 
any trade or business carried on by her under any statute of 
this State.

“ Second. She may maintain an action in her own name for 
or on account of her sole or separate estate or property, or for 
damages against any person or body corporate for any injury 
to her person, character or property.

“ Third. Where the action is between herself and her husband 
she may sue and be sued alone.”

The particular point before us may not have been passed on 
by the Supreme Court of Arkansas, but that tribunal has recog-
nized this legislation as intended for the protection of the wife’s 
property against the husband’s creditors, and has held that the 
earnings of a married woman arising from labor or services 
done and performed on her sole account become her separate 
property. Sellmeyer v. Welch, 47 Ark. 485 ; Rudd n . Peters, 
41 Ark. 177; Hoffman v. McFadden, 56 Ark. 217.

Granting that the statutes have not deprived the husband of 
the services of the wife in the household, in the care of the 
family, or in and about his business, yet they have bestowed 
on her, independent of him, her earnings on her own account, 
and given her authority to acquire them. They proceed upon 
the difference between the discharge of marital duties and inde-
pendent labor.'

As the results of her earning capacity when exerted for her-
self belong to her, deprivation of that capacity must be to that 
extent her individual loss. The husband may recover for loss 
o services belonging to him, but not for loss of the wife’s poten-
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tiality to earn for herself, nor for her expectation of life in that 
connection; and if he cannot, she can.

The precise question arose under statutory provisions not ma-
terially different from those in Arkansas in Harmon v. Old Col-
ony Railroad Company, 165 Mass. 100, and it was decided that 
in an action by a married woman to recover damages for a per-
sonal injury, the impairment of her capacity to perform labor 
might be considered as an element of the damages. The rea-
soning of the opinion seems to us so convincing that we quote 
from it at length.

The Supreme Judicial Court, after referring to the statutes 
of 1846, 1855, 1857 and 1874, said:

“ By virtue of this legislation, a married woman becomes, in 
the view of the law, a distinct and independent person from her 
husband, not only in respect to her right to own property, but 
also in respect to her right to use her time for the purpose of 
earning money on her sole and separate account. She may per-
form labor, and is entitled to her wages or earnings. If she 
complies with the statutory requirement as to recording a cer-
tificate, she may carry on any trade or business on her sole and 
separate account, and take the profits, if profits there are, as her 
separate property. Her right to enter into contracts, to earn 
money, to engage in performing labor or service, to enter into 
trade on her own account, is inconsistent with the view that her 
capacity to labor belongs exclusively to her husband. He can 
appropriate neither her earnings nor her time. Her right to em-
ploy her time for the earning of money on her own account is as 
complete as his; subject to the requirement of recording a certifi-
cate in case she enters into trade. This may interfere with his 
right to and enjoyment of her society and services. But this is 
a consequence which the legislature must be deemed to have 
foreseen and intended. His right in these respects is now made 
subordinate to her right to employ her time in the care an 
management of her property, and in the earning of money by 
performing labor or by carrying on a trade or business. So far 
as the statutes have given to her the right to act independent y 
of him, so far his rights and control in respect to her are neces 
sarily abridged. He can no longer compel her to work for im
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during such time as she may choose to perform labor on her sole 
and separate account. By the common law, the husband was 
bound to support his wife, and therefore was entitled to her ser-
vices. By the statutes, which modified the common law, his 
right to her services is abridged, though his obligation to sup-
port her remains. It is urged in argument that she may con-
tract to devote her whole time to work which is to be performed 
away from his home, and which perhaps may require her ab- 
sence for ten years, thus amounting to a desertion, which would 
be in violation of her matrimonial duties. But the possibility 
of extreme cases should not conclusively determine the construc-
tion of statutes, nor do we now decide whether the statutes 
would permit such action on her part against his consent. To 
a certain limited extent, as, for example, in fixing the domicil, 
and in being responsible under ordinary circumstances for its 
orderly management, the husband is still the head of the family. 
But in some particulars a married woman is now independent 
of her husband’s control. In the case now before us, the im-
pairment of the plaintiff’s capacity to labor was an element 
which might be considered by the jury in the estimate of her 
damages. In respect of this, as with other elements of dam-
ages, no close approximation to mathematical accuracy can in 
all cases be reached. In some instances, the right of a married 
woman to perform labor for others may have no money value. 
How much, if anything, should be allowed on this ground, must 
be left to the jury to determine, under the circumstances of each 
particular case.”

Counsel for plaintiff in error earnestly urges, however, that 
the Arkansas statute was adopted in 1873, and was nearly iden-
tical with an act of New York of 1860; that a different construc-
tion had been put on that act by the courts of New York; and 

at this construction should be followed in the present instance, 
at the statutes of Massachusetts, in the particulars material 

th^ Were ^orce Pri°r to 1873, and we are not advised 
a the statutes of Arkansas were transcribed from the statute 

oo of New York rather than from that of some other State, 
e o not regard this as a case for the adoption of a construc- 

ion y presumption. Nor need it be conceded that the deci- 
vol . clxxxi —5
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sions of the courts of New Fork are opposed to the rulings of 
the Circuit Court on the facts of this case.

In Filer v. New York Central Railroad Company, 49 N. Y. 
47, the decision was that unless the wife was actually engaged 
in some business or service in which she would, but for the in-
jury, have earned something for her separate benefit, and which 
she had lost by reason of the injury, she had sustained no con-
sequential damages.

In Brooks v. Schwerin, 54 N. Y. 443, there was evidence that 
the plaintiff before the injury took care of her family and, also, 
that she was working out by the day and earning ten shillings 
a day. To proof of these facts defendant objected on the 
ground that her time and services belonged to her husband, and 
could not form ground of damages in the action. The court 
overruled the objection and defendant excepted. The defend-
ant also excepted to the refusal of the court to charge as re-
quested by him, “ that the plaintiff cannot recover for the value 
of her time and services while she was disabled; such services 
and time belong, in law, to the husband.” It was held that 
the rulings of the court were proper, and Earl, C., said:

“ If the defendant had requested the court to charge that the 
plaintiff could not recover for the loss of services to her hus-
band in his household in the discharge of her domestic duties, 
the request could not properly have been refused. But the re-
quest was broader, and proceeded upon the idea that all her 
time and services belonged to her husband, and that she could 
not recover anything for the value of her time, or for the loss 
of any service while she was disabled. She was earning in an 
humble capacity ten shillings a day, and so far as she was dis-
abled to earn this sum, the loss was hers, and the jury had the 
right to take it into account in estimating her damages.”

In Blaechinska n . Howard Mission, 130 N. Y. 497, it was 
ruled that recovery could not be had by a married woman, in 
an action to recover damages for injuries sustained through de-
fendant’s negligence, for loss of her services in the discharge o 
household duties, and of other services rendered by her to her 
husband, and Brooks v. Schwerin was distinguished, because in
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that case the wife worked for a stranger, while in this she 
worked for her husband.

In the present case the evidence tended to show that before 
the plaintiff was injured she had been engaged for some years 
in business on her own account, supporting herself and her chil-
dren, which business had been discontinued for a few months, 
was renewed, and then given up on account of temporary ill-
ness, from which she had in substance recovered, when the in-
juries sustained incapacitated her from further work.

Under these circumstances we think the Circuit Court did 
not err in refusing to charge that plaintiff could not recover 
for diminished capacity to labor because there was “ no evidence 
showing any capacity to labor or earn money at and just be-
fore she was injured.” To pin the evidence of capacity down 
to the very point of time when the injury was inflicted upon 
her was refining too much on the principle involved.

This loss of ability to make earnings outside the discharge of 
household duties and irrespective of her husband was under the 
statutes of Arkansas her loss, and not her husband’s, and the 
mere fact that at the moment of the injury she happened to be 
out of business should not deprive her of the benefit of the rule 
which would have been otherwise applicable, according to Fi-
ler v. Railroad Company and Brooks n . Schwerin.

We have assumed, as the jury presumably did, that the earn-
ing capacity referred to in the charge had relation to earnings 
on plaintiff’s own account, and if defendant wished this to have 
been made more explicit, it should have so requested.
(( The third paragraph of the seventh instruction refused was, 

And her lessened capacity to perform household duties cannot 
e the basis of plaintiff’s recovery.” But this was not asked as 

an independent proposition, and the exception was saved to the 
re usal to give the entire instruction, which as a whole was er-
roneous and properly refused.

We find no reversible error, and the judgment is
Affirmed.
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BROWNE v. CHAVEZ.
BROWNE v. CHAVEZ.

ERROR TO AND APPEAL FROM THE SUPREME COURT OF THE TERRITORY 

OF NEW MEXICO.

Nos. 165 and 247. Argued March 6,1901.—Decided April 8,1901.

While a scire facias, for the purpose of obtaining execution, is ordinarily a 
judicial writ to continue the effect of a former judgment, yet it is in the 
nature of an action, and is treated as such in the statutes of New Mexico.

After a judgment is barred under those statutes, the writ of scire facias, 
giving a new right and avoiding the statute, cannot be maintained.

This  case was brought here both by writ of error and appeal. 
As there was no trial by jury and the issues were only ques-
tions of law determined by the trial court on demurrer, the writ 
of error is dismissed, and the cause considered on the appeal.

On the 7th of October, 1885, the firm of Browne, Manzanares 
& Company, composed of L. P. Browne, since deceased, and F. A. 
Manzanares, recovered judgment against Francisco Chavez, 2d, 
in the District Court of Bernalillo County, for the sum of $4170, 
damages and costs. No action was taken in respect of this 
judgment, and no execution was issued upon it, so far as this 
record discloses. September 30,1895, a writ of scire facias was 
sued out and service had. The defendant filed two pleas; the 
first suggesting the death of one of the plaintiffs since the ren-
dition of the judgment, which plea was abandoned; the second, 
the plea of the statute of limitations, to which a demurrer was 
interposed by plaintiffs, which was overruled by the court. 
Plaintiffs thereupon refused to plead further and stood by their 
demurrer, whereupon the court rendered judgment dismissing 
the writ.

The statutes referred to are as follows :
An act of January 23,1880, compiled in 1884 as sections 18 

and 1861, as follows:
“ Sec . 1860. The following suits or actions may be broug 

within the time hereinafter limited, respectively, after t eir
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causes accrue, and not afterwards, except when otherwise spe-
cially provided.

“ Sec . 1861. Actions upon any judgment of any court of rec-
ord of any State or Territory of the United States, or the Fed-
eral courts of the United States, within fifteen years.”

An act of February 10, 1887, compiled in 1897 as sections 
3085-6, as follows:

“ Sec . 3085. That hereafter it shall not be necessary to bring 
proceedings in any court to revive a judgment having been 
already obtained before a court of competent jurisdiction in 
this Territory, except in cases where such judgment had been 
rendered for a period of five years or more next preceding the 
issue of final process for the enforcement of the same.

“ Sec . 3086. An execution may issue at any time, on behalf 
of any one interested in such judgment referred to in the above 
section, within five years after the rendition thereof, and with-
out the necessity of bringing an action to revive the same.”

An act of February 24, 1891, as follows:
Section  1. That so much of the laws of the Territory of 

New Mexico as is compiled as section 1861 of the Compiled 
Laws of the Territory of New Mexico of 1884 be and the same 
is hereby repealed, and the following be and is hereby substi-
tuted therefor:

Sec . 2 ‘ (1861). Actions founded upon any judgment of any 
court of the Territory of New Mexico may be brought within 
seven years from and after the rendition of such judgment, and 
not afterward, and actions founded upon any judgment of 
any court of record of any other Territory or State of the 
United States, or of the Federal courts, may be brought within 
seven years from and after the rendition of such judgment, and 
not afterward: Provided, That actions may be brought upon 
any existing judgment which, but for this proviso, would be 
barred within one year from and after the passage of this act, 
an not afterward; and all actions upon such judgments not 
commenced within the time limited by this act shall be forever 
barred.’ ”

This section was brought forward as section 2914 of the Com-
piled Laws of 1897.
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J/r. William B. Childers for plaintiff in error and appellant.

J/?. Bernard 8. Bodey for defendant in error and appellee.

Mr . Chief  Justi ce  Fuller  delivered the opinion of the court.

The writ of scire facias has been, among other things, cus-
tomarily used to obtain execution on a judgment which has be-
come dormant. At common law it lay in real actions and on 
a writ of annuity, if the plaintiff did not take out execution 
within a year and a day, and it was given, under the same cir-
cumstances, in personal actions, by the statute of Second West-
minster, 13 Edw. I, St. 1, c. 45, before which act, the plaintiff 
was put to a new action on his judgment. Foster on Scire 
Facias, 2, and cases cited.

The writ in this case was taken out to obtain execution of the 
judgment in question. That judgment was recovered October 7, 
1885, and no execution had been issued thereon. The writ was 
dated September 30, 1895. The statute provided that “actions 
founded upon any judgment of any court of the Territory of New 
Mexico,” and “ upon any judgment of any court of record of any 
other Territory or State of the United States, or of the Federal 
courts, may be brought within seven years from and after the 
rendition of such judgment and not afterward: Provided, 
That actions may be brought upon any existing judgment, 
which, but for this proviso, would be barred within one year 
from and after the passage of this act and not afterward; and 
all actions upon such judgments not commenced within the 
time limited by this act shall be forever barred.” It thus ap-
pears that this judgment was barred according to the terms of 
the act some years before the writ was issued, but it is con-
tended that although that was so, the bar did not apply to the 
writ of scire facias, by the use of which the judgment could be 
revived and an execution issued upon it notwithstanding the 
lapse of time.

It is argued that sdre facias is not included in the words 
“ all actions,” barred by the statute, because a proceeding by 
scire facias is not an action, and because to hold it to be wou
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be inconsistent with another statutory provision that actions 
should be commenced by “ the filing in the proper clerk’s office 
of the petition, declaration, bill or affidavit.” Compiled Laws, 
1884, § 1867. But we think that the averments in the writ are 
equivalent to a petition or declaration; and while it is true that 
a scire facias for the purpose of obtaining execution is ordi-
narily a judicial writ to continue the effect of the former judg-
ment, yet it is in the nature of an action because the defendant 
may plead to it; and in many cases it has been classified as in 
substance a new action. Foster, 13 ; Coke Litt. 291« ; Fenner 
v. Evans, 1 T. R. 267; Winter v. Kretchman, 2 T. R. 45; 
Holmes v. Newlands, 5 Q. B. 367; Owens v. Henry, 161 U. S. 
642; Kirkla/nd v. Krelos, 34 Md. 93; Potter n . Titcomb, 13 
Maine, 36; Gonnigdl v. Smith, 6 Johns. 106; Cameron v. 
Young, 6 How. Pr. 372; Murphy v. Cochran, 1 Hill, 339.

In Fenner v. Evans a scire facias had been issued to revive a 
judgment entered prior to the act of 17 Geo. Ill, c. 26, and 
execution had been taken out upon it. The scire facias and the 
execution were both set aside, the court holding that scire facias 
was an action within the second section of that act providing 
“ that no action shall be brought on any such judgment already 
entered,” etc.

By section forty of chapter twenty-seven, 3 & 4 Will. IV, 
it was provided that “ no action, or suit, or other proceeding, 
shall be brought, to recover any sura of money secured by any 
mortgage, judgment, or lien, or otherwise charged upon or pay-
able out of any land or rent, at law or in equity, or any legacy, 
but within twenty years next after a present right to receive 
the same shall have accrued to some person capable of giving a 
discharge for or release of the same. . . . ” And it was 
held that no scire facias could be sued out to revive such a 
judgment after the lapse of twenty years. Foster, 14, 29; 
Farran v. Beresford, 10 Cl. & F. 319; Farrell n . Gleeson, 11 
01. & F. 702. In these cases it was ruled that scire facias on 
a judgment was not a mere continuation of a former suit but 
created a new right.

In many jurisdictions provision is made for the revival of 
ju gments by scire facias within a specified time, but our at-
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tention is called to no such provision in these statutes. The ref-
erence to revivor in such cases treats scire facias, if used as an 
action. It was enacted by the act of 1887, now §§ 3085 and 3086 
of the Compiled Laws of 1897, that it should not be necessary 
“ to bring proceedings in any court to revive a judgment having 
been already obtained before a court of competent jurisdiction 
in this Territory, except in cases where such judgment had been 
rendered for a period of five years or more, ...” and that 
an execution might issue at any time, “ on behalf of any one 
interested in such judgment referred to in the above section, 
within five years after the rendition thereof, and without the 
necessity of bringing an action to revive the same.” Assuming 
that scire facias lies under the code of New Mexico to revive a 
judgment, it is included in the word “ action ” in this section, 
and we think it may properly be assumed to have been used in 
the same comprehensive sense in the act of 1891, prescribing 
the limitation on “ all actions founded upon any judgment.”

We agree with the Supreme Court of New Mexico that the 
construction contended for is unreasonable and would defeat 
the manifest object of the legislature, and that, after a judg-
ment is barred under the statutes of New Mexico, a scire facias 
giving a new right and avoiding the statute cannot be main-
tained.

Writ of error in No. 165 dismissed ; judgment in No. 247 af-
firmed.
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HANCOCK MUTUAL LIFE INSURANCE COMPANY 
v. WARREN.

ERROR TO THE SUPREME COURT OF THE STATE OF OHIO.

No. 196. Argued and submitted March. 19,1901.—Decided April 8,1901.

Orient Insurance Company v. Daggs, 172 U. S. 557; Waters-Pierce Company 
v. Texas, 177 U. S. 28; New York Life Insurance Company v. Cravens, 178 
U. S. 389, approved and affirmed.

Section 3625 of the Revised Statutes of Ohio dealing with the subject of 
answers to interrogatories in applications for policies of life insurance, 
applicable to all life insurance companies doing business in the State of 
Ohio, and in force at the time the policy of insurance sued on in this case 
was issued, was within the power of the State over corporations, and not 
in violation of the Constitution of the United States.

This  action was brought in the Common Pleas Court of Del-
aware County, Ohio, on a policy of insurance issued Septem-
ber 27, 1895, by the John Hancock Mutual Life Insurance 
Company on the life of George E. Warren and for the benefit 
of William M. Warren. The insurance company resisted pay-
ment on the ground that the policy had been fraudulently ob-
tained by the decedent, in that the answers made by him in 
bis application made a part of the policy, and which were ex-
pressly warranted to be complete and true, the policy providing 
that if any of the statements were untrue it should be void, were 
false, and that he made them for the purpose of defrauding the 
insurance company, which would not have issued the policy had 
it known of the falsity of the answers.

Section 3625 of the Revised Statutes of Ohio provided that: 
“ No answer to any interrogatory made by an applicant, in his 
or her application for a policy, shall bar the right to recover 
upon any policy issued upon such application, or be used in evi-
dence upon any trial to recover upon such policy, unless it be 
clearly proved that such answer is wilfully false and was fraud-
ulently made, that it is material, and induced the company to 
issue the policy, and that but for such answer the policy would
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not have been issued; and, moreover, that the agent of the 
company had no knowledge of the falsity or fraud of such an-
swer.” Rev. Stat. Ohio, 1898, p. 1900.

The trial judge charged the jury as follows: “This law be-
ing in force at the time this policy of insurance was taken out, 
is applicable to the policy of insurance involved in this case. 
And is applicable to the questions and answers in the applica-
tion that by the terms of the policy are made express warran-
ties as well as those that are not.” The defendant duly excepted 
to that portion of the charge, and to other portions of the same 
purport. The defendant also requested the court to give the 
jury the following instruction: “ The policy or contract upon 
which this action is based and the application made by George 
E. Warren for the same, constitute a warranty that all answers 
by said Warren contained therein are true, and if any one or 
more of said answers is untrue, though made without actual 
fraud, and under an innocent misapprehension of the purport of 
the questions and answers, no contract of insurance is thereby 
made, and the contract is void ab initio, and your verdict will 
be for the defendant.” The court declined to give this instruc-
tion, and defendant duly excepted.

The jury returned a verdict for the plaintiff, and judgment 
was entered thereon, which was affirmed by the Circuit Court, 
and finally by the Supreme Court of Ohio. The John Hancock 
Mutual Life Insurance Company v. Warren, 59 Ohio St. 45.

Hr. George K. Wash, Mr. W. Z. Davis and Mr. Louis J 
Addison for plaintiffs in error submitted on their brief.

Mr. John S. Jones for defendant in error. Mr. W. B. Jones, 
and Mr. F. M. Marriott were on his brief.

Mr . Chief  Justi ce  Fuller , after stating the case, delivered 
the opinion of the court.

In State n . Ackerman, 51 Ohio St. 163, it was ruled that as 
foreign insurance companies and associations, whether mcor 
porated or not, before commencing business in the State, we
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required to obtain a certificate of authority to do so, which con-
ferred on the company or association receiving it the right and 
privilege of carrying on its business in the State, the privilege 
so conferred was a franchise. In the course of the opinion the 
court quoted with approval, from Spelling on Extraordinary 
Relief, as follows: “ Where, by statute, the legal exercise of a 
right, which at common law was private, is made to depend 
upon compliance with conditions interposed for the security 
and protection of the public, the necessary inference is that it 
is no longer private, but has become a matter of public con-
cern, that is, a franchise, the assumption and exercise of which 
without complying with the conditions prescribed would be a 
usurpation of a public or sovereign function. . . . There 
is no class of business, the transaction of which, as a matter of 
private right, was better recognized at common law than that 
of making contracts of insurance upon the lives of individuals. 
But now, by statute, in almost, if not quite all the States, strin-
gent requirements as to security of the persons dealing with in-
surers and the making and filing reports of public officers for 
public information, are provided, and must be strictly observed 
and complied with before any person, association or corporation 
may make any contract of life insurance. The effect of such 
statute is to make that a franchise which previously had been 
a matter purely of private right.”

In the present case the Supreme Court of Ohio sustained the 
constitutionality of section 3625 of the Revised Statutes, which 
was in force at the time this policy was issued, upon the ground 
t at the State had a right “ to prescribe the terms and condi- 
ions upon which it grants such franchise, and the insurance 

company, having accepted the franchise with its terms and 
is bound thereby, and must accept the burdens with 

e enefits.” The legal effect was held to be the same “ as if 
e section was copied into and made a part of the policy.” 
n it was said that the statute had also been held constitu- 

728a ? ^Biona! Itfe Insurance Co. n . Brobst, 56 Ohio St. 
j w ere no opinion seems to have been delivered.

e section in question applies to all life insurance companies 
lng usiness in the State of Ohio, and the State can certainly
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do with foreign corporations what it may do with corporations 
of its own creation.

In Orient Insurance Company n . Daggs, 172 U. S. 557, we 
held that provisions in the Revised Statutes of Missouri, that 
“ in all suits upon policies of insurance against loss or damage 
by fire, hereafter issued or renewed, the defendant shall not be 
permitted to deny that the property insured thereby was worth 
at the time of the issuing of the policy the full amount inserted 
therein on said property,” etc.; and “ that no condition of any 
policy of insurance contrary to the provisions of this article 
shall be legal or valid,” were not in conflict with the Constitu-
tion of the United States. And this was affirmed in New York 
Life Insurance Company n . Cravens, 178 U. S. 389.

In Waters-Pierce Oil Company v. Texas, 177 U. S. 28, where 
a statute of Texas was assailed on the ground that it took away 
the liberty of contract, Mr. Justice McKenna, delivering the 
opinion of the court, said: “ The plaintiff in error is a foreign 
corporation, and what right of contracting has it in the State 
of Texas ? This is the only inquiry, and it cannot find an an-
swer in the rights of natural persons. It can only find an answer 
in the rights of corporations and the power of the State over 
them. What those rights are and what that power is, has often 
been declared by this court. A corporation is the creature of 
the law, and none of its powers are original. They are pre-
cisely what the incorporating act has made them, and can only 
be exerted in the manner which that act authorizes. In other 
words, the State prescribes the purposes of a corporation and 
the means of executing those purposes. The purposes and means 
are within the State’s control. This is true as to domestic cor-
porations. It has even a broader meaning to foreign corpora-
tions.” And as the state court had held that the statute was a 
condition imposed on the oil company on doing business within 
the State, it was said of it that “ whatever its limitations were 
upon the power of contracting, whatever its discriminations 
were, they became conditions of the permit and were accepte 
with it.” And see Tullis v. Railroad Company, 175 U. S. 3 , 
Equitable &c. Assurance Society v. Clements, 140 U. S. 226.

It was for the legislature of Ohio to define the public po icy
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of that State in respect of life insurance, and to impose such 
conditions on the transaction of business by life insurance com-
panies within the State as was deemed best. We do not per-
ceive any arbitrary classification or unlawful discrimination in 
this legislation, but, at all events, we cannot say that the Fed-
eral Constitution has been violated in the exercise in this regard 
by the State of its undoubted power over corporations.

Judgment affirmed.

WHITNEY -y. HAY.

appe al  from  the  cour t  of  app eals  of  the  distri ct  of
COLUMBIA.

No. 112. Argued November 15,16, 1900.—Decided April 8,1901.

Doctor and Mrs. Piper, each somewhat advanced in years, were without 
children and had no kin to whom the husband wished to bequeath his 
estate. They desired the comforts and happiness of a home in which they 
could have the sympathy, attention and care of younger people, upon whom 
they could look as their children. The property in question in this suit 
was purchased by the Doctor, in execution of an agreement in parol be-
tween him and the appellee, whereby Piper and his wife were to become 
members of Hay’s household in Washington, and to be supported, main-
tained and cared for by Hay during their respective lives, in considera- 
lon of which Piper was to convey by will, or otherwise, to Hay all of his 

pioperty of every kind and wherever situated. In part execution of that 
agieement Piper purchased the lots in question in this suit and built a 
ouse thereon, and in further execution of it he put Hay in possession 

■•h 'p - and h°use to be occupied by Hay and his family in connection 
w*  1 iper and his wife. While Hay was in the actual occupancy of the 
^lemises as his home, (which occupancy existed when this suit was 
ert°U^ v ^iper’ in vi°lation of his agreement, put the title to the prop-
fact m a nieCe’ the plaintiff in error- The bill alleged the foregoing 
th« ' an that' ^ie transfer to the plaintiff in error was made solely for 
(11 S,?lp°Se defrauding the defendant in error. Held:

at the alleged agreement with Piper was proved to have been just 
as stated by Hay;

) That the failure of Piper to invest Hay with the legal title was such 
a wrong to the latter as entitled him to the protection which would
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be given by a decree specifically declaring that the defendant holds 
the title in trust for him;

(3) That such relief is consistent with the objects intended to be sub-
served by the Statute of Frauds;

(4) That the alleged agreement, being one which a court of equity would 
specifically enforce, if it had been in writing, and it having been 
partly performed by Hay in reliance of performance by Piper, and 
Hay being ready and willing to do what, under the agreement, re-
mained to be done by him during the lives of Doctor and Mrs. Piper, 
he was entitled to the decree of the court below in his favor.

This  suit was brought to obtain a decree declaring that the 
defendant Whitney held in trust for the plaintiff Hay the title 
to certain lots, with the building thereon, situate on Corcoran 
street in the city of Washington.

By a final decree in the Supreme Court of the District the 
relief asked was given—that court adjudging that the defend-
ant Whitney, within a time named, make, execute and acknowl-
edge a deed of conveyance of the premises to the plaintiff Hay, 
and that in default thereof the decree should have the same 
effect as if such conveyance had been made.

Upon appeal to the Court of Appeals of the District the 
decree of the Supreme Court was affirmed, an elaborate opinion 
on behalf of the appellate court being delivered by Mr. Justice 
Shepard. 15 App. D. C. 164, 173.

The principal facts upon which the plaintiff relies in support 
of his suit will appear from the following statement based upon 
the record:

Circumstances not necessary to be detailed brought Piper and 
Hay into each other’s society while the latter was in the West, 
with the result that Doctor and Mrs. Piper conceived and ex-
pressed the warmest affection for Mr. and Mrs. Hay and in 
many-ways indicated that they wished the latter to stand in 
the relation to them of son and daughter.

As early as May 27, 1883, Hay and wife received a letter 
written by Mrs. Piper for herself and husband, which was ad-
dressed “Dear Son Edwin and Daughter Florence.” It closed 
with these words: “ Do be careful Daughter Florence. As 
ever most affectionately, Father and Mother Piper.” These 
relations continued during 1883, 1884 and 1885. And on the
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23d day of December, 1885, Doctor Piper wrote to Hay, ad-
dressing him as “ My Dear Boy.” After referring to Hay’s 
then recent sickness, he said: “ I wish that we were in Wash-
ington to look after you a little—perhaps we could help you 
some in that direction. By the way, what do you think of our 
looking to your city as a residence for the few years still per-
haps left to us ? Suppose I could command, say twenty-five 
thousand dollars certainly, and perhaps nearly as much more, 
what would you think it? We have no relations or friends 
to whom we owe anything as to the final disposition of our 
property.” That letter thus closed: “ Good night, with much 
love to you all son, daughter, grandchildren and all.”

Under date of January 11,1886, Piper again wrote Hay, ad-
dressing him as “ Dear Son, Ned.” And on the 14th of January, 
1886 another letter, signed “ Father and Mother Piper,” and 
addressed to “ Darling Edwin and Florence,” was written as 
Piper and wife were about to leave Chicago for San Francisco, 
in which city the Doctor was to appear as an expert witness in 
the matter of handwriting. In that letter, which was written 
by Mrs. Piper for herself and husband, Hay and wife were in-
formed that a will had been prepared and left in the custody 
of Judge Charles H. Wood of Chicago, by which “ we bequeath 
to you the whole of our property with the exception of a few 
legacies amounting to about five hundred dollars.” In the 
same letter it was said: “ In case of Dr.’s death Edwin and I 
are appointed executors of the Dr.’s will. In case of our death 
by accident on the journey, Edwin will attend to all business 
connected with all property left by us, which with the exception 
of the legacies goes to Edwin as above stated. He will of 
course find the will deposited as above said with Judge Wood, 
and with it a schedule of property, and also a key to box in 
safe deposit vault of First National Bank, containing property 
as set forth in schedule above noticed. Edwin will look after 

is matter as soon after our death as possible, as there are 
some things in the papers and the will which will need immo-
late attention.” The following postscript was added: “ In case 
e are killed on our journey, going or returning, Edwin will
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find in connection with the will what we would desire to have 
done with our remains.”

Under date of June 6, 1886, they wrote to “ Dear Son Ed-
win and Daughter Florence ” about the case upon which the 
Doctor had been engaged as an expert in handwriting, saying: 
“ He has been very busy with a case which I wrote you about 
in my last, for this, which required an immense amount of 
work, he received $5000; of course this is not to be mentioned 
to anybody but our children. The case was won.” That 
letter closed with these words: “ Good night from us both dear 
children. May heaven’s choicest blessing be showered upon 
you. As ever affectionately, Mother and Father Piper.”

Two days later, June 8, 1886, they wrote another letter ad-
dressed to “ Dear Son Edwin and Daughter Florence,” in which 
they said: “ And now dear children I need not tell you how 
much we want to see you and the darling children. . . . 
When we meet, which we shall do some time if nothing provi-
dential prevents, when I trust all can be arranged to the satis-
faction of you our dear children and ourselves. ... Mr. 
Hyde, to whom we introduced you, is an excellent man, knows 
nothing of the relation we bear to each other particularly; only 
of course we tell him as we do everybody that you and yours are 
very dear to us, and that we look upon you as our children; 
we did not enter into further particulars.” That letter closed 
with these words : “We hoth send you oceans of love dear ones, 
let us hear soon, and believe us to be now and ever, on this 
side and the other if permitted, your affectionate, father and 
mother, R. U. and E. F. Piper.”

Other letters of like character were written during August 
and September, 1886. Under date of October 5,1886, Piper an 
wife wrote to Hay, saying: “We rejoice to hear that you are 
all well, and thank you again dear, dear children for your loving 
words, which we well know come from your loving hearts; 
we fully appreciate them all, I cannot tell you in words ow 
much. . . . We shall be most happy to come to Washington, 
when it is convenient all round, more of that dear Edwin an 
Florence, if we reach Chicago in safety. Write us when you 
can, it is always a joyful event to us to receive your dear et ers.
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We long to see you all, and if we live shall come when you are 
ready; in the meantime may heaven shower upon you and yours 
its choicest blessings. Dr. always reiterates all I say. I write 
all letters for him as that helps a little. As ever most affec-
tionately, Father and Mother Piper.” “We know you and 
Florence are truly happy in each other, dear Edwin, and that 
is one reason why we love you both so much. As ever affec-
tionately, Mother and Father Piper.”

Hay received another letter under date of November?, 1886, 
addressed to him as “ Dear Son Edwin,” in which it was said: 
“ The Dr. sends you the duplicate of a draft. The Dr. says: 
My legal friends here tell me that it would be evidence of prop-
erty in the hands of an administrator in case of my death, 
and of course you would know how to collect it.” Upon the 
back of that letter was the following endorsement: “ The draft 
is for $5300, fifty-three hundred dollars. We have also with us 
four trunks, containing clothes, and valise, microscope in box, 
and two valises.”

Under date of November 19,1886, Hay and wife received an-
other letter addressed “ Dear Daughter and Son,” in which these 
passages occurred : “ Dr. is anticipating great enjoyment from 
rides with Edwin, Jr. Now from Dr. He wishes me to say: 
We have now, in safety deposit vaults, twenty thousand dollars 
in cash, besides as you know the house built two years since 
which is worth ten thousand dollars. Dr. is anxious about in-
vestment and wishes you were here to consult him about it.

ould you think it best to invest more here ? Please write on 
receipt of this what you think of the matter, or is best to wait 
until we come to W. and then invest ? Please answer at once. 
As ever dear children, Father and Mother Piper.”

ortly after that letter was written a girl was born to Hay 
an wife, and was named for Mrs. Piper. Under date of De- 
T)m 1$$$’ ^rs- Piper, addressing Hay and wife as “ Dear, 
« w1* ^ren,” on behalf of “ Father and Mother Piper,” wrote: 

e are both much pleased with your kind thoughtfulness in 
aming the dear little one for us both, the Piper for Dr. and the 

me’ ’ ’ Would y°u both not rather call her 
a e rances Piper Hay, you could then call the darling 

vol . clxxxi —6
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Frances, rather than by the perhaps old-fashioned name of Eliza-
beth.” This request of Mrs. Piper was complied with, and the 
baby was named Elizabeth Frances Piper Hay. Later, Janu-
ary 17,1887, Mrs. Piper wrote: “ Dr. has for several weeks called 
me grandma, and I am very proud of the title; I forget some-
times to call him grandpa, but shall soon become accustomed to 
doing so.”

According to the evidence of Hay several letters followed in 
relation to Doctor and Mrs. Piper coming to Washington. 
The result was that Hay and his wife consented to their coming 
to Washington. Under date of March 11, 1887, Mrs. Piper 
wrote to Hay: “ I feel, however, that the Dr. must go some-
where before that time, and if it is not perfectly convenient for 
us to come to Washington at present, we will wait and take a 
short trip to Colorado or somewhere else. Now my dear son 
and daughter, tell us the exact truth with regard to this matter, 
as there should sv/rely be no hesitation in stating fads between 
us. Our best love to darling Florence, and the babies, and a 
large share from us both for yourself. As ever affectionately, 
Father and Mother Piper.”

This was followed by another letter, dated March 18,1887, 
in which it was said: “ I feel very anxious about him, I am 
still; and as physicians and friends all insisted that a change 
was better for him than anything else, and he is so much at-
tached to you all, that I ventured to press the matter to our 
children, so I am sure you will appreciate. If we live and Dr. 
is able, I think we will start for W. some time next week, to-
day being Friday the 18th. I would not come now as you are 
situated did I not feel so anxious about the Dr., and I ca^° 
get him started for any other place now, although he did t in 
he would go to Colorado, but he dreads going among sti angers. 
As ever affectionately, Father and Mother Piper.”

Doctor and Mrs. Piper arrived at Washington on the 
of March, 1887, stopping at Hay’s residence. Being ask an 
der what conditions or arrangements they came to his om^ 
Hay testified: “ Pursuant to the conversations we had hat an 
the communications that had passed between us prior 
arrival, they came to live with us as a mother and father wou
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come to live with children, and their dwelling with us was con-
ditioned upon a covenant and agreement entered into that in 
consideration of permitting them to reside with us in this rela-
tionship during the balance of their lives and the services and 
care to be given to them that he would build a house in the 
city of Washington, District of Columbia, in which we should 
live together, and that at his death, not only the house, but all 
of his property should be willed to me.” Hay further testified: 
“And Dr. Piper further stated that should I be taken away he 
would provide for Mrs. Hay and the children as if they were 
bis grandchildren and she his daughter, and that should both 
of us be taken away during his lifetime he would likewise pro-
vide for the children, and that he would rear and raise them, 
and upon this Mrs. Piper and Doctor Piper, Mrs. Hay and my-
self shook hands, and the Doctor himself called upon Heaven 
to witness the sincerity of the agreement.” Being asked 
whether it was part of any agreement with Doctor and Mrs. 
Piper that they were to pay board at his house, Hay testified: 

No; such a thing as board was absolutely never considered 
for a moment, nor, in fact, did the Doctor ever, for himself or 

is wife, pay one cent of money to me or Mrs. Hay for any- 
t ing, but especially for board. Such was not the condition 
nor the agreement nor the understanding, as we were not 
reaking up our family and dur family relations to take board-

ers, as there was no necessity to do such a thing. . . . The 
octor paid nothing whatever toward the running expenses of 

my ouse in any way whatever or for anything, except, it oc-
curs t0 me, at one time while we were away during a few weeks 
m e summer he asked if the hired manservant might return 
o wait upon him; and, if so, he would pay to him the sum of 

it mon^‘ don’t know how much the Doctor paid, but 
as not more than two months’ wages.”

wasV^Hg ^le arrangement with Dr. Piper and his wife 
Pleas °t aS^ durin£ their lives, and desiring to make home as 
exnen11 a»reeable as possible, Hay incurred considerable 
ing and m *Urn?shing proper apartments for them. The paint- 
their p PaPeiailg were renewed. Rooms were set apart for

xc usive use, toward the furnishing of which the Doctor
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paid nothing. In expectation of their coming to his house as 
their permanent home, Hay had a bay window constructed on 
the front of his house, and erected a back building, so as to give 
an additional and larger dining room, a sleeping room, and a 
hall and bath room. The situation of Piper and wife in their 
new home was thus described by Hay in his deposition: “Doc-
tor and Mrs. Piper were taken into our family just the same as 
if they had been our own father and mother; if anything, they 
were treated better than blood relations could possibly have 
been treated, as it was the constant desire of both Mrs. Hay 
and myself to make life as pleasant for them as it possibly could 
be under any circumstances, and so we put ourselves out in 
order to do so, notwithstanding that in prior communications 
they insisted that there should be no change in the relationship 
in our family and their family affairs.”

Being asked what change, if any, was caused by the presence 
of Piper and wife in his home, Hay said : “ The daily care of 
their rooms, the additional preparation and provision of food, 
and the especial manner of cooking it necessary to satisfy the 
Doctor, he being exacting in this particular. . . • There 
were certain meats that the Doctor did not eat, steak being the 
favorite meat for himself, and it having always to be provided 
for him; the cooking of a number of other dishes, different 
from what we had been accustomed, entailing additional an 
extra labor upon the cook.” He further testified: “ Everything 
was done for the pleasure of Doctor and Mrs. Piper. We were 
at home in the evenings, and brought in friends whom we 
thought would be congenial to the Doctor in his peculiar tastes. 
Doctor Piper, being a universally well read man, was rea y 
converse upon almost every subject. . . • Origin y 
graduated as a doctor of medicine and surgery, and in his ear y 
days was the author of a wonderful book in its time, en i e 
‘ Piper’s Surgery.’ Being an artist, he was the first among 
etchers in our country, and this book contains upwar s 
eighteen hundred iHustrations, produced entirely wit is p 
This book was used during the war in the army. Jnce 
time he has illustrated a book upon ‘ Trees,’ and has on® 
much fine microscopic work, and so he became interes
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everything that could come under it, and finally got into hand-
writing, the use of the camera lucida being his method of exam-
ination. Since that time he had lost all other occupations, ex-
cept that of being an expert in handwriting, and also a micro-
scopic for the examination of food and of blood, and has been 
engaged in many cases that are recorded in the books. . . . 
As the letters indicated, the Doctor did not seem to be well, 
but he has always been complaining. . . . He required 
constant and particular attention, so much so that a physician 
was called in regularly and constantly for the purpose of fre-
quently looking the Doctor over, and he continued his atten-
tions to Dr. Piper during the years he was with us. . . . 
They were perfectly contented and happy, and when a few 
weeks afterwards, to wit, in August, 1887, we were away at 
the seashore, many, many affectionate letters were written by 
them. The following is from one dated August 8,1887, speak-
ing of the Doctor: ‘ He says, tell the dear children with much 
love that he rejoices in their happiness, and I assure you that 
he will do everything possible to promote it, and be assured I 
will second all his efforts.’ ” This last letter was addressed to 
« a  eaP ^aughter Florence and Son Edwin ” and was signed,

As ever affectionately, Father and Mother Piper.”
he circumstances under which the lots in question were 

pure ased and a house erected thereon may be thus summarized:
a^er Fiper reached Washington he insisted upon 

e pure ase of a lot and the building of a house upon it -to be 
^.fUPle by the Hay family, in connection with himself and 
co W1' 1S avo'ved purpose was to have a house in which all 
liki o*  which everything would be according to their
was ° b tei> many lots, the one on Corcoran street
tion fFC iaSe^’an<^ attention was at once given to the prepara-

Jl  anS f°r a residence. Hay drew the plans and sub- 
architp + ^Per before engaging the service of an
that “wli t were n°t revised by the Doctor, he saying 
that p W a ever Mrs. Hay wanted was satisfactory to him,” and 
such ao ,ing S^ou^ be done as she desired. The plans were 
The Hitt' $1Ve a d°uble house, with a hall through the center.

g room, parlor, and the dining room, as an “ assem
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bly ” place for the whole family, were to be on the first floor. 
On the second floor it was arranged that upon the left of the 
hall, fronting north, the Doctor should have a sitting room; 
back of that a sleeping room and a bath room, all of which 
were for their exclusive use, apart from the rest of the house.

As soon as the lot was purchased and paid for by Doctor 
Piper’s check, and the plans for building were completed, and 
the ground broken for the house to be built, Piper insisted upon 
employing an attorney to write a will that would cover this and 
all other property owned by him. In the presence of Hay and 
the attorney engaged to write the proposed will, Mr. W. A. 
Cook, the Doctor referred to a former will made by him and 
deposited with Mr. Wood in Chicago, and stated “that as ho 
had acquired additional property in the District of Columbia 
since that time and wishing everything to be exactly right in 
the matter that he would make another will, so he instructed 
Mr. Cook, in my presence, to make a will, including this prop-
erty in the District of Columbia, No. 1512 Corcoran street and 
the lots upon which it stands, and all of his property wherever 
situated, especially naming that in Chicago, and devising all 
the same to me, in trust for his wife, and at her death to belong 
to myself, my heirs and assigns forever.” Subsequently to this 
interview with the attorney, the Doctor informed Hay that 
the will had been prepared and witnessed by three persons, and 
that he had “ deposited it in the safe deposit company on the 
Avenue.” Hay did not know what became of that will.

The statements of Hay in reference to the making of that 
will are sustained by the testimony of Mr. Cook, who stated in 
his deposition that he had prepared for Dr. Piper a will, whic 
was duly signed, acknowledged and attested by witnesses, an 
by which the property in dispute on Corcoran street was & 
vised to Hay. Dr. Piper stated to Mr. Cook “ that the house 
[on P street] belonging to Mr. Hay was not a sufficient house, 
and that he ought to have a better and larger house, an 6 
proposed to buy a lot, to which I have referred [on Corcoran 
street], and have a house erected on it suitable for Mr. ay, 
and for his own accommodation, and one that would exis a 
solutely in Mr. Hay when completed.” Again, the same wi



WHITNEY v. HAY. 87

Counsel for Parties.

ness: “ He, Doctor Piper,, said he was exceedingly pleased 
with the disposition that he had made of the house in giving it 
to Mr. Hay; that he had no regret in doing so; that his com-
forts and enjoyments had been greater after the giving of the 
house and after it was occupied by Mr. Hay than his comforts 
and enjoyments had been previously, and that if he had it to 
repeat he would make the same will and the same disposition 
of the property.”

The work upon the house was watched with great interest by 
Doctor Piper and his wife. Quite a number of changes were 
made during its progress. They were made, Hay testified, “ at 
the request of Mrs. Hay—the Doctor acceded to her wishes as 
he said he wished to have everything as Mrs. Hay desired it, 
because the house was being built for us and it should be in ac-
cordance with our ideas.” The original intention was to have 
the house heated by furnace. But that was changed to steam 
heat at an expense of $1000, of which Hay paid $700.

The house having been completed possession was delivered by 
Doctor and Mrs. Piper to Hay and wife. The latter moved 
into it on the first day of August, 1888, and have been in posses-
sion ever since. Hay furnished the house completely with the 
exception of Dr. Piper’s sitting room which was fitted up by the 
latter with furniture brought from Chicago. In addition to the 
furniture taken from the P street house, Hay was compelled to 
supply other furniture to the amount of about $1200. He also 
paid for gas fixtures and mantels throughout the house; also 
for chandeliers. Going from the P street house into the house 
on Corcoran street necessitated the employment by Hay of two 
additional servants. Substantially, the entire expense arising 
rom the occupancy of the new house was met by Hay.

-3/r. A. /S'. Worthington for appellant. J/>. B. F. Leighton 
Was on his brief.

J^^iah JZ. Wilson and Mr. A. A. Hoehling, Jr., for 
appellee. Mr. E. B. Hay was on their brief.

Mr . Jus tice  Harlan , after stating the facts as above reported, 
(e ivered the opinion of the court.
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It appears from this statement that Doctor and Mrs. Piper, 
each somewhat advanced in years, were without children and 
had no kin to whom the husband desired to bequeath his estate. 
They longed for the comforts and happiness of a home in which 
they would have the sympathy, attention and care of younger 
people upon whom they could look as their children.

The bill alleged that the property in question was purchased 
by Doctor Piper in execution of an agreement in parol between 
him and Hay, whereby Piper and his wife were to become mem-
bers of Hay’s household in Washington and to be supported, 
maintained and cared for by Hay during their respective lives, 
in consideration of which Piper was to convey by will or other-
wise to Hay all of his property of every kind and wherever 
situated; that in part execution of that agreement Piper pur-
chased the lots in question and built a house thereon; that in 
further execution of it Piper put Hay in possession of the lot 
and house to be occupied as a home by the latter and his family 
in connection with Piper and his wife; and that while the plain-
tiff was in actual occupancy of the premises as his home and 
he was still in such occupancy when this suit was brought 
Piper, in violation of his agreement and for the purpose solely 
of defrauding the plaintiff, put the title to the property in his 
niece, the defendant Whitney.

Was there any such agreement between Piper and Hay? I 
so, was there such part performance of it as entitled the plain-
tiff to a conveyance from Piper, had he lived until the decree 
was passed ? These are the questions for determination in this 
case.

In the allegations of his bill and in every essential fact Hay 
is so thoroughly sustained by witnesses that we do not hesitate 
to declare that the agreement with Piper is proved to have been 
just as stated by him. There can be no reasonable doubt as to 
its subject-matter, or its terms. There was no element of frau 
or misrepresentation on the part of Hay. The terms o t e 
agreement between him and Piper were clear and de me; 
its provisions fair, just and reasonable; the consideration mu 
tual and entirely adequate. What Hay asked was not in any 
sense inequitable. That which he undertook to do in execu
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tion of the agreement was done by him promptly and in such 
way as to give no cause for complaint or objection by Piper. 
And all that he did had reference to and was consistent with the 
agreement, and can be referred to nothing else. His plans of 
life were materially altered in order that he might take care of 
Piper and wife during their respective lives. Piper put Hay in 
actual possession of the premises in question in execution of his 
agreement with Hay. But he failed to do that which was vital 
to Hay, namely, to put the absolute title to the property in him. 
Under all the circumstances, the failure of Piper to invest Hay 
with the legal title was such a wrong to the latter as entitled 
him, under the established principles of equity, to the protec-
tion which would be given by a decree specifically declaring 
that the defendant holds the title in trust for him. We are of 
opinion that such relief is consistent with the objects intended 
to be subserved by the Statute of Frauds; for the decree in 
favor of Hay does not charge Piper upon his parol contract 
with him, but rests upon the equities arising out of the acts 
and conduct of the parties subsequent to the making of the 
original agreement.

Referring to the Statute of Frauds and to the mischiefs in-
tended to be reached by it, Mr. Justice Story says: “It is 
obvious that courts of equity are bound, as much as courts of 
law, by the provisions of this statute; and therefore they are 
not at liberty to disregard them. That they do, however, in-
terfere in some cases within the reach of the statute is equally 
certain. But they do so, not upon any notion of any right to 
ispense with it, but for the purpose of administering equities 

su servient to its true objects, or collateral to it, and independ-
ent of it. A case of such interference is when a court of equity 
enforces the specific performance “ of a contract within the stat- 
n e, w ere the parol agreement has been partly carried into ex-
ecution. The distinct ground upon which courts of equity 
n er ere in cases of this sort is, that otherwise one party would 
e ena led to practice a fraud upon the other; and it could never 

su h 6 }n^en^0T1 the statute to enable any party to commit 
tut a raU(l w^h impunity. Indeed, fraud in all cases consti- 

es an answer to the most solemn acts and conveyances, and
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the objects of the statute are promoted, instead of being ob-
structed, by such a jurisdiction for discovery and relief. And 
where one party has executed his part of the agreement, in the 
confidence that the other party would do the same, it is obvious, 
if the latter should refuse, it would be a fraud upon the former 
to suffer this refusal to work to his prejudice.” 1 Story’s Eq. 
Juris. §§ 754, 759.

This rule finds illustration in cases in this court; in Neale v. 
Neales, 9 Wall. 1, 9, where it was said that “ the statute of frauds 
requires a contract concerning real estate to be in writing, but 
courts of equity, whether wisely or not it is too late now to in-
quire, have stepped in and relaxed the rigidity of this rule, and 
hold that a part performance removes the bar of the statute, 
on the ground that it is a fraud for the vendor to insist on the 
absence of a written instrument, when he had permitted the 
contract to be partly executed; ” in Brown v. Sutton, 129 O’. S. 
238-9, which was a suit to enforce the specific performance of 
an oral engagement to convey certain real estate to the prom-
isee, in consideration of her taking care of the promisor during 
the remainder of his life, as she had done in the past, the court 
holding that there had been such “ part performance in its exe-
cution” as to bring the case within the exception made by that 
doctrine in the requirement of the Statute of Frauds that the 
sale of the lands must be in writing; and in Townsend n . TW 
derwerkery 160 IT. S. 171, 184, where it was said that “ the gen-
eral principle to be extracted from the authorities is that if t e 
plaintiff, with the knowledge and consent of the promisor, does 
acts pursuant to and in obvious reliance upon a verbal agree-
ment, which so changed the relations of the parties as to ren 
der a restoration of their former condition impracticable, it 1S a 
virtual fraud upon the part of the promisor to set up the statu 
in defence, and thus to receive to himself the benefit of the ac 
done by the plaintiff, while the latter is left to the chance of a sui 
at law for the reimbursement of his outlays, or to an action upon 
a quantum meruit for the value of his services.” Cour s o 
equity,” said Lord (Tottenham, “ exercise their jurisdiction i^ 
decreeing specific performance of verbal agreements, we 
there has been part performance, for the purpose of preven i o
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the great injustice which would arise from permitting a party 
to escape from the engagements he has entered into, upon the 
ground of the Statute of Frauds, after the other party to the 
contract has, upon the faith of such engagement, expended his 
money or otherwise acted in execution of the agreement. 
Under such circumstances, the court will struggle to prevent 
such injustice from being effected; and, with that object, it has, 
at the hearing, when the plaintiff has failed to establish the 
precise terms of the agreement, endeavored to collect, if it can, 
what the terms of it really were. It is not necessary, in this 
case, to adopt any such course of proceeding; for I think an 
agreement for a lease sufficiently proved, and that acts of part 
performance are proved, so as to take the case out of the Stat-
ute of Frauds; and I think the defences set up have wholly 
failed.” Mundy v. Jolliffe, 5 My. & Cr. 167, 177.

To the like effect are numerous other American and English 
cases which are familiar to the profession and need not be cited. 
They all proceed upon the ground that, although in a suit to 
enforce the specific performance of a parol agreement in refer-
ence to land the defendant cannot be directly charged upon the 
alleged contract itself, he may be held—the evidence clearly 
showing part performance, in substantial particulars, of such 
agreement—to do what justice requires to be done under the 
equities arising from acts done after the making of the agree-
ment and in execution of its provisions. To refuse under some 
circumstances to compel the full execution of an agreement of 
that kind which has been partly performed would make the 
statute an instrument of fraud, and that a court of equity will 
not permit. “It is not arbitrary or unreasonable,” said the 

ord Chancellor in Maddison v. Alderson, L. R. 8 App. Cas.
‘ w^Gn statute says that no action is

o e brought to charge any person upon a contract concerning 
an , it has in view the simple case in which he is charged upon 

e contract only, and not that in which there are equities re- 
su mg from res gestae, subsequent to and arising out of the 
contract.” &

The alleged agreement being one which a court of equity 
won specifically enforce if it had been in writing, and it hav-
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ing been partly performed by Hay in reliance upon performance 
by Piper, and Hay being ready and willing to do what, under 
the agreement, remained to be done by him during the lives of 
Doctor and Mrs. Piper, he was entitled to the decree rendered 
in his favor; and it is

Affirmed.

WESTERN UNION TELEGRAPH COMPANY v. CALL 
PUBLISHING COMPANY.

ERROR TO THE SUPREME COURT OF THE STATE OF NEBRASKA.

No. 117. Argued and submitted December 4, 1900.—Decided April 15,1901.

Where there is dissimilarity in the services rendered by a telegraph company 
to different persons, a difference in charges is proper, and no recovery 
can be had unless it is shown, not merely that there is a difference in the 
charges, but that the difference is so great as, under dissimilar conditions 
of service, to show an unjust discrimination; and the recovery must be 
limited to the amount of the unreasonable discrimination.

There is no body of Federal common law, separate and distinct from the 
common law existing in the several States, in the sense that there is a 
body of statute law enacted by Congress separate and distinct from the 
body of statutes enacted by the several States.

The principles of the common law are operative upon all interstate com-
mercial transactions, except so far as they are modified by Congressional 
enactment.

Questions of fact, when once settled in the courts of a State, are not sub-
ject to review in this court.

This  was an action commenced on April 29, 1891, in the dis-
trict court of Lancaster County, Nebraska, by the Call Publish-
ing Company to recover sums alleged to have been wrongfully 
charged and collected from it by the defendant, now plainti 
in error, for telegraphic services rendered. According to the 
petition the plaintiff had been engaged in publishing a dal J 
newspaper in Lincoln, Nebraska, called The Lincoln Daily Ca . 
The Nebraska State Journal was another newspaper publishe 
at the same time in the same city, by the State Journal Com
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pany. Each of these papers received Associated Press dis-
patches over the lines of defendant. The petition alleged:

“ 4th. That during all of said period the defendant wrong-
fully and unjustly discriminated in favor of the said State Jour-
nal Company and against this plaintiff, and gave to the State 
Journal Company an undue advantage, in this: that while the 
defendant demanded, charged and collected of and from the 
plaintiff for the services aforesaid seventy-five dollars per month 
for such dispatches, amounting to 1500 words or less daily, or 
at the rate of not less than five dollars per 100 words daily per 
month, it charged and collected from the said State Journal 
Company for the same, like and contemporaneous services only 
the sum of $1.50 per 100 words daily per month.

“Plaintiff alleges that the sum so demanded, charged, col-
lected and received by the said defendant for the services so 
rendered the plaintiff, as aforesaid, was excessive and unjust to 
the extent of the amount of the excess over the rate charged 
the said State Journal Company for the same services, which 
excess was three dollars and fifty cents per one hundred words 
daily per month, and to that extent it was an unjust and wrong-
ful discrimination against the plaintiff and in favor of the State 
Journal Company.

“ That plaintiff was at all times and is now compelled to pay 
said excessive charges to the defendant for said services or to 
do without the same; that plaintiff could not dispense with 
such dispatches without very serious injury to its business.”

The telegraph company’s amended answer denied any unjust 
discrimination; denied that the sums charged to the plaintiff 
were unjust or excessive, and alleged that such sums were 
no more than a fair and reasonable charge and compensa- 
ion therefor, and similar to charges made upon other persons 

and corporations at Lincoln and elsewhere for like services.
e defendant further claimed that it was a corporation, en-

gaged in interstate commerce; that it had accepted the pro-
visions of the act of Congress entitled “An act to aid in the 
consti action of telegraph lines and to secure to the government 

e use of the same for postal and other purposes,” approved 
u y 24,1866; that it had constructed its lines under the au-
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thority of its charter and that act, and denied the jurisdiction 
of the courts of Nebraska over this controversy. A trial was 
had, resulting in a verdict and judgment for the plaintiff, 
which judgment was reversed by the Supreme Court of the 
State. 44 Nebraska, 326. A second trial in the district court 
resulted in a verdict and judgment for the plaintiff, which was 
affirmed by the Supreme Court of the State, (58 Nebraska, 192,) 
and thereupon the telegraph company sued out this writ of 
error.

Jfr. Rush Taggart for plaintiff in error. Mr. John F. Dil-
lon was on his brief.

Mr. Franklin IF. Collins and Mr. John M. Stewart for de-
fendant in error submitted on their brief.

Mr . Justi ce  Brewe r , after stating the case, delivered the 
opinion of the court.

The contention of the telegraph company is substantially that 
the services which it rendered to the publishing company were 
a matter of interstate commerce; that Congress has sole juris-
diction over such matters, and can alone prescribe rules and 
regulations therefor; that it had not at the time these services 
were rendered prescribed any regulations concerning them; 
that there is no national common law, and that whatever may 
be the statute or common law of Nebraska is wholly immaterial; 
and that, therefore, there being no controlling statute or common 
law, the state court erred in holding the telegraph company 
liable for any discrimination in its charges between the plaint*  
and the Journal company. In the brief of counsel it is sai 
“ The contention was consistently and continuously made upon 
the trial by the telegraph company that, as to the state law, i 
could not apply for the reasons already given, and that, in t e 
absence of a statute by Congress declaring a rule as to interstate 
traffic by the telegraph company, such as was appealed to y 
the publishing company, there was no law upon the subjec . 
The logical result of this contention is that persons dealing wi
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common carriers engaged in interstate commerce and in respect 
to such commerce are absolutely at the mercy of the carriers. 
It is true counsel do not insist that the telegraph company or 
any other company engaged in interstate commerce may charge 
or contract for unreasonable rates, but they do not say that 
they may not, and if there be neither statute nor common law 
controlling the action of interstate carriers, there is nothing to 
limit their obligation in respect to the matter of reasonableness. 
We should be very loath to hold that in the absence of Con-
gressional action there are no restrictions on the power of inter-
state carriers to charge for their services; and if there be no 
law to restrain, the necessary result is that there is no limit to 
the charges they may make and enforce.

It may be well at this time to notice what the exact rulings 
of the state court were: The charge to the plaintiff was $5 
per 100 words, and to the State Journal Company $1.50 per 
100 words. When the case came to the Supreme Court for 
examination of the proceedings in the first trial it appeared 
that no proper exceptions to the instructions had been pre-
served, and the only question, therefore, for consideration was 
the sufficiency of the evidence to sustain the verdict, and the 
court held that the mere fact of a difference in charge was not 
sufficient to invahdate the contract made with the plaintiff, and 
that there was no satisfactory evidence that the difference in 
t e charge was unreasonable. In the course of its opinion the 
court said:

^here WaS 110 ev^ence tending to show that the charge to 
e Call Company was in itself unreasonably high, that the 

® arS® to the Journal Company was unreasonably low, or that 
e c arge to either was greater or less than the ordinary or 

reasonable charge to others for similar services. It follows, 
ere ore, that the verdict was sustained by the evidence if, as 

a matter of law, it was sufficient to show either that another 
^s°n was obtaining dispatches for a less sum than the plain- 

$ j wit out regard to differences in conditions, or if it was suf- 
in1611 ,^°.s^ow a difference in rate accompanied by a difference 
dur511 ?^10Ils’ ieaving to the jury, without other evidence, the 

y o comparing the difference in rates with the difference
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in conditions, and determining without other aid whether or 
not the difference in rates was disproportionate to the difference 
in conditions. But the verdict was not sustained by the evi-
dence if a mere difference in rates without regard to conditions 
was insufficient to ground a right of action, or, a difference 
both in rates and conditions being shown, it was also necessary 
to establish by evidence that these differences were dispropor-
tionate. . . . As we have already stated, a considerable 
difference in the absolute rate charged the Call Company and 
the Journal Company was shown, but there was also shown a 
difference in conditions affecting the expense and difficulty of 
rendering the services which at common law would justify 
some difference in rates, and this difference was one which the 
proviso quoted from the seventh section of our statute expressly 
recognizes as justifying a discrimination in this State. There 
was no evidence to show that the rate charged the Call Com-
pany was unreasonably high. There was no evidence to show 
that the rate charged the Journal Company was unreasonably 
low. There was no evidence to show what difference in rates 
was demanded or justified by the exigencies of the differences 
in conditions of service. We do not think that the enforce-
ment of contracts deliberately entered into should be put to 
the hazard of a mere conjecture by a jury without evidence 
upon which to base its verdict. How can it be said that a jury 
acts upon the evidence and reaches a verdict solely upon con-
sideration thereof when, having established a difference in rates 
and a difference in conditions, without anything to show bow 
one difference affects the other, or to what extent it is permit 
to measure one against the other, and to say that to the oxten 
of one dollar or to the extent of one thousand dollars the 
ference in rates was disproportionate to the difference in con 
ditions ? It may be said that it would be difficult to pro uce 
evidence to show to what extent such differences in conditions 
reasonably affect rates. This may be true, but the answer is 
that whatever may be the difficulties of the proof, a ver ic 
must be based upon the proof and a verdict must be foun 
upon evidence and not upon the conjecture of the jury, or i s
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general judgment as to what is fair, without evidence whereon 
to found such judgment.”

Under this construction of the law the first judgment was 
reversed and the second trial proceeded upon the lines thus laid 
down by the Supreme Court. On that trial the court charged:

“ You are instructed that not every discrimination in rates 
charged by a telegraph company is unjust. In order to con-
stitute an unjust discrimination there must be a difference in 
rates under substantially similar conditions as to service; the 
rate charged must be a reasonable rate; under like conditions 
it must render its services to all patrons on equal terms; it 
must not so discriminate in its rates to different patrons as to 
give one an undue preference over another.

“It is not an undue preference to make one patron a less 
rate than another where exist differences in conditions affect-
ing the expense or difficulty in performing the services which 
fairly justify the difference in rates, and where it is shown that 
a difference in rate exists, but there is also a substantial dif-
ference in conditions affecting the difficulty or expense of per-
forming the service, no cause of action arises without evidence 
to show that the difference in rates is disproportionate to the 
difference in conditions.

In this action there is shown to exist, not only, on the one 
and, a difference in the rates charged to the patrons of the 

telegraph company, the Call Publishing Company and the 
tate Journal Company, but, on the other hand, also a differ-

ence in the conditions under which the telegraph services were 
rendered to the two companies, and the question that you have 
particularly to direct your attention to is how far this differ-
ence in condition justified the difference in rates charged; to 
W extent, if any, the difference in rates charged the rival 
companies was disproportioned to the difference in conditions 
un er which the services were rendered. If you find such dis- 
roporhons to have existed, and that by reason thereof the 

abi°unt Purged the plaintiff was in excess of what a reason-
find W0U^ under the circumstances, then you are to 

’1 acts have been presented to you by which you can find, 
VOL. CLXXXI—7
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the amount of such excess as the amount which the plaintiff 
would be entitled to recover.

“ The burden of proof is upon the plaintiff to show by a pre-
ponderance of the evidence the existence of the discrimination 
claimed by it; also that the differences in conditions shown are 
disproportionate to the difference in charges made, as well as 
all the other material allegations of its petition.

“ You should approach this case, not in an attitude as if you 
were charged with the duty of determining rates for the tele-
graph company. Its stock is the property of private individuals, 
who have elected officials for that purpose. They are there to 
manage the affairs of their corporation in their own way, so 
long as what they do is within reason. Courts of law are 
maintained to correct abuses, and it is only after the plaintiff 
has convinced you that the telegraph company has abused its 
privileges that the court will interfere. The telegraph company 
is a common carrier, and is said to exercise $"wa^-public func-
tions. On the other hand, the Call Publishing Company has 
certain legal rights. It embarks in an enterprise in the city of 
Lincoln. It has for a competitor the State Journal Company, 
and perhaps others. In its race for success it ought not to be 
unfairly handicapped. For the purpose of getting the news 
both it and The Journal use the Associated Press dispatches. 
In fixing its charges to these two competing companies for 
these dispatches it is the duty of the telegraph company not to 
unjustly discriminate in favor of either, as explained to you in 
these instructions; and, as before stated to you, if the plaint’ 
has been able to convince you that the defendant has so dis-
criminated, then the telegraph company would be required to 
answer to the plaintiff in whatever damages the plaintiff as 
satisfied you he has suffered.

“ In arriving at your verdict you should consider whatever 
evidence there is going to show charges made by the telegrap 
company to other persons or in other places for like services 
under like conditions; the increased cost of operating paD 
occasioned by increased work, if any; the difference of vo ume 
of business between the telegraph company’s day an mo 
work, as it would be a reasonable discrimination for t e com
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pany to make this difference the basis for a difference in charges; 
the difference in charges between day and night services gen-
erally, as shown by the evidence; also the difference in the 
character of the night and day work; the time required to per-
form it, as shown by the evidence; the charges made by the 
company for other services unless made under circumstances 
and conditions different from those under consideration, so as 
not to furnish a fair criterion as to charges; the general operat-
ing expenses of the company as affected by rates charged, as 
well as all other facts before you which may aid you in arriv-
ing at a conclusion. However, this is to be understood: that 
for the plaintiff to recover it must show the discrimination; that 
the discrimination was unjust, as explained in these instructions; 
and, further, you must be able from the evidence furnished you 
to measure the damages, if any, sustained by the plaintiff. You 
are not to fix the damages in any haphazard manner, nor by 
mere speculation, but by reasons sustained by the evidence and 
showing in a reasonable way the amount thereof.

“ The jury are instructed that the defendant telegraph com-
pany is not presumed to have unjustly discriminated against 
any of its patrons and in favor of certain other of its patrons, 
but, on the contrary, it is presumed to have properly and justly 
established its rates according to the various kinds of service it 
may be called upon to render, considering its duty to the public 
and to its stockholders.”

And it was under these instructions that the jury returned a 
verdict for the plaintiff. The case, therefore, was not submitted 

the jury upon the alleged efficacy of the Nebraska statute in 
respect to discriminations, but upon the propositions distinctly 
8 w^ere there is dissimilarity in the services rendered 
a i erence in charges is proper, and that no recovery can be 
th U^ess i® s^°vvn, not merely that there is a difference in 
simih. ar^eS *̂ U^ that difference is so great as, under dis- 
a d th Con(iitions of service, to show an unjust discrimination, 

11 at the recovery must be limited to the amount of the 
to^asonable discrimination.
down °ne CaU the inherent justice of the rules thus laid 

U* Common carriers, whether engaged in interstate com-
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merce or in that wholly ^ithin the State, are performing a pub-
lic service. The^are^ndovved by the State with some of its 
sovereign powers, sijfffi asffhe right of eminent domain, and so 
endowed bj^easo^ of 4he public service they render. As a 
consequent of tiffs, alPindividuals have equal rights both in 
respect t^feerv^e and-vharges. Of course, such equality of right 
does not present differences in the modes and kinds of service 
and different ch^ges based thereon. There is no cast iron line 
of unifo<dhity which prevents a charge from being above or be-
low a particular sum, or requires that the service shall be ex-
actly along the same lines. But that principle of equality does 
forbid any difference in charge which is not based upon differ-
ence in service, and even when based upon difference of service, 
must have some reasonable relation to the amount of difference, 
and cannot be so great as to produce an unjust discrimination. 
To affirm that a condition of things exists under which com-
mon carriers anywhere in the country, engaged in any form 
of transportation, are relieved from the burdens of these obli-
gations, is a proposition which, to say the least, is startling. 
And yet, as we have seen, that is precisely the contention of 
the telegraph company. It contends that there is no Federal 
common law, and that such has been the ruling of this court ; 
there was no Federal statute law at the time applicable to this 
case, and as the matter is interstate commerce, wholly removed 
from state jurisdiction, the conclusion is reached that there 
is no controlling law, and the question of rates is left entirely to 
the judgment or whim of the telegraph company.

This court has often held that the full control over interstate 
commerce is vested in Congress, and that it cannot be regulat 
by the States. It has also held that the inaction of Congress 
is indicative of its intention that such interstate commerce s a 
be free, and many cases are cited by counsel for the telegrap 
company in which these propositions have been announce. 
Reference is also made to opinions in which it has been sta 
that there is no Federal common law different and 
the Common law existing in the several States. Thus, in w 
v. Alabama, 124 U. S. 465,478, it was said by Mr. Justice Ma 
thews, speaking for the court:
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“There is no common law of the United States in the sense 
of a national customary law distinct from the common law of 
England as adopted by the several States, each for itself, ap-
plied as its local law, and subject to such alteration as may be 
provided by its own statutes. Wheaton v. Peters^ Pet. 591. 
A determination in a given case of what that law is may be 
different in a court of the United States from that which pre-
vails in the judicial tribunals of a particular State. This arises 
from the circumstance that courts of the United States, in cases 
within their jurisdiction where they are called upon to admin-
ister the law of the State in which they sit, or by which the 
transaction is governed, exercise an independent, though con-
current, jurisdiction, and are required to ascertain and declare 
the law according to their own judgment. This is illustrated 
by the case of Railroad Co. n . Lockwood, 17 Wall. 357, where 
the common law prevailing in the State of New York in refer-
ence to the liability of common carriers for negligence received 
a different interpretation from that placed upon it by the judi-
cial tribunals of the State; but the law as applied is none the 
less the law of that State.” p. 478.

Properly understood, no exceptions can be taken to declara-
tions of this kind. There is no body of Federal common law 
separate and distinct from the common law existing in the sev-
eral States in the sense that there is a body of statute law en-
acted by Congress separate and distinct from the body of statute 
aw enacted by the several States. But it is an entirely differ-

ent thing to hold that there is no common law in force generally 
roughout the United States, and that the countless multitude 

o interstate commercial transactions are subject to no rules 
an burdened by no restrictions other than those expressed in 
the statutes of Congress.

What is the common law ? According to Kent: “ The com- 
nion aw includes those principles, usages and rules of action 
app ica le to the government and security of person and prop- 
a P W • n°^ Fes^ ^or ^eir authority upon any express
471 PTtiVe ^ec^ara^on °f will of the legislature.” 1 Kent, 
good S ^ackstone says: “ Whence it is that in our law the 

uess of a custom depends upon its having been used time
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out of mind; or, in the solemnity of our legal phrase, time 
whereof the memory of man runneth not to the contrary. 
This it is that gives it its weight and authority; and of this 
nature are the maxims and customs which compose the common 
law, or lex non scripta, of this kingdom. This unwritten, or 
common, law, is properly distinguishable into three kinds: 
1. General customs; which are the universal rule of the whole 
kingdom, and form the common law, in its stricter and more 
usual signification.” 1 Blackstone, 67. In Black’s Law Dio 
tionary, page 232, it is thus defined: “ As distinguished from 
law created by the enactment of legislatures, the common law 
comprises the body of those principles and rules of action re-
lating to the government and security of persons and property, 
which derive their authority solely from usages and customs of 
immemorial antiquity, or from the judgments and decrees of 
the courts recognizing, affirming and enforcing such usages and 
customs; and, in this sense, particularly the ancient unwritten 
law of England.”

Can it be that the great multitude of interstate commercial 
transactions are freed from the burdens created by the common 
law, as so defined, and are subject to no rule except that to be 
found in the statutes of Congress? We are clearly of opinion 
that this cannot be so, and that the principles of the common 
law are operative upon all interstate commercial transactions 
except so far as they are modified by Congressional enactment.

But this question is not a new one in this court. In Inter-
state Commerce Commission v. Baltimore <& Ohio Railroad, 14 
U. S. 263, 275, a case which involved interstate commerce, it 
was said by Mr. Justice Brown, speaking for the court:

“Prior to the enactment of the act of February 4,1887, to 
regulate commerce, commonly known as the interstate com-
merce act, 24 Stat. 379, c. 104, railway traffic in this country 
was regulated by the principles of common law applicable to 
common carriers.” ,

In Bank, of Kentucky v. Adams Express Co., and Planters 
Bank v. Express Co., 93 U. S. 174,177, the express companies 
received at New Orleans certain packages for delivery at Louis-
ville. These were interstate shipments. In the course of tran
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sit the packages were destroyed by fire, and actions were brought 
to recover the value thereof. The companies defended on the 
ground of an exemption from liability created by the contracts 
under which they transported the packages. Mr. Justice Strong, 
delivering the opinion of the court, after describing the business 
in which the companies were engaged, said:

“ Such being the business and occupation of the defendants, 
they are to be regarded as common carriers, and, in the absence 
of stipulations to the contrary, subject to all the legal respon-
sibilities of such carriers.”

And then proceeded to show that they could not avail them-
selves of the exemption claimed by virtue of the clauses in the 
contract. The whole argument of the opinion proceeds upon 
the assumption that the common-law rule in respect to common 
carriers controlled.

Reference may also be made to the elaborate opinion of Dis-
trict Judge Shiras, holding the Circuit Court in the Northern 
District of Iowa, in Murray v. Chicago <& Northwestern Rail- 
way, 62 Fed. Rep. 24, in which is collated a number of extracts 
from opinions of this court, all tending to show the recognition 
of a general common law existing throughout the United States, 
not, it is true, as a body of law distinct from the common law 
enforced in the States, but as containing the general rules and 
principles by which all transactions are controlled, except so 
ar as those rules and principles are set aside by express statute, 
t would serve no good purpose to here repeat those quotations; 

it is enough to refer to the opinion in which they are collated.
It is further insisted that even if there be a law which con- 

rols there is no evidence of discrimination such as would entitle 
e plaintiff to the verdict which it obtained. But there was 

estimony tending to show the conditions under which the ser-
vices were rendered to the two publishing companies, and it was 
a question of fact whether, upon the differences thus shown, 

ere was an unjust discrimination. And questions of fact, as 
as een repeatedly held, when once settled in the courts of a 
a e, are not subject to review in this court. Dower v. Rich- 

™,151U. S. 658; Egan v. Hart, 165 U. S. 188; Chicago, 
Arlington &c. Railroad v. Chicago, 166 U. S. 226-242; Hed-
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rick v. Atchison, Topeka & Sante Fe Railroad, 167 IT. S. 673, 
677; Gardner v. Bonestell, 180 U. S. 362.

These are the only questions of a Federal nature which are 
presented by the record, and finding no error in them the judg-
ment of the Supreme Court of Nebraska is

Affirmed.

WHITNEY v. UNITED STATES.

APPEAL FROM THE COURT OF PRIVATE LAND CLAIMS.

No. 133. Argued March 1,1901.—Decided April 15, 1901.

In reviewing questions arising out of Mexican laws relating to land titles, 
it is difficult to determine with anything like certainty what laws were 
in force in Mexico at any particular time prior to the occupation of the 
country in 1846-1848.

Looking through the provisions to which its attention has been called the 
court finds nothing in them providing in terms, or by inference, for a gen-
eral delegation of power by the supreme executive to the various govern-
ors to make a grant like the one set up in this case; and it holds that 
the appellants have not borne the burden of showing the validity of the 
grant which they set up, either directly, or by facts from which its va-
lidity could be properly inferred within the cases already decided by this 
court.

The  appellants in this case come here on appeal from a judg-
ment of the Court of Private Land Claims rejecting their claim, 
which arose under a grant of land in New Mexico called a 
Estancia grant, consisting of some 415,000 acres, made in 18 
by Governor Armijo to one Antonio Sandoval, under w om 
they claim. Upon the trial it appeared that Sandoval in 18 
was a Mexican citizen of high distinction residing in the erri 
tory of New Mexico. By petition, dated December 5, ,
and presented on the 7th of that month, Sandoval petition- 
the governor of New Mexico for a grant of land in the nam 
of the supreme authority of the Mexican nation, the lan eing 
described in the petition, and the petitioner stating that i w
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vacant land in a condition of mortmain, and might be granted 
without prejudice to any third party. He stated in his petition 
that he had for the last thirty years and more been rendering 
services to the country, both by personal service and property, 
and without ever having been paid anything in the way of com-
pensation for such services, and in consideration of all of which 
he asked and prayed the governor for the sake of justice to ac-
cede to his prayer. On December 7, 1845, Governor Armijo 
granted the petition, and placed the following memorandum 
thereon:

“ This government being convinced of the valuable services 
Don Antonio Sandoval has rendered, and is now rendering the 
country, as well during the time to which he refers as also dur-
ing the six years he served administering the prefecture of the 
second district, with the salary of one thousand five hundred 
dollars, of which not even a half real has been paid to him, the 
sum due him amounting to nine thousand dollars, and the state-
ments in this petition being true, I do, in the exercise of the 
power in me vested by the laws, and also in consideration of 
all the premises and as a just title acquired, make to him the 
grant for the land he solicits, with all the dimensions and pas-
ture land he asks, that he may enjoy the same in the name 
of the supreme government of the Mexican nation and under 
my concession, free and exempt from all tax or tribute.

“ Manuel  Armijo .”
Following the memorandum is a written certificate signed by 
e comptroller of the departmental treasury of New Mexico 

an acting treasurer of the same, certifying that Antonio San-
ova, during the period of forty years, as appears from the 
ecor of the books of the treasury, has been serving the na- 
ion as a military and civil officer, and has loaned during that 
o^h1?^61"0118- sums money to the nation without receiving 
sum a rea^ interest, and that there are now due him large 
evic|S a^ears ^rom the interest entries in the office and the 
sala enCeS Possessi°n of the parties interested on account of 
Baca eS/Jn(? l°ans- Then follows the written certificate of Jose 

y rtiz, dated at La Estancia, December 15,1845, in which
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he certifies that on that day he, accompanied by witnesses, placed 
Antonio Sandoval, through his agent, Juan Antonio Aragon, \a. 
juridical possession of the granted lands.

On July 8, 1848, Sandoval conveyed, by a deed of gift, the 
above described land to his nephew, Gervacio Nolan. This 
conveyance was acknowledged before the clerk of the county 
of Bernalillo, Territory of New Mexico, on July 8, 1848.

After the passage of the act of Congress, July 22,1854, es-
tablishing the office of surveyor general in New Mexico, and 
on July 12, 1855, Nolan, the grantee of Sandoval, filed in the 
office of the surveyor general the papers above described, upon 
which he asked for the approval of that officer, and that he 
would recommend the grant for confirmation by Congress. 
Nolan died in 1858, before anything was done in regard to his 
petition. After his death his widow and children, by guardian, 
applied to the surveyor general, stating the fact of his death, 
and asked that the grant of the land should be confirmed to 
them as the present owners, and that a patent should be issued 
in their favor. Testimony was taken in 1861, relating to the 
petition, before the then surveyor general, but no final action 
was had in the case until it was submitted to Surveyor General 
Proudfit, who, on January 4, 1873, reported that in his opinion 
the title was perfect in the legal representatives of Nolan, de-
ceased, and recommended that it be confirmed by Congress. 
Congress did not, however, confirm the grant, and under in-
structions from the Commissioner of the General Land Office 
the case was reexamined by Surveyor General Julian, who, in 
a report to the Commissioner, dated July 21,1886, recommen 
the rejection of the claim by Congress for the reasons therein 
stated by him. This report was concurred in by the Commis 
sioner, and by him transmitted on December 17, 1886, to • 
Lamar, Secretary of the Interior. No further action seems ° 
have been taken. The appellants herein take title from 
widow and children of Nolan by conveyance dated Sep cm 
ber 23,1880.

Mr. John H. Knaebel for appellants. Mr. Ernest Enaebel 

was on his brief.
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Jfr. Matthew G. Reynolds for the United States. Mr. So-
licitor General was on his brief.

Mr . Justic e  Peckham , after making the above statement of 
facts, delivered the opinion of the court.

The judges of the court below, while rejecting the claim of 
appellants, differed widely in regard to the grounds upon which 
such rejection should be placed. Mr. Justice Sluss, in an opin-
ion that was concurred in by Mr. Justice Fuller, said that the 
case was to be decided under the Mexican colonization law of 
August 18,1824, and the regulations of November 21, 1828, 
which in his judgment had not been totally repealed by the 
law of April 4, 1837, and the grant, being subject to the first 
named law and to the regulations above mentioned, could not 
be valid for a greater quantity than eleven square leagues, nor 
become a perfect title until the grant had been approved by the 
departmental assembly.

It appears that eleven square leagues would embrace about 
50,000 acres of land, and hence a grant of 415,000 acres would, 
under the law and regulations, be far beyond the power of the 
officials to make to any one person.

Mr. Justice Murray, while concurring in the conclusion to 
reject the claim, was of opinion that the law of 1824 and the 
regulations of 1828 had been entirely repealed by the law of 

pril 4,1837, but he did not think that the governor had the 
power merely as representative of the supreme executive to 
make the grant, and there was no evidence of any special power 
having been delegated to him.

Mr. Chief Justice Reed also concurred in the conclusion to re-
ject the claim but did not agree with all that was said in the 
opinion of Mr. Justice Sluss, being himself of opinion that, while 
189«a'V was rePealed by that of 1837, the regulations of 

were not thereby wholly repealed. He thought that the 
gran m this case was made, not under the law of 1824, but 

er t e regulations of 1828; that the law regulated the mat-
conf 6 disPositi°n °f the public lands within the States, and 

erred upon the executive the power to make all necessary
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regulations for the disposition of such lands within the Terri-
tories, of which New Mexico was one, and the question in his 
judgment was, not whether the law remained in force but 
whether the regulations continued operative when the grant 
was made; that it was manifest the law which governed the 
matter within the States might be repealed without at all affect-
ing the regulations established by the executive governing the 
same subject within the Territories. Being subject to those 
regulations, we suppose the quantity of the grant was an insuper-
able bar to its validity, in the view of the Chief Justice.

Mr. Justice Stone dissented from the decree rejecting the 
claim, and was of opinion that the making of the grant in ques-
tion was within the competency of the supreme executive, and 
that Governor Armijo was his appropriate ministerial agent in 
its execution.

In reviewing questions arising out of Mexican laws relating 
to land titles we recognize what an exceedingly difficult matter 
it is to determine with anything like certainty what laws were 
in force in Mexico at any particular time prior to the occupation 
of the country by the American forces in 1846-1848. This dif-
ficulty exists because of the frequent political changes which 
took place in that country from the time the Spanish rule was 
first thrown off down to the American occupation. Revolutions 
and counter-revolutions, empires and republics, followed each 
other with great rapidity and in bewildering confusion, and 
emperors, presidents, generals and dictators, each for a sho 
period, played the foremost part in a country where revolution 
seems during that time to have been the nat ural order of things. 
Among the first acts of each government was generally one re 
pealing and nullifying all those of its predecessors.

If, however, the validity of this grant were to be deci e 
under the provisions of the colonization law of 1824, and t e 
regulations passed in 1828, it seems to us there would be litt e 
difficulty in determining that the appellants had failed to ma e 
out their case. The provisions of the act of 1824 were p ai y 
violated in this grant, because it contained more than e even 
square leagues. This was prohibited by that law. Reyno
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Compilation of Spanish & Mexican Land Laws, pp. 121,122, 
sec. 12; Hall’s Mexican Law, p. 149, sec. 498.

And also, before the grant in question was made, there had 
been a previous one, dated November 28, 1845, conveying to 
Sandoval the land embraced in what was called the Bosque del 
Apache grant, which also exceeded eleven square leagues in 
extent, the grant being made by the same governor (Armijo), 
although juridical possession was not delivered until March 7, 
1846. Having obtained a grant of more than eleven square 
leagues before he made his petition for the grant now in issue, 
he had acquired all that the law of 1824 permitted him to take, 
and the subsequent grant was not valid. United States n . Hart-
nell^ 22 How. 286.

Another objection to the title is that there is no record of its 
existence in the archives of New Mexico. Although no ques-
tion is made as to the genuineness of the papers set forth in the 
foregoing statement of fact, namely, the petition of Sandoval, 
its allowance by Governor Armijo, the certificate of the comp-
troller and acting treasurer, and the certificate of the delivery 
of juridical possession by the justice of the peace, yet none of 
these came from the archives of the country, and there is no 
record that the departmental assembly ever concurred in the 
grant, as is necessary under the law of 1824. Reynolds, p. 142, 
sec. 5. If the approval of that body could not be obtained, the 
governor was to report to the supreme government, forwarding 
the proceedings in the matter for its consideration. Sec. 6. 

othing of this kind appears in the archives or in the records 
o t e assembly. Nor has there been produced even from the 
J111 ^le ctahnants any approval of the grant by the assem- 

y* o matter how formal and complete the written docu-
mentary evidence of title may be, yet when coming from pri- 

a e ands it is insufficient to establish a Mexican grant if there 
s not mg in the public records to show that it ever existed. 

■ y1 V- United States, 3 Wall. 434, 440. Mr. Justice Davis,
“ °Pini°n court in that case, said:

disn v eX^can na-fi°n attached a great deal of form to the 
befn S1 n°n ^an(^s; and required many things to be done

e proceedings could ripen into a grant. But the im-
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portant fact to be noticed is, that a record was required to be 
kept of whatever was done. This record was a guard against 
fraud and imposition, and enabled the government to ascertain 
with accuracy what portions of the public lands had been alien-
ated. The record was the grant, and without it the title was 
not divested. The governor was required to give a document 
to the party interested, which was evidence of title, and enabled 
him to get possession; but this ‘ titulo ’ did not divest the title, 
unless record was made in conformity with law.”

The title here is incomplete because there is no evidence 
whatever of approval by the assembly, or, failing in that, any 
record of further proceedings to obtain the approval of the 
supreme government.

In United States v. Teschmaker, 22 How. 392, Mr. Justice 
Nelson said, at page 405 : “We do not say that the absence of 
the record evidence is of itself necessarily fatal to the proof of 
the title; but it should be produced, or its absence accounted 
for to the satisfaction of the court.”

In Berreyesa v. United States, 154 U. S. 623, the court held 
that the case came within the principle of those cases in which 
it had decided adversely to claims made under alleged Mexican 
grants, all because it did not appear that a grant from the 
Mexican government had been “ deposited and recorded in the 
proper public office among the public archives of the republic, 
See also United States v. Ortiz, 176 U. S. 422; United States n . 
Elder, 177 U. S. 104.

In this case, as we have said, there is no record or mention 
of the case in the archives in New Mexico. The papers came 
from private hands, the claimant Nolan presenting them to t e 
surveyor general in 1855, when he applied to that officer or 
his recommendation to Congress for a confirmation of the gran . 
That they have remained in the surveyor general s office since 
that time does not make them a record or an archive o 
government within the meaning of those cases above cite •

The certificate of Baca, the justice of the peace, certi ymg' 
his delivery of juridical possession to Sandoval on Decern er , 
1845, bears the indorsement that it was recorded in oor 
ter B, pages 166, 167, and is certified to by the recor er



WHITNEY v. UNITED STATES. Ill

Opinion of the Court.

ciano Vigil at Santa Fe, November 17, 1849. This book has 
been lost, but it was kept in obedience to a provision contained 
in what is called the “ Kearney Code,” providing for the re-
cording of papers brought to the recorder by parties, which 
affected or constituted their title to lands they claimed to own. 
The book was not an original archive of the country. The cer-
tificate of record indorsed upon the paper shows that it was 
produced from private hands, and no presumption that any 
papers relating to this grant were recorded in or placed among 
the archives of the government of New Mexico arises from the 
fact that a record of this paper was made pursuant to the pro-
visions of the Kearney Code. There is no proof that this paper 
or any document connected with the grant under discussion 
had ever been delivered to the recorder for record and retained 
by him in his official custody from 1849 until it had been turned 
over to the custody of the surveyor general upon the creation 
of that office in 1854. The language contained in the report 
of Surveyor General Proudfit would negative any such pre-
sumption, because he says that the papers were filed in his 
office July 12, 1855, by Gervacio Nolan, the claimant himself. 
The fact, however, would have been immaterial in any event. 
The paper would not have been a document found in the records 
or archives of New Mexico, because it came from private hands 
and was by the claimant delivered to the recorder, and his 
keeping it thereafter and turning it over to the surveyor general 
would not have constituted it a record or a paper found among 
the archives and turned over to that officer.

It does appear from the evidence that there may have 
een some loss or destruction of papers which constituted a 

part of the records or archives of New Mexico in the possession 
o the territorial librarian in the year 1869 or 1870. The his- 

ry of the transaction is stated by the witness Bond, and it 
seem from his account that it was extremely doubtful 

? et er any really important papers relating to grants of land 
a in fact been destroyed, although some of them may have 
en- Unless we should regard this possibility as a sufficient 

excuse in every case of a land grant in New Mexico for the 
a nre to show any archive title or record of title of such
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grant, it cannot be admitted in this particular case. That it is 
not a sufficient excuse has been decided by this court. United 
States, Applts., v. Castro et al., 24 How. 346. The appellants did 
prove by the witness Tipton, whose great experience in connec-
tion with the surveyor general’s office in New Mexico is well 
known, that he had not seen in the archives of the government 
any record of grants made by Armijo or signed by him, al-
though the witness knew nothing about the condition of the 
archives prior to the spring of 1876. We think this is insuffi-
cient to show the destruction of all archives pertaining to grants 
made by Armijo about this time (1845).

Taking all these objections to the title into consideration we 
think it clear that no case for confirmation under the coloniza-
tion law of August, 1824, and the regulations of 1828 was 
made out.

In the early history of these Mexican land titles it had been 
supposed that the colonization law and the regulations above 
mentioned were all that were in force in Mexico after their 
dates. United States n . Cambuston, 20 How. 59, 63; United 
States v. Vallejo, 1 Black, 541, 552 ; United States n . Vigil, 13 
Wall. 449, 450.

Subsequently, the claim was urged that that law and the 
regulations had been repealed by virtue of the law of April 4, 
1837. Reynolds, p. 222. See also law of April 17,1837, p. 224 
of Reynolds’ Compilation.

The claim was urged by way of argument by counsel, and re-
ferred to by Mr. Justice Lamar in his opinion in Interstate Land 
Grant Company v. Maxwell Land Grant Company, 139 U. • 
569, 578. Again, in United States v. Coe, 170 U. S. 681, 696, 
Mr. Justice McKenna, in speaking of the colonization law o 
August 18, 1824, said that “by a law passed April 4, 1837, all 
colonization laws were certainly modified and may be repeale

The weight of the argument of counsel for appellants rests 
upon the assumption and assertion that this grant was not ma e 
under the law of 1824 or the regulations of 1828, nor under t e 
law of 1837 above mentioned, but that it was made by the su 
preme executive of Mexico through his trusted minister an 
agent, Governor and Commandant-General Manuel Armijo,
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who in making such grant was not restricted by any prescribed 
rules or limitations. This broad proposition counsel has sought 
to maintain by reference to the various acts of Mexico subse-
quent to 1828, and up to the making of this grant.

Treating Armijo as the alter ego in New Mexico of the supreme 
executive of Mexico, and claiming for the latter full and abso-
lute power to dispose of the public lands in accordance with the 
views held by that officer, counsel ask that the same presump-
tion of the validity of grants made by Governor Armijo should 
be indulged, which was accorded to the grants of certain offi-
cials in the Louisiana and Florida cases, herein referred to. We 
think no such presumption ought to obtain in this case.

In United States v. Cambuston, supra, Mr. Justice Nelson, 
in speaking of the difference between the cases involving Span-
ish titles in the Territories of Louisiana and Florida, such as 
United States v. Arredondo, 6 Pet. 691, 729 ; Delassusv. United 
States, 9 Pet. 117, 134; United States v. Peralta, 19 How. 343, 
347, and those which involved Mexican titles, said:

“But no such presumptions are necessary or admissible in 
respect to Mexican titles granted since the act of the 18th of 
August, 1824, and the regulations of the 21st of November, 
1828. Authority to make the grants is there expressly con- 
erred on the governors, as well as the terms and conditions 

prescribed, upon which they shall be made. The court must 
ook to these laws for both the power to make the grant, and 
or the mode and manner of its exercise; and they are to be 

substantially complied with, except so far as modified by the 
usages and customs of the government under which the titles 
are derived, the principles of equity, and the decisions of this 
court. 17 How. 542.”

he case was decided under the act of Congress of the 3d of 
arc , 1851, to adjudicate private land claims arising under 

ur reaty with Mexico, and the decision, as is seen from the 
18sle Proceeds upon the assumption that the law of 
Th ' aU ' reSu^a^ons °f 1828 furnished the rule of decision,
uno ,^ls^ence is denied by counsel for the appellants, and it is 
rest* 1 a assumlAi°n of their non-existence that his argument 

ssuming, however, that the law and regulations were 
vol . clxxxi —8
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not in force, we still cannot base a presumption that the gov-
ernor was authorized by the supreme executive to make the grant 
simply because the governor exercised the power. The difference 
between the act relating to Spanish titles to lands above referred 
to and the act of 1891 under which Mexican titles to lands have 
been examined by the Court of Private Land Claims, and by 
this court, is clearly recognized and enforced in United States 
n . Ortiz, 176 U. S. 422. In that case it was held that under 
the provisions of the act establishing the Court of Private Land 
Claims, (sec. 13, act of March 3, 1891, c. 539; 26 Stat. 854,) 
the burden of showing the existence of the grant was upon the 
person claiming under it, and that no presumption of authority 
on the part of the granting officer existed, as in the case of the 
above mentioned territories. This last case was approved in 
the Elder case, 177 U. S. 104, where it was again held that the 
claimant must prove his title by a preponderance of evidence, 
and no presumption of authority existed.

And in Hays v. United States, 170 U. S. 637, 647, 648, this 
difference is also pointed out by Mr. Justice White. Speaking 
of the act of 1891, he said :

“ But in the act of 1891 the court is required to be satisfied 
not simply as to the regularity inform, but it is made essential 
before a grant can be held legally valid that it must appear 
that the title was ‘ lawfully and regularly derived,’ which im-
ports that the court must be satisfied, from all the evidence, 
that the official body or person assuming to grant was ves^® 
with authority, or that the exercise of power, if unwarranted, 
was subsequently lawfully ratified.” Page 648.

We are not satisfied that there was a general power on t e 
part of the governor of a territory at any time to make a va i 
grant of lands in all cases and simply as the agent of the su 
preme executive, such as is contended for by counsel for e 
appellants. No evidence that the governors legally had t a 
power has been given other than the fact that they sometimes 
exercised it. It appears, however, that for some years prior 
1845 grants of land were made not only by governors, but even 
by alcaldes, prefects, justices of the peace, and by judges o ra 
instance, so that, in the language of one of the judges o
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court below, “ it was a poor officer, indeed, who did not assume 
to be able to dispose of the public domain belonging to the na-
tion.” Hence the reluctance to presume the validity of a power 
because of its exercise. It may be that in some particular period 
of those disturbed times, and up to 1846, the supreme executive 
of the Mexican nation exercised arbitrary and irresponsible 
power, and granted the public lands according to his own views 
of what was proper and needful for the nation, and upon occa-
sion delegated such power to a governor, but the exercise of that 
kind of power was in violation of the ordinary and general laws 
which had been adopted by the nation, and no presumption 
that the supreme executive had delegated his power to a gov-
ernor or political chief of a province or state can be indulged 
for the purpose of upholding a grant of land made by the gov-
ernor in violation of the constitution or laws which had there-
tofore been adopted or passed.
< Counsel also urges that such power is to be found in the 

Bases of 1835,” the “ constitution of 1836,” and the “ Bases of 
1843,’ not to speak of the “ Plan of Tacubaya,” and the at-
tending laws or decrees, in which it is contended there are 
specific provisions plainly expressive of the intimate represent- 
a ive and ministerial relations which the governor and com-
mandant general bore the supreme executive. It might be 
assumed that the relations between the supreme executive or 

ic or and his governors and commandants general were in- 
ima e and confidential, but such relations of intimacy and con- 

ence o not take the place of an actual delegation of power 
find 6 g°Vernors make grants of this description ; nor do we 
tba ^e^egation in the various provisions contained in
to ases o 1835 or of 1843 and the constitution above referred 
0« e S°vernor does not assume to make the grant by virtue 
Rn S^eC1 or general delegation of authority to him by the 
that k* 16 e^ecu^veJ but he asserts in his grant above quoted 
laws ’^etc “ in V^r^ue Power me vested by the 

Opfnh^01oo^ * ®ases ^or New Constitution,” law of 
execntiv ’ 835’ Reynolds> P- simply provides that the 

e power of the departments shall reside in the gov-
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ernors in subordination to the supreme executive of the nation. 
The same law divides the national territory into departments 
on the basis of population, etc., and provides that there shall 
be governors and departmental boards for the government of 
these departments. This obviously gives no authority to the 
governor to make a grant of the public lands within his terri-
tory according to his own unrestrained views of propriety. 
It does not assume to alter the general laws in relation to 
the disposition of the public lands or of the manner in which 
they shall be disposed of. The same may be said regarding 
the constitution of 1836, which entrusts the interior depart-
ments to the governors in subordination to the general govern-
ment. Reynolds, pp. 203, 204. The law of March 20, 1837, 
Reynolds, p. 211, subdivision 17, p. 215, provides that the gov-
ernors shall be the usual channels of communication between 
the supreme powers of the nation and the departmental coun-
cils (juntas), and between the latter and the officials of the de-
partment. This provision does not tend to show the power 
contended for.

In fine, looking through the provisions to which our attention 
has been called by counsel, and without specific reference to 
each one of them, we may say in regard to all of them that we 
find therein nothing providing in terms or by inference for the 
general delegation of power by the supreme executive (assum-
ing that he himself had it) to the various governors to make a 
grant like this. The appellants are, therefore, compelled to 
show some specific delegation of authority from the supreme 
executive for making such a grant. If that were shown, we 
might say, following the case of United States v. Castiltero, 
How. 464, the other conditions therein mentioned being a 
filled, that the grant was a valid one and ought to have een 
confirmed by the court below, and within the case of 
States v. Oslo, 23 How. 273, if there had been a special delega-
tion of power it would follow that the conditions con tame i 
such special delegation must be fulfilled before title passe 
The necessity for showing what the special power was ecom 
evident from these cases. , •

What we have already said as to the absence of a recor
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the archives, relating to the grant, applies to the case as here 
considered.

Looked at from any point of view we do not think the ap-
pellants have borne the burden of showing the validity of their 
grant, either directly or by facts from which its validity could 
be properly inferred within the cases already decided by this 
court. The judgment of the court below must, therefore, be 

Affirmed.

BAKER v. CUMMINGS.

CERTIORARI TO THE COURT OF APPEALS OF THE DISTRICT OF 

COLUMBIA.

No. 207. Argued March 19, 20,1901. —Decided April 15,1901.

The question in this case involves the construction and effect of the decision 
of this court in the case of Baker v. Cummings, 169 U. S. 189, between the 
same parties, and growing out of the same transaction which is the sub-
ject of the litigation in this case.

Matters which have been fully investigated between the parties and deter-
mine y the court, shall not be again contested, and the judgment of 

e couit upon matters thus determined shall be conclusive on the par-
ties, and never subject to further inquiry.

This doctrine applies to this case.

in Petitioner (plaintiff below) commenced this action at law 
the Supreme Court of the District of Columbia on Decem- 

wbh ’;889’t0 reC°Ver from the defendant the sum of $2712.81 
tn hi i 1 at S1X per centum from July 31,1889, and annexed 
claim8 d^larat*on a bin of particulars of his demand. Plaintiff 
thino1 ln 18 ec^ara^l°n that the money was due, among other 
obtained11'a.? account stated between the parties. The plaintiff 

DUi ed judgment in the trial court for the amount of his claim, 
A ?VerSed by the Court of APPeals of the District.

transacting tbe same Parties and growingoutof the same 
U- S 189 Th already been before this court and decided. 169 

e question in this case involves the construction
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and effect of that decision, and therefore a writ of certiorari 
was applied for and granted, and the case brought here.

Soon after the commencement of this action and before plead-
ing to the declaration filed therein, Cummings, the defendant, 
commenced a suit on the equity side of the Supreme Court of 
the District against Baker for the purpose of enjoining him 
from the further prosecution of this action, and to obtain a 
full and complete accounting under the order and direction of 
the court between complainant and Baker in respect to the 
partnership dealings alleged and set up in the bill, and he 
prayed that the defendant should be decreed to pay to him 
the amount which should be found due him and for other re-
lief. In his bill the complainant alleged the formation of a 
copartnership on January 1, 1876, between the parties, to prose-
cute the practice of the law in the city of Washington, termi-
nable by mutual consent, each to share equally in all the profits 
and losses of the business, and it was averred that the partner-
ship continued until September 1, 1889, when it was dissolved. 
It was then alleged that the terms of the dissolution were agreed 
upon through false and fraudulent representations of Baker as 
to the condition of the partnership affairs in relation to what 
were called “ the inspector cases,” made to the complainant, 
with the facts in regard to which the defendant was, as the 
complainant alleged, much more familiar than the complain-
ant, and that, based upon the misrepresentations, terms of 
agreement for dissolution were arrived at, and in carrying out 
the same the complainant assigned by a written assignment his 
claims under the partnership to all moneys then due or that might 
thereafter become due arising from those cases, and as consi - 
eration therefor the complainant received from the defendant 
the sum of $15,000; that instead of the amount stated by the 
defendant to be due the partnership in relation to the cases 
mentioned, a very much larger amount was due, and instea 
of there being only a certain named amount of claims in cases 
where no Congressional appropriation had been made, assta 
by the defendant, a very much larger amount existed to is 
knowledge, of which the complainant was ignorant, and upon 
the faith of these untrue and fraudulent statements the com
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plainant assigned by a written assignment all his interest in 
the cases for a sum largely below the amount actually belong-
ing to him under the terms of the partnership.

The complainant then alleged the commencement of an ac-
tion at law by Baker against him to recover $2712.81, and 
stated that appended to the declaration in that action was a 
bill of particulars of Baker’s claim, and that all of the items in 
that bill of particulars originated in and grew out of the part-
nership dealings of the parties and not otherwise, and that only 
by a full, proper and complete accounting and discovery, under 
the order and direction of a court of equity, could a proper ad-
justment be had of the rights of the complainant and defend-
ant growing out of their partnership dealings.

Complainant further alleged that the action at law was not 
yet at issue, but that the time for pleading thereto had nearly 
approached, and that the complainant could not, under the 
rules at law, incorporate in his plea the equitable defences 
herein set forth, and which in a court of equity would avail 
against Baker’s demand, and especially that the equitable right 
of the complainant to have discovery in the premises and to 
have the said assignment cancelled and held for naught was 
not cognizable by a court of law, and that if the defendant 
( aker) were therefore permitted to prosecute his action at law 
against the complainant, the latter would be deprived of his 
e ences to that suit which were set up in the bill, and the 

complainant therefore alleged that he was entitled to have the 
e endant enjoined from prosecuting his action at law, and to 
ave the court order and direct a full and complete accounting 
e ween the complainant and defendant in respect to their 

dealings. An order was thereupon issued restrain- 
no e urther prosecution of this action, which order was sub- 

sequently and about February 1, 1892, dissolved.
a defendant Baker filed an answer February 10,

th ’ all allegations of fraud in the settlement between 
levi PaiVes °r *n th® procuring of the assignment, and also al-
and Im furnished the complainant with all needed data, 
with th t a^a .and information which existed in connection 

e acts within his control, and that the settlement was
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made with full knowledge of all the facts on the part of the 
complainant, and that after such settlement was made he left 
in the possession of the complainant papers and accounts plainly 
showing the whole transaction and all the facts in regard to 
the case, an examination of which would give all necessary in-
formation about the partnership affairs. He also alleged that 
the complainant was endeavoring, after a lapse of more than 
three years and with a full knowledge of all the facts, to attack 
this settlement as void, and he alleged that the claim made by 
the complainant was old and stale, and he pleaded the statute 
of limitations in his behalf, and alleged that the claim did not 
accrue nor was any demand made to show whether error or 
otherwise were made within the period of three years.

After the injunction restraining the further prosecution of 
this action had been dissolved, and on February 10,1892, the 
defendant filed a plea to the declaration herein, in which he 
denied, (1) that he was indebted to the plaintiff; (2) he alleged 
that he never promised as set up in the declaration; (3) that 
the plaintiff’s cause of action did not accrue within three years; 
(4 and 5) a set-off of $35,873.35. This set-off was alleged to 
have arisen out of the dealings between the parties in the part-
nership already mentioned.

The plaintiff Baker joined issue upon the plea on August 24, 
1892. Further proceedings in this action were delayed by mu-
tual consent until the trial of the suit in equity. Upon that 
trial the complainant obtained a decree for thirty-odd thousan 
dollars, after deducting the amount claimed to be due the plain 
tiff in this action. That decree was affirmed by the Court o 
Appeals of the District, and the case was taken by appeal to 
this court, where the decrees of the courts below were revers 
and the case remanded with instructions to the Supreme Cour 
to dismiss the bill. The dismissal was general, and not ‘ wi 
out prejudice ” or any similar expression. 169 U. S. 189. e 
the entry of the decree dismissing the bill on the man ate o 
this court in the equity suit, Baker, the plaintiff herein by ea\® 
of the court filed in this action a replication to the plea o se 
off, setting up the commencement of the equity suit, and s m 
the issues involved therein and the decree made upon tee
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sion of this court dismissing the bill, and claimed that judgment 
asmadjudicata of the matters of set-off contained in the fourth 
and fifth counts of the defendant’s plea. Then by a series of 
pleadings, too long and too technical for repetition, the final 
question was raised by demurrer as to whether the plaintiff’s 
replication of res adjudicata to the defendant’s plea of set-off 
was good or not. Upon the argument of the demurrer the 
Supreme Court held that the replication was good; that the 
merits of the whole case had been decided in the equity suit, 
and that the judgment in that suit was a bar to all claims of 
set-off on the part of the defendant Cummings in the action at 
law. The parties came to trial after the argument and decision 
upon the demurrer, and having waived a jury the following 
stipulation was filed:

“ It is hereby stipulated and agreed by and between the par-
ties to this cause, by their respective attorneys, that this cause 
may be tried by the court without a jury, the parties hereby 
expressly waiving the same, upon the following agreed state-
ment of facts, subject to the limitations herein contained:

“That on the 31st day of July, A. D. 1889, and for a long 
time prior thereto, the plaintiff and the defendant were copart-
ners engaged as attorneys in the prosecution of claims against 
the United States, the net fees derived therefrom being under 
the contract of partnership equally to be divided between them, 
the said partners; that on the 19th day of December, A. D. 
1889, the plaintiff instituted this action to recover the sum of 
$2712.81, with interest from the 31st day of July, A. D. 1889 ; 
that the said sum is the identical sum referred to on pages 227 
and 248 of the record on appeal to the Supreme Court of the 

nited States in the equity cause hereinafter referred to; that 
a ter the institution of this suit the defendant herein instituted 
a certain equity proceeding against the plaintiff herein in the 
upreme Court of the District of Columbia, the same being 
nown and numbered on the dockets of said court as equity 

cause o. 12,263; the record, decrees and opinions of the re- 
pec ive courts therein, both in this and the appellate courts, 
re ere y referred to and made part hereof; that the several

Ms o account set forth in the pleas of set-off herein are re-
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spectively the identical items set up, referred to and claimed in 
said equity cause.

“ If the court on inspection of said record and proceedings 
in said equity cause and of the record and proceedings of this 
cause shall be of opinion that the defendant herein may not 
set up in bar of the plaintiff’s action any of said items of set-off 
and counter claim as pleaded in this action, but is concluded by 
the proceedings and decree in said equity cause, then this court 
may enter judgment for the plaintiff in this action for the sum 
of $2712.81, with interest thereon from the 31st day of July, 
A. D. 1889, as claimed in his declaration herein, but if the 
court shall be of opinion that any of said items of set-off and 
counter claim may be set up in bar of the plaintiff’s action 
herein, then this cause shall be remanded to the docket for 
trial by jury. Both parties hereto reserve the right of appeal 
or by writ of error from the judgment of this court or of any 
court of review passing hereon, and also any other remedy 
which they may by law be entitled to.”

Upon this stipulation in connection with the record in the 
equity suit, the Supreme Court held that the defendant Cum-
mings could not in this action set up in bar to plaintiff’s action 
any of the items of set-off attached to his plea, and therefore 
judgment was rendered for the plaintiff for the amount claimed 
by him. On appeal to the Court of Appeals the judgment was 
reversed, and a new trial granted, Mr. Chief Justice Alvey dis-
senting.

JZr. Clarence A. Brandenburg for petitioner.

Hr. Holmes Conrad opposing. Hr. Franklin H. Hockey 
was on his brief.

Me . Justi ce  Peckham , after making the above statement of 
facts, delivered the opinion of the court.

A perusal of the record in this case demonstrates at least 
how conservative Congress has heretofore been in relation 
the adoption of any amendment of the law relating to p ea
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and procedure in the District of Columbia. The last of the se-
ries of pleadings herein by which the question of the validity 
of the defence of res ad judicata was finally brought before the 
court is denominated “ defendant’s joinder of issue on plaintiff’s 
second sur-rejoinder to defendant’s fourth rejoinder to plain-
tiff’s third replication.” Replications, rejoinders, sur-rejoinders, 
rebutters, sur-rebutters and demurrers abound, and they all 
seem to have been regarded as properly filed for the purpose of 
presenting the question whether the decree in the equity case 
was res adjudicata or not. In reading these pleadings we seem 
to be transported back to the days when the practice of the spe-
cial pleader had become a science by itself. In spite of the 
pleadings, however, the question before us is a simple one.

The plaintiff brought this action to recover from the defend-
ant a certain amount of money alleged to be due on an account 
stated between the parties. The defendant, before pleading in 
the action, commenced a suit in equity for an accounting be-
tween himself as complainant and the defendant in the equity 
suit in relation to all partnership matters, and, as a part of the 
relief, prayed the cancellation of a written assignment made 
by complainant of his interest in the inspector cases of the part-
nership to the defendant, procured, as complainant alleged, by 
fraud. It was alleged that the items of the claim of Baker, 
tbe plaintiff in this action, arose out of the partnership transac-
tions, and they were included in the issue made in the equity 
suit. There was a full hearing in that suit in regard to all 
t e matters between the parties, including those arising in this 
action. At the end of the hearing the trial court entered a 
ecree in favor of the complainant for over $30,000, after de- 
ucting the amount claimed against him by the plaintiff herein.

at decree was affirmed by the Court of Appeals, but upon 
appeal here both decrees were reversed and the cause remanded 
0 e lower court with instructions to dismiss the bill. The 

court, upon the receipt of the mandate, did dismiss the bill with 
c°s s. The plaintiff in this action then proceeded with his case 

11 set up, by leave of the court, the decree in the equity suit 
th f judication of all the matters relating to the validity of 

e endant s set-off to his demand, and the question is, Shall
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the adjudication be treated as conclusive upon those matters, or 
shall the inquiry be again entered upon as to the facts upon 
which the set-off rests ?

Stated generally and without detail, the theory of the law is 
that matters which have once been fully investigated between 
the parties and determined by the court shall not be again con-
tested, and that the judgment of the court upon matters thus 
determined shall be conclusive on the parties and never subject 
to further inquiry. The whole doctrine has been lately gone 
over in this court in Southern Pacific Railroad Company v. 
United States, 168 U. S. 1, and the law in regard to it is so well 
settled that other citations are not required. The question is 
not what the doctrine is, but does it apply to the particular case?

We have to inquire, therefore, whether the decree in the 
equity suit did cover and conclude the matters in difference, 
regarding the defendant’s set-off in this action ? If it did, that 
decree must be treated as conclusive, and the judgment of the 
court below refusing to give that character to it must be re-
versed.

It appears by the stipulation between the parties that the 
several items of account set forth in the defendant’s plea of set-
off in this action are respectively the identical items set up, re-
ferred to and claimed by complainant in the equity cause. The 
record in the equity cause is made a part of the record herein, 
and the facts upon which the complainant proceeded are set 
forth in the report of that case in this court, already referr 
to. The mandate from this court in that case, which by stipu-
lation of counsel has been included in the record herein, sets 
forth our decree, which reversed the decree of the Court of p 
peals with costs, and ordered that the cause be remand 
that court with directions to set aside the decree of the u 
preme Court of the District of Columbia, and to renialL^ e 
cause to that court with instructions to dismiss the bill. ere 
was added the usual formula directing that such further pro-
ceedings be had in the cause in conformity with the °Pin1^ 
and decree of this court as ought to be had, etc. The proce 
ings, however, which were thus directed to be taken were simP 
to reverse the judgment of the lower court and to dismiss
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bill. It was not a conditional dismissal, without prejudice, or 
words to that effect, but a general one. A dismissal of the bill 
under such directions is presumed to be upon the merits, unless 
it be otherwise stated in the decree of dismissal. Walden v. 
Bodley, 14 Pet. 156, 161; Hughes n . United States, 4 Wall. 
232, 237; Durant v. Essex Company, 7 Wall. 107; Bigelow v. 
Winsor, 1 Gray, 299, 301; Foote n . Gibbs, 1 Gray, 412; Coop. 

Eq. PL 270 ; 1 Herman on Estoppel, secs. 151, 152.
It cannot be disputed that if the bill had been dismissed upon 

the merits it would be conclusive against the right of the de-
fendant in this action to set up in bar of plaintiff’s recovery 
any of the items of set-off and counter claim pleaded by defend-
ant. He contends, however, that for the purpose of determin-
ing the ground upon which the bill was dismissed, it is proper 
to resort to the opinion of the court, even though the record 
show an absolute dismissal, and that the opinion in this case 
shows the bill was not dismissed upon the merits, but only be-
cause of his (complainant’s) laches in seeking the aid of a court 
of equity to set aside and cancel the written assignment made 
by the defendant herein to the plaintiff, and which, as the de-
fendant alleges, was procured by fraud; that when relief was 
denied on the ground of such laches, the only effect of the de-
nial and the consequent dismissal of the bill was to leave the 
complainant at full liberty to fight out the issue of fraud in this 
action.

We do not think this is a correct statement of the case, 
ssuming that defendant is right in his contention that he can 

ook at the opinion for the ground of dismissal, we think it 
appears therefrom that the bill was in truth dismissed upon its 
merits. The court really went into an elaborate examination 
0 t e status of the complainant in the equity case with refer-
ence to his claim of right to avail himself of the alleged fraud, 
not only in respect to his laches technically so-called, but also 

reoar(I to his affirmative treatment of the defendant after 
e a , as this court decided, acquired full knowledge of all the 
acts which constituted what he claimed to be the fraud in the 
ase. After he had acquired such knowledge, the complainant 
e erately decided to, and did, procure the defendant’s check
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for $15,000 or substitutes therefor which he had himself taken, 
(the consideration given complainant for the sale) to be cashed, 
and complainant used the money for his own purposes. Not 
only laches on the part of the complainant formed the bar to 
the maintenance of the equity suit, but, as the court held, it was 
his whole conduct relative to the transaction after it had been 
completed, and his affirmance of the contract that precluded 
any right on his part to recover for any alleged fraud. His 
right to recover at all, upon the facts as found by the court from 
the evidence, was passed upon and decided.

Some expressions may be found in the opinion tending to 
show that the court was proceeding upon the ground merely of 
the complainant’s laches in failing to resort early enough to the 
court for relief. But an examination of the whole of the opin-
ion wiH show that the court was not confining itself to any 
such narrow ground, and on the contrary was examining the 
whole conduct of complainant, both his omissions and his affirm-
ative and positive acts, for the purpose of determining whether 
the complainant had any cause of action against the defendant. 
For the purpose of such examination we make copious extracts 
from that opinion. After a full statement of the case the opin-
ion, as reported in 169 U. S. at page 196, proceeds as follows:

“ The controverted issue arising from the foregoing unques-
tioned facts is this:

“ Cummings claims that he did not derive knowledge of the 
fraud he complains of from the matters just stated; whilst Baker 
asserts that if the fraud in the purchase complained of by Cum-
mings had existed, full knowledge thereof was conveyed to 
Cummings by the facts above stated, and that the silence of the 
latter and his inaction for years, and until Baker had made claim 
for money and stated his intention to dissolve partnership, not 
only establishes the want of foundation for Cummings asser-
tion that there was misrepresentation and fraud in the sale, u 
also makes clear the fact that the right to make such claim 
was barred, both by limitations and laches, when the deman 
of Cummings was actually preferred.

“ It results from the foregoing that the facts as to the con 
troverted matters are embraced in a narrow compass, an a
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the whole case really resolves itself into two issues: 1st. Does 
the proof establish that the purchase and sale in question was 
as claimed by Cummings, or as asserted by Baker ? In that 
question is necessarily embraced the further one of whether 
Cummings, at the time of the sale, had actual knowledge of the 
fraudulent representations claimed to have been made by Baker. 
This is, in terms, included, because it would be impossible in 
reason to declare that one had been deluded or deceived by 
misrepresentations into entering into a contract if he had actual 
knowledge when the contract was made that the alleged induc-
ing representations were false. 2d. Conceding that Cummings 
was misled by the fraudulent representations of Baker as alleged, 
did he immediately after the sale, and before the collection by 
him of the cash consideration of the sale, discover that the rep-
resentations were untrue, and thereby become aware that he 
had been grossly deceived and defrauded, and did he, with such 
knowledge, say nothing about the matter, collect the cash con-
sideration, remain silent, and continue in partnership with Baker, 
occupying the same office for years, and only assert that he had 
been deceived when a dissolution of the partnership was threat-
ened, and he was pressed to pay a sum which Baker claimed 
Cummings owed him ? This latter inquiry assumes a twofold 
aspect, for although in the bill, in the opinions below, and in 
the argument at bar, the efficient misrepresentation, which it is 
asserted rendered the assignment void, was the fraudulent state-
ment as to the sum of the fees on the claims then allowed and 
appropriated for, nevertheless it is also, as we have seen, asserted 
m the bill and contended in argument that there was a mis-
representation as to the pending claims not yet acted upon by 

e Department, and which were then unappropriated for by

We will defer an examination of the testimony as to the 
existence of the fraud and misrepresentation complained of un- 

1 we ave passed on the charge that, if there was fraud and 
^representation, Cummings had full knowledge thereof im- 

me lately after the sale. We adopt this order of consideration 
wh^lT ^'0Un(^ ^hat suc^ was the case, the question

er the fraud originally existed will become immaterial,
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in view of the defences of limitation and laches. Moreover, in 
reviewing the question of knowledge, we will do so in the order 
stated, that is, first, discovery of the alleged fraud and misrep-
resentation as to the amount of fees collected and in process of 
collection from claims appropriated for at the time of the sale; 
and, second, discovery of the misrepresentation as to the amount 
of pending claims from which further fees were expected. 
Here, also, it is to be premised that if the first proposition be 
found to be well taken, an examination of the second will be 
wholly unnecessary. This, obviously, is the case, for, as the 
statute of limitations began to run from the time when suit 
might have been brought to annul the sale, it results that the 
discovery of the falsity of any material and fraudulent repre-
sentation by which the sale had been induced, gave rise to the 
right to commence an action to rescind, and therefore fixed 
the period when the statute of limitations commenced its 
course.”

And again on page 206:
’ “ Our conclusion is, that the evidence not only clearly but 
beyond all question or dispute overwhelmingly shows that if 
the false representations as to the earned fees wrere made as 
alleged, there was entire knowledge thereof by Cummings. 
And, for reasons heretofore stated, this conclusion renders un-
necessary any inquiry into the question of when Cummings dis-
covered the falsity of the alleged representations as to the 
amount of pending claims. . . . That Cummings might at 
his election have pursued a remedy for the alleged fraud in a 
court of law is obvious. And it is equally clear that such rem 
edy at law, by action on the case predicated on the facts as 
deceit and fraud, which are alleged in the bill now before us, 
would have been barred in three years from the discovery o 
the fraud under the Statute of Limitations of Maryland of 1 , 
c. 23, s. 2, in force in the District of Columbia. 1 Kilty s ta 
utes, 111; Comp. Laws Dist. Col. c. 42, s. 6, p. 360. It ence 
follows, irrespective of the equitable doctrine of laches, 
the relief which the bill seeks to obtain ought not to be a owe 
by a court of equity. . .

“ Apart, however, from the bar of the statute of limita io ,
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the facts as to the full knowledge of the fraud, if any existed, 
by Cummings more than three years before the filing of his 
bill, and his conduct after he obtained it, his permitting Baker 
to go on and prosecute the claims as if they were his own, de-
bars Cummings from invoking a court of conscience to put him 
in a much better position than he could possibly have occupied 
if he had spoken and asserted his rights in due season.

“ There cannot be a doubt that the right existed in Baker to 
have dissolved the partnership at any time. If this right on his 
part had been exercised, Cummings would not have been in a 
position to have availed himself of the labors of Baker in 
prosecuting the future claims to a successful culmination, and 
would not therefore have been a participant in the profits aris-
ing therefrom. If with a full knowledge of the fraud Cum-
mings chose to remain silent, to permit Baker to go on with 
the prosecution of the claims, to incur the expenditure of time 
and labor not only in the cases in which he was successful but 
in the cases in which he failed, Cummings cannot in conscience 
be allowed to reap the rewards which he could not possibly have 
obtained had he spoken with reasonable promptness, when the 
knowledge of the fraud, if it existed, was brought home to him 
in the most pointed and unequivocal way.”

And the court winds up the opinion with the following re-
mark :

‘Because we rest our conclusions upon the application of the 
bar of the statute and the laches of Cummings, we must not be 
considered as intimating that we conclude that there was either 
clear and convincing proof, or even a preponderance of proof, 
that the sale was as claimed by Cummings.”

From this last extract it seems to be clear that the court had 
m fact examined the evidence as to the alleged fraud and had 
concluded it was not proved. The result of the whole opinion 
is to say in substance that while we have read the evidence in 

e case and do not think there is even a preponderance of it 
ln ayor of a finding of fraud, yet notwithstanding that fact 
We will place our judgment upon the ground that the evidence 
s ows the complainant has himself so acted in the case, both by 

s neglect and, among other things, by his drawing the money
VOL. CLXXXI—9
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on the check, that he has affirmed the contract after he knew 
all the facts upon which he now founds his allegation of fraud; 
that he has waived the fraud and all benefit that he might other-
wise have urged by reason of it. A waiver of all right to ques-
tion the validity of a contract may be founded upon the claiming 
and acceptance of a benefit under it after full knowledge of all 
the facts. 2 Pom. Eq. Juris. 2d ed. sec. 897, and cases cited in 
note 1. From all this we think no other conclusion is accurate 
than to say the decision of this court was based upon the merits 
of the case within the meaning of that expression when used to 
distinguish a decision of the court upon the merits from a deci-
sion based upon a lack of jurisdiction or defect of parties or any-
thing of that nature. Here there-was no lack of jurisdiction, 
the parties were before the court, and full power to grant re-
lief entirely commensurate with the plaintiff’s rights existed 
in the court. It is therefore incorrect to say that by the dis-
missal of the complainant’s bill he has simply been remitted to 
his less effective remedy at law. This is to ignore the weight 
and effect of the opinion upon the matters just discussed and 
to open for another contention a subject which we think the 
decree in the equity case has closed for all time. It cannot be 
that after the determination of an investigation such as has 
been had in the equity case, and the entry of a decree thereon 
dismissing the bill, the matter can again be opened for contest 
in this action at law.

For these reasons, we think the judgment of the Court of Ap-
peals of the District of Columbia should be reversed a. 
the case remanded to that court with instructions , to rein-
state the judgment of the Supreme Court of the District in 
favor of the plaintiff, and it is so ordered.

Mr . Justi ce  Brew er  did not hear the argument and took no 
part in the decision of this case.
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WERLING v, INGERSOLL.

ERROR TO THE SUPREME COURT OF THE STATE OF ILLINOIS.

No. 168. Argued and submitted March 6, 1901.—Decided April 15,1901.

When Congress, under the act of March 2, 1827, granted to the State of 
Illinois alternate sections of land throughout the whole length of the 
public domain, in aid of the construction of a canal to connect the waters 
of the Illinois River with those of Lake Michigan, it also granted by im-
plication the right of way through reserved sections; but this implication 
would not extend to ninety feet on each side.

The State of Illinois never took title to a strip of land ninety feet wide on 
each side of the route of that canal through the public lands, so far as 
related to the sections reserved to the United States by the act of March 2, 
1827.

The State, in constructing the canal, proceeded under that act, filed its map 
thereunder, and constructed the canal with reference thereto.

The  plaintiffs in error have brought this case here to review 
the final judgment of the Supreme Court of the State of Illi-
nois affirming the judgment of the circuit court of La Salle 
County in favor of the defendants in error (plaintiffs below) in 
an action of trespass involving the title to lands in that county 
on the south side of the Illinois and Michigan Canal. The action 
was brought for the purpose of testing the title and was tried 
by the court upon an agreed statement of facts, a jury being 
waived. It appears from this statement that the plaintiffs in 
error are the agents of the State of Illinois and acted as such 

down and removing the fence hereinafter spoken of.
e Illinois and Michigan Canal is owned by the State of Illi-

nois and runs in a direction northeast and southwest through 
section 10, township 33 north, range 3 east, in La Salle County, 

nois. The lands in question are in this section, which was 
one of the sections of land reserved to the United States under 

e act of Congress approved March 2, 1827, hereinafter men-
tioned.

he plaintiffs in error claim that the State of Illinois owns a 
8 nP of land through that section on the south side of the canal,
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ninety feet in width, contiguous to such south side. The de-
fendants in error claim that the land which is owned by the 
State south of the canal is bounded on the south by a line seven-
teen instead of ninety feet south of the canal line; or in other 
words, they claim that the north line of their land runs up to 
within seventeen feet of the south side of the canal. The own-
ership of the land between these points from seventeen to ninety 
feet south of the canal is disputed, the plaintiffs in error claim-
ing it for the State and the defendants in error claiming it for 
Mrs. Ingersoll, one of the defendants in error, who has had 
possession of the land for more than twenty years prior to No-
vember, 1897, and had prior to that time erected a fence on the 
line she claimed as her north line. This seventeen feet strip it 
would seem has been occupied by the tow path.

In order to test the question of title the plaintiffs in error, 
acting for the State, removed this fence, and thereupon the de-
fendants in error sued them in trespass, claiming the fence was 
on their line and was their property. The question depends 
upon the construction of two acts of Congress in connection 
with the action of the state authorities in relation thereto. 
They are (1) the act of March 30,1822, chapter 14; and (2) the 
act of March 2,1827, chapter 51. They are, so far as is material, 
set forth in the margin.1 

1 Act of March 30, 1822. Chap. XIV, 3 Stat. 659.
An  Act  to authorize the State of Illinois to open a canal through the p 

lie lands, to connect the Illinois River with Lake Michigan.
Be. it enacted by the Senate and House of Representatives of the. United 

States of America in Congress assembled, That the State of I inois e, 
is hereby, authorized to survey and mark, through the pu ic an s 
United States, the route of the canal connecting the Illinois Kiver^‘ f 
southern bend of Lake Michigan; and ninety feet of lan on ea 
said canal shall be forever reserved from any sale to be ma e y i f 
States, except in the cases hereinafter provided for, an e u 
forever shall be, and the same is hereby, vested in the said bta e 
and for no other purpose whatever; on condition, however, a i 
State does not survey and direct by law said canal to be opene > r8
a complete map thereof to the Treasury Department, wi nn ,
from and after the passing of this act; or if the said cana e °° und 
suitable for navigation, within twelve years theieafter, or > 
shall ever cease to be occupied by, and used for, a cana , sui
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The plaintiffs in error claim that the title to the strip of land 
ninety feet wide through section 10 passed to the State by vir-
tue of the act of 1822, while the defendants in error claim that 
the act of 1827 takes the place of the act of 1822, as to the grant 
of lands, and that under the act of 1827 every alternate section 
of the land along the line of the canal was reserved to the United 
States, and it is agreed that section 10 was among the sections 
so reserved.

gation; the reservation and grant hereby made shall be void and of none 
effect. . . .

Sec . 2. And be it further enacted, That every section of land through 
which said canal route may pass, shall be, and the same is hereby, reserved 
from future sale, until hereafter specially directed by law; and the said 
State is hereby authorized and permitted, without waste, to use any mate-
rials on the public lands adjacent to said canal, that may be necessary for 
its construction.

Act of March 2, 1827. Chap. LI, 4 Stat. 234.
An  Act  to grant a quantity of land to the State of Illinois, for the purpose 

of aiding in opening a canal to connect the waters of the Illinois River 
with those of Lake Michigan.
Be xt enacted by the Senate and House of Representatives of the United 

Mates of America in Congress assembled, That there be, and hereby is, 
gi anted to the State of Illinois, for the purpose of aiding the said State in 
opening a canal to unite the waters of the Illinois River with those of Lake

C, a quality of land equal to one-half of five sections in width, on 
Stat * ? Said Cana1’ and reserving each alternate section to the United 
dir® f ’ ° selected the Commissioner of the Land Office, under the 
to th 10th° ^le ^res’dent °f the United States, from one end of said canal 
islatn 0 and tlle 8aid lands sball be subject to the disposal of the leg- 

Sec *̂ 0 a 6 Sa ^d f°r the purpose aforesaid, and no other. . . . 
canal ch ii fwrth(ir enacted, That, so soon as the route of the said 
of the C" be 10Cated and aSreed on by the said State, it shall be the duty 
or shall ?Jern°r thereof, or such other person or persons as may have been, 
canal to ^6r ^e’ au^borized to superintend the construction of said 
State*willl XamU1>e a°d ascer^a*n the particular sections to which the said 
to tliA 1 en ®d» under the provisions of this act, and report the same

Sec  3 4 dV the Treasury of the United States.
of the loo-i 6 enacted, That the said State under the authority
have nownr + Ure.? erieo^’ after the selection shall have been so made, shall 
t° give a titi° ?°nvey ^le whole, or any part of the said land, and 
whole or any part tffi Sim^e ^erefor, to whomsoever shall purchase the
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After the passage of the act of Congress of 1822 the General 
Assembly of the State of Illinois on February 14,1823, passed 
an act in which provision was made for the appointment of a 
board of commissioners to consider, devise and adopt such meas-
ures as might be requisite to effect a connection by a canal and 
locks between the navigable waters of Illinois River and Lake 
Michigan. It was made the duty of these commissioners to 
cause that part of the territory of the State which may lie open 
or contiguous to the probable courses and ranges of the canal to 
be explored and examined for the purpose of fixing and deter-
mining the most proper and eligible route for the same, and to 
cause all necessary surveys, etc., to be made, and to make cal-
culations and estimates of the cost, and to make a plain and 
comprehensive report of all their proceedings under the act to 
the General Assembly of the State at the commencement of 
the next session.

On January 18, 1825, the General Assembly of the State 
amended a prior act, and appropriated about two thousand 
dollars for the payment of the actual expenditures made and 
liabilities incurred by the canal commissioners appointed under 
the act of 1823. On January 17, 1825, the General Assembly 
incorporated the Illinois and Michigan Canal Company, and 
provided that the officers should obtain subscriptions to the 
stock, which should amount to a million dollars, and in a con-
venient time thereafter, and after ten per centum of the capita 
stock should have been paid in, the commissioners should pro-
ceed to construct a canal to connect the waters of the Illinois 
River and Lake Michigan, and the corporation was directe to 
proceed as rapidly to the completion of that object as mig 
be deemed practicable and expedient, having in view the 1 
mate permanency of the work and the facility and safety o 
the communications. The size of the canal which the 
had in contemplation is shown by reference to the fifth section 
of the act, wherein it is provided that the canal shall e o 
width of forty feet at the summit, twenty-eight at the o om, 
and of sufficient depth to contain water at least four feet eep 
There is nothing in the record to show that these dimension
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were ever altered, although the act was repealed the next year, 
January 20,1826.

In the preamble of the repealing act it was stated that the 
corporation had not performed any act by which the right of 
the General Assembly to repeal its charter could be taken away, 
and it was stated that it was believed that the highly important 
object of the act referred to could be promoted with greater 
advantage to the public by having the contemplated canal con-
structed under the direction of the State, and therefore the act 
of incorporation was repealed.

The Governor of the State was directed by the second section 
of the repealing act to endeavor to ascertain the best terms on 
which loans could be obtained on behalf of the State for the 
purpose of constructing the canal and to report the same to the 
General Assembly at its next session.

Pursuant to such direction, and on December 5, 1826, the 
Governor reported that capitalists were reluctant to commit 
themselves to any specific terms on which they would be will-
ing to make a loan, but from the best information which he had 
received it was confidently believed that if Congress would 
make a liberal grant of land there would be no difficulty on 
the part of the State in obtaining a loan at six per centum, and 
the Governor suggested the propriety of adopting measures at 
that session to commence the work, predicated upon a liberal 
grant of land by Congress, which it was expected that body 
would make. The General Assembly at the same session adopted 
a memorial to Congress, in which it asked for a grant of land 
belonging to the United States for the purpose of aiding the 
construction of the canal, and in this memorial the following 
language was used:

lour memorialists have caused the route to be explored 
and estimates to be made of the probable expense of the work; 
rom which it appears that the cost of constructing the canal 

wi not be less than $600,000, and may possibly amount to
00,000. To the end, therefore, that your memorialists may 

e enabled to commence and complete this great and useful 
WOr we pray your honorable body to grant to this State the 
respective townships of land through which the contemplated
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canal may pass, the avails of which to be appropriated exclu-
sively to the construction of said canal upon such terms and 
conditions as to your honorable body may seem proper.”

Congress on March 2,1827, passed the act already set forth. 
On January 22,1829, the General Assembly passed an act provid-
ing for the construction of the Illinois and Michigan Canal, and 
for the appointment of commissioners to effect that object. By 
the fifth section the canal commissioners were directed to cause 
“ those parts of the territory of this State which is upon or con-
tiguous to the probable course or range of said canal to be ex-
plored and examined for the purpose of fixing and determining 
the most popular and eligible route for the same; . . • and 
as soon thereafter as they may be able to command sufficient 
funds and deem it expedient, shall commence the work of open-
ing a canal, and constructing locks, aqueducts and dams and 
embankments, to effect a navigable communication between 
Lake Michigan and the Illinois River.”

By the sixth section the canal commissioners were directed 
as soon as practicable, and in conjunction with the authorities 
of the Government, to select alternate sections of land granted 
to the State by the act of Congress of 1827, and when the selec-
tion was made it was provided by section seven that the com-
missioners should proceed to sell the lands thus selected and to 
make returns of the proceeds of such sale to the auditor of 
public accounts.

On September 23,1829, the canal commissioners obtained from 
the secretary of state of the State of Illinois a map of the proposed 
route of the canal which had been made by J. Post and R. Pau, 
in the years 1823 and 1824, when proceeding under the act o 
Congress of 1822 and the state statute of 1823. This map was 
obtained for the purpose of using the same in aid of their wor 
of examining and locating the canal route from Lake Michigan 
to the Illinois River, but the duty of determining and adopting 
a route rested with the commissioners appointed under this sta 
act of 1829, no route having up to that time been adopted.

During the years 1823 and 1824 the State through its a ve 
named engineers, Post and Paul, had surveyed and mar e 
through the public lands of the United States the route o
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canal “ connecting the Illinois River with the southern bend of 
Lake Michigan,^ though it did not return a map thereof to the 
Treasury Department within three years from March 30,1822; 
but some time between December 25 and the end of the year 
1829 the State did return to the Treasury Department of the 
United States “ a complete map of the route of the canal con-
necting the Illinois River with Lake Michigan.” The map filed 
in 1829 is known as the Thompson map, and is the first and only 
one, so far as the record shows, ever filed with the Treasury De-
partment. It was filed in December, 1829, under the provi-
sions of the act of 1827. This fact appears from the certificate 
of the Commissioner of the General Land Office, and also from 
that of the secretary of the canal commissioners of the State. 
Both officials assert that the map was filed “ under the provi-
sions of the act of Congress approved March 2,1827.” The gen-
eral route is said to agree in substance with that laid down on 
the map made by Messrs. Paul and Post.

The State commenced the construction of the canal in the 
year 1837, and completed it in 1847j upon the route as shown 
by the Thompson map filed in the Treasury Department.

Mr. Howard M. Snapp for plaintiffs in error.

Mr. William M. Springer, for defendants in error, submitted 
on his brief.

Mr . Justic e  Peckha m , after making the above statement of 
tacts, delivered the opinion of the court.

The plaintiffs in error claim that upon the passage of the 
above mentioned act of Congress of 1822 the State of Illinois 
fT f1 became vested with the title to a strip of land ninety

6 On eac^ side of the route of the canal through the 
Illi ^n^ed States from Lake Michigan to the
no^u 1Ver’an<^ ^at ^le act Congress of March 2,1827, did 
or t°r m any.way affect the provisions of the act of 1822 
the q,e away the title which they claim had already vested in 

e upon the passage of that act; that although the title
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to any specific portion of land under the act 1822 was in the 
nature of a float until the route of the canal was surveyed and 
adopted and a map thereof made and filed in the Treasury De-
partment, yet when that was done the title to the ninety feet 
on each side of the canal was vested in the State as of the date 
of the passage of the act.

The various land grants made by Congress to railroads are 
cited for the purpose of showing that the act of 1822 constituted 
a grant of lands in praesenti and absolute in character, although 
to be thereafter identified by future action. Schulenberg v. 
Harriman, 21 Wall. 44; Leavenworth, Lawrence &c. Railroad 
n . United States, 92 U. S. 733, 741; Railroad Company v. BMr 
win, 103 U. S. 426; United States v. Southern Pacific Railroad 
Company, 146 U. S. 570 ; 146 U. S. 615 ; 168 U. S. 1.

The language of the act of 1822, it will be observed, is some-
what peculiar and differs from that generally used in the land 
grants to railroads, which usually contain the expression that 
“ there be and is hereby granted ” to the railroad companies 
the lands mentioned, or words of similar import. In this act 
it is provided that “ ninety feet of land on each side of said 
canal shall be forever reserved from any sale to be made by the 
United States except in cases hereinafter provided for, and the 
use thereof forever shall be and the same is hereby vested in the 
State for a canal, and for no other purpose whatever on condi-
tion, ... if said ground shall ever cease to be occupied by an 
used for a canal suitable for navigation, the reservation an 
grant hereby made shall be void and of none effect. . • •

By this language the strict technical title is not convey 
or vested in the State. It is simply a provision withdrawing 
from sale this strip of land and vesting the use of it for a cana, 
and for no other purpose whatever, in the State, with a con i 
tion that if not so used the reservation and grant are to be vol 
If proceedings had in fact been taken under this act, the rou 
surveyed and a map thereof made and filed in the Treasury 
part inent in compliance 'with the provisions of the act, t _ 
use of the land designated on the map so filed, for the purl 
mentioned in the act of 1822, would very likely have ves 
the State as of the date of such act. The action of the au o
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on the part of the State, after the passage of the act of 1827 and 
up to the filing of the map in 1829, shows, however, that it was 
the act of 1827 and not that of 1822 which was in their contem-
plation when the map was filed in the Treasury Department.

During 1823 and 1824 a route was surveyed and marked 
through the public lands of the United States for a canal con-
necting the Illinois River “ with the southern bend of Lake 
Michigan” but it does not appear that the route was ever 
adopted or that a map of such route was ever filed. The map 
which was filed in 1829 purported to show the route of a canal 
connecting the Illinois River with Lake Michigan, omitting the 
expression “ with the southern bend of Lake Michigan,” which 
latter description, it is said, would, if closely and technically 
followed, have taken the canal into the State of Indiana. The 
route of the canal laid out on the map filed did connect the 
canal with the waters of Lake Michigan in the State of Illinois, 
but not in terms with the southern bend of that lake. It is 
claimed, however, that the two descriptions, “the southern 
bend of Lake Michigan ” and “ the waters of Lake Michigan,” 
are substantially identical, and that the route of the canal as 
marked on the map of 1829 is in all material matters the same 
as that surveyed under the act of 1822. However this may be, 
it cannot be denied that between 1822 and the passage of the 
act of Congress in 1827 no route had been adopted for the canal 
and no work of construction had been commenced thereon, 
a though, as already stated, a route had been surveyed and 
marked, yet none had been adopted, and none was adopted 
until after the passage of the state act of January 22, 1829.

is appears by the fifth section of that act, in which the canal 
commissioners were authorized to explore, examine and deter- 
uune and fix upon the most proper and eligible route for a 
TdVhan^ cause maPs» surveys, profiles, etc., to be made,
? ereafter, when they deemed it expedient and funds could 
»^_S^CUre.(^’ they were authorized to commence the work of 

canal. The sixth section of the same act had 
to the selection of the land granted by the 

-of 1827.
e filing of a map with reference only to the act of 1827,

instructing the 
special reference 
Congressional ac
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specifying both the sections reserved to the United States and 
those granted to the State under that act, would not thereby 
fix and identify lands which had been mentioned but not 
identified, in a different and prior act, and which were not 
referred to in any way in the map filed under the act of 1827. 
No lines showing the boundary of a strip ninety feet wide on 
each side of the canal were ever placed on the map which was 
filed in the Treasury Department in 1829, the only map which 
was ever filed there. That map showed the proposed route 
and also the sections granted to the State and those reserved 
to the United States, and the right of way along the route 
would be taken to be for a canal of the proposed width as 
stated in the acts of the General Assembly, and which width 
was accepted and acquiesced in by Congress and the Govern-
ment.

It was not until 1848, eleven years after the work of con-
struction was commenced and a year after the completion of 
the canal, as is stated by counsel for plaintiffs in error in his 
brief, that a survey was made of the ninety feet strip on each 
side of the canal from one end to the other, and the lines of 
that survey marked on maps under the directions of the canal 
commissioners, and the maps and profiles of the survey filed in 
the office of the state canal commissioners, but not with the 
Commissioner of the General Land Office or in the Treasury 
Department at Washington. This action of the canal commis-
sioners was a mere ex parte assertion made by state officials 
upon their own maps, nearly twenty years after the filing o 
the map in the Treasury Department, indicating a possib e 
claim of right on behalf of the State, but never laid down on 
any map filed in Washington. .

The differences between the two acts in question and t eir 
inconsistent provisions are noticeable. That of 1822 provi es 
for the use of land through the whole of the public domain 
ninety feet wide on each side of the canal. That of the act o 
1827 grants a quantity of land equal to one half of five sections 
in width on each side of such canal, and reserves each alterna e 
section to the United States, etc. In the sections reserv , 
therefore, no title to or use of the ninety feet on each si e o
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the canal is given, while in the alternate sections not reserved 
to the United States the whole title is granted to the State. 
The third section of the act of 1827 gives power to sell and 
give title in fee to the land granted, while the act of 1822 grants 
no title, and provides for resuming possession of the land if at 
any time the same is not used for a canal. The filing of a map 
under the act of 1827 would clearly not be a fulfilment of the 
provisions as to the filing made in the act of 1822.

The Congressional act of 1827, nevertheless, implies by its 
language and subject-matter the consent of Congress to a right 
of way through the public lands, and the subsequent state act 
of 1829, in the eleventh section, showed the width of the canal 
contemplated, which was the same as the prior and repealed 
act of 1825 provides for. Of course, a towpath would be added. 
These two acts show the intention of the parties to proceed 
thereafter with reference to the act of 1827 and not under that 
of 1822. Work was not in fact commenced until in 1837.

When Congress under the act of 1827 granted the alternate 
sections to the State throughout the whole length of the public 
domain, in aid of the construction of the canal, it also granted 
by a plain implication the right of way through the reserved 
sections, for it cannot be presumed the Government was grant-
ing all these alternate sections to the State for the purpose 
avowed, and yet meant to withhold the right to pass through 
the sections reserved to the United States along the route of 
t e proposed canal. But the implication would not extend to 
t e ninety feet on each side. It would extend to the land nec-
essary to be used for the canal of the width contemplated, and 

at had been asserted in an act of the general assembly in 1825 
an was subsequently reiterated in another act of that body 
(1829). J

pon all the facts in the case it is plain that the act of 1822 
was mutually abandoned by the parties so far as concerned the 
riffh grant a^er the passage of the act of 1827, and that the 

d f ^lrouo^ tlie reserved sections was treated and re-
6 aS ^lnP^e<^ky granted by the latter act, under which the 

rger grant was made, and that the map was filed under that 
’ and none was ever filed under the act of 1822. The State
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never took title to the strip of land ninety feet wide on each 
side of the route of the canal through the public lands, so far 
as related to the sections reserved to the United States by the 
act of 1827, of which section ten herein involved was one.

It is not a question of forfeiture of the grant under the act 
of 1822. There was no forfeiture ; it was a mutual abandon-
ment of that act for the act of 1827. Taking all the facts into 
consideration, the State never acquired an absolute title to the 
ninety feet strip, as by the language of the act of 1822 the use 
only was granted, and it required a subsequent filing of a map 
as provided for in that act before the right to the use was ac-
quired and made definite and fixed as to any particular land, 
and before that time arrived the act of 1827 was passed, which 
was to a certain extent inconsistent with the former act, and 
the State in fact thenceforth proceeded under the later act and 
filed its map thereunder and constructed the canal with refer-
ence thereto.

We think the judgment of the Supreme Court of Illinois was 
right, and it is therefore

Affirmed.

ST. PAUL GAS LIGHT CO. v. ST. PAUL.

ERROR TO THE SUPREME COURT OF THE STATE OF MINNESOTA

No. 183. Argued March 21,1901.—Decided April 15,1901.

A by-law or ordinance of a municipal corporation may be such an e 
of legislative power, delegated by the legislature as a po itica s 
sion of the State, having all the force of law within the linn. 
municipality, that it may properly be considered as a law, wi 
meaning of the Constitution of the United States. rcement

In this case, as no legislative act is shown to exist, from t e eno 
of which an impairment of the obligations of such a contrac 
result, it follows that the record involves solely an interpre a io’ 
contract, and therefore presents no controversy within the jur 
of this court.
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The  charter of the St. Paul Gas Light Company was granted 
in 1856, and it expires in 1907. The corporation was em-
powered to construct a plant to supply the city of St. Paul and 
its inhabitants with illuminating gas. It may be assumed, for 
the purposes of the question arising on this record, that the 
corporation discharged its duties properly under its charter, 
and that from the time the charter became operative the com-
pany has lighted the city in accordance with the contracts 
made for that purpose from time to time with the municipal 
authorities. The charter did not purport to engage perma-
nently with the company for lighting the city, but provided 
for agreements to be entered into on that subject with the city 
for successive periods, and from the beginning of the charter 
the parties did so stipulate for a specified time, a new contract 
supervening upon the termination of an expired one. It may 
also be assumed for the purposes of this case that the rights 
which the corporation asserts on this record were not foreclosed 
by any of the contracts which it made, at different periods, 
with the city. The question which here arises concerns only 
section 9 of the charter, which is as follows:

“Seo . 9. That it shall be the duty of the St. Paul Gas Light 
Company to prosecute the works necessary to the lighting the 
t e whole city and suburbs with gas, and to lay their pipes in 
every and all directions, whenever the board of directors shall 

e satisfied that the expenses thereon shall be counterbalanced 
by the income accruing from the sales of gas. It shall also be 

eir duty to put the gas works into successful operation as 
soon as practicable: Provided, That whenever the corporation 
ot the city of St. Paul shall, by resolution of the board of alder-
men, irect lamps to be erected and lighted in the streets of 

e city, the company shall make contract therefor, and furnish 
provide, lay, set up and keep in good repair, at their own 

th#/561 exPense aiK^ charge, the street posts and lamps, and 
a P1?®8 and meters, all to be of the best quality of work 
comma<eria^ n°W use’ consideration whereof, the said 
Gas^iTr °f the °ity. Sha11 pay <luarterly to the Sb. Paul 
on th l& omPany an interest of eight per centum per annum 

e amount of the sum of the original cost of said street



144 OCTOBER TERM, 1900.

Statement of the Case.

lamps and lamp posts, gas meters and gas pipes, and the cost 
of laying and erecting the same. But said company shall not 
be bound to lay every pipe in such places where the proceeds 
from the sale of gas light would not be sufficient to defray the 
expenses of furnishing the same.”

Under the foregoing section the gas company, by direction 
of the city, constructed street lamps, and up to January 1,1897, 
they numbered 3362. The interest on the cost of these lamps, 
at the rate fixed by section 9, was regularly paid by the city 
up to January 1, 1897. About, or shortly after that date, in 
certain portions of the city, the use of electricity for lighting 
the streets was by direction of the municipality substituted for 
gas, and hence the street gas lamps in those portions of the city 
which were lighted by electricity were no longer used. It is 
fairly to be deduced from the record that either by its original 
charter or by amendments thereto the gas company was em-
powered to supply electricity as well as gas, and in virtue of 
this power it constructed an electrical plant and contracted 
with the city to supply the electric lights in those portions of 
the city where the use of gas had been dispensed with. The 
gas company asserted its right to recover from the city the in-
terest on the cost of placing in position the lamps, the use 
of which had been discontinued under the circumstances just 
above stated. The city denied its obligation to pay interest on 
account of the cost of these lamps. As the result of this is 
agreement the city, in 1897, passed the following ordinance.

“Resolved, That the St. Paul Gas Light Company be audit 
is hereby required forthwith to remove the gas street amp 
posts in that portion of the city now lighted by electric g 
under contract with said company, and which said lamps av 
been discontinued by order of the board of public works.

“Resolved, further, That the board of public works is here y 
required to transmit to the city comptroller a statement s o 
ing the number and location of said gas street lamp Pos s 
now in service in said electric light district above re erre 
and that from and after the passage of this resolution no in 
est be paid by the city of St. Paul to said St. Pau as
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Company on account of the cost of the purchase and equipment 
of said gas street lamp posts.”

Thereupon the gas company commenced this suit to recover 
the interest on the cost of the construction of the lamps referred 
to in the ordinance. Without going into unnecessary detail it 
is adequate to say that the complaint alleged that the city was 
obliged by section 9 of the charter of the company to pay the 
interest on the cost of the lamps, although they were no longer 
in use for lighting purposes. The ordinance of the city which 
we have reproduced was expressly referred to in the complaint, 
and it was therein alleged that the ordinance in legal purview 
amounted to action by the State impairing the obligations of 
the contract, embodied in section 9 of the charter, and was 
hence void because repugnant to the Constitution of the United 
States. After answer and due proceedings the case was de-
cided by the trial court in favor of the gas company. On ap-
peal the judgment of the trial court was reversed by the Supreme 
Court of Minnesota, and a final judgment was ordered against 
the gas company. To this judgment of the Supreme Court of 
the State this writ of error is prosecuted.

-36*.  F. W. M. Cutcheon for plaintiff in error. J/?. George 
C. Squires was on his brief.

-361. James E. Markham for defendant in error.

Mr . Just ice  White , after stating the case, delivered the opin-
ion of the court.

The Supreme Court of Minnesota held that the charter of the 
gas company did not impose on the city the obligation to pay 

e interest on the cost of constructing the lamps not used. Con- 
s ruing the whole charter, the court decided that, as it provided 
or contracts between the parties from time to time for the 

supp y of lights, the sole obligation imposed was that the in- 
h°n th* 3 ?os^ ^he instruction of the lamps should be 

la1 °n^ durine the time it was agreed that the
raps s ould be used and not during the life of the charter. We 

vol . clxxxi —10
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excerpt in the margin an extract from the opinion of the Supreme 
Court of Minnesota which more fully expresses the reasoning by 
which the court sustained the construction of the contract which 
was expounded.1

1 “ It seems to us that it would be unreasonable to hold that if at the in-
ception of the fifty years which this charter was to run the city had ordered 
such street lamps to be erected, had used them ten years under a contract 
for lighting the streets which expired at the end of that time, and then, on 
account of some such contingency, had ceased to light the streets with gas, 
the city would be bound to pay such compensation for maintaining and 
keeping in repair the street lamps, lamp posts, connecting pipes and meters 
for forty years more, and to permit them to incumber the streets for that 
length of time, although the city had not a particle of use for such street 
lamps during all of that time. Again, it would be unreasonable to hold 
that the city council might, under section 9, compel the gas company to 
erect street lamps, and then, after using them a month or a year, abandon 
the -use of gas for street lighting purposes, and thereby avoid all liability 
to pay any other compensation for the erection and use of the street lamps 
than eight per cent per annum, during such use, on the cost of erecting the 
same.

“ But we are of the opinion that section 9 does not give the council the 
right in its discretion to compel the erection of street lamps regardless of 
how long the city may use them, and without protecting the gas company 
by stipulating a length of time during which the city shall use them.

“ Section 9 provides that whenever the city ‘ by resolution of its board of 
aidermen directs lamps to be erected and lighted in the streets of the city, 
the gas company shall erect the same and keep them in repair; but, as we 
have seen, the city has no power under the charter to compel the streets to 
be lighted except by making for that purpose a contract voluntary as to 
both parties. When making such a contract the gas company can refuse to 
contract for lighting any street lamps except those already erected, an o- 
fore the city can compel the erection of more lamps it must first make a 
contract for lighting them. In making such a contract, the gas company 
can protect itself by insisting that such contract for lighting such new lamps 
shall cover a period of time of sufficient length that the eight per cent pe 
annum to be paid during that time will renumerate the gas company 
erecting the lamps. We are of the opinion that under these circumstan 
the charter does not require the city to pay such compensation for s re 
lamps which it is not under any contract to pay.

“ This, in our opinion, is the more reasonable and proper construe io 
the provision of the charter, and the one which should be adopte . 
therefore hold that the city is not liable for such compensation or s 
lamps after it has ceased the use of the same and abandoned the use o 
in lighting its streets.”
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Because the Supreme Court of Minnesota decided the contro-
versy solely upon its appreciation of the meaning of the original 
contract, it does not necessarily_follow that no Federal question 
is presented for decision. Where subsequent state legislation 
is asserted to be repugnant to the Constitution of the United 
States because such legislation impairs the obligations of a con-
tract, the power to determine whether there be such impairment 
imposes also on this court the duty, when necessary, to ascertain 
whether there was a contract and its import. And this, though 
it be in a given case, the state court has decided that there 
was no impairment either because the contract had never existed 
or because from an interpretation of its provisions it was found 
that the obligations which it is asserted were impaired, never 
arose. Houston <& Texas Central Rd. v. Texas, 177 U. S. 66, 
77, and cases cited. In cases of this nature, therefore, the ques-
tions to be considered are these: Was there a contract, and if 
yes, what obligations arose from it? and, Has there been state 
legislation impairing the contract obligations ? Abstractly 
speaking, the duty would be first in order to determine whether 
the contract existed and its true meaning, before ascertaining 
whether any obligations of the contract had been impaired by 
subsequent legislation. As, however, the authority to review 
t e judgment of the Supreme Court of Minnesota in this case, 
and in doing so to interpret the contract and enforce its obliga- 
lons, arises solely because of the assertion that the obligations 

0 e contract have been impaired by subsequent legislation, 
first consider whether, under any view which may be 

en ° the contract, there is shown on this record any act of 
6 which can be properly said to have impaired
o igations of the contract in the constitutional import of 

ese wor• That is to say, we propose first to consider, even
ir e conceded arguendo that the Supreme Court of the 

unnn^ nnesota erroneously decided that the contract relied 
cost nf n°+ lmPose ^ie duty on the city to pay interest on the 
been C°nS rUC^On the unused gas lamps, whether there has 
tractanJ^islntion impairing the obligation of such con- 
Statd rxf nr*  *S n°t Pretended that there is any law of the 

innesota by which the obligation of the contract was
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impaired, it is asserted that such consequence results from the 
ordinance adopted by the municipal council of the city of 
St. Paul, the text of which ordinance has been reproduced in the 
statement of the case.

It is no longer open to question that “ a by-law or ordinance 
of a municipal corporation may be such an exercise of legislative 
power delegated by the legislature to the corporation as a polit-
ical subdivision of the State, having all the force of law within 
the limits of the municipality, that it may properly be consid-
ered as a law, within the meaning of the article of the Constitu-
tion of the United States.” New Orleans Waterworks Co. v. 
Louisiana Sugar Refining Company, 125 U. S. 18,31; Hamilton 
Gas Light & Coke Company v. Hamilton City, 146 U. S. 258; 
Walla Walla v. Walla Walla Water Company, 172 U. S. 1.

Referring to the ordinance in question from the provisions of 
which it is alone contended the impairment of the contract arose, 
it will be seen that only two subjects are therein referred to, 
the first, a command by the city to the gas company to “ forth-
with remove the gas street lamp posts in that portion of the city 
now lighted by electric light under contract with the said com-
pany, which said lamps have been discontinued by order of the 
board of public works; ” and, second, a declaration on the part 
of the municipal council of St. Paul of its intention not there 
after to pay the gas company interest on the cost of construc-
tion of the lamps so directed to be removed. If then there e 
any subsequent legislation impairing the obligation of the con 
tract, it must arise from one or both of the provisions just re 
ferred to. Now, it is apparent that the command given y t ® 
city to the gas company to remove the unused gas lamp Pos 
from the streets in no way even tended to impair the obliga io , 
if any, resting on the city to pay interest on the cost o t e con 
struction of the lamp posts which were ordered to be remove 
since in any event, if the contract imposed the ob iga *on 
make such payment, the duty of the city to do so was e a 
lutely unaffected by the order to remove. That is to say, 
duty to pay was created by the contract, such o ^.10, . 
mained wholly untouched by the order of remova .
true, it results that the order to remove the unus amp
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cannot be treated as an impairment of the obligations of the 
contract without saying that such obligations were destroyed, 
although they were absolutely unaffected by the act which it is 
asserted brought about the impairment. And it will become at 
once manifest from a consideration of the remaining provision 
of the ordinance that the same result must follow. The other 
provision in question created no new right or imposed no new 
duty substantially antagonistic to the obligations of the contract, 
but simply expressed the purpose of the city not in the future 
to pay the interest on the cost of construction of the lamp posts 
which were ordered to be removed. That is to say, it was but 
a denial by the city of its obligation to pay, and a notice of its 
purpose to challenge in the future the existence of the duty to 
make such payment. This denial, whilst embodied in an or-
dinance, was no more efficacious than if it had been expressed 
in any other form, such as by way of answer filed on behalf of 
the city in a suit brought by the company against the city to 
enforce what it conceived to be its rights under the contract. 
When the substantial scope of this provision of the ordinance is 
thus clearly understood, it is seen that the contention here ad-
vanced of impairment of the obligations of the contract arising 
from this provision of the ordinance reduces itself at once to 
the proposition that wherever it is asserted on the one hand that 
a municipality is bound by a contract to perform a particular 
act and the municipality denies that it is liable under the con- 
ract to do so, thereby an impairment of the obligations of the 

contract arises in violation of the Constitution of the United 
ates. But this amounts only to the contention that every 

case involving a controversy concerning a municipal contract is 
ne o ederal cognizance, determinable ultimately in this court.

us to reduce the proposition to its ultimate conception is to 
demonstrate its error.
of StS pPgUed’ however, that, as under the charter of the city 
audit th comP^ro^er the city was empowered to 
annr • a^ms ^he Sas company as a prerequisite to the 
pav s by ^he ciby council of the necessary money to 
denriv^ aims’ therefore the ordinance, to the extent that it 

e comptroller of the power to audit, divested him
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of an attribute which he could otherwise have exercised on be-
half of the claim if he favored its payment, and hence the 
ordinance impaired the contract obligations. But it is not pre-
tended that the effect of the auditing by the comptroller would 
have been to authorize the payment of the claim, or indeed that 
it was anything but advisory ; since even after he had audited, 
the payment could not have been procured without the passage 
of an appropriation by the council for that purpose. A large 
number of cases were cited in the argument at bar, under the 
assumption that they sustain the proposition that wherever a 
mere denial of contract liability is made by a municipality, 
such denial is an impairment of the obligations of the contract, 
since it is a refusal to comply with the contract and hence is a 
disregard of the obligations which the contract created. We*  
do not stop to refer to all these cases thus relied upon, because 
we think it results from the statement of the proposition that 
it is without foundation. However, we briefly advert to a few 
of the cases to show how inapposite they are to the proposition 
which they are cited to maintain. Thus, in Hurray n . Charles-
ton, 96 U. S. 432, the decision which was under review had given 
effect to an ordinance of the city of Charleston deducting a sum 
of taxation from the bonds held by the complainant. In Walla 
Walla v. Walla Walla Water Company, 172 U. S. 1, the decision 
of the state court gave effect to a municipal ordinance which 
provided for the construction by the city of a new waterworks 
plant which was to become a competitor with the contracting 
company. In McCullough, n . Virginia, 172 U. S. 102, it was 
expressly held, although the state court had rested its decision 
on the ground that there was no contract, in view of the pre 
vious decisions of this court and of the state court, relating o 
the contract which was under consideration, that the necessary 
effect of the ruling was in substance to give effect to an ac o 
the legislature of Virginia, passed subsequent to the con rac , 
and which impaired its obligations. In Houston & Texas sn 
tral Railroad Co. v. Texas, 177 IT. S. 66, 74, this court, a 
ticing the fact that the state court had decided the case wi 
reference to the act of 1870 which the plaintiff in error [t e • 
road company] alleges to be an impairment of the con rac
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up by it in the pleadings,” said: “We think the judgment of 
the court did give effect to that act.” And the soundness of 
this conclusion the opinion then proceeded to demonstrate, it 
being apparent that the legislative act of impairment which 
the court found had been given effect to by the state decision 
was not a mere denial of liability, but amounted to an impair-
ment of the substantial rights conferred by the contract.

As it is apparent from the foregoing considerations that, even 
conceding the contract to be as contended for, no legislative act 
is shown to exist, from the enforcement of which an impairment 
of the obligations of the contract—within the purview of the 
Constitution—did or could result, it follows that the record in-
volves solely an interpretation of the contract, and, therefore, 
presents no controversy within the jurisdiction of this court.

Dismissed for want of jurisdiction.

CODLIN v. KOHLHAUSEN.

appeal  from  the  supreme  cou rt  of  the  TERRITORY OF NEW MEXICO.

No. 234. Argued and submitted April 11,1901.—Decided April 15,1901.

gment awarding a peremptory writ of mandamus directing the exe- 
_• .?°n ° ce5taiu county bonds for the construction of a courthouse and 
annoi^V?D* .rU rendered in October, 1897, the case taken on error to the 
been * e *ribunal in 1898> and affirmed in 1899, and the bonds having 
the m,114- 6 ttme’ ’ssued and sold and the building constructed, and 
aonellant^K C1t1S’ Wh° Were the ori£iual respondents below, and are 
the Ving gOne Out of offlce before this appeal taken,
tj  S A-, 18 ° °Pinion that the rule approved in Mills v. Green, 159

• o. o&l, and in cases there cited, should be applied.

courtTI0N t0 dlsmiss' The case is stated in the opinion of the

An<l™us A. Jones for the motion.

A*.  R, R Twitchell opposing, submitted on his brief.
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The  Chief  Justi ce  : This was a petition filed by appellees in 
the District Court for Colfax County, New Mexico, praying 
for a writ of mandamus directed to Codlin, chairman, and Sa-
lazar, clerk, of the Board of County Commissioners of the 
county of Colfax, commanding them to officially sign and exe-
cute certain bonds and deliver them to the designated agent of 
the county for sale, for the construction of a courthouse and 
jail-

The alternative writ of mandamus was issued and due return 
made, whereupon, and after hearing, the District Court or-
dered the peremptory writ to issue, which was done, and the 
writ served, October 23, 1897.

The case was carried on error to the Supreme Court of the 
Territory in June, 1898, and it appears from an affidavit in that 
court that the mandate of the District Court was obeyed and 
the bonds issued and sold ; and from an affidavit in this court 
that the proceeds were used in the construction of the court-
house and jail, which were completed on or about January 1, 
1899. That affidavit also states that Codlin ceased to be chair-
man or a member of the Board of County Commissioners in 
January, 1899, and that Salazar ceased to be clerk during or 
prior to March, 1899.

The Territorial Supreme Court affirmed the judgment of the 
District Court, August 28, 1899. 9 N. Mex. 565. An appeal 
from the judgment of affirmance to this court was allowed 
January 2, 1900, and the record filed here March 28.

We think the cause comes within the rule applied in Mills v. 
Green, 159 U. S. 651, 653, and cases cited, and the order must 
be

Appeal dismissed without costs to either party.
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NEW ORLEANS v. EMSHEIMER.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE 

EASTERN DISTRICT OF LOUISIANA.

No. 337. Submitted December 10,1900.—Decided April 15,1901.

Where a bill in equity was demurred to on the ground that the Circuit 
Court had no jurisdiction as such, and also on the ground that the rem-
edy was at law, and the demurrer was sustained and the bill dismissed 
on the latter ground, without prejudice to an action at law, the city of 
New Orleans, defendant below, was not aggrieved in a legal sense by its 
own success, and cannot bring the decree in its favor here on a certificate 
of jurisdiction.

This  was a motion to dismiss or affirm. It was submitted 
on the 10th of December, 1900. On the 17th of that month, 
the consideration was ordered to be postponed until the record 
should be printed, or so much thereof as would enable the court 
to act understandingly without referring to the transcript.

Mr. Richard De Grayjn. behalf of Mr. J. D. Rouse, and Mr. 
William Grant submitted in support of the motion.

Mr. Samuel L. Gilmore, Mr. Frank B. Thomas and Mr. 
Branch K. Miller submitted in opposition.

The  Chief  Justi ce  : Emsheimer filed his bill against the city 
o New Orleans, on behalf of himself and others similarly situ-
ated, in the Circuit Court for the Eastern District of Louisiana, 
seeking to collect certain certificates of indebtedness issued by 

e Board of Metropolitan Police of New Orleans through an 
accounting; to which the city demurred on the grounds that 

e Circuit Court had no jurisdiction as such for want of proper 
verments of diverse citizenship; that necessary parties were 

ng ’ ailB that the remedy was at law, and not in equity.
e Circuit Court held that the averments in respect of cit- 

ens Were sufficient, but sustained the demurrer on the
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ground that there was no equity in the bill, and dismissed the 
bill “ for want of equity with full reservation of complainant's 
right to sue and proceed at law.”

Subsequently an appeal was granted to this court, on appli-
cation of the city, “ for the sole and exclusive purpose of having 
a review of the finding, decision, and decree of the court over-
ruling the said first ground of the said demurrer, by which the 
jurisdiction of this court and the sufficiency of the averments 
of the bill purporting to show the same are put at issue.”

Defendant below sought no affirmative relief, but simply to 
defeat the suit. In this it succeeded, and the decree is a bar to 
another suit in equity on this cause of action so long as it 
stands unreversed.

The decree did not injure defendant but sustained its conten-
tion, and defendant is in no position to complain that it is ag-
grieved by its own success. The decree cannot be reversed at 
its instance because put on one of the grounds it urged rather 
than another.

If complainant brings an action at law, and the question of 
Federal jurisdiction is in issue, or if this decree should be here-
after reversed and Federal and equity jurisdiction sustained, it 
will be time enough if final judgment or decree passes against 
defendant in the Circuit Court for the question of jurisdiction 
to be certified. United States v. Jahn, 155 U. S. 109; Smiths 
McKay, 161 IT. S. 355. .

Appeal dismissed.
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ATHERTON v. ATHERTON.

ERROR TO THE SUPREME COURT OF THE STATE OF NEW YORK.

No. 17. Argued December 15,1899.—Decided April 15,1901.

A husband and wife had their matrimonial domicil in Kentucky, which was 
the domicil of the husband. She left him there, and returned to her 
mother’s at Clinton in the State of New York. He filed a petition against 
her in a court of Kentucky for a divorce from the bond of matrimony for 
her abandonment, which was a cause of divorce by the laws of Kentucky; 
and alleged on oath, as required by the statutes of Kentucky, that she 
might be found at Clinton, and that Clinton was the post-office nearest 
the place where she might be found. The clerk, as required by those 
statutes, entered a warning order to the wife to appear in sixty days, and 
appointed an attorney at law for her. The attorney wrote to her at 
Clinton, advising her of the object of the petition, and enclosing a copy 
thereof, in a letter addressed to her by mail at that place, and having on 
the envelope a direction to return it to him, if not delivered in ten days. 
A month later, the attorney, having received no answer, made his report 
to the court. Five weeks afterwards, the court, after taking evidence, 
granted the husband an absolute decree of divorce for the wife’s abandon-
ment of him. Held, that this decree was a bar to the wife’s petition for 
a divorce in New York.

This  was a suit brought January 11, 1893, in the Supreme 
ourt of the State of New York, by Mary G. Atherton against 
eter Lee Atherton, for a divorce from bed and board, for the 

custody of the child of the parties, and for the support of the 
p aintiff and the child, on the ground of cruel and abusive treat-
ment of the plaintiff by the defendant. The defendant appeared 

e case; and at a trial by the court without a jury at June 
enu, 1893, the court found the following facts:

n October 17,1888, the parties were married at Clinton, 
* County, New York, the plaintiff being a resident of 

a p ace, and the defendant a resident of Louisville, Kentucky, 
mme lately after the marriage, the parties went to and resided 

chil(i°h1SV^e’ h°use with the defendant’s parents, had a 
resid ^em on January 8, 1890, and there continued to 

e as husband and wife until October 3,1891. Then, owing
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to his cruel and abusive treatment, without fault on her part, 
she left him, taking the child with her, and in a few days there-
after, returned to her mother at Clinton, and has ever since 
resided there with her mother, and is a resident and domiciled 
in the State of New York, and has not lived or cohabited with 
the defendant. When she so left him and went to Clinton, she 
did so with the purpose and intention of not returning to the 
State of Kentucky, but of permanently residing in the State of 
New York ; and this purpose and intention were understood by 
the defendant at the time, and were contemplated and evidenced 
by an agreement entered into, at Louisville, October 10,1891, 
by the parties and one Henry P. Goodenow, under advice of 
counsel, which is copied in the margin.* 1 2 The defendant con-

1 The undersigned, Peter Lee Atherton, and his wife, Mary G. Atherton, 
having ceased to live together as man and wife, without in any way ac-
knowledging upon whom is the fault, or condoning the conduct of the one 
or the other which has led to the existing state of affairs, or preventing 
any consequence which may follow, or right which may arise to either 
party if such status shall continue, desire to provide for the best interest 
of their child, Mary Valeria Atherton. With this view they have entered 
into the following agreement:
Peter Lee Atherton contracting with Henry P. Goodenow as trustee for 

Mary G. Atherton, and said trustee contracting with Peter Lee Atherton 
on behalf and jointly with Mary G. Atherton.
1. The child is hereby committed for its nurture, education and control 

to the joint custody and guardianship of her mother, Mary G. Atherton, 
and her paternal grandmother, Maria B. Atherton, on the following basis.

The domicil of the child is to be the State of Kentucky. The mother is 
to have the child until January 1, 1892. During the years 1892, 1893 and 
1894 the grandmother is to have the child and control its abode, travel and 
custody from January 1st to the first week in May; and the mother from 
the first week in May to December 31st. After that period, during the ex-
istence of this arrangement, the grandmother’s custody, control, etc., is to 
exist during the first four and last two months of the year; that of the 
mother during the other months of the year.

2. During that part of each year in which the child is under the contro 
of the mother, Peter Lee Atherton is to pay into the hands of Mary G. 
Atherton $500 in instalments of equal amounts at the beginning of each of 
the months of said control, for the comfortable maintenance of the child. 
During the rest of each year, he is to himself at his sole expense provide 
for the support of the child. The expense of conveying the child, with a 
proper attendant in the journey, to the mother, Mary G. Atherton, is to he
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tinned to reside in Louisville, and is a resident of the State of 
Kentucky.

The defendant, in his answer, besides denying the cruelty 
charged, set up a decree of divorce from the bond of matrimony, 
obtained by him against his wife March 14, 1893, in a court of 
Jefferson County in the State of Kentucky, empowered to grant 
divorces, by which “ This action having come on to be heard 
upon the pleadings, report of attorney for the absent defendant, 
and the evidence and the court being advised, it is considered

borne by the father, Peter Lee Atherton, and the like expense, on the jour-
ney back to the grandmother, is to come out of the sum provided for the 
child’s support.

3. Peter Lee Atherton is to pay into the hands of Mary G. Atherton for 
her support $125 at the beginning of each month, until this agreement does 
by its own terms end. This is to be taken in lieu of alimony and dowable 
and distributable share in his estate.

4. The following provisions are made for the termination of this agree-
ment, and for the contingency of various events that may happen in the 
future; among others, divorce and second marriage of Peter Lee Atherton 
or Mary G. Atherton.

a. This agreement as to the child is to terminate on her arrival at four-
teen years of age, it being recognized that she will then be old enough to 
choose for herself. It shall, of course, in like manner. terminate at her 
death.

b. This agreement as to the support of Mary G. Atherton is to end at her 
death, or upon her again marrying, and in any event on the 8th day of 
January, 1904.

c. If Mary G. Atherton shall marry again or die, the person then being 
joint guardian with her of the child shall become its sole guardian. If 
Maria B. Atherton shall die while she is joint guardian, Peter Lee Ather-
ton, if alive, or if he be dead, his father, John M. Atherton, shall choose a 
successor in the joint guardianship; and if Mary G. Atherton objects to 
the person so nominated, the senior (in years) judge of the Jefferson cir-
cuit couit shall decide the question of fitness, and confirm or reject such 
nomination.
. ’ A successor to said successor may under similar circumstances be in 
like manner chosen.

e. If, during the existence of this agreement, Mary G. Atherton being 
len joint guardian, John M. Atherton and Maria B. Atherton shall die, 

an Peter Lee Atherton die or be or become married, the sole guardianship 
shall rest in said Mary G. Atherton.

• If, during the lives of Peter Lee Atherton and Mary G. Atherton, a 
guaidianship shall have resulted under the terms of this agreement,
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by the court that the plaintiff, Peter Lee Atherton, has resided 
in Jefferson County, Kentucky, continuously for ten years last 
past; and that he and the defendant, Mary G. Atherton, were 
married on the 17th day of October, 1888; that from the date 
of said marriage the said plaintiff and defendant resided in Jef-
ferson County, Kentucky ; that while the plaintiff and defend-
ant were thus residing in Jefferson County, Kentucky, to wit, 
in the month of October, 1891, the defendant, Mary G. Ather-
ton, without fault upon the part of the plaintiff, abandoned 
him, and that said abandonment has continued without interrup-
tion from that time to this, and at the filing of the petition 
herein had existed for more than one year; that the defendant, 
Mary G. Atherton, had, at the filing of the petition herein, been 
absent from this State for more than four months; that there-
fore it is further considered and adjudged by the court that the 
plaintiff, Peter Lee Atherton, is entitled to the decree of divorce 
prayed for in this petition, and that the bonds of matrimony 
between the said plaintiff, Peter Lee Atherton, and the said 
defendant, Mary G. Atherton, be and they are hereby dissolved.”

By the record of that decree, duly verified, the following 
appeared: On December 28, 1892, the plaintiff filed a petition 
under oath, containing the same statements as the decree, and 
also stating “ that the said defendant may be found in Clinton, 
State of New York, and that in said Clinton is kept the post-
office which is nearest to the place where the defendant may 
be found.” On the same day, pursuant to the requirements of 
the statutes of Kentucky, the clerk made an order, warning 
the defendant to appear within sixty days and answer the peti- 

each parent shall have reasonable access to and right of visitation from the 
child, notwithstanding such parent may have again married.

g. If a divorce shall be granted, this agreement, so far as it concerns 
provision for Mary G. Atherton, shall be carried into the decree, as in full 
satisfaction of all claim for alimony, and so far as concerns provision for 
and custody of the child, reserving to the court the usual power to pro-
vide against events and contingencies not covered by this agreement.

Witness the signatures of all the parties this October 10th, 1891.
Henry  P. Good enow .
Mary  G. Ather ton .
Peter  Lee  Atherto n .
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tion, and appointing John C. Walker, an attorney of the court, 
to defend for her and in her behalf, and to inform her of the 
nature and pendency of the suit. On February 6,1893, Walker 
filed his report, in which he stated: “ On this, the 5th day of 
January, 1893, 1 wrote to said defendant, Mary G. Atherton, 
at Clinton, in the State of New York, fully advising her of the 
objects and purposes of this action, stating therein a substantial 
copy of the petition, &c., plainly directed said letter to her at 
said place, paid the postage, had printed on the envelope en-
closing it, ‘ If not delivered in ten days return to Jno. 0. Walker, 
attorney at law, No. 516 West Jefferson street, Louisville, Ky.’ 
Said letter has not been returned to me. I have received no 
answer thereto from said defendant or any one else for her, 
and do not know nor am I advised of any defence to make for 
her, and make none, only that which the law in such cases 
makes for non-resident defendants.” The agreement of Octo-
ber 10, 1891, before mentioned, and certain depositions, set 
forth in full, taken at various dates from February 23 to 
March 3, 1893, were filed in the cause in Kentucky before the 
hearing.

It was agreed that'either party might refer to any statute of 
the State of Kentucky, or decision of its courts.

The Supreme Court of New York found that the wife “ was 
not personally served with process within the State of Ken-
tucky, or at all, nor did she in any manner appear, or author-
ize an appearance for her, in the said action and proceeding; ” 
and that before the commencement of that suit, and ever since, 
she had ceased to be a resident of Kentucky, and had become 
and was a resident of the State of New York, domiciled and 
residing in Clinton, with her child.
, court decided that the decree in Kentucky was inopera-

tive and void as against the wife, and no bar to this action; 
and gave judgment in her favor for a divorce from bed and 
card, and for the custody of the child, and for the support of 

herself and the child.
That judgment was affirmed by the general term of the Su- 

P5enie C'ourt of New York, and by the Court of Appeals of 
the State. 82 Hun, 179; 155 N. Y. 129.
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The defendant sued out this writ of error, on the ground 
that the judgment did not give full faith and credit to the de-
cree of the court in Kentucky, as required by the Constitution 
and laws of the United States.

JZr. Alexander Pope Humphrey for plaintiff in error. Mr. 
George M. Davie was on his brief.

Mr. William Kernan for defendant in error.

Mr . Justi ce  Gray , after stating the case as above, delivered 
the opinion of the court.

The first section of the fourth article of the Constitution of 
the United States is as follows: “Full faith and credit shall 
be given in each State to the public acts, records and judicial 
proceedings of every other State. And the Congress may, by 
general laws, prescribe the manner in which such acts, records 
and proceedings shall be proved, and the effect thereof.” This 
section was intended to give the same conclusive effect to the 
judgments of all the States, so as to promote certainty and uni-
formity in the rule among them. And Congress, in the exercise 
of the power so conferred, besides prescribing the manner in 
which the records and judicial proceedings of any State may 
be authenticated, has defined the effect thereof, by enacting 
that “ the said records and judicial proceedings, so authenticated, 
shall have such faith and credit given to them in every court 
within the United States as they have by law or usage in the 
courts of the State from which they are taken.” Rev. Stat. 
§ 905, reenacting act of May 26,1790, c. 11,1 Stat. 122; Hunt-
ington v. AttriU, (1892) 146 U. S. 657, 684.

By the General Statutes of Kentucky of 1873, c.‘ 52, art. 3, 
courts of equity may grant a divorce for abandonment by one 
party of the other for one year; petitions for divorce must be 
brought in the county where the wife usually resides if she has 
an actual residence in the State; if not, then in the county of 
the husband’s residence; and shall not be taken for confessed,
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or be sustained by confessions of the defendant alone, but must 
be supported by other proofs.

By the Civil Code of Practice of Kentucky of 1876, tit. 4, 
c. 2, art. 2, if a defendant has been absent from the State four 
months, and the plaintiff files an affidavit stating in what coun-
try the defendant resides or may be found and the name of the 
place wherein a post-office is kept nearest to the place where 
the defendant resides or may be found, the clerk may make an 
order warning the defendant to defend the action within sixty 
days; and shall at the same time appoint, as attorney for the 
defendant, a regular practising attorney of the court, whose 
duty it shall be to make diligent efforts to inform the defendant 
by mail concerning the pendency and nature of the action 
against him, and to report to the court the result of his efforts; 
and a defendant against whom a warning order is made, and 
for whom an attorney is appointed, is deemed to have been con-
structively summoned on the thirtieth day thereafter, and the 
action may proceed accordingly.

In accordance with these statutes, on December 28,1892, the 
husband filed in a proper court of Kentucky a petition, under 
oath, for a divorce from the bond of matrimony, alleging his 
wife’s abandonment of him ever since October, 1891, and that 
she had been absent from the State for more than four months, 
and might be found at Clinton in the State of New York, and 
that in Clinton was kept the post-office nearest the place where 
she might be found; and the clerk entered a warning order, 
and appointed an attorney at law for the defendant. On Jan-
uary 5,1893, that attorney wrote to the wife at Clinton, fully 
advising her of the object of the petition for divorce, and enclos-
ing a copy thereof, in a letter addressed to her by mail at that 
place, and having printed on the envelope a direction to return 
it to him, if not delivered within ten days. On February 6, 

the attorney, not having received that letter again, or any 
answer from the defendant, or in her behalf, made his report 
to the court. And on March 14, 1893, the court, after taking 
evidence, including an agreement made by the parties in Ken-
tucky , October 10,1891, as to the domicil, custody and support 

vol . clxxxi —11
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of their child, granted to the husband an absolute divorce for 
his wife’s abandonment of him.

There can be no doubt that this decree was by law and usage 
entitled to full faith and credit as an absolute decree of divorce 
in the State of Kentucky. The Court of Appeals of that State 
has held that, under its statutes, a wife residing in the State was 
entitled to obtain a decree of divorce against a husband who 
had left the State, or who had never been within it; and Chief 
Justice Robertson said: “ It would be a reproach to our legisla-
tion if a faithless husband in Kentucky could, by leaving the 
State, deprive his abandoned wife of a power of obtaining a 
divorce at home.” Rhyms v. Rhyms, (1870) 7 Bush, 316; Perzel 
v. Perzel, (1891) 91 Kentucky, 634. That court has recognized 
that the regulation of divorce belongs to the legislature of the 
domicil of the parties. Maguire v. Maguire, (1838) 7 Dana, 
181, 185-187. And the same court, where husband and wife 
had lived together in Kentucky, and she abandoned him, and he 
became a bona fide citizen of Indiana, held that a divorce from 
the bonds of matrimony, obtained by him against the wife in 
that State, by proceedings on constructive service, and accord-
ing to the laws of that State, determined the status of the 
parties in Kentucky. Hawkins v. Ragsdale, (1882) 80 Ken-
tucky, 353.

There is a weight of authority in accord with the views 
maintained by the Court of Appeals of Kentucky, although 
there are some decisions of learned courts to the contrary.

The purpose and effect of a decree of divorce from the bond 
of matrimony, by a court of competent jurisdiction, are to 
change the existing status or domestic relation of husband and 
wife, and to free them both from the bond. The marriage tie, 
when thus severed as to one party, ceases to bind either. A 
husband without a wife, or a wife without a husband, is un-
known to the law. When the law provides, in the nature of a 
penalty, that the guilty party shall not marry again, that party, 
as well as the other, is still absolutely freed from the bond of the 
former marriage.

The rule as to the notice necessary to give full effect to a
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decree of divorce is different from that which is required in 
suits in personam.

In Pennoyer n . Neff, (1877) 95 U. S. 714, 734, this court, 
speaking by Mr. Justice Field, while deciding that a judgment 
of a state court on a debt could not be supported without per-
sonal service on the defendant within the State or his appearance 
in the cause, took occasion to say: “ To prevent any misapplica-
tion of the views expressed in this opinion, it is proper to observe 
that we do not mean to assert, by anything we have said, that 
a State may not authorize proceedings to determine the status 
of one of its citizens towards a non-resident, which would be 
binding within the State, though made without service of proc-
ess or personal notice to the non-resident. The jurisdiction 
which every State possesses to determine the civil status and 
capacities of all its inhabitants involves authority to prescribe 
the conditions on which the proceedings affecting them may be 
commenced and carried on within its territory. The State, for 
example, has absolute right to prescribe the conditions upon 
which the marriage relation between its own citizens shall be 
created, and the causes for which it may be dissolved. One of 
the parties, guilty of acts for which, by the law of the State, a 
dissolution may be granted, may.have removed to a State where 
no dissolution is permitted. The complaining party would there-
fore fail if a divorce were sought in the State of the defendant; 
and if application could not be made to the tribunals of the 
complainant’s domicil in such case, and proceedings be there 
instituted without personal service of process or personal notice 
to the offending party, the injured citizen would be without 
redress. 2 Bishop on Marriage and Divorce, § 156.”

In Cheeley v. Clayton^ (1884) 110 U. S. 701, which involved 
e validity of a decree of divorce, obtained in Colorado by a 

us and domiciled there, against his wife for unjustifiably re- 
lusing to live with him, this court said: “ The courts of the 

ate of the domicil of the parties doubtless have jurisdiction 
o ecree a divorce in accordance with its laws, for any cause 

a ow ec by those laws, without regard to the place of the mar- 
or to that of the commission of the offence for which the 

orce is granted; and a divorce so obtained is valid everywhere.
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Story, Conflict of Laws, § 230a • Oie&ver v. Wilson, 9 Wall. 108; 
Harvey v. Fannie, 8 App. Cas. 43. If a wife is living apart 
from her husband without sufficient cause, his domicil is in law 
her domicil; and in the absence of any proof of fraud or mis-
conduct on his part, a divorce obtained by him in the State of 
his domicil, after reasonable notice to her, either by personal 
service or by publication in accordance with its laws, is valid, 
although she never in fact resided in that State. Burien n . 
Shannon, 115 Mass. 438; Hunt v. Hunt, N. Y. 218. But 
in order to make the divorce valid, either in the State in which 
it is granted or in another State, there must, unless the defend-
ant appeared in the suit, have been such notice to her as the 
law of the first State requires.” 110 U. S. 705. In that case 
the decree of divorce was held void, because the notice required 
by the laws of the State had not been given; and the finding 
of the court below that the wife, at the time of the proceedings 
for divorce, was a citizen and resident of the State of Illinois, 
was given no weight, because, as this court said, it was hard to 
see how, if she unjustifiably refused to live with her husband 
in Colorado, she could lawfully acquire in his lifetime a sepa-
rate domicil in another State; or how, if the Colorado court had 
jurisdiction to render the decree of divorce, and did render it 
upon the ground of her unlawful absence from him, the finding 
of the court below could consist with the fact so adjudged in 
the decree of divorce. 110 U. S. 709.

In Harding v. Alden, (1832) 9 Greenl. 140, the husband and 
wife lived together in Maine. He deserted her, and took up a 
residence in North Carolina, and there married and lived with 
another woman. The first wife then moved to and resided in 
Providence, Rhode Island, and there filed a libel in the Su-
preme Judicial Court for an absolute divorce against him for 
his desertion and adultery; and the court, after service of a 
citation on him, and two continuances of the cause, decree 
a divorce as prayed for. The husband was never an inhabitant 
of Rhode Island. The wife afterwards married another man. 
The Supreme Judicial Court of Maine, in an opinion deliver 
by Mr. Justice Weston, held that the divorce in Rhode Islan 
dissolved the bond of marriage between the parties; and sai
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“ If we refuse to give full faith, and credit to the decree of the 
Supreme Judicial Court of Rhode Island, because the party 
libelled had his domicil in another State, and was not within 
their jurisdiction, we refuse to accord to the decrees of that 
court the efficacy we claim for our own, when liable to the same 
objection. In the case before us, it is agreed that the party in-
jured was at the time an inhabitant of Rhode Island, residing 
in Providence, and this fact is recited in the decree. It appears 
that by order of the court a citation was served upon the de-
fendant in person; and that a continuance was twice granted, 
to give him an opportunity to appear in defence. This shows 
a due regard to that principle of justice, which gives to the 
party accused the right to be heard. The decree was rendered 
by the highest judicial tribunal in that State. As it belongs to 
that tribunal to declare, authoritatively and definitively, what 
the law of the State is, we are bound to infer that by that law 
the bonds of matrimony, previously existing between the libel-
lant and her former husband, were thereby dissolved; and that 
such is the effect of the decree within the State of Rhode Is-
land.” 9 Greenl. 148. “ There would be great inconvenience 
in holding that a divorce decreed in the State where the in-
jured party resided might not be held valid through the 
Union, where the right of citizenship is common, where the 
party accused had established his domicil in another State, 
and there committed adultery. And this is the only objection 
to the efficacy of the decree in question; it being insisted 
that the court had no jurisdiction over the absent party. As 
has been before intimated, it would apply with equal force 
to many divorces decreed in this State. It would require that 
t e wife, abandoned and dishonored, should seek the new dom-
ic of the guilty husband, animo manendi, before she could 
c aim the benefit of the law to be relieved from his control, 
n giving effect here to the divorce decreed in Rhode Island, 

we would wish to be understood, that the ground upon which 
we place our decision is limited to the dissolution of the mar- 
n^ge. In the libel, alimony was prayed for; and certain per-
sona property, then in the possession of the wife, was decreed

er. Had the court awarded her a gross sum, or a weekly



166 OCTOBER TERM, 1900.

Opinion of the Court.

or an annual allowance, to be paid by the husband, and the 
courts of this or any other State had been resorted to to enforce 
it, a different question would be presented.” 9 Greenl. 151.

Chancellor Kent, in his Commentaries, says of that case that 
it was there held “ that a decree of divorce did not fall within 
the rule that a judgment rendered against one not within the 
State, nor bound by its laws, nor amendable to its jurisdiction, 
was not entitled to credit against the defendant in another 
State ; and that divorces pronounced according to the law of 
one jurisdiction, and the new relations thereupon formed, ought 
to be recognized, in the absence of all fraud, as operative and 
binding every where, so far as related to the dissolution of the 
marriage, though not as to other parts of the decree, such as 
an order for the payment of money by the husband.” And the 
Chancellor adds, “ This is an important and valuable decision.” 
2 Kent Com. 110, note.

In Ditson n . Ditson, (1856) 4 Rhode Island, 87, (of which 
Judge Cooley, in his Treatise on Constitutional Limitations, 
403, note, says there is no case in the books more full and satis-
factory upon the whole subject of jurisdiction in divorce suits,) 
the Supreme Court of Rhode Island, in an elaborate opinion by 
Chief Justice Ames, affirmed its jurisdiction, upon constructive 
notice by publication, to grant a divorce to a wife domiciled in 
Rhode Island against a husband who had never been in Rhode 
Island, and whose place of residence was unknown; and said: 
“ It is obvious that marriage, as a domestic relation, emerged 
from the contract which created it, is known and recognized as 
such throughout the civilized world; that it gives rights and 
imposes duties and restrictions upon the parties to it, affecting 
their social and moral condition, of the measure of which every 
civilized State, and certainly every State of this Union, is the 
sole judge so far as its own citizens or subjects are concerned, 
and should be so deemed by other civilized, and especially sis-
ter States; that a State cannot be deprived, directly or indi-
rectly, of its sovereign power to regulate the status of its own 
domiciled subjects and citizens, by the fact that the subjects and 
citizens of other States, as related to them, are interested in that 
status; and in such a matter has a right, under the general law,
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judicially to deal with and modify or dissolve this relation, bind-
ing both parties to it by the decree, by virtue of its inherent power 
over its own citizens and subjects, and to enable it to answer their 
obligatory demands for justice; and finally, that in the exercise 
of this judicial power, and in order to the validity of a decree of 
divorce, whether a mensa et thoro or a vinculo matrimonii, the 
general law does not deprive a State of its proper jurisdiction 
over the condition of its own citizens, because non-residents, 
foreigners or domiciled inhabitants of other States have not or 
will not become, and cannot be made to become, personally sub-
ject to the jurisdiction of its courts; but upon the most familiar 
principles, and as illustrated by the most familiar analogies of gen-
eral law, its courts may and can act conclusively in such a mat-
ter upon the rights and interests of such persons, giving to them 
such notice, actual or constructive, as the nature of the case 
admits of, and the practice of courts in similar cases sanctions.” 
4 Rhode Island, 105, 106.

The statutes of Massachusetts provided as follows: “When 
an inhabitant of this State goes into another State or country 
to obtain a divorce for any cause occurring here, and whilst the 
parties resided here, or for any cause which would not authorize 
a divorce by the laws of this State, a divorce so obtained shall 
be of no force or effect in this State. In all other cases, a di-
vorce decreed in any other State or country according to the 
laws thereof, by a court having jurisdiction of the cause and 
both the parties, shall be valid and effectual in this State.” 
That provision made no change in the law, but, in the words of 
the Commissioners upon whose advice it was first enacted, “ is 
founded on the rule established by the comity of all civilized 
nations; and is proposed merely that no doubt should arise on 
a question so interesting and important as this may sometimes 
be.” Gen. Stat, of I860, c. 107, §§ 54, 55; Rev. Stat, of 1836, 
c- ‘ $, §§ 39, 40, and note of Commissioners; Ross v. Ross, 129 
Mass. 243, 248.

In Hood v. Hood, (1865) 11 Allen, 196, the husband and wife, 
after living together in Massachusetts, removed to Illinois, and 
there lived together; the wife, “ under circumstances as to 
which there was no evidence,” and afterwards the husband,
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came back to Massachusetts, and, while they were living there 
in his brother-in-law’s house for a few weeks, he signed an agree-
ment, reciting that they had separated, and promising to pay 
her a certain weekly sum so long as she should remain single. 
She continued to reside in Massachusetts ; and he obtained in 
Illinois a decree of divorce from her for her desertion, upon such 
notice as the laws of Illinois authorized in the case of an absent 
defendant. It was held by the Supreme Judicial Court of Mas-
sachusetts, in an opinion delivered by Mr. Justice Hoar, that 
both parties had their domicil in Illinois, and were subject to 
the jurisdiction of its courts; and that the fact of desertion by 
the wife was conclusively settled between the parties by the 
decree in Illinois, and it was not competent for the wife to con-
tradict it on a libel afterwards filed by her in Massachusetts; 
and her libel was dismissed. And in Hood v. Hood, (1872) 110 
Mass. 463, it appearing that such dismissal was upon the ground 
of the validity of the previous decree of divorce in Illinois, it 
was adjudged that that decree could not be impeached by the 
wife in a writ of dower by her against third persons, the court 
saying: “ The decree in favor of her husband, dismissing her 
libel, was then forever conclusive against her, as between them-
selves. It severed the relation between them; or rather es-
topped her from averring anything to the contrary of the decree 
in Illinois which purported to sever that relation. The general 
rule, however, in regard to estoppels of record, is that they are 
good only between the parties of record and their privies. They 
cannot be set up in collateral proceedings between one of those 
parties and third persons. But the effect of the judgment in 
this case was to determine the status of the demandant. So far 
as it did that, it is a judgment that is operative and conclusive 
as to all the world.”

The like view has been affirmed by courts of other States. 
Thompson v. State, (1856) 28 Alabama, 13; Leith v. Leith, 
(1859) 39 N. H. 20, 39-43 ; Shafer v. Bushnell, (1869) 24 Wis-
consin, 372; Gould v. Crow, (1874) 57 Missouri, 200; Van Ors- 
dal v. Van Orsdal, (1885) 67 Iowa, 35; Smith v. Smith, (1891) 
43 La. Ann. 1140; Ln re James, (1893) 99 California, 374; Den-
ham v. Dunham, (1896) 162 Illinois, 589, 607-610.
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In Shaw v. Shaw, (1867) 98 Mass. 158, the husband and wife, 
domiciled in Massachusetts, left the State to take up their resi-
dence in Colorado. In Pennsylvania, on the journey, he treated 
her with extreme cruelty, and she left him and returned to Mas-
sachusetts, and continued to reside there. It was held that while 
they were in Pennsylvania the domicil of both parties remained 
in Massachusetts, and that the wife might maintain a libel in 
Massachusetts for the cause occurring in Pennsylvania, although 
the husband before it occurred had left Massachusetts with the 
intention of never returning, and never did in fact return, and 
therefore no notice was or could be served upon him in Massa-
chusetts.

In a very recent case, the Court of Errors of New Jersey 
maintained the validity of a divorce obtained in the State of 
Utah by a husband, having his l)ona fide domicil there, against 
a wife whose domicil was in New Jersey, after publication of 
the process and complaint in accordance with the statutes of 
Utah, and personal service upon the wife in New Jersey in 
time to enable her to make defence, if she wished to do so. 
Mr. Justice Gummere, speaking for the Court of Errors, said 
that, at least, “ interstate comity requires that a decree of di-
vorce, pronounced by a court of the State in which the complain-
ant is domiciled, and which has jurisdiction of the subject-matter 
of the suit, shall, in the absence of fraud, be given full force 
and effect within tl^e jurisdiction of a sister State, notwithstand-
ing that the defendant does not reside within the jurisdiction 
of the court which pronounced the decree, and has not been 
served with process therein ; provided that a substituted serv-
ice has been made in accordance with the provisions of the 
statute of that State, and that actual notice of the pendency 
of the suit has been given to the defendant, and a reasonable 
opportunity afforded to put in a defence thereto; and provided, 
urther, that the'ground upon which the decree rests is one which 

t e public policy of the State in which it is sought to be enforced 
recognizes as a sufficient cause for divorce.” Felt n . Felt, (1899) 
14 Dickinson (59 N. J. Eq.).

In New York, North Carolina and South Carolina, the op-
posite view has prevailed, either upon the ground that the rule
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as to notice is the same in suits for divorce as in ordinary suits 
in personam, or upon the ground that, in the absence of actual 
notice or appearance, the decree, while it may release the libel-
lant, cannot release the libellee, from the bond of matrimony. 
People v. Baker, (1879) 76 N. Y. 78; O'Dea v. O'Dea, (1885) 
101 N. Y. 23; In re Kimball, (1898) 155 N. Y. 62; Irby v. 
Wilson, (1837) 1 Dev. & Bat. Eq. 568; McCreery v. Davis, 

(1894) 44 So. Car. 195.
In People v. Baker, 76 N. Y. 78, upon which the subsequent 

decisions in New York are based, the defendant was married 
to a woman in the State of Ohio; they afterwards lived to-
gether in the State of New York; the wife, upon notice by 
publication, and without personal appearance of the husband, 
he being in New York, obtained a decree of divorce against 
him in Ohio; and he afterwards married another woman in 
New York, and was convicted of bigamy there. The convic-
tion was affirmed by the Court of Appeals, without a sugges-
tion that the first wife was not domiciled in Ohio at the time 
of the divorce, but stating the question in the case to be: “Can 
a court, in another State, adjudge to be dissolved and at an end 
the matrimonial relation of a citizen of this State, domiciled 
and actually abiding here throughout the pendency of the ju-
dicial proceedings there, without a voluntary appearance by 
him therein, and with no actual notice to him thereof, and 
without personal service of process on him in that State?” 
The court admitted that “ if one party to a proceeding is dom-
iciled in a State, the status of that party, as affected by the 
matrimonial relation, may be adjudged upon and confirmed or 
changed, in accordance with the laws of that State; ” but held 
that, without personal appearance or actual notice, the decree 
could not affect the matrimonial relation of the defendant in 
another State. The court recognized that the law was settled 
otherwise in some States, and said: “ It remains for the Su-
preme Court of the United States, as the final arbiter, to deter-
mine how far a judgment rendered in such a case, upon such 
substituted service of process, shall be operative without the 
territorial jurisdiction of the tribunal giving it.”

The authorities above cited show the wide diversity of opm-
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ion existing upon this important subject, and admonish us to 
confine our decision to the exact case before us.

This case does not involve the validity of a divorce granted, 
on constructive service, by the court of a State in which only 
one of the parties ever had a domicil; nor the question to what 
extent the good faith of the domicil may be afterwards inquired 
into. In this case, the divorce in Kentucky was by the court 
of the State which had always been the undoubted domicil of 
the husband, and which was the only matrimonial domicil of 
the husband and wife. The single question to be decided is the 
validity of that divorce, granted after such notice had been 
given as was required by the statutes of Kentucky.

The husband always had his domicil in Kentucky, and the 
matrimonial domicil of the parties was in Kentucky. On De-
cember 28, 1892, the husband filed his petition for a divorce in 
the court of appropriate jurisdiction in Kentucky, alleging an 
abandonment of him by the wife in Kentucky, and a continu-
ance of that abandonment for a year, which was a cause of 
divorce by the laws of Kentucky. His petition truly stated, 
upon oath, as required by the statutes of Kentucky, that the 
wife might be found at Clinton in the State of New York, and 
that at Clinton was the post-office nearest the place where she 
might be found. As required by the statutes of Kentucky, the 
clerk thereupon entered a warning order to the wife to appear 
in sixty days, and appointed an attorney at law to represent 
her. The attorney, on January 5, 1893, wrote to the wife at 
Clinton, fully advising her of the object of the petition for di-
vorce, and enclosing a copy thereof, in a letter addressed to her 
by mail at Clinton, and having printed on the envelope a direc-
tion to return it to him, if not delivered in ten days. There is 
a presumption of fact, though not of law, that a letter, put into 
the post-office, and properly addressed, is received by the person 
to whom it is addressed. Rosenthal v. Walker, (1884) 111 U. S. 
185. On February 6,1893, the attorney, having received no 
answer, made his report to the court. And on March 14,1893, 
t e court, after taking evidence, granted the husband an abso- 
so ute decree of divorce for his wife’s abandonment of him.

e court of New York has indeed found that the wife “ was
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not personally served with process within the State of Ken-
tucky, or at all.” It may be doubted whether this negatives 
her having received, or had knowledge of, the letter sent to her 
by the attorney in Kentucky, January 5, 1893, six days before 
she began her suit in New York. But assuming that it does, 
the question in this case is not whether she had actual notice of 
the proceedings for divorce, but whether such reasonable steps 
had been taken to give her notice, as to bind her by the decree 
in the State of the domicil.

The court in New York found that the wife left the husband 
and went to Clinton with the purpose and intention of not re-
turning to the State of Kentucky, but of permanently residing 
in the State of New York; and that this purpose and intention 
were understood by the husband at the time, and were contem-
plated and evidenced by the agreement executed by the parties 
in Kentucky, October 10,1891. But that agreement was among 
the proofs submitted to the court in Kentucky, and may well 
have been considered by that court, as the preamble to the 
agreement states, as simply intended to provide for the interest 
of their child, recognizing that the parties had ceased to live 
together as husband and wife, but “ without in any way ac-
knowledging upon whom is the fauk, or condoning the conduct 
of the one or the other which has led to the existing state of 
affairs, or preventing any consequence which may follow, or 
right which may arise to either party if such status shall con-
tinue.” The agreement contains no mention of the domicil of 
either husband or wife, but declares that the domicil of the 
child is to be the State of Kentucky, and is taken up with pro-
viding that its custody shall be half of each year with the 
mother, and the other half with the paternal grandmother, and 
with providing for the support and custody of the child, in vari-
ous future contingencies, including the divorce and second mar-
riage of the husband or of the wife.

We are of opinion that the undisputed facts show that such 
efforts were required by the statutes of Kentucky, and were 
actually made, to give the wife actual notice of the suit in Ken-
tucky, as to make the decree of the court there, granting a di-
vorce upon the ground that she had abandoned her husband,
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as binding on her as if she had been served with notice in Ken-
tucky, or had voluntarily appeared in the suit. Binding her to 
that full extent, it established, beyond contradiction, that she 
had abandoned her husband, and precludes her from asserting 
that she left him on account of his cruel treatment.

To hold otherwise would make it difficult, if not impossible, 
for the husband to -obtain a divorce for the cause alleged, if it 
actually existed. The wife not being within the State of Ken-
tucky, if constructive notice, with all the precautions prescribed 
by the statutes of that State, were insufficient to bind her by a 
decree dissolving the bond of matrimony, the husband could 
only get a divorce by suing in the State in which she was found; 
and by the very fact of suing her there he would admit that 
she had acquired a separate domicil, (which he denied,) and 
would disprove his own ground of action that she had aban-
doned him in Kentucky.

The result is that the courts of New York have not given to 
the Kentucky decree of divorce the faith and credit which it 
had by law in Kentucky, and that therefore their

Judgments must be reversed, a/nd the case remanded to the 
Supreme Court of New York for further proceedings not 
inconsistent with this opinion.

Mr . Jus tice  Peckham , with whom The  Chief  Justice  con-
curred, dissenting.

I think this case was rightly decided by the Court of Appeals 
of New York, and I therefore dissent from the judgment and 
the opinion of the court herein.

I think if the husband had, at his domicil in Kentucky, been 
guilty of such misconduct and cruelty towards his wife as en-
titled her to a divorce, she had a legal right for that reason to 
eave him and to acquire a separate domicil, even in another 
tate. If, under such circumstances, she did leave him, and 
id acquire a separate domicil in New York State, the Kentucky 

court did not obtain jurisdiction over her as an absent defend-
ant, by publication of process or sending a copy thei’eof through 
the mail to her address in New York.
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It has long been held that the wife upon such facts could 
acquire a separate domicil. In Cheever v. Wilson, 9 Wall. 108, 
123, 124, it was so decided, and the case of Ditson v. Ditson, 4 
R. I. 87, was therein cited with approval upon that proposition. 
It was said in the Rhode Island case that “ Although as a gen-
eral doctrine the domicil of the husband is by law that of the 
wife, yet when he commits an offence, or is guilty of such dere-
liction of duty in the relation as entitled her to have the mar-
riage either partially or totally dissolved, she not only may but 
must, to avoid condonation, establish a separate domicil of her 
own. This she may establish, nay, when deserted, or compelled 
to leave her husband, necessity frequently compels her to estab-
lish it in a different judicial or state jurisdiction than that of her 
husband, according to the residence of her family or friends. 
Under such circumstances she gains, and is entitled to gain, for 
the purposes of jurisdiction, a domicil of her own.” This is also 
held in Hunt v. Hunt, 72 N. Y. 217, where many of the au-
thorities are collected.

By the statute of New York in force at the time the parties 
were therein married, the court had jurisdiction to grant a 
limited divorce on the complaint of a married woman, where 
the marriage had been solemnized in the State and the wife was 
an actual resident therein at the time of exhibiting her com-
plaint. By virtue of this statute and of the wife’s residence in 
New York at the time of exhibiting her complaint, (if such resi-
dence were legally acquired, as already stated,) the court in that 
State had jurisdiction of an action for divorce against her hus-
band, and jurisdiction over the husband was complete when he 
appeared in the suit. Having the right to acquire a residence 
in the State, it was open to her to prove in the divorce case 
which she instituted in New York the facts which justified her 
leaving her husband’s home in Kentucky and in acquiring a 
separate domicil in New York, and the decision of the Kentucky 
court, that it had jurisdiction over her in her husband’s suit, was 
not conclusive against her upon that question. The New York 
court entered upon the inquiry and found the fact that she was 
justified by her husband’s acts in leaving his home and in ac-
quiring a new domicil for herself, and that the Kentucky court
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therefore obtained no jurisdiction over her. It also found the 
facts necessary to warrant it in granting to her a divorce under 
the laws of New York, and it granted one accordingly. This 
I think the New York court had jurisdiction to do, and it did 
not thereby refuse the constitutional full faith to the Kentucky 
judgment.

That a husband can drive his wife from his home by conduct 
which entitles her to a divorce, and thus force her to find another 
domicil, and then commence proceedings in a court of his own 
domicil, for a divorce, which court obtains jurisdiction over her 
only by a service of process in the State of her new domicil, 
through the mail, and that on such service he can obtain a 
judgment of divorce which shall be conclusive against her in 
her action in the court of her own domicil, seems to me to be at 
war with sound principle and the adjudged cases. The doctrine 
of status, even as announced in the opinion of the court, does 
not reach the case of a husband by his misconduct rendering it 
necessary for the wife to leave him. I therefore dissent.

I am authorized to state that the Chief  Justice  concurs in 
this dissent.

BELL v. BELL.

ERROR TO THE SUPREME COURT OF THE STATE OF NEW YORK.

No. 39. Argued April 25, 26,1900. — Decided April 15,1901.

A decree of divorce from the bond of matrimony, obtained in the State of 
Pennsylvania, in which neither party is domiciled, upon service by pub-
lication and in another State, is entitled to no faith and credit in that 
State.

A decree for a divorce and alimony may be affirmed nunc pro tunc in case 
of death of the husband after argument in this court.

This  was an action brought December 22, 1894, in the Su-
preme Court for the county of Erie and State of New York, by 
Mary G. Bell against Frederick A. Bell, for a divorce from the 
bond of matrimony for his adultery at Buffalo in the county of 
Erie in April and May, 1890, and for alimony.
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The defendant appeared in the case, and pleaded a decree of 
divorce from the bond of matrimony, obtained by him Janu-
ary 8, 1895, in the court of common pleas for Jefferson County 
in the State of Pennsylvania, for her desertion.

The plaintiff replied, denying that the court in Pennsylvania 
had any jurisdiction to grant the decree; and alleging that no 
process in the suit there was ever served on her, and that neither 
she nor her husband ever was or became a resident or citizen of 
the State of Pennsylvania.

The present action was referred to a referee, who found the 
following facts: The parties were married at Bloomington in 
the State of Illinois on January 24, 1878, and thereafter lived 
together as husband and wife at Rochester, and afterwards at 
Buffalo, in the State of New York. In August, 1882, the plain-
tiff went to Bloomington on a visit to her mother. In her ab-
sence, the defendant packed up her wearing apparel and other 
property in trunks, and had them put in the stable, preparatory 
to sending them to her at Bloomington. In September, 1882, 
the plaintiff, accompanied by her mother, returned to the de-
fendant’s house, stayed there three or four days, and then left, 
with her mother, for Bloomington; and since then the plaintiff 
and defendant have not lived together, and she has always 
claimed her residence as being at Buffalo.

On January 8, 1895, the court of common pleas of Jefferson 
County in the State of Pennsylvania granted to the husband, 
on his petition filed April 9, 1894, alleging that he was and had 
been for a year a citizen of that State and a resident of that 
county, a decree of divorce from the bond of matrimony for 
her desertion, which, under the laws of Pennsylvania, was a 
ground for dissolving marriage. The subpoena in that action 
was not served upon the wife, but she was served by publication 
according to the laws of Pennsylvania, and she received through 
the mail a copy of the subpoena and of a notice of the examiner 
that he would attend to the duties of his appointment on Decem-
ber 14, 1894, at his office in Brookville in Jefferson County. 
She did not appear in person or by attorney, and judgment was 
rendered against her by default.

At the time of the beginning of that action, and of the ren
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dering of that decree, the wife was a resident of the State of 
New York, and the husband was not a bona fide resident of the 
State of Pennsylvania. On January 31,1894, the husband and 
his sister presented a petition, upon oath, to the surrogate of 
Erie County for the probate of the will of their mother, in 
which he was described as residing at Buffalo in the county of 
Erie and State of New York. No evidence was offered to show 
that he actually changed his domicil from New York to Penn-
sylvania.

The referee also found the husband’s adultery as alleged; 
and reported that the wife should have judgment for a divorce 
from the bond of matrimony, and for alimony in the sum of 
$3000 during her life, from the commencement of this action, 
payable quarterly, and for costs. The court confirmed his re-
port, and rendered judgment accordingly for a divorce, alimony 
and costs. That judgment was affirmed by the general term, 
and by the Court of Appeals. 4 N. Y. App. Div. 52T; 15T 
N. Y. T19.

The defendant sued out this writ of error, upon the ground 
that the judgment below did not give full faith and credit to 
the judgment in Pennsylvania, as required by the Constitution 
and laws of the United States.

After the argument of the case in this court, the defendant 
died; and the plaintiff moved that judgment be entered nunc 
pro tunc.

Mr. Henry H. Seymour for plaintiff in error.

Mr. Charles B. Wheeler for defendant in error.

Mr . Justic e  Gray , after stating the case as above, delivered 
the opinion of the court.

The question in this case is of the validity of the divorce ob- 
th^ husband in Pennsylvania. No valid divorce from 

6 ond of matrimony can be decreed on constructive service 
d h C°Ur^S a in wbich neither party is domiciled.

n y the law of Pennsylvania every petitioner for a divorce 
vol . clxxxi —12
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must have had a l)ona fide residence within the State for one 
year next before the filing of the petition. Penn. Stats. March 13, 
1815, c. 109, § 11; May 8,1854, c. 629, § 2; Hollister n . Hol-
lister, 6 Penn. St. 449. The recital in the proceedings in Penn-
sylvania of the facts necessary to show jurisdiction may be 
contradicted. Thompson v. Whitman, 18 Wall. 457. The 
referee in this case has not only found generally that at the 
time, of those proceedings the wife was a resident of the State 
of New York, and the husband was not a Iona fide resident of 
Pennsylvania; but has also found that on January 31,1894, 
some ten weeks before he filed his petition in Pennsylvania, he 
described himself, under oath, in a petition for the probate of a 
will in Erie County in the State of New York, as a resident of 
that county; and that no evidence was offered that he actually 
changed his domicil from New York to Pennsylvania. Upon 
this record, therefore, the court in Pennsylvania had no juris-
diction of. the husband’s suit for divorce, because neither party 
had a domicil in Pennsylvania, and the decree of divorce was 
entitled to no faith and credit in New York or in any other 
State. Leith v. Leith, (1859) 39 N. H. 20; People v. Dawell, 
(1872) 25 Michigan, 247; Sewall v. Sewall, (1877) 122 Mass. 
156; Litowitch v. Litowitch, (1878) 19 Kansas, 451; VanFos- 
sen n .' State, (1881) 37 Ohio State, 317; Gregory n . Gregory, 
(1886) 78 Maine, 187; Dunham v. Dunha/m, (1896) 162 Illinois, 
689 ; Thelen v. Thelen, (1899) 75 Minnesota, 433; Magowm v. 
Jddgowan, (1899) 12 Dickinson, (57 N. J. Eq.) 322.

The death of.the husband, since this case was argued, of itself 
terminates the marriage relation, and, if nothing more had been 
involved in the judgment below, would have abated the writ of 
error, because the whole subject of litigation would be at an 
end, and no power can dissolve a .marriage which has already 
been dissolved by act of God. Stanhope v. Stanhope, (1886) 11 
Prob. Div. 103, 111. But the judgment below, rendered after 
appearance and answer of the husband, is not only for a divorce, 
but for a large sum of alimony, and for costs. The wife’s rights 
to such alimony and costs, though depending on the same 
grounds as the divorce, are not impaired by the husband’s deat , 
should not be affected by the delay in entering judgment here
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while this court has held the case under advisement, and may 
be preserved by entering judgment nunc pro tunc, as of the 
day when it was argued. Downer v. Howard, (1878) 44 Wis-
consin, 82; Francis v. Francis, (1879) 31 Grattan, 283; Da/n- 
forth v. Danforth, (1884) 111 Illinois, 236; Mitchell v. Over-
man, (1880) 103 U. S. 62.

Judgment affirmed nunc pro tunc, as of April 26, 1900.

STREITWOLF v. STREITWOLF.

ERROR TO THE COURT OF ERRORS AND APPEALS OF THE STATE OF

NEW JERSEY.

No. 109. Argued and submitted November 14,15, 1900. — Decided April 15,1901.

A decree of divorce from the bond of matrimony, obtained in the State of 
North Dakota, in which neither party is domiciled, upon service by pub-
lication and in another State, is entitled to no faith and credit in that 
State.

Augus t  Streitwolf and Elizabeth Streitwolf were married at 
New Brunswick in New Jersey on June 3,1877, and lived there 
as husband and wife until August 3, 1896. On August 17, 
1896, the wife filed against the husband in the Court of Chan-
cery in the State of New Jersey a bill for divorce for his ex- 
reme cruelty, and for alimony; a subpoena returnable Au-

gust 29,1896, was served upon the husband personally in New 
ersey; and in November, 1896, after a hearing, an order was 

made for the payment of alimony pendente lite.
On August 9, 1897, the husband filed against the wife in the 

istrict court Of the Sixth Judicial District of the State of North 
a ota a suit for a divorce from the bond of matrimony for 
er extreme cruelty and habitual intemperance; and caused to 
e personally served on her in New Jersey on August 17,1897, 

a copy of the summons and complaint therein, directing her to
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answer within thirty days after service of the summons upon 
her, or be defaulted.

On August 19, 1897, the husband filed in the suit in New 
Jersey an answer denying the allegations of the wife’s bill, but 
saying nothing of the suit in North Dakota.

On September 7,1897, the wife filed in the suit in New Jersey 
a petition, supported by affidavits, for an injunction against the 
suit in North Dakota, denying the husband’s allegations in that 
suit, alleging that the domicil of both parties was still in New 
Jersey, and that his pretended residence in North Dakota was 
wholly fictitious and fraudulent, and intended only to give a 
colorable jurisdiction to the court of North Dakota for the pur-
pose of the suit therein; and further alleging that the wife had 
not in anywise appeared in that suit, and that a decree against 
her in that suit would be a bar to her suit in New Jersey, and 
that the practical effect, and doubtless the object of the pro-
ceeding, would be to withdraw the adjudication and settlement of 
her marital rights from the court of New Jersey and transfer the 
same to the court of North Dakota. On September 8, 1897, a 
temporary injunction was issued accordingly, to continue until 
the husband should have fully answered the bill and until the 
further order of the court.

On October 7, 1897, the husband submitted to the judge of 
the court in North Dakota his own ex parte deposition, and the 
ex parte depositions of other witnesses taken in the city of New 
York on October 4, 1897; and obtained from that court a de-
cree of divorce from the bond of matrimony for his wife’s cruelty 
and habitual intemperance, which recited that “the plaintiff 
now is and for more than ninety days prior to the commencement 
of this action has been in good faith a resident of the State of 
North Dakota,” and that “the court has full power and juris-
diction, both of the subject-matter of the action, and the par-
ties plaintiff and defendant therein.”

On January 11,1898, the wife filed against the husband in the 
Court of Chancery of New Jersey a supplemental bill, repea - 
ing the allegations of her petition for an injunction, and alleging 
the granting of the injunction, and its service upon the husban s 
counsel in New Jersey and in North Dakota on the 13th an
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15th of September, 1897, and that the decree in North Dakota 
was void for want of jurisdiction of the subject-matter .and of 
the wife as a party, and was procured by fraud and in contempt 
of the Court of Chancery of New Jersey.
• In April, 1898, the husband filed an answer to the supple-
mental bill, alleging that at and for more than ninety days pre-
ceding the commencement of his suit in North Dakota, he was 
a resident and citizen and domiciled in good faith in that State; 
setting forth §§ 2737, 2742,2743, 2755-2757 of the Civil Code of 
North Dakota of 1895; and insisting that the decree in North 
Dakota was a valid judgment, rendered with full jurisdiction 
over the subject-matter and the parties, and was entitled to full 
faith and credit under the Constitution and laws of the United 
States.

The wife filed a general replication to the answer. The evi-
dence tended to show, and the Court of Chancery of New Jer-
sey found, the following facts:

In November, 1896, the husband sold out his business in New 
Brunswick, rented the building and furniture to the grantee of 
the business, and went to New York and boarded there for a 
while, and then went to Europe on a pleasure tour, and returned 
to New York in the following March, and remained there until 
May 5, 1897. In April, 1897, negotiations were going on be-
tween him and his wife for a settlement of their difficulties, 
which entirely failed before the 1st of May. About that time 
he became acquainted with a firm of lawyers, Hoggatt & Caruth-
ers, who had an office in New York, and were attorneys engaged 
in the business of procuring divorces; and he talked with them, 
and found that they had an office and a representative in Man- 
an, North Dakota. Streitwolf had never been in Mandan, 
new nobody there, and had no connections, directly or indi-

rectly , with Mandan, or with anybody in North Dakota. On 
ay , 1897, without informing anybody where he was going, 

or that he intended to change his residence, he left New York 
an went to Mandan; arrived there on Sunday morning, May 9, 
an m the afternoon of the same day was introduced by a travel- 
mg companion to one Voss, who represented Hoggatt & Caruth- 

ors in Mandan. He took board at a boarding-house, stayed
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there a few weeks, and then went to the Yellowstone Park. He 
wrote to nobody that he was at Mandan, dated no letters there, 
and gave no notice to anybody of his residence there. But 
while in the Yellowstone Park he wrote to his son that he was 
taking a trip through that country. In July he came back tq 
New York, and was there a week or more; and sought and ob-
tained an interview with his son, who was then living with his 
mother in Jersey City and working in New York city; and in 
that interview stated that he was going to Germany to get a 
legacy that had been left to him, and invited his son to go with 
him, and his son promised to give him an answer on the even-
ing of July 30. The son went to the rendezvous on that even-
ing, and his father was not there. About that time Streitwolf 
went to Mandan, and neither his son nor any other person, as 
far as appears, had the slightest idea that he had been away 
from home with a view to changing his residence, or adopting 
a new home. He arrived at Mandan in August, and on Au-
gust 9, three days from his arrival, commenced his suit against 
his wife for divorce, and took measures to have the papers served 
upon her in New Jersey.

The court held that the husband had no bona fide domicil in 
North Dakota, that the judgment there was obtained by fraud 
and imposition on the court, and that the court there had no 
jurisdiction; and issued a perpetual injunction against setting 
up that judgment.

The decree was affirmed by the Court of Errors and Appeals 
of the State of New Jersey. 13 Dickinson (58 N. J. Eq.) 563. 
The husband sued out this writ of error.

Jfr. Alan II. Strong for defendant in error.

Mr. Willard P. Voorhees and Mr. Robert Adrain iw plain-
tiff in error, submitted on their brief.

Mr . Just ice  Gray , after stating the case as above, deliver 
the opinion of the court.

This case must follow Bell v. Bell, ante, 175. The law of



LYNDE v. LYNDE. 183

Statement of the Case.

North Dakota requires a domicil in good faith of the libellant 
for ninety.days as a prerequisite to jurisdiction of a case of di-
vorce. Smith v. Smith, 1 North Dakota, 404, 413. The facts 
in evidence warranted, and indeed required, the finding that the 
husband had no Iona fide domicil in the State of North Dakota, 
when he obtained a divorce there, and it is not pretended that 
the wife had an independent domicil in North Dakota, or was 
ever in that State. The court of that State, therefore, had no 
jurisdiction.

Judgment affirmed.

LYNDE v. LYNDE.
LYNDE v. LYNDE.

ERROR TO THE SUPREME COURT OF THE STATE OF NEW YORK.

Nos. 305, 369. Submitted November 5,1900.—Decided April 15,1901.

A decree of the highest court of a State, giving full faith and credit to a 
decree in another State for alimony, cannot be reviewed by this court on 
writ of error sued out by the defendant.

The refusal of the highest court of a State to give effect to so much of a 
decree in another State, as awards alimony in the future, and requires a 
bond, sequestration, a receiver and injunction, to secure payment of past 
and future alimony, presents no Federal question for the review of this 
court.

This  was an action brought May 26, 1898, in the Supreme 
Court for the county and State of New York, on a decree of 
the Court of Chancery of New Jersey of December 28, 1897, 
by which it was ordered that the plaintiff was entitled to re-
cover of the defendant the sum of $7840 for alimony at the rate 
of $80 per week from February 11, 1896, to the date of the 
ecree, and the further sum of $80 per week permanent alimony 
rom the date of the decree, the said weekly payments to be 

Va id liens on the defendant’s real estate; that the defendant 
give bond to the plaintiff in the sum of $10,000 to secure the
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payment of the sums of money directed to be paid; and to pay 
costs, taxed at $136.07, and a counsel fee of $1000; and that on 
his default to pay any of the “ foregoing sums of money ” or to 
give bond, application might be made for the issue of a writ of 
sequestration against him, or for an order appointing a receiver 
of his property, and enjoining his transfer thereof. The record 
showed the following material facts:

On November 18,1892, the plaintiff in this action filed her 
bill for a divorce in the Court of Chancery of New Jersey, set-
ting forth her marriage with the present defendant on March 25, 
1884, in New Jersey, where she has since resided; and praying 
for a divorce from the bond of matrimony for desertion for two 
years, and for reasonable alimony. The defendant was not 
served with process other than by publication, and did not ap-
pear or answer the bill. On August 7,1893, a decree of divorce 
was entered, not mentioning alimony.

On February 10, 1896, the plaintiff, alleging that this decree 
was incomplete through the neglect of her counsel, filed a peti-
tion in that court, praying for an opening and amendment of 
the decree by allowing reasonable alimony. Upon this petition, 
a rule to show cause was entered, and it was ordered that copies 
of the petition and affidavits accompanying it be served on the 
defendant.

In answer to the rule, the defendant appeared generally, and 
filed an affidavit, declaring that he was a resident of New York, 
“ that this defendant was by the decree of this court divorced 
from said petitioner ” on August 7, 1893, “ and since that time 
has been married again to another woman,” “that the decree 
for divorce in said cause was purposely drawn without provid-
ing for or reserving any alimony; ” and “ that he is financially 
unable to pay alimony.”

On October 26, 1896, the Court of Chancery of New Jersey 
amended the decree of August 7, 1893, by ordering that the 
petitioner “ have the right to apply to this court at any time 
hereafter, at the foot of this decree, for reasonable alimony, 
and for such other relief in the premises touching alimony as 
may be equitable and just; and this court reserves the power 
to make such order or decree as may be necessary to allow and
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compel the payment of alimony to the petitioner by defendant, 
or to refuse to allow alimony.” 6 Dickinson (54 N. J. Eq.) 
473. On appeal this order was affirmed by the New Jersey 
Court of Errors and Appeals. 10 Dickinson (55 N. J. Eq.) 591. 
Thereupon an order of reference, based on all prior proceedings, 
and on notice to the solicitor for the defendant, was made by 
the Court of Chancery to a master to find the amount of ali-
mony, if any, due to the plaintiff. Neither the defendant nor 
his solicitor appeared at the hearing before the master; and on 
December 28, 1897, the Court of Chancery, confirming the 
master’s report, made the decree now sued on.

That court, on its being made to appear that a certified copy 
of this decree was personally served on the defendant, and that 
he refused to comply with said decree, ordered that a receiver 
be appointed to take possession of all the defendant’s real and 
personal property in New Jersey to apply it to the payment of 
the plaintiff’s claim. The receiver, however, was “ unable to 
obtain possession of any property or assets of said defendant 
in the State of New Jersey; ” nor had the defendant “ complied 
with said decree in any respect.”

The Supreme Court of New York decreed that the plaintiff 
was “entitled to a judgment against the defendant, enforcing 
against said defendant the decree of the Court of Chancery of 
New Jersey, dated December 28,1897,” and the order appoint-
ing a receiver, and enjoining the defendant from transferring 
his property; also that the plaintiff was entitled to judgment 
that the defendant pay her $8976.07, “ being alimony, counsel 
fee and costs, due under said decree,” and interest thereon from 
its date; also the “sum of $4400, being the amount of weekly 
alimony which has accrued since said decree in accordance with 
the terms thereof,” and interest thereon; also $80 a week from 
the date of this decision “as and for permanent alimony,” 
earing interest until paid; that he give bond “ in the sum of 

$100,000 to secure payment of the several sums of money afore- 
$ai , and that, if the defendant fail to comply with this 

ecision, “a receiver be appointed, ancillary to the receiver 
eretofore appointed by the Court of Chancery of New Jersey
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as aforesaid, of the real and personal property of the defend-
ant within the State of New York.”

On appeal by the defendant to the Appellate Division, the 
decree was modified so as to allow the plaintiff to recover only 
$8840 alimony, the amount declared by the New Jersey court 
as due and payable at the date of its decree. Thus modified, 
the judgment of the Supreme Court was affirmed. 41 N. Y. 
App. Div. 280.

From the judgment of the Appellate Division both parties 
appealed to the Court of Appeals, which affirmed the judg-
ment of the Appellate Division. 162 N. Y. 405. Each party 
sued out a writ of error from this court.

J/r. George S. Ingraham for Charles W. Lynde.

Hr. James Westervelt and Hr. Hatthevo G. Fleming for Mary 
W. Lynde.

Mr . Just ice  Gray , after stating the case as above, delivered 
the opinion of the court.

The husband, as the record shows, having appeared generally 
in answer to the petition for alimony in the Court of Chancery 
in New Jersey, the decree of that court for alimony was bind-
ing upon him. Laing v. Rigney, 160 U. S. 531. The court of 
New York having so ruled, thereby deciding in favor of the full 
faith and credit claimed for that decree under the Constitution 
and laws of the United States, its judgment on that question 
cannot be reviewed by this court on writ of error. Gordon v. 
Caldcleugh, 3 Cranch, 268; Missouri v. Andri ano, 138 U. 8. 
496. The husband having appeared and been heard in the 
proceeding for alimony, there is no color for his present con-
tention that he was deprived of his property without due 
process of law. Nor does he appear to have made any such 
contention in the courts of the State. His writ of error, there-
fore, must be dismissed.

By the Constitution and the act of Congress, requiring the 
faith and credit to be given to a judgment of the court of an-
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other State that it has in the State where it was rendered, it 
was long ago declared by this court: “ The judgment is made 
a debt of record, not examinable upon its merits; but it does 
not carry with it, into another State, the efficacy of a judg-
ment upon property or persons, to be enforced by execution. 
To give it the force of a judgment in another State, it must 
be made a judgment there; and can only be executed in the 
latter as its laws may permit.” McElmoyle v. Cohen, 13 Pet. 
312, 325; Thompson v. Whitman, 18 Wall. 457, 463; Wiscon-
sin v. Pelican Ins. Co., 127 U. S. 265, 292; Bullock v. Bullock, 
6 Dickinson (51 N. J. Eq.) 444, and 7 Dickinson (52 N. J. Eq.) 
561.

The decree of the Court of Chancery of New Jersey, on 
which this suit is brought, provides, first, for the payment of 
$7840 for alimony already due, and $1000 counsel fee; second, 
for the payment of alimony since the date of the decree at the 
rate of $80 per week; and third, for the giving of a bond to 
secure the payment of these sums, and, on default of payment 
or of giving bond, for leave to apply for a writ of sequestra-
tion, or a receiver and injunction.

The decree for the payment of $8840 was for a fixed sum 
already due, and the judgment of the court below was prop-
erly restricted to that. The provision of the payment for ali-
mony in the future was subject to the discretion of the Court 
of Chancery of New Jersey, which might at any time alter it, 
and was not a final judgment for a fixed sum. The provisions 
for bond, sequestration, receiver and injunction, being in the 
nature of execution, and not of judgment, could have no extra-
territorial operation; but the action of the courts of New York 
in these respects depended on the local statutes and practice of 
the State, and involved no Federal question.

On the writ of error of the wife, therefore,
The judgment is affirmed.
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BRYAN v. BERNHEIMER.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE FIFTH CIR-

CUIT.

No. 58. Submitted October 31,1900.—Decided April 15,1901.

A bankrupt, nine days before the filing of a petition in bankruptcy against 
him, made a general assignment for the benefit of his creditors which 
was an act of bankruptcy. After the filing of the petition in bankruptcy, 
the assignee sold the property. After the adjudication in bankruptcy, 
and before the appointment of a trustee, the petitioning creditors applied 
to the District Court for an order to the marshal to take possession of the 
property, alleging that this was necessary for the interest of the bank-
rupt’s creditors. The court ordered that the marshal take possession, 
and that notice be given to the purchaser to appear in ten days and pro-
pound his claim to the property, or, failing to do so, be decreed to have 
no right in it. The purchaser came in, and propounded a claim, stating 
that he bought the property for cash in good faith of the assignee, sub-
mitted his claim to the court, asked for such orders as might be neces-
sary for his protection, and prayed that the creditors be remitted to their 
claim against the assignee for the price, or the price be ordered to be paid 
by the assignee into court and paid over to the purchaser, who thereupon 
offered to rescind the purchase and waive all further claim to the prop-
erty. Held, that the purchaser had no title in the property superior to 
the bankrupt’s estate, and that the equities between him and the creditors 
should be determined by the District Court, bringing in the assignee if 
necessary.

This  was a summary petition to the District Court of the 
United States for the Middle District of Alabama, sitting in 
bankruptcy, for an order to Bryan, the marshal of the District, 
to take immediate possession of property of David Abraham, a 
bankrupt, in the hands of Louis Bernheimer. The material 
facts, as appearing by the record, were as follows:

On October 29,1898, Abraham made a general assignment 
of all his property, consisting of his stock of goods and book 
accounts, in a storehouse numbered 106 Dexter Avenue in Mont-
gomery, Alabama, for the equal benefit of all his creditors, to 
one H. C. Davidson, who had the assignment recorded, and 
caused to be filed an inventory, and an appraisement of the
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property at the sum of $7900, in a court of Alabama, according 
to the laws of the State, (Civil Code of Alabama of 1896, c. 113,) 
and forthwith took possession of the property.

On.November 7,1898, certain creditors of Abraham filed in 
the District Court of the United States, sitting in bankruptcy, 
a petition alleging that said assignment was an act of bank-
ruptcy, and praying that he might be adjudged a bankrupt.

On December 12, 1898, Abraham, after due notice to him, 
was adjudged a bankrupt. On the same day, the petitioning 
creditors presented to the District Court a petition, alleging the 
assignment to Davidson, and the adjudication in bankruptcy, 
and that upon the filing of the petition for that adjudication 
the court obtained jurisdiction over Abraham’s estate, and it 
was the duty of Davidson, as his assignee, to hold all his prop-
erty subject to the orders of the court; but that Davidson, dis-
regarding the authority and jurisdiction of the court, had sold 
and disposed of the property at much less than the aforesaid 
appraisement, and the purchasers had been in possession of the 
property for several days, selling and disposing thereof at retail 
and at bankrupt prices; and that, unless the court made an order 
requiring the property to be taken immediate possession of, the 
petitioners and all other creditors of Abraham would be greatly 
damaged, and their dividends out of the estate greatly lessened; 
and praying for an order to the marshal of the District to take 
possession of, and to hold until further order of the court, all 
the property owned by Abraham at the time of his assignment 
to Davidson, wherever the same might be found, and all 
property sold by Davidson to Louis Bernheimer or to any one 
else, and being in the storehouse numbered 106 Dexter Avenue 
in Montgomery, and to hold it until the further order of the 
court. On the filing of this petition, the District Court made 
the order therein prayed for, reciting “ it further appearing from 
said petition that it is necessary to the interest of the creditors 
of the said Abraham that this court take possession of all the 
property and effects of said Abraham.” And on the same day 
the marshal, pursuant to that order, seized the stock of goods 
in Bernheimer’s possession.

On December 13, 1898, the District Court, on a petition of
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the marshal for instructions concerning the goods seized by 
him, ordered that notice be given to Bernheimer to appear in 
ten days, and to propound any claim that he had to the goods 
so seized, or, on failing to do so, be decreed to have no claim or 
right to them; and directed the marshal to retain possession of 
the goods until the further order of the court.

On December 17, 1898, the petitioning creditors presented 
another petition to the District Court, further alleging that on 
or about November 17, 1898, after the filing of the petition in 
bankruptcy against Abraham, and in disregard of the proceed-
ings thereon pending, Davidson turned over and delivered 
to Bernheimer the whole stock of goods, then worth about 
$10,000, and Bernheimer, with knowledge of the pending pro-
ceedings in bankruptcy, took possession of the goods, sold large 
quantities thereof, and received large sums of money therefor, 
before the rest was taken by order of the court into the hands 
of the marshal; and praying for an order that Bernheimer file 
with the referee in bankruptcy an account of the moneys so re-
ceived by him.

On December 22,1898, Bernheimer, in obedience to the order 
of December 13, came into the District Court, and propounded 
a claim to the stock of goods. The claim stated the assign-
ment to Davidson, and the petition for an adjudication of bank-
ruptcy, and that the petitioning creditors afterwards filed a 
petition in the court of bankruptcy, praying that Davidson be 
required to appear and show cause why he should not be re-
strained from selling the goods so assigned to him; that, in 
obedience to a rule issued on that petition, Davidson appeared 
and showed cause satisfactory to the court; and that the court, 
on the ground that the petition was not sworn to, nor any bond 
given, discharged the rule against him, declined to grant the re-
straining order, and dismissed the petition without prejudice. 
The claim further stated that Davidson thereupon proceeded to 
sell the goods by public auction, and the claimant, acting in 
good faith and under the advice of counsel, bought the goods 
from Davidson at the sale by public auction for the sum of 
$3500, which was a fair and reasonable price, and paid the price, 
in cash to Davidson, and took and kept possession of the goods
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until deprived thereof by the marshal; that the claimant never 
intended to interfere in any way with the process of the court, 
or with any property of the bankrupt; that if he was deprived 
of these goods, and Davidson was allowed to keep the money 
paid him by the claimant as their price, the claimant’s position 
would be one of great hardship and loss; that Davidson, under 
the terms of the assignment to him, would be compelled to pay 
that money to Abraham’s creditors, and the goods purchased 
in good faith by the claimant would also be held and sold again 
for the benefit of those creditors. Bernheimer’s claim con-
cluded as follows: “ Claimant respectfully submits to the court 
his claim in this behalf. He asks the court’s protection in the 
premises, and that it will issue such rules and orders in the 
premises as may be necessary to such protection. He further 
asks that the creditors of said bankrupt estate be remitted to 
the fund derived by said Davidson from claim for the purchase 
price of said goods. Claimant prays also that, in default of 
such order, or if he is mistaken in the relief prayed for, your 
honorable court will issue a rule that the said Davidson be or-
dered to pay into this court the full amount derived by him 
from claimant, as purchase money of said goods, and that same 
be paid over to claimant, who thereupon offers to rescind said 
purchase and to waive all further claim to said goods.”

On December 24, Bernheimer, in answer to the petition of 
December 17, filed an account as therein requested, showing 
that he had received, from sales of the goods, sums amounting 
to $2768.40; that at the time of his purchase from Davidson 
he also bought the exemptions allowed to the bankrupt under 
the laws of Alabama and the Bankrupt Act of 1898, amount-
ing to the sum of $1,000; and that, deducting that sum and 
necessary expenses, he had a net balance in his hands of $1434.80.

On the same 24th of December, the petitioning creditors de-
murred to the claim of Bernheimer, because it showed no title 
in Bernheimer good as against their rights; because the alleged 
sale by Davidson to Bernheimer was made with knowledge by 
oth of the filing of the petition in bankruptcy, and after the 

court of bankruptcy had acquired jurisdiction of the property; 
ecause the deed of assignment to Davidson was an act of bank-
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ruptcy, void as against the petitioning creditors; and because 
Bernheimer asked the court to settle and decide questions be-
tween him and Davidson which it had no jurisdiction to try 
and determine.

On the same day, the District Court sustained the demurrer; 
and, Bernheimer declining to plead further, adjudged and de-
creed “ that the said Louis Bernheimer acquired no title to the 
said goods, or to the proceeds of the sales thereof made by him, 
under the purchase of said goods from H. C. Davidson as as-
signee of said bankrupt, superior to the title of said bankrupt 
estate;” and that Bernheimer pay over to the marshal, to 
await the further order of the court, all the proceeds, to be as-
certained by a referee in bankruptcy, of the sales made by him 
of those goods.

Bernheimer appealed to the Circuit Court of Appeals, which, 
considering the case as if before it on a petition for revision of 
the decree of the District Court, reversed that decree; and 
ordered the cause to be remanded to that court, with instruc-
tions to dismiss the petition against Bernheimer, to vacate all 
orders made thereon, and to restore to him the goods taken 
from his possession; and further ordered that all costs, counsel 
fees, expenses and damages, occasioned to him by the marshal’s 
seizure and detention of the property, be fixed and allowed by 
the court of bankruptcy, and paid by the petitioning creditors. 
93 Fed. Rep. 767; 35 C. C. A. 592.

The marshal, in behalf of the petitioning creditors, thereupon 
obtained a writ of certiorari from this court. 175 IT. S. 724.

J/r. John D. Rouse, Mr. Gustave F. Merlins and Mr. Wil-
liam Grant for petitioner.

Mr. Robert E. Steiner, Mr. Thomas H. Clark and Mr. Gor-
don McDonald, opposing.

Mb . Just ice  Gray , after stating the case as above, delivered 
the opinion of the court.

The general assignment, made by Abraham to Davidson, di 
not constitute Davidson an assignee for value, but simply made
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him an agent of Abraham for the distribution of the proceeds 
of the property among Abraham’s creditors. This general as-
signment was of itself an act of bankruptcy, without regard to 
the question whether Abraham was insolvent. Bankrupt Act 
of July 1,1898, c. 541, § 3; Co. n . Lea, 174 U. S. 590.

Nine days after this assignment, certain creditors of Abraham 
filed a petition in the District Court of the United States to 
have him adjudged a bankrupt, alleging this assignment as an 
act of bankruptcy. After the filing of that petition, Davidson 
sold the property to Bernheimer, and the District Court, after 
the adjudication of bankruptcy, and on petition of the same 
creditors, alleging that, unless the court made an order requir-
ing the property to be taken immediate possession of, the peti-
tioners and all other creditors of Abraham would be greatly 
damaged, and their dividends out of the estate greatly lessened, 
and praying for an order to the marshal to take possession of 
the property, ordered the marshal to do so; and on his petition 
for instructions as to the property so seized, ordered notice to 
Bernheimer to appear in ten days, and to propound any claim 
that he had to the property, or, on failing to do so, be decreed 
to have no right to it. In obedience to that order, Bernheimer 
came into court, and propounded a claim to the property under 
the sale by Davidson to him, alleging that if he was deprived 
of it, and Davidson was allowed also to keep the price paid, his 
position would be one of great hardship; submitting his claim 
to the court, and asking it to make such orders as might be 
necessary for his protection; and praying that the creditors be 
remitted to their claim against Davidson for such price, or, if 
the claimant was mistaken in the relief he prayed for, for an 
order that such price be paid by Davidson into court and paid 
over to the claimant, who thereupon offered to rescind the pur- 
c ase and to waive all further claim to the property.

The District Court sustained a demurrer of the petitioning 
creditors to this claim, and decreed that Bernheimer had no 
it e superior to the title of the bankrupt estate. On his appeal 
rom that decree, the Circuit Court of Appeals reversed it, and 

or ered the property to be restored to him, with costs, counsel 
ees, expenses and damages, occasioned to him by the seizure.

VOL. CLXXXI—13
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The marshal, in behalf of the petitioning creditors, thereupon 
obtained this writ of certiorari.

The case, as the opinion of the Circuit Court of Appeals 
states, presents this question: “ Did the District Court, as a 
court of bankruptcy, have jurisdiction to try the title to the 
goods involved in this controversy by summary proceedings, 
seizing the goods, and requiring Louis Bernheimer, the pur-
chaser at the assignee’s sale, by a rule entered against him, to 
appear before that court within ten days and propound any 
claim he had to the goods, or any part thereof; or, failing 
therein, that he be decreed to have no claim or right thereto?”

The Bankrupt Act of 1898, § 2, invests the courts of bank-
ruptcy “ with such jurisdiction, at law and in equity, as to 
enable them to exercise original jurisdiction in bankruptcy pro-
ceedings, in vacation in chambers, and during their respective 
terms; ” to make adjudications of bankruptcy; and, among 
other things “ (3) appoint receivers or the marshals, upon ap-
plication of the parties in interest, in case the courts shall find 
it absolutely necessary for the preservation of estates to take 
charge of the property of bankrupts after the filing of the pe-
tition and until it is dismissed or the trustee is qualified;” 
“ (6) bring in and substitute additional persons or parties in pro-
ceedings in bankruptcy when necessary for the complete deter-
mination of a matter in controversy; (7) cause the estates of 
bankrupts to be collected, reduced to money and distributed, 
and determine controversies in relation thereto, except as herein 
otherwise provided.” The exception refers to the provisions 
of section 23, by virtue of which, as adjudged at the last term 
of this court, the District Court can, by the proposed defend-
ant’s consent, but not otherwise, entertain jurisdiction over suits 
brought by trustees in bankruptcy against third persons to re-
cover property fraudulently conveyed by the bankrupt to them 
before the institution of proceedings in bankruptcy. Baraes 
v. Hawarden Bank, 178 U. S. 524; Mitchell v. McClure, 1<8 
U. S. 539; Hicks v. Knost, 178 U. S. 541.

The present case involves no question of jurisdiction over a 
suit by a trustee against a person claiming an adverse interest 
in himself.
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Nor is it a petition under § 3e or § 69 of the Bankrupt Act 
of 1898, each of which relates to applications to take charge of 
and hold property of a bankrupt after the petition and before 
the adjudication in bankruptcy. The provisions of those sec-
tions, requiring the applicants to give bond for damages, have 
no application to a case where there has been an adjudication 
of bankruptcy, and the property thereby brought within the 
jurisdiction of the court of bankruptcy.

But it is a petition filed after an adjudication of bankruptcy 
and before the appointment of a trustee; and must rest on the 
authority given to the court of bankruptcy, by clause 3 of sec-
tion 2, to “ appoint receivers or the marshals, upon application 
of parties in interest, in case the courts will find it absolutely 
necessary for the preservation of estates, to take charge of the 
property of bankrupts after the filing of the petition and until 
it is dismissed or the trustee is qualified.” Does this include 
property of the bankrupt in the hands of third persons ?

The Bankrupt Act of March 2,1867, c. 176, § 40, provided 
that upon the filing of a petition for an adjudication of involun-
tary bankruptcy, if probable cause should appear for believing 
that the debtor was about to remove or conceal, or to make any 
fraudulent conveyance of his property, the court might issue a 
warrant to the marshal commanding him “forthwith take pos-
session provisionally of all the property and effects of the debtor, 
and safely keep the same until the further order of the court.” 
14 Stat. 536; Rev. Stat. § 5024. It was held by the Court of 
Appeals of New York that this did not authorize the marshal 
to take possession of the goods of the bankrupt in possession of 
third persons claiming title thereto. Doyle v. Sharpe, 74 N. Y. 
154. But that decision was overruled by this court, and Mr. 
Justice Miller in delivering its opinion said :

‘ The act of Congress was designed to secure the possession 
of the property of the bankrupt, so that it might be administered 
under the proceedings in the bankrupt court. Between the 
first steps initiating proceedings in the bankrupt court and the 
appointment of the assignee, a considerable time often passes.

uring that time, the property of the bankrupt, especially in a 
case commenced by creditors, may be surreptitiously conveyed
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beyond the reach of the court or of the assignee, to whose pos-
session it should come when appointed. If the bankrupt does 
not voluntarily aid the court, or is inclined to defeat the pro-
ceedings, he can, with the aid of friends or irresponsible per-
sons, sell his movable property and put the money in his pocket, 
or secret his goods or remove them beyond the reach of his as-
signee or the process of the court, and defy the law. The evi-
dence in this case shows the manner in which this can be done. 
It was the purpose of the act of Congress to prevent this evil. 
It therefore provides that, as soon as the petition in bankruptcy 
is filed, the court may issue to the marshal a provisional warrant 
directing him to take possession of the property and effects of 
the bankrupt and hold them subject to the further order of the 
court. To have limited this right or duty of seizure to such 
property as he might find in the actual possession of the bank-
rupt would have manifestly defeated in many instances the 
purposes of the writ. There is therefore no such limitation 
expressed or implied. As in the writ of attachment, or the 
ordinary execution on a judgment for the recovery of money, 
the officer is authorized to seize the property of the defendant, 
wherever found; so here it is made his duty to take into his 
possession the property of the bankrupt wherever he may find 
it. It is made his duty to collect and hold possession until the 
assignee is appointed or the property is released by some order 
of the court, and he would ill perform that duty if he should 
accept the statement of every man in whose custody he found 
the property which he believed would belong to the assignee, 
when appointed, as a sufficient reason for failing to take pos-
session of it.” Sharpe v. Doyle, 102 IT. S. 686, 689, 690. A 
like decision was made in Feibelman v. Packard, 109 U. S. 421.

These considerations are equally applicable to an application, 
after the adjudication in bankruptcy and before the qualifica-
tion of a trustee, for an appointment of the marshal, under 
clause 3 of section 2 of the Bankrupt Act of 1898, to take charge 
of “ the property ” of the bankrupt “ after the filing of the 
petition and until it is dismissed or the trustee qualified.
is true that under this provision the appointment is only to e 
made “ in case the courts shall find it absolutely necessary or
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the preservation of the estates.” But that condition of things 
is shown, in the present case, by the allegation of the applica-
tion, and the finding of the court of bankruptcy, that it was 
necessary to the interest of the creditors of the bankrupt to 
take immediate possession of his property.

In the opinion in Bardes v. Hawarden Bank, 178 U. S. 521, 
538, it was indeed said: “ The powers conferred on the courts 
of bankruptcy by clause 3 of section 2, and by section 69, after 
the filing of a petition in bankruptcy, and in case it is necessary 
for the preservation of property of the bankrupt, to authorize 
receivers or the marshals to take charge of it until a trustee is 
appointed, can hardly be considered as authorizing the forcible 
seizure of such property in the possession of an adverse claim-
ant, and have no bearing upon the question in what courts the 
trustee may sue him.” But the remark, “ can hardly be con-
sidered as authorizing the forcible seizure of such property in 
the possession of an adverse claimant,” was an inadvertence, 
and upon a question not arising in the case then before the 
court, which related exclusively to jurisdiction of a suit by the 
trustee after his appointment.

Moreover, the consent of the proposed defendant, Bernhei- 
mer, to this mode of proceeding is shown by the terms of his 
claim, in which, not protesting against the jurisdiction of the 
court of bankruptcy, he expressly submitted his claim to that 
court, and asked for such orders as might be necessary for his 
protection.

Considering that the property was not held by Davidson un-
der any claim of right in himself, but under a general assign-
ment which was itself an act of bankruptcy; that no trustee 

ad been appointed; that the sale by Davidson to Bernheimer 
was made after and with knowledge of the petition in bank-
ruptcy; and that Bernheimer consented to the form of pro-
ceeding; we are of opinion that Bernheimer had no title superior 
to the title of the bankrupt’s estate; that the District Court, as 
a court of bankruptcy, was authorized so to decide in this pro- 
cee mg; and that the decree of the Circuit Court of Appeals, 
irecting the goods to be restored to Bernheimer, must be re-

versed.
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The question remains what further order should be made. 
It is manifestly inequitable that Bernheimer should lose both 
the goods themselves and the price which he had paid to David-
son for them. His equities in that respect, and the rightful 
claim of the bankrupt’s creditors against him, may depend upon 
many circumstances, and can be best settled in the District 
Court, which has authority, under clause 6 of section 2 of the 
Bankrupt Act of 1898, to bring in Davidson if necessary for the 
complete determination of the matter.

Judgment of the Circuit Court of Appeals reversed, and case 
remanded to Dist/rict Court for further proceedings in con-
formity with this opinion.

RASMUSSEN v. IDAHO.

ERROR TO THE SUPREME COURT OF THE STATE OF IDAHO.

No. 215. Submitted March 18,1900.—Decided April 22, 1901.

The provision in the statute of March 13, 1899, of Idaho that “ whenever 
the governor of the State of Idaho has reason to believe that scab or any 
other infectious disease of sheep has become epidemic in certain locali-
ties in any other State or Territory, or that conditions exist that render 
sheep likely to convey disease, he must thereupon by proclamation, des-
ignate such localities and prohibit the importation from them of any 
sheep into the State, except under such restrictions as, after consulta-
tion with the state sheep inspector, he may deem proper,” does not con-
flict with the Constitution of the United States.

This case distinguished from Railroad Company v. Husen, 95 U. S. 465.

On  March 13, 1899, the legislature of Idaho passed an act, 
the first section of which contains the following:

“ Whenever the governor of the State of Idaho has reason to 
believe that scab or any other infectious disease of sheep has 
become epidemic in certain localities in any other State or Ter-
ritory or that conditions exist that render sheep likely to con-
vey disease, he must thereupon, by proclamation, designate 
such localities and prohibit the importation from them of any 
sheep into the State, except under such restrictions as, after
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consultation with the state sheep inspector, he may deem proper.” 
Session Laws, Idaho, 1899, p. 452.

Subsequent provisions of the statute prescribed penalties for 
its violation. On April 12,1899, the Governor of Idaho issued 
the following proclamation:

“ Proclama tion .
“Scheduling certain Localities on Account of Scab or Scabbies. 

“ State  of  Idaho , Executive  Off ice .
“Whereas, I have received statements from reliable wool 

growers and stock raisers of the State of Idaho, said statements 
being supplemented by affidavits of reputable persons, all to 
the effect that the disease known as scab or scabbies is epi-
demic among sheep in certain localities or districts, viz., in the 
county of Cache, State of Utah; the county of Box Elder, in 
the State of Utah; and the county of Elko, in the State of Ne-
vada ; and,

“ Whereas, it is known that sheep from said districts are an-
nually moved, driven or imported into the State of Idaho, and 
if so moved would thereby spread infection and disease on the 
ranges and among the sheep of this State, which act would re-
sult in great disaster:

“ Now, therefore, I, Frank Steunenberg, governor of the State 
of Idaho, by virtue of authority in me vested, and after due 
consultation with the state sheep inspector, do hereby prohibit 
the importation, driving or moving into the State of Idaho of 
all sheep now being held, herded or ranged within said in-
fected districts, viz., the county of Cache, in the State of Utah; 
the county of Box Elder, in the State of Utah, and the county 
of Elko, in the State of Nevada, or which may hereafter be 
held, herded or ranged within said infected districts, for a pe-
riod of sixty days from and after the date of this proclamation ; 
after the termination of said sixty days sheep can be moved 
into this State only upon compliance with the laws of the State 
of Idaho regarding the inspection and dipping of sheep.”

Under this statute and the accompanying proclamation the 
p aintiff in error was arrested, tried and convicted in the Dis-
trict Court of the Fifth Judicial District sitting in and for the
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county of Oneida, State of Idaho. His conviction was sus-
tained by the Supreme Court of the State, 59 Pac. Rep. 933, 
and to reverse such judgment of conviction this writ of error 
was sued out.

Mr. Arthur Brown and Mr. Henry P. Henderson for plain-
tiff in error.

Mr. Samuel H. Hays and Mr. Frank Martin for defendant 
in error.

Mr . Just ice  Brewer , after making the above statement of 
the case, delivered the opinion of the court.

The judgment of the Supreme Court of Idaho establishes 
that there is no conflict between this legislation and the consti-
tution of the State, and it is not within the province of this 
court to review that question. Merchant^ c&c. Bank n . Pennsyl-
vania, 167 IT. S. 461, and cases cited in the opinion.

The single question, therefore, for our consideration is whether 
this legislation conflicts with the Federal Constitution. Plain-
tiff in error relies largely on Bailroad Company n . Husen, 95 
U. S. 465. In that case the validity of an act of the State of 
Missouri was presented. The act provided that “no Texas, 
Mexican or Indian cattle shall be driven or otherwise conveyed 
into or remain in any county in this State between the first day 
of March and the first day of November in each year by any 
person or persons whatsoever.” It was held to be in conflict 
with the constitutional grant of power to Congress to regulate 
commerce between the States. In the opinion the police power 
of the State, the power by which the State prevents the intro-
duction into its midst of noxious articles, was fully recognized, 
but attention was called to the fact that there was an absolute 
prohibition of the bringing in of Texas, Mexican or Indian cat-
tle during eight months of the year, without reference to the 
actual condition of the cattle, and it was said:

“ Tried by this rule, the statute of Missouri is a plain intru-
sion upon the exclusive domain of Congress. It is not a quar-
antine law. It is not an inspection law. It says to all natural
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persons and to all transportation companies, ‘you shall not 
bring into the State any Texas cattle or any Mexican cattle or 
Indian cattle, between March 1 and December (November) 1 in 
any year, no matter whether they are free from disease or not, 
no matter whether they may do an injury to the inhabitants of 
the State or not. . . . Such a statute, we do not doubt, is 
beyond the power of a State to enact. To hold otherwise 
would be to ignore one of the leading objects which the Con-
stitution of the United States was designed to secure.” p. 473.

It will be perceived that the act was an absolute prohibition 
operative during eight months of each year. It was an act 
continuous in its force; provided for no inspection, and was 
predicated on the assumption that the State had the right to 
exclude for two thirds of each year the introduction of all those 
kinds of cattle, sick or well, and whether likely to distribute 
disease or not.

In the case before us the statute makes no absolute prohibi-
tion of the introduction of sheep, but authorizes the Governor 
to investigate the condition of sheep in any locality, and, if found 
to be subject to the scab or any epidemic disease liable to be 
communicated to other sheep, to make such restriction on their 
introduction into the State as shall seem to him, after conference 
with the state sheep inspector, to be necessary. The executive 
acted on the authority thus conferred, and, after consultation 
with the state sheep inspector and examination of the matter, 
found that the scab was epidemic in certain localities in Utah 
and Nevada, and that if sheep from those localities were moved 
therefrom into Idaho they would spread infection and disease 
among the sheep of the State, and thereupon forbade the in-
troduction of sheep from such localities for the space of sixty 
days. It will be perceived that this is not a continuous act, op-
erating year after year irrespective of any examination as to 

e actual facts, but is one contemplating in every case inves-
tigation by the chief executive of the State before any order of 
restraint is issued. Whether such restraint shall be total or 

mited, and for what length of time, are matters to be deter- 
inined by him upon full consideration of the condition of the sheep 
ln e localities supposed to be affected. The statute was an act
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of the State of Idaho contemplating solely the protection of its 
own sheep from the introduction among them of an infectious 
disease, and providing for only such restraints upon the intro-
duction of sheep from other States as in the judgment of the 
State was absolutely necessary to prevent the spread of disease. 
The act, therefore, is very different from the one presented in 
Railroad Co. n . Husen, supra, and is fairly to be considered a 
purely quarantine act, and containing within its provisions noth-
ing which is not reasonably appropriate therefor. There being 
no other Federal question in the case the judgment of the Su-
preme Court of Idaho is

Affirmed.

SCOTT v. DEWEESE.

EEBOR TO THE CIRCUIT COURT OF APPEALS FOR THE EIGHTH CIRCUIT.

No. 148. Argued January 24, 25,1901.—Decided April 15,1901.

Section 5142 of the Revised Statutes of the United States, providing for the 
increase of the capital stock of a national bank, and declaring that no 
increase of capital stock shall be valid until the whole amount of the in-
crease is paid in, and until the Comptroller of the Currency shall certify 
that the amount of the proposed increase has been duly paid in as part of 
the capital of such association, does not make void a subscription or cer-
tificate of stock based upon capital stock actually paid in, simply because 
the whole amount of any proposed or authorized increase has not in fact 
been paid into the bank; certainly, the statute should not be so applied in 
behalf of a person sought to be made liable as shareholder, when, as in the 
present case, he held, at the time the bank suspended and was put into 
the hands of a receiver, a certificate of the shares subscribed for by him, 
enjoyed, by receiving and retaining dividends, the rights of a shareholder, 
and appeared as a shareholder upon the books of the bank, which were 
open to inspection, as of right, by creditors.

As between the bank and the defendant, the latter having paid the amount 
of his subscription for shares in the proposed increase of capital was en 

. titled to all the rights of a shareholder, and therefore, as between hinise 
and the creditors of the bank, became a shareholder to the extent of t ie 
stock subscribed and paid for by him.

That the bank, after obtaining authority to increase its capital, issue cer 
tificates of stock without the knowledge or approval of the Comptro er 
and proceeded to do business upon the basis of such increase before 8
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whole amount of the proposed increase of capital had been paid in, was 
a matter between it and the Government under whose laws it was organ-
ized, and did not render void subscriptions or certificates of stock based 
upon capital actually paid in, nor have the effect to relieve a shareholder, 
who became such by paying into the bank the amount subscribed by him, 
from the individual liability imposed by section 5151.

Upon the failure of a national bank the rights of creditors attach under sec-
tion 5151, and a shareholder who was such when the failure occurred can-
not escape the individual liability prescribed by that section upon the 
ground that the bank issued a certificate of stock before, strictly speak-
ing, it had authority to do so.

If a subscriber to the stock of a national bank becomes a shareholder in con-
sequence of frauds practiced upon him by others, whether they be officers 
of the bank or officers of the Government, he must look to them for such 
redress as the law authorizes, and is estopped, as against creditors, to 
deny that he is a shareholder, within the meaning of section 5151, if at the 
time the rights of creditors accrued he occupied and was accorded the 
rights appertaining to that position.

The  case is stated in the opinion of the court.

J/y. Hiram F. Stevens for plaintiff in error. J/r. C. M. 
Sterry, Mr. Eugene Hagen and Mr. I. E. Lambert by leave of 
court filed a brief on that side.

Mr. William S. Shirk for defendant in error.

Me . Jus tice  Harlan , delivered the opinion of the court.

This case went off in the Circuit Court upon a motion for a 
judgment in favor of the plaintiff upon the pleadings. The 
motion was sustained and judgment was entered in accordance 
with the prayer of the petition. That judgment was affirmed 
in the Circuit Court of Appeals, Judge Sanborn dissenting. 89 
Fed. Rep. 843, 856; 60 CT. S. App. 720, 743. The case is here 
upon writ of error sued out by the defendant Scott.

The case made by the petition is substantially as follows:
The First National Bank of Sedalia, Missouri, was organized . 

on the 30th of October, 1865, with a capital stock of 8100,000 
and thereafter, until the 24th day of October, 1885, continued 
to do a banking business.

On the day last named the bank, pursuant to the provisions of
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the act of Congress approved July 12,1882, 22 Stat. 162, c. 290, 
extended the period of its succession for a term of twenty years 
from and after the 30th of October, 1885; and on the 24th of 
October, 1885, the Comptroller of the Currency issued his certifi-
cate stating that the bank had complied with the provisions of 
the act of Congress in thus extending the period of its existence, 
and was authorized to have succession until the close of busi-
ness on the 30th of October, 1905.

On the 6th of September, 1890, the bank increased its capi-
tal stock in the sum of $150,000; and on the 17th of January, 
1891, the Comptroller of the Currency certified that it had in-
creased its stock to the above extent in accordance with the 
provisions of the act of May 1, 1886, 24 Stat. 18, c. 73, and 
that such increase was approved ; also, that the increase had 
been duly paid in as part of the capital stock of the company.

The bank continued to do a banking business upon the basis 
of a capital stock of $250,000 until the 4th day of May, 1894, 
on which day it became insolvent, closed its doors, and ceased 
to do business.

On the 10th of May, 1894, the original plaintiff, W. A. Lati-
mer, was duty appointed receiver of the bank by the Comp-
troller of the Currency under the laws relating to national bank-
ing associations. The defendant in error Deweese was after 
that date substituted in his place as receiver.

In winding up and settling the affairs of the bank the Comp-
troller of the Currency determined that it was necessary to en-
force the individual liability of stockholders and to collect from 
them an amount equal to 75 per cent of their stock at par value; 
and on the 13th day of April, 1895, that officer made an assess-
ment and requisition upon shareholders for the sum of $187,500, 
to be paid by them ratably on or before the 15th day of May, 
1895, and made demand upon the defendant Scott for $75 upon 
every share of the capital stock of the bank held or owned by 
him at the time of the failure of the bank as above stated, pay-
able on or before the 15th day of May, 1895. The receiver was 
directed to enforce against shareholders the payment of the 
amounts assessed against them.

At the time of the failure and suspension of the bank the de-



SCOTT v. DEWEESE. 205

Opinion of the Court.

fendant Scott was the owner and holder of fifty shares of its 
capital stock of the par value of $100 each. The amount rata-
bly due by him as such shareholder under the above assessment 
was $3750.

On the 17th day of April, 1895, the receiver of the bank noti-
fied the defendant of the assessment and requisition and de-
manded payment of the same; but he did not pay that sum or 
any part thereof. Hence this action.

Judgment was asked for the sum of $3750, with interest from 
May 15, 1895, as well as for costs of suit.

The defendant in his answer admitted the organization of the 
bank and the extension of the period of its incorporation as al-
leged ; also that the bank continued to do a banking business 
as set out in the petition, and that it had become insolvent and 
closed its doors. He also admitted the appointment and quali-
fication of the receiver and the allegations of the petition as to 
the order of the Comptroller of the Currency.

Further answering, he alleged, that on September 6,1890, the 
bank by a vote of the owners of two thirds of its capital stock, 
voted to increase that stock in the sum of $150,000; that it noti-
fied the Comptroller that the whole amount of such increase 
had been paid in ; that on January 17, 1891, that officer—then 
knowing that more than the entire capital of the bank was 
loaned, directly and indirectly, to its president, and that the 
amount so loaned had been steadily increased for several years 
upto the date just named by adding the interest which was not 
paid to the notes evidencing the loans or the renewals thereof, 
and who based his action wholly upon the notification from the 
bank—issued a certificate stating that the amount of the in-
crease of capital was $150,000, that the same was paid in, and 
that such increase was approved; that thereafter, until May 24, 
1894, the bank continued to do business with a pretended cap-
ital of $250,000;

That “ in September, 1890, the officers of said bank informed 
and represented to defendant as follows: That said bank con-
templated increasing its capital stock from one hundred thou-
sand dollars to two hundred and fifty thousand dollars; that 
said intended increase of capital was made desirable on account
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of the increasing business of said bank; that said bank was in 
a flourishing condition and earning large dividends upon its 
capital stock, and then had a surplus of fifty thousand dollars 
over and above its capital stock and all liabilities; that from 
said surplus such dividends would be declared as would make 
each of the two thousand five hundred shares of stock worth 
the sum of one hundred and eight dollars; ”

That relying upon such representations the defendant—never 
having held or owned any stock in the bank—subscribed for 
fifty shares of the proposed increase of $150,000, and in October, 
1890, deposited in the bank the sum of $5400;

That it was the understanding between the defendant and 
the bank that that sum was to be held by it and applied in 
payment of defendant’s subscription for fifty shares, when all 
of the proposed increase was subscribed and the money therefor 
paid into the bank, “ and the issues of the shares of said increase 
could be legally made; ”

That the bank gave to the defendant a receipt for said sum 
of $5400, and about October 25, 1890, delivered to him a cer-
tificate for fifty shares of “its said pretended increase of capi-
tal;” and,

That the “ bank then, falsely and fraudulently and with intent 
to deceive defendant, represented to defendant that the said 
increase of capital had been lawfully made, and that the full 
amount thereof had been subscribed for and paid in in full, and 
defendant, deceived by said representations, and relying thereon, 
accepted and retained said certificate, and that defendant held 
and claimed as owner said certificate thereafter and until the 
closing of said bank, and in the years 1891 and 1892 received 
and retained alleged dividends aggregating eighteen per cent 
of the par value of said certificate; that said alleged dividends 
were paid out of the money paid as aforesaid by defendant to 
said bank.”

The defendant further alleged that in September, 1890, and 
for many months prior thereto and afterwards, the bank was 
in fact wholly insolvent, had no surplus whatever, and at the 
time of the increase of the stock all of its capital had been lost 
—its liabilities irrespective of its capital stock and alleged sur
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plus exceeding its assets—and it was earning no dividends upon 
its capital;

That said pretended increase of stock was never of any value 
or validity whatever; that only about two thirds of the increased 
stock was ever paid; that the officers of the bank made false 
entries in its books and records for the purpose of showing an 
apparent surplus, and declaring a dividend to themselves there-
from, turning the dividends into the bank in pretended payment 
for a large part of the increased stock;

That the whole transaction was a sham for the purpose of 
bolstering up an insolvent institution by obtaining large sums 
of money from the subscribers for the increased stock, and for 
the further purpose of “ watering ” its capital stock and per-
mitting its officers to appropriate to themselves, without paying 
anything therefor, a large part of such pretended increase, of 
all of which defendant had no knowledge whatever until long 
after the bank had closed its doors on May 4, 1894, nor had de-
fendant any information whatever that could in any way have 
created a suspicion thereof;

That the books and records of the bank during all the time 
after October 25, 1890, had shown, and it had been made by 
them to appear, that all of the pretended increase of capital 
was paid in; and that from a time prior to the last-named date 
until the bank closed its books and records were systematically, 
skilfully and cunningly falsified by its officers, and so kept that 
the defendant could not by the utmost diligence have ascertained 
the true condition of the bank; and,

That as soon as he discovered that the increased stock was 
not fully paid in, defendant disclaimed and denied that he was 
or ever had been a stockholder of the bank.

Such being the case made by the pleadings, we are to inquire 
whether there was error in giving judgment against the defend-
ant.

By section 5151 of the Revised Statutes, “the shareholders 
o every national banking association shall be held individually 
responsible, equally and ratably, and not one for another, for 
a contracts, debts and engagements of such association, to the
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extent of the amount of their stock therein, at the par value 
thereof, in addition to the amount invested in such shares.”

Within the meaning of that section, was the defendant, in 
view of the facts stated in the pleadings, to be deemed a share-
holder of the bank when it suspended and was put into the 
hands of a receiver ?

The defendant admits in his answer that he held, and for 
three years and more previous to that date had held, a certifi-
cate for fifty shares of the bank’s stock, and exercised the rights 
of a shareholder by receiving dividends for the years 1891 and 
1892 aggregating eighteen per cent of the par value of the stock 
standing in his name on the book of the association. He thus 
enjoyed the privileges of a shareholder.

The defendant, however, contends that although he may have 
exercised the rights of a shareholder in holding a certificate of 
shares and in receiving and retaining dividends, he was not a 
shareholder within the meaning of section 5151 so as to become 
individually liable, to the extent prescribed by that section, for 
the contracts, debts and engagements of the bank.

That position is supposed to be justified by section 5142 of 
the Revised Statutes declaring that “ any association formed 
under this Title may, by its articles of association, provide for 
an increase of its capital from time to time, as may be deemed 
expedient, subject to the limitations of this Title. But the 
maximum of such increase to be provided in the articles of as-
sociation shall be determined by the Comptroller of the Cur-
rency ; and no increase of capital shall be valid until the whole 
amount of such increase is paid in, and notice thereof has been 
transmitted to the Comptroller of the Currency, and his certifi-
cate obtained specifying the amount of such increase of capital 
stock, with his approval thereof, and that it has been duly paid 
in as part of the capital of such association.” That section was 
modified, in some respects, by the act of May 1, 1886, c. 73, 
which provided “that any national banking association may, 
with the approval of the Comptroller of the Currency, by the 
vote of shareholders owning two thirds of the stock of such as-
sociation, increase its capital stock, in accordance with existing 
laws, to any sum approved by the said Comptroller, notwith-
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standing the limit fixed in its original articles of association and 
determined by said Comptroller; and no increase of the capital 
stock of any national banking association either within or be-
yond the limit fixed in its original articles of association shall 
be made except in the manner herein provided.” Under this 
last statute the bank proceeded when by the vote of two thirds 
of its shareholders it determined to increase its stock by $150,000. 
24 Stat. 18, § 1.

The defendant lays great stress on the words in section 5142, 
“ no increase of capital shall be valid until the whole amount of 
such increase is paid in,” and until the Comptroller shall certify 
that the amount of the proposed increase “ has been duly paid 
in as part of the capital of such association.” But does it fol-
low that one who claimed to be a shareholder in respect of an 
increase of the bank’s capital, and who was recognized as such 
by the bank, particularly if he held a formal certificate stat-
ing that he was a shareholder, can escape liability, under sec-
tion 5151, by simply proving—after the bank has suspended and 
has been placed into the hands of a receiver—that the whole 
amount of the proposed increase was not in fact “paid in” as 
required by section 5142, although the contrary was certified by 
the Comptroller upon the bank’s report to that officer ? We 
think not.

The literal construction insisted upon by the defendant might 
produce results which we cannot suppose were ever contem-
plated by Congress. Referring to that construction the court 
below well said: “ If this contention is well founded, then, as 
already said, it follows that if all the shares but one had been 
subscribed and paid for, nevertheless the holders of the certifi-
cates for the full-paid shares could not be heard to assert that 

ey were the owners of valid shares, which would be a most 
unjust result. If this is the true meaning of the statute, it is 
made possible for parties in control of a national bank, with the 
approval of the Comptroller, to authorize the increase of the 

s^0°k> to obtain subscription and payment in full for all 
e s ares but one or two, and then, if that be desirable, to deny 

o e holders of these full-paid certificates, any participation in 
e control of the bank, or in case the bank becomes insolvent, 

vol . clxxxi —14
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to shield these holders of certificates from liability to creditors. 
Certainly a construction of the statute having such results should 
not be adopted unless the statute as a whole imperatively de-
mands it.”

The primary object of the provision that “no increase of 
capital shall be valid until the whole amount of such increase 
is paid in ” was to prevent the “ watering ” of stock, that is, 
prevent banking business being done upon the basis of an in-
creased capital which did not in fact exist. If this prohibi-
tion be disregarded by a national bank, the conduct of its 
business could no doubt be controlled by the representatives 
of the Government so far as might be necessary to compel obe-
dience to the law. Rev. Stat. § 5205. But the statute does not, 
in terms, make void a subscription or certificate of stock based 
upon increased capital stock actually paid in, simply because 
the whole amount of any proposed or authorized increase has 
not in fact been paid into the bank. Certainly, the statute 
should not be so applied in behalf of a person sought to be 
made liable as a shareholder, when, as, in the present case, he 
held, at the time the bank suspended and was put into the 
hands of a receiver, a certificate of the shares subscribed for 
by him; enjoyed, by receiving and retaining dividends, the 
rights of a shareholder; and appeared as a shareholder upon 
the books of the bank which were open to inspection, as of 
right, by creditors. Rev. Stat. § 5210. As between the bank 
and the defendant, the latter having paid the amount of his 
subscription for shares in the proposed increase of capital was 
entitled to all the rights of a shareholder, and therefore, as be-
tween himself and creditors of the bank, became a shareholder 
to the extent of the stock subscribed and paid for by him. That 
the bank, after obtaining authority to increase its capital, issued 
certificates of stock without the knowledge or approval of the 
Comptroller and proceeded to do business upon the basis of 
such increase before the whole amount of the proposed in-
crease of capital had been paid in, was a matter between it 
and the Government under whose laws it was organized, an 
did not render void subscriptions or certificates of stock base 
upon capital actually paid in, nor have the effect to relieve a
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shareholder, who became such by paying into the bank the 
amount subscribed by him, from the individual liability im-
posed by section 5151.

In National Bank v. Matthews, 98 IT. S. 621, 629, it appeared 
that a national bank had made a loan of money, the repayment 
of which by the borrower was in part secured by a deed of trust 
on real estate. The borrower insisted that the taking of the 
deed of trust as security was in violation of the act of Con-
gress. This court conceded that the statute by clear implica-
tion forbade a national bank from making a loan on real estate 
security, but held that the violation of the statute by the bank 
was a matter of which the borrower could not complain, say-
ing: “We cannot believe it was meant that stockholders, and 
perhaps depositors and other creditors, should be punished and 
the borrower rewarded, by giving success to this defence when-
ever the offensive act shall occur. The impending danger of a 
judgment of ouster and dissolution was, we think, the check, 
and none other contemplated by Congress. That has been 
always the punishment prescribed for the wanton violation of 
a charter, and it may be made to follow whenever the proper 
public authority shall see fit to invoke its application. A private 
person cannot, directly or indirectly, usurp this function of the 
Government.” The doctrine of the Matthews case has been often 
reaffirmed.. Whit/ney n . Wyman, 101 IT. S. 392, 397; Jones n . 
Guaranty and Indemnity Co., 101 U. S. 622, 628; Fritts v. 
1 aimer, 132 IT. S. 282, 291; Logan County Nat. Bank v. Town-
send, 139 U. S. 67, 76; Thompson v. St. Nicholas Nat. Bank, 
146 U. S. 240, 251.
<( By section 5201 of the Revised Statutes it is provided that 

no association shall make any loan or discount on the security 
of the shares of its own capital stock, nor be the purchaser or 

older of any such shares, unless such security or purchase 
s all be necessary to prevent loss upon a debt previously con- 
i acted in good faith; and stock so purchased or acquired shall, 

wit in six months from the time of its purchase, be sold or dis-
pose of at public or private sale; or, in default thereof, a 
receiver may be appointed to close up the business of the asso- 
cia ion. « While this section,” this court said in National
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Bank, of Xenia v. Stewart, 107 IL S. 676, 677, “in terms pro-
hibits a banking association from making a loan upon the se-
curity of shares of its own stock, it imposes no penalty, either 
upon the bank or borrower, if a loan upon such security be 
made. If, therefore, the prohibition can be urged against the 
validity of the transaction by any one except the Government, 
it can only be done before the contract is executed, while the 
security is still subsisting in the hands of the bank. It can, 
then, if at all, be invoked to restrain or defeat the enforcement 
of the security. When the contract has been executed, the 
security sold, and the proceeds applied to the payment of the 
debt, the courts will not interfere with the matter. Both bank 
and borrower are in such case equally the subjects of legal cen-
sure, and they will be left by the courts where they have placed 
themselves.”

These principles are in our judgment applicable to the case 
before us.

The defendant alleged that he subscribed for the fifty shares 
of the proposed increase of the bank’s capital and deposited in 
the bank the amount necessary to pay for the stock, upon an 
understanding with the bank that the amount so deposited 
should be applied in payment of his subscription when all of 
the proposed increase of capital had been subscribed for and 
paid in, so that shares based upon such increase could be legally 
issued. But this does not present the whole case. The defend-
ant, having paid in the amount subscribed, subsequently ac-
cepted a certificate for the shares7 subscribed for by him, 
knowing, as he must be conclusively presumed to have known, 
that the money paid in by him was the basis of such certificate. 
He assumed the position, and claimed and exercised the rights, 
of a shareholder. He drew money from the bank as dividends 
upon his stock. No understanding which the defendant may 
have had with the officers of the bank prior to his complete 
subscription of stock could, under the circumstances disclose , 
relieve him from the liability attaching to him as a shareholder, 
after he had, in the most unequivocal manner, claimed and was 
accorded by the bank the rights of a shareholder. It may be— 
although upon this question we express no opinion that t e
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defendant, by proper proceedings instituted in good faith and 
in due time before the suspension of the bank, could have had 
his subscription cancelled upon the ground that the whole 
amount of the proposed increase of capital had not in fact been 
paid in, although according to the pleadings the contrary was 
certified by the Comptroller. But immediately upon the fail-
ure of the bank the rights of creditors attached under section 
5151, and a shareholder who was such when the failure occurred 
could not escape the individual liability prescribed by that sec-
tion upon the ground that the bank had issued to him a certifi-
cate of stock before, strictly speaking, it had authority to do so. 
We concur with the Circuit Court of Appeals in holding that 
under section 5142, as modified by the act of May 1, 1886, 
each subscription for portions of increased capital “ when paid 
up in full becomes valid and binding until the maximum is 
reached, and the statute does not incorporate into such sub-
scriptions a condition that the subscriber paying such subscrip-
tion in full cannot become a holder of valid stock unless the 
maximum amount of the proposed increase is subscribed and 
paid for.” If this be a sound view, as we think it is, it follows 
that one holding stock in a national bank which is so far valid 
as to entitle him to enjoy, and who is accorded the right to en-
joy, the privileges of a shareholder, as against the bank, is a 
shareholder upon whom assessments may be made in conform-
ity with section 5151.

The present suit is primarily in the interest of creditors of the 
bank. It is based upon a statute designed not only for their 
protection but to give confidence to all dealing with national 
banks in respect of their contracts, debts and engagements, as 
well as to stockholders generally. If the subscriber became a 
shareholder in consequence of frauds practised upon him by 
others, whether they be officers of the bank or officers of the 
Government, he must look to them for such redress as the law 
authorizes, and is estopped, as against creditors, to deny that 

e is a shareholder, within the meaning of section 5151, if at 
t e time the rights of creditors accrued he occupied and was 
accorded the rights appertaining to that position.

Although this question has not arisen in any former case in
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the precise form in which it is here presented, the views we 
have expressed are in line with former adjudications.

In Aspinwall v. Butler, 133 LT. S. 595, 607, 609, the principal 
question was as to the liability under section 5151 of one who 
had subscribed and paid for a part of an authorized increase of 
the stock of a national bank, the whole amount of such increase 
not having been taken up by subscriptions. Referring to a by-
law of the association relating to the power of the directors 
when there was a deficiency in subscriptions arising from the 
failure of some to take stock who had the privilege of doing so, 
the court, speaking by Mr. Justice Bradley, said: “There was 
no express condition that the individual subscriptions should 
be void if the whole $500,000 was not subscribed ; and, in our 
judgment, there was no implied condition in law to that effect. 
Each subscriber, by paying the amount of his subscription, 
thereby indicated that it was not made on any such condition. 
It is not like the case of creditors signing a composition deed to 
take a certain proportion of their claims in discharge of their 
debtor. The fixed amount of capital stock in business corpora-
tions often remains unfilled, both as to the number of shares 
subscribed, and as to payment of instalments; and the unsub-
scribed stock is issued from time to time as the exigencies of 
the company may require. The fact that some of the stock 
remains unsubscribed is not sufficient ground for a particular 
stockholder to withdraw his capital. There may be cases in 
which equity would interfere to protect subscribers to stock 
where a large and material deficiency in the amount of capi-
tal contemplated has occurred. But such cases would stand on 
their own circumstances. It could hardly be contended that 
the present case, in which more than ninety-two per cent of the 
contemplated increase of capital was actually subscribed and 
paid in, would belong to that category. In Minor v. Mechan-
ics' Bank of Alexandria, 1 Pet. 46, only $320,000 out of $500,000 
of capital authorized by the charter was subscribed in good faith, 
but the court did not regard this deficiency in the subscriptions 
as at all affecting the status of the corporation, or the validity 
of its operations. Some reliance is placed upon the words o 
the act of Congress which authorizes an increase of capital within
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the maximum prescribed in the articles of association. They 
are found in section 5142 of the Revised Statutes, which declares 
that any banking association may, by its articles, provide for 
an increase of its capital from time to time, but adds, ‘ no in-
crease of capital shall be valid until the whole amount of such 
increase is paid in, and notice thereof has been transmitted to 
the Comptroller of the Currency, and his certificate obtained 
specifying the amount,’ etc. This clause would have been vio-
lated by an issue of $500,000 of new stock, when only $461,300 
was paid in; but not by an issue of the exact amount that 
was paid in. The clause in question was intended to secure the 
actual payment of the stock subscribed, and so as to prevent 
what is called watering of stock. In the present case the statute 
was strictly and honestly complied with. The argument of the 
defendant asks too much. It would apply to the original capi-
tal of a company as well as to an increase of capital. And will 
it do to say, after a company has been organized and gone into 
business, and dealt with the public, that its stockholders may 
withdraw their capital and be exempt from statutory liability 
to creditors, if they can show that the capital stock of the com-
pany was not all subscribed ? ” Again: “ The stock was law-
fully created, the defendant subscribed for the shares in question 
and paid for them, and received his certificate; and nothing 
was afterwards done by the directors, the Comptroller of the 
Currency, or the stockholders in meeting assembled, which they 
had not a perfect right to do. The defendant became a stock-
holder; he held the shares in question when the bank finally 
went into liquidation; and, of course, became liable under sec-
tion 5151 of the Revised Statutes to pay an amount equal to 
the stock by him so held.”

In Pacific National Bank v. Eaton, 141 U. S. 227, 233, 234, 
the court, again speaking by Mr. Justice Bradley, said: “The 
defendant in error was just as much bound by her subscription 
to the new stock as if the whole $500,000 had been subscribed 
and paid in. The only question to be considered, therefore, is 
" h ether the fact that the defendant in error did not call for 
and take her certificate of stock made any difference as to her 
status as a stockholder. We cannot see how it could make the
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slightest difference. Her actually going or sending to the bank 
and electing to take her share of the new stock, and paying 
for it in cash, and receiving a receipt for the same in the form 
above set forth, are acts which are fully equivalent to a sub-
scription to the stock in writing, and the payment of money 
therefor. She then became a stockholder. She was properly 
entered as such on the stock book of the company, and her cer-
tificate of stock was made out ready for her when she should 
call for it. It was her certificate. She could have compelled 
its delivery had it been refused. Whether she called for it or 
not was a matter of no consequence whatever in reference to 
her rights and duties. The case is not like that of a deed for 
lands, which has no force, and is not a deed, and passes no 
estate, until it is delivered. In that case everything depends 
on the delivery. But with capital stock it is different. With-
out express regulation to the contrary, a person becomes a 
stockholder by subscribing for stock, paying the amount to the 
company or its proper officer, and being entered on the stock 
book as a stockholder. He may take out a certificate or not, 
as he sees fit. Millions of dollars of capital stock are held with-
out any certificate; or, if certificates are made out, without 
their ever being delivered. A certificate is authentic evidence 
of title to stock; but it is not the stock itself, nor is it necessary 
to the existence of the stock. It certifies to a fact which exists 
independently of itself. An actual subscription is not necessary. 
There may be a virtual subscription, deducible from the acts 
and conduct of the party.” To the same effect was Thayer v. 
Butler^ 141 U. S. 234.

It is supposed that Concord First National Bank v. Hawkins, 
174 U. S. 364, 372, is in opposition to the views herein expressed. 
We do not think so. In the case referred to it appeared that 
the bank, located at Concord, New Hampshire, purchased, for 
purposes of investment, one hundred shares of the stock of the 
Indianapolis National Bank, doing business at Indianapolis, 
Indiana, and after such purchase appeared upon the books of 
the latter bank as the owner and holder of the shares so pur-
chased. The bank at Indianapolis suspended and was put into 
the hands of a receiver. The question presented was whether,
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in respect of the stock standing in its name, the bank in New 
Hampshire could be held as a shareholder in the other bank 
under section 5151. This court, following the decisions in 
prior cases, including California Bank v. Kennedy, 167 U. S. 
362, 367, held that a national bank had no power or authority 
to invest its surplus funds in the stock of another national bank. 
It was also adjudged that in the case of such a purchase the 
purchasing bank could plead its want of power, and thereby 
protect itself against the liability imposed upon shareholders 
by section 5151. The court said: “ If the previous reasoning 
be sound, whereby the conclusion was reached that, by reason 
of the limitations and provisions of the national banking stat-
utes, it is not competent for an association organized thereunder 
to take upon itself, for investment, ownership of such stock, no 
intention can be reasonably imputed to Congress to subject the 
stockholders and creditors thereof, for whose protection those 
limitations and provisions were designed, to the same liability 
by reason of a void act on the part of the officers of the bank, 
as would have resulted from a lawful act. It is argued, on 
behalf of the receiver, that the object of the statute was to 
afford a speedy and effective remedy to the creditors of a failed 
bank, and that this object would be defeated in a great many 
cases if the Comptroller were obliged to inquire into the valid-
ity of all the contracts by which the registered shareholders 
acquired their respective shares. The force of this objection is 
not apparent. It is doubtless within the scope of the Comp-
troller’s duty, when informed by the reports of the bank that 
such an investment has been made, to direct that it be at once 
disposed of, but the Comptroller’s act in ordering an assess-
ment, while conclusive as to the necessity for making it, in-
volves no judgment by him as to the judicial rights of the 
parties to be affected. While he, of course, assumes that there 
are stockholders to respond to his order, it is not his function 
to inquire or determine what, if any, stockholders are ex-
empted.”

The difference between that case and the present one is 
apparent. In the case before us there was no want of power 

the defendant to subscribe for stock in the bank at Sedalia
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and to assume the position of a shareholder. An individual 
may become a shareholder in a national bank by his own vol-
untary act. He can, if he choose, so act as to be estopped from 
saying that he is not a shareholder and liable as such for the 
contracts, debts and engagements of the bank. But a national 
bank is without authority to use its funds for the purchase of 
the stock of another national bank merely for purposes of in-
vestment, and therefore, as held in the Hawkins case, it could 
not under such circumstances become a shareholder within the 
meaning of section 5151. Of the powers of a national bank 
under the statutes providing for their creation every one must 
take notice. Whether a national bank may not be deemed a 
shareholder, within the meaning of section 5151, if it holds 
shares of another bank as security for previous indebtedness, is 
a question suggested in former cases, but not decided, and upon 
which, in this case, no opinion need be expressed.

The judgment is
Affirmed.

INTERNATIONAL NAVIGATION COMPANY v. FARE 
AND BAILEY MANUFACTURING COMPANY.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE THIRD

CIRCUIT.

No. 193. Argued March 12,13,1901.—Decided April 22,1901.

The Harter act, so-called, does not relieve the ship owner from liability 
for damages caused by the unseaworthy condition of his ship at the com-
mencement of her voyage.

Nor is the ship owner exempted from liability under that act, “ for damage 
or loss resulting from faults or errors of navigation, or in the manage-
ment of said vessel,” unless it appears that she was actually seawoitliy 
when she started or that the owner had exercised due diligence to make 
her so in all respects.

The mere fact that the owner provides a vessel properly constructed an 
equipped is not conclusive that the owner has exercised due diligence 
within the meaning of the act, for the diligence required is diligence on
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the part of all the owner’s servants in the use of the equipment before 
the commencement of the voyage and until it has actually commenced; 
and the law recognizes no distinction founded on the character of the 
servants employed to accomplish that result.

Whether a ship is reasonably fit to carry her cargo is a question to be de-
termined on all the facts and circumstances, and the difference in the 
facts of this case from those in The Silvia, 171 U. S. 462, was such that 
the Court of Appeals was at liberty to reach a different result.

This  was an action brought by the Farr and Bailey Manu-
facturing Company against the International Navigation Com-
pany, owner of the steamship Indiana, in the District Court of 
the United States for the Eastern District of Pennsylvania, in 
admiralty, to recover the sum of $2084.15, for damages to twenty 
bales of burlaps which were delivered to the Navigation Com-
pany at Liverpool, England, on board that steamship, in good 
order and condition, for carriage to the Manufacturing Com-
pany at Philadelphia. Upon the arrival of the steamship at 
Philadelphia the burlaps were found to have been damaged by 
sea water. The case was heard in the District Court and the 
libel sustained, and the cause referred to a commissioner to de-
termine the extent of the loss. 94 Fed. Bep. 675. The Navi-
gation Company applied for a reargument, which was had, and 
thereupon the libel was dismissed. 94 Fed. Bep. 678. From 
this decree the Manufacturing Company appealed to the Circuit 
Court of Appeals for the Third Circuit, and that court, one of 
its members dissenting, reversed the decree of the District Court, 
and held the Navigation Company liable. 98 Fed. Bep. 636. 
The case was then brought to this court on certiorari.

In the first opinion of the District Court it was stated that— 
“ In May, 1895, twenty bales of burlaps in good condition 

were received by the vessel at Liverpool, consigned to the libel-
lant, in Philadelphia, and a bill of lading was given therefor. 
The bales were stowed with some other goods in compartment 
No. 3 of the lower steerage deck; but the compartment was 
not full, only one tier of cargo, two or three feet high, covering 
the floor, so that access to the ports was very easy and unob-
structed. Four or five days after the vessel left Liverpool water 
was discovered in the compartment; and when the hatches 
were opened, a day or two later, it was found that the after
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port on the starboard side was admitting water freely as the 
vessel rolled. Both covers of the port were unfastened and 
open, but there was no sign of injury to either, or to the sur-
roundings of the port. No severe weather had been encoun-
tered, and no accident was known to have happened to the ves-
sel. The ports in the compartment were inspected the day 
before the vessel sailed, and were believed to be closed; but 
several hours elapsed between the time of inspection and the 
time of sailing. The libellant’s burlaps were injured by the 
water thus taken into the ship, and the present suit has been 
brought to determine the respondent’s liability.”

“We have little difficulty in coming to the conclusion that 
the vessel was a staunch boat, properly manned, equipped, and 
supplied,, and that she was in all respects fit for the voyage, 
except in the one respect of which the libellant complains,— 
the condition of the after port on the starboard side in com-
partment No. 3.”

And it was found “ as a fact, that the port in question was 
either not fastened at all, or was insecurely fastened, when the 
vessel left Liverpool.”

In the second opinion it was said:
“ It seems to me that, although the owners of the vessel pro-

vided the proper equipment for the porthole under considera-
tion, and although the failure to close it properly was due to 
negligence in the use of such equipment, nevertheless the result 
was unseaworthiness, because the vessel set sail with a hole m 
her side that was not only unknown to her officers, but was 
believed not to exist. She was, therefore, not in a condition to 
afford due protection to the cargo in this particular compart-
ment. If the hole had been caused by collision while she lay 
at her berth, and she had been sent upon her voyage without 
repair, it could not be successfully asserted that she was sea-
worthy, although the proper tools and materials might have 
been among the ship’s stores, and the failure to repair might be 
properly said to have been due to negligence in failing to use 
the equipment at hand.”

The Circuit Court of Appeals said that—
“ These goods were stowed in a compartment on the lower
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steerage deck in such manner as to admit of free access being 
had to the port through which the water subsequently entered. 
This port, and others similarly situated, were inspected on the 
day before the vessel sailed, and they were believed to be closed 
and properly fastened; but, after the Indiana had proceeded 
for four or five days upon her voyage, water made its appear-
ance in the compartment, and a day or two later investigation 
disclosed that both the glass cover and the iron dummy of the 
port in question were open, and that through this opening the 
water was admitted. There had been no severe weather, no 
accident was known to have happened, and the port, its covers, 
fastenings, and surroundings, did not appear to have been in 
any way broken or impaired.”

And found as to the port:
“ The impression made upon us by the evidence is that it was 

probably closed, but, be this as it may, certain it is that it was 
not securely fastened; and we are of opinion that, by reason 
of this fact, the vessel was unseaworthy.”

J6*.  J. Rodman Paul for petitioner.

Jfr. John F. Lewis for respondent. Mr. Horace L. Cheyney 
was on his brief.

Mr . Chief  Justi ce  Fuller , after stating the case as above, de-
livered the opinion of the court.

Counsel for petitioner states that the question raised on this 
record is: “ Was the Indiana unseaworthy at the time of be-
ginning her voyage from Liverpool to Philadelphia, or was the 
ai ure to securely fasten the port covers and keep them fas- 
ene a fault or error in the management of the vessel under 

the exemption of the ‘ Harter act S’”1

to?aCt Of. February 13> 27 Stat. 445, c. 105, entitled “ An act relating
and Jtw 10Q vesse^s’ hills of lading, and to certain obligations, duties, 
and V m conilectic>n the carriage of property.” The first, second 
and third sections read:

it enacted by the Senate and House of Representatives of the United
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The courts below concurred in the conclusion that the Indi-
ana was unsea worthy when she sailed because of the condition 
of the port hole, but the District Judge on the reargument felt 
constrained to yield his individual convictions to the rule he un-
derstood to have been laid down in The Silvia, 171 U. 8. 462.

The Silvia was decided, as all these cases must be, upon its 
particular facts and circumstances. The case is thus stated by 
Mr. Justice Gray, who delivered the opinion of the court:

“ The Silvia, with the sugar in her lower hold, sailed from

States of America in Congress assembled, That it shall not be lawful for 
the manager, agent, master, or owner of any vessel transporting merchan-
dise or property from or between ports of the United States and foreign 
ports to insert in any bill of lading or shipping document any clause, cove-
nant, or agreement whereby it, he, or they shall be relieved from liability 
for loss or damage arising from negligence, fault, or failure in proper load-
ing, stowage, custody, care, or proper delivery of any and all lawful mer-
chandise or property committed to its or their charge. Any and all words 
or clauses of such import inserted in bills of lading or shipping receipts 
shall be null and void and of no effect.

“ Sec . 2. That it shall not be lawful for any vessel transporting merchan-
dise or property from or between ports of the United States of America 
and foreign ports, her owner, master, agent, or manager, to insert in any 
bill of lading or shipping document any covenant or agreement whereby 
the obligations of the owner or owners of said vessel to exercise due dili-
gence, properly equip, man, provision, and outfit said vessel, and to make 
said vessel seaworthy and capable of performing her intended voyage, or 
whereby the obligations of the master, officers, agents, or servants to care-
fully handle and stow her cargo and to care for and properly deliver same, 
shall in anywise be lessened, weakened, or avoided.

“ Sec . 3. That if the owner of any vessel transporting merchandise or prop-
erty to or from any port in the United States of America shall exercise due 
diligence to make the said vessel in all respects seaworthy and properly 
manned, equipped, and supplied, neither the vessel, her owner or owners, 
agent, or charterers shall become or be held responsible for damage or loss 
resulting from faults or errors in navigation or in the management of said 
vessel nor shall the vessel, her owner or owners, charterers, agent, or master 
be held liable for losses arising from dangers of the sea or other navigable 
waters, acts of God, or public enemies, or the inherent defect, quality, or vice 
of the thing carried, or from insufficiency of package, or seizure under legal 
process, or for loss resulting from any act or omission of the shipper or 
owner of the goods, his agent or representative, or from saving or attempt-
ing to save life or property at sea, or from any deviation in rendering such 
service.”
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Matanzas for Philadelphia on the morning of February 16, 
1894. The compartment between decks next the forecastle 
had been fitted up to carry steerage passengers, but on this 
voyage contained only spare sails and ropes, and a small quan-
tity of stores. This compartment had four round ports on each 
side, which were about eight or nine feet above the water line 
when the vessel was deep laden. Each port was eight inches 
in diameter, furnished with a cover of glass five eighths of an 
inch thick, set in a brass frame, as well as with an inner cover 
or dummy of iron. When the ship sailed, the weather was 
fair, and the glass covers were tightly closed, but the iron covers 
were left open in order to light the compartment should it be-
come necessary to get anything from it, and the hatches were 
battened down, but could have been opened in two minutes by 
knocking out the wedges. In the afternoon of the day of sail-
ing, the ship encountered rough weather, and the glass cover 
of one of the ports was broken—whether by the force of the 
seas or by floating timber or wreckage, was wholly a matter of 
conjecture—and the water came in through the port, and dam-
aged the sugar.”

And again:
But the contention that the Silvia was unseaworthy when 

she sailed from Matanzas is unsupported by the facts. The 
test of seaworthiness is whether the vessel is reasonably fit to 
carry the cargo which she has undertaken to transport. The 
port holes of the compartment in question were furnished both 
with the usual glass covers and with the usual iron shutters or 

ead lights; and there is nothing in the case to justify an infer-
ence that there was any defect in the construction of either. 
When she began her voyage, the weather being fair, the glass 
covers only were shut, and the iron ones were left open for the 
purpose of lighting the compartment. Although the hatches 
ttere battened down they could have been taken off in two 
minutes, and no cargo was stowed against the ports so as to 
~ °r cm^arrass access to them in case a change of weather 

k ma^e i** necessary or proper to close the iron shutters, 
a t e cargo been so stowed as to require much time and 
or to shift or remove it in order to get at the ports, the fact
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that the iron shutters were left open at the beginning of the 
voyage might have rendered the ship unsea worthy. But as no 
cargo was so stowed, and the ports were in a place where these 
shutters would usually be left open for the admission of light, 
and could be speedily got at and closed if occasion should re-
quire, there is no ground for holding that the ship was unsea-
worthy at the time of sailing”

In the present case the compartment in which the burlaps 
were stowed was used exclusively as a cargo hold; the glass and 
iron covers were intended to be securely closed before any cargo 
was received; the person whose duty it was to close them or 
see that they were closed, supposed that that had been properly 
done; and the hatches were battened down with no expectation 
that any more attention would be given to the port covers during 
the voyage; but in fact the port was not securely covered, and 
there was apparently nothing to prevent the influx of water, 
even under conditions not at all extraordinary, the port being 
only two or three feet above the water line.

We are of opinion that the difference in the facts between 
the two cases was such that the Court of Appeals was at liberty 
to reach a different result in this case from that arrived at in 
The Silvia. The latter decision simply demonstrated the just-
ness of Lord Blackburn’s observation in Steele v. State Line S o. 
Co., L. R. 3 App. Cases, 72, that the question whether a ship is 
reasonably fit to carry her cargo must be “ determined upon 
the whole circumstances and the whole evidence.”

On the question of fact in this case, we have the concurrent 
decisions of the two courts that the Indiana was unseaworthy 
at the commencement of the voyage, and as we find no adequate 
ground to conclude that the finding was erroneous, the settled 
doctrine that it should be accepted is applicable. The Card) 
Prince, 170 U. S. 655.

But it is contended that in spite of the fact that the condition 
of the port hole rendered the ship unsea worthy when she sailed, 
the omission to securely cover it was a fault or error in manage 
ment and within the exemption of the third section of the Harter 
act. The proposition is that if the owner provides a vesse 
properly constructed and equipped, he is exempted from ha
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bility, no matter how unseaworthy the vessel may actually be, 
at the commencement of the voyage, through negligent omis-
sion or commission in the use of the equipment by the owner’s 
servants. Or, to put it in another way. If the unseaworthiness 
is not the result of error or fault in management, the third sec-
tion does not apply, and even if it were, the exemption still can-
not obtain unless it appears that the owner used due diligence 
to make the vessel seaworthy. And it is said that the owner 
does exercise such diligence by providing a vessel properly con-
structed and equipped, and that while he is responsible for the 
misuse or nonuse of the structure or equipment by his “ shore ” 
agents, he exercises due diligence by the selection of competent 
“sea” agents, and that he is not responsible for the acts of the 
latter, although they produce unseaworthiness before the com-
mencement of the voyage.

We cannot accede to a view which so completely destroys the 
general rule that seaworthiness at the commencement of the 
voyage is a condition precedent, and that fault in management 
is no defence when there is lack of due diligence before the ves-
sel breaks ground.

We do not think that a ship owner exercises due diligence 
within the meaning of the act by merely furnishing proper struc-
ture and equipment, for the diligence required is diligence to 
make the ship in all respects seaworthy, and that, in our judg-
ment, means due diligence on the part of all the owners’ servants 
in the use of the equipment before the commencement of the 
voyage and until it is actually commenced.

The ruling in Dobell & Co. v. Steamship Rossmore Co., (1895) 
2 Q. B. 408, is in point. The Rossmore left Baltimore with 
a port improperly caulked, which rendered the vessel unsea-
worthy, through the negligence of the ship’s carpenter, who was 
a competent person. Sea water entered through this port and 
amaged the cargo. The bill of lading incorporated the Harter 

act by reference, and it was held, as correctly stated in the syl- 
a us’ that “ to exempt the ship owner from liability it was not 

su cient merely to shew that he had personally exercised due 
i igence to make the vessel seaworthy, but that it must be 

8 ewn that those persons whom he employed to act for him in
vol  clxxxi —15
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this respect had exercised due diligence;” and that, therefore, 
the negligence of the ship’s carpenter prevented the exemption 
from applying, and the ship owner was liable.

The obligation of the owner is, in the language of section two 
of the act, “ to exercise due diligence, to properly equip, man, 
provision, and outfit said vessel, and to make said vessel sea-
worthy and capable of performing her intended voyage; ” and 
that obligation was not discharged when this vessel sailed with, 
a hole in her side, under the circumstances disclosed, whether 
the duty of seeing that it was closed devolved on officers of the 
ship, or the foreman of the stevedores, or on all of them. The 
obligation was to use due diligence to make her seaworthy be-
fore she started on her voyage, and the law recognizes no dis-
tinction founded on the character of the servants employed to 
accomplish that result.

We repeat that even if the loss occur through fault or error 
in management, the exemption cannot be availed of unless the 
vessel was seaworthy when she sailed, or due diligence to make 
her so had been exercised, and it is for the owner to establish 
the existence of one or the other of these conditions. The word 
“management” is not used without limitation, and is not, 
therefore, applicable in a general sense as well before as after 
sailing.

It is, of course, not to be understood as intimated that failure 
to close port holes necessarily creates unseaworthiness. That 
depends on circumstances, and we accept the finding of the Dis-
trict Court, and of the Court of Appeals, that it did so under 
the circumstances of this case.

Nor do we say that the liability rests alone on the ignorance 
of the officers that the port covers were not securely fastened. 
This is not a case where it appears that the port would ordi-
narily have been left open, to be closed as the exigency might 
require, and where failure to close it during the voyage might 
be an error or fault in management. The importance of this 
point is well illustrated by Dallas, J., in the Court of Appeals, 
thus: “ But in the present case the port in question was not 
designedly left open, and its shutters ought not to have been 
left unfastened. They would noti usually be left open for the
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admission of light,’ or for any purpose. They were believed by 
all concerned to have been securely closed, and that they would 
remain so throughout the voyage. It was neither intended nor 
expected that they would require or receive any attention at 
sea. It was not supposed that any control of them in the course 
of navigation and management would be necessary, and no duty 
to exercise control existed, simply because no need nor occasion 
for it could have been foreseen or perceived.”

Decree affirmed.

BEDFORD v. EASTERN BUILDING AND LOAN 
ASSOCIATION.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE SIXTH 
CIRCUIT.

No. 153. Argued January 30, 31,1901. — Decided April 22,1901.

The Building Association, a corporation organized under the laws of New 
York, was authorized by law to make advances to its members. The 
statutory provisions regarding such advances and the securing of the 
same are stated in the opinion of the court. Bedford, a resident in Ten-
nessee, became a shareholder by subscription to the stock, and by pay-
ment therefor. The statutes of Tennessee authorized the corporation to 

o business in that State. Bedford, after subscribing to the stock, paid 
is subscription, and on his application secured a loan from the corpora- 

jon and mortgaged his property to secure it. All this was authorized 
y t e statutes of Tennessee at the time when it was done. Subsequently 

a new statute was enacted, the provisions in which are set forth in the 
opinion of the court, and an act was passed concerning building associa- 
ions, the parts of which thereof, relating to foreign building associations, 

e a so set forth in the opinion of the court. The Building Association 
u sequently filed its charter with the secretary of state of Tennessee, 

bi t ^ abstract of the same in the office of the Register of Shelby County, 
fa if j  • U-Ot comply with the building association laws. Bedford de- 
eau'f6 *ln payments on th® notes, and the association filed a bill in 
coll 1 United States Circuit Court to foreclose the mortgage, and 

e amount due under his contract. Bedford answered that
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the notes and mortgage violated the laws of Tennessee, and were void. 
Held:
(1) That Bedford’s subscription to the stock of the association, its issu-

ance, and the application of a loan in pursuance of it, constituted 
a contract, which is inviolable by the state legislature.

(2) That by his subscription to the stock of the association, Bedford be-
came a member of it, bound to the performance of what its by-laws 
and charter required of him, and entitled to exact the performance 
of what the by-laws and charter required of the association.

This court recognizes the power of a State to impose conditions upon for-
eign corporations doing business within the State, but that cannot be 
exercised to discharge the citizens of the State from their contract obli-
gations.

This  suit was brought in the Circuit Court of the United 
States for the Western District of Tennessee by respondent to 
foreclose a mortgage executed by petitioners. A decree was 
entered in favor of the respondent. 88 Fed. Rep. 7. There 
was an appeal taken to the United States Circuit Court of Ap-
peals for the Sixth Circuit. From that court the case came 
here on certificate. Subsequently a writ of certiorari was is-
sued.

The following are some of the material facts contained in the 
statement of the Circuit Court of Appeals. Other facts will be 
stated in the opinion:

“ The Eastern Building and Loan Association of Syracuse, 
N. Y., is a corporation organized under the laws of the State 
of New York for the purpose and with the power of conduct-
ing a general building association business in New York and 
other States. Its plan of organization is similar to that gener-
ally adopted by such associations. Subscribers to its stock pay 
$1 initiation fee for each share of $100 and 75 cents per month 
as dues on each share and certain fines on default, and when 
the whole amount of dues and dividends paid in amount to 
$100, the holder is entitled to withdraw the same. Borrowing 
members receive par value of their shares in advance and secure 
their compliance with requirements as to dues, fines and inter-
est by mortgage or otherwise. Prior to March 26, 1891, the 
association had a soliciting agent in Memphis, Tennessee, whose 
duty it was to solicit persons to become members of the asso-
ciation and to subscribe to its stock. The agent had no au-
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thority to accept applications for membership or subscriptions 
for stock but only the authority to transmit them by mail to 
the office of the company in Syracuse, New York, where they 
were accepted or rejected by the board of directors of the asso-
ciation. Three months after a person had subscribed for stock, 
and the stock had been issued to him, he was, by the by-laws 
of the association, permitted to apply for an advance of the 
nominal par value of his shares, or, in effect, a loan. This ap-
plication was forwarded through the soliciting agent to the 
company at Syracuse, together with the certificate of stock, 
already issued, as a pledge and a statement of the value of the 
property which it was proposed to mortgage to secure the loan. 
The application was accompanied by a recommendation of what 
was called ‘ the local board ’ in regard to the wisdom of the 
loan. The local board consisted of certain stockholders of the 
association living at the applicant’s place of residence who had 
been elected by all the resident stockholders, and whose duty it 
was to advise the association at Syracuse concerning the value 
of the property offered and the character of the applicant. 
The local board had officers, one of whom was a treasurer, 
through whom members might, if they desired, forward pay-
ments due to the association at Syracuse, but the by-laws stated 
that in so doing the local treasurer was acting as agent for the 
stockholders and not for the association. Another by-law pro-
vided that all payments should be made to the secretary of the 
association at the home office in registered letter, express or 
money order or drafts.”

On the second day of January, 1891, H. L. Bedford, one of the 
petitioners, then being a resident of Shelby County, Tennessee, 
made application in due form, and under seal, to become a mem-
ber of the association, and subscribed for forty-six shares of in-
stalment stock. He delivered the application to the soliciting 
agent of the association at Memphis, to be forwarded to Syra-
cuse. He agreed in the application “ to abide by all the terms, 
conditions and by-laws contained or referred to in the certificate 
°f shares,” and to comply with the rules and regulations of the 
association; and he appointed the secretary of the association 
as proxy to appear and vote on his shares.
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On the 2d of February, 1891, the certificate of stock was is-
sued by the association and sent to its soliciting agent at Mem-
phis, who, a few days later, handed it to Bedford. The certifi-
cate was numbered 4773, and stated the number of shares to be 
forty-six, and the amount $4600 ; date of maturity, August 1, 
1897. It certified that Bedford was thereby constituted a mem-
ber of the association and holder of forty-six shares therein of 
$100 each. “ The terms, conditions and by-laws printed on the 
front and back ” of the certificate were made part of the con-
tract, and it was stated “ that this certificate of shares is issued 
to and accepted by the holder thereof upon the following express 
terms and conditions.”

These conditions were substantially as follows:
The payment of a monthly instalment of seventy-five cents 

on each share until it matures or is withdrawn; a fine of ten 
cents per share per month for each month if the payment of the 
instalment shall be in arrears; declaring the stock non-forfeit- 
able; providing for its sale at auction if the monthly instal-
ments due thereon be in arrears for six months or more, and 
providing for the application of the proceeds of the sale and the 
payment of such instalments and accrued fines; the balance re-
maining, if any, to be paid to the member in whose name the 
stock stands at the time of sale. “ If the stock brings no more 
than enough to pay the accrued fines and monthly payments, it 
shall be bid in by the association and cancelled, and the amount 
standing to the credit thereof in the loan fund shall be divided 
among the other shares as profits.”

Further conditions of the stock were “ (4) that members could 
withdraw their monthly instalments at any time by giving 
thirty days’ notice, and to receive six per cent annual interest 
on all shares of six months’ standing and up to two years; the 
third year, seven per cent; any time after the third year and be-
fore maturity, eight per cent. (5) If a shareholder died, his 
personal representative could continue or withdraw his share. 
(6) At stated periods the profits arising from interest, premiums, 
fines and other sources shall be apportioned among the shares 
in good standing. (7) All payments were required to be paid 
to an authorized agent or sent to the secretary at the home of-
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flee. (8) Reservation of a right in the association to make in-
vestigation prior to approval of claims. 4 (9) The by-laws of this 
association, which are attached to and endorsed hereon, are a 
part of this contract, and such by-laws and this certificate are 
to be construed together as part of the contract between the 
association and the shareholder.’ (12) No shareholder to have 
an interest in the affairs, assets or funds of the association, ex-
cept as above stated, or to assume liability except as hereafter 
described. (13) Upon the cessation or determination of the con-
tract, all payments made thereon shall become forfeited to the 
association. (14) Actions to be brought within six months after 
filing proofs in the county of Onondaga, in the State of New 
York. (15) 4 No agent has authority to change this contract, 
and the association assumes no liability for any statements not 
contained in its printed literature.’ ”

The certificate concluded as follows:

44 Given under the seal of said association at Syracuse, New 
York, the second day of Feby., A. D. 1891.

44 H. H. Loomis , President.
[L- s.] 44 Jno . W. Reyn old s ,

44 Secretary and G-eril Manager

On the 20th of March, 1891, Bedford made an application 
for a preference for an advance, which was forwarded through 
the same soliciting agent to Syracuse. Bedford described in 
detail the real estate upon which he proposed to give the asso-
ciation a mortgage. This application was approved May 18, 
1891, by the board of directors at Syracuse. Bedford then ap-
plied on June 20 for the loan in the letter following: o

44 Application for an Advance.
To the Board of Directors of the Eastern Building and Loan 

Association of Syracuse, N. Y.:
Gentl eme n  : At a regular meeting of your board, held 

May 18, 1891, having obtained the preference for an advance 
on forty-six shares of No. 4773 of your association, at a pre-
mium of ten per cent, I now respectfully request the advance 

o granted. I hereby agree to comply with the charter and
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by-laws of your association and all requirements defined by 
your committee of the board of directors.

“ H. L. Bedfo rd , Applicant.
“Witness: J. H. T. Martin .”

This letter was accompanied by a mortgage to the associa-
tion, duly executed and acknowledged by Bedford and wife 
before a notary in Shelby County, Tennessee, of the land in 
that county previously tendered as security. The mortgage 
had been duly recorded in Shelby County.

The defeasance clause of the mortgage recited among other 
things that the “ grant is intended as security for the pay-
ment of the sum of fifty-six hundred eighty-three and yot  dol-
lars, the same being the principal, interest and premium of a loan 
from said association, which said loan was made pursuant to and 
accepted under the provisions of the by-laws of said association, 
and which said by-laws have been read by the mortgagor, H. L. 
Bedford, and are made a part of this contract, which said loan 
is evidenced and secured to be paid by seventy-eight (78) cer-
tain promissory notes of even date herewith, executed by the 
said H. L. Bedford, payable to the said association at its office 
in Syracuse as follows: One of each of said notes to be paid 
on or before the last Saturday of each and every month until 
all of said seventy-eight notes are fully paid, together with the 
interest, and each of said notes after maturity at the rate of 
six (6) per cent per annum, payable semi-annually, until said 
notes are fully paid. And the said mortgagor, H. L. Bedford, 
for himself and his heirs, executors, administrators and assigns, 
hereby covenants and agrees with the party of the second part, 
its successors and assigns, to pay said principal, interest and pre-
miums at maturity and the interest accruing on said notes after 
maturity, and all fines and penalties that may be imposed pur-
suant to the provisions of the constitution and by-laws of said 
association, and also to keep and perform afl promises and en-
gagements made and entered into with said association accord-
ing to the true intent and meaning of its by-laws and articles 
of association. . .



BEDFORD v. EASTERN BUILDING AND LOAN ASSN. 233

Statement of the Case.

The seventy-eight notes were all of the same tenor, mutatis 
mutandis, as the following:

“ On or before the last Saturday of June, 1893, 1 promise to 
pay seventy-two and 86-100 dollars, ($72 86-100,) to the order 
of the Eastern Building and Loan Association at its office in 
Syracuse, N. Y. Value received.

“ Bailey, Tenn., May 1, 1891. EL L. Bedford .”

The business of the association in Tennessee had been lawful 
down to March 26, 1891, when the following act passed by the 
legislature of Tennessee went into effect:

“Chapte r  122.
“ An act to amend chapter 31 of the Acts of 1877, declaring 

the terms on which foreign corporations organized for min- 
ing or manufacturing purposes may carry on their business 
and purchase, hold and convey real and personal property 
in this State, so as to make the provisions of said act apply 
to all foreign corporations that may desire to own property 
or to do business in this State.

“ Sec . 1. Be it enacted by the General Assembly of the State 
of Tennessee, That chapter 31 of the Acts of 1877 be so amended 
and enlarged as that the provisions of said act shall apply to all 
corporations chartered or organized under the laws of other States 
or countries for any purpose whatsoever which may desire to do 
any kind of business in this State.

“ Sec . 2. Be it further enacted, That each and every corpora-
tion created or organized under or by virtue of any government 
other than that of this State, for any purpose whatever, desir-
ing to own property or carry on business in this State of any 
kind or character, shall first file in the office of the secretary of 
the State a copy of its charter and cause an abstract of same to 
be recorded in the office of the register in each county in which 
such corporation desires or proposes to carry on its business or 
to acquire or own property, as now required by section 2 of 
chapter 31 of Acts of 1877.

Sec . 3. Be it further enacted, That it shall be unlawful for 
any foreign corporation to do or attempt to do any business or
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to own or acquire any property in this State without having 
first complied with the provisions of this act, and a violation of 
this statute shall subject the offender to a fine of not less than 
$100 nor more than $500, at the discretion of the jury trying 
the case.

“ Sec . 4. Be it further enacted, That when a corporation com-
plies with the provisions of this act it shall then be, to all in-
tents and purposes, a domestic corporation, and may sue and be 
sued in the courts of this State, and subject to the jurisdiction 
of the courts of this State just as though it were created under 
the laws of this State.

“ Sec . 5. Be it further enacted, That when such corporation 
has no agent in this State upon whom process may be served by 
any person bringing suit against such corporation, then it may 
be proceeded against by an attachment to be levied upon any 
property owned by the corporation, and publication, as in other 
attachment cases. But for the plaintiff to obtain an attach-
ment he, his agent or attorney, need only make oath of the just-
ness of his claim, that the defendant is a corporation organized 
under this act, and that it has no agent in the county where the 
property sought to be attached is situated upon whom process 
can be served.

“ Sec . 6. Be it further enabted, That said chapter 31 of the 
Acts of 1877, except in so far as the same is amended, enlarged 
and extended by this act, be and the same is declared to be in 
full force.

“ Sec . 7. Be it further enacted, That this act take effect from 
and after its passage, the public welfare requiring it.

“ Passed March 21, 1891.”
Upon the same date an act was passed concerning building 

associations. The part thereof relating to foreign building as-
sociations was as follows (Chapter 2 of the Acts of 1891):

“ Sec . 3. Be it further enacted, That no building and loan 
association organized under the laws of any other State, Terri-
tory or foreign government, shall do business in this State un-
less said association shall deposit and continually thereafter 
keep deposited in trust for all of its members and creditors, with 
some responsible trust company or with some state officer o
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this or some other State of the United States, mortgages (or 
other securities) received by it in the usual course of its business 
amounting to not less than twenty-five thousand ($25,000) dol-
lars nor more than fifty thousand ($50,000) dollars, at the dis-
cretion of the state treasurer. All of the personal obligations 
of its members taken in the ordinary course of business of such 
association and secured on first mortgage on real estate, all div-
idends and interest which may accrue on securities held in trust, 
as aforesaid, by the trust company or the State, as provided 
herein, and all dues or monthly payments which may become 
payable on stock pledged as security for loans, the mortgages 
for which are on deposit in accordance with the provisions of 
this act, may be collected and retained by the association de-
positing such securities or mortgages so long as such association 
remains solvent, and faithfully performs all contracts with its 
members. Any securities on deposit, as provided herein, may 
from time to time be withdrawn, if others of equal value are 
substituted therefor. Every building and loan association or-
ganized under the laws of any State, Territory or foreign gov-
ernment shall, before commencing to do business in this State— 

“ First. File with the treasurer of this State a duly authenti-
cated copy of its charter or articles of corporation.

“ Second. File with the treasurer of this State the certificate of 
the proper state officer of another State or the president and 
treasurer of some responsible trust company certifying that it 
has on deposit securities, not less than $25,000, taken in the 
regular course of business as mentioned in this act, in trust for 
all the members and creditors of such building and loan associa-
tion.

“Third. File with the state treasurer a duly authenticated 
copy of a resolution adopted by the board of directors of such 
association stipulating and agreeing, that if any legal process 
affecting such association be served on said state treasurer, and 
a copy thereof be mailed, postage prepaid, by the party procur-
ing the issuing of the same, or his attorney, to said association, 
addressed to its home office, then such service and mailing of 
such process shall have the same effect as personal service on 
said association of this State.
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“ Fourth. Pay the state treasurer twenty-five ($25) dollars as 
fees for filing the papers mentioned in this section.

“ Sec. 7. Be it further enacted, No officer, director or agent 
of any foreign building and loan association shall, in this State, 
solicit subscriptions to the stock of such association, or sell, or 
knowingly cause to be sold or issued, to a resident of this State 
any stock of an association while said association has not on 
deposit securities as required by section 3 of this act, or before 
said association has complied with all the provisions of this act. 
License to agents of such companies or associations shall be 
issued by the treasurer annually, on the first of January, and 
said treasurer is authorized to collect from each agent for said 
license $2 fee. Any violation hereof shall be deemed a misde-
meanor, and upon conviction shall be punished by a fine of not 
less than ten dollars or more than fifty dollars.”

The association filed its charter with the secretary of state 
of Tennessee on the 11th day of August, 1893, and filed an ab-
stract of the same in the office of the register of Shelby County 
on August 15, 1893. The association did not comply with the 
building association laws quoted above in any respect.

There is no evidence that the association solicited stock sub-
scriptions after March 26,1891, but it does appear that it made 
several loans of the same kind as the Bedford loan upon stock 
already subscribed for after that date.

The Supreme Court of Tennessee has decided that notes and 
a mortgage executed under similar circumstances and made 
payable in Minnesota are Minnesota contracts, but that they 
are, nevertheless, void in Tennessee and cannot be enforced in 
the courts of Tennessee. United States Saving & Loan Com-
pany v. Miller, 47 Southwestern Bep. 17, affirmed on appeal by 
the Supreme Court of Tennessee, December 18, 1897, without 
written opinion.

Bedford defaulted in his payments on the notes, and the as-
sociation filed a bill in equity in the Circuit Court of the United 
States for the Western District of Tennessee to foreclose the 
mortgage and collect the amount due under his contract. The 
defendant Bedford answered, averring that the notes and mort-
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gage were in violation of the above quoted laws of Tennessee, 
and were void and could not be enforced.

J/r. Robert M. Heath, for Bedford and wife. Mr. Heber J. 
May and Mr. W. C. McLean were on his brief.

Mr. William Hepburn Russell for appellee. Mr. William 
Beverly Winslow, Mr. Joseph W. Buchanan and Mr. H. Dart 
Minor were on his brief.

Mb . Justi ce  Mc Kenna , after stating the case as above, de-
livered the opinion of the court.

The assignments of error, except one, present the question of 
the enforceability of the notes and mortgage under the Tennes-
see law, or, as the question may be put, whether there was a 
contract between the parties—a right in one and an obligation 
in the other arising from a consideration given and received ; 
mutual covenants by which each party acquired the right to 
that which the other promised or engaged to do, and whether 
the laws of Tennessee, as interpreted by its courts, impaired 
that right ?

( 1) A recapitulation of the facts in this connection will be 
useful. The Eastern Building and Loan Association was organ-
ized under the laws of New York, and one of its purposes was 
to make “ advances ” to members. It had a capital stock of 
$50,000, divided into shares of $100 each. The funds of the 
association were divided into two classes—a loan fund and an 
expense fund. The articles of incorporation provided that “ the 
loan fund shall consist of all receipts which do not go into the 
expense fund, as hereinbefore provided, together with all in-
terests and accumulations from whatever source. No money 
can be drawn from the loan fund for any other purpose than 
the making of loans on security, as provided by the by-laws, 
and to pay amounts due withdrawing shareholders. The funds 
of the association not required for advances on shares may be 
invested by the board of directors in such securities as the sav-
ings banks of the State of New York are permitted to take, or
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deposited at interest in the savings banks, trust companies or 
duly incorporated banks of said State, and which are in good 
standing.”

The articles of incorporation and the by-laws also provided 
the manner of becoming a member of the association, the rights 
of a member and the obligations of the association. The en-
trance fee of new members and new shares were to be one dollar 
per share, monthly dues seventy-five cents, fines for non-pay-
ment of dues on unpledged stock twenty cents. And it was pro-
vided by sections 1 and 2, article XIX, under the heading 
“ Contract of members,” as follows :

“ Sec . 1. The terms and conditions expressed in the certifi-
cate of stock, in connection with the application for member-
ship and the by-laws of the association, form the contract be-
tween the association and each shareholder therein.

“ Sec . 2. All persons desiring to become shareholders of this 
association must fill out, sign and deliver to the secretary an 
application according to the form adopted by the association, 
which said application shall be a part of said application with 
this association. Such applicant shall also pay a membership 
fee of one dollar per share for each and every share held by 
him.

** ** * * **
“Sec . 16. All remittances for advance, instalments, pre-

miums, monthly instalments, fines and penalties, interest and 
premiums, and all other payments shall be made to the sec-
retary of the association at the home office, and in registered 
letter, express or money order or drafts. Individual checks 
shall not be received.”

The other sections of the article provide for the manner in 
which the loan shall be made, upon what security, interest and 
premium and covenants, the manner of payment and prepay-
ment, and the enforcement of payment and when shares may 
be cancelled and forfeited. “ Punctuality and strict perform-
ance on the part of all members, borrowers and shareholders, 
in payment of fines, dues, interest, loans and premiums, are 
made the essence of the contract.”

The articles also provide with what the stock shall be charged
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and to what it shall be subject, the amount of monthly instal-
ments to be paid and when paid, and when and to what extent 
and upon what terms shares may be withdrawn and for the is-
sue of paid up stock.

Article XV of the by-laws is as follows:

“ Loans.
“ Sec . 1. Each shareholder, for each share named in their cer-

tificate, shall be entitled to a loan of one hundred dollars from 
the association, provided they shall first make application for 
such a loan upon a blank furnished by the association for that 
purpose, if the condition of the loan fund in the treasury shall 
warrant it. All applications for loans shall be filed and num-
bered consecutively as received, and be examined and approved, 
or rejected, by the board in their regular order.

“Sec . 2. All shares must be in force three months before 
said shareholder shall be entitled to a loan. All applications 
for loans are part of the contract of the shareholders with this 
association. Nothing herein contained shall prevent the board 
of directors from loaning funds of the association to any mem-
ber in greater sums than the above provided upon approved se-
curities.”

On the 2d of January, 1891, Bedford applied to become a 
shareholder of the association, and subscribed for forty-six 
shares of instalment stock. The application was accepted and 
a certificate of stock was issued to him on the 2d of February, 
1891, and on the 20th of March, 1$91, he presented a written 
application for a loan as follows * “----------------- do hereby
make application for a loan of forty-six hundred ($4600.00) dol-
lars, for six and a half years, to bear interest at the rate of five 
per cent per annum, and a premium of five per cent per annum, 
payable on or before the last Saturday of each month ; ” and 
to secure the sum agreed to give a mortgage on the real estate 
set forth in certain questions and answers which accompanied 
the application, which described with particularity the real es-
tate and the improvements thereon, and stated that the loan 
was “ for investment to relieve adjoining property.” The prop-
erty was stated to be of the value of $6000, and all of his prop-
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erty easily to be worth $40,000. The application was sworn 
to and accompanied by the affidavit of three other persons that 
they regarded Bedford “ as a prompt, upright, reliable person, 
pecuniarily responsible for his contracts.”

The application and report of the local board of appraisers 
was received by the association on the 12th of May, 1891, by 
mail from H. B. Martin, the soliciting agent of the association. 
It was accepted and a loan granted on the 18th of May, and 
to secure the same the notes and mortgage in suit were subse-
quently executed.

The statutes of Tennessee relied on as a defence were passed 
March 26, 1891, and to repeat, the question is, did the subscrip-
tion to the stock of the association, its issuance and the appli-
cation for a loan in pursuance of it, constitute a contract which 
was inviolable by the state legislature? We think the answer 
should be in the affirmative. By his subscription to stock of 
the association Bedford became a member of the association- 
bound to the performance of what its by-laws and charter re-
quired of him, and entitled to exact the performance of what 
the by-laws and charter required of the association. Each ac-
quired a right to what the other promised, and there were all 
the elements of a contract. We are compelled, therefore, to 
disagree with the views expressed by the Supreme Court of 
Tennessee, in New York <&c. Building <& Loan Association v. 
Cannon, 99 Tennessee, 344, notwithstanding our high respect 
for that learned tribunal. It was there contended that “ Can-
non, having become a stockholder in the association before the 
acts were passed, with a view to becoming a borrower, and for 
that purpose, and having made his application for a loan like-
wise before the acts passed, acquired a vested right to the 
consummation of the loan, and the association became legally 
obligated to complete it, and it was also unfinished business, 
which the association had a right, and which was its duty, to 
finish, notwithstanding the acts of the legislature.” To this 
contention the court replied: “ If we were to grant that the 
borrower had a vested right to the loan, and the association 
had a legal obligation to consummate it, still, it must follow 
that the contract could be entered into, and the loan and mort-
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gage made, only in compliance with the law. There was noth-
ing to prevent the association from complying with the statutes 
and thus placing itself in the attitude where it could legally 
make the loan and take the mortgage if it were under obliga-
tion to do so, as it claims.”

And the court observed that it could not be considered that 
the association and Cannon were winding up an old transaction 
and unfinished business, but were doing business in the sense of 
the statute and in defiance of its prohibition, and refused to 
enforce the mortgage of the association. We cannot assent to 
the view that there is nothing to prevent the association from 
complying with the statutes. The mere filing of its charter 
in a particular office—the secretary of state’s or some other 
office—might be easily complied with, but the deposit with 
some responsible trust company or state officer of the State 
or some other State, of mortgages or securities of from $25,000 
to $50,000 in amount, at the discretion of the state treasurer, 
might be impossible to comply with. At any rate, the re-
quirement is so very onerous that the association could justly 
decline to do business in the State on that condition. It might 
indeed have the right to decline any condition and retire from 
the State, and from all it had the option to retire from. But 
it could not retire from the execution of its contracts. It con-
tracted with Bedford to make him a loan if it had the means 
in its treasury and his security was good. The State could not 
affect that obligation nor impair it. “ The obligation of a con-
tract c is the law which binds the parties to perform their agree-
ment.’ ” 4 Wall. 452. The building association was incorporated 
under the laws of New York to make loans to its members, 
and rights to a loan accrued to membership. The condition 
of a loan existing—means in the treasury, a tender of good 
security the contingent right became a vested one, a contract 
was formed, and, can there be a doubt, that it was enforceable 
against the association ? If it could have been enforced by suit, 
it was properly yielded to without suit and possessed all legal 
sanctions.

We recognize the power of the State to impose conditions 
upon foreign corporations doing business in the State. We 

vol . clxxxi —16
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have affirmed the existence of that power many times, but mani-
festly it cannot be exercised to discharge the citizens of the 
State from their contract obligations.

It is claimed^ however, that if the transactions between Bed-
ford and the association were otherwise legal they were affected 
with usury, and to the extent that they were usurious they were 
unenforceable. The contention is that in making the loan of 
$4600 Bedford was required to pay a fixed premium of $460, and 
received only $4140, and that this constituted usury in Tennessee. 
This is made out because, it is said, Bedford was required to with-
draw his stock and receipt in full, and could therefore get no 
benefit from future profits of the association; and, it is asserted, 
that thereby the loan became “ fixed and certain and no element 
of contingency ” remained, and the transactions are withdrawn 
from the principle expressed in Spain v. Hamilton, 1 Wall. 604, 
that “where the promise to pay a sum above legal interest 
depends upon a contingency, and not upon the happening of a 
certain event, the loan is not usurious.” But the fact was not 
as asserted.

The stock was pledged as security for the advance, and the 
pledge was no more a withdrawal of the stock, terminating 
Bedford’s ownership of it, than his mortgage was an absolute 
conveyance of his land. It is provided in section 3, article 19, 
that in addition to real estate security for a loan a shareholder 
shall “ transfer in pledge to the association one share of the 
stock held by said shareholder, as collateral security, on all loans 
made by the association” to him. Besides, the transactions 
were not usurious under the laws of New York, where the 
notes were payable. Concordia Savings dec. Association v. 
Reed, 93 N. Y. 474. Therefore, the principle expressed in 
Hiller v. Tiffany, 1 Wall. 298, applies. It was said in that 
case: “ The general principle in relation to contracts made in 
one place to be performed in another is well settled. They are 
to be governed by the law of the place of performance, and if 
the interest allowed by the law of the place of performance is 
higher than that permitted at the place of contract, the parties 
may stipulate for the higher interest without incurring the 
penalties of usury. The converse of this proposition is also
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well settled. If the rate of interest be higher at the place of 
the contract than at the place of performance, the parties may 
lawfully contract in that case also for the higher rate.” See 
also Anderson v. Pond, 13 Pet. 78; Railroad Company v. Bank 
of Ashland, 12 Wall. 226; Scotland County v. Hill, 132 U. S. 
107; Cromwell v. Sac County, 96 U. S. 57; Cockle v. Flack et al., 
93 U. S. 344.

In Pioneer etc. Loan Co. v. Cannon, 96 Tennessee, 599, a 
note secured by mortgage was given to a building association 
and made payable at Minneapolis. It provided for the pay-
ment of five per cent interest per annum, a five per cent pre-
mium per annum, monthly, on or before the last Saturday of each 
month, and stipulated, further, that “ any failure to pay interest 
or premium, when due, shall, at the election of the payee, make 
the principal, interest and premium at once due.” Of the note 
and mortgage the court said : “ The second assignment of error 
is that the note and mortgage were both usurious on their faces 
and nonenforceable. As already stated, the note stipulates on 
its face to pay five per cent interest per annum, at the office of 
the company at Minneapolis, Minn. This contract is a Minne-
sota contract, and is expressly authorized by the charter of the 
company and the laws of that State, which have been distinctly 
proved, and appear on the record.” The assignment of error 
was held not well taken.

The Circuit Court adjudged Mrs. Bedford personally liable 
for the indebtedness to the association. This is conceded to be 
error, and it has been stipulated “ that an order or decree may 
be entered in this cause releasing her from said liability upon 
such terms and conditions as to this court may seem just.”

The judgment of the Circuit Court will be modified in accord-
ance with the stipulation, and, as modified, affirmed. Costs 
are awarded to Airs. Bedford on her appeal to and in the 
Circuit Court of Appeals and in this court.
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WALL v. COX.

CERTIFICATE FROM THE CIRCUIT COURT OF APPEALS FOR THE FOURTH

CIRCUIT.

No. 504. Submitted April 15,1901.—Decided April 29,1901.

Under the Bankrupt Act of 1898, the District Court of the United States 
in which proceedings in bankruptcy are pending has no jurisdiction, un-
less by consent of the defendants, of a bill in equity by the trustee in 
bankruptcy against persons to whom the bankrupt, before the proceed-
ings in bankruptcy, made a sale and conveyance of property which the 
plaintiff seeks to set aside as fraudulent as against creditors, but which 
the defendants assert to have been made in good faith and to have vested 
title in them.

The  case is stated in the opinion of the court.

Mr. Clement Manly for appellants.

Mr. Louis M. Swink and Mr. Lindsay Patterson for ap-
pellee.

Mr . Just ice  Gray  delivered the opinion of the court.

On October 12, 1899, certain creditors of W. H. Gilbert filed 
against him a petition in bankruptcy in the District Court of 
the United States for the Western District of North Carolina, 
alleging that he was insolvent, and on October 10, 1899, trans-
ferred his stock of goods, with intent to hinder, delay and de-
fraud his creditors, by a bill of sale to John D. Wall and Thomas 
W. Huske.

On October 14, 1899, the District Court issued an order of 
notice to Wall and Huske to show cause on October 24, 1899, 
why they should not be perpetually enjoined from disposing of 
the goods alleged to have been purchased by them from Gil-
bert, and meanwhile restraining them from disposing of it. At 
the time of the issue of that order, Wall and Huske had those 
goods in their possession.
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The District Court, on October 27, 1899, adjudged Gilbert 
a bankrupt; and on November 6, 1899, “ ordered that the re-
straining order heretofore issued be continued until the appoint-
ment and qualification of trustee of W. H. Gilbert, bankrupt. 
Upon the appointment and qualification of said trustee, in a 
proper case and upon a proper showing, an injunction or restrain-
ing order may be obtained upon application, in which Wall and 
Huske, defendants above named, may be made parties, restrain-
ing the sale or other disposition of any of the property until a 
hearing may be had and the matters at issue be determined, 
either by a suit in equity or action at law in the United States 
courts or the courts of the State, as petitioners may be ad-
vised.”

Walter D. Cox, on November 23, 1899, was duly elected and 
qualified as trustee of Gilbert, bankrupt; and on December 6, 
1899, filed a plenary bill in equity in the District Court of the 
United States for the Western District of North Carolina 
against Wall and Huske, to set aside as fraudulent the sale by 
Gilbert to them, alleging that Cox had requested them to de-
liver the property to him as trustee to be divided among Gil-
bert’s creditors, but they had refused to do so and alleged that 
the sale to them was valid, and they thereby acquired title to 
the property, and were purchasers in good faith and for a pres-
ent fair consideration. The bill prayed that the sale be set 
aside, and the property be decreed to belong to Cox as part of 
the bankrupt’s estate, and for an injunction and a receiver.

On December 16, 1899, Cox filed a supplemental bill, setting 
forth the former bill, and its service upon Wall and Huske, al-
leging that the property was within the District and in the 
jurisdiction of this court, and was deteriorating in value by 
reason of being stored.

At the time of the filing of these bills, and of the service of the 
subpoena upon Wall and Huske, they were in possession of the 
stock of goods, holding it under the bill of sale from Gilbert.

On the filing of the bill, the District Judge issued an order 
o Wall and Huske to show cause why a receiver should not 
e appointed to take charge of the stock of goods, and issued 

an injunction restraining them from disposing of it until the
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further order of the court. By consent, the hearing was post-
poned until January 9, 1900.

On January 6, 1900, Wall and Huske, “specially appearing 
under protest for the purpose of this plea, and for no other,” 
filed a plea and demurrer, assigning as reasons, that the plain-
tiff had an adequate remedy at law; that the District Court 
had no jurisdiction to entertain this bill, or to determine the 
question arising between the plaintiff, as trustee in bankruptcy 
of Gilbert, and these defendants; that the defendants claimed 
title to the property described in the bill under a purchase from 
Gilbert prior to the institution of proceedings in bankruptcy 
against him; that both the plaintiff and the defendants were 
citizens of the State of North Carolina; and that the defend-
ants do not consent to the jurisdiction of the court.

On January 9, 1900, a hearing was had on the motion for a 
receiver and an injunction, and. the demurrer and plea, without 
objection to its form; and on January 15, 1900, the District 
Court overruled the demurrer and plea to the jurisdiction of 
the court, ordered the injunction to be continued until the final 
hearing of the cause, and appointed a temporary receiver to 
take into his possession the stock of goods. 99 Fed. Rep. 546.

On January 22, 1900, Wall and Huske filed in the Circuit 
Court of Appeals a petition asking the supervisory power of 
that court under the Bankrupt Act of 1898. Upon that peti-
tion the decision of the District Court was affirmed on May 1, 
1900. 101 Fed. Rep. 403.

On June 2, 1900, Wall and Huske filed a motion for a re-
hearing, which was granted by the Circuit Court of Appeals; 
and that court certified the following questions on which it 
desired the instructions of this court:

“First. Under the facts and the pleadings above stated, had 
the District Court of the United States for the Western District 
of North Carolina jurisdiction over the controversy ?

“ Second. Said District Court having adjudicated bankruptcy 
on account of an alleged fraudulent transfer of the bankrupt s 
property, and having appointed a receiver to hold the estate 
thus conveyed, had it, in said proceedings, or in ancillary pro-
ceedings instituted either by the original petitioners, the receiver
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of the court, the bankrupt’s trustee, or of the court’s own motion, 
jurisdiction to bring in the alleged fraudulent transferee of the 
property thus in the court’s possession, and do full and complete 
justice in one litigation ? ”

In disposing of the questions certified, we are confined to the 
facts stated in the certificate, and cannot consider the allega-
tions, made in the briefs, of other facts.

According to the statements of the certificate, the present 
case is a bill in equity, filed by a trustee in bankruptcy in the 
District Court of the United States in which bankruptcy pro-
ceedings are pending, against persons to whom the bankrupt, 
before the petition in bankruptcy, had made a sale and con-
veyance of property, which the plaintiff sought to set aside as 
fraudulent against creditors, but which the defendants asserted 
to have been made in good faith and to have vested title in 
them. This is a bill, of which, unless by consent of the defend-
ants, the District Court of the United States, as was directly 
adjudged by this court at the last term, since the first hearing 
of this case in the Circuit Court of Appeals, has no jurisdiction 
under the Bankrupt Act of 1898. Bar des n . Hawarden Bank, 
178 U. S. 524; Mitchell v. McClure, 178 U. S. 539; Hicks v. 
Knost, 178 U. S. 541. The statement certified distinctly shows 
that the defendants, specially appearing for the purpose, pro-
tested that the District Court had no jurisdiction to entertain 
this bill, or to determine the question arising between the trus-
tee and the defendants, and that the defendants did not consent 
to the jurisdiction of the court. The answer to the first ques-
tion certified must therefore be that the District Court had no 
jurisdiction of the case.

The second question, if it does not depend on the first, is too 
comprehensive and indefinite to be answered at all. It speaks 
generally of the District Court having appointed a receiver; but 
does not state, nor does the certificate show, that the receiver 
was appointed before the election of the trustee in bankruptcy. 
Beyond this, the question comprehends what the District Court 
paay do, not merely on this bill by the trustee, but on proceed-
ings, original or ancillary, by the petitioning creditors, or by 
t e receiver, or on the court’s own motion.

First question answered in the negative.
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SMITH v. ST. LOUIS AND SOUTHWESTERN RAIL 
WAY COMPANY.

ERROR TO THE COURT OF CIVIL APPEALS OF THE SECOND SUPREME 

JUDICIAL DISTRICT OF THE STATE OF TEXAS.

No. 155. Submitted January 31,1901.—Decided April 22,1901.

Article 5043c of the Revised Statutes of Texas, 1895, provides: “It shall 
be the duty of the commission provided for in article 5043a to protect 
the domestic animals of this State from all contagious or infectious dis-
eases of a malignant character, whether said diseases exist in Texas 
or elsewhere; and for this purpose they are hereby authorized and em-
powered to establish, maintain and enforce such quarantine lines and 
sanitary rules and regulations as they may deem necessary. It shall 
also be the duty of said commission to cooperate with live stock quar-
antine commissioners and officers of other States and Territories, and 
with the United States Secretary of Agriculture, in establishing such 
interstate quarantine lines, rules and regulations as shall best protect 
the live stock industry of this State against Texas or splenetic fever. 
It shall be the duty of said commission, upon receipt by them of reliable 
information of the existence among the domestic animals of the State of 
any malignant disease, to go at once to the place where any such disease 
is alleged to exist, and make a careful examination of the animals be-
lieved to be affected with any such disease, and ascertain, if possible, 
what, if any, disease exists among the live stock reported to be affected, 
and whether the same is contagious or infectious, and if said disease is 
found to be of a malignant, contagious or infectious character, they shall 
direct and enforce such quarantine lines and sanitary regulations as are 
necessary to prevent the spread of any such disease. And no domestic 
animals infected with disease or capable of communicating the same, 
shall be permitted to enter or leave the district, premises or grounds so 
quarantined, except by authority of the commissioners. The said com-
mission shall also, from time to time, give and enforce such directions 
and prescribe such rules and regulations as to separating, feeding and 
caring for such diseased and exposed animals as they shall deem neces-
sary to prevent the animals so affected with such disease from coming in 
contact with other animals not so affected. And the said commissioners 
are hereby authorized and empowered to enter upon any grounds or 
premises to carry out the provisions of this act.” Held, that this stat-
ute, as construed and applied, in this case, is not in conflict with the 
Constitution of the United States.

The prevention of disease is the essence of a quarantine law. Such law is
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directed not only to the actually diseased, but to what has become ex-
posed to disease.

This  case involves the constitutionality of certain quarantine 
regulations of the State of Texas. The laws of Texas provide 
for the creation of a Live Stock Sanitary Commission, consist-
ing of three members appointed by the Governor, and prescribe 
their duty. The particular provisions which are material to the 
case are inserted in the margin.1

The Governor of the State issued the following proclamation:

“Whereas, the Live Stock Sanitary Commission of Texas

1 Article 5043c of the Revised Statutes, 1895, provides: “It shall be the 
duty of the commission provided for in article 5043a to protect the domes-
tic animals of this State from all contagious or infectious diseases of a ma-
lignant character, whether said diseases exist in Texas or elsewhere; and 
for this purpose they are hereby authorized and empowered to establish, 
maintain and enforce such quarantine lines and sanitary rules and regula-
tions as they may deem necessary. It shall also be the duty of said com-
mission to cooperate with live stock quarantine commissioners and officers 
of other States and Territories, and with the United States Secretary of 
Agriculture, in establishing such interstate quarantine lines, rules and reg-
ulations as shall best protect the live stock industry of this State against 
Texas or splenetic fever. It shall be the duty of said commission, upon 
receipt by them of reliable information of the existence among the domes-
tic animals of the State of any malignant disease, to go at once to the place 
wheieany such disease is alleged to exist, and make a careful examination of 
the animals believed to be affected with any such disease, and ascertain, if 
possible, what, if any, disease exists among the live stock reported to be 
affected, and whether the same is contagious or infectious, and if said dis- 
e^s® i8 found to be of a malignant, contagious or infectious character, they 
shall direct and enforce such quarantine lines and sanitary regulations as 
are necessary to prevent the spread of any such disease. And no domestic 
animals infected with disease or capable of communicating the same, shall 

© peimitted to enter or leave the district, premises or grounds so quaran- 
hn !XCept by autll0rity of the commissioners. The said commission 

a a so, from time to time, give and enforce such directions and pre- 
rU^es and regulations as to separating, feeding and caring for 

ucn diseased and exposed animals as they shall deem necessary to prevent 
e animals so affected with such disease from coming in contact with other 

nnna s not so affected. And the said commissioners are hereby authorized 
empowered to enter upon any grounds or premises to carry out the pro-

visions of this act.”
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has this day recommended the adoption of the following regu-
lations :

“1 The Live Stock Sanitary Commission of the State of Texas 
have been reliably informed that the cattle, mules and horses in 
the southern portion of Jefferson County, State of Texas, are 
affected with disease, known as charbon or anthrax, and are 
liable to impart such disease to cattle, mules and horses rang-
ing in upper portion of Jefferson and other counties, from this 
time forth to the 15th day of November, 1897, no cattle, mules 
or horses are to be transported or driven north or west of Tay-
lor and Salt bayous, said bayous running across the southern 
portion of Jefferson County, State of Texas. This order is 
given for the purpose of quarantining all cattle, mules and 
horses south and east of said Taylor and Salt bayous. The 
Texas Live Stock Commission has reason to believe that char-
bon or anthrax has or is liable to break out in the State of 
Louisiana, from this time forth until the 15th day of Novem-
ber, 1897, no cattle, mules or horses are to be transported or 
driven into the State of Texas from the State of Louisiana. 
The Live Stock Sanitary Commission of the State of Texas 
hereby order that any violation of any of the aforesaid rules 
and regulations by moving of any cattle, mules or horses north 
of said bayous, or out of Louisiana into the State of Texas, is 
contrary to said rules and regulations, and shall be an offence 
and punishable as provided by the laws of the State of Texas:’

“ Now, therefore, I, C. A. Culberson, Governor of Texas, in 
conformity with the provisions of chapter 7, title 102, of the 
Revised Statutes of Texas of 1895, do hereby declare that the 
quarantine lines, rules and regulations set forth in the above-
recited order of the Live Stock Sanitary Commission of Texas 
shall be in full force and effect from and after this date.

“In witness whereof, I have hereunto set my hand, and 
caused the seal of the State to be affixed, at Austin, this 5th 
day of June, A. D. 1897.

“C. A. Culberson ,
“ Governor of Texas'"1

In consequence of this proclamation the railway company
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refused to deliver certain cattle to their owners, of whom the 
plaintiff in error was one, which it had received as freight from 
a connecting carrier, and which had been delivered to the latter 
in the State of Louisiana. The facts, or as many of them as is 
necessary to state, are as follows:

The shipment of cattle was made upon a through bill of 
lading issued by the St. Louis and Southwestern Railway Com-
pany, at Plain Dealing, La., for Fort Worth, Tarrant County, 
Texas, and was a through and continuous shipment. The cat-
tle arrived at Fort Worth on the 28th of August, 1897. The 
owners were ready to receive them, and tendered the amount 
of freight due thereon. The tender was rejected, and the de-
livery of the cattle refused. The cattle remained in the pens 
of the plaintiff in error, the stockyards at Fort Worth refus-
ing to receive them on account of the proclamation of the Gov-
ernor, and permission, which was asked by the railway company 
of the Live Stock Sanitary Commission, to deliver them to their 
owners, was also refused on account of the Governor’s procla-
mation. Thereafter the railway company shipped the cattle 
back to Texarkana, to the line of railway from which they were 
received, by which line they were returned to Plain Dealing, and 
there tendered to the shippers, who refused to receive them. 
Thereupon they were sold, after proper advertising, and the 
proceeds of the sale, less pasturage at Plain Dealing, were ten-
dered to the owners, which was also refused. At the time of 
the shipment the Live Stock Sanitary Commission had recom-
mended the adoption of the following regulation with refer-
ence to Louisiana cattle:

“The Texas Live Stock Commission has reason to believe 
that charbon or anthrax has or is liable to break out in the State 
of Louisiana, and from this time forth until the 15th day of 
November, 1897, no cattle, mules or horses are to be transported 
or driven into the State of Texas from the State of Louisiana.”

The quarantine established (if valid) was in full force at the 
time of the shipment of the cattle. The bill of lading contained 
stipulations as to a measure of damages in case of a total loss 
of the cattle and other provisions, which, as they do not raise 
Federal questions, we are not concerned with on this record.
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The trial court held that—
“ 1. The quarantine regulations above mentioned, established 

by the Governor of the State, is a regulation of or an interfer-
ence with interstate commerce, in that its effect is to prohibit 
the importation of all cattle from the State of Louisiana into 
the State of Texas, whether affected with or capable of com-
municating the disease mentioned in said proclamation or not, 
and is therefore void as being in contravention of section 8 of ar-
ticle 1 of the Constitution of the United States.

“ Had the Live Stock Sanitary Commission of the State found 
upon investigation that charbon or anthrax had broken out 
among the entire cattle of the State of Louisiana, and that all 
cattle of the State of Louisiana were liable to communicate 
either of said diseases to cattle of the State of Texas, and had 
said proclamation of the Governor been based upon said finding, 
then I think it would have been in law a police regulation of 
no greater scope than necessary to the protection of cattle in 
the State of Texas, and therefore valid, even though it did inter-
fere with interstate commerce.”

It also held that the stipulation in the contract of shipment 
limiting the damages at a fixed sum per head was void, and 
gave judgment for the actual cash value of the cattle, less freight 
charges. The judgment amounted to $578.10.

The judgment was reversed by the Court of Civil Appeals, 
and thereupon the Chief Justice of that court granted this writ 
of error. Before the commencement of the action the plain-
tiff in error became the vendee of the interests of the other 
owners.

A/?. F. E. Albright and Afr. Wallace Hendricks for plaintiff 
in error.

Mr. Samuel H. West for defendant in error.

Mr . Justi ce  Mc Kenna , after making the foregoing state-
ment, delivered the opinion of the court.

There are other questions in the record besides the Federal
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one, upon which the writ of error is based. They seem not to 
have been earnestly pressed either in the trial court or in the 
Court of Civil Appeals. They were not passed on by either 
court. The Court of Civil Appeals, however, said:

“ It was shown that appellee’s vendors had actual notice of 
the quarantine, and that appellant had not. It was also shown 
that after such notice was brought home to appellant it sought 
permission of the sanitary commission to deliver the cattle. 
The sanitary commission ruled and ordered otherwise. It has 
been given power to make rules. It has the power to call upon 
the sheriff and peace officers to enforce them. It was the duty 
of such officers to obey the orders of such commission. Our 
law also provides heavy penalties for a violation of the rules 
and regulations of the sanitary commission.”

It is possible that the court may have concluded that the de-
fence which those facts suggest could not be made by the rail-
way company, and that, notwithstanding, the plaintiff in error 
could compel the company to receive his cattle and force it to 
contest the constitutionality of the Texas statute either by re-
sisting the imposition of its penalties or in some other way. 
At any rate, the court rested its decision on the statute, hold-
ing it valid, and it is its judgment which we are called upon to 
review.

To what extent the police power of a State may be exerted 
on traffic and intercourse with the State without conflicting 
with the commerce clause of the Constitution of the United 
States has not been precisely defined. In the case of Hender-
son v. Mayor of New York, 92 U. S. 259, it was held that the 
statute of the State, which, aiming to secure indemnity against 
persons coming from foreign countries becoming a charge upon 
the State, required ship owners to pay a fixed sum for each 
passenger—that is, to pay for all passengers—not limiting the 
payment to those who might actually become such charge, was 
void. Whether the statute would have been valid if so limited 
was not decided.

In Chy Lung v. Freeman et al., 92 U. S. 275, a statute de-
claring the same purpose as the New York statute, and appar-
ently directed against persons mentally and physically infirm,
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and against convicted criminals and immoral women, was also 
declared void, because it imposed conditions on all passengers 
and invested a discretion in officers which could be exercised 
against all passengers. The court, by Mr. Justice Miller, said:

“We are not called upon by this statute to decide for or 
against the right of a State, in the absence of legislation by 
Congress, to protect herself by necessary and proper laws 
against paupers and convicted criminals from abroad; nor to 
lay down the definite limit of such right if it exists. Such a 
right can only arise from a vital necessity for its exercise, and 
cannot be carried beyond the scope of that necessity. When a 
state statute, limited to provisions necessary and appropriate 
to that object alone, shall, in a proper controversy, come before 
us, it will be time enough to decide that question.”

In Railroad Company v. Ilusen, 95 U. S. 465, a statute of 
Missouri which provided that “ no Texas, Mexican or Indian 
cattle shall be driven or otherwise conveyed into or remain in 
any county in this State between the first day of March and 
the first day of November in each year by any person what-
ever,” was held to be in conflict with the clause of the Consti-
tution which gives to Congress the power to regulate interstate 
commerce.

The case was an action for damages against the railroad com-
pany for bringing cattle into the State in violation of the act. 
A distinction was made between a proper and an improper 
exertion of the police power of the State. The former was con-
fined to the prohibition of actually infected or diseased cattle 
and to regulations not transcending such prohibition. The 
statute was held not to be so confined, and hence was declared 
invalid.

The relation of the police power of a State and the power of 
Congress to regulate commerce came up again in Bowman 
Chicago <& Northwestern Railway, 125 U. S. 465. The principle 
which underlies both powers and the range and operation of 
those powers was considered. The action was against the rail-
road company for refusing to transport beer from Chicago to 
Marshalltown in Iowa. The refusal was attempted to be justi-
fied under a statute of Iowa against traffic in intoxicating liquors
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and the conveyance of the same by an express or railway com-
pany into the State except under certain conditions. The stat-
ute was decided to be a regulation of commerce—to be not 
within the police power of the State, and therefore void. Leisy 
v. Bardin, 135 U. S. 100, is of the same general character, and 
need not be commented upon. See also Scott v. Donald, 165 
U. S. 58.

In Schollenberger v. Pennsylvania, 171 U. S. 1, some prior 
cases were reviewed, and the court, speaking by Mr. Justice 
Peckham, said:

“ The general rule to be deduced from the decisions of this 
court is that a lawful article of commerce cannot be wholly ex-
cluded from importation into a State from another State where 
it was manufactured or grown. A State has power to regulate 
the introduction of any article, including a food product, so as 
to insure purity of the article imported, but such police power 
does not include the total exclusion even of an article of food.

“ In Minnesota v. Barber, 136 U. S. 313, it was held that an 
inspection law relating to an article of food was not a rightful 
exercise of the police power of the State if the inspection pre-
scribed were of such a character or if it were burdened with 
such conditions as would wholly prevent the introduction of 
the sound article from other States. This was held in relation 
to the slaughter of animals whose meat was to be sold as food 
in the State passing the so-called inspection law. The princi-
ple was affirmed in Brimmer n . Bebman, 138 U. S. 78, and in 
Scott n . Donald, 165 U. S. 58, 97.”

The exclusion in the case at bar is not as complete as in the 
cited cases. That, however, makes no difference if it is within 
their principle, and their principle does not depend upon the 
number of States which are embraced in the exclusion. It de-
pends upon whether the police power of the State has been 
exerted beyond its province—exerted to regulate interstate com-
merce-exerted to exclude, without discrimination, the good and 
the bad, the healthy and the diseased, and to an extent beyond 
what is necessary for any proper quarantine. The words in 
italics express an important qualification. The prevention of 
disease is the essence of a quarantine law. Such law is directed
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not only to the actually diseased but to what has become ex-
posed to disease. In Morgan!  s Steamship Co. n . Louisiana 
Board of Healthy 118 IT. S. 455, the quarantine system of Lou-
isiana was sustained. It established a quarantine below New 
Orleans, provided health officers and inspection officers, and fees 
for them to be paid by the ships detained and inspected. The 
system was held to be a proper exercise of the police power of 
the State for the protection of health, though some of its rules 
amounted to regulations of commerce with foreign nations and 
among the States. In Kimmish v. Ball, 129 U. S. 217, certain 
sections of the laws of Iowa were passed on. One of them im-
posed a penalty upon any person who should bring into the State 
any Texas cattle unless they had been wintered at least one 
winter north of the southern boundary of the State of Missouri 
or Kansas; or should have in his possession any Texas cattle 
between the first day of November and the first day of April 
following. Another section made any person having in his pos-
session such cattle liable for any damages which might accrue 
from allowing them to run at large, “ and thereby spreading the 
disease among other cattle, known as the Texas fever,” and 
there was besides criminal punishment. The court did not pass 
upon the first section. In commenting upon the second, some 
pertinent remarks were made on the facts which justified the 
statute, and the case of Railroad Company v. Ilusen, supra, 
was explained. It was said that the case “ interpreted the law 
of Missouri as saying to all transportation companies, ‘ You shall 
not bring into the State any Texas cattle or any Mexican cattle 
or Indian cattle between March 1st and December 1st in any 
year, no matter whether they are free from disease or not, no 
matter whether they may do an injury to the inhabitants of the 
State or not; and if you do bring them in, even for the purpose 
of carrying them through the State without unloading them, you 
shall be subject to extraordinary liabilities.’ p. 473. Such a 
statute, the court held, was not a quarantine law, nor an inspec-
tion law, but a law which interfered with interstate commerce, 
and therefore invalid. At the same time the court admitted 
unhesitatingly that a State may pass laws to prevent animals 
suffering from contagious or infectious diseases from entering
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within it. p. 472. No attempt was made to show that all 
Texas, Mexican, or Indian cattle coming from the malarial 
districts during the months mentioned were infected with the 
disease, or that such cattle were so generally infected that it 
would have been impossible to separate the healthy from the 
diseased. Had such proof been given, a different question would 
have been presented for the consideration of the court. Cer-
tainly all animals thus infected may be excluded from the State 
by its laws until they are cured of the disease, or at least until 
some mode of transporting them without danger of spreading it 
is devised.”

In Missouri, Kansas de Texas Railway v. Haber, 169 U. S. 
613, the Ilusen case was again commented upon, and what the 
law of Missouri was and was not was again declared. A stat-
ute of Kansas, however, which made any person who shall 
drive or ship into the State “ any cattle liable or capable of 
communicating Texas, splenetic or Spanish fever to any do-
mestic cattle of the State liable for damages,” was held not to 
be a regulation of commerce. It was also held that the statute 
was not repugnant to the act of Congress of March 29, 1884, 
23 Stat. 31, c. 60, known as the Animal Industry Act.

What, however, is a proper quarantine law—what a proper 
inspection law in regard to cattle—has not been declared. Un-
der the guise of either a regulation of commerce will not be 
permitted. Any pretense or masquerade will be disregarded, 
and the true purpose of a statute ascertained. Henderson v. 
Mayor of New York, and Chy Lung v. Freeman, supra. But 
we are not now put to any inquiry of that kind. The good 
faith and sincerity of the Texas officers cannot be doubted, and 
the statutes under which they acted cannot be justifiably com-
plained of. The regulations prescribed are complained of, but 
are they not reasonably adaptive to the purpose of the statutes 

not in excess of it ? Quarantine regulations cannot be the 
same for cattle as for persons, and must vary with the nature 
of the disease to be defended against. As the Supreme Court 
of Tennessee said: “ The necessities of such cases often require 
prompt action. If too long delayed the end to be attained by 

vol , clx xxi —17
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the exercise of the power to declare a quarantine may be de-
feated and irreparable injury done.”

It is urged that it does not appear that the action of the 
Live Stock Sanitary Commission was taken on sufficient infor-
mation. It does not appear that it was not, and the presump-
tion which the law attaches to the acts of public officers must 
obtain and prevail. The plaintiff in error relies entirely on 
abstract right, which he seems to think cannot depend upon 
any circumstances or be affected by them. This is a radical 
mistake. It is the character of the circumstances which gives 
or takes from a law or regulation of quarantine a legal quality. 
In some cases the circumstance would have to be shown to sus-
tain the quarantine, as was said in Kimmish, v. Ball, supra. 
But the presumptions of the law are proof, and such presump-
tions exist in the pending case arising from the provisions of 
and the duties enjoined by the statute and sanction the action 
of the sanitary commission and the Governor of the State. If 
they could have been they should have been met and overcome, 
and the remarks of the Court of Civil Appeals become perti-
nent:

“ The facts in this case are not disputed. The plaintiff sues 
as for a conversion, because of a refusal to deliver his cattle at 
Fort Worth. It is necessary to his recovery that he show that 
it was the legal duty of the defendant company to make such 
delivery. It is for the breach of this alleged duty he sues; yet 
it nowhere appears from the record that before the quarantine 
line in question was established the sanitary commission did 
not make the most careful and thorough investigation into the 
necessity therefor, if, indeed, that matter could in any event be 
inquired into. So far as the record shows, every animal of the 
kind prohibited in the State of Louisiana may have been actu-
ally affected with charbon or anthrax, and it is conceded that 
this is a disease different from Texas or splenetic fever, and 
that it is contagious and infectious and of the most virulent 
character.”

Judgment affirmed.
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Mr . Justi ce  Harlan , with whom concurred Mr . Justice  
White , dissenting.

I am unable to concur in the opinion and judgment of the 
court. The grounds of my dissent are these: (1) The railroad 
company was bound to discharge its duties as a carrier unless 
relieved therefrom by such quarantine regulations under the 
laws of Texas as were consistent with the Constitution of the 
United States. It could not plead in defence of its action the 
quarantine regulations adopted by the state sanitary commis-
sion and the proclamation of the Governor of that State, if 
such regulations and proclamation were void under the Consti-
tution of the United States. (2) The authority of the State to 
establish quarantine regulations for the protection of the health 
of its people does not authorize it to create an embargo upon 
all commerce involved in the transportation of live stock from 
Louisiana to Texas. The regulations and the Governor’s proc-
lamation upon their face showed the existence of a certain cat-
tle disease in one of the counties of Texas. If under any cir-
cumstances that fact could be the basis of an embargo upon the 
bringing into Texas from Louisiana of all live stock during a 
prescribed period, those circumstances should have appeared 
from the regulations and the proclamation referred to. On the 
contrary there does not appear on the face of the transaction 
any ground whatever for establishing a complete embargo for 
any given period upon all transportation of live stock from Lou-
isiana to Texas.

I think therefore that the regulations and proclamation upon 
which the defendant relied were to be deemed void and there-
fore inapplicable to the particular transportation referred to in 
the complaint.

It seems to me that the present case comes within the prin-
ciples announced in Henderson v. Hay or of New York, 92 U. S. 
259. That case involved the validity of a statute of New York 
aving for its object the protection of the people of that State 

against the immigration of foreign paupers. It was held by 
t is court to be unconstitutional, because “ its practical result 
was to impose a burden upon all passengers from foreign coun-
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tries.” In that case it was said that in whatever language a 
statute was framed, its purpose must be determined by its nat-
ural and reasonable effect. So also in Railroad Co. n . Ilusen, 
95 U. S. 465, 473, we held that a statute of Missouri relating 
to the bringing into that State of any Texas, Mexican or Indian 
cattle between certain dates was a plain intrusion upon the ex-
clusive domain of Congress. This court said: “ It is not a quar-
antine law. It is not an inspection law. It says to all natural 
persons and to all transportation companies,1 You shall not 
bring into the State any Texas cattle or any Mexican cattle or 
Indian cattle, between March 1st and December 1st in any 
year, no matter whether they are free from disease or not, no 
matter whether they may do an injury to the inhabitants of 
the State or not; and if you do bring them in, even for the 
purpose of carrying them through the State without unloading 
them, you shall be subject to extraordinary liabilities.’ Such a 
statute, we do not doubt, is beyond the power of a State to en-
act. To hold otherwise would be to ignore one of the leading 
objects which the Constitution of the United States was de-
signed to secure.” What was said of the Missouri statute may 
be repeated as to the regulations adopted by the Sanitary Com-
mission and the proclamation of the Governor of Texas forbid-
ding the bringing of cattle into that State from Louisiana. The 
result in my judgment is, in view of our former decisions, that 
the quarantine regulations and proclamation in question in-
volved, by their natural and practical operation, an unauthor-
ized obstruction to the freedom of interstate commerce. This 
must be so, even if the statute of Texas, reasonably interpreted, 
was itself not repugnant to the Constitution of the United 
States.

Mb . Justi ce  White  authorizes me to say that he concurs in 
these views.

Mb . Just ice  Bbow n , dissenting.

The law of Texas for the creation of a live stock sanitary 
commission, cited in the opinion of the court, provides that “it
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shall be the duty of said commission, upon receipt by them of 
reliable information, ... of any malignant disease, to go 
. . . and make a careful examination of the animals believed 
to be affected, . . . and if said disease is found to be of a 
malignant, contagious or infectious character, they shall direct 
and enforce such quarantine lines and sanitary regulations as 
are necessary to prevent the spread of any such disease. And 
no domestic animals affected with disease, or capable of com-
municating the same, shall be permitted to enter or leave the 
district, premises or grounds so quarantined, except by author-
ity of the commissioners.”

I had supposed the authority of the commissioners to be fixed 
by this act, and their right to quarantine or forbid the entry of 
animals was limited to such as were infected with disease or 
capable of communicating the same.

The proclamation of the Governor, based upon the report of 
the sanitary commission, covers two separate classes of cases. 
It finds that cattle in the southern portion of Jefferson County, 
Texas, are affected with disease and liable to impart such dis-
ease to cattle ranging in the upper portion of Jefferson and 
other counties, and therefore forbids such cattle from being 
transported north or west of certain bayous running across the 
southern portion of Jefferson County. So far the order is 
within the statute.

But it also finds that the commission “ has reason to believe 
that charbon and anthrax has [broken out] or is liable to break 
out in the State of Louisiana,” and hence that no cattle are to 
be transported into Texas from Louisiana. This portion of the 
order seems to me a plain departure from the terms of the stat-
ute. It does not find that there are cattle in Louisiana “ in-
fected with disease or capable of communicating the same,” 
but simply that the disease is liable to break out in that State. 
It does not even find that it has broken out, or that there are 
any cattle in that State capable of communicating the disease, 
f the fact that a contagious disease is liable to break out in a 

certain locality be sufficient to justify a quarantine against such 
ocality, then it is possible that every port of the United States 

Inay quarantine against Cuban or other West Indian ports,
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since it is a well-known fact that yellow fever is liable to break 
out there at almost any time, and especially during the summer 
months.

The sweeping nature of this order is manifest by compar-
ing it with the first order relating to the Jefferson County 
cattle. There is a finding there that the cattle in the southern 
portion of a particular county “ are affected with disease, known 
as charbon or anthrax, and are liable to impart such disease to 
cattle” ranging in the upper portion of Jefferson County, and 
therefore no cattle shall be transported north or west of the 
infected district. In other words, it finds the actual existence 
of disease within a definite and circumscribed locality, and pro-
hibits the transportation of cattle from such locality to non-
infected districts.

On the other hand, the second order assumes to quarantine 
against cattle from the entire State of Louisiana, without any 
finding that the disease has broken out there, or that the cattle 
in such State are liable to communicate such disease to other 
cattle. The order is not limited to cattle coming from any 
particular portion of the State, but applies to the whole State, 
regardless of the actual existence of the disease or the liability 
to communicate contagion.

It seems to me that the proclamation goes far beyond the 
authority of the statute, beyond the necessities of the case, and 
is a wholly unjustifiable interference with interstate commerce. 
The statute thus construed puts a power into the hands of a 
sanitary commission which is liable to be greatly abused and 
to be put forward as an excuse for keeping out of Texas per-
fectly healthy animals from other States, and putting a com-
plete stop to a large trade.

In the case of the Missouri, Kansas & Texas Railway n . 
Haber, 169 U. S. 613, the statute of Kansas in question applied 
only to “ cattle capable of communicating, or liable to impart 
what is known as Texas, splenetic or Spanish fever to any do-
mestic cattle ” of the State, and was a proper exercise of the 
power of quarantine, since healthy cattle were not interfered 
with. These were substantially the terms of the Texas statute, 
to which I see no objection ; but the action of the commission
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was a plain departure from the terms of the statute, and I think 
unauthorized by law. It was practically as sweeping as the 
statute of Missouri, condemned by this court in Railroad Co. v. 
Husen, 95 U. S. 465, which provided that “ no Texas, Mexican 
or Indian cattle shall be driven or otherwise conveyed into, or 
remain, in any county in this State, between the first day of 
March and the first day of November in each year, by any per-
son or persons whatever,” regardless of the fact whether these 
cattle were diseased or were capable of communicating disease. 
This was held to be in conflict with the interstate commerce 
clause of the Constitution. As justly observed of the opinion in 
that case by the court in its opinion in this case, “ a distinction was 
made between a proper and an improper exertion of the police 
power of the State. The former was confined to the prohibi-
tion of actually infected or diseased cattle, and to regulations 
not transcending such prohibition. The statute was held not 
to be so confined, and hence was declared invalid.” This is the 
precise objection I make to the finding of the commission, and 
to the proclamation of the Governor in this case.

It is sufficient to say of the finding of the Supreme Court of 
Texas that “ so far as the record shows, every animal of the 
kind prohibited in the State of Louisiana may have been actually 
affected with charbon or anthrax,” that there is no such finding 
m the report of the commission or in the Governor’s proclama-
tion, and that, under the statute, there must be a finding either 
of disease, or of a liability to communicate disease, to justify 
the action of the commission. It cannot of its own motion put 
in force the quarantine laws of the State without the finding 
of some facts that such enforcement is necessary to the protec-
tion of Texas cattle. I am therefore constrained to dissent 
from the opinion of the court.
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TREAT v. WHITE.

CERTIFICATE FROM THE CIRCUIT COURT OF APPEALS FOR THE SECOND

CIRCUIT.

No. 227. Argued April 10,1901.—Decided April 29,1901.

What is denominated “ a call,” in the language of New York stockbrokers, 
is an agreement to sell, and as the statutes of the United States in force 
in May, 1899, required stamps to be affixed on all sales or agreements to 
sell, the calls were within its provisions.

On  September 18, 1899, S. V. White brought an action in 
the Supreme Court of the State of New York against Charles H. 
Treat, United States collector of internal revenue, to recover 
the sum of $604, alleged to have been unlawfully exacted by 
such collector. The action was removed to the United States 
Circuit Court for the Southern District of New York, and a 
judgment there rendered in favor of the plaintiff. 100 Fed. 
Rep. 290. The case was taken to the United States Court of 
Appeals for the Second Circuit, which, before any decision, cer-
tified a question to this court. The statement of facts and ques-
tion are as follows:

“ From the 1st day of July, 1898, until the date of the com-
mencement of this action the defendant in error, Stephen V. 
White, was doing business as a stock broker on the New York 
Stock Exchange. In the course of his business White sold 
‘ calls ’ upon 30,200 shares of stock, the said ‘ calls ’ being of 
the same effect and tenor as Exhibit A, hereinafter set forth, 
and only varying in the names of the stock, the date and the 
price at which they were offered.

“ Exhibit  A.
“New  York , May 18th, 1899.

“ For value received the bearer may call on me on one day s 
notice, except last day, when notice is not required. One hun-
dred shares of the common stock of the American Sugar Refin-
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ing Company at one hundred and seventy-five per cent at any 
time in fifteen days from date. All dividends, for which trans-
fer books close during said time, go with the stock. Expires 
June 2, 1899, at 3 p. m .

(Signed) “S. V. White .

“ These 30,200 shares of stock, for which 1 calls ’ at various 
times had been in existence, were, as matter of fact, never act-
ually ‘called,’ and no stamp was put upon the same. The 
plaintiff in error, Charles H. Treat, United States collector of 
internal revenue, demanded of the defendant in error, Stephen 
V. White, the sum of six hundred and four dollars, which sum 
was the value of 30,200 internal revenue stamps of the denomi-
nation of two cents each.

“ This sum of six hundred and four dollars was paid by the 
defendant in error, Stephen V. White, under protest. Subse-
quently the defendant in error demanded the return of the said 
six hundred and four dollars, but the demand was refused.

“ Upon the facts set forth the question of law, concerning 
which this court desires the instruction of the Supreme Court 
for its proper decision, is:

“ Is the above memorandum in writing, designated as Ex-
hibit A, an ‘ Agreement to sell ’ under the provisions of sec-
tion 25, Schedule A, act of Congress approved June 13,1898, 
and, as such, taxable ? ”

The collector acted under the provision of section 25 of Sched-
ule “A” of the War Revenue act of June 13,1898, 30 Stat. 448, 
which reads as follows:

“ On all sales, or agreements to sell, or memoranda of sales 
or deliveries or transfers of shares or certificates of stock in any 
association, company or corporation, whether made upon or 
s own by the books of the association, company or corporation, 
or by any assignment in blank, or by any delivery, or by any 
paper or agreement or memorandum or other evidence of trans- 
er or sale, whether entitling the holder in any manner to the 
enefit of such stock or to secure the future payment of money 

Op n°r future transfer of any stock, on each hundred dollars 
o ace value or fraction thereof, two cents: Provided^ That in
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case of sale where the evidence of transfer is shown only by the 
books of the company the stamp shall be placed upon such 
books; and where the change of ownership is by transfer cer-
tificate the stamp shall be placed upon the certificate; and in 
cases of an agreement to sell or where the transfer is by delivery 
of the certificate assigned in blank there shall be made and de-
livered by the seller to the buyer a bill or memorandum of such 
sale, to which the stamp shall be affixed; and every bill or mem-
orandum of sale or agreement to sell before mentioned shall 
show the date thereof, the name of the seller, the amount of the 
sale and the matter or thing to which it refers.”

J/r. Assistant Attorney General Beck for Treat.

J/r. Stephen V. White in person for the defendant in error.

Mr . Justice  Brew er , after making the foregoing statement, 
delivered the opinion of the court.

The question before us is simply one of statutory construction. 
Is a “ call ” (a copy of which is incorporated in the statement of 
facts) an agreement to sell, within the meaning of Schedule “A”? 
In reference to this the learned Circuit Judge, in delivering his 
opinion, said:

“ It is an agreement, and manifestly an ‘ agreement to sell.’ 
It may be referred to as an ‘ offer,’ or an ‘ option,’ or a ‘ call,’ or 
what not, but it is susceptible of no more exact definition than 
‘ an agreement to sell.’ Inasmuch, therefore, as the statute re-
quires stamps to be affixed ‘ on all sales, or agreements to sell, 
it would seem that these {calls ’ are within its provisions.”

We fully agree with this definition. “ Calls ” are not distrib-
uted as mere advertisements of what the owner of the prop-
erty described therein is willing to do. They are sold, and in 
parting with them the vendor receives what to him is satisfac-
tory consideration. Having parted for value received with that 
promise it is a contract binding on him, and such a contract is 
neither more nor less than an agreement to sell and deliver at 
the time named the property described in the instrument. It
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may be a unilateral contract. So are many contracts. On the 
face of this instrument there is an absolute promise on the part 
of the promisor and a promise to sell. We cannot doubt the 
conclusion of the Circuit Judge that this is in its terms, its es-
sence and its nature an agreement to sell. Therefore it comes 
within the letter of the statute.

The defendant in error, who has argued in his own behalf 
with ability the questions presented, has referred in his brief 
to this rule of construction: that the duty of the court “ is to 
take the words in their ordinary grammatical sense, unless such 
a construction would be obviously repugnant to the intention 
of the framers of the instrument, or would lead to some other 
inconvenience or absurdity.” Sedgwick, Construction of Stat-
utory and Constitutional Law, 220. With that rule of construc-
tion we are in entire sympathy, and approve of it. In the ordinary 
reading of this instrument no one would doubt that there was 
an agreement on the part of the promisor to sell at the time 
named the property therein described. That being the ordi-
nary, natural, grammatical interpretation of the language, it 
is, as the learned Circuit Judge declared, neither more nor less 
than an agreement to sell. Why should not the ordinary mean-
ing of the language in the statute be enforced in respect to this 
particular instrument ? Certainly there must be some satisfac-
tory reason for departing from the general rule of construction. 
It is also true, as said by this court in United States v. Isham, 
17 Wall. 496, 504, “ if there is a doubt as to the liability of an 
instrument to taxation, the construction is in favor of the ex-
emption, because in the language of Pollock, C. B., in Girr v. 
Scudds, 11 Exchequer, 191, ‘ a tax cannot be imposed without 
clear and express words for that purpose.’ ” With that propo-
sition we fully agree. There must be certainty as to the mean-
ing and scope of language imposing any tax, and doubt in respect 
to its meaning is to be resolved in favor of the taxpayer. But 
when the language is clear a different thought arises.

We do not question the fact that there are times when the 
inere letter of a statute does not control, and that a fair con- 
si eration of the surroundings may indicate that that which is 
wit in the letter is not within the spirit, and therefore must be
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excluded from its scope. Church of the Holy Trinity v. Uni-
ted States, 143 U. S. 457. But that proposition implies that 
there is something which makes clear an intent on the part of 
Congress against enforcement according to the letter. Noth-
ing of that kind exists in this case. There is nothing to sug-
gest that Congress did not mean that this provision should be 
enforced according to its letter and spirit everywhere. The 
defendant in error, in the course of his argument, says that 
Congress must be assumed to have been familiar with the or-
dinary modes of dealing on the Stock Exchange of New York, 
and that if it intended by its legislation to reach “ calls,” a term 
well understood in that exchange, it would have named them 
or used some word which necessarily includes them. But this 
takes for granted the question at issue and assumes that the 
words used do not include “ calls.” It is not to be assumed 
that Congress legislated with sole reference to transactions on 
stock exchanges, but its action is to be taken as having been 
exerted for the whole nation, and if it should so happen that 
dealings on any stock exchange come within the purview 
thereof, the parties so dealing are bound by it, and cannot 
claim an immunity from its burden. An isolated agreement 
to sell stock made by an individual in Austin, Texas, is an 
agreement to sell, subject to the stamp duty imposed. It is 
none the less an agreement to sell when made in the Stock 
Exchange of New York, as one of a multitude of similar 
transactions.

That there is a difference between an agreement to sell and 
an agreement of sale is clear. The latter may imply not merely 
an obligation to sell but an obligation on the part of the other 
party to purchase, while an agreement to sell is simply an obliga-
tion on the part of the vendor or promisor to complete his prom-
ise of sale. That Congress recognized the difference between 
these two terms is evident, because in the very next paragraph 
of Schedule “ A ” it provides, in reference to merchandise, for a 
stamp “ upon each sale, agreement of sale, or agreement to sell. 
That no stamp duty was imposed on agreements to buy (or, m 
the vernacular of the stock exchange, “puts”) furnishes no 
ground for denying the validity of the stamp duty on agree-
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merits to sell. The power of Congress in this direction is un-
limited. It does not come within the province of this court to 
consider why agreements to sell shall be subject to stamp duty 
and agreements to buy not. It is enough that Congress in this 
legislation has imposed a stamp duty upon the one and not upon 
the other.

In conclusion, we may say that the language of the statute 
seems to us clear. It imposes a stamp duty on agreements to 
sell. “Calls” are agreements to sell. We see nothing in the 
surroundings which justifies us in limiting the power of Con-
gress or denying to its language its ordinary meaning.

Therefore we answer the question submitted to us by the Cir-
cuit Court of Appeals in the affirmative, a/nd hold that a 
“ call ” is an agreement to sell, and taxable as such.

spee d  v. Mc Carthy .
ERROR TO THE CIRCUIT COURT OF PENNINGTON COUNTY, SOUTH

DAKOTA.

No. 230. Argued April 10,11,1901.—Decided April 29,1901.

As against the purchaser of interests in mining claims after the location 
certificates were recorded, the original locators were held by the state 
court estopped to deny the validity of the locations. The question of 
estoppel is not a Federal question.

The state court further held that where the annual assessment work had 
not been done on certain mining claims, a co-tenant could not, on the 
general principles applicable to co-tenancy, obtain title against his co-ten-
ants by relocating the claims.

This was also not a Federal question in itself, and the contention that the 
state court necessarily decided the original mining claims to be in exist-
ence at the time of the relocation, in contravention of provisions of the 

evised Statutes properly interpreted, could not be availed of under sec-
ion 709, as no right or title given or secured by the act of Congress in 

this regard was specially set up or claimed.

Patri ck  B. McCarthy commenced this action in the Circuit 
ourt of Pennington County, South Dakota, against William
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B. Franklin and others, to determine their adverse claims in 
and to certain mining property. Before the trial William B. 
Franklin died, and his heirs and his administrator, Edward W. 
Speed, were substituted.

The Circuit Court filed findings of fact and conclusions of 
law, and entered judgment for defendants on the facts so found.

The facts found by the trial court are thus stated in the opin-
ion of the Supreme Court:

“On September 16, 1882, Jacob F. Reed and William Frank-
lin located a portion of the ground in controversy as the Reed 
placer mining claim. From the date of location until 1892, 
Reed and Franklin were in actual, notorious and peaceable pos-
session of the claim, were acknowledged and reputed to be its 
owners, and during each year performed the required develop-
ment work. They applied for patent November 23, 1892. 
Final entry was made March 13, 1893. There was no applica-
tion for a lode on the placer site aside from the placer claim. 
The boundaries of the claim as patented coincide with its bound-
aries as staked upon the ground at time of location. Janu-
ary 25,1888, Reed, Franklin, Thomas C. Blair and Frank Eaton 
marked the boundaries of Tin Bar No. 1 claim upon the ground 
with stakes, as required by law, posted a discovery or location 
notice thereon, and within sixty days thereafter recorded a lo-
cation certificate, but did no other act of location at that time. 
The location or discovery notice of this claim was posted inside 
the boundaries of the Reed placer claim, and the point claimed 
as discovery on the Tin Bar No. 1 is the same point at which 
the notice was posted. No labor has been performed or im-
provement made upon the claim, except about four days’ work 
in 1889 and about four days’ work in 1891; such work not ex-
ceeding $14 in each of those years. There was no agreement 
on the part of defendants Blair or Franklin with plaintiff to 
perform labor or make improvements on Tin Bar No. 1 in 1893 
or 1894, and no contractual relation existed between them in 
regard to such claim when the Holy Terror lode claim was lo-
cated. January 25,1888, Blair and Eaton did the same acts of 
location with respect to Tin Bar No. 2 that were done in respect 
to Tin Bar No. 1. No labor has been performed, or improve-
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ment made, upon Tin Bar No. 2, except about four days’ work 
in 1891, of value not exceeding $14. There was no agreement 
on the part of defendants Franklin or Blair with plaintiff to 
perform labor or' make improvements upon Tin Bar No. 2 in 
1892,1893 or 1894, and there was no contractual relation ex-
isting between them in regard to such claim during those years. 
Defendant Franklin located the lode claims Holy Terror and 
Keystone No. 4 on June 28, 1894, and September 20, 1894, re-
spectively, and the law has been complied with, so far as it re-
lates to those claims, since the date of each. Defendants are the 
owners of the Holy Terror and Keystone No. 4, save for the 
rights of the plaintiff in this action. No adverse claim was filed 
by plaintiff or other owners of either Tin Bar No. 1 or 2 to the 
application for patent to the Reed placer claim. At and prior 
to the time of the application for patent to the placer claim 
there was no known lode or vein thereon within the boundaries 
of either Tin Bar claim of such character as to render the ground 
more valuable because of its presence, or to justify the expend-
iture of money for either exploitation or development. There 
was no application for patent to any lode or vein included in 
the placer claim in the application for patent to the placer claim. 
The Holy Terror embraces 1.62 acres of the ground covered by 
Tin Bar No. 1, and Keystone No. 4 embraces 2.71 acres of the 
ground covered by Tin Bar No. 2. In 1888, Eaton conveyed 
an undivided one-fourth interest in Tin Bar No. 1 and Tin Bar 
No. 2 to one George Williams, who, in the same year, conveyed 
the same interest to plaintiff and one Michael McGuire. On 
April 22, 1890, Eaton conveyed an undivided one-fourth inter-
est in Tin Bar No. 2 to defendant Franklin, and Blair conveyed 
a like interest therein to Jacob F. Reed. When this action 
was commenced, Franklin since deceased and defendants Blair, 
Fayel and Amsbury each owned an undivided one-fourth in-
terest in the Holy Terror claim and an undivided seven-thirty- 
sixths interest in Keystone No. 4. Blair acquired his interest 
in the Holy Terror claim with full knowledge of whatever 
rights the plaintiff had, if any. During 1891, Blair and Frank- 
m discovered a well defined ledge of mineral-bearing rock in 

P ace, carrying gold, upon Tin Bar No. 2, the point of discov-
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ery being outside the limits of Reed placer claim. The loca. 
tion notice on Tin Bar No. 1 was posted upon a well defined 
ledge of rock carrying tin, but plaintiff and defendants had no 
knowledge of the existence of tin or other valuable deposits 
therein until during the trial of this action in the court below.”

Plaintiff appealed to the Supreme Court of South Dakota 
from the judgment and from an order denying a new trial, and 
the judgment was reversed and a new trial ordered. 11 S. D. 
362. Subsequently a rehearing was had, and judgment was di-
rected to be entered below for plaintiff on the findings of fact 
for one-eighth interest in and to so much of the ground covered 
by the Holy Terror claim and the Keystone No. 4 claim as was 
embraced by Tin Bar No. 1 and Tin Bar No. 2. 12 S. D. 7. 
This was accordingly done by the Circuit Court, and this writ 
of error was thereupon allowed.

Jfr. George Lines for plaintiff in error. JZ?. James W. Fowler, 
JZr. Frederick FL Whitfield, Mr. Charles Quarles and Mr. Jo-
seph V. Quarles were on his brief.

Mr. W. L. McLaughlin for defendant in error. Mr. Charles 
W. Brown and Mr. Daniel McLaughlin were on his brief.

Mr . Chief  Justice  Fuller  delivered the opinion of the court.

It is objected that jurisdiction of this writ of error cannot be 
maintained because no title or right was specially set up or 
claimed within section 709 of the Revised Statutes. But plain-
tiffs in error contend that, while they admit that they made 
no specific reference to the statutes of the United States, their 
pleading, nevertheless, showed that they asserted title through 
valid mining claims duly located, and denied the title of de-
fendant in error on the ground that the locations under which 
he claimed had become forfeited and abandoned, and that 
that was a sufficient compliance with the requirements of sec-
tion 709.

We cannot concede that this is so in view of the rule ex-
pounded in Oxley Stare Co. v. Butler County, 166 U. S. 648, and
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many other cases, and are the less disposed to that conclusion, 
as the case might well be held to have been decided on grounds 
independent of Federal questions.

Counsel for plaintiffs in error assert in their printed brief 
that the following questions were presented by the findings of 
fact:

“First. Whether Tin Bar No. 1 claim, in its entirety, was 
extinguished and lost to the owners thereof by the patenting of 
the Reed placer claim.

“ Second. Whether the Tin Bar No. 2, claim, to the extent 
that it conflicted with the Reed placer, was extinguished and 
lost to the owners thereof by the patenting of the placer claim.

“ Third. Whether, notwithstanding the failure of the owners 
of the Tin Bar claims to perform thereon the work required by 
section 2324, Rev. Stat., those claims continued to be valid and 
subsisting claims, and the locators thereof or their grantees co- 
tenants in respect thereto; so that one of such locators or grant-
ees could not make a new location, for his own benefit solely, 
and include therein a portion of the ground covered by said Tin 
Bar claims although, by reason of such failure to work, said 
claims had become ‘ open to relocation in the same manner as if 
no location of the same had ever been made.’ ”

And they insist that these questions could only have been de-
termined by the application of the provisions of chapter six of 
Title XXXII of the Revised Statutes correctly interpreted, 
particularly of section 2324.1

“ Sec . 2324. The miners of each mining district may make regulations 
not in conflict with the laws of the United States, or with the laws of the 
State or Territory in which the district is situated, governing the location, 
manner of recording, amount of work necessary to hold possession of a min-
ingclaim, subject to the following requirements: The location must be dis-
tinctly marked on the ground so that its boundaries can be readily traced. 
All records of mining claims hereafter made shall contain the name or 
names of the locators, the date of the location, and such a description of 
t e claim or claims located by reference to some natural object or perma-
nent monument as will identify the claim. On each claim located after the 

nth day of May, eighteen hundred and seventy-two, and until a patent 
as been issued therefor, not less than one hundred dollars’ worth of labor 

8 al be performed or improvements made during each year. On all claims
VOL. CLXXXI—18
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But the Supreme Court of South Dakota held that plaintiffs 
in error, defendants below, were not in a position to allege or 
prove against defendant in error, plaintiff below, that the dec-
larations contained in the recorded location certificates were 
false.

In its first opinion, after saying that there was “ certainly 
no reason for holding that the owner of an unpatented placer 
claim cannot locate a lode claim, or consent to such a location 
being made by others, within the boundaries of his placer claim; ” 
and also that “ if the Tin Bar claims were located when ap-
plication for patent to the placer was made, they were not 
affected thereby, no application for lodes having been included 
in the application for the placer patents; ” the court proceeded 
to hold that the conduct of the original locators was such as 
to induce “ persons who might examine the records to believe 
that they were the owners of properly located mining claims,” 
and that the rights of defendant in error in this action de-
pended “ upon the facts which the conduct of the locators in-
duced him to believe existed when his interest in the claims 
was acquired. It would be a travesty on justice to permit the 
locators to now impair such rights by asserting that their re-

located prior to the tenth day of May, eighteen hundred and seventy-two, 
ten dollars’ worth of labor shall be performed or improvements made by the 
tenth day of June, eighteen hundred and seventy-four, and each year there-
after, for each one hundred feet in length along the vein until a patent has 
been issued therefor; but'where such claims are held in common, such ex-
penditure may be made upon any one claim; and upon a failure to comply 
with these conditions, the claim or mine upon which such failure occurred 
shall be open to relocation in the same manner as if no location of the same 
had ever been made, provided that the original locators, their heirs, assigns, 
or legal representatives, have not resumed work upon the claim after fail-
ure and before such location. Upon the failure of any one of several co-
owners to contribute his proportion of the expenditures required hereby, 
the cobwners who have performed the labor or made the improvements 
may, at the expiration of the year, give such delinquent cobwner personal 
notice in writing or notice by publication in the newspaper published near-
est the claim, for at least once a week for ninety days, and if at the expi-
ration of ninety days after such notice in writing or by publication sue 
delinquent should fail or refuse to contribute his proportion of the expen 
ture required by this section, his interest in the claim shall become the 
property of his coOwners who have made the required expenditures.
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corded representations were false. Neither of the defendants 
is in any better position than the original locators, and all are 
estopped from denying the validity of the Tin Bar locations.”

In the opinion on rehearing the court said that the findings 
of the Circuit Court showed “ that Reed, Franklin, Blair and 
Eaton recorded a location certificate for Tin Bar No. 1, and 
that Blair and Eaton recorded a location certificate for Tin 
Bar No. 2, in the office of register of deeds in the proper county, 
before plaintiff purchased his interest in such claims; that 
neither defendant is in any better position than the original lo-
cators ; and, whether or not plaintiff examined and relied upon 
the records, we think defendants are estopped from denying 
the validity of these locations.”

If, as thus held, defendants below could not deny the validity 
of these locations, the estoppel covered the objection to the right 
to locate a lode claim within a placer claim previously located, 
and the objection based on the supposed effect of the patenting 
of the placer claim, as raised on this -record. And 'whether a 
party is estopped or not is not a Federal question. Gillis n . 
Stinchfield, 159 U. S. 658; Pittsburgh Iron Co. n . Cleveland 
Iron Mining Co., 178 U. S. 270.

Having determined that for the purposes of this action the 
Tin Bar claims were to be regarded as valid in their inception, 
the Supreme Court considered the controversy as to the right 
of a co-tenant to relocate a mining claim when the annual as-
sessment work has not been done, and obtain title as against his 
co-tenants.

The court held that the relation of co-tenant existed between 
McCarthy and Franklin when Franklin located the Holy Terror 
and Keystone claims; that original locators may resume work 
at any time before relocation; that Franklin’s acts of relocation 

id not terminate the fiduciary relation between himself and 
cCarthy, and said: “We think the Circuit Court should have 

a judged the defendants to be trustees, and have enforced the 
rust. This conclusion is not precluded by the language of the 

federal statutes. They provide that upon a failure to comply 
wi required conditions as to labor or improvements ‘ the claim 
or mine upon which such failure occurred shall be open to re-
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location in the same manner as if no location of the same had 
ever been made.’ Rev. Stat. U. S. § 2324. It is contended 
that, if Congress intended to have the relocator regarded as a 
trustee under any circumstances, such intention would have 
been expressed in the statute. The contention is not tenable. 
The trust results from the fiduciary relation of the parties, and 
not from the operation of the statute.”

The state court thus disposed of this branch of the case upon 
general principles of law, and its decision did not rest on the 
disposition of a Federal question.

Counsel argue, however, that the court, before reaching the 
question of co-tenancy, was compelled to hold and did hold that 
the Tin Bar claims existed at the time of the location of the 
Holy Terror and Keystone claims, and that in so holding the 
court necessarily decided against the contention of plaintiffs in 
error that the Tin Bar claims had absolutely ceased to exist by 
virtue of the statute properly interpreted.

But was that contention so put forward as to constitute the 
special assertion of a right given or protected by the act of 
Congress ? The only approach to such an assertion was the 
statement of plaintiffs in error in their amended answer, that 
defendant in error intended to set up certain rights under the 
Tin Bar claims, and that these claims were abandoned and for-
feited before the Holy Terror and Keystone claims were located. 
We think these general allegations fall short of that definite 
claim of a right or title under a statute of the United States, 
which section 709 requires. And that, as the record stands, 
this court would not be justified in holding that the state court 
denied a right or title specially set up as secured by the statute, 
when it determined this particular question on the general prin-
ciples of law recognized as prevailing in South Dakota.

Writ of error dismissed.
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AMERICAN SUGAR REFINING COMPANY v. NEW 
ORLEANS.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE FIFTH

CIRCUIT.

No. 535. Argued and submitted March 18,1901.—Decided April 29,1901.

The Circuit Courts of Appeals have power to review the judgments of the 
Circuit Courts in cases where the jurisdiction of the Circuit Court at-
taches solely by reason of diverse citizenship, notwithstanding constitu-
tional questions may have arisen after the jurisdiction of the Circuit 
Court attached.

But in any such case, where a constitutional question arises on which the 
judgment depends, a writ of error may be taken directly from this court 
to revise the judgment of the Circuit Court, although the case may never-
theless be carried to the Circuit Court of Appeals, but if so, and final 
judgment is there rendered, the jurisdiction of this court cannot there-
after be invoked directly on another writ of error to the Circuit Court.

When the plaintiff invokes the jurisdiction of the Circuit Court on the sole 
ground that the suit arises under the Constitution or laws or some treaty 
of the United States, as appears on the record from his own statement of 
his cause of action, in legal and logical form, and a dispute or contro-
versy as to a right which depends on the construction of the Constitution, 
or some law or treaty of the United States, is determined, then the ap-
pellate jurisdiction of this court is exclusive.

This  was a petition for a writ of certiorari requiring the Uni-
ted States Circuit Court of Appeals for the Fifth Circuit to cer-
tify to this court for its review and determination the case of 
the American Sugar Refining Company, Plaintiff in Error, v. 
The City of New Orleans, Defendant in Error, No. 920, Novem-
ber Term, 1899; or in the alternative for a writ of mandamus 
to command the judges of said court to hear, try and adjudge 
said cause.

The petition alleged that on June 14, 1899, the city of New 
Orleans brought suit by rule in the civil district court for the 
parish of Orleans, Louisiana, against the American Sugar Re-
fining Company for a city license tax for the year 1899 for the 
sum of $6250 with interest thereon claiming said license tax
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solely by virtue of the laws of Louisiana and an ordinance of 
the city of New Orleans, as an occupation tax for carrying on 
the business of refining sugar and molasses in that city ; that 
the American Sugar Refining Company petitioned the district 
court for an order removing the suit to the Circuit Court of the 
United States for the Eastern District of Louisiana, the petition 
for removal being based solely upon the ground that the de-
fendant was a corporation of New Jersey, and the plaintiff, a 
corporation of Louisiana, which petition was granted, the bond 
required given, a certified copy of the record filed, and the suit 
docketed in the Circuit Court.

That thereafter, by order of the court, the city reformed its 
pleadings in some parts, “ the only difference of substance be-
tween said reformed petition and the original rule being that 
said reformed petition omitted the formal prayer for a recogni-
tion of a lien and privilege on defendant’s property, and for an 
injunction against defendant carrying on its business.”

That the defendant answered:
“ First. That it was a manufacturer, and as such exempt from 

license taxation under article 229 of the constitution of the State 
of Louisiana of 1898, which exempts all manufacturers from 
state and municipal license taxation, except those of distilled, 
alcoholic and malt liquors, tobacco, cigars and cottonseed oil; 
and

“ Second. That the ordinance of the city of New Orleans un-
der which said tax was claimed was based upon act No. 171 of 
the general assembly of Louisiana of 1898, and that the said act 
was in contravention of the Fourteenth Amendment to the Con-
stitution of the United States, in that it exempted from license 
taxation planters and farmers who refine their own sugar and 
molasses, and thereby sought to make an illegal discrimination 
against those sugar refiners who were not planters and farmers, 
and denied to defendant, as one of such sugar refiners, the equal 
protection of the laws of the State of Louisiana.; and that the 
said act and city ordinance based thereon were therefore uncon-
stitutional and void as to defendant.”

That the suit was tried before the court and a jury, and 
evidence was adduced showing the nature and character of
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defendant’s business in support of its claim that it was a manu-
facturer, which, evidence of the defendant was uncontradicted 
in every particular; and also showing that the gross receipts 
of defendant’s business were of such amount that if liable at all 
for license tax, it was liable for the sum claimed ; and defend-
ant also filed an exception of no cause of action.

That at the close of the evidence defendant requested the 
court to direct the jury to render a verdict in its favor, which 
the court refused to do, and charged in plaintiff’s favor, and 
plaintiff obtained a verdict and judgment. On defendant’s ap-
plication a bill of exceptions was duly settled and signed by the 
presiding judge; and the case carried on error to the United 
States Circuit Court of Appeals for the Fifth Circuit. The 
cause was there heard, and on May 29, 1900, judgment was 
rendered by the Circuit Court of Appeals dismissing the writ 
of error on the ground of want of jurisdiction. 104 Fed. Rep. 
2. Petitioner thereupon applied for a rehearing, which was 
denied November 20, 1900.

Petitioner prayed for the writ of certiorari, or for the writ 
of mandamus as before stated. Leave was granted to file the 
petition, and a rule to show cause was thereupon entered, to 
which due return was made.

Mr. Joseph W. Carroll for petitioner. Charles Carroll 
was on his brief.

Mr. Samuel L. Gilmore, for respondent, submitted on his 
brief.

Mb . Chief  Justi ce  Fulleb  delivered the opinion of the court.

The jurisdiction of the Circuit Court rested on diverse citizen-
ship, and not on any other ground, and had the Circuit Court 
of Appeals gone on and decided the case, its decision would 
have been final, and our interposition could only have been in-
voked by certiorari.

This was so notwithstanding one of the defences was the un-
constitutionality of the ordinance. Colorado Central Mining
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Co. v. Turek, 15 OU. S. 138; Press Publishing Co. v. ELonroe, 
164 U. S. 105; Ex parte Jones, 164 U. S. 691. These, and 
many other cases to the same effect, related to the appellate 
jurisdiction of this court over the Court of Appeals under the 
sixth section of the Judiciary Act of March 3, 1891, but they 
necessarily involved consideration of our jurisdiction under the 
fifth section, and that of the Court of Appeals under the sixth 
section. By the fifth section appeals or writs of error may be 
taken from the District or Circuit Courts direct to this court 
in any case that “ involves the construction or application of 
the Constitution of the United States;” “in which the consti-
tutionality of any law of the United States, or the validity or 
construction of any treaty made under its authority, is drawn 
inquestion;” “in which the constitution or law of a State is 
claimed to be in contravention of the Constitution of the United 
States.” Section six provides that the Circuit Courts of Ap-
peals shall exercise appellate jurisdiction to review the final 
decisions of the District and Circuit Courts “ in all cases other 
than those provided for in the preceding section of this act, 
unless otherwise provided by law, and the judgments or decrees 
of the Circuit Courts of Appeals shall be final in all cases in 
which the jurisdiction is dependent entirely upon the opposite 
parties to the suit or controversy being aliens or citizens of the 
United States or citizens of different States.” The jurisdiction 
referred to is the jurisdiction of the Circuit Court, and as the 
judgment of the Court of Appeals is made final in all cases in 
which the jurisdiction of the Circuit Court attaches solely by 
reason of diverse citizenship, it follows that the Court of Ap-
peals has power to review the judgment of the Circuit Court 
in every such case, notwithstanding constitutional questions 
may have arisen after the jurisdiction of the Circuit Court at-
tached, by reason whereof the case became embraced by sec-
tion five.

Thus it was held in Loeb v. Columbia Township Trustees, 179 
U. S. 472, where the jurisdiction of the Circuit Court rested on 
diverse citizenship, but the state statute involved was claimed 
in defence to be in contravention of the Constitution of the 
United States, that a writ of error could be taken directly from
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this court to revise the judgment of the Circuit Court, although 
it was also ruled that the plaintiff might have carried the case 
to the Circuit Court of Appeals, and that if a final judgment 
were rendered by that court against him, he could not there-
after have invoked the jurisdiction of this court directly on 
another writ of error to review the judgment of the Circuit 
Court.

The intention of the act in general was that the appellate 
jurisdiction should be distributed, and that there should not be 
two appeals, but in cases where the decisions of the Courts of 
Appeals are not made final it is provided that “ there shall be 
of right an appeal or writ of error or review of the case by the 
Supreme Court of the United States where the matter in con-
troversy exceeds one thousand dollars besides costs.”

And the right to two appeals would exist in every case (the 
litigated matter having the requisite value,) where the jurisdic-
tion of the Circuit Court rested solely on the ground that the 
suit arose under the Constitution, laws or treaties of the United 
States, if such cases could be carried to the Circuit Court of 
Appeals, for their decisions would not come within the category 
of those made final.

As, however, a case so arises where it appears on the record, 
from plaintiff’s own statement, in legal and logical form, such 
as is required by good pleading, that the suit is one which does 
really and substantially involve a dispute or controversy as to 
a right which depends on the construction or application of the 
Constitution, or some law, or treaty of the United States, Gold 
Washing & Water Co. v. Keyes, 96 U. S. 199; Blackburn v. 
Portland Gold Mining Co., 175 U. S. 571; Western Union 
Telegraph Co. v. Ann Arbor Railroad Company, 178 U. S. 239; 
and as those cases fall strictly within the terms of section five, 
the appellate jurisdiction of this court in respect of them is ex-
clusive.

If plaintiff, by proper pleading, places the jurisdiction of the 
Circuit Court on diverse citizenship, and also on grounds in- 
ependent of that, a question expressly reserved in Colorado Cen-

tral Mining Co. v. Turek, 150 U. S. 138, and the case is taken to 
e Court of Appeals, propositions as to the latter grounds may
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be certified, or, if that course is not pursued and the case goes to 
judgment, (and the power to certify assumes the power to de-
cide,) an appeal or writ of error would lie under the last clause 
of section six, because the jurisdiction would not depend solely 
on diverse citizenship. Union Pacific Railway Company v. 
Harris, 158 U. S. 326.

In Carter v. Roberts, 177 U. S. 496, we said: “ When cases 
arise which are controlled by the construction or application of 
the Constitution of the United States, a direct appeal lies to 
this court, and if such cases are carried to the Circuit Courts of 
Appeals, those courts may decline to take jurisdiction, or where 
such construction or application is involved with other ques-
tions, may certify the constitutional question and afterwards 
proceed to judgment, or may decide the whole case in the first 
instance.” These observations perhaps need some qualification. 
Undoubtedly where the jurisdiction of the Circuit Court depends 
solely on diverse citizenship and it turns out that the case in-
volves the construction or application of the Constitution of the 
United States; or the constitutionality of a law of the United 
States or the validity or construction of a treaty is drawn in 
question; or the constitution or law of a State is claimed to be 
in contravention of the Constitution of the United States; the 
Circuit Court of Appeals may certify the constitutional or treaty 
question to this court, and proceed as thereupon advised; or 
may decide the whole case; but language should not have been 
used susceptible of the meaning that in cases where the jurisdic-
tion below is invoked on the ground of diverse citizenship the 
Circuit Court of Appeals might decline to take jurisdiction, or, 
in other words, might dismiss the appeal or writ of error for 
want of jurisdiction. The mere fact that in such a case one or 
more of the constitutional questions referred to in section five 
may have so arisen that a direct resort to this court might be 
had does not deprive the Court of Appeals of jurisdiction or 
justify it in declining to exercise it.

In the case at bar, the jurisdiction rested on diverse citizen-
ship. Two defences were interposed, one of which asserted ex-
emption from the license tax, and the other denied the con-
stitutionality of the legislation under which the tax was imposed.
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Both defences were overruled, and judgment rendered for the 
plaintiff. The case was then carried on error to the Circuit 
Court of Appeals, which gave judgment dismissing the writ of 
error for want of jurisdiction. In this we think the court erred, 
and that a certiorari should issue that its judgment to that effect 
may be revised. As the record is before us on the return to the 
rule hereinbefore entered, and full argument has been had, it 
will be unnecessary for another return to be made to the writ, 
or further argument to be submitted.

Writ of certiorari to issue ; return to rule to stand as return 
to writ; judgment thereupon reversed and cause remanded 
with a direction to take jurisdiction and dispose of the cause.

Mr . Justi ce  Gray  concurred in the result.

FAIRBANK v. UNITED STATES.

ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOR THE DIS-

TRICT OF MINNESOTA.

No. 226. Argued December 13,1900. —Decided April 15,1901.

A stamp tax on a foreign bill of lading is, in substance and effect, equivalent 
to a tax on the articles included in that bill of lading, and therefore is a 
tax or duty on exports, and therefore in conflict with article I, section 9 
of the Constitution of the United States, that “No tax or duty shall be 
laid on articles exported from any State.”

An act of Congress is to be accepted as constitutional, unless on examina-
tion it clearly appears to be in conflict with provisions of the Federal Con-
stitution.

If the Constitution in its grant of powers is to be able to carry into full ef-
fect the powers granted, it is equally imperative that where prohibition 
or limitation is placed upon the power of Congress, that prohibition or 
limitation should be enforced in its spirit and to its entirety.

On  March 7, 1900, plaintiff in error was convicted in the Dis-
trict Court of the United States for the District of Minnesota 
on the charge of issuing as agent of the Northern Pacific Rail-
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way Company an export bill of lading upon certain wheat ex-
ported from Minnesota to Liverpool, England, without affixing 
thereto an internal revenue stamp, as required by the act of 
June 13, 1898, c. 448, 30 Stat. 448. Upon that conviction he 
was sentenced to pay a fine of $25. His contention on the trial 
was that that act, so far as it imposes a stamp tax on foreign 
bills of lading, is in conflict with article I, section 9, of the Con-
stitution of the United States, which reads: “No tax or duty 
shall be laid on articles exported from any State.” This con-
tention was not sustained by the trial court, and this writ of 
error was sued out to review the judgment solely upon the fore-
going constitutional question.

Section 6 of the act reads :
“Sec . 6. That on and after the first day of July, eighteen 

hundred and ninety-eight, there shall be levied, collected and 
paid, for and in respect of the several bonds, debentures or cer-
tificates of stock and of indebtedness, and other documents, in-
struments, matters and things mentioned and described in Sched-
ule A of this act, or for or in respect of the vellum, parchment 
or paper upon which such instruments, matters or things, or any 
of them, shall be written or printed, by any person or persons, or 
party, who shall make, sign or issue the same, or for whose use or 
benefit the same shall be made, signed or issued, the several taxes 
or sums of money set down in figures against the same respec-
tively, or otherwise specified or set forth in the said schedule.”

In Schedule “ A ” is this clause :
“ Bills of lading or receipt (other than charter party) for any 

goods, merchandise or effects, to be exported from a port or 
place in the United States to any foreign port or place, ten cents.”

Also the following:
“ It shall be the duty of every railroad or steamboat company, 

carrier, express company or corporation, or person whose occu-
pation is to act as such, to issue to the shipper or consignor, or his 
agent, or person from whom any goods are accepted for transpor-
tation, a bill of lading, manifest or other evidence of receipt and 
forwarding for each shipment received for carriage and trans-
portation, whether in bulk or in boxes, bales, packages, bundles, 
or not so enclosed or included; and there shall be duly attached
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and canceled, as is in this act provided, to each of said bills of 
lading, manifests or other memorandum, and to each duplicate 
thereof, a stamp of the value of one cent.”

And this proviso at the end of the schedule :
“ Provided, That the stamp duties imposed by the foregoing 

schedule on manifests, bills of lading and passage tickets shall 
not apply to steamboats or other vessels plying between ports 
of the United States and ports in British North America.”

Mr. G. W. Bunn for plaintiff in error. Jfr. George A. King 
and Mr. William. B. King filed a brief on behalf of plaintiff 
in error.

Mr. Solicitor General for the United States.

Mr . Justi ce  Brewe r , after stating the case, delivered the 
opinion of the court.

The constitutionality of an act of Congress is a matter always 
requiring the most careful consideration. The presumptions 
are in favor of constitutionality, and before a court is justified 
in holding that the legislative power has been exercised beyond 
the limits granted, or in conflict with restrictions imposed by 
the fundamental law, the excess or conflict should be clear. 
And yet, when clear, if written constitutions are to be regarded 
as of value, the duty of the court is plain to uphold the Consti-
tution, although in so doing the legislative enactment falls. 
The reasoning in support of this was in the early history of this 
court forcibly declared by Chief Justice Marshall in Marbury v. 
Madison, 1 Cranch, 137, 177, and nothing can be said to add to 
the strength of his reasoning. His language is worthy of 
quotation:

“ The Constitution is either a superior paramount law, un-
changeable by ordinary means, or it is on a level with ordinary 
legislative acts, and, like other acts, is alterable when the legis-
lature shall please to alter it.

If the former part of the alternative be true, then a legis- 
ativ©. act contrary to the Constitution is not law; if the latter
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part be true, then written constitutions are absurd attempts, on 
the part of the people, to limit a power in its own nature illim-
itable.

“ Certainly all those who have framed written constitutions 
contemplate them as forming the fundamental and paramount 
law of the nation, and, consequently, the theory of every such 
government must be that an act of the legislature repugnant to 
the Constitution is void.

“ This theory is essentially attached to a written constitution 
and is consequently to be considered, by this court, as one of 
the fundamental principles of our society.

“ It is emphatically the province and duty of the judicial de-
partment to say what the law is. Those who apply the rule to 
particular cases must of necessity expound and interpret that 
rule. If two laws conflict with each other, the courts must de-
cide on the operation of each.

“ So if a law be in opposition to the Constitution; if both the 
law and the Constitution apply to a particular case, so that the 
court must either decide that case conformably to the law, dis-
regarding the Constitution, or conformably to the Constitution, 
disregarding the law, the court must determine which of these 
conflicting rules governs the case. This is of the very essence 
of judicial duty.

“ If, then, the courts are to regard the Constitution, and the 
Constitution is superior to any ordinary act of the legislature, 
the Constitution, and not such ordinary act, must govern the 
case to which they both apply.

********
“ The particular phraseology of the Constitution of the Uni-

ted States confirms and' strengthens the principle, supposed to 
be essential to all written constitutions, that a law repugnant 
to the Constitution is void; and that courts as well as other 
departments are bound by that instrument.”

This judicial duty of upholding the provisions of the Consti-
tution as against any legislation conflicting therewith has be-
come now an accepted fact in the judicial life of this nation. 
That in the enforcement of this rule the decisions, national 
and State, are not all in harmony is not strange. Conflicts
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between constitutions and statutes have been easily found by 
some courts. It has been said, and not inappropriately, that 
in certain States the courts have been strenuous as to the let-
ter of the state constitution and have enforced compliance 
with it under circumstances in which a full recognition of the 
spirit of the constitution and the general power of legislation 
would have justified a different conclusion. We do not care 
to enter into any discussion of these varied decisions. We 
proceed upon the rule often expressed in this court that an 
act of Congress is to be accepted as constitutional unless on 
examination it clearly appears to be in conflict with provisions 
of the Federal Constitution.

In the light of this rule the inquiry naturally is upon what 
principles and in what spirit should the provisions of the Fed-
eral Constitution be construed ? There are in that instrument 
grants of power, prohibitions and a general reservation of un-
granted powers. That in the grant of powers there was no 
purpose to bind governmental action by the restrictive force 
of a code of criminal procedure has been again and again as-
serted. The words expressing the various grants in the Con-
stitution are words of general import, and they are to be 
construed as such, and as granting to the full extent the pow-
ers named. Further, by the last clause of sec. 8, art. 1, Con-
gress is authorized “ to make all laws which shall be necessary 
and proper for carrying into execution the foregoing powers, 
and all other powers vested by this Constitution in the Govern-
ment of the United States, or in any department or officer 
thereof.” This construed on the same principles vests in Con-
gress a wide range of discretion as to the means by which the 
powers granted are to be carried into execution. This matter 
was at an early day presented to this court, and it was affirmed 
that there could be no narrow and technical limitation or con-
struction ; that the instrument should be taken as a constitu-
tion. In the course of the opinion the Chief Justice said:

The subject is the execution of those great powers on which 
t e welfare of a nation essentially depends. It must have been 

e intention of those who gave these powers to insure, as far 
as uman prudence could insure, their beneficial execution.
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This could not be done by confining the choice of means to such 
narrow limits as not to leave it in the power of Congress to 
adopt any which might be appropriate, and which were con-
ducive to the end. This provision is made in a Constitution in-
tended to endure for ages to come, and, consequently, to be 
adapted to the various crises of human affairs. To have pre-
scribed the means by which government should, in all future 
time, execute its powers, would have been to change, entirely, 
the character of the instrument, and give it the properties of a 
legal code. It would have been an unwise attempt to provide, 
by immutable rules, for exigencies which, if foreseen at all, 
must have been seen dimly, and which can be best provided for 
as they occur. To have declared that the best means shall not 
be used, but those alone without which the power given would 
be nugatory, would have been to deprive the legislature of the 
capacity to avail itself of experience, to exercise its reason, and 
to accommodate its legislation to circumstances.” McCulloch 
v. Maryland, 4 Wheat. 316, 415.

And thereafter, in language which has become axiomatic in 
constitutional construction (p. 421)—

“We admit, as all must admit, that the powers of the Govern-
ment are limited, and that its limits are not to be transcended. 
But we think the sound construction of the Constitution must 
allow to the national legislature that discretion, with respect to 
the means by which the powers it confers are to be carried into 
execution, which will enable that body to perform the high du-
ties assigned to it, in the manner most beneficial to the people. 
Let the end be legitimate, let it be within the scope of the Con-
stitution, and all means which are appropriate, which are plainly 
adapted to that end, which are not prohibited, but consist with 
the letter and spirit of the Constitution, are constitutional.”

It is true that in that and other kindred cases the question 
was as to the scope and extent of the powers granted, and the 
language quoted must be taken as appropriate to that question 
and as stating the rule by which the grants of the Constitution 
should be construed.

We are not here confronted with a question of the extent of 
the powers of Congress but one of the limitations imposed by
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the Constitution on its action, and it seems to us clear that the 
same rule and spirit of construction must also be recognized. 
If powers granted are to be taken as broadly granted and as 
carrying with them authority to pass those acts which may 
be reasonably necessary to carry them into full execution; in 
other words, if the Constitution in its grant of powers is to be 
so construed that Congress shall be able to carry into full effect 
the powers granted, it is equally imperative that where prohi-
bition or limitation is placed upon the power of Congress that 
prohibition or limitation should be enforced in its spirit and to 
its entirety. It would be a strange rule of construction that 
language granting powers is to be liberally construed and that 
language of restriction is to be narrowly and technically con-
strued. Especially is this true when in respect to grants of 
powers there is as heretofore noticed the help found in the last 
clause of the eighth section, and no such helping clause in re-
spect to prohibitions and limitations. The true spirit of con-
stitutional interpretation in both directions is to give full, lib-
eral construction to the language, aiming ever to show fidelity 
to the spirit and purpose.

With this rule in mind we pass to a consideration of the pre-
cise question presented. The constitutional provision is “ no 
tax or duty shall be laid on articles exported from any State.” 
The statute challenged imposes on “ bills of lading for any goods, 
merchandise, or effects, to be exported from any port or place 
in the United States to any foreign port or place, ten cents.” 
The contention on the part of the Government is that no tax 
or duty is placed upon the article exported ; that so far as the 
question is in respect to what may be exported and how it should 
be exported, the statute, following the Constitution, imposes no 
restriction; that the full scope of the legislation is to impose a 
stamp duty on a document not necessarily though ordinarily 
used in connection with the exportation of goods; that it is a 
mere stamp imposition on an instrument, and, similar to many 
sue taxes which are imposed by Congress by virtue of its gen-
era power of taxation, not upon this alone, but upon a great 
variety of instruments used in the ordinary transactions of busi-
ness. On the other hand, it is insisted that though Congress by 

vol , clxx xi —19
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virtue of its general taxing power may impose stamp duties on 
the great bulk of instruments used in commerce, yet it cannot 
in the exercise of such power interfere with that freedom from 
governmental burden in the matter of exports which it was the 
intention of the Constitution to protect and preserve. It must 
be noticed that by this act of 1898 while a variety of stamp 
taxes are imposed, a discrimination is made between the tax 
imposed upon an ordinary internal bill of lading and that upon 
one having respect solely to matters of export. An ordinary 
bill of lading is charged one cent; an export bill of lading ten 
cents. So it is insisted that there was not simply an effort to 
place a stamp duty on all documents of a similar nature but by 
virtue of the difference an attempt to burden exports with a 
discriminating and excessive tax.

The requirement of the Constitution is that exports should 
be free from any governmental burden. The language is “ no 
tax or duty.” Whether such provision is or is not wise is a 
question of policy with which the courts have nothing to do. 
We know historically that it was one of the compromises which 
entered into and made possible the adoption of the Constitution. 
It is a restriction on the power of Congress; and as in accord-
ance with the rules heretofore noticed the grants of powers 
should be so construed as to give full efficacy to those powers 
and enable Congress to use such means as it deems necessary 
to carry them into effect, so in like manner a restriction should 
be enforced in accordance with its letter and spirit, and no leg-
islation can be tolerated which, although it may not conflict 
with the letter, destroys the spirit and purpose of the restriction 
imposed. If, for instance, Congress may place a stamp duty of 
ten cents on bills of lading on goods to be exported it is because 
it has power to do so, and if it has power to impose this amount 
of stamp duty it has like power to impose any sum in the way 
of stamp duty which it sees fit. And it needs but a moment’s 
reflection to show that thereby it can as effectually place a 
burden upon exports as though it placed a tax directly upon 
the articles exported. It can, for the purposes of revenue, re-
ceive just as much as though it placed a duty directly upon the
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articles, and it can just as fully restrict the free exportation 
which was one of the purposes of the Constitution.

The power to tax is the power to destroy. And that power 
can be exercised not only by a tax directly on articles exported, 
but also and equally by a stamp duty on bills of lading evidenc-
ing the export. To the suggestion that a stamp duty is neces-
sarily small in amount, we reply that the fact is to the contrary. 
The act by which the stamp tax in question was imposed im-
poses a like tax on many other instruments, and in some in-
stances graduating the amount thereof by the value of the 
property conveyed or affected by the instrument taxed. Thus, 
“ each sale, agreement of sale, or agreement to sell any products 
or merchandise at any exchange, or board of trade, or other 
similar place ” is subject to a stamp tax in the sum of one cent 
for each hundred dollars of value of the property sold or agreed 
to be sold. Bills of exchange are likewise taxed by a graduated 
scale. Deeds or other instruments for the conveyance of land 
are charged with a stamp tax of fifty cents for each five hundred 
dollars of value of property conveyed. And so of others. It 
is a well-known fact that under this graduated system many 
instruments are subject to stamp duties of large amount. No 
question has ever been raised as to this power of graduating, 
and if valid in the cases of bills of exchange, agreements of sale, 
or conveyances of property, it is equally Valid as to bills of lad-
ing. The fact that Congress has not graduated the stamp tax 
on bills of lading does not affect the question of power. By a 
graduated system, although the tax is called a tax on “ the vel-
lum, parchment or paper” upon which transactions are written, 
or by which they are evidenced, a burden may be cast upon ex-
ports sufficient to check or retard them, and which will directly 
conflict with the constitutional provision that no tax or duty 
shall be laid thereon. The question of power is not to be deter-
mined by the amount of the burden attempted to be cast. The 
constitutional language is “ no tax or duty.” A ten cent tax or 
duty is in conflict with that provision as certainly as an hundred 
dollar tax or duty. Constitutional mandates are imperative.' 
The question is never one of amount but one of power. The
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applicable maxim is “ obsta principals” not “ de minimis non 
curatur lex.”

Counsel for the Government in his interpretation of the scope 
and meaning of this constitutional limitation says:

“ To give Congress the power to lay a tax or duty ‘ on arti-
cles exported from any State,’ meant to authorize inequality as 
among the States in the matter of taxation. If the North hap-
pened in control in Congress, it might tax the staples of the 
South; if the South were in power, it might place a duty on 
the exports of the North. As a part, therefore, of the great 
compromise between the North and the South, this clause was 
inserted in the Constitution. The prohibition was applied not 
to the taxing of the act of exportation or the document evi-
dencing the receipt of goods for export, for these exist with 
substantial uniformity throughout the country, but to the lay-
ing of a tax or duty on the articles exported, for these could not 
be taxed without discriminating against some States and in fa-
vor of others.”

This argument does not commend itself to our judgment. 
Its implication is that the sole purpose of this constitutional re-
striction was to prevent discrimination between the States by 
imposing an export tax on certain articles which might be a 
product of only a few of the States, and which should be en-
forced only so far as necessary to prevent such discrimination. 
If mere discrimination between the States was all that was con-
templated it would seem to follow that an ad valorem tax upon 
all exports would not be obnoxious to this constitutional prohi-
bition. But surely under this limitation Congress can impose 
an export tax neither on one article of export, nor on all arti-
cles of export. In other words, the purpose of the restriction 
is that exportation, all exportation, shall be free from national 
burden. This intent, although obvious from the language of 
the clause itself, is reinforced by the fact that in the constitu-
tional convention Mr. Clymer moved to insert after the word 
“ duty ” the words “ for the purpose of revenue ” but the motion 
was voted down. So it is clear that the framers of the Consti-
tution intended not merely that exports should not be made a 
source of revenue to the National Government, but that the
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National Government should put nothing in the way of burden 
upon such exports. If all exports must be free from national 
tax or duty, such freedom requires not simply an omission of a 
tax upon the articles exported, but also a freedom from any tax 
which directly burdens the exportation, and, as we have shown, 
a stamp tax on a bill of lading, which evidences the export is 
just as clearly a burden on the exportation as a direct tax on 
the article mentioned in the bill of lading as the subject of the 
export.

In Nicol v. Ames, 173 U. S. 509, we had occasion to consider 
this very act in reference to another stamp duty required by 
the same schedule, “ A,” to wit, the clause:

“ Upon each sale, agreement of sale, or agreement to sell, any 
products or merchandise at any exchange, or board of trade, or 
other similar place, either for present or future delivery, for 
each one hundred dollars in value of said sale or agreement of 
sale or agreement to sell, one cent, and for each additional one 
hundred dollars, or fractional part thereof in excess of one hun-
dred dollars, one cent.”

We sustained that tax as a tax upon the privilege or facilities 
obtained by dealings on exchange, saying (p. 521):

“ A tax upon the privilege of selling property at the exchange 
and of thus using the facilities there offered in accomplishing 
the sale differs radically from a tax upon every sale made in 
any place. The latter tax is really and practically upon prop-
erty.”

If it be true that a stamp tax required upon every instrument 
evidencing a sale is really and practically a tax upon the prop-
erty sold, it is equally clear that a stamp duty upon foreign 
bills of lading is a tax upon the articles exported.

These considerations find ample support in prior adjudica-
tions of this court. Thus, in Almy n . California, 24 How. 169, 
174, it appeared that the State of California had imposed a 
stamp tax on bills of lading for gold or silver shipped to any 
place outside of the State, and the contention was that such 
stamp tax was not a tax on the goods themselves, but the court 
said: ’

But a tax or duty on a bill of lading, although differing in
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form from a duty on the article shipped, is in substance the 
same thing; for a bill of lading or some written instrument of 
the same import is necessarily always associated with every 
shipment of articles of commerce from the ports of one country 
to those of another. The necessities of commerce require it. 
And it is hardly less necessary to the existence of such com-
merce than casks to cover tobacco or bagging to cover cotton 
when such articles are exported to a foreign country; for no 
one would put his property in the hands of a ship master with-
out taking written evidence of its receipt on board the vessel, 
and the purposes for which it was placed in his hands. The 
merchant could not send an agent with every vessel, to inform 
the consignee of the cargo what articles he had shipped, and 
prove the contract of the master if he failed to deliver them in 
safety. A bill of lading, therefore, or some equivalent instru-
ment of writing, is invariably associated with every cargo of 
merchandise exported to a foreign country, and consequently a 
duty upon that is, in substance and effect, a duty on the article 
exported.”

It is true that thereafter, in Woodruff v. Parham, 8 Wall. 
123, it was held, that the words “ imports ” and “ exports ” as 
used in the Constitution were used to define the shipment of 
articles between this and a foreign country and not that be-
tween the States, and while therefore that case is no longer an 
authority as to what is or what is not an export, the proposi-
tion that a stamp duty on a bill of lading is in effect a duty on 
the article transported remains unaffected. In other words, 
that decision affirms the great principle that what cannot be 
done directly because of constitutional restriction cannot be 
accomplished indirectly by legislation which accomplishes the 
same result. But that principle is not dependent alone upon 
the case cited. It was recognized long anterior thereto in 
Brown v. Maryland, 12 Wheat. 419. In that case it appeared 
that the State of Maryland, in order to raise a revenue for state 
purposes, required all importers of certain foreign articles to 
take out a license before they were authorized to sell the goods 
so imported, and it was held that such license tax, although in 
form a tax upon the person importing for the privilege of sell-
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ing the goods imported, was in fact a tax on imports, and that 
the mode of imposing it by giving it the form of a tax on the 
occupation of importer merely varied the form without chang-
ing the substance. The argument in the opinion in that case, 
announced by Chief Justice Marshall, remains unanswered. 
As the States cannot directly interfere with the freedom of im-
ports they cannot by any form of taxation, although not di-
rectly on the importation, restrict such freedom, Congress alone 
having the power to prescribe duties therefor. In like manner 
the freedom of exportation being guaranteed by the Constitu-
tion it cannot be disturbed by any form of legislation which 
burdens that exportation. The form in which the burden is 
imposed cannot vary the substance. In the course of his argu-
ment Chief Justice Marshall used this illustration :

“ All must perceive that a tax on the sale of an article, im-
ported only for sale, is a tax on the article itself. It is true the 
State may tax occupations generally, but this tax must be paid 
by those who employ the individual, or is a tax on his business. 
The lawyer, the physician or the mechanic must either charge 
more on the article in which he deals or the thing itself is taxed 
through his person. This the State has a right to do, because 
no constitutional prohibition extends to it. So a tax on the 
occupation of an importer is, in like manner, a tax on importa-
tion. It must add to the price of the article, and be paid by 
the consumer or by the importer himself, in like manner as a 
direct duty on the article itself would be made. This the State 
has not a right to do, because it is prohibited by the Constitu-
tion.” p. 444.

The first clause of section 8 of Article 1 of the Constitution 
gives to Congress “ power to lay and collect taxes, duties, im-
posts and excises.” Were this the only constitutional provi-
sion in respect to the matter of taxation there would be no doubt 
that, tried by the settled rules of constitutional interpretation, 
Congress would have full power and full discretion as to both 
objects and modes of taxation. But there are also expressed in 
the same instrument three limitations. As said by Chief Jus-
tice Chase, in the License Tax Cases, 5 Wall. 462, 471:

It is true that the power of Congress to tax is a very exten-
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sive power. It is given in the Constitution, with only one excep-
tion and only two qualifications. Congress cannot tax exports, 
and it must impose direct taxes by the rule of apportionment, 
and indirect taxes by the rule of uniformity. Thus limited, and 
thus only, it reaches every subject, and may be exercised at 
discretion.”

This proposition is restated by counsel for Government at 
the commencement of his argument, and is undoubtedly correct. 
We have hitherto had occasion to consider the two qualifica-
tions—the one that direct taxes must be imposed by the rule of 
apportionment and the other that indirect taxes shall be uniform 
throughout the United States. In the Income Tax Cases, Pol-
lock v. Farmer^ Loan d? Trust Co., 15-7 U. S 429; 158 U. 8. 
601, the constitutional provision as to the apportionment of 
direct taxes was elaborately considered, and it was held that a 
tax on the income made up of the rents of real estate and one 
on the income from personal property were substantially direct 
taxes on the real estate and the personalty. In the first of these 
cases, on page 581, discussing the principles of constitutional 
construction, the Chief Justice said:

“ If it be true that by varying the form the substance may 
be changed, it is not easy to see that anything would remain of 
the limitations of the Constitution or of the rule of taxation and 
representation, so carefully recognized and guarded in favor of 
the citizens of each State. But constitutional provisions cannot 
be thus evaded. It is the substance and not the form which 
controls, as has indeed been established by repeated decisions 
of this court. Thus in Brown v. Maryland, 12 Wheat. 419, 
444, it was held that the tax on the occupation of an importer 
was the same as a tax on imports, and therefore void. And 
Chief Justice Marshall said: ‘It is impossible to conceal from 
ourselves that this is varying the form without varying the 
substance. It is treating a prohibition which is general, as if it 
were confined to a particular mode of doing the forbidden thing. 
All must perceive, that a tax on the sale of an article, imported 
only for sale, is a tax on the article itself.’

“ In Weston v. Charleston, 2 Pet. 449, it was held that a tax 
on the income of United States securities was a tax on the
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securities themselves, and equally inadmissible. The ordinance 
of the city of Charleston involved in that case was exceedingly 
obscure; but the opinions of Mr. Justice Thompson and Mr. 
Justice Johnson, who dissented, make it clear that the levy was 
upon the interest of the bonds and not upon the bonds, and they 
held that it was an income tax, and as such sustainable; but 
the majority of the court, Chief Justice Marshall delivering the 
opinion, overruled that contention.

“ So in Dobbins v. Commissioners, 16 Pet. 435, it was decided 
that the income from an official position could not be taxed if 
the office itself was exempt.

“In Almy v. California, 24 How. 169, it was held that a 
duty on a bill of lading was the same thing as a duty on the 
article which it represented; in Railroad Co. v. Jackson, 7 Wall. 
262, that a tax upon the interest payable on bonds was a tax not 
upon the debtor, but upon the security; and in Cook v. Penn-
sylvania, 97 U. S. 566, that a tax upon the amount of sales of 
goods made by an auctioneer was a tax upon the goods sold.

“ In Philadelphia Steamship Co. v. Pennsylvania, 122 U. S. 
326, and Leloup n . Mpbile, 127 U. S. 640, it was held that a 
tax on income received from interstate commerce was a tax 
upon the commerce itself; and therefore unauthorized. And 
so, although it is thoroughly settled that where by way of 
duties laid on the transportation of the subjects of interstate 
commerce, and on the receipts derived therefrom, or on the 
occupation or business of carrying it on, a tax is levied by a 
State on interstate commerce, such taxation amounts to a reg-
ulation of such commerce, and cannot be sustained, yet the 
property in a State belonging to a corporation, whether for-
eign or domestic, engaged in foreign or domestic commerce, 
may be taxed, and when the tax is substantially a mere tax on 
property, and not one imposed on the privilege of doing interstate 
commerce, the exaction may be sustained. ‘The substance, 
and not the shadow, determines the validity of the exercise of the 
power.’ Postal Telegraph Co. v. Adams, 155 U. S. 688, 698.”

In Knowlton v. Moore, 178 U. S. 41, we considered the qualifi-
cation in the matter of uniformity. The question presented 
was the validity of the inheritance tax imposed by the act of
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June 13, 1898. 30 Stat. 448. After showing that the tax was 
not a direct tax within the constitutional meaning of the term, 
we examined the objection that it was not uniform throughout 
the United States, and, after full consideration, held that the 
uniformity required was a geographical and not an intrinsic 
uniformity, and was synonymous with the expression “ to oper-
ate generally throughout the United States.” While upon 
some of the questions in that case there was a difference of 
opinion, yet concerning the construction of the uniformity 
clause the Justices who took part in the decision were agreed. 
After discussing the construction of the uniformity clause, Mr. 
Justice White, speaking for the court, proceeded to show that 
the tax in question did not violate such uniformity. There was 
no suggestion that the qualification could be disregarded or 
limited in any legislation; the opinion proceeded upon the as-
sumption that the uniformity provision was an absolute re-
striction on the power of Congress, and the argument was to 
demonstrate that the tax in question in no manner conflicted 
with either the letter or spirit of such restriction. If it had 
been in the mind of the court that such, restriction as to uni-
formity could be evaded by a mere change in the form of legis-
lation the opinion could have been less elaborate and the diffi-
culties of the case largely avoided.

We have referred to these cases for the purpose of showing 
that the rule of construction of grants of powers has been also 
applied when the question was as to restrictions and limitations. 
Other cases may also well be referred to in this connection.

In Robbins v. Shelby County Taxing District, 120 U. S. 489, 
the question presented was whether an act of the State of Ten-
nessee, requiring “ all drummers and all persons not having a 
regular licensed house of business in the taxing district of 
Shelby County, offering for sale, or selling goods, wares or mer-
chandise therein by sample,” to pay a certain tax to the county 
trustee, could be enforced as to those drummers who were en-
gaged simply in soliciting business in the State of Tennessee m 
behalf of citizens of other States. It was held that it could 
not, that such act of solicitation, being a matter of interstate 
commerce, was, therefore, beyond the power of the State to
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regulate. In the opinion, Mr. Justice Bradley, speaking for the 
court, said:

“ In view of these fundamental principles, which are to govern 
our decision, we may approach the question submitted to us in 
the present case, and inquire whether it is competent for a 
State to levy a tax or impose any other restriction upon the 
citizens or inhabitants of other States for selling or seeking to 
sell their goods in such State before they are introduced therein. 
Do not such restrictions affect the very foundation of interstate 
trade ? How is a manufacturer, or a merchant, of one State to 
sell his goods in another State, without, in some way, obtain-
ing orders therefor ? Must he be compelled to send them at a 
venture, without knowing whether there is any demand for 
them ? This may, undoubtedly, be safely done with regard to 
some products for which there is always a market and a de-
mand, or where the course of trade has established a general 
and unlimited demand. A raiser of farm produce in New Jer-
sey or Connecticut, or a manufacturer of leather or wooden- 
ware, may, perhaps, safely take his goods to the city of New 
York and be sure of finding a stable and reliable market for 
them. But there are hundreds, perhaps thousands, of articles 
which no person would think of exporting to another State 
without first procuring an order for them. It is true, a mer-
chant or manufacturer in one State may erect or hire a ware-
house or store in another State, in which to place his goods, 
and await the chances of being able to sell them. But this 
would require a warehouse or store in every State with which 
he might desire to trade. Surely, he cannot be compelled to 
take this inconvenient and expensive course. In certain branches 
of business it may be adopted with advantage. Many manu-
facturers do open houses or places of business in other States 
than those in which they reside, and send their goods there to 
be kept on sale. But this is a matter of convenience, and not 
of compulsion, and would neither suit the convenience nor be 
within the ability of many others engaged in the same kind of 

usiness, and would be entirely unsuited to many branches of 
usiness. In these cases, then, what shall the merchant or 

manufacturer do who wishes to sell his goods in other States ?
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Must he sit still in his factory or warehouse, and wait for the 
people of those States to come to him ? This would be a silly 
and ruinous proceeding.

“ The only other way, and .the one, perhaps, which most ex-
tensively prevails, is to obtain orders from persons residing or 
doing business in those other States. But how is the merchant 
or manufacturer to secure such orders ? If he may be taxed by 
such States for doing so, who shall limit the tax? It may 
amount to prohibition. To say that such a tax is not a burden 
on interstate commerce, is to speak at least unadvisedly and 
without due attention to the truth of things.” p. 494.

The scope of this argument is that inasmuch as interstate 
commerce can only be regulated by Congress, and is free from 
state interference, state legislation, although not directly pro-
hibiting interstate commerce, if in substance and effect directly 
casting a burden thereon, cannot be sustained. Or, in other 
words, constitutional provisions, whether operating by way of 
grant or limitation, are to be enforced according to their letter 
and spirit, and cannot be evaded by any legislation which, 
though not in terms trespassing on the letter, yet in substance 
and effect destroy the grant or limitation.

In Monongahela Navigation Co. v. United States, 148 U. S. 
312, it appeared that Congress had passed an act authorizing 
the condemnation of a lock and dam known as the Upper Lock 
and Dam on the Monongahela River, belonging to the naviga-
tion company, with a proviso, “ that in estimating the sum to 
be paid by the United States the franchise of said corporation 
to collect tolls shall not be considered or estimated ”—the idea 
being that simply the value of the tangible property was all 
that need be paid for; and it was held that such proviso could 
not be sustained; that while the right of condemnation was 
clear, it was limited by the clause in the Fifth Amendment, 
“ nor shall private property be taken for public use without 
just compensation,” and that that language required payment 
of the entire value of the property of which the owner was 
deprived, the court saying:

“ Congress has supreme control over the regulation of com-
merce, but if, in exercising that supreme control, it deems it
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necessary to take private property, then it must proceed sub-
ject to the limitations imposed by this Fifth Amendment, and 
can take only on payment of just compensation. The power 
to regulate commerce is not given in any broader terms than 
that to establish post offices and post roads; but, if Congress 
wishes to take private property upon which to build a post 
office, it must either agree upon a price with the owner, or in 
condemnation pay just compensation therefor. And if that 
property be improved under authority of a charter granted by 
the State, with a franchise to take tolls for the use of the im-
provement, in order to determine the just compensation, such 
franchise must be taken into account. Because Congress has 
power to take the property, it does not follow that it may de-
stroy the franchise without compensation. Whatever be the 
true value of that which it takes from the individual owner 
must be paid to him, before it can be said that just compensa-
tion for the property has been made. And that which is true 
in respect to a condemnation of property for a post office is 
equally true when condemnation is sought for the purpose of 
improving a natural highway. Suppose, in the improvement 
of a navigable stream, it was deemed essential to construct a 
canal with locks, in order to pass around rapids or falls. Of 
the power of Congress to condemn whatever land may be nec-
essary for such canal, there can be no question; and of the 
equal necessity of paying full compensation for all private prop-
erty taken there can be as little doubt. If a man’s house must 
be taken, that must be paid for; and, if the property is held 
and improved under a franchise from the State, with power to 
take tolls, that franchise must be paid for, because it is a sub-
stantial element in the value of the property taken. So, com-
ing to the case before us, while the power of Congress to take 
t is property is unquestionable, yet the power to take is subject 
to the constitutional limitation of just compensation.” p. 336.

n short, the court held in that case that Congress could not 
y any declaration in its statute avoid, qualify or limit the 

special restriction placed upon its power, but that it must be 
en orced according to its letter and spirit and to the full extent.

In Boyd v. United States, 116 U. S. 616, the fifth section of
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the act of June 22, 1874, 18 Stat. 186, which authorized a court 
of the United States in revenue cases, on motion of the District 
Attorney, to require the defendant or the claimant to produce 
in court his private books, inyoices and papers, or else that the 
allegations of the attorney as to their contents should be taken 
as confessed, was held unconstitutional and void as applied to 
an action for penalties or to establish a forfeiture of the party’s 
goods, because repugnant to the Fourth and Fifth Amendments 
to the Constitution. The case is significant, for the statute was 
not so much in conflict with the letter as with the spirit of the 
restrictive clauses of those amendments, and in respect to this 
the court said:

“ Though the proceeding in question is divested of many of 
the aggravating incidents of actual search and seizure, yet, as 
before said, it contains their substance and essence, and effects 
their substantial purpose. It may be that it is the obnoxious 
thing in its mildest and least repulsive form; but illegitimate 
and unconstitutional practices get their first footing in that way, 
namely, by silent approaches and slight deviations from legal 
modes of procedure. This can only be obviated by adhering to 
the rule that constitutional provisions for the security of person 
and property should be liberally construed. A close and literal 
construction deprives them of half their efficacy, and leads to 
gradual depreciation of the right, as if it consisted more in sound 
than in substance. It is the duty of the courts to be watchful 
for the constitutional rights of the citizen, and against any 
stealthy encroachments thereon. Their motto should be obsta 
principals.” p. 635.

On the other hand, Pace v. Burgess, Collector, 92 U. S. 372, 
is cited as an authority against these conclusions; but an ex-
amination of the case shows that this is a mistake. The act of 
1868, 15 Stat. 125, imposed certain taxes on the manufacture 
of tobacco for consumption or use, required as evidence of 
the payment of such taxes the affixing of revenue stamps to the 
packages, and forbade the removal of any tobacco from the 
factory without payment of the taxes and affixing of the stamps. 
It further provided that tobacco might be manufactured for ex-
port and exported without payment of any tax. Sections 73
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and 74, page 157, are the sections making provision for such 
export, and authorized the removal of the tobacco from the 
manufactory to certain designated warehouses at ports of entry 
upon the giving of suitable bonds. The latter part of section 74 
reads:

“AU tobacco and snuff intended for export, before being re-
moved from the manufactory shall have affixed to each package 
an engraved stamp indicative of such intention, to be provided 
and furnished to the several collectors, as in the case of other 
stamps, and to be charged to them and accounted for in the same 
manner; and for the expense attending the providing and affix-
ing such stamps, twenty-five cents for each package so stamped 
shall be paid to the collector on making the entry for such trans-
portation.”

This act was amended in 1872, 17 Stat. 230, the amendments 
to sections 73 and 74 being found on page 254; but they have 
no significance in respect to the present question. Now, it was 
the cost of these removal stamps which was complained of as 
in conflict with the constitutional provision against a tax or 
duty upon exports, but the contention was overruled, the court 
saying (pp. 374, 375, 376):

“ The plaintiff contends that the charge for the stamps re-
quired to be placed on packages of manufactured tobacco in-
tended for exportation was and is a duty on exports, within 
the meaning of that clause in the Constitution of the United 
States which declares that ‘no tax or duty shall be laid on ar-
ticles exported from any State.’ But it is manifest that such 
was not its character or object. The stamp was intended for 
no other purpose than to separate and identify the tobacco 
which the manufacturer desired to export, and thereby, instead 
of taxing it, to relieve it from the taxation to which other to-
bacco was subjected. It was a means devised to prevent fraud, 
and secure the faithful carrying out of the declared intent with 
regard to the’tobacco so marked. , . . We know how next 
to impossible it is to prevent fraudulent practices wherever the 
internal revenue is concerned; and the pretext of intending to 
export such an article as manufactured tobacco would open the 
widest door to such practices, if the greatest strictness and pre-
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cautions were not observed. The proper fees accruing in the 
due administration of the laws and regulations necessary to be 
observed to protect the Government from imposition and fraud 
likely to be committed under the pretence of exportation are 
in no sense a duty on exportation. They are simply the com-
pensation given for services properly rendered. The rule by 
which they are estimated may be an arbitrary one; but an ar-
bitrary rule may be more convenient and less onerous than any 
other which can be adopted. The point to guard against is, the 
imposition of a duty under the pretext of fixing a fee. In 
the case under consideration, having due regard to that lati-
tude of discretion which the legislature is entitled to exercise 
in the selection of the means for attaining a constitutional ob-
ject, we cannot say that the charge imposed is excessive, or that 
it amounts to an infringement of the constitutional provision 
referred to. We cannot say that it is a tax or duty instead of 
what it purports to be, a fee or charge, for the employment of 
that instrumentality which the circumstances of the case ren-
der necessary for the protection of the Government.

“ One cause of difficulty in the case arises from the use of 
stamps as one of the means of segregating and identifying the 
property intended to be exported. It is the form in which many 
taxes and duties are imposed and liquidated; stamps being sel-
dom used except for the purpose of levying a duty or tax. But 
we must regard things rather than names. A stamp may be 
used, and, in the case before us we think it is used for quite a 
different purpose from that of imposing a tax or duty; indeed, 
it is used for the very contrary purpose—that of securing ex-
emption from a tax or duty. The stamps required by recent 
laws to be affixed to all agreements, documents and papers, 
and to different articles of manufacture, were really and in 
truth taxes and duties, or evidences of the payment of taxes 
and duties, and were intended as such. The stamp required 
to be placed on gold dust exported from California by a law of 
that State was clearly an export tax, as this court decided in the 
case of Almy v. The State of California, 24 How. 169. In all 
such cases no one could entertain a reasonable doubt on the 
subject.”
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Obviously, this opinion, taken as a whole, makes against 
rather than in favor of the contention of counsel for the Gov-
ernment. Its argument is to the effect that the stamp required 
was in no proper sense a tax for revenue; that there was no 
burden of any kind on the export; that it was something to 
facilitate rather than to hinder exports; that it was only a 
means of identification and to enable parties to remove their 
tobacco from the manufactory to the warehouse, and that the 
sum demanded was simply a matter of compensation for ser-
vices rendered. The statute itself declared that the twenty-five 
cents was to be paid “ for the expense attending the providing 
and affixing” of the stamps. This clearly excludes the idea 
that any tax or duty was intended to be imposed, and the opin-
ion notes the fact that the difficulty arises because ordinarily 
stamps are used for the purpose of duty or tax, says that we 
must always regard things rather than names, and that this 
stamp was not used for the purpose of tax or duty but only for 
identification and to prevent frauds on the Government. If it 
had been supposed that a stamp tax could properly be charged, 
the line of argument would have been entirely different. In 
the case before us the stamp is distinctly for the purpose of reve-
nue and not by way of compensation for services rendered, so 
that the question is whether revenue can be collected from ex-
ports by changing the form of the tax from a tax on the article 
exported to a tax on the bill of lading which evidences the ex-
port.

Again, it is said that if this stamp duty on foreign bills of 
lading cannot be sustained it will follow that tonnage taxes and 
stamp duties on manifests must also fall. The validity of such 
taxes is not before us for determination, and, therefore, we 
must decline to express any opinion thereon, and yet it may 
be not improper to say that even if the suggested result should 
ollow it furnishes no reason for not recognizing that which in 

our judgment is the true construction of the constitutional lim-
itation. Mingling in one statute two or three unconstitutional 
axes cannot be held operative to validate either one, and if the 

reasoning we have stated and followed in reaching the conclu-
sion in this case shall also lead to the result that such taxes are 

vol . clxxxi —20
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invalid, it of itself does not weaken the force of the reasoning 
or justify us in departing from its conclusions. But we maybe 
permitted to suggest, without deciding, that there may be a 
valid difference as indicated by the decisions of this court in 
respect to interstate commerce. It has been distinctly held 
that no State could by a license or otherwise impose a burden 
on the business of interstate commerce. Pickard v. Pullman 
Southern Car Co., 117 U. S. 34, and cases cited in the opinion. 
And yet that decision was followed by decisions that it might 
tax the vehicles and property employed in interstate commerce 
so long and so far as they were a part of the property of the 
State. .Pullman'’s Palace Car Co. v. Pennsylvania, 141 U. S. 
18, and cases cited in the opinion. This difference may have 
significance in respect to these other taxes. As heretofore said, 
we do not decide the question, but only make these suggestions 
to indicate that the matter has been considered.

Another matter pressed upon our attention, which deserves 
and has received careful consideration, is the practical construc-
tion of this constitutional provision by legislative action. On 
July 6, 1797, an act was passed entitled “ An act laying duties 
on stamped vellum, parchment and paper,” (1 Stat. 527,) which 
contained this clause:

“ Any note or bill of lading, for any goods or merchandise 
to be exported, if from one district to another district of the 
United States, not being in the same State, ten cents ; if to be 
exported to any foreign port or place, twenty-five cents,” etc. 
p. 528.

This was changed by the act of February 28, 1799,1 Stat. 
622, but only as to the amount. On April 6, 1802, 2 Stat. 148, 
a repealing act was passed. Again, on July 1, 1862, 12 Stat. 
432, a similar stamp duty was imposed on foreign bills of lad-
ing, which was continued by the act of June 30, 1864, 13 Stat. 
223, 291, finally repealed by the act of June 6, 1872, 17 Stat. 
230, 256; and then followed the act in question. In Knowlton 
v. Moore, supra, in which the inheritance tax was considered, 
the significance of this practical construction by legislative ac-
tion was referred to, and on pages 56, 57, we said:

“ The act of 1797, which ordained legacy taxes, was adopted
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at a time when the founders of our Government and framers of 
our Constitution were actively participating in public affairs, 
thus giving a practical construction to the Constitution which 
they had helped to establish. Even the then members of the 
Congress who had not been delegates to the convention which 
framed the Constitution must have had a keen appreciation of 
the influences which had shaped the Constitution and the re-
strictions which it embodied, since all questions which related 
to the Constitution and its adoption must have been, at that 
early date, vividly impressed on their minds. It would, under 
these conditions, be indeed surprising if a tax should have been 
levied without question upon objects deemed to be beyond the 
grasp of Congress because exclusively within state authority. 
It is, moreover, worthy of remark that similar taxes have at 
other periods and for a considerable time been enforced; and 
although their constitutionality was assailed on other grounds 
held unsound by this court, the question of the want of author-
ity of Congress to levy a tax on inheritances and legacies was 
never urged against the acts in question.”

And again, when the construction of the uniformity clause 
was being considered (p. 92):

“ But one of the most satisfactory answers to the argument 
that the uniformity required by the Constitution is the same as 
the equal and uniform clause which has since been embodied 
in so many of the state constitutions, results from a review of 
the practice under the Constitution from the beginning. From 
the very first Congress down to the present date, in laying duties, 
imposts and excises, the rule of inherent uniformity, or, in other 
words, intrinsically equal and uniform taxes, has been disre-
garded, and the principle of geographical uniformity consist-
ently enforced.”

That was not the first case in which this matter has been con-
sidered by this court. On the contrary, it has been often pre-
sented. See in the margin a partial list of cases in which the 
subject has been discussed.1 An examination of the opinions V

V' branch, 299; Martin v. Hunter's Lessee, 1 Wheat.
>' 51; Cohens v. Virginia, 6 Wheat. 264, 418; Edwards's Lessee v. Darby, 
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in those cases will disclose that they may be grouped in three 
classes : First, those in which the court, after seeking to demon-
strate the validity or the true construction of a statute, has 
added that if there were doubt in reference thereto the practi-
cal construction placed by Congress, or the department charged 
with the execution of the statute, was sufficient to remove the 
doubt; second, those in which the court has either stated or 
assumed that the question was doubtful, and has rested its de-
termination upon the fact of a long continued construction by 
the officials charged with the execution of the statute; and, 
third, those in which the court, noticing the fact of a long con-
tinued construction, has distinctly affirmed that such construc-
tion cannot control when there is no doubt as to the true mean-
ing of the statute.

The first class is illustrated by Cohens v. Virginia, 6 Wheat. 
264. There the question presented was the jurisdiction of this 
court over proceedings by indictment in a state court for a vio-
lation of a state statute. In an elaborate argument Chief Jus- 
tice Marshall sustained the jurisdiction, and then added (p. 418):

“ Great weight has always been attached, and very rightly 
attached, to contemporaneous exposition. No question, it is

12 Wheat. 206, 210 ; United States v. State Bank of North Carolina, 6 Pet. 
29,39; United States v. Macdaniel, 1 Pet. 1; Prigg v. Commonwealth of 
Pennsylvania, 16 Pet. 539; Union Insurance Company v. Hoge, 21 How. 35, 
66; United States v. Alexander, 12 Wall. 177, 181; Peabody v. Stark, 16 
Wall. 240, 243; Dollar Savings Bank v. United States, 19 Wall. 227, 237; 
Smythe v. Fiske, 23 Wall. 374, 382; United States v. Moore, 95 U. 8. 760, 
763; Sivift Company x. United States, 105 U. S. 691, 695; Hahn v. United 
States, 107 U. S. 402, 406; United States v. Graham, 110 U. S. 219, 221; 
Lithographic Company v. Sarony, 111 U. S. 53, 57; Brown v. United States, 
113 U. S. 568, 571; Cooper Manufacturing Company v. Ferguson, 113 U. S. 
727, 733; The Laura, 114 U. S. 411, 416; United States v. Philbrick, 120 
U. S. 52, 59; United States v. Hill, 120 U. S. 169,182; United States v. John-
ston, 124 U. S. 236, 253; Robertson v. Doioning, 127 U. S. 607, 613; Merritt 
v. Cameron, 137 U. S. 542, 552; Schell's Executors v. Fauche, 138 U. 8. 562, 
570; United States v. Alabama R, R. Co., 142 U. S. 615, 621; McPherson v. 
Blacker, 146 U. S. 1; United States v. Tanner, 147 U. S. 661, 663; United 
States v. Union Pacific Ry. Co., 148 U. S. 562, 572; United States v. Alger, 
152 U. S. 384, 397; Webster v. Luther, 163 U. 8.331, 342; Wisconsin Central 
R. R. Co. v. United States, 164 U. S. 190, 205; Hewitt v. Schultz, 180 U. 8. 
139-156.
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believed, has arisen to which this principle applies more un-
equivocally than to that now under consideration.”

And in support of that referred to the writings in The Fed-
eralist, which were presented before the adoption of the Con-
stitution, and were generally recognized as powerful arguments 
in its favor; also to the Judiciary Act of 1789, 1 Stat. 73, the 
decisions of this court and the assent of the courts of several 
States thereto, saying (p. 421):

“ This concurrence of statesmen, of legislators, and of judges 
in the same construction of the Constitution may justly inspire 
some confidence in that construction.”

Again, in United States v. State Bank of North Carolina, 6 
Pet. 29, 39, Mr. Justice Story, in like manner, said:

“ It is not unimportant to state, that the construction which 
we have given to the terms of the act, is that which is under-
stood to have been practically acted upon by the Government, as 
well as by individuals, ever since its enactment. Many estates, 
as well of deceased persons, as of persons insolvent who have 
made general assignments, have been settled upon the footing 
of its correctness. A practice so long and so general would, of 
itself, furnish strong grounds for a liberal construction, and 
could not now be disturbed without introducing a train of 
serious mischiefs. We think the practice was founded in the 
true exposition of the terms and intent of the act, but if it were 
susceptible of some doubt, so long an acquiescence in it would 
justify us in yielding to it as a safe and reasonable exposition.”

In the second class may be placed Stuart v. Laird, 1 Cranch, 
299; Burrow Lithographic Company n . Sarony, 111 IT. S. 53, 
in which last case Mr. Justice Miller, speaking for the court, 
used this language (p. 57):

The construction placed upon the Constitution by the first 
act of 1790, and the act of 1802, by the men who were contem-
porary with its formation, many of whom were members of 
the convention which framed it, is of itself entitled to very 
great weight, and when it is remembered that the rights thus 
esta lished have not been disputed during a period of nearly a 
century, it is almost conclusive.”

See also The Laura, 114 U. S. 411; United States v. Phil-
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brick, 120 U. S. 52, 59 ; United States v. Hill, 120 IT. S. 169,182; 
Robertson n . Downing, 127 U. S. 607, 613, and ScheWs Execu-
tors v. Fauche, 138 U. S. 562, 572, in which it was said:

“ In all cases of ambiguity, the contemporaneous construction, 
not only of the courts, but of the departments, and even of the 
officials whose duty it is to carry the law into effect, is univer-
sally held to be controlling.”

The third class is the largest. While the language used by 
the several Justices announcing the opinions in these cases is 
not the same, the thought is alike. Thus, in Swift Company 
United States, 105 U. S. 691, 695, Mr. Justice Matthews said:

“ The rule which gives determining weight to contemporaneous 
construction, put upon a statute, by those charged with its exe-
cution, applies only in cases of ambiguity and doubt.”

In United States v. Graham, 110 U. S. 219, 221, Chief Jus-
tice Waite thus stated the law:

“ Such being the case it matters not what the practice of the 
departments may have been or how long continued, for it can 
only be resorted to in aid of interpretation, and ‘ it is not al-
lowable to interpret what has no need of interpretation.’ If 
there were ambiguity or doubt, then such a practice, begun so 
early and continued so long, would be in the highest degree 
persuasive, if not absolutely controlling in its effect. But with 
language clear and precise, and with its meaning evident, there 
is no room for construction, and consequently no need of any-
thing to give it aid. The cases to this effect are numerous.”

In United States v. Tanner, 147 IT. S. 661, 663, it was said by 
Mr. Justice Brown:

“ If it were a question of doubt, the construction given to 
this clause prior to October, 1885, might be decisive; but, as it 
is clear to us that this construction was erroneous, we think it 
is not too late to overrule it. United States v. Graham, 110 
U. S. 219; Swift Company v. United States, 105 IT. S. 691. It is 
only in cases of doubt that the construction given to an act by 
the department charged with the duty of enforcing it becomes 
material.”

In United States v. Alger, 152 U. S. 384, 397, Mr. Justice 
Gray used this language:
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“ If the meaning of that act were doubtful, its practical con-
struction by the Navy Department would be entitled to great 
weight. But as the meaning of the statute, as applied to these 
cases, appears to this court to be perfectly clear, no practice in-
consistent with that meaning can have any effect.”

In Webster n . Luther, 163 U. S. 331, 342, Mr. Justice Har-
lan stated the rule in these words:

“The practical construction given to an act of Congress, 
fairly susceptible of different constructions, by one of the ex-
ecutive departments of the Government, is always entitled to 
the highest respect, and in doubtful cases should be followed 
by the courts, especially when important interests have grown 
up under the practice adopted. Bate Refrigerating Co. n . 
Sulzberger, 157 U. S. 1, 34; United States v. Healey, 160 U. S. 
136,141. But this court has often said that it will not permit 
the practice of an executive department to defeat the obvious 
purpose of a statute.”

From this resume of our decisions it clearly appears that 
practical construction is relied upon only in cases of doubt. 
We have referred to it when the construction seemed to be de-
monstrable, but then only in response to doubts suggested by 
counsel. Where there was obviously a matter of doubt, we 
have yielded assent to the construction placed by those having 
actual charge of the execution of the statute, but where there 
was no doubt we have steadfastly declined to recognize any 
force in practical construction. Thus, before any appeal can be 
made to practical construction, it must appear that the true 
meaning is doubtful.

We have no disposition to belittle the significance of this 
matter. It is always entitled to careful consideration and in 
doubtful cases will, as we have shown, often turn the scale; 
but when the meaning and scope of a constitutional provision 
are clear, it cannot be overthrown by legislative action, although 
several times repeated and never before challenged. It will be 
perceived that these stamp duties have been in force during 
only three periods: First, from 1797 to 1802; second, from 
1862 to 1872 ; and, third, commencing with the recent statute 
of 1898. It must be borne in mind also in respect to this mat-
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ter that during the first period exports were limited, and the 
amount of the stamp duty was small, and that during the second 
period we were passing through the stress of a great civil war 
or endeavoring to carry its enormous debt; so that it is not 
strange that the legislative action in this respect passed unchal-
lenged. Indeed, it is only of late years, when the burdens of 
taxation are increasing by reason of the great expenses of gov-
ernment, that the objects afid modes of taxation have become a 
matter of special scrutiny. But the delay in presenting these 
questions is no excuse for not giving them full consideration 
and determining them in accordance with the true meaning of 
the Constitution.

Without enlarging further on these matters, we are of opin-
ion that a stamp tax on a foreign bill of lading is in substance 
and effect equivalent to a tax on the articles included in that 
bill of lading, and, therefore, a tax or duty on exports, and in 
conflict with the constitutional prohibition. The judgment of 
the District Court will be reversed and the case remanded with 
instructions to grant a new trial.

Mr . Just ice  Harlan , (with whom concurred Mr . Jus tic e  
Gray , Mr . Just ice  White  and Mr . Justi ce  Mc Kenna ,) dissent-
ing-

By the act of June 13, 1898, c. 448, imposing certain stamp 
duties, it was declared that there should be levied, collected and 
paid the sum of ten cents “ for and in respect of the vellum,parch-
ment or paper upon which . . . shall be written or printed 
by any person or persons or party who shall make, sign or issue 
the same, or for whose use or benefit the same shall be made, 
signed or issued, . . . bills of lading or receipt (other than 
charter party) for any goods, merchandise or effects, to be ex-
ported from a port or place in the United States to any foreign 
port or place. . . . Provided, That the stamp duties imposed 
by the foregoing Schedule on manifests, bills of lading and pas-
sage tickets shall not apply to steamboats or other vessels plying 
between ports of the United States and ports in British North 
America.” 30 Stat. 448, 451, 458,459, 462, §§ 6 and 24, Sched-
ule A.
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It is contended that this stamp duty is forbidden by the clause 
of the Constitution declaring that “ no tax or duty shall be laid 
on articles exported from any State,” art. I, § 9 ; and that the 
stamp duty here in question was, within the meaning of that 
instrument, a tax or duty on the wheat received by the North-
ern Pacific Railway Company to be carried from Minnesota to 
Liverpool, and for which the company issued its bill of lading.

We are of opinion that this contention cannot be sustained 
without departing from a rule of constitutional construction by 
which this court has been guided since the foundation of the 
Government. Let us see to what extent Congress has exercised 
the power now held not to belong to it under the Constitution.

As early as July 6,1797, Congress passed an act entitled “ An 
act laying duties on stamped vellum, parchment and paper.” 
By the first section of that act it was provided that from and 
after the 31st day of December thereafter there should be 
“levied, collected and paid throughout the United States the 
several stamp duties following, to wit: For every skin or piece 
of vellum, or parchment, or sheet or piece of paper upon which 
shall be written or printed any or either of the instruments or 
writings following, to wit: . . . any note or bill of lading for 
any goods or merchandise . . . to be exported to any foreign 
port or place, twenty-five cents.” 1 Stat. 527, 528, c. 11, § 1. The 
same act provided: “ That if any person or persons shall write 
or print, or cause to be written or printed upon any unstamped 
vellum, parchment or paper, (with intent fraudulently to evade 
the duties imposed by this act), any of the matters and things 
for which the said vellum, parchment or paper is hereby charged 
to pay any duty, or shall write or print, or cause to be written 
or printed any matter or thing, upon any vellum, parchment or 
paper, that shall be marked or stamped for any lower duty than 
the duty by this act payable, such person so offending shall for 
every such offence forfeit the sum of one hundred dollars.” 1 
Stat. 527, 528, c. 11, § 13.

By an act approved December 15, 1797, c. 1, it was provided 
that the duties prescribed by the act of July 6,1797, should be 
levied, collected and paid from and after June 30,1798, and not 
before. 1 Stat. 536.
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The above act of July 6,1797, was amended in certain par-
ticulars by an act approved March 19, 1798, c. 20, by which 
certain provisions were made for furnishing the vellum, parch-
ment or paper required by the former act to be stamped and 
marked. 1 Stat. 545.

It not having occurred to any of the great statesmen and ju-
rists who were connected with the early history of the Govern-
ment that enactments such as that of July 6, 1797, violated the 
Constitution, Congress passed another act on the 28th day of 
February, 1799, c. 17, imposing a duty of ten cents “ on every 
skin or piece of vellum or parchment on which shall be written 
or printed any or either of the instruments following, to wit: 
. . . Any note or bill of lading, or writing or receipt in the 
nature thereof, for any goods or merchandise ... to be 
exported to any foreign port or place.” 1 Stat. 622.

Congress, still supposing that it was acting within the limits 
of its powers under the Constitution, again, by the act of April 23, 
1800, c. 31, amended and extended that of July 6, 1797. By 
the latter act a general stamp office was established, and provi-
sion was made, among other things, for the punishment, by fine 
and imprisonment, of those who, with the intent to defraud the 
United States of any of the duties laid by the original act of 
1797, counterfeited or caused to be forged or counterfeited any 
vellum, parchment or paper provided for by Congress under that 
act. 2 Stat. 40,42. The act of April 23,1800, was amended by 
an act passed March 3,1801, c. 19, by which it was provided that 
deeds, instruments or writings, issued without being stamped, 
could be thereafter stamped and become valid and available as 
if they had been originally stamped as required by law. 2 Stat. 
109.

By an act approved April 6, 1802, c. 17, internal duties on 
(l stamped vellum, parchment and paper ” were discontinued— 
for the reason, doubtless, that the further imposition of such 
duties was unnecessary. 2 Stat. 148.

As late as March 3, 1823, Congress passed a general statute 
in execution of the act of April 23, 1800, establishing a general 
stamp office. 3 Stat. 779.

By an act approved July 1, 1862, c. 119, Congress provided
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that there should be levied, collected and paid a stamp duty of 
ten cents “ for and in respect of the vellum, parchment or paper ” 
upon which was written or printed any “ bill of lading or receipt 
(other than charter party) for any goods, merchandise or effects, 
to be exported from a port or place in the United States to any 
foreign port or place.” 12 Stat. 432, 475, 479, 480, §§ 94, 110. 
By the act of June 30, 1864, c. 173, the stamp duties provided 
by the act of July 1, 1862, were continued in force until Au-
gust 1, 1864, and it was provided that from and after the latter 
date there should be levied, collected and paid a stamp duty of 
ten cents “ for and in respect of the vellum, parchment or paper 
upon which shall be written or printed ” any “ bill of lading or 
receipt (other than charter party) for any goods, merchandise 
or effects, to be exported from a port or place in the United 
States to any foreign port or place.” 13 Stat. 223, 291, 292, 
298, §§151, 170, Schedule B. But by an act approved June 6, 
1872, c. 315, all the taxes imposed under and by virtue of Sched-
ule B of section 170 of the act of June 30,1864, and the several 
acts amendatory thereof, were abrogated from and after Octo-
ber 1, 1872, excepting only the tax of two cents on bank checks, 
drafts or orders. 17 Stat. 230, 256.

We have referred somewhat in detail to the above enactments 
for the purpose of bringing out clearly the fact that stamp du-
ties were imposed specifically for and in respect of the vellum, 
parchment or paper upon which was written or printed a bill 
of lading for goods or merchandise to be exported to foreign 
countries, and had no reference to the kind, quality or value of 
the property covered by such bill of lading. Congress ex in- 
dustria declared in each act that the tax was for and in respect 
of the vellum, parchment or paper upon which the bills of lad-
ing were written or printed. This fact plainly distinguishes the 
present case from Almy v. State of California, 24 How. 169, 
which involved the validity, under the Constitution of the Uni-
ted States, of a statute of California, passed April 26, 1858, im-
posing a stamp tax on bills of lading for the transportation from 
that State, to any port or place without the State, of any quan-
tity of gold or silver coin, in whole or in part, gold dust, or gold 
or silver in bars or other form. This court, after observing that
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a tax laid on the gold or silver exported from California was for-
bidden by the clause declaring that “ no State shall, without the 
consent of Congress, lay any imposts or duties on imports or 
exports, except what may be absolutely necessary for executing 
its inspection laws,” said: “ In the case now before the court, 
the intention to tax the export of gold and silver, in the form 
of a tax on the bill of lading, is too plain to be mistaken. The 
duty is imposed only on bills of lading of gold and silver, and 
not upon articles of any other description. And we think it is 
impossible to assign a reason for imposing the duty upon the 
one and not upon the other, unless it was intended to lay a tax 
upon the gold and silver exported, while all the other articles 
were exempted from the charge. If it was intended merely 
as a stamp duty on a particular description of paper, the bill 
of lading of any other cargo is in the same form, and exe-
cuted in the same manner and for the same purposes, as one 
for gold and silver, and so far as the instrument of writing 
was concerned, there could hardly be a reason for taxing one 
and not the other. In the judgment of this court the state 
tax in question is a duty upon the export of gold and silver, 
and consequently repugnant to the clause in the Constitution 
hereinbefore referred to.” This interpretation was demanded 
by the words of the statute of California which provided: “ The 
following duty or stamp tax is hereby imposed on every sheet 
or piece of paper, parchment or other material, upon which may 
be written, printed, engraved, or lithographed, or other means 
of designation, of either of the following-described instruments, 
to wit: Any bill of lading, contract, agreement, or obligation 
for the transportation or conveyance from any point or place 
in this State, to any point or place without the limits of this 
State, of any sum, amount or quantity of gold or silver coin, in 
bars or other form, by or between any person or persons, firm or 
firms, corporation or corporations, or other associations, either 
as principal or agent, or attorney or consignee, or consignor, to 
wit: for one hundred dollars, thirty cents ; and all sums over 
one hundred dollars, a stamp tax or duty of one-fifth of one per 
cent upon the amount or value thereof, the payment whereof to 
be included in the bill of lading, contract, or agreement, or, ob-
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ligation for the transportation or conveyance thereof, as in this 
section provided, having attached thereto or stamped thereon a 
stamp or stamps expressing in value the amount of such tax 
duty,” etc. Stat. Cal. 1858, p. 305 ; Stat. Cal. 1857, p. 304.

The difference between the California statute and the act of 
Congress is manifest. By the former the amount of the tax 
upon bills of lading depended upon the value of the gold or 
silver specified in them and exported, while the latter imposed 
a tax of only ten cents on the vellum, parchment or paper upon 
which was written or printed a bill of lading for property to be 
exported, without regard to its quantity or value. If Congress 
had graduated the stamp duty according to the quantity or value 
of the articles exported, there might have been ground for hold-
ing that the purpose and the necessary result was to tax the prop-
erty and not the vellum, parchment or paper on which the bill 
of lading was written or printed.

This rule of interpretation was recognized in Pace v. Burgess, 
Collector, 92 U. S. 372, 375. That case arose under the act of 
July 20, 1868, c. 176, imposing duties on distilled spirits and 
tobacco, and for other purposes, and which provided that “ all 
tobacco and snuff intended for export, before being removed 
from the manufactory, shall have affixed to each package an 
engraved stamp indicative of such intention, to be provided 
and furnished to the several collectors, as in the case of other 
stamps, and to be charged to them and accounted for in the 
same manner; and for the expense attending the providing and 
affixing such stamps, twenty-five cents for each package to be 
stamped shall be paid to the collector on making the entry for 
such transportation.” 15 Stat. 125,158, § 74. The contention 
was that the statute imposed a tax or duty in violation of the 
constitutional prohibition of taxes or duties “ on articles exported 
from any State.” Art. 1, § 9. This court overruled that con-
tention upon the ground that it was apparent from the statute 
that “ the stamp was intended for no other purpose than to 
separate and identify the tobacco which the manufacturer de-
sired to export, and thereby, instead of taxing it, to relieve it 
rom the taxation to which other tobacco was subjected. It 

was a means devised to prevent fraud, and to secure the faith-
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ful carrying out of the declared intent with regard to the to-
bacco so marked. The payment of twenty-five cents or of ten 
cents for the stamp was no more a tax on the export than was 
the fee for clearing the vessel in which it was transported, or for 
making out and certifying the manifest of the cargo.” The 
court added—and this is important in its bearing on the case 
before us: “ It [the stamp] bore no proportion whatever to the 
quantity or value of the package on which it was affixed. These 
were unlimited, except by the discretion of the exporter or the 
convenience of handling. The large amount paid for such 
stamps by the plaintiff only shows that he was carrying on an 
immense business.” As in Pace v. Burgess, Collector, so in the 
present case the stamp duty imposed was without any reference 
to the quantity or value of the property.

In our judgment, the small stamp duty imposed by the act 
of 1898 specifically upon the vellum, parchment or paper upon 
which was written or printed a bill of lading for property, of 
whatever value, intended for export, cannot be regarded as a 
duty on the property itself.

It is said that the power to tax is the power to destroy, and 
that if Congress can impose a stamp tax of ten cents upon the 
vellum, parchment or paper on which is written a bill of lading 
for articles to be exported from a State, it could as well impose 
a duty of five thousand dollars and thereby indirectly tax the 
articles intended for export. That conclusion would by no means 
follow. A stamp duty has now, and has had for centuries, a 
wTell-defined meaning. It has always been distinguished from 
an ordinary tax measured by the value or kind of the property 
taxed. If Congress, in respect of a bill of lading for articles to 
be exported, had imposed a tax of five thousand dollars for and 
in respect of the vellum, parchment or paper upon which such 
bill was written, the courts, looking beyond form and consider-
ing substance, might well have held that such an act was con-
trary to the settled theory of stamp tax laws, and that the pur-
pose and necessary operation of such legislation was, in viola-
tion of the Constitution, to tax the articles specified in such 
bill and not to impose simply a stamp duty. Here, the small 
duty imposed, without reference to the kind, quantity or value
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of the articles exported, renders it certain that when Congress 
imposed such duty specifically on the vellum, parchment or 
paper upon which the bill of lading was written or printed, it 
meant what it so plainly said ; and no ground exists to impute 
a purpose by indirection to tax the articles exported.

There is another view of this case which presents considera-
tions of a serious character. In the opinion just rendered it is 
conceded that a stamp tax on vellum, parchment or paper on 
which is printed or written a bill of lading of goods to be shipped 
out of the United States, could be sustained, if regard be had to 
the practice of the Government since its organization. But that 
practice, covering more than a century, must, it seems, go for 
naught.

In Stuart v. Laird, 1 Cranch, 299, 309, (1803) the question 
arose whether the Justices of this court had the right, although 
authorized by an act of Congress, to sit as Circuit Judges, not 
having been appointed as such nor having any distinct commis-
sions for that purpose. This court, speaking by Mr. Justice 
Patterson, said: “ To this objection, which is of recent date, it 
is sufficient to observe, that and acquiescence under it 
for a period of several years, commencing with the organization 
of the judicial system, affords an irresistible answer, and has in-
deed fixed the construction. It is a contemporary interpretation 
of the most forcible nature. This practical exposition is too 
strong and obstinate to be shaken or controlled. Of course, the 
question is at rest, and ought not now to be disturbed.”

In Prigg v. Pennsylvania, 16 Pet. 541, 608, 621, this court, 
speaking by Mr. Justice Story, after referring to the section of 
the act of February 12,1793, requiring a certificate to be given, 
under certain circumstances, to the owner of a fugitive slave 
apprehended under that act, said: “ So far as the judges of the 
courts of the United States have been called upon to enforce it 
and to grant the certificate required by it, it is believed that it 
has been uniformly recognized as a binding and valid law; and 
as imposing a constitutional duty. Under such circumstances, 
if the question were one of doubtful construction, such long ac-
quiescence in it, such contemporaneous expositions of it, and such 
extensive and uniform recognition of its validity, would, in our
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judgment, entitle the question to be considered at rest; unless, 
indeed, the interpretation of the Constitution is to be delivered 
over to interminable doubt throughout the whole progress of 
legislation and of national operations. Congress, the executive 
and the judiciary have, upon various occasions, acted upon this 
as sound and reasonable doctrine ”—citing among other cases 
that of Stuart v. Laird, 1 Cranch, 299.

In The Laura, 114 U. S. 411, 416, in which the question arose 
as to the validity of an act of Congress approved March 3,1797, 
1 Stat. 506, c. 13, authorizing the Secretary of the Treasury to 
remit a forfeiture of property after final sentence of condemna-
tion, this court said: “ Touching the objection now raised as to 
the constitutionality of the legislation in question, it is sufficient 
to say, as was said in an early case, that the practice and ac-
quiescence under it, ‘ commencing with the organization of the 
judicial system, affords an irresistible answer, and has indeed 
fixed the construction. It is a contemporary interpretation of 
the most forcible nature. This practical exposition is too strong 
and obstinate to be shaken or controlled. Of course, the ques-
tion is at rest, and ought not now to be disturbed.’ Stuart v. 
Laird, 1 Cranch, 308. The same principle was announced in 
Burrow Lithographic Co. v. Sarony, 111 IT. S. 53, 57, where a 
question arose as to the constitutionality of certain statutory 
provisions reproduced from some of the earliest statutes enacted 
by Congress. The court said: ‘ The construction placed upon 
the Constitution by the first act of 1790, and the act of 1802, by 
the men who were contemporary with its formation, many of 
whom were members of the Convention which framed it, is, of 
itself, entitled to very great weight; and when it is remembered 
that the rights thus established have not been disputed during 
a period of nearly a century, it is [almost] conclusive.'1 ” This 
quotation in The Laura from the opinion in Sarony's case was 
defective in that it omitted, by mistake in printing, the word 
“ almost ” before “ conclusive.” But the error does not affect 
the substance of the decision rendered, as the court, in the case 
of The Laura, approved and reaffirmed what was said in Stuart 
v. Laird.

In Schell's Executors n . Fauche, 138 U. S. 562, this court,
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speaking by Mr. Justice Brown, cited with approval what is 
above quoted from Stuart v. Laird, adding: “ In all cases of 
ambiguity, the contemporaneous construction, not only of the 
courts, but of the departments, and even of the officers whose 
duty it is to carry the law into effect, is universally held to be 
controlling”

In McPherson n . Blacker, 146 U. S. 1, 27, this court, speak-
ing by the present Chief Justice, said : “ The framers of the 
Constitution employed wTords in their natural sense ; and where 
they are plain and clear, resort to collateral aids to interpreta-
tion is unnecessary and cannot be indulged in to narrow or en-
large the text; but where there is ambiguity or doubt, or where 
two views may well be entertained, contemporaneous and sub-
sequent practical construction are entitled to the greatest weight. 
Certainly, plaintiffs in error cannot reasonably assert that the 
clause of the Constitution under consideration so plainly sus-
tains their position as to entitle them to object that contempo-
raneous history and practical construction are not to be allowed 
their legitimate force, and, conceding that their argument in-
spires a doubt sufficient to justify resort to the aids of interpre-
tation thus afforded, we are of opinion that such doubt is there-
by resolved against them, the contemporaneous practical exposi-
tion of the Constitution being too strong and obstinate to be 
shaken or controlled. Stuart v. Laird, 1 Cranch, 299, 309.”

Cases almost without number could be referred to in which 
the same principles of constitutional construction are announced 
as in the cases above cited. In the latest case—Knowlton v. 
Moore, 178 U. S. 41, 56—this court had occasion in its review 
of taxing legislation by Congress, to refer to the act of July 6, 
1797, the very act in which Congress first imposed a stamp duty 
on vellum, parchment or paper upon which was written a bill 
of lading for articles to be exported. Touching the objection 
t at Congress could not constitutionally impose, as by that act 
was imposed, a tax on inheritances or legacies, this court, speak-
ing by Mr. Justice White, said: “ It is to be remarked that

is proposition denies to Congress the right to tax a subject- 
matter which was conceded to be within the scope of its power 
very early in the history of the Government. The act of 1797, 

vol . olxxxi —21
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which ordained legacy taxes, was adopted at a time when the 
founders of our Government and framers of our Constitution 
were actively participating in public affairs, thus giving a prac-
tical construction to the Constitution which they had helped to 
establish. Even the then members of the Congress who had 
not been delegates to the Convention which framed the Consti-
tution, must have had a keen appreciation of the influences 
which had shaped the Constitution and the restrictions which 
it embodied, since all questions which related to the Constitu-
tion and its adoption must have been, at that early date, vividly 
impressed on their minds. It would, under these conditions, 
be indeed surprising if a tax should have been levied without 
question upon objects deemed to be beyond the grasp of Con-
gress because exclusively within state authority.”

Many cases have been cited which hold that the uniform, 
contemporaneous construction by executive officers charged with 
the enforcement of a doubtful or ambiguous law is entitled to 
great weight and should not be overturned unless it be plainly 
or obviously erroneous. If such respect be accorded to the 
action of mere executive officers, how much greater respect is 
due to the legislative department when it has at different periods 
in the history of the country exercised a power as belonging to 
it under the Constitution, and no one in the course of a century 
questioned the existence of the power so exercised. Besides, 
we have here a question of the constitutional power of Congress 
under the Constitution, and not a question relating merely to 
the practice of executive officers acting under a law susceptible 
of different interpretations. No one of the acts of Congress im-
posing a stamp duty on the vellum, parchment or paper on 
which a bill of lading of articles to be exported was written, 
can be classed among laws that are doubtful or ambiguous in 
their meaning. No person, however skilful in the use of words, 
who attempts to frame a statute imposing a stamp duty, pure 
and simple, on such vellum, parchment or paper, could possibly 
employ language expressing that thought more distinctly than 
Congress has done in the several acts relating to stamp duties 
of that character. The words of those acts are clear, and are 
capable of but one construction j and the court determines the
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case upon the ground alone of want of power in Congress to 
impose the stamp duty in question.

Without further discussion or citation of authorities, we sub-
mit that the denial, at this late day, of the power of Congress 
to impose what is strictly a stamp duty on the vellum, parch-
ment or paper upon which is written or printed a bill of lading 
for goods to be exported to a foreign port or place, involves 
not only a departure from canons of constitutional construction 
by which it has been controlled for more than a century, but, 
in the words of Prigg v. Commonwealth, delivers the interpre-
tation of the Constitution “ over to interminable doubt through-
out the whole progress of legislation and of national opera-
tions.” Practically no weight has been given in the opinion 
just filed to the fact that the power now denied to Congress 
has been exercised since the organization of the Government 
without any suggestion or even intimation by a single jurist or 
statesman during all that period that the Constitution forbade 
its exercise. It is said that the question of power never was 
presented for judicial determination prior to the present case, 
and therefore this court is at liberty to determine the matter 
as if now for the first time presented. But the answer to that 
suggestion is that, in view of the frequent legislation by Con-
gress and its enforcement for nearly a century, the question 
must have arisen if it had been supposed by any one that such 
legislation infringed the constitutional rights of the citizen. 
Within the rule announced in Stuart n . Laird, and in other 
cases, the question should be considered at rest.

In view of the importance of the case, we have deemed it 
appropriate to state the reasons of our dissent from the opinion 
and judgment just rendered.
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FRENCH v. BARBER ASPHALT PAVING COMPANY.

ERROR TO THE SUPREME COURT OF THE STATE OF MISSOURI.

No. 498. Argued February 25, 26, 27, 1901.—Decided April 29, 1901.

In this case the court proceeds on the assumption that the legal import of 
the phrase “ due process of law” is the same both in the Fifth and in the 
Fourteenth Amendments to the Constitution of the United States; and 
that it cannot be supposed that it was intended by the Fourteenth Amend-
ment to impose on the States, when exercising their powers of taxation, 
any more rigid or stricter curb than that imposed on the Federal Gov-
ernment by the Fifth Amendment in a similar exercise of power.

It was not the intention of the Fourteenth Amendment to subvert the sys-
tems of the States pertaining to general and special taxation: that Amend-
ment legitimately operates to extend to the citizens and residents of the 
States, the same protection against arbitrary state legislation, affecting 
life, liberty and property, as is afforded by the Fifth Amendment against 
similar legislation by Congress, and the Federal Courts ought not to in-
terfere when what is complained of is the enforcement of the settled laws 
of the State, applicable to all persons in like circumstances and condi-
tions, but only when there is some abuse of law, amounting to confisca-
tion of property, or deprivation of personal rights.

The conclusions reached by this court in many cases cited and summarized 
by the court in its opinion are thus stated by two writers, (Cooley and 
Dillon) whose views this court adopts: “ The major part of the cost of 
a local work is sometimes collected by general tax, while a smaller por-
tion is levied upon the estates specially benefited. The major part is 
sometimes assessed on estates benefited, while the general public is taxed 
a smaller portion in consideration of a smaller participation in the ben-
efits. The whole cost in other cases is levied on lands in the immediate 
vicinity of the work. In a constitutional point of view, either of these 
methods is admissible, and one may sometimes be just, and another 
at other times. In other cases it may be deemed reasonable to make the 
whole cost a general charge, and levy no special assessment whatever. 
The question is legislative, and, like all legislative questions, may be 
decided erroneously; but it is reasonable to expect that, with such lati-
tude of choice, the tax will be more just and equal than it would be were 
the legislature required to levy it by one inflexible and arbitrary rule. 
“ The courts are very generally agreed that the authority to require the 
property specially benefited, to bear the expense of local improvements 
is a branch of the taxing power, or included within it. . • • Whether 
the expense of making such improvements shall be paid out of the gen
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eral treasury, or be assessed upon the abutting or other property spe-
cially benefited, and, if in the latter mode, whether the assessment shall 
be upon all property found to be benefited, or alone upon the abuttors, 
according to frontage or according to the area of their lots, is, according 
to the present weight of authority, considered to be a question of legis-
lative expediency.”

Norwood v. Baker, 172 U. S. 269, considered, and held not to be inconsistent 
with these views.

This  was a suit instituted in the circuit court of Jackson 
County, Missouri, by the Barber Asphalt Paving Company, a 
corporation whose business it was to construct pavements com-
posed of asphalt, against Margaret French and others, owners 
of lots abutting on Forest avenue in Kansas City, for the pur-
pose of enforcing the lien of a tax bill issued by that city in 
part payment of the cost of paving said avenue.

The work was done conformably to the requirements of the 
Kansas City charter, by the adoption of a resolution by the 
common council of the city declaring the work of paving the 
street, and with a pavement of a defined character, to be neces-
sary, which resolution was first recommended by the board of 
public works of the city. This resolution was thereupon pub-
lished for ten days in the newspaper doing the city printing. 
Thereafter the owners of a majority of front feet on that part 
of the street to be improved had the right, under the charter, 
within thirty days after the first day of the publication of the 
resolution, to file a remonstrance with the city clerk against 
the proposed improvement, and thereby to divest the common 
council of the power to make the improvement, and such prop-
erty owners had the right, by filing within the same period a 
petition so to do, to have such street improved with a different 

ind of material or in a different manner from that specified in 
sue resolution. In this instance neither such a remonstrance 
nor petition was filed, and the common council, upon the recom- 
men ation of the board of public works, enacted an ordinance 
requiring the construction of the pavement. The charter re-
quires that a contract for such work shall be let to the lowest 
and best bidder. Thereupon bids for the work were duly adver-
se or, and the plaintiff company, being the lowest and best
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bidder therefor, a contract was, on July 31, 1894, entered into 
between Kansas City and the plaintiff for the construction of 
said pavement.

The contract expressly provided that the work should be paid 
for by the issuance of special tax bills, according to the provi-
sions of the Kansas City charter, and that the city should not 
in any event be liable for or on account of the work. The cost 
of the pavement was apportioned and charged against the lots 
fronting thereon according to the method prescribed by the 
charter, which is that the total cost of the work shall be appor-
tioned and charged against the lands abutting thereon accord-
ing to the frontage of the several lots or tracts of land abutting 
on the improvement. The charge against each lot or tract of 
land was evidenced by a tax bill. The tax bill representing 
the assessment against each lot was, by the charter, made a 
lien upon the tract of land against which it was issued, and was 
prima facie evidence of the validity of the charge represented 
by it. Such lien can be enforced only by suit in a court of 
competent jurisdiction, against the owners of the land charged. 
No personal judgment was authorized to be rendered against 
the owner of the land. The right was expressly conferred on 
the owner of reducing the amount of the recovery by pleading 
and proving any mistake or error in the amount of the bill, or 
that the work was not done in a good and workmanlike manner.

The defendants pleaded and contended that the contract of-
fered in evidence was a contract to construct the pavement and 
maintain and keep the street in repair for five years, and was con-
trary to the charter of Kansas City, void and of no effect; and 
that the charter of Kansas City purports to authorize the paving 
of streets and to authorize special tax bills therefor, charging 
the cost thereof on the abutting property according to the front-
age, without reference to any benefits to the property on which 
the charge was made and the special tax bills levied, and that 
such method of apportioning and charging the cost of the pave-
ment was contrary to and in violation of the Fourteenth Amend-
ment to the Constitution of the United States.

The judgment of the circuit court of Jackson County was for 
the plaintiff company for the amount due on the tax bill and
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for the enforcement of the lien. From this judgment an appeal 
was taken to the Supreme Court of Missouri, and, on Novem-
ber 13, 1900, the judgment of the circuit court was affirmed, 
and thereupon a writ of error from this court was allowed.

Mr. Henry M. Ess for plaintiffs in error.

Mr. William C. Scarritt for defendant in error. Mr. Edward 
L. Scarritt, Mr. John K. Griffith and Mr. Elliott Hamilton 
Jones were on his brief.

Mk . Just ice  Shiras , after stating the case, delivered the opin-
ion of the court.

In its opinion in this case the Supreme Court of Missouri said 
that “the method adopted in the charter and ordinance of 
Kansas City of charging the cost of paving Forest avenue against 
the adjoining lots according to their frontage had been repeat-
edly authorized by the legislature of Missouri, and such laws 
had received the sanction of this court in many decisions. St. 
Louis v. Allen, 53 Mo. 44; St. Joseph n . Anthony, 30 Mo. 537; 
Heenan v. Smith, 50 Mo. 525; Kiley v. Cranor, 51 Mo. 541; 
Rutherford v. Hamilton, 97 Mo. 543; Moberly n . Hogan, 131 
Mo. 19; Farrar v. St. Louis, 80 Mo. 379.”

In the last-mentioned case Judge Norton for the court said: 
“ The liability of lots fronting on a street, the paving of which 

is authorized to be charged with the cost of the work according 
to their frontage, having been thus so repeatedly asserted, the 
question is no longer an open one in this State, and we are re-
lieved from the necessity of examining authorities cited by the 
counsel for plaintiff in error condemning what is familiarly 
known as the front-foot rule.

“ Learned counsel for defendant concede such was the decided 
law of this State, and that the portion of the Kansas City char-
ter known as the ninth article of the charter, which authorizes 
the cost of a pavement to be assessed against the lots now front-
ing on the improvement according to their respective frontage, 
was framed after this court had fully considered and construed
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similar laws and sustained them against the charge of uncon-
stitutionality, and the assessment now challenged was made 
under the construction given by this court.”

Accordingly the Supreme Court of Missouri held that the 
assessment in question was valid, and the tax imposed collect-
ible. And, in so far as the constitution and laws of Missouri 
are concerned, this court is, of course, bound by that decision.

But that court also held, against the contention of the lot 
owners, that the provisions of the Fourteenth Amendment to 
the Constitution of the United States were not applicable in the 
case; and our jurisdiction enables us to inquire whether the 
Supreme Court of Missouri were in error in so holding.

The question thus raised has been so often and so carefully 
discussed, both in the decisions of this court and of the state 
courts, that we do not deem it necessary to again enter upon a 
consideration of the nature and extent of the taxing power, nor 
to attempt to discover and define the limitations upon that 
power that may be found in constitutional principles. It will 
be sufficient for our present purpose to collate our previous de-
cisions and to apply the conclusions reached therein to the pres-
ent case.

It may prevent confusion, and relieve from repetition, if we 
point out that some of our cases arose under the provisions of 
the Fifth and others under those of the Fourteenth Amendment 
to the Constitution of the United States. While the language 
of those amendments is the same, yet as they were engrafted 
upon the Constitution at different times and in widely different 
circumstances of our national life, it may be that questions may 
arise in which different constructions and applications of their 
provisions may be proper. Slaughter House Cases, 16 Wall. 36, 
77, 80.

Thus it was said, in Davidson v. New Orleans, 96 U. S. 97, 
103:

“ It is not a little remarkable that while this provision has 
been in the Constitution of the United States, as a restraint 
upon the authority of the Federal government, for nearly a cen-
tury, and while, during all that time, the manner in which the 
powers of that government have been exercised has been watched
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with jealousy, and subjected to the most rigid criticism in all 
its branches, this special limitation upon its powers has rarely 
been invoked in the judicial forum or the more enlarged theatre 
of public discussion. But while it has been a part of the Con-
stitution, as a restraint upon the power of the States, only a 
very few years, the docket of this court is crowded with cases 
in which we are asked to hold that state courts and state legis-
latures have deprived their own citizens of life, liberty or prop-
erty without due process of law. There is here abundant evi-
dence that there exists some strange misconception of the scope 
of this provision as found in the Fourteenth Amendment. In 
fact, it would seem, from the character of many of the cases 
before us, and the arguments made in them that the clause 
under consideration is looked upon as a means of bringing to 
the test of the decision of this court the abstract opinion of 
every unsuccessful litigant in a state court of the justice of the 
decision against him, and of the merits of the legislation on 
which such a decision may be founded.”

However, we shall not attempt to define what it is for a State 
to deprive a person of life, liberty or property without due proc-
ess of law, in terms which would cover every exercise of power 
thus forbidden to the State, and exclude those which are not, 
but shall proceed, in the present case, on the assumption that 
the legal import of the phrase “ due process of law ” is the same 
in both Amendments. Certainly, it cannot be supposed that, by 
the Fourteenth Amendment, it was intended to impose on the 
States, when exercising their powers of taxation, any more rigid 
or stricter curb than that imposed on the Federal government, 
in a similar exercise of power, by the Fifth Amendment.

Let us, then, inquire, as briefly as possible, what has been 
decided by this court as to the scope and effect of the phrase 

due process of law,” as applied to legislative power.
One of the earliest cases, in which was examined the historical 

and legal meaning of those words, is Murray’s Lessee v. Ho- 
oken Land Company, 18 How. 272. The question involved was 

t e validity of a sale of real estate made under a distress war-
rant, authorized by a statute of the United States, 3 Stat. 592, 
c. 107, against a defaulting collector of customs. It was con-
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tended that such a proceeding deprived the owner of property 
without due process of law, contrary to the Fifth Amendment, 
that by “processof law” was meant a charge, defence, judg-
ment before and by a legally constituted court. The question 
was thus stated by Mr. Justice Curtis:

“ That the warrant now in question is legal process is not 
denied. It was issued in conformity with an act of Congress. 
But is it ‘ due process of law ? ’ The Constitution contains no 
description of those processes which it was intended to allow or 
forbid. It does not even declare what principles are to be ap-
plied to ascertain whether it be due process. It is manifest that 
it was not left to the legislative power to enact any process 
which might be devised. The article is a restraint on the leg-
islative as well as on the executive and judicial powers of the 
government, and cannot be so construed as to leave Congress 
free to make any process ‘ due process of law ’ by its mere will. 
To what principles, then, are we to resort to ascertain whether 
this process, enacted by Congress, is due process ? To this the 
answer must be twofold. We must examine the Constitution 
itself, to see whether this process be in conflict with any of its 
provisions. If not found to be so, we must look to those settled 
usages and modes of proceeding existing in the common and 
statute law of England, before the emigration of our ancestors, 
and which are shown not to have been unsuited to their civil 
and political condition by having been acted on by them after 
the settlement of this country.”

Pursuing the lines of inquiry thus indicated, the court reached 
the conclusions that, in ascertaining and enforcing payment of 
taxes and of balances due from receivers of the revenue in Eng-
land, the methods have varied widely from the usual course of 
the common law on other subjects, and that, as respects such 
debts, the “law of the land” authorized the employment of 
auditors, and an inquisition without notice, and a species of ex-
amination bearing a very close resemblance to the warrant of 
distress in the act of Congress in question ; that this diversity 
in the law of the land between revenue defaulters and ordinary 
debtors was understood in this country, and entered into the 
legislation of the colonies and provinces, and more especially
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of the States, after the Declaration of Independence and before 
the formation of the Constitution of the United States; that 
not only was the process of distress in nearly or quite universal 
use for the collection of taxes, but what was generally termed 
a warrant of distress, running against the body, goods and 
chattels of defaulting receivers of public money, was issued to 
some public officer, to whom was committed the power to as-
certain the amount of the default, and by such warrant proceed 
to collect it; and that, accordingly, the distress warrant in 
question was not inconsistent with that part of the Constitu-
tion which prohibits a citizen from being deprived of his prop-
erty without due process of law.

In Walker v. Sawovnet, 92 U. S. 90, there was presented the 
question whether the Fourteenth Amendment availed to secure 
to a citizen of Louisiana a right of trial by jury as against an 
act of that State which provided that, in certain circumstances, 
a case enforcing penalties should be tried by the judge; and it 
was held that “ the States, so far as this amendment is concerned, 
are left to regulate trials in their own courts in their own way. 
A trial by jury in suits of common law pending in the state 
courts is not, therefore, a privilege or immunity of national 
citizenship which the States are forbidden by the Fourteenth 
Amendment to abridge. A State cannot deprive a person of 
his property without due process of law, but this does not 
necessarily imply that all trials in the state courts affecting the 
property of persons must be by jury. This requirement of the 
Constitution is met if the trial is had according to the settled 
course of judicial proceedings. Murray's Lessee v. Hoboken 
Land Co., 18 How. 272,280. Due process of law is process ac-
cording to the law of the land. This process in the States is reg-
ulated by the law of the State. Our power over that law is only 
to determine whether it is in conflict with the supreme law of 
the land that is to say, with the Constitution and laws of the 
United States made in pursuance thereof—or with any treaty 
made under the authority of the United States. Here the 
state court has decided that the proceeding below was in ac-
cordance with the law of the State; and we do not find that 
to be contrary to the Constitution or any law or treaty of the 
United States.”
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McAtillen v. Anderson, 95 U. S. 37, 41, was a case wherein 
was involved the validity of a law of the State of Louisiana, 
whereby a tax collector was authorized to seize property and 
sell it in order to enforce payment of a license tax, and which 
was alleged to be opposed to the provision of the Fourteenth 
Amendment of the Constitution which declares that no State 
shall deprive any person of life, liberty or property without due 
process of law; but it was said by this court:

“ Looking at the Louisiana statute here assailed, we feel bound 
to say that if it is void on the ground assumed the revenue laws 
of nearly all the States will be found void for the same reason. 
The mode of assessing taxes in the States, by the Federal gov-
ernment, and by all governments, is necessarily summary, that 
it may be speedy and effectual. By summary is not meant 
arbitrary, or unequal, or illegal. It must, under our Constitu-
tion, be lawfully done. But that does not mean, nor does the 
phrase ‘ due process of law ’ mean, by a judicial proceeding. The 
nation from whom we inherit the phrase 1 due process of law ’ 
has never relied upon courts of justice for the collection of her 
taxes, though she passed through a successful revolution in re-
sistance to unlawful taxation. We need not here go into the 
literature of that constitutional provision, because in any view 
that can be taken of it the statute under consideration does not 
violate it. It enacts that, when any person shall refuse or fail 
to pay his license tax, the collector shall give ten days’ written 
or printed notice to the delinquent requiring its payment, and 
the manner of giving this notice is fully prescribed. If at the 
expiration of this time the license be not fully paid, the tax col-
lector may, without judicial formality, proceed to seize and sell, 
after ten days’ advertisement, the property of the delinquent or 
so much as may be necessary to pay the tax and costs. . • • 
Here is a notice that the party is assessed, by the proper officer, 
for a given sum as a tax of a certain kind, and ten days time 
given him to pay it. Is not this a legal mode of proceeding? 
It seems to be supposed that it is essential to the validity of this 
tax that the party charged should have been present, or had an 
opportunity to be present, in some tribunal when he was assessed. 
But this is not, and never has been, considered necessary to the
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validity of a tax. And the fact that most of the States now 
have boards of revisors of tax assessments does not prove that 
taxes levied without them are void.”

Davidson v. New Orleans, 96 U. S. 97, was a case wherein an 
assessment of certain real estate in New Orleans for draining 
the swamps of that city was resisted in the state courts, and 
was by writ of error brought to this court on the ground that 
the proceeding deprived the owner of his property without due 
process of law. The origin and history of this provision of the 
Constitution, as found in Magna Charta, and in the Fifth and 
Fourteenth Amendments to the Constitution, were again consid-
ered ; the cases of Murray’s Lessee v. LLoboken Land Co., 18 
How. 272, and McMillen v. Anderson, 95 U. S. 37, were cited 
and approved; and it was held that “ neither the corporate 
agency by which the work was done, the excessive price which 
the statute allowed therefore, nor the relative importance of the 
work to the value of the land assessed, nor the fact that the as-
sessment was made before the work was done, nor that the as-
sessment is unequal as regards the benefits conferred, nor that 
personal judgments are rendered for the amount assessed, are 
matters in which the state authorities are controlled by the Fed-
eral Constitution.”

In Springer v. United States, 102 IT. S. 586, was involved the 
validity of an act of Congress, June 30, 1864, c. 172, 13 Stat. 
218, whereby lands of A were distrained and sold by reason of 
his refusal to pay a tax assessed against him, and it was con-
tended that the sale of defendant’s real estate, to satisfy the tax 
assessed upon him, in a summary manner, without first having 
obtained a judgment in a court of law, was a proceeding to de-
prive the defendant of his property without due process of law; 
that by “ due process of law ” is meant law in its regular course 
of administration by the courts of justice, and not the execution 
of a power vested in ministerial officers. But this court, after 
citing Murray's Lessee v. Hoboken La/nd Co., as holding that an 
act of Congress authorizing a warrant to issue, without oath, 
against a public debtor, for the seizure of his property, was valid, 
an^ that the proceeding was “due process of law,” said:

The prompt payment of taxes is always important to the
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public welfare. It may be vital to the existence of a govern-
ment. The idea that every taxpayer is entitled to the delays 
of litigation is unreasonable. If the laws here in question in-
volved any wrong or unnecessary harshness, it was for Congress, 
or the people who make congresses, to see that the evil was cor-
rected. The remedy does not lie with the judicial branch of the 
government.”

In Missouri v. Lewis, 101 U. S. 22, the Fourteenth Amend-
ment was invoked to invalidate legislation of the State of Mis-
souri, regulating the right of appeal and of writs of error, and 
whereby suitors in the courts of St. Louis and certain other 
named counties were denied the right of appeal to the Supreme 
Court of Missouri in cases where it gave that right to suitors in 
the courts of the other counties of the State. Speaking for the 
court, Mr. Justice Bradley said:

“ If this position is correct, the Fourteenth Amendment has 
a much more far-reaching effect than has been supposed. It 
would render invalid all limitations of jurisdiction based on the 
amount or character of the demand. A party having a claim 
for only five dollars could with equal propriety complain that 
he is deprived of a right enjoyed by other citizens, because he 
cannot prosecute it in the superior courts; and another might 
equally complain that he cannot bring a suit for real estate in a 
justice’s court, where the expense is small and the proceedings 
are expeditious. There is no difference in principle between 
such discriminations as these in the jurisdiction of courts and 
that which the plaintiff in error complains of in the present 
case.

“ If, however, we take into view the general objects and pur-
poses of the Fourteenth Amendment, we shall find no reasona-
ble ground for giving it any such application. These are to 
extend United States citizenship to all natives and naturalized 
persons, and to prohibit the States from abridging their privi-
leges and immunities, and from depriving any person of life, 
liberty or property without due process of law, and from deny-
ing to any person within their jurisdiction the equal protection 
of the laws. It contemplates persons and classes of persons. 
It has not respect to local and municipal regulations that do
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not injuriously affect or discriminate between persons and classes 
of persons within the places or municipalities for which such 
regulations are made. The amendment could never have been 
intended to prevent a State from arranging and parcelling out 
the jurisdiction of its several courts at its discretion. . . . 
Each State has the right to make political subdivisions of its 
territory for municipal purposes, and to regulate their local 
government. ... If every person residing or being in 
either portion of the State should be accorded the equal protec-
tion of the laws prevailing there, he could not justly complain 
of a violation of the clause referred to. For, as before said, it 
has respect to persons and classes of persons. It means that no 
person or class of persons shall be denied the same protection 
of the laws which is enjoyed by other persons or other classes 
in the same place and in like circumstances. The Fourteenth 
Amendment does not profess to secure to all persons in the 
United States the benefit of the same laws and the same reme-
dies. Great diversities in these respects may exist in two States 
separated only by an imaginary line.”

In Mattingly n . District of Columbia, 97 IT. S. 687, 692, there 
was called in question the validity of the act of Congress of 
June 19, 1878, 20 Stat. 166, c. 309, entitled “An act to provide 
for the revision and correction of assessments for special im-
provements in the District of Columbia and for other purposes,” 
and it was said by this court, through Mr. Justice Strong: 
“ It may be that the burden laid upon the property of the com-
plainants is onerous. Special assessments for special road or 
street improvements very often are oppressive. But that the. 
legislative power may authorize them, and may direct them to 
be made in proportion to the frontage, area or market value of 
the adjoining property, at its discretion, is, under the decisions, 
no longer an open question.”

In Kelly v. Pittsburgh, 104 U. S. 78, it was urged that land 
which the owner had not laid off into town lots, but occupied 
or agricultural purposes, and through which no streets are run 

or used, cannot be, even by the legislature, subjected to the 
taxes of a city—the water tax, the gas tax, the street tax and 
ot ers of similar character. The reason for this was said to be
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that such taxes are for the benefit of those in a city who own 
property within the limits of such improvements, and who use 
or might use them if they choose, while he reaps no such bene-
fit. Cases were cited from the higher courts of Kentucky and 
Iowa where this principle was asserted, and where those courts 
have held that farm lands in the city are not subject to the 
ordinary city taxes. But this court said:

“ It is no part of our duty to inquire into the grounds on 
which those courts have so decided. They are questions which 
arise between the citizens of those States and their own city 
authorities, and afford no rule for construing the Constitution 
of the United States. . . . The main argument for the 
plaintiff in error—the only one to which we can listen—is that 
the proceeding in regard to the taxes assessed on his land de-
prives him of his property without due process of law.

“ It is not asserted that, in the methods by which the value 
of his land was ascertained for the purpose of this taxation, 
there was any departure from the usual modes of assessment, 
nor that the manner of apportioning and collecting the tax 
was unusual or materially different from that in force in all 
communities where land is subject to taxation. In these re-
spects there is no charge that the method pursued is not due 
process of law. Taxes have not, as a general rule, in this 
country since its independence, nor in England before that 
time, been collected by regular judicial proceedings. The neces-
sities of government, the nature of the duty to be performed, 
and the customary usages of the people, have established a differ-
ent procedure, which, in regard to that matter, is and always has 
been due process of law. The tax in question was assessed and 
the proper officers were proceeding to collect it in this way. 
The distinct ground on which this provision of the Constitution 
of the United States is invoked is that as the land in question 
is, and always has been, used as farm land, for agricultural pur-
poses only, subjecting it to taxation for ordinary city purposes 
deprives the plaintiff in error of his property without due proc-
ess of law. It is alleged, and probably with truth, that the 
estimate of the value of the land for taxation is very greatly in 
excess of its true value. Whether this be true or not we can-
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not here inquire. We have so often decided that we cannot re-
view and correct the errors and mistakes of the state tribunals 
on that subject, that it is only necessary to refer to those de-
cisions, without a restatement of the argument on which they 
rest. State Railroad Tax Cases, 92 U. S. 575 ; Kennard v. 
Louisiana, 92 U. S. 480; Davidson v. New Orleans, 96 U. S. 
97; Kirtland v. Hotchkiss, 100 U. S. 491; Missouri v. Lewis, 
101 U. S. 22; National Bank v. Kimball, 103 U. S. 732.”

In Spencer n . Merchant, 125 U. S. 345, a judgment of the 
Court of Appeals of the State of New York, upholding the 
validity of an assessment upon lands to cover the expense of 
a local improvement, was brought to this court for review 
upon the allegation that the state statute was unconstitutional. 
In the opinion of this court, delivered by Mr. Justice Gray, 
the following extract was given from the opinion of the Court 
of Appeals:

“The act of 1881 determines absolutely and conclusively 
the amount of the tax to be raised, and the property to be as-
sessed and upon which it is to be apportioned. Each of these 
things was within the power of the legislature, whose action 
cannot be reviewed in the courts upon the ground that it acted 
unjustly or without appropriate and adequate reason. The 
legislature may commit the ascertainment of the sum to be 
raised and of the benefited district to commissioners, but it is not 
bound to do so, and may settle both questions for itself; and 
when it does so, its action is necessarily conclusive and beyond 
review. Here an improvement has been ordered and made, 
the expense of which might justly have been imposed upon ad-
jacent property benefited by the change. By the act of 1881 
the legislature imposes the unpaid portion of the cost and ex-
pense, with the interest thereon, upon that portion of the prop-
erty benefited which has thus far borne none of the burden. 
In so doing, it necessarily determines two things, viz., the 
amount to be realized, and the property especially benefited by 
t e expenditure of the amount. The lands might have been 
enefited by the improvement, and so the legislative determin-

ation that they were, and to what amount or proportion of the 
cost, even if it may have been mistakingly unjust, is not open

vol . clx xxi —22
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to our review. The question of special benefit and the prop-
erty to which it extends is of necessity a question of fact, and 
when the legislature determines it in a case within its general 
power, its decision must of course be final. We can see in the 
determination reached possible sources of error and perhaps 
even of injustice, but we are not at liberty to say that the tax 
on the property covered by the law of 1881 was imposed with-
out reference to special benefits. The legislature practically 
determined that the lands described in that act were peculiarly 
benefited by the improvement to a certain specified amount 
which constituted a just proportion of the whole cost and ex-
pense ; and while it may be that the process by which the re-
sult was reached was not the best attainable, and some other 
might have been more accurate and just, we cannot for that 
reason question an enactment- within the general legislative 
power. . . . The precise wrong of which complaint is made 
appears to be that the land owners now assessed never had an 
opportunity to be heard as to the original apportionment, and 
find themselves now practically bound by it as between their 
lots and those of the owners who paid. But that objection be-
comes a criticism upon the action of the legislature and the 
process by which it determined the amount to be raised and 
the property to be assessed. Unless by special permission, that 
is a hearing never granted in the process of taxation. The 
legislature determines expenditures and amounts to be raised 
for their payment, the whole discussion and all questions of 
prudence and propriety and justice being confided to its juris-
diction. It may err, but courts cannot review its discretion. 
In this case, it kept within its power when it fixed, first, the 
amount to be raised to discharge the improvement debt incurred 
by its direction; and, second, when it designated the lots and 
property, which in its judgment, by reason of special benefits, 
should bear the burden; and having the power, we cannot criti-
cise the reasons or manner of its action.”

This definition of legislative power was approved by this 
court, and the judgment of the Court of Appeals was affirmed. 
The following extract is from the opinion of this court:

“ In the absence of any more specific constitutional restric-
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tion than the general prohibition against taking property with-
out due process of law, the legislature of the State, having the 
power to fix the sum necessary to be levied for the expense of 
a public improvement, and to order it to be assessed, either, like 
other taxes, upon property generally, or only upon the lands 
benefited by the improvement, is authorized to determine both 
the amount of the whole tax, and the class of lands which will 
receive the benefit and should therefore bear the burden, al-
though it may, if it sees fit, commit the ascertainment of 
either or both of these facts to the judgment of commission-
ers. When the determination of the lands to be benefited is 
entrusted to commissioners, the owners may be entitled to no-
tice and hearing upon the question whether their lands are 
benefited and how much. But the legislature has the power 
to determine, by the statute imposing the tax, what lands, 
which might be benefited by the improvement, are in fact 
benefited; and if it does so, its determination is conclusive 
upon the owners and the courts, and the owners have no right 
to be heard upon the question whether their lands are benefited 
or not, but only upon the validity of the assessment, and its ap-
portionment among the different parcels of the class which the 
legislature has conclusively determined to be benefited. In de-
termining what lands are benefited by the improvement, the 
legislature may avail itself of such information as it deems 
sufficient, either through investigations by its committees, or 
by adopting as its own the estimates or conclusions of others, 
whether those estimates or conclusions previously had or had 
not any legal sanction.”

In Paulsen v. Portland^ 149 U. S. 30, 40, where the validity 
of a city ordinance, providing that the cost of a sewer should 
be distributed upon the property within the sewer district, and 
appointing viewers to estimate the proportionate share which 
each piece of property should bear, was questioned, because the 
ordinance contained no provision for notice, it was held by the 

upreme Court of Oregon, and by this court on error, that no-
tice by publication is a sufficient notice in proceedings of this 
nature, and that as the viewers, upon their appointment, gave 
notice by publication in the official paper of the city of the time
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and place of their first meeting, such notice was sufficient to bring 
the proceedings within “due process of law.”

In Fallbrook Irrigation District v. Bradley, 164 U. S. 112, 
was involved the validity of the irrigation act enacted by the 
legislature of the State of California. One of the objections 
urged against the act was that it permitted the whole cost to 
be levied by a board of directors of the district upon all of the 
real estate of the district according to value, with no reference 
to the degree of benefit conferred. As to this it was said by 
this court, through Mr. Justice Peckham :

“ Assuming for the purpose of this objection that the owner 
of these lands had by the provisions of the act, and before the 
lands were finally included in the district, an opportunity to be 
heard before a proper tribunal upon the question of benefits, 
we are of opinion that the decisions of such a tribunal, in the 
absence of actual fraud and bad faith, would be, so far as this 
court is concerned, conclusive upon that question. It cannot 
be that upon a question of fact of such a nature this court has 
the power to review the decision of the state tribunal which 
has been pronounced under a statute providing for a hearing 
upon notice. The erroneous decision of such a question of fact 
violates no constitutional provision.” Citing Spencer v. Merch-
ant, 125 U. S. 345.

Another objection to the validity of the act was the total 
want of an opportunity to be heard on the question of the ex-
pediency of forming the district, on the questions of cost and of 
benefits received. In respect to this it was said:

“ The provision for a hearing in the irrigation act with a con-
dition that lands which in the judgment of the board are not 
benefited shall not be included, renders the determination of the 
board, including them after a hearing, a judgment that such 
lands will be benefited by the proposed plan of irrigation.

“ The publication of a notice of the proposed presentation of 
the petition is a sufficient notification to those interested in the 
question and gives them an opportunity to be heard before the 
board. Hager v. Reclamation District, 111 U. S. 701; Lent v. 
Tillson, 140 U. S. 316; Paulsen v. Portland, 149 U. S. 30.”

“ It has been held in this court that the legislature has power
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to fix such a district for itself without any hearing as to benefits, 
for the purpose of assessing upon the lands within the district 
the cost of a local, public improvement. The legislature, when 
it fixes the district itself, is supposed to have made proper in-
quiry, and to have finally and conclusively determined the fact 
of benefits to the land included in the district, and the citizen 
has no constitutional right to any other or further hearing upon 
that question. The right which he thereafter has is to a hearing 
upon the question of what is termed the apportionment of the 
tax, i. e., the amount of the tax which he is to pay. Paulsen n . 
Portland, 149 U S. 30, 41. But when as in this case the deter-
mination of the question of what lands shall be included in the 
district is only to be decided after a decision as to what lands 
described in the petition will be benefited, and the decision of 
that question is submitted to some tribunal, (the board of super-
visors in this case,) the parties whose lands are thus included in 
the petition are entitled to a hearing upon the question of ben-
efits, and to have the lands excluded if the judgment of the board 
be against their being benefited.

“ Unless the legislature decide the question of benefits itself, 
the land owner has the right to be heard upon that question 
before his property can be taken. This, in substance, was de-
termined by the decisions of this court in Spencer v. Merchant, 
125 U. S. 356, and Walston v. Nevin, 128 U. S. 578.”

In Bauman n . Boss , 167 U. S. 548, on appeal from the Court 
of Appeals of the District of Columbia, it was held that Con-
gress may direct that, when part of a parcel of land is appro-
priated to the public use for a highway in the District of 
Columbia, the tribunal vested by law with the duty of assessing 
the compensation or damages due to the owner, whether for 
the value of the part taken, or for any injury to the rest, shall 
take into consideration, by way of lessening the whole or either 
part of the sum due him, any special and direct benefits, capable 
of present estimate and reasonable computation, caused by the 
establishment of the highway to the part not taken; that the 
estimate of the just compensation for property taken for the 
public use, under the right of eminent domain, is not required 
to be made by a jury, but may be entrusted to commissioners
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appointed by a court, or to an inquest consisting of more or 
fewer men than an ordinary jury; that Congress, in the exercise 
of the right of taxation in the District of Columbia, may direct 
that half of the amount of the compensation or damages awarded 
to the owners of lands appropriated to the public use for a high-
way shall be assessed and charged upon the District of Colum-
bia, and the other half upon the lands benefited thereby within 
the District, in proportion to the benefit; and may commit the 
ascertainment of the lands to be assessed, and the apportion-
ment of the benefits among them, to the same tribunal which 
assesses the compensation or damages; that if the legislature, 
in taxing lands benefited by a highway, or other public improve-
ment, makes provision for notice, by publication or otherwise, 
to each owner of land, and for hearing him, at some stage of 
the proceedings, upon the question what proportion of the tax 
shall be assessed upon his land, his property is not taken with-
out due process of law.

In the opinion of the court in that case, delivered by Mr. 
Justice Gray, it was said that the provisions of the statute un-
der consideration, which regulated the assessment of damages, 
are to be referred, not to the right of eminent domain, but to 
the right of taxation, and that the legislature, in the exercise 
of the right of taxation, has the authority to direct the whole, 
or such part as it may prescribe, of the expense of a public im-
provement, such as the establishing, the widening, the grading 
or the repair of a street, to be assessed upon the owners of lands 
benefited thereby; and that such authority has been repeatedly 
exercised in the District of Columbia by Congress, with the 
sanction of this court—citing TRVZard v. Presbury, 14 Wall. 
676; Mattingly n . District of Columbia, 97 U. S. 687; Shoe- 
maker v. United States, 147 U. S. 282, 302. It was also said 
that the class of lands to be assessed for the purpose may be 
either determined by the legislature itself, by defining a terri-
torial district, or by other designation; or it may be left by the 
legislature to the determination of commissioners, and be made 
to consist, of such lands, and such only, as the commissioners 
shall decide to be benefited; that the rule of apportionment 
among the parcels of land benefited also rests within the dis-



FRENCH v. BARBER ASPHALT PAVING CO. 343

Opinion of the Court.

cretion of the legislature, and may be directed to be in propor-
tion to the position, the frontage, the area or the market value 
of the lands, or in proportion to the benefits as estimated by 
commissioners.

This subject has been recently considered by this court in 
the case of Parsons v. District of Columbia^ 170 U. S. 45, and 
it was there held, after a review of the authorities, that the 
enactment by Congress that assessments levied for laying water 
mains in the District of Columbia should be at the rate of $1.25 
per linear foot front against all lots or land abutting on the 
street, road or alley, in which a watermain shall be laid, was 
constitutional, and was conclusive alike of the necessity of the 
work and of its benefit as against abutting property.

We do not deem it necessary to extend this opinion by referring 
to the many cases in the state courts, in which the principles 
of the foregoing cases have been approved and applied. It will 
be sufficient to state the conclusions reached, after a review of 
the state decisions, by two text-writers of high authority for 
learning and accuracy:

“ The major part of the cost of a local work is sometimes 
collected by general tax, while a smaller portion is levied upon 
the estates specially benefited.

“ The major part is sometimes assessed on estates benefited, 
while the general public is taxed a smaller portion in considera-
tion of a smaller participation in the benefits.

“ The whole cost in other cases is levied on lands in the im-
mediate vicinity of the work.

“ In a constitutional point of view, either of these methods 
is admissible, and one may sometimes be just and another at 
other times. In other cases it may be deemed reasonable to 
make the whole cost a general charge, and levy no special as-
sessment whatever. The question is legislative, and, like all 
legislative questions, may be decided erroneously; but it is 
reasonable to expect that, with such latitude of choice, the tax 
will be more just and equal than it would be were the legisla-
ture required to levy it by one inflexible and arbitrary rule.” 
Cooley on Taxation, 447.

The courts are very generally agreed that the authority to
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require the property specially benefited to bear the expense of 
local improvements is a branch of the taxing power, or included 
within it. . . . Whether the expense of making such im-
provements shall be paid out of the general treasury, or be as-
sessed upon the abutting or other property specially benefited, 
and, if in the latter mode, whether the assessment shall be upon 
all property found to be benefited, or alone upon the abutters, 
according to frontage or according to the area of their lots, is 
according to the present weight of authority considered to be a 
question of legislative expediency.” Dillon’s Municipal Cor-
porations, vol. 2, § 752, 4th ed.

This array of authority was confronted, in the courts below, 
with the decision of this court in the case of Norwood v. Baker, 
172 U. S. 269, which was claimed to overrule our previous cases, 
and to establish the principle that the cost of a local improve-
ment cannot be assessed against abutting property according 
to frontage, unless the law, under which the improvement is 
made, provides for a preliminary hearing as to the benefits to 
be derived by the property to be assessed.

But we agree with the Supreme Court of Missouri in its view 
that such is not the necessary legal import of the decision in 
Norwood v. Baker. That was a case where by a village ordi-
nance, apparently aimed at a single person, a portion of whose 
property was condemned for a street, the entire cost of open-
ing the street, including not only the full amount paid for the 
strip condemned, but the costs and expenses of the condemna-
tion proceedings, was thrown upon the abutting property of 
the person whose land was condemned. This appeared, both 
to the court below and to a majority of the judges of this court, 
to be an abuse of the law, an act of confiscation, and not a valid 
exercise of the taxing power. This court, however, did not 
affirm the decree of the trial court awarding a perpetual in-
junction against the making and collection of any special as-
sessments upon Mrs. Baker’s property, but said:

“ It should be observed that the decree did not relieve the 
abutting property from liability for such amount as could be 
properly assessed against it. Its legal effect, as we now ad-
judge, was only to prevent the enforcement of the particular
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assessment in question. It left the village, in its discretion, to 
take such steps as were within its power to take, either under 
existing statutes or under any authority that might thereafter 
be conferred upon it, to make a new assessment upon the plain-
tiff’s abutting property for so much of the expense of the open-
ing of the street as was found upon due and proper inquiry to 
be equal to the special benefits accruing to the property. By 
the decree rendered the court avoided the performance of func-
tions appertaining to an assessing tribunal or body, and left the 
subject under the control of the local authorities designated by 
the State.”

That this decision did not go to the extent claimed by the 
plaintiff in error in this case is evident, because in the opinion 
of the majority it is expressly said that the decision was not 
inconsistent with our decisions in Parsons v. District of Co-
lumbia, 170 U. S. 45, 56, and in Spencer v. Merchant, 125 U. S. 
345, 357.

It may be conceded that courts of equity are always open to 
afford a remedy where there is an attempt, under the guise of 
legal proceedings, to deprive a person of his life, liberty or prop-
erty, without due process of law. And such, in the opinion of 
a majority of the judges of this court, was the nature and ef-
fect of the proceedings in the case of Norwood v. Baker.

But there is no such a state of facts in the present case. 
Ihose facts are thus stated by the court of Missouri:

“The work done consisted of paving with asphaltum the 
roadway of Forest avenue in Kansas City, thirty-six feet in 
width, from Independence avenue to Twelfth street, a distance 
of one half a mile. Forest avenue is one of the oldest and best 
improved residence streets in the city, and all of the lots abutt-
ing thereon front the street and extend back therefrom uni-
formly to the depth of an ordinary city lot to an alley. The 
lots are all improved and used for residence purposes, and all 
of the lots are substantially on the grade of the street as improved, 
and are similarly situated with respect to the asphalt pavement.

e structure of the pavement along its entire extent is uniform 
m distance and quality. There is no showing that there is any 

i erence in the value of any of the lots abutting on the im-
provement.”
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What was complained of was an orderly procedure under a 
scheme of local improvements prescribed by the legislature and 
approved by the courts of the State as consistent with consti-
tutional principles.

The judgment of the Supreme Court of Missouri is
Affirmed.

Mr . Justice  Harlan , (with whom concurred Mr . Justice  
White  and Mr . Justi ce  Mc Kenna ,) dissenting.

The special tax bills here in question purport to cover the cost 
of paving with asphalt a part of Forest avenue in Kansas City, 
Missouri. The work was done under the orders of the common 
council of that city, and the tax bills, it is alleged, were made 
out in conformity with the provisions of the city charter.

By section two of article nine of the city charter it was pro-
vided that “ the city shall have power to cause to be graded, 
regraded, constructed, reconstructed, paved, repaved, blocked, 
reblocked, graveled, regraveled, macadamized, remacadamized, 
curbed, recurbed, guttered, reguttered, or otherwise improved 
or repaired, all streets, alleys, sidewalks, avenues, public high-
ways and parts thereof, . . . and to pay therefor out of the 
general fund or by issuing special tax bills as herein men-
tioned. . . . ”

The same section provides that no resolution for the paving, 
repaving, etc., of any street, alley, avenue, public highway or 
part thereof “shall be passed by the common council except 
upon recommendation of the board of public works indorsed 
thereon ; and provided further, that if the resident owners of the 
city who own a majority in front feet of all the lands belonging 
to such residents and fronting on the street, alley, avenue, pub-
lic highway or part thereof to be improved shall, within thirty 
days after the first day of the publication of such resolution, file 
with the board of public works a petition, signed by them, to 
have such street, alley, avenue, public highway or part thereof 
paved, repaved, blocked, reblocked, graveled, regraveled, ma-
cadamized or remacadamized with a different kind of material 
or in a different manner from that specified in such resolution,
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then the ordinance providing for the doing of such work or 
making such improvement shall provide that the work shall be 
done in the manner and with the material specified in such 
petition, and in such case the ordinance need not be recom-
mended by the board of public works as aforesaid. If the re-
monstrance of the resident property owners above mentioned 
shall be filed with the city clerk, as herein provided, then the 
power of the common council to make the proposed improve-
ment and pay therefor in special tax bills shall cease until a 
sufficient number of persons so remonstrating or their grantees 
shall, in writing, withdraw their names, or the property repre-
sented by them, from such remonstrance, so that said remon-
strance shall cease to represent a majority of the resident prop-
erty owners, as above provided, when the common council shall 
proceed in the manner above mentioned to cause the proposed 
improvement to be made.” But by a subsequent section it was 
provided: “ When it shall be proposed to pave, repave, block, re-
block, gravel, regravel, macadamize or remacadamize any street, 
alley, avenue, public highway or part thereof and pay therefor 
in special tax bills, if the common council shall, by ordinance, 
find and declare that the resolution provided in section two of 
this article has been published as therein required and that the 
resident owners of the city who own a majority in front feet 
of all the lands belonging to such residents fronting on the street, 
alley, avenue, public highway or part thereof to be improved 
have not filed with the city clerk a remonstrance against the 
doing of such work or a petition for the making of such im-
provement with a different kind of material or in a different 
manner from that specified in such resolution, or that such peti-
tion was filed for the doing of the work as mentioned in said 
ordinance, such finding and declaration shall be conclusive for 
all purposes, and no special tax bill shall be held invalid or af-
fected for the reason that such resolution was not published as 
t . rein required, or that a remonstrance or petition sufficiently 
signed was filed as therein required, or that such petition was 
not filed or was insufficiently signed§ 4.

By section three it was provided that “ all ordinances and 
contracts for all work authorized to be done by section two of
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this article shall specify how the same is to be paid for, and in 
case payment is to be made in special tax bills, the city shall in 
no event nor in any manner whatever be liable for or on account 
of the work.”

The cost of work done on sidewalks, streets, avenues, alleys 
and public highways is provided for in the fifth and sixth sec-
tions of the same article, as follows: “ The cost of all work on 
any sidewalk, including curbing and guttering along the side 
thereof, exclusive of the grading of the same, shall be charged 
as a special tax upon the adjoining lands according to the front-
age thereof on the sidewalk. The cost of all other work speci-
fied in the first three sections of this article on all streets, ave-
nues, alleys and public highways, or parts thereof, shall be 
charged as a special tax on the land on both sides of and adjoin-
ing the street, avenue, alley or public highway, or parts thereof 
improved, according to the frontage thereof. . . . When 
any work other than grading or regrading, as last aforesaid, 
shall be completed, and is to be paid for in special tax bills, 
the board of public works shall cause the city engineer to com-
pute the cost thereof, and apportion the same among the several 
lots or parcels of land to be charged therewith, and charge each 
lot or parcel of land with its proper share of such cost accord-
ing to the frontage of such land. The board of public works 
shall, after the cost of any work has been so apportioned for 
payment in special tax bills, except as hereinafter provided, 
make out and certify, in favor of the contractor or contractors 
to be paid, a special tax bill for the amount of the special tax, 
according to such apportionment, against each lot or parcel of 
land to be charged.”

By section eighteen of the same article every special tax bill 
issued under its provisions is made “ a lien upon the land de-
scribed therein, upon the date of the receipt to the board of 
public works therefor, and such lien shall continue for two 
years thereafter.”

It thus appears that under the charter of Kansas City the 
cost of the paving or the repaving of any street, avenue, alley 
or public highway, is put upon the abutting property under a 
rule absolutely excluding any consideration whatever of the
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question of special benefits accruing, by reason of the work 
done, to such property. It is true the abutting owner, in de-
fence of a suit brought on a special tax bill, may show any mis-
take or error in the amount of such bill, or that the work was 
not done in a workmanlike manner; but the cost, set forth in 
the tax bill, or when ascertained in a suit on the tax bill, must 
be borne by the abutting property, according to its frontage, 
even if such cost be in substantial excess of the special benefits, 
if any, accruing to the property assessed. So the abutting prop-
erty must bear the cost, according to frontage, even if such cost 
equals the full or actual market value of the land. Thus, the 
entire property abutting on the street improved, and subjected 
by the statute, that is, by the city charter, to a lien in favor of 
the contractor or his assignee, may be taken from the owner, 
for the benefit of the general public, to meet the cost of improv-
ing a public highway in which the entire community is inter-
ested. . But that circumstance, it is contended, is not of the 
slightest consequence; for—so the argument in support of the 
statute runs—the legislature having determined that the land 
abutting on a public street shall, according to its frontage, meet 
the cost, whatever it may be, of improving that street, the courts 
cannot inquire whether the owner has received any such special 
benefit as justifies the putting upon him of a special burden not 
shared by the general public for whose use the improvement 
was made, nor inquire whether the cost of the work equals or 
exceeds the value of the property. I cannot assent to this prin-
ciple. It recognizes, contrary to the principles announced in 
Norwood v. Baker, 172 U. S. 269, 277, 279, 293, 297, the exist-
ence in the legislative branch of government of powers which, 
I take leave to say, cannot be exercised without violating the 
Constitution of the United States. In that case, upon the full-
est consideration, it was held, as had been held in previous cases, 
that the due process of law prescribed by the Fourteenth Amend-
ment requires compensation to be made or secured to the owner 
when private property is taken by a State or under its author-
ity for public use. We also held that an assessment upon abut-
ting property for the cost and expense incurred in opening a 
street was to be referred to the power of taxation, and that the
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Constitution of the United States forbade an exercise of that 
power that would put upon private property the cost of a pub-
lic work in substantial excess of the special benefits accruing 
to it from such work. Let us see if that was not the decision 
of the court.

In that case the attempt was made to put upon the abutting 
property the entire cost incurred in opening a public street 
through the owner’s lands. No inquiry as to special benefits 
was made; indeed, no inquiry of that character was permissible 
under the ordinance in virtue of which the street was opened. 
It was not denied that the ordinance was consistent with the 
statutes of the State; and the question was distinctly presented 
whether a special assessment for the cost of opening a street 
through private property could be sustained under the Consti-
tution of the United States if it was made under a rule exclud-
ing all inquiry as to special benefits accruing to the abutting 
property by reason of such improvement. In that case it was 
the public and not the owner of the property that wished the 
street to be opened. The judgment of the Circuit Court enjoin-
ing the assessment was affirmed upon the ground—so our man-
date expressly stated—that the assessment was “ under a rule 
which excluded any inquiry as to special benefits, and the nec-
essary operation of which was, to the extent of the excess of the 
cost of opening the street in guestion over any special benefits ac-
cruing to the abutting property therefrom, to take private prop-
erty for public use without compensation.” The mandate was 
in harmony with the opinion, for the court said : “ It should be 
observed that the decree did not relieve the abutting property 
from liability for such amount as could be properly assessed 
against it. Its legal effect, as we now adjudge, was only to pre-
vent the enforcement of the particular assessment in question. 
It left the village, in its discretion, to take such steps as were 
within its power to take, either under existing statutes, or under 
any authority that might thereafter be conferred upon it, to 
make a new assessment upon the plaintiff’s abutting property 
for so much of the expense of opening the street as was found 
upon due and proper inquiry to be equal to the special benefits 
accruing to the property.”
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As the court in the present case makes some observations as 
to the scope of the decision in Norwood v. Baker, it will be well 
to ascertain the precise grounds upon which our judgment in that 
case was based. Those grounds are indicated by the following 
extracts from the opinion:

“Undoubtedly abutting owners may be subjected to special 
assessments to meet the expenses of opening public highways in 
front of their property—such assessments, according to well- 
established principles, resting upon the ground that special bur-
dens may be imposed for special or peculiar benefits accruing 
from public improvements. Mobile County v. Kimball, 102 U. S. 
691, 703, 704; Illinois Central Railroad v. Decatur, 147 U. S. 
190, 202; Bauman v. Ross, 167 U. S. 548, 589, and authorities 
there cited. And according to the weight of judicial authority, 
the legislature has a large discretion in defining the territory to 
be deemed specially benefited by a public improvement, and 
which may be subjected to special assessment to meet the cost 
of such improvement. In Williams v. Eggleston, 170 U. S. 304, 
311, where the only question, as this court stated, was as to the 
power of the legislature to cast the burden of a public improve-
ment upon certain towns which had been judicially determined 
to be towns benefited by such improvement, it was said : ‘Neither 
can it be doubted that, if the state constitution does not pro-
hibit, the legislature, speaking generally, may create a new tax-
ing district, determine what territory shall belong to such dis-
trict and what property shall be considered as benefited by a 
proposed improvement.’ But the power of the legislature in 
these matters is not unlimited. There is a point beyond which 
the legislative department, even when exerting the power of 
taxation, may not go consistently with the citizen’s right of 
property. As already indicated, the principle underlying spe-
cial assessments to meet the cost of public improvements is that 
the property upon which they are imposed is peculiarly bene-
fited, and therefore the owners do not, in fact, pay anything in 
excess of what they receive by reason of such improvement. 
But the guaranties for the protection of private property would 
be seriously impaired, if it were established as a rule of consti-
tutional law, that the imposition by the legislature upon partic-
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ular private property of the entire cost of a public improvement, 
irrespective of any peculiar benefits accruing to the owner from 
such improvement, could not be questioned by him in the courts 
of the country.”

Again: “ It is one thing for the legislature to prescribe as a 
general rule that property abutting on a street opened by the 
public shall be deemed to have been specially benefited by such 
improvement, and therefore should specially contribute to the 
cost incurred by the public. It is quite a different thing to lay 
it down as an absolute rule that such property, whether it is in 
fact benefited or not by the opening of the street, may be as-
sessed by the front foot for a fixed sum representing the whole 
cost of the improvement, and without any right in the property 
owner to show, when an assessment of that kind is made or is 
about to be made, that the sum so fixed is in excess of the bene-
fits received. In our judgment, the exaction from the owner of 
private property of the cost of a public improvement in sub-
stantial excess of the special benefits accruing to him is, to the 
extent of such excess, a taking, under the guise of taxation, of 
private property for public use without compensation. We say 
‘ substantial excess,’ because exact equality of taxation is not 
always attainable, and for that reason the excess of cost over 
special benefits, unless it be of material character, ought not to 
be regarded by a court of equity when its aid is invoked to 
restrain the enforcement of a special assessment.” Further, in 
the same case: “ The decree does not prevent the village, if it 
has or obtains power to that end, from proceeding to make an 
assessment in conformity with the view indicated in this opin-
ion, namely: That while abutting property may be specially 
assessed on account of the expense attending the opening of a 
public street in front of it, such assessment must be measured 
or limited by the special benefits accruing to it, that is, by bene-
fits that are not shared by the general public; and that taxa-
tion of the abutting property for any substantial excess of such 
cost over special benefits will, to the extent of such excess, be a 
taking of private property for public use without compensa-
tion.”

Does the court intend in this case to overrule the principles
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announced in Norwood n . Baker / Does it intend to reject as 
unsound the doctrine that “the principle underlying special 
assessments to meet the cost of public improvements is that the 
property upon which they are imposed is peculiarly benefited, 
and therefore the owners do not, in fact, pay anything in excess 
of what they receive by reason of such improvement ? ” Is it 
the purpose of the court, in this case, to overrule the doctrine 
that taxation of abutting property to meet the cost of a public 
improvement—such taxation being for an amount in substantial 
excess of the special benefits received—“ will, to the extent of such 
excess, be a taking of private property for public use without 
compensation ? ” The opinion of the majority is so worded 
that I am not able to answer these questions with absolute con-
fidence. It is difficult to tell just how far the court intends to 
go. But I am quite sure, from the intimations contained in 
the opinion, that it will be cited by some as resting upon the 
broad ground that a legislative determination as to the extent 
to which land abutting on a public street may be specially as-
sessed for the cost of paving such street is conclusive upon the 
owner, and that he will not be heard, in a judicial tribunal or 
elsewhere, to complain even if, under the rule prescribed, the 
cost is in substantial excess of any special benefits accruing to 
his property, or even if such cost equals or exceeds the value of 
the property specially taxed. The reasons which, in my judg-
ment, condemn such a doctrine as inconsistent with the Con-
stitution are set forth in Norwood v. Baker, and need not be 
repeated. But I may add a reference to some recent adjudica-
tions.

In Sears v. Boston, 173 Mass. 71, 78, which was the case of a 
special assessment to meet the cost of watering streets, the 
court said : “ It is now established by the highest judicial au- 
t ority that such assessments cannot be so laid upon any estate 
as to be in substantial excess of the benefit received. The case 
of Norwood v. Baker, 172 U. S. 269, contains an elaborate dis-
cussion of the subject, with a citation of authorities from many 
? States, and holds that a local assessment for an amount 
m substantial excess of the benefit received is in violation of the 

ourteenth Amendment of the Constitution of the United 
vol . clxxxi —23
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States, inasmuch as it would deprive one of his property without 
compensation, and so without due process of law. The author-
ity of this case is controlling in all state courts, and if it were not, 
it is in accordance with sound principle, and with the great weight 
of authority in other courts. The principles which have often 
been stated by this court lead to the same result. Boston v. 
Boston & Albany Railroad, 170 Mass. 95,101, and cases cited.” 
In Sears v. Street Commissioners, 173 Mass. 350, 352, which 
was the case of charges upon land to meet the cost of certain 
sewerage work done under municipal authority, Mr. Justice 
Knowlton, delivering the unanimous judgment of the court, 
said : “ If we treat the determination of these charges as a local 
and special assessment upon particular estates, we have to con-
sider the principles on which such taxation is founded. It is 
wrell established that taxation of this kind is permissible under 
the constitution of this Commonwealth and under the Consti-
tution of the United States only when founded upon special and 
peculiar benefits to the property from the expenditure on ac-
count of which the tax is laid, and then only to an amount not 
exceeding such special and peculiar benefits. . . . The fact 
that the charges to be determined are for the construction, main-
tenance and operation of the sewerage works of the whole city, 
gives some force to the possibility of a construction which in-
cludes all benefits; but whether this construction should be 
adopted or not, the charges may be determined on any grounds 
which the street commissioners deem just and proper, and may 
not be founded in any great degree, if at all, upon special and 
peculiar benefits, and may in any particular case largely exceed 
the benefits. This fact in itself is enough to bring the statute 
within the prohibition of the Constitution, inasmuch as it pur-
ports to authorize a taking of property to pay a charge which 
is not founded on a special benefit or equivalent received by 
the estate or its owner. Such a taking would be without due 
process of law ”—citing Norwood v. Baiter, 172 U. S. 269; 
New Brunswick Rubber Co. v. Street Comdrs, 9 Vroom, 190; 
Barnes v. Dyer, 56 Vermont, 469, and Thomas v. Gain, 35 
Mich. 155. In Dexter v. Boston, 176 Mass. 247, 251, 252, the 
court said; “ It is now settled law in this court, as it is in the
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Supreme Court of the United States, and in many other courts, 
that after the construction of a public improvement a local as-
sessment for the cost of it cannot be laid upon real estate in 
substantial excess of the benefit received by the property. 
Such assessments must be founded on the benefits, and be pro-
portioned to the benefits.” To the same effect are Hutchi-
son v. Storrie, 92 Texas, 688; Adams v. City, (Ind.) 57 N. E. 
Rep. 114; McKee n . Town of Pendleton, (Ind.) 57 N. E. Rep. 
532; Fay n . City of Springfield, 94 Fed. Rep. 409; Loeb v. 
Trustees, 91 Fed. Rep. 37; Charles v. Marion City, 98 Fed. 
Rep. 166; Cowley v. Spokane, 99 Fed. Rep. 840.

The court, after referring to the declaration of the Supreme 
Court of Missouri to the effect that the Fourteenth Amendment 
was not applicable to this case, proceeds, in order to “ prevent 
confusion and relieve from repetition,” to refer to some of the 
cases arising under that and the Fifth Amendment. In the 
same connection the court, referring to the Fifth and Four-
teenth Amendments, says that “ while the language of those 
Amendments is the same [in respect of the deprivation of prop-
erty without due process of law], yet as they were engrafted 
upon the Constitution at different times and in widely different 
circumstances of our national life, it may be that questions may 
arise in which different constructions and applications of their 
provisions may be proper.” As the court expressly declines to 
formulate any rule to determine for all cases “ what it is for a 
State to deprive a person of life, liberty or property without 
due process of law,” I will not enter upon a discussion of that 
question, but content myself with saying that the prohibition 
against the deprivation of property without due process of law 
cannot mean one thing under the Fifth Amendment and an-
other thing under the Fourteenth Amendment, the words used 
eing the same in each Amendment. If the court intends to 

intimate the contrary in its opinion, I submit that the intima-
ion is not sustained by any former decision, and is not justified 

by sound principle.
The first case to which the court refers as arising under the 

ourteenth Amendment is Davidson v. New Orleans, 96 U. S. 
} 103-105. From that case sentences are quoted which were



356 OCTOBER TERM, 1900.

Justices  Hakla n , White  and Mc Kenn a , dissenting.

intended to remove the impression, then supposed to exist with 
some, that under that Amendment it was possible to bring “ to 
the test of the decision of this court the abstract opinions of 
every unsuccessful litigant in a state court of the justice of the 
decision against him, and of the merits of the legislation on 
■which such a decision may be founded.” But the court in the 
present case overlooks another part of the opinion in Davidson 
n . New Orleans which was pertinent to the issue in that case, 
and is pertinent to the present discussion. After speaking of 
the difficulty of an attempt to lay down any rule to determine 
the full scope of the Fourteenth Amendment, and suggesting 
that the wise course was to proceed by the gradual process of 
judicial inclusion and exclusion, the court said: “ As contribut-
ing, to some extent, to this mode of determining "what class of 
cases do not fall within its provision, we lay down the fol-
lowing proposition, as applicable to the case before us: That 
whenever by the laws of a State, or by state authority, a tax, 
assessment, servitude or other burden is imposed upon property 
for the public use, whether it be for the whole State or of some 
more limited portion of the community, and those laws provide 
for a mode of confirming or contesting the charge thus imposed, 
in the ordinary courts of justice, with such notice to the person, 
or such proceeding in regard to the property as is appropriate 
to the nature of the case, the judgment in such proceedings 
cannot be said to deprive the owner of his property without 
due process of law, however obnoxious it may be to other ob-
jections.” Here is a direct affirmation of the doctrine that a 
tax, assessment, servitude or other burden may be imposed by 
a State, or under its authority, consistently with the due proc-
ess of law prescribed by the Fourteenth Amendment, if the 
person owning the property upon which such tax, assessment, 
servitude or burden is imposed is given an opportunity, in some 
appropriate way, to contest the matter. In the present case, 
no such opportunity was given to the plaintiffs in error, and 
the state court held that they had no right to show, in any 
tribunal, that their property was being taken for the cost of 
improving a public street in substantial excess of any special
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benefits accruing to them beyond those accruing to the general 
public owning and using' the street so improved.

Reference is made by the court to McMillen v. Anderson, 
95 U. S. 38, 41, 42, in which will be found certain observations 
as to the words “ due process of law.” In that case the only 
question was whether a statute of Louisiana imposing a license 
tax, which did not give a person an opportunity to be present 
when the tax was assessed against him, or provide for its col-
lection by suit, was in violation of the Fourteenth Amendment. 
The court, after referring to the provision requiring, in case 
the license tax was not paid, that the collector should give ten 
days’ written or printed notice to the delinquent, and if at the 
expiration of that time the license was not fully paid, the tax 
collector might, without judicial formality, proceed to seize and 
sell, after ten days’ advertisement, the property of the delin-
quent, or so much as might be necessary to pay the taxes and 
costs, said: “ Another statute declares who is liable to this tax, 
and fixes the amount of it. The statute here complained of re-
lates only to the manner of its collection. Here is a notice that 
the party is assessed, by the proper officerj for a given sum, as 
a tax of a certain kind, and ten days’ time given him to pay it. 
Is not this a legal mode of proceeding ? It seems to be sup-
posed that it is essential to the validity of this tax that the 
party charged should have been present, or had an opportunity 
to be present, in some tribunal when he was assessed. But this 
is not, and never has been, considered necessary to the validity 
of a tax. And the fact that most of the States now have boards 
of revisers of tax assessments does not prove that taxes levied 
without them are void. Nor is the person charged with such 
a tax without legal remedy by the laws of Louisiana. It is 
probable that in that State, as in others, if compelled to pay 
the tax by a levy upon his property, he can sue the proper 
party and recover back the money as paid under duress, if the 
tax was illegal. But however that may be, it is quite certain 

at e can, if he is wrongfully taxed, stay the proceedings for its 
collection by process of injunction. See Fouqua’s Code of Prac-
tice of Louisiana, Arts. 296-309, inclusive. The act of 1874 
recognizes this right to an injunction, and regulates the proceed-
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ings when issued to stay the collection of taxes. It declares that 
they shall be treated by the courts as preferred cases, and im-
poses a double tax upon a dissolution of the injunction.” Here 
we have, contrary to the intimation given in the opinion of the 
court in this case, a recognition of the principle that the Four-
teenth Amendment does apply to cases of taxation under the 
laws of a State. And it is to be observed that the court in 
McMillen n . Anderson takes care to show that, under the laws 
of Louisiana, the taxpayer was given an opportunity to be heard 
in respect of the validity of the tax imposed upon him.

Among the cases cited in support of the conclusions announced 
by the majority are Mattingly v. District of Columbia, 97 U. S. 
687, 692; Kelly v. Pittsburgh, 104 U. S. 78; Spencer v. Mer-
chant, 125 U. S. 345; Paulsen v. Portland, 149 U. S. 30, 40; 
Bauman v. Ross, 167 U. S. 548, and Parsons v. District of 
Columbia, 170 U. S. 45.

It seems to me quite clear that the particular question before 
us was not involved or determined in any of those cases.

In Mattingly n . District of Columbia, it was said that the 
legislature may direct special assessments for special road or 
street improvements “ to be made in proportion to the frontage, 
area or market value of the adjoining property, at its discre-
tion.” But that falls far short of deciding that an assessment 
in proportion to frontage could be sustained if it exceeded the 
value of the property or was for an amount in excess of the 
special benefits accruing to the property assessed. Besides, no 
question was made in that case as to the cost of the work ex-
ceeding special benefits.

In Kelly v. Pittsburgh, the only point involved or adjudged 
was that the Fourteenth Amendment did not stand in the way 
of the legislature of a State extending the limits of a city or 
township so as to include lands fit for agricultural use only, 
and make them subject to taxation for the local purposes of the 
extended city or town, although the owners did not enjoy the 
advantages of the municipal government to the same extent as 
those who resided in the thickly settled parts of the city or 
town. It was not a case in which the property of particular 
persons was specially assessed by a rule not applicable to all
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other assessments. On the contrary it was admitted in that 
case that the methods adopted to ascertain the value for pur-
poses of local taxation of the lands there in question were such 
as were usually employed, and that the manner of apportioning 
and collecting the tax was not unusual or materially different 
from that in force in all communities where land was subject 
to taxation. It was held that it was not the function of the 
court to correct mere errors in the valuation of lands for pur-
poses of taxation.

In Spencer n . Merchant no question arose as to an excess of 
the cost of the improvement there in question over special bene-
fits. The question before the court was as to the constitution-
ality of a statute validating what had been judicially deter-
mined to be a void assessment. This court so declared when it 
said that the plaintiff, who questioned the validity of the stat-
ute, contended “ that the statute of 1881 was unconstitutional 
and void, because it was an attempt by the legislature to vali-
date a void assessment, without giving the owners of the lands 
assessed an opportunity to be heard upon the whole amount of 
the assessments The court held that the statute itself was, 
under the circumstances of that case, all the notice and hearing 
the owners of the lands required. There was no occasion for 
any general declaration as to the powers of the legislature which 
would cover cases of void assessments validated by legislative 
enactment where the amount assessed upon particular property 
was in substantial excess of special benefits accruing to it. Re-
ferring to Spencer n . Merchant, this court said in Norwood n . 
Balter: “ The point raised in that case—the only point in judg-
ment was one relating to proper notice to the owners of the 
property assessed, in order that they might be heard upon the 
question of the equitable apportionment of the sum directed to 
be levied upon all of them. This appears from both the opinion 
and the dissenting opinion in that case.”

In Paulsen v. Portland the only point adjudged was that 
notice by publication in a newspaper of the time and place of 
t e meeting of viewers appointed to estimate the proportion-
ate share which each piece should bear of the amount to be 
assessed upon the property in a sewer district for the cost of a
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sewer, was sufficient “to bring the proceedings within due 
process of law.” The court in that case took care to say that 
it did not question the proposition that “notice to the tax-
payer in some form must be given before an assessment for 
the construction of a sewer can be sustained, as in any other 
demand upon the individual for a portion of his property.” 
That case cannot be held to support the views of the Supreme' 
Court of Missouri, for that court in this case held in substance 
that, under legislative authority, property fronting on a public 
street could all be taken to pay the cost of improving the street, 
leaving nothing whatever to the owner, and that too without 
any notice and without any right in the owner, in any form, 
to show that the amount required to be paid exceeded not 
only any special benefits accruing to the property but even 
the value of the property assessed.

In Bauman v. Boss we had a case in which a special assess-
ment was made, under an act of Congress, imposing upon the 
lands benefited one half of the amount awarded by the court 
as damages for each highway or reservation, or part thereof, 
condemned and established under the act. The assessment was 
directed to be “ charged upon the lands benefited by the laying 
out and opening of such highway or reservation or part thereof,” 
and the jury was directed “to ascertain and determine what 
property is thereby benefited.” The same act directed the jury 
to assess against each parcel which it found to be so benefited 
its proportional part of the sum assessed, provided that as to 
any tract, part of which only had been taken, due allowance 
should be made for the amount, if any, “ which shall have 
been deducted from the value of the part taken on account of 
the benefit to the remainder of the tract.” In such a case, the 
owner of the property being given full right to be heard before 
an authorized tribunal upon the question of special benefits, no 
question could arise such as is presented in the present one.

In Parsons v. District of Columbia the question was as to 
the validity of an act of Congress which provided for estab-
lishing, in this District, “ a comprehensive system, regulating 
the supply of water and the erection and maintenance of res 
ervoirs and water mains.” It was provided that assessments
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levied for water mains should be at the rate of $1.25 per linear 
foot against all lots or land abutting upon the street, road or 
alley in which a water main is laid. This court, among other 
things, said: “ Another complaint urged is that the assessment 
exceeded the actual cost of the work, and this is supposed to be 
shown by the fact that the expense of putting down this par-
ticular main was less than the amount raised by the assess-
ment. But this objection overlooks the fact that the laying of 
this main was part of the water system, and that the assessment 
prescribed was not merely to put down the pipes, but to raise 
a fund to keep the system in efficient repair. The moneys raised 
beyond the expense of laying the pipes are not paid into the gen-
eral treasury of the District, but are set aside to maintain and 
repair the system” But the court took care to add, “ and there 
is no such disproportion between the amount assessed and the 
actual cost as to show any abuse of legislative power.” The 
words thus added are significant, and if they had not been 
added the opinion would not have passed without dissent. 
The words referred to justify the conclusion that if there had 
been an abuse of legislative power; if the amount assessed 
had been substantially or materially in excess of the cost of 
the work or of the value of the property assessed, or of the 
special benefits received, the owners of the abutting property 
Tnight justly have complained of a violation of their consti-
tutional rights.

The court, in its opinion, quotes certain passages from Cooley’s 
Treatise on Taxation, in which the author refers to the different 
inodes in which the cost of local public work may be met, namely: 
(1) a general tax to cover the major part of the cost, the smaller 
portion to be levied upon the estates specially benefited; (2). a 
tax on the land specially benefited to meet the major part of 
t e cost, the smaller part to be paid by the general public; and 
(3) a tax for the whole cost on the lands in the immediate vi-
cinity of the work. In respect of each of these methods the 
C®urt cites these words of Cooley : “ In a constitutional point 
o view, either of these methods is admissible, and one may 
sometimes be just and another at other times. In other cases 
i may be deemed reasonable to make the whole cost a general
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charge, and levy no special assessment whatever. The question 
is legislative, and like all legislative questions, may be decided 
erroneously ; but it is reasonable to expect that, with such lati-
tude of choice, the tax will be more just and equal, than it would 
be were the legislature required to levy it by one inflexible and 
arbitrary rule.” Cooley on Taxation, 447, c. 20, § 5; Cooley on 
Taxation, 2d ed. 637, § 5.

But in the same chapter from which the above extract was 
made the author discusses fully the underlying principles of spe-
cial assessments, saying: “ Special assessments are a peculiar 
species of taxation, standing apart from the general burdens im-
posed for state and municipal purposes, and governed by prin-
ciples that do not apply generally. The general levy of taxes 
is understood to exact contributions in return for the general 
benefits of government, and it promises nothing to the persons 
taxed beyond what may be anticipated from an administration 
of the laws for individual protection and the general public good. 
Special assessments, on the other hand, are made upon the as-
sumption that a portion of the community is to be specially and 
peculiarly benefited in the enhancement of the value of property 
peculiarly situated as regards a contemplated expenditure of pub-
lic funds; and, in addition to the general levy, they demand 
that special contributions, in consideration of the special benefit, 
shall be made by the person receiving it. The justice of de-
manding the special contribution is supposed to be evident in 
the fact that the persons who are to make it, while they are 
made to bear the cost of a public work, are at the same time to 
suffer no pecuniary loss thereby, their property being increased 
in value by the expenditure to an amount at least equal to the 
sum they are required to pay. This is the idea that underlies 
all these levies.” Cooley on Taxation, 416, c. 20, § 1; Cooley on 
Taxation, 2d ed. 606, § 1. To this we may add the declaration 
of the author when, speaking for the Supreme Court of Michigan 
in Thomas v. Gain, 35 Mich, 155,162, he said: “ It is generally 
agreed that an assessment levied without regard to actual or prob-
able benefits is unlawful as constituting an attempt to appropriate 
private property to public use.”

The court overruled other passages in the same chapter of
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Cooley’s Treatise on Taxation. Referring to the rule of assess-
ment by the front foot upon property abutting on a local improve-
ment, where no taxing district has been established over which 
the cost could be distributed by some standard of benefit, actual 
or presumptive, Cooley says: “ But it has been denied, on what 
seems the most conclusive grounds, that this is permissible. It is 
not legitimate taxation because it is lacking in one of its indispen-
sable elements. It considers each lot by itself, compelling each 
to bear the burden of the improvement in front of it, without ref-
erence to any contribution to be made to the improvement by 
any other property, and it is consequently without any appor-
tionment. From accidental circumstances, the major part of 
the cost of an important public work may be expended in front 
of a single lot; those circumstances not at all contributing to 
make the improvement more valuable to the lot thus specially 
burdened, perhaps even having the opposite consequence. But 
whatever might be the result in particular cases, the fatal vice 
in the system is that it provides no taxing districts whatever. 
It is as arbitrary in principle, and would sometimes be as un-
equal in operation, as a regulation that a town from which a 
state officer chanced to be chosen should pay his salary, or that 
that locality in which the standing army, or any portion of it, 
should be stationed for the time being should be charged with 
its support. If one is legitimate taxation the other would be. 
In sidewalk cases a regulation of the kind has been held admis-
sible, but it has been justified as a regulation of police, and is 
not supported on the taxing power exclusively. As has been 
well said, to compel individuals to contribute money or prop-
erty to the use of the public, without reference to any common 
ratio, and without requiring the sum paid by one piece or kind 
o property, or by one person, to bear any relation whatever 
o t at paid by another, is to lay a forced contribution, not a 
ax, within the sense of those terms as applied to the exercise of 

powers by any enlightened or responsible government.” Cooley 
011 axation, 453 c. 20, § 53; Cooley on Taxation, 2d ed. 646, 647.

e author also says what I do not find in the opinion of the 
court m this case: “ There can be no justification for any pro- 

mg which charges the land with an assessment greater than
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the, benefit j it is a plain case of appropriating private property 
to public use without compensation.” Cooley on Taxation, 2d ed. 
661.

The court also cites from Dillon’s Treatise on Municipal Cor-
porations certain passages to the effect that whether the ex-
pense of making local improvements “ shall be paid out of the 
general treasury, or be assessed upon the abutting or other prop-
erty specially benefited, and if in the latter mode, whether the 
assessment shall be upon all property found to be benefited, or 
alone upon the abuttees, according to frontage or according to 
the area of their lots, is according to the present weight of au-
thority considered to be a question of legislative expediency.” 
2 Dillon, Mun. Corp. 4th ed. p. 912, § 752. These views need 
not be controverted in this case, and of their soundness I have 
no doubt when we are ascertaining the general rule to be ap-
plied in the particular classes of cases referred to by the author. 
But the above quotation from Dillon by no means indicates his 
opinion as to the application of the general rule announced by 
him. In the same chapter from which the court quotes, I find 
the following principles announced by the author as deduced 
from an extended reference to numerous adjudged cases: “ Spe-
cial benefits to the property assessed, that is, benefits received 
by it in addition to those received by the community at large, is 
the true and only just foundation upon which local assessments 
can rest; and to the extent of special benefits it is everywhere 
admitted that the legislature may authorize local taxes or as-
sessments to be made.” ‘Again : “ When not restrained by the 
constitution of the particular State, the legislature has a dis-
cretion, commensurate with the broad domain of legislative 
power, in making provisions for ascertaining what property is 
specially benefited and how the benefits shall be apportioned. 
This proposition, as stated, is nowhere denied ; but the adjudged 
cases do not agree upon the extent of legislative power. The 
courts which have followed the doctrine of the leading case in 
New York, People v. Brooklyn, 4 N. Y. 419, have asserted that 
the authority of the legislature in this regard is quite without 
limits; but the decided tendency of the later decisions, including 
those of the courts of New Jersey, Michigan and Pennsylvania,
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is to hold that the legislative power is not unlimited, and that 
these assessments must be apportioned by some rule capable of 
producing reasonable equality, and that provisions of such a 
nature as to make it legally impossible that the burden can be 
apportioned with proximate equality are arbitrary exactions 
and not an exercise of legislative authority.” 2 Dillon, Mun. 
Corp. 4th ed. p. 934, § 761. Further, the author says: “ Whether 
it is competent for the legislature to declare that no part of the 
expense of a local improvement of a public nature shall be 
borne by a general tax, and that the whole- of it shall be as-
sessed upon the abutting property and other property in the 
vicinity of the improvements, thus for itself conclusively deter-
mining, not only that such property is specially benefited, but 
that it is thus benefited to the extent of the cost of the improve-
ment, and then to provide for the apportionment of the amount 
by an estimate to be made by designated boards or officers, or 
by frontage or superficial area, is a question upon which the 
courts are not agreed. Almost all of the earlier cases asserted 
that the legislative discretion in the apportionment of public 
burdens extended this far, and such legislation is still upheld in 
most of the States. But since the period when express provi-
sions have been made in many of the state constitutions requir-
ing uniformity and equality of taxation, several courts of great 
respectability, either by force of this requirement or in the spirit 
of it, and perceiving that special benefits actually received by 
each parcel of contributing property, was the only principle upon 
which such assessments can justly rest, and that any other rule 
is unequal, oppressive and arbitrary, have denied the unlimited 
scope of legislative discretion and power, and asserted what 
must upon principle be regarded as the just and reasonable doc-
trine, that the cost of a local improvement can be assessed upon 
particular property only to the extent that it is specially and pe-
culiarly benefited j and since the excess beyond that is a benefit 
to the municipality at large, it must be borne by the general 
treasury.” 2 Dillon, Mun. Corp. 4th ed. p. 935, § 761.

I agree with the court in saying that Cooley and Dillon are 
text writers of high authority for learning and accuracy. But 

cannot agree that the extracts from their treatises found in
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its opinion correctly or fully state their views upon the partic-
ular question now before us.

The declaration by the court that the decision in Norwood 
n . Baker was placed upon the ground that the burdens imposed 
upon Mrs. Baker’s property amounted to confiscation is, I sub-
mit, an inadequate view of t>ur decision. The word “confis-
cation ” is not to be found in the opinion in that case. The 
affirmance of the judgment in that case was upon the sole 
ground that the assessment was made under a rule that abso-
lutely excluded any inquiry as to special benefits. Such a rule 
was held to be void because it rested upon the theory that to 
meet the cost of opening a street private property could be spe-
cially assessed for an amount in substantial excess of special 
benefits accruing to it from the improvement made in the in-
terest of the general public.

If it may be inferred from what is said in the opinion of the 
court in this case that a special assessment resulting in the con-
fiscation of the entire property assessed might not be sustained, 
I have to say that manifestly confiscation does occur when the 
property specially assessed is all taken to meet the cost of a 
public improvement supposed to be specially beneficial to the 
owner. So if the property is assessed beyond the special bene-
fits accruing, there is confiscation to the extent of such excess. 
But if confiscation, in any form, will not be tolerated, what be-
comes of the broad declarations in the opinions in some of the 
cited cases to the effect that the legislature may prescribe 
the extent to which private property is specifically benefited 
by a local public improvement, and that its action in that re-
spect cannot be questioned by the owner of the property assessed 
even if it appeared that the amount assessed exceeded the spe-
cial benefits, or even if it appeared that the cost of the improve-
ment exceeded the value of the property assessed ? Are we to 
understand from the interpretation now placed upon the deci-
sion in Norwood v. Baker that the courts may, for the pro-
tection of the property owner, interfere when a legislative 
determination amounts to confiscation, pure and simple, but 
that they cannot interfere when the amount assessed is in sub-
stantial excess of the benefits received ?
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In my judgment, some of the cases referred to in the opinion 
of the court contain general declarations as to the powers of 
the legislature in the matter of special assessments which went 
far beyond what was necessary to be said in order to dispose 
of the respective cases. Those declarations, literally inter-
preted, seem to recognize the legislature in this country as 
possessing absolute, arbitrary power in the matter of special 
assessments imposed to meet the cost of a public improvement 
—indeed, all the power, in the matter of taxation, that belongs 
to the Parliament of Great Britain. The opinions in some of 
these cases recall the wise observations of Chief Justice Mar-
shall, when, speaking for this court, he said: “ It is a maxim 
not to be disregarded that general expressions, in every opinion, 
are to be taken in connection with the case in which those ex-
pressions are used. If they go beyond the case, they may be 
respected, but ought not to control the judgment in a subse-
quent suit when the very point is presented for decision. The 
reason for the maxim is obvious. The question actually before 
the court is investigated with care, and considered in its full 
extent. Other principles which may serve to illustrate it are 
considered in their relation to the case to be decided, but their 
possible bearing on all other cases is seldom completely inves-
tigated.” Cohens n . Virginia, 6 Wheat. 264, 399. We live 
under a Constitution which is the supreme law of the land. It 
enumerates the powers of government, and prescribes limita-
tions and restrictions upon legislative authority as to the prop-
erty of citizens. Some of these limitations and restrictions 
apply equally to the Congress of the United States and to the 
legislatures of the States. If it be true that the only ground 
upon which a special assessment can be legally imposed upon 
particular private property to meet the cost of a public improve-
ment is that such property receives, or may reasonably be held 
o receive, special benefits not shared by the general public— 

and no one, I take it, will dispute the soundness of that princi- 
p e and if it be truw that the property cannot be made to bear 
a proportion of such costs in substantial excess of special bene- 
. ’ necessar'ly follows that the owner of the property is en- 
1 e to protection against any legislative rule or requirement
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that puts upon his property a burden greater than can be law-
fully imposed upon it. How can he obtain such protection 
except through the courts ? To say that he cannot do so is to 
say that the legislature possesses an absolute unlimited power 
over rights of property which is inconsistent with the supreme 
law of the land. Is it to become a canon of constitutional con-
struction that the courts may interfere when the legislature 
authorizes a special assessment that will amount to the confis-
cation of the entire property assessed, but will not interfere 
when the confiscation is only to a limited, although a material, 
extent ? In other words, is there to be a difference, so far as 
the powers of the courts are concerned, between confiscation, 
under the guise of taxation, of the entire property of the citi-
zen and confiscation of only a part of it ?

I have spoken of special assessments where the amount as-
sessed was in substantial excess of special benefits. The words 
“ substantial excess ” have been used because, in the language 
of this court in Norwood v. Baker, already cited, exact equality 
of taxation is not always attainable, and for that reason the 
excess of cost over special benefits, unless it be of a substantial 
character, ought not to be regarded by a court of equity when 
its aid is invoked to restrain the enforcement of a special assess-
ment. I do not doubt—indeed, the opinion in Norwood v. 
Baker concedes—that the legislature has a wide discretion in 
cases of special assessments to meet the cost of improving or 
opening public highways. But I deny that the owner of abutt-
ing property can be precluded from showing that the amount 
assessed upon him is in substantial excess of special benefits accru-
ing to his property. To the extent of such excess the burden 
should be borne by the community for whose benefit the improve-
ment is made. I entirely concur in the views of Church, C. J., as 
expressed in Guest v. Brooklyn, 69 N. Y. 506. He said: “The 
right to make a public street is based upon public necessity, and 
the public should pay for it. To force an expensive improve-
ment [against the consent of the owners, or a majority of them] 
upon a few property owners against their consent, and compel 
them to pay the entire expense, under the delusive pretense of 
a corresponding specific benefit conferred upon their property,
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is a species of despotism that ought not to be perpetuated under 
a government which claims to protect property equally with 
life and liberty. Besides its manifest injustice, it deprives the 
citizen practically of the principal protection [aside from con-
stitutional restraints] against unjust taxation, viz., the respon-
sibility of the representative for his acts to his constituents. 
As respects general taxation where all are equally affected, 
this operates, but it has no beneficial application in preventing 
local taxation for public improvements. The majority are 
never backward in consenting to, or even demanding, improve-
ments which they may enjoy without expense to themselves.” 
2 Dillon’s Mun. Corp. 934, 4th ed. note 1.

At the same time this case was determined the court an-
nounced its judgment in Wight v. Davidson, on appeal from 
the Court of Appeals of the District of Columbia. In its opin-
ion in that case it makes some reference to Norwood v. Baker 
to which it is appropriate to refer in this opinion. The court, 
in Wight v. Davidson, says: “ There [in Norwood v. Baker 
the question was as to the validity of a village ordinance, which 
imposed the entire cost and expenses of opening a street, irre-
spective of the question whether the property was benefited by 
the opening of the street. The legislature of the State had not 
defined or designated the abutting property as benefited by the 
improvement, nor had the village authorities made any inquiry 
into the question of benefits. There having been no legislative 
determination as to what lands were benefited, no inquiry in-
stituted by the village councils, and no opportunity afforded to 
the abutting owner to be heard on that subject, this court held 
that the exaction from the owner of private property of the 
cost of a public improvement in substantial excess of the special 
benefits accruing to him is, to the extent of such excess, a taking, 
under the guise of taxation, of private property for public use 
without compensation, and accordingly affirmed the decree of 
the Circuit Court of the United States, which, while preventing 

enf°rcement °f the particular assessment in question, left 
t e village free to make a new assessment upon the plaintiff’s 
a utting property for so much of the expense of opening the 
s reet as would be found, upon due and proper inquiry, to be
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equal to the special benefits accruing to the property.” This 
language implies that the assessment in Norwood v. Baker, was 
without legislative sanction and hence the judgment rendered 
by this court; wrhereas, it distinctly and unmistakably appears 
from the opinion in that case that what the village of Norwood 
did was under a legislative enactment authorizing it to open 
the street there in question and assess the cost upon the abutt-
ing property, according to its frontage, without regard to special 
benefits, and without any inquiry upon that subject. And it 
was because and only because of this rule established by the 
legislature that the court held the assessment invalid. I sub-
mit that this case Cannot be distinguished from Norwood v. 
Baker upon the ground that the village of Norwood proceeded 
without legislative sanction.

In my opinion the judgment in the present case should be 
reversed upon the ground that the assessment in question was 
made under a statutory rule excluding ail inquiry as to special 
benefits and requiring the property abutting on the avenue in 
question to meet the entire cost of paving it, even if such cost 
was in substantial excess of the special benefits accruing to it; 
leaving Kansas City to obtain authority to make a new assess-
ment upon the abutting property for so much of the cost of 
paving as may be found upon due inquiry to be not in excess 
of the special benefits accruing to such property. Any other 
judgment will, I think, involve a grave departure from the 
principles that protect private property against arbitrary legis-
lative power exerted under the guise of taxation.
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APPEAL FROM THE COURT OF APPEALS OF THE DISTRICT OF COLUMBIA.

No. 283. Argued October 26, 29,1900.—Decided April 29, 1901.

A constitutional right against unjust taxation is given for the protection 
of private property, but it may be waived by those affected, who consent 
to such action to their property as would otherwise be invalid.

It was within the power of Congress, by the act of March 3, 1899, c. 431, 
30 Stat. 1344, to extend S Street in the District of Columbia, to order the 
opening and extension of the streets in question, and to direct the Com-
missioners of the District to institute and conduct proceedings in the 
Supreme Court of the District to condemn the necessary land; and it was 
also competent for Congress, in said act, to provide that, of the amount 
found due and awarded as damages for and in respect of the land con-
demned for the opening of said streets, not less than one half thereof 
should be assessed by the jury in said proceedings against the pieces and 
parcels of ground situate and lying on each side of the extension of said 
streets and also on all or any adjacent pieces or parcels of land which 
will be benefited by the opening of said streets as provided for in said 
act; and that the sums to be assessed against each lot or piece or parcel 
of ground should be determined and designated by the jury, and that, in 
determining what amount should be assessed against any particular piece 
or parcel of ground, the jury should take into consideration the situation 
of said lots, and the benefits that they might severally receive from the 
opening of said streets.

The order of publication gave due notice of the filing of the petition in this 
case, and an opportunity to all persons interested to show cause why the 
prayer of the petition should not be granted; and operated as a notice to 
all concerned of the pending appointment of a jury, and that proceedings 
would be had under the act of Congress.

The act of March 3, 1899, was a valid act, and the proceedings thereunder 
were regular and constituted due process of law.

The Court of Appeals, in regarding the decision in Norwood v. Baker, 172 
U. S. 269, as overruling previous decisions of this court in respect to 
Congressional legislation as to public local improvements in the District 
of Columbia is overruled.

Congress , by an act approved March 3,1899, entitled “ An 
act to extend S street in the District of Columbia, and for other 
purposes,” 30 Stat. 1344, c. 431, enacted as follows:

“ Section  1. That within thirty days from the passage of this



372 OCTOBER TERM, 1900.

Statement of the Case.

act the Commissioners of the District of Columbia be and they 
are hereby authorized and directed to institute by a petition in 
the Supreme Court of the District of Columbia, sitting as a Dis-
trict Court, a proceeding to condemn the land necessary to open 
and extend S, Twenty-second and Decatur streets through lots 
forty-one and forty-two of Phelps and Tuttle’s subdivision of 
Connecticut Avenue Heights, part of Widow’s Mite: Provided, 
That the owners of the ‘ Kall ’ tract dedicate the land in said 
tract contained within the lines of said street: And provided 
further, That of the amount found due and awarded as damages 
for and in respect of the land condemned under this section for 
the opening of said streets, not less than one half thereof shall 
be assessed by the jury in said proceedings against the pieces 
and parcels of ground situate and lying on each side of the ex-
tension of said streets, and also on all or any adjacent pieces or 
parcels of land which will be benefited by the opening of said 
streets as herein provided.”

* * * * * * * *
“ Sec . 5. That the proceedings for the condemnation of said 

lands shall be under and according to the provisions of chapter 11 
of the Revised Statutes of the United States relating to the Dis-
trict of Columbia, which provide for the condemnation of land 
in said District for public highways.”

“ Sec . 7. That the sums to be assessed against each lot and 
piece and parcel of ground shall be determined and designated 
by the jury, and in determining what amount shall be assessed 
against any particular piece or parcel of ground, the jury shall 
take into consideration the situation of said lots, and the benefits 
that they may severally receive from the opening of said streets.

On March 31, 1899, the Commissioners filed a petition in the 
Supreme Court of the District, alleging that the owners of the 
Kall tract had dedicated to the District of Columbia, for high-
way purposes, the land in said tract contained within the lines 
of S, Twenty-second and Decatur streets; that a map of the 
proposed extension of said streets, showing the number and des-
ignation of lots affected, the names of the owners thereof, and 
the areas of land required for the extension, had been prepared 
and a copy thereof annexed to the petition; and praying the



WIGHT v. DAVIDSON. 373

Statement of the Case.

court to direct the marshal of the District to summon a jury to 
be and appear on the premises on a day specified, to assess the 
damages, if any, which each owner of land through which said 
streets were proposed to be extended, might sustain by reason 
thereof, and that such other and further orders might be made 
and proceedings had as were contemplated by the said act of 
Congress and by chapter 11 of the Revised Statutes of the 
United States, relating to the District of Columbia, to the end 
that a permanent right of way for the public over said lands 
might be obtained and secured for the extension of said streets.

On April 3, 1899, an order of publication was made by the 
court directing all persons interested in the proceedings to ap-
pear in the court on or before the 22d day of April, 1899, and 
show cause, if any they have, why the prayer of said petition 
should not be granted, and that a copy of the order should be 
published in the Washington Post and the Washington Times 
newspapers at least six times and in the Washington Law Re-
porter once before the said 22d day of April, 1899.

On July 21, 1899, it was ordered by the court that, whereas 
notice by advertisement had been duly published, a jury should 
be summoned to be and appear upon the premises to assess the 
damages, if any, which each owner of land may sustain by reason 
of the condemnation of the land necessary to open and extend 
said streets, as prayed in said petition, and directing that of the 
amount due and awarded as damages by said jury in respect of 
the land condemned for the opening of said streets not less than 
one half thereof should be assessed by said jury against the 
pieces and parcels of ground situated and lying on each side of 
the extension of said streets, and also on all or any adjacent pieces 
or parcels of land which would be benefited by the opening of 
said streets; and to further proceed in accordance with the act 
of Congress approved March 3, 1899.

On August 30, 1899, there was filed in the Supreme Court of 
t e District a return or report by the marshal, setting forth the 
appointment and qualification of the jurors, and a statement of 
t e proceedings of said jury in taking testimony and hearing 
arguments of counsel. With the report of the marshal there 
Was also filed a verdict in writing by the jury in the following
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“ In the Supreme Court of the District of Columbia, holding 
a District Court for said District.

“ In re extension of S, Twenty-second and Decatur streets. 
—No. 549.

“We, the jury in the above-entitled cause, hereby find the 
following verdict and award of damages for and in respect of 
the land condemned and taken necessary to open and extend 
S, Twenty-second and Decatur streets through lots forty-one 
and forty-two of Phelps and Tuttle’s subdivision of Connecticut 
Avenue Heights, part of Widow’s Mite, as shown on the plat 
or map filed with the petition in this cause, as set forth in 
schedule 1, hereto annexed as part hereof; and we, the jury 
aforesaid, in accordance with the act of Congress, approved 
March 3,1899, for the extension of said streets, do hereby assess 
the sum of $26,000, being not less than one half of the damages 
so, as aforesaid, awarded in schedule 1 against the pieces and 
parcels of land situate and lying on each side of the extension 
of said streets, and also on adjacent pieces or parcels of land 
which we find will be benefited by the extension of said streets, 
as set forth in schedule 2, hereto annexed as part hereof.”

By schedule 1, annexed to the award, it appears that the jury 
awarded to the owners of parts of lots 41 and 42 of Phelps and 
Tuttle’s subdivision of Widow’s Mite, as damages for land with-
in the lines of S and Twenty-second streets extended, the sum of 
$36,000, and to the owners of part of lot 41, included in the 
lines of Decatur place extended, the sum of $16,000.

By schedule 2 it is shown that the jury apportioned one half 
of said damages among the owners of pieces or parcels of land 
benefited, and that among those found to be benefited were the 
owners of the Kall tract, and against whose lands there were 
assessed various sums amounting, in the aggregate, to $14,000.

On September 19, 1899, the Supreme Court of the District 
entered an order confirming the award and assessment, unless 
cause to the contrary should be shown on or before the 4th day 
of October, 1899, and directing that a copy of said order 
should be published once in the Washington Law Reporter 
and twice in the Evening Star before that date; and further 
ordering that the marshal should serve a copy of the order per-
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sonally on all the owners of land condemned and all the owners 
of land assessed in said verdict, with one half of the damages 
awarded therein, who might be found within the District of Co-
lumbia, and if not found therein, then by mailing a copy there-
of to the place of abode or last known place of residence of each 
owner or owners.

On September 29, 1899, the marshal returned that he had 
served a copy of the order personally on, among others, the ap-
pellees, and had mailed copies to such parties as resided without 
the District.

On October 4, 1899, the appellees filed exceptions to the con-
firmation of the award and finding of the jury, as to the owners 
of the tract of land known in the proceedings as the Kall tract. 
The exceptions were as follows:

“ First. Said award of damages and finding of the jury is not 
warranted by the statute under which these proceedings are had 
and taken, and by a proper construction thereof no damage can 
be assessed against said tract of land, or any part thereof, or 
these respondents as owners of said land.

“ Second. Because said act is unconstitutional and void, in 
that it contains no provision for notifying the owners of prop-
erty to be assessed in advance of said assessment, nor at any 
time pending the consideration of the cause by the jury, nor is 
any mode designated by the statute by which the objections of 
the owners whose land is sought to be charged with benefits can 
be properly heard or considered, or by which any objection 
they may have to such assessment might be made effective, 
and for other vices and defects apparent on the face of the 
statute.

“ Third. Because the statute under which said assessment is 
made is a statute relating to a condemnation of land solely, and 
contains no provision touching the assessment of benefits, and 
was not intended to provide for such assessment.

Fourth. Because the statute authorizing the extension of 
said streets, and the condemnation of land therefor, and the as-
sessment of benefits, is, when taken in connection with the stat-
ute under which the condemnation proceedings were to be con-

noted, inconsistent and incapable of enforcement as to the
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assessment of benefits against property forming no part of that 
sought to be condemned.

“ Fifth. Because the description of the property sought to be 
charged with the assessment of benefits is inaccurate, insuffi-
cient and defective.

“ Sixth. Because said award of damages and finding of the 
jury in that behalf are excessive, unjust and unreasonable.

“ These respondents therefore, each and severally, request 
and demand said award and finding to be set aside, and that a 
new jury be impanelled in accordance with the provisions of 
the statute in such case made and provided.”

On November 18, 1899, after argument, the exceptions were 
overruled, and the verdict, award and assessment were in all re-
spects confirmed. Thereupon the cause was taken on appeal 
to the Court of Appeals of the District of Columbia. On 
April 25, 1900, the order and decree of the Supreme Court of 
the District were reversed by the said Court of Appeals, and 
the cause was remanded to the Supreme Court of the District, 
with directions to vacate such order or decree and for such other 
proceedings therein, if any, as might be proper and not incon-
sistent with the opinion of the Court of Appeals. 16 D. C. 
App. 371. An appeal was thereupon allowed to this court.

J/?. Clarence A. Brandenburg and JZr. Andrew B. Duvall 
for appellants.

H£r. B. F. Leighton for appellees.

Mr . Justi ce  Shiras , after stating the case, delivered the 
opinion of the court.

This is an appeal from a decree of the Court of Appeals of 
the District of Columbia reversing an order or decree of the 
Supreme Court of the District confirming an assessment upon 
lands of the appellees for alleged benefits accruing from the 
opening of certain streets adjoining such lands, and presents 
for determination the constitutionality of an act of Congress, 
approved March 3, 1899, under which the assessment com-
plained of was made.
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It may well be doubted whether the appellees are in a posi-
tion to question the validity of the statute. They are the own-
ers of the “ Kall ” tract mentioned in the first section of the 
act, and with respect to which it was made a condition that 
the owners should dedicate the land in said tract contained 
within the lines of the streets to be extended; and, it appears 
by the record, that, in order to procure the desired action of 
the Commissioners, they did dedicate to the District of Colum-
bia for highway purposes the land in said tract contained 
within the lines of S, Twenty-second and Decatur streets.

Prior to the filing of the petition of the Commissioners, the 
authorities of the District had taken no steps towards the con-
templated extension of these streets. In fact, under the act 
they had no power to do so. The power was called into action 
by the dedication of the Kall tract. By such dedication the 
appellees put the act into operation, and voluntarily subjected 
themselves to its provisions,, including the mode of assessment. 
The constitutional right against unjust taxation is given for the 
protection of private property, and may be waived by those 
affected who consent to such action to their property as would 
otherwise be invalid.

“ Under some circumstances, a party who is illegally assessed 
may be held to have waived all right to a remedy by a course 
of conduct which renders it unjust and inequitable to others 
that he should be allowed to complain of the illegality. Such 
a case would exist if one should ask for and encourage the levy 
of the tax of which he subsequently complains; and some of 
the cases go far in the direction of holding that a mere failure 
to give notice of objections to one who, with the knowledge of 
the person taxed, as contractor or otherwise, is expending money 
in reliance upon payment from the taxes, may have the same 
effect.” Cooley on Taxation, 573 ; Tagh v. Adams, 10 Cush. 
252; Bidwell v. City of Pittsburgh, 85 Penn. St. 412; Lafay-
ette v. Fowler, 34 Ind. 140; Shutte v. Thompson, 15 Wall. 151, 
159.

However, as we learn from this record that there are others 
than the appellees concerned in the question of the validity of 
the act of Congress, and as the decision of the Court of Appeals,
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by declaring the act void as to the appellees, operates to defeat 
or suspend proceedings under it, and under other existing acts 
of Congress in similar terms, respecting public improvements 
in the District, we prefer to pass by the question whether the 
appellees are estopped by having made the dedication imposed 
as a condition precedent to the opening of the streets, and to 
place our decision upon the question discussed by the Court of 
Appeals and which controlled its decision, namely, that of the 
constitutionality of the act of Congress under which the pro-
ceedings were had. •

The principal objections urged against the validity of the act 
are, first, because, as is alleged, it arbitrarily fixes the amount 
of benefits to be assessed upon the property, irrespective of the 
amount of benefits actually received or conferred upon the land 
assessed, by the opening of the streets; and, second, because it 
contains no provision for notifying the owners of the property 
to be assessed, in advance of such assessment, or at any time 
pending the consideration of the cause by the jury.

In Bauman v. Boss, 167 U. S. 548, on appeal from the Court 
of Appeals of the District of Columbia, it was held that Con-
gress may direct that, when part of a parcel of land is appro-
priated to the public use for a highway in the District of 
Columbia, the tribunal vested by law with the duty of assess-
ing the compensation or damages due to the owner, whether 
for the value of the part taken, or for any injury to the rest, 
shall take into consideration, by way of lessening the whole or 
either part of the sum due him, any special and direct benefits, 
capable of present estimate and reasonable computation, caused 
by the establishment of the highway to the part not taken, 
that the estimate of the just compensation for property taken 
for the public use, under the right of eminent domain, is not 
required to be made by a jury, but may be entrusted to com-
missioners appointed by a court, or to an inquest consisting of 
more or fewer men than an ordinary jury; that Congress, in 
the exercise of the right of taxation in the District of Colum-
bia, may direct that half of the amount of the compensation or 
damages awarded to the owners of lands appropriated to the 
public use for a highway shall be assessed and charged upon
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the District of Columbia, and the other half upon the lands 
benefited thereby within the District, in proportion to the ben-
efit; and may commit the ascertainment of the lands to be 
assessed, and the apportionment of the benefits among them, 
to the same tribunal which assesses the compensation or dam-
ages; that if the legislature, in taxing lands benefited by a 
highway, or other public improvement, makes provision for 
notice, by publication or otherwise, to each owner of land, and 
for hearing him, at some stage of the proceedings, upon the 
question what proportion of the tax shall be assessed upon his 
land, his property is not taken without due process of law.

In the opinion of the court in that case, delivered by Mr. 
Justice Gray, it was said that the provisions of the statute 
under consideration, which regulated the assessment of darii- 
ages, are to be referred, not to the right of eminent domain, 
but to the right of taxation, and that the legislature, in the 
exercise of the right of taxation, has the authority to direct the 
whole, or such part as it may prescribe, of the expense of a 
public improvement, such as the establishing, the widening, the 
grading or the repair of a street, to be assessed upon the owners 
of lands benefited thereby; and that such authority has been 
repeatedly exercised in the District of Columbia by Congress, 
with the sanction of this court—citing Willard v. Presbury, 
14 Wall. 676; Mattingly v. District of Columbia, 97 U. S. 687; 
Shoemaker v. United States, 147 U. S. 282, 302. It was also 
said that the class of lands to be assessed for the purpose may 
be either determined by the legislature itself, by defining a 
territorial district, or by other designation; or it may be left 
by the legislature to the determination of commissioners, and 
be made to consist of such lands, and such only, as the commis-
sioners shall decide to be benefited; that the rule of apportion-
ment among the parcels of land benefited also rests within the 
discretion of the legislature, and may be directed to be in pro-
portion to the position, the frontage, the area or the market 
value of the lands, or in proportion to the benefits as estimated 
y commissioners—citing the cases hereinbefore mentioned.
By the act of June 17, 1890, c. 428, 26 Stat. 159, Congress 

enacted that the Commissioners of the District of Columbia
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shall have the power to lay water mains and water pipes and 
erect fire plugs and hydrants, whenever the same shall be, in 
their judgment, necessary for the public safety, comfort or 
health. By the act of August 11, 1894, c. 253, 28 Stat. 275, it 
was provided “ that hereafter assessments levied for laying 
water mains in the District of Columbia shall be at the rate of 
one dollar and twenty-five cents per linear front foot against 
all lots or lands abutting upon the street, road or alley in which 
a water main shall be laid.”

On October 5, 1895, Homer B. Parsons filed in the Supreme 
Court of the District of Columbia a petition against the District 
of Columbia and the Commissioners thereof, complaining, as 
illegal, of a certain charge or special assessment against land 
of the petitioner, as a water main tax or assessment for laying 
a water main in the street on which said land abuts. After a 
hearing upon the petition and return, the petition was dismissed. 
An appeal was taken to the Court of Appeals of the District of 
Columbia, where the judgment of the Supreme Court of the 
District was affirmed. The cause was then brought to this 
court, and by it the judgment of the Court of Appeals was af-
firmed. Parsons v. District of Columbia, 170 U. S. 45. The 
principal grounds of complaint were that the lot owner was 
given no opportunity to be heard upon the question of cost, or 
utility, or benefit of the work, or of the apportionment of the tax; 
that the assessment was made without any estimate of the cost 
of the work to be done, and without regard to the cost of the 
work or the value of the improvement, and not upon the basis 
or benefits to the property assessed.

This court held that the legislation in question was that of 
the United States, and must be considered in the light of the 
conclusions, so often announced, that the United States possess 
complete jurisdiction, both of a political and municipal nature, 
over the District of Columbia—citing Mattingly v. District of 
Columbia, 97 U. S. 687"; Gibbons v. District of Columbia, 116 
U. S. 404; Shoemaker v. United States, 147 U. S. 282; Bauman 
v. Boss, 167 U. S. 548; that when, by the act of August 11, 
1894, Congress enacted that thereafter assessments levied for 
laying water mains in the District of Columbia should be at the
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rate of one dollar and twenty-five cents per linear front foot 
against all lots or land abutting upon the street, road or alley 
in which a water main shall be laid, such act must be deemed 
conclusive alike of the question of the necessity of the work, 
and of the benefits as against abutting property; that to open 
such questions for review by the courts, on the petition of any 
and every property holder, would create endless confusion; that 
where the legislature has submitted these questions for inquiry 
to a commission, or to official persons to be appointed under 
municipal ordinances or regulations, the inquiry becomes in its 
nature judicial in such a sense that the property owner is en-
titled to a hearing, or to notice or an opportunity to be heard; 
that the function of the Commissioners, under the act, was not 
to make assessments upon abutting properties, nor to give no-
tice to the property owners of such assessments, but to deter-
mine the question of the propriety and necessity of laying water 
mains and pipes, and of erecting fire plugs and hydrants, and 
that their bona fide exercise of such a power cannot be reviewed 
by the courts.

If, then, the reasoning and conclusions of these cases are to 
be respected as establishing the law of the present case, it is 
plain that it was within the power of Congress, by the act of 
March 3,1899, to order the opening and extension of the streets 
in question, and to direct the Commissioners of the District to 
institute and conduct proceedings in the Supreme Court of the 
District to condemn the necessary land; and it was also com-
petent for Congress, in said act, to provide that, of the amount 
found due and awarded as damages for and in respect of the 
land condemned for the opening of said streets, not less than 
one half thereof should be assessed by the jury in said proceed-
ings against the pieces and parcels of ground situate and lying 
on each side of the extension of said streets, and also on all or 
any adjacent pieces or parcels of land which will be benefited 
by the opening of said streets as provided for in the said act, 
and that the sums to be assessed against each lot or piece or 
parcel of ground should be determined and designated by the 
jury, and that, in determining what amount should be assessed 
against any particular piece or parcel of ground, the jury should
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take into consideration the situation of said lots and the benefits 
that they might severally receive from the opening of said 
streets.

It is also established by those authorities that, in proceedings 
of this nature, notice by publication is sufficient; and it accord-
ingly follows that the order of publication, in the newspapers 
named, by the Supreme Court of the District gave due notice 
of the filing of the petition and an opportunity to all persons 
interested to show cause, if any they had, why the prayer of 
the petition should not be granted. Such notice also must be 
held to have operated as a notice to all concerned of the pend-
ing appointment of a jury, and that proceedings under the act 
of Congress would subsequently be had. This gave an oppor-
tunity for interested parties to attend the meetings of the jury, 
to adduce evidence, and be heard by counsel. The return of 
the marshal shows that some, at least, of the property owners 
appeared before the jury, produced witnesses, and were heard 
by counsel. If the appellees did not avail themselves of these 
opportunities, the court and jury, proceeding according to law, 
were not to blame.

The record shows that, on September 19, 1899, the court 
passed an order nisi confirming the verdict, award and assess-
ment of benefits, unless cause to the contrary should be shown 
on or before the 4th day of the following month, and directing 
service of a copy of the order nisi on the owners of the land 
condemned and on the owners of the land assessed in said ver-
dict. It also appears that the appellees were served with this 
copy, and that they accordingly filed exceptions to the finding 
of the jury and to the confirmation of the award, on October 4, 
1899.

On the 18th of November, 1899, after hearing, the Supreme 
Court of the District passed a decree overruling the exceptions, 
and confirming the verdict of award and assessments made by 
the jury.

Upon the authorities heretofore cited it would therefore ap-
pear that the act of Congress of March 3, 1899, was a valid en-
actment, and that the proceedings thereunder were regular and 
constituted due process of law, unless reasons for a different
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conclusion can be found in the opinion of the Court of Appeals, 
which reversed* the decree of the Supreme Court of the District, 
and ordered the dismissal of the petition.

What, then, was the reasoning upon which the Court of Ap-
peals proceeded ? It was thus stated in the opinion:

“ The principal questions raised by the assignments of error 
are two, 1, that of the constitutionality of the act of Congress 
under which the proceedings have been had; and, 2, that of 
the sufficiency of the notice given to the appellants in respect 
of the assessments upon their property.

“1. With respect to the first of these questions, we think 
that it has been conclusively determined for us by the decision 
of the Supreme Court of the United States, in the case of Nor-
wood n . Baker, 172 U. S. 269.

“As we understand that decision, which undoubtedly has 
the effect of greatly qualifying the previous expressions of the 
same high tribunal upon the matter of special assessments, the 
limit of assessment on the private owner of property is the value 
of the special benefit which has accrued to him from the pub-
lic improvement adjacent to his property.”

But we think that the Court of Appeals has not correctly ap-
prised the decision in Norwood v. Baker, and that, on examin-
ation, that decision and the reasoning on which it is founded 
will not be found to be applicable to the case now before us.

That case came to this court on an appeal from the Circuit 
Court of the United States for the Southern District of Ohio, 
wherein it had been held that for a municipality of a State to con-
demn land for a street through the property of a single owner, 
and then assess back upon his abutting property the entire dam-
ages awarded, together with the costs and expenses of the con-
demnation proceedings, is to take private property without due 
process of law, contrary to the Fourteenth Amendment to the 
Constitution of the United States. Baker v. Norwood, 74 Fed. 
Rep. 997. In the opinion of this court it was said:

The plaintiff’s suit proceeded upon the ground, distinctly 
stated, that the assessment in question was in violation of the 
Fourteenth Amendment providing that no State shall deprive 
any person of property without due process of law, nor deny to
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any person within its jurisdiction the equal protection of the 
laws, as well as of the bill of rights of the constitution of Ohio.” 
Norwood v. Baker, 172 U. S. 269, 277.

It will, therefore, be perceived that there the court below and 
this court were dealing with a question arising under the Four-
teenth Amendment of the Constitution of the United States, 
which, in terms, operates only to control action of the States, 
and does not purport to extend to authority exercised by the 
Government of the United States.

In the present case is involved the constitutionality of an act 
of Congress regulating assessments on property in the District of 
Columbia, and in respect to which the jurisdiction of Congress, 
in matters municipal as well as political, is exclusive, and not 
controlled by the provisions of the Fourteenth Amendment. 
No doubt, in the exercise of such legislative powers, Congress is 
subject to the provisions of the Fifth Amendment to the Consti-
tution of the United States, which provide, among other things, 
that no person shall be deprived of life, liberty or property with-
out due process of law, nor shall private property be taken for 
public use without just compensation. But it by no means 
necessarily follows that a long and consistent construction put 
upon the Fifth Amendment, and maintaining the validity of 
the acts of Congress relating to public improvements within 
the District of Columbia, is to be deemed overruled by a deci-
sion concerning the operation of the Fourteenth Amendment as 
controlling state legislation.

However, we need not pursue this suggestion, because we 
think the Court of Appeals, in regarding the decision in Nor-
wood v. Baker as overruling our previous decisions in respect to 
Congressional legislation in respect to public local improvements 
in the District of Columbia, misconceived the meaning and effect 
of that decision. There the question was as to the validity of a 
village ordinance, which imposed the entire cost and expenses 
of opening a street, irrespective of the question whether the 
property was benefited by the opening of the street. The leg-
islature of the State had not defined or designated the abutting 
property as benefited by the improvement, nor had the village 
authorities made any inquiry into the question of benefits.
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There having been no legislative determination as to what lands 
were benefited, no inquiry instituted by the village councils, and 
no opportunity afforded to the abutting owner to be heard on 
that subject, this court held that the exaction from the owner 
of private property of the cost of a public improvement in sub-
stantial excess of the special benefits accruing to him is, to the 
extent of such excess, a taking, under the guise of taxation, 
of private property for public use without compensation, and 
accordingly affirmed the decree of the Circuit Court of the 
United States, which, while preventing the enforcement of 
the particular assessment in question, left the village free to 
make a new assessment upon the plaintiff’s abutting property 
for so much of the expense of opening the street as would be 
found, upon due and proper inquiry, to be equal to the special 
benefits accruing to the property.

That it was not intended by this decision to overrule Bauman 
v. Ross, and Parsons v. The District of Columbia is seen in the 
opinion, where both those cases are cited, and declared not to 
be inconsistent with the conclusion reached. Norwood v. Baker, 
172 U. S. 269, 294. Special facts, showing an abuse or disre-
gard of the law, resulting in an actual deprivation of property, 
may give grounds for applying for relief to a court of equity; 
and this was thought by a majority of this court to have been 
the case in Norwood v. Baker. But no such facts are disclosed 
in this record.

The second proposition upon which the Circuit Court pro-
ceeded was that sufficient notice had not been given in respect 
of the assessments upon the property. This question, we think, 
has been disposed of by previous decisions, and has been suffi-
ciently discussed in a previous part of this opinion.

The, decree of the Court of Appeals of the District of Colum-
bia is reversed and the cause remanded to that court with di-
rections to affirm the decree of the Supreme Court of the 
District of Columbia.

Mr . Just ice  Harlan , (with whom concurred Mr . Justice  
hite  and Mr . Justi ce  Mc Kenna ,) dissenting.

vol . clxxxi —25
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I am. of opinion that the judgment of the Court of Appeals 
of the District of Columbia should be affirmed.

Under the act of March 3, 1899, it was competent for the 
jury, without regard to special benefits, to put upon the lands 
abutting upon each side of the streets authorized to be opened 
and extended not less than one half of the entire damages found 
due and awarded in respect of the property taken under the first 
section of that act. It could only consider the question of ben-
efits in respect to “adjacent” pieces or parcels of land. For 
the reasons stated in my dissenting opinion in French v. Barker 
Asphalt Paving Company, I cannot agree that such a statutory 
regulation or rule is consistent with the Constitution of the Uni-
ted States. My views upon the general subjects of special as-
sessments are expressed in that opinion and need not be repeated 
here.

The court in the present case says that Congress has exclu-
sive jurisdiction, municipal and political, in the District of Co-
lumbia, and is not controlled by the Fourteenth Amendment, 
although it is controlled by the Fifth Amendment providing, 
among other things, that no person shall be deprived of life, 
liberty or property without due process of law, nor shall pri-
vate property be taken for public use without just compensa-
tion. “ But,” the court proceeds, “ it by no means necessarily 
follows that a long and consistent construction put upon the 
Fifth Amendment and maintaining the validity of acts of Con-
gress relating to public improvements within the District of 
Columbia, is to be deemed overruled by a decision concerning 
the operation of the Fourteenth Amendment as controlling 
legislation.” These observations were made to sustain the 
proposition that the principles announced in Norwood n . Ba-
ker, 172 U. S. 269, in reference to the validity of state enact-
ments relating to local public improvements, have no necessary 
application to a case of a like kind arising under a similar act 
of Congress relating to local public improvements in the Dis-
trict of Columbia. As the court does not pursue this subject, 
nor express any final view upon the question referred to, I re-
fer to this part of its opinion only for the purpose of record-
ing my dissent from the intimation that what a State might 
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not do in respect of the deprivation of property without due 
process of law, Congress under the Constitution of the United 
States could, perhaps, do in respect of property in this Dis-
trict. The Fifth Amendment declares that no person shall be 
deprived of property “ without due process of law.” The 
Fourteenth Amendment declares that no State shall deprive 
any person of property “ without due process of law.” It is 
inconceivable to me that the question whether a person has 
been deprived of his property without due process of law can 
be determined upon principles applicable under the Fourteenth 
Amendment but not applicable under the Fifth Amendment, or 
upon principles applicable under the Fifth and not applicable 
under the Fourteenth Amendment. It seems to me that the 
words “ due process of law ” mean the same in both Amend-
ments. The intimation to the contrary in the opinion of the 
court is, I take leave to say, without any foundation upon 
which to rest, and is most mischievous in its tendency.

The court withdraws this case from the rule established in 
Norwood v. Baker upon the ground that the legislature of Ohio 
“ had not defined or designated the abutting property as bene-
fited by the improvement.” But this is a mistake; for, as 
plainly stated in the opinion in that case, the State, by statute, 
had authorized villages to establish streets and highways and to 
meet the cost of such improvements by special assessments on 
the abutting property, according to frontage, without regard to 
special benefits accruing to the property so assessed. And, to re-
peat what I have said in French n . Barber Asphalt Paving 
Company, just decided, it was because and only because of this 
rule, prescribed by the legislature, that the state enactment was 
condemned as unconstitutional. The enactment, under which 
the council of Norwood proceeded, put upon the abutting prop-
erty , when the municipality proceeded under the front-foot rule, 
the entire cost of opening a street; precluding, by a rule estab- 
ished for such cases, the owner of the property from showing 
t at the cost was in excess of special benefits and was confisca-
tory to the extent of such excess. Norwood n . Baker expressly 
rejected the theory that the entire cost of a public highway, in 
w ich the whole community was interested, could be put, under 
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legislative sanction, on the abutting property, where such cost 
was in substantial excess of the special benefits accruing to the 
property assessed.

The court, in this case, says that “ special facts showing an 
abuse or disregard of the law, resulting in an actual deprivation 
of property, may give grounds for applying for relief to a court 
of equity.” What this means, when taken in connection with 
what has been said and intimated by the court in French v. 
Barber Asphalt Paving Co.—especially when considered in the 
light of the broad declarations in other cited cases as to legisla-
tive power—I confess I am unable to say. What “ special facts,” 
in the case of special assessments to meet the cost of a public 
improvement, would show an abuse of the law ? What is meant 
by the words “ an actual deprivation of property ? ” If private 
property abutting on a street be assessed for the cost of improv-
ing the street in excess of special benefits accruing to such prop-
erty, is the assessment to the extent of the excess such an abuse 
of the law or such an actual deprivation of property as would 
justify the interference of a court of equity ? In Norwood v. 
Baker this question was answered in the affirmative. Whether 
that doctrine is to remain the court does not distinctly say either 
in the present case or in any of the cases relating to special as-
sessments just determined.

I submit that if the present case is to be distinguished from 
Norwood v. Baker, it should be done upon grounds that do not 
involve a misapprehension of the scope and effect of the decision 
in that case. If Congress can, by direct enactment, put a spe-
cial assessment upon private property to meet the entire cost of 
a public improvement made for the benefit and convenience of 
the entire community, even if the amount so assessed be in 
substantial excess of special benefits, and therefore, to the ex-
tent of such excess, confiscate private property for public use 
without compensation, it should be declared in terms so clear 
and definite as to leave no room for doubt as to what is in-
tended.
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TONAWANDA u LYON.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE 

NORTHERN DISTRICT OF NEW YORK.

No. 214. Argued February 26,1901.—Decided April 29,1901.

It was not the intention of the court in Norwood n . Baker, 172 U. S. 269, to 
hold that the general and special taxing systems of the States, however 
long existing and sustained as valid by their courts, have been subverted 
by the Fourteenth Amendment to the Constitution of the United States; 
but the purpose of that amendment is to extend to the citizens and resi-
dents of the States the same protection against arbitrary state legislation, 
affecting life, liberty and property, as is afforded by the Fifth Amendment 
against similar legislation by Congress.

This  was the case of a bill in equity filed in the Circuit Court 
of the United States for the Northern District of New York 
on September 9, 1899, by James B. Lyon, a citizen of the State 
of New York, against the town of Tonawanda, a municipal 
corporation of that State, and John K. Patton^ supervisor of 
said town. The object of the bill was to restrain the defend-
ants from enforcing payment of a certain assessment against 
tracts or parcels of land belonging to the complainant, situated 
in the town of Tonawanda, and abutting on Delaware street in 
said town. The assessment was levied against said tracts of 
land to meet the expense of grading and paving said street, in 
pursuance of the provisions of statutes of the State of New York 
and of an order of the town board of Tonawanda. The princi-
pal matter complained of was that the method of meeting the 
expense of grading and paving the said street was by assessing 
the same against the lots abutting on the street according to 
frontage thereon, and that the statutes and proceedings there-
under, which provided for that method, were contrary to the 
provisions of the Constitution of the United States, in that 

ereby the land of the complainant would be taken for public 
use without just compensation and he would be deprived of his 
property without due process of law.
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The case came on for final hearing on bill, answer and a 
stipulation of facts, and on January 17, 1900, the Circuit Court 
decreed, among other things, as follows:

“ That those parts of the acts of the legislature of the State 
of New York mentioned and set forth in plaintiff’s bill of com-
plaint, to wit, of chapter 550 of the laws of the State of New 
York for the year 1893, and of chapter 816 of the laws of the 
State of New York for the year 1895, which authorized and 
required the town board of said town to levy the assessment 
for the entire expense of paving said Delaware street, set forth 
in the bill of complaint, upon the complainant’s said parcels of 
land described in said bill of complaint and the other lands 
fronting on said Delaware street, and the acts of the said de-
fendant, the town of Tonawanda, by its town board, mentioned 
in said bill of complaint, in levying said assessments upon said 
lands according to the rule prescribed in said acts of said leg-
islature, to wit, in the proportion which the number of front feet 
of each of said lots and parcels of land bounding and fronting on 
said Delaware street in front of which said improvement of 
paving said street was made, and which are assessed therefor 
in and by said assessment, bear and are to the aggregate number 
of feet of frontage of all the lots of land so bounding on the 
portion of said street in front of which said improvement was 
made, was and were, and each and every of said provisions of 
said acts of the legislature of the State of New York and all 
acts of said defendant, the town of Tonawanda, in levying said 
assessment in the manner and form aforesaid, are wholly un-
constitutional and void as being contrary to the provisions of 
the Constitution of the United States.”

And thereupon the town of Tonawanda and John K. Patton 
as supervisor of said town were forever enjoined and restrained 
“ from in any manner collecting or enforcing payment of such 
assessments against said complainant or his land or property. 
98 Fed. Rep. 361.

On January 17,1900, an appeal from said decree to this court 
was prayed for and allowed.

Jfr. John Cunneed for Tonawanda.
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Jfr. Tracy C. Becker for Lyon.

Mr . Justi ce  Shiras , after stating the case, delivered the 
opinion of the court.

The complainant in the court below did not put his claim for 
equitable relief upon any allegation that, in the proceedings to 
pave Delaware street and to assess the cost of the improvement 
upon the abutting property, there had been any departure from 
the provisions of the statute, or that there had been attempted 
any discrimination against him or his property. Nor was it 
denied that it is the settled law of the State of New York that 
the method prescribed, of meeting the expense by apportioning 
the entire cost of such an improvement upon the abutting land 
according to the foot-front rule, is a valid exercise, of legislative 
power. The People v. Mayor dec., 4 N. Y. 419; Spencer n . 
Merchant, 100 N. Y. 585.,

What was claimed was that a state statute, which directs 
municipalities to assess the whole expense of paving any high-
way therein upon the lands abutting upon the highway so im-
proved in proportion to the feet frontage of such lands, without 
providing for a judicial inquiry into the value of such lands and 
the benefits actually to accrue to them by the proposed im-
provement, is unconstitutional and void. And it was held by 
the court below that, notwithstanding the courts of the State 
may have held otherwise, it was its duty to follow the decision 
of this court in the case of Norwood v. Baker, 172 U. S. 269, 
which was regarded by the court below as establishing the 
principle contended for, and accordingly the defendants were 
enjoined from enforcing payment of the assessment. But we 
think that, in so understanding and applying the decision in 
Norwood v. Baker, the learned judge extended the doctrine of 
that case beyond its necessary meaning.

It was not the intention of the court, in that case, to hold 
that the general and special taxing systems of the States, how-
ever long existing and sustained as valid by their courts, have 
been subverted by the Fourteenth Amendment of the Consti-
tution of the United States. The purpose of that amendment 
is to extend to the citizens and residents of the States the same
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protection against arbitrary state legislation affecting life, lib-
erty and property, as is afforded by the Fifth Amendment 
against similar legislation by Congress. The case of Norwood 
v. Baker presented, as the judge in the court in the present 
case well said, “ considerations of peculiar and extraordinary 
hardships,” amounting, in the opinion of a majority of the 
judges of this court, to actual confiscation of private property 
to public use, and bringing the case fairly within the reach of 
the Fourteenth Amendment.

The facts disclosed by the present record do not show any 
abuse of the law, nor that the burdens imposed on the property 
of the complainant were other than those imposed upon that 
of other persons in like circumstances; and it is obvious, from 
expressions in the opinion of the trial judge, that he reached 
his conclusion because constrained by what he understood to be 
the principle established by the Norwood case.

It is unnecessary to enter into an examination of the authori-
ties on this subject, as that has recently been done in French v. 
Barber Asphalt Paving Co., in error to the Supreme Court of 
the State of Missouri, and in Wight v. Davidson, on appeal from 
the Court of Appeals of the District of Columbia, in the former 
of which the effect of the Fourteenth, and, in the latter, that 
of the Fifth Amendment, was considered. 181 U. S. 324, 371.

There were other questions passed upon in the trial court and 
discussed in the briefs, but the conclusion we now reach renders 
it unnecessary for us to consider them.

The decree of the Circuit Court is reversed and the cause is 
remanded to that court with directions to dismiss the bill of 
complaint.

Mr . Just ice  Harlan , (with whom concurred Mr . Justi ce  
White  and Mr . Just ice  Mc Kenna ,) dissenting.

My views touching the general questions arising in this case 
have been expressed in French v. Barber Asphalt Pa/oing Com-
pany and in Wight v. Davidson, just determined. I adhere 
to those views, and therefore dissent from the judgment in this 
case. As stated by the Circuit Court, the special assessment in 
question was “ in the proportion which the number of front feet 
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of each of said lots and parcels of land bounding and fronting 
on said Delaware street in front of which said improvement of 
paving said street was made, and which are assessed therefor 
in and by said assessment, bear and are to the aggregate num-
ber of feet of frontage of all the lots so bounding on the portion 
of said street in front of which said improvement was made.” 
The case, therefore, is one in which, beyond question, private 
property is specially assessed by the front foot, in the interest 
of the whole public, for the entire cost of paving a highway, 
without reference to any special benefits accruing to it, and with-
out the owner of the property being permitted to show that such 
cost amounts to the confiscation of his property to the extent 
that it substantially exceeds special benefits, or that it exceeds 
the value of the property assessed.

The court says that it was not the intention of this court in 
Norwood v. Baker, to hold “ that the general and special tax-
ing systems of the States, however long existing and sustained 
as valid by their courts, have been subverted by the Fourteenth 
Amendment of the Constitution of the United States.” The 
contrary was not asserted by the learned judge of the Circuit 
Court, nor has any one in this case contended that the Fourteenth 
Amendment subverted the taxing systems of the States. But 
it was contended, and such is my position, that nothing can be 
done by or under the authority of a State in violation of that 
Amendment. After that Amendment became part of the Con-
stitution, the only provisions in the state taxing laws or systems 
that ceased to have operation were those that were inconsistent 
with the Amendment. No one, I assume, will dispute that propo-

The court also says that the purpose of the Fourteenth Amend-
ment “is to extend to the citizens and residents of the States 
t e same protection against arbitrary state legislation affecting 

e, liberty and property, as is afforded by the Fifth Amendment 
against similar legislation by Congress.” I assent most cor- 

ia y to this view, and therefore, in another case, felt obliged 
o express my objection to the intimation that possibly that 

F’Ti d°ne by Congress under the due process clause of the 
i Amendment which could not be done by a State under 
e same clause of the Fourteenth Amendment.
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WEBSTER v. FARGO.

ERROR TO THE SUPREME COURT OF THE STATE OF NORTH DAKOTA.

No. 378. Argued and submitted February 27,1901.—Decided April 29,1901.

It is within the power of the legislature of a State to create special taxing 
districts, and to charge the cost of local improvement, in whole or in part, 
upon the property in said districts, either according to valuation, or su-
perficial area, or frontage; and it was not the intention of this court, in 
Norwood v. Baker, 172 U. S. 269, to hold otherwise.

This  was an action brought by Mortimer Webster in the dis-
trict court in and for the county of Cass and State of North 
Dakota, against the city of Fargo; James M. Fargo, as auditor 
of said city; D. C. Ross, as treasurer, and G. J. Olson, as au-
ditor, of Cass County, in which the plaintiff sought to enjoin 
the defendant from enforcing an assessment for grading and 
paving against certain lots or pieces of land belonging to the 
plaintiff, and abutting on the streets of the city of Fargo.

It was admitted, and, indeed, alleged, in the complaint, that 
“ each and every of the acts and proceedings required to be done 
and taken by the statutes of said State of North Dakota in mak-
ing and return of said assessment, as aforesaid, were duly taken 
and done,” but it was alleged that the state statutes, under 
which the work was done and the assessment made, were in 
violation of the Fourteenth Amendment of the Constitution of 
the United States, in that they prescribed for paying for grad-
ing and paving the streets, by an assessment upon abutting lots 
by the foot-front rule.

The defendants demurred to the complaint upon the ground 
that it did not state facts sufficient to constitute a cause of ac-
tion. The trial court sustained the demurrer, and, as the plain-
tiff declined to amend, entered a judgment dismissing the com-
plaint. From this judgment an appeal was taken to the Supreme 
Court of the State of North Dakota, which court affirmed the 
judgment of the district court dismissing the complaint. A writ 
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of error from this court was thereupon allowed by the Chief 
Justice of the Supreme Court of the State of North Dakota.

JTr. Seth Newman for plaintiff in error. J/r. Burleigh F. 
Spalding was on his brief.

Mr. S. B. Pinney, Mr. John F. Greene and Mr. H. F. Miller 
submitted on their brief.

Mb . Just ice  Shiras  delivered the opinion of the court.

It is conceded, in this record, that the plaintiff in error has 
no ground to complain of any discrimination attempted against 
him, either in the statutes of the State or in the proceedings 
thereunder, whereby the tax in question was assessed against 
his property. The sole contention on his behalf is that, under 
the decision of this court in the case of Norwood v. Baker, 172 
U. S. 269, all special assessments upon the basis of frontage are 
in violation of the Fourteenth Amendment to the Constitution 
of the United States, in that they may result in the taking of 
property without due process of law.

But we agree with the Supreme Court of North Dakota in 
holding that it is within the power of the legislature of the State 
to create special taxing districts, and to charge the cost of a 
local improvement, in whole or in part, upon the property in 
said districts, either according to valuation, or superficial area, 
or frontage, and that it was not the intention of this court, in 
Norwood v. Baker, to hold otherwise.

It is unnecessary to enter upon an examination of the author-
ities, as that has recently been done in the case of French v. 
Barber Asphalt Company, ante, 324; and, upon the author-
ity of that case, the judgment of the Supreme Court of North 
Dakota is

Affirmed.

Mr . Just ice  Harlan , (with whom concurred Mr . Justi ce  
sit e  and Mr . Jus tice  Mc Kenna ,) dissenting.

The controlling question in this case is the same as is presented
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in French, v. Barber Asphalt Paving Co., ante, 324, Wight v. 
Davidson, ante, 371, and Tonawanda v. Lyon, ante, 389, all just 
decided. For the reasons stated in my opinions in those cases, 
I dissent from the opinion and judgment of the court in this 
case.

CASS FARM COMPANY v. DETROIT.

ERROR TO THE SUPREME COURT OF THE STATE OF MICHIGAN.

No. 508. Argued February 25, 26,27, 1901. — Decided April 29,1901.

The court holds and adheres to its decisions in French v. Asphalt Paving Co., 
Tonawanda v. Lyon, ante, 371, and Wight v. Davidson, ante, 389, and 
finds nothing in the record to show that the complainants have entitled 
themselves to its interference.

The  case is stated in the opinion of the court.

Afr. Henry AL. Campbell for plaintiff in error.

Afr. Timothy E. Tarsney and Afr. C. D. Joslyn for Detroit.

Mr . Justi ce  Shiras  delivered the opinion of the court.

A bill in equity was filed in September, 1898, in the circuit 
court for the county of Wayne, State of Michigan, by the Cass 
Farm Company, Limited, and others, owners of lands lying and 
abutting upon Second avenue in the city of Detroit, against 
said city, the board of public works, and the Alcatraz Asphalt 
Paving Company, whereby it was sought to enjoin the city of 
Detroit from paving a portion of Second avenue, and to have 
the proceedings taken with reference to said paving declare 
void.

There was a decree in the circuit court in favor of comp am 
ants, and thereupon the case was taken to the Supreme Court 
of the State of Michigan, where the decree of the trial cour
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was reversed, and a decree was entered dismissing the com-
plainant’s bill with costs of both courts.

We learn from a statement in the opinion of the Supreme 
Court that among other grounds of relief stated in the bill 
was the following:

“ That the provisions of the charter and of the paving ordi-
nances of the city, in so far as the same provide for an assess-
ment of the cost of paving upon the abutting property in pro-
portion to the frontage of such property, were in violation of 
the Constitution of the United States and the amendments 
thereof, and therefore null and void.”

The state Supreme Court disposed of this contention in the 
following language:

“ In paving cases the rule has been settled in this State by 
many decisions that it is competent for the legislature to author-
ize the cost of paving streets to be assessed upon the abutting 
property according to frontage.

“ It was said by Mr. Justice Cooley in Sheley v. Detroit, 45 
Michigan, 431:

“‘We might fill pages with the names of cases decided in 
other States which have sustained assessments for improving 
streets, though the apportionment of the cost was made on the 
same basis as the one before us. If anything can be regarded 
as settled in municipal law in this country the power of the 
legislature to permit such assessments and to direct an appor-
tionment of the cost by frontage should by this time be con-
sidered as no longer open to question. Writers on constitu-
tional law, on municipal law and on the law of taxation have 
collected the cases and have recognized the principle as settled; 
and if the question were new in this State we might think it 
important to refer to what they say; but the question is not 
new. It was settled for us thirty years ago.’

We should feel inclined to follow the opinion of the Supreme 
ourt of the United States in Norwood v. Baker, inasmuch as 

it was based on the Fourteenth Amendment of the Constitution 
o the United States, if that were a paving case; but that was 
a street opening case, and until that court shall pass upon the 
question in the exact form in which it is here presented, we shall 
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feel bound to follow our own decisions.” The Cass Farm Im-
provement Co. v. Detroit, 83 N. E. Rep. 108.

We have recently held that it was not the intention of the 
Fourteenth Amendment to subvert the systems of the States 
pertaining to general and special taxation; that that amend-
ment legitimately operates to extend to the citizens and resi-
dents of the States the same protection against arbitrary state 
legislation affecting life, liberty and property, as is afforded by 
the Fifth Amendment against similar legislation by Congress, 
and that the Federal courts ought not to interfere when what 
is complained of is the enforcement of the settled laws of the 
State applicable to all persons in like circumstances and condi-
tions, but only when there is some abuse of law, amounting to 
confiscation of property or deprivation of personal rights, as 
was instanced in the case of Norwood v. Baker. French v. 
Asphalt Paving Co., Tonawanda v. Lyon, Wight n . Davidson, 
ante, 324, 389, 371.

We are not convinced, by anything appearing in this record, 
that the complainants have entitled themselves to the inter-
ference of this court. As held by the Supreme Court of their 
own State, the proceedings to enforce the payment of their pro-
portion of a common burden have been conducted in due regard 
to the forms and provisions of the statutes and ordinances ap-
plicable to the facts of the case, and disclose no departure, ac-
tual or intended, from constitutional principles.

The judgment of the Supreme Court of the State of Mich-
igan is

Affirmed.

Mr . Justi ce  Harlan , (with whom concurred Mr . Justice  
White  and Mr . Just ice  Mc Kenna ,) dissenting.

The controlling question in the above case is the same as is 
presented in French v. Barber Asphalt Paving Co., ante, 324, 
Wight n . Davidson, ante, 371, and Tonanvanda v. Lyon, ante, 389, 
just decided. For the reasons stated in my opinions in those 
cases, I dissent from the opinion and judgment of the court 
in this case.
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DETROIT v. PARKER.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE 

EASTERN DISTRICT OF MICHIGAN.

No. 411. Argued February 26, 1901.—Decided April 29,1901.

Cass Farm Company v. Detroit, ante, 396, followed in holding that it was 
not the intention of the Fourteenth Amendment to subvert the systems 
of the States pertaining to general and special taxation; that that amend-
ment legitimately operates to extend to the citizens and residents of the 
States the same protection against arbitrary state legislation affecting life, 
liberty and property, as is afforded by the Fifth Amendment against simi-
lar legislation by Congress; and Federal courts ought not to interfere when 
what is complained of is the enforcement of the settled laws of the State, 
applicable to all persons in like circumstances and conditions, but only 
when there is some abuse of law, amounting to confiscation of property, 
or deprivation of personal rights, as was instanced in the case of Nor-
wood v. Baker, 172 U. S. 269.

The  case is stated in the opinion of the court.

Jfr. Timothy E. Tarsney for appellants.

JTr. Elbridge F. Bacon for appellee.

Mr . Justi ce  Shiras  delivered the opinion of the court.

This was the case of a bill in equity filed in the Circuit Court 
of the United States for the Eastern District of Michigan by 
Ralzemond A. Parker, a citizen of the State of Michigan, 
against the city of Detroit and certain officers of said city, 
seeking to set aside certain assessments and tax sales of com-
plainant’s land for the paving of Woodward and Blaine avenues 
m the city of Detroit. The paving in question was done in pur-
suance of certain statutes of the State of Michigan, constitut-
ing the charter of the city of Detroit, and of ordinances of the 
common council of said city.

There was no allegation or proof that, in the proceedings
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which resulted in the making of the improvements and in as-
sessing complainant’s lots for a portion of the costs thereof, 
there had been any disregard of the provisions of the statutes 
and ordinances, or that complainant’s property had been charged 
differently from that of the other lot owners. Nor was it al-
leged that the portion or share of the cost of making the im-
provements assessed against complainant’s property in point of 
fact exceeded the benefits accruing to each property by reason 
of such paving.

The only foundation of the bill was the allegation that “the 
said statutes and ordinances providing for the paving and grad-
ing of streets are in violation of the rights of the complainant 
under the Fourteenth Amendment of the Constitution of the 
United States, in that they do not provide for any hearing or 
review of assessments at which the property owner can show 
that his property was not benefited to the amount of such as-
sessments, but that the same shall be made arbitrarily accord-
ing to the foot front.”

The case was thus disposed of by the learned judge in the 
Circuit Court:

“ It is the claim of complainant that the charter, in the pro-
visions mentioned, that the entire cost of the street improve-
ments, except for street and alley crossings, etc., shall be assessed 
against the abutting property by the fronting measurement, 
without any regard to the special benefits received by the prop-
erty or their relation to the cost of the improvement, is in con-
flict with the Fourteenth Amendment of the Constitution of 
the United States, and is null and void; that such legislation 
constitutes taking of property without just compensation, and 
is a denial of equal protection of the law. The case of the vil-
lage of Norwood v. Baker, 172 U. S. 269, is the foundation for 
this position, and seems fully to sanction it. . . • The Su-
preme Court of Michigan has declined to depart from its deci-
sions sustaining the constitutionality of like statutes providing 
for assessments per foot front, on the ground that the ruling in 
Baker v. Norwood must be confined to the facts of that case 
and has no application to an assessment for paving. With al 
respect for that learned tribunal, I am constrained under the 
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Justi ces  Harla n , White  and Mc Kenn a , dissenting.

cases cited, to a different opinion of the decision, and to follow 
the Supreme Court of the United States upon the construction 
of the Fourteenth Amendment of the Federal Constitution.”

Accordingly a decree was entered in accordance with the 
prayer of the bill, and a perpetual injunction was issued. Par- 
leer v. City of Detroit, 103 Fed. Rep. 357.

This court has just decided, in the case of Cass Farm Com-
pany v. Detroit, affirming a judgment of the Supreme Court of 
Michigan, that “it was not the intention of the Fourteenth 
Amendment to subvert the systems of the States pertaining to 
general and special taxation; that that amendment legitimately 
operates to extend to the citizens and residents of the States 
the same protection against arbitrary state legislation affecting 
life, liberty and property, as is afforded by the Fifth Amend-
ment against similar legislation by Congress, and that the Fed-
eral courts ought not to interfere when what is complained of 
is the enforcement of the settled laws of the State, applicable 
to all persons in like circumstances and conditions, but only 
when there is some abuse of law, amounting to confiscation of 
property or deprivation of personal rights, as was instanced in 
the case of Norwood v. Bakerf ante, 396.

Like conclusions were reached, after a full consideration of 
the authorities, in French v. Barber Asphalt Paving Company 
and in Wight n . Davidson, ante, 324, 371.

The decree of the Circuit Court is reversed, and the cause is 
remanded to that court with directions to dismiss the bill of 
complaint.

Mb . Justic e Harlan , (with whom concurred Mr . Just ice  
White  and Mr . Justi ce  Mc Kenna ,) dissenting.

The controlling question in the above case is the same as is 
presented in French v. Barber Asphalt Paving Co., ante, 324, 

ight v. Davidson, ante, 371, and Tonawanda n . Lyon, ante, 
89, just decided. For reasons stated in my opinions in those 

cases, I dissent from the opinion and judgment of the court in 
this case.

VOL. CLXXXI—26
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WORMLEY u DISTRICT OF COLUMBIA.

ALLEN v. DISTRICT OF COLUMBIA.

ERROR TO THE COURT OF APPEALS OF THE DISTRICT OF COLUMBIA.

Nos. 101,102. Submitted November 12,1900.—Decided April 29,1901.

Parsons v. District of Columbia, 170 U. S. 45, and French v. Barber Asphalt 
Paving Co., ante, 324, followed.

Mr. D. W. Baker, Mr. John C. Gittings and Mr. Malcom 
Hufty for plaintiff in error.

Mr. Andrew B. Duvall and Mr. Clarence A. Brandenburg 
for defendant in error.

Per  Curiam . And now, April 29, 1901, the judgments in 
the foregoing cases are affirmed, with costs, on the authority 
of Parsons v. Dist/rict of Columbia, 170 U. S. 45, and French 
v. Barber Asphalt Paving Co., ante, 324.

SHUMATE v. HEMAN.

ERROR TO THE SUPREME COURT OF THE STATE OF MISSOURI.

No. 550. Argued February 27, 1901.—Decided April 29, 1901.

French v. Barber Asphalt Paving Co., again followed in holding that the 
contract in question in this case made for the construction of a sewer an 
the assessment against the property of the plaintiff in error for the cost 
of making it were not null and void.

The  case is stated in the opinion of the court.

Mr. G. B. Webster for Shumate. Mr. Hiram J. Grover 
and Mr. Hamilton Grover were on his brief.
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Justices  Harla n , White  and Mc Kenn a , dissenting.

Mr. David Goldsmith for Hemau. Jfr. Robert E. Collins 
and Mr. JR. P. Rodgers were on his brief.

Mr . Justice  Shiras  delivered the opinion of the court.

This was a suit brought in the Circuit Court of the city of 
St. Louis by August Hernan to enforce payment of a special 
tax bill issued in his favor by that city for the construction of 
a sewer in what is called Euclid avenue sewer district. The 
plaintiff recovered a judgment, and the defendants, who were 
owners of property assessed for the cost of making said sewer, 
appealed to the Supreme Court of Missouri, where the judg-
ment of the trial court was affirmed, the case being reported 
as Reman v. Allen, 156 Mo. 534; and after such affirmance the 
defendant brought the case to this court by writ of error.

The only question which is open to our consideration upon 
this record is the contention of the plaintiff in error, that the 
provisions of the charter of the city of St. Louis, the ordinances 
of the municipal assembly, the contract with the defendant in 
error made thereunder, and the assessment against the property 
of the plaintiff in error for the cost of the construction of said 
sewer, were null, void and of no effect, for the reason that they 
were repugnant to the Fourteenth Amendment of the Constitu-
tion of the United States, as construed and applied in the case 
of Norwood v. Baker, 172 U. S. 269.

This contention has been considered and determined, under 
a similar state of facts, by this court, in the recent case of French 
v. The Barber Asphalt Paving Company, ante, 324, in error to 
the Supreme Court of the State of Missouri, and upon the au-
thority of that case the judgment of the Supreme Court of 
Missouri is

Affirmed.
Mr . Justic e Harlan , (with whom concurred Mr . Justi ce  
hite  and Mr . Justi ce  Mc Kenna ) dissenting.
The controlling question in this case is the same as is pre-

sented in French v. Barber Asphalt Paving Co., ante, 324, Wight 
v. Davidson, ante, 371, and Tonawanda v. Lyon, ante, 389, just 
ecided. For the reasons stated in my opinions in those cases, I 
issent from the opinion and judgment of the court in this case.
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Justices  Harlan , White  and Mc Kenn a , dissenting.

FARRELL v. WEST CHICAGO PARK COMMISSIONERS.

ERROR TO THE SUPREME COURT OF THE STATE OF ILLINOIS.

No. 201. Argued March 18,19,1901.—Decided April 29,1901.

French v. Barber Asphalt Co. ante, 324, and Wight v. Davidson ante, 371, 
followed.

. The  case is stated in the opinion of the court.

Jfr. George W. Wilbur for plaintiffs in error.

Mr. Robert A. Childs for defendants in error. Mr. Charles 
Hudson was on his brief.

Mr . Justi ce  Shiras  delivered the opinion of the court.

This case originated in proceedings to create and improve an 
avenue or thoroughfare known as Douglas boulevard, in the 
town of West Chicago.

The full history of those proceedings, contained in the state-
ment of facts made by this court in the case of Lombard and 
others v. The West Chicago Park Commissioners, recently de-
cided, renders it unnecessary to repeat them here. And the 
legal questions involved were so fully discussed in that case, 
and in French v. Barber Asphalt Co. and Wight v. Davidson, 
cognate cases decided at the present term of this court, that we 
are relieved from their further consideration.

The judgment of the Supreme Court of the State of Illinois

Affirmed.

Mr . Just ice  Harlan , (with whom concurred Mr . Just ice  
White  and Mr . Justice  Mc Kenna ) dissenting.

The controlling question in this case is the same as is pre-
sented in French v. Barber Asphalt Paving Co., ante, 324, Wight 
v. Davidson, ante, 371, and Tonawanda v. Lyon, ante, 389. For 
the reasons stated in my opinions in those cases, I dissent from 
the opinion and judgment of the court in this case.
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GERMAN NATIONAL BANK v. SPECKERT.

APPEAL FROM THE CIRCUIT COURT OF APPEALS FOR THE SIXTH

CIRCUIT.

No. 192. Argued March 12,1901.—Decided May 13,1901.

No appeal lies to this court, under the act of March 3,1891, c. 517, § 6, from 
a judgment of the Circuit Court of Appeals directing the Circuit Court of 
the United States to remand a case to the state court.

The  case is stated in the opinion.

Jfr. Alexander Pope Humphrey for appellants. Mr. John 
G. Carlisle and Mr. William M. Smith were on his brief.

Mr. John L. Dodd for appellees. Mr. Aaron Kohn., Mr. 
David W. Baird, Mr. T. W. Spindle and Mr. J. C. Dodd were 
on his brief.

Mr . Justi ce  Gray  delivered the opinion of the court.

This was a bill in equity, commenced in a court of the State 
of Kentucky, and removed, on petition of the defendant, into 
the Circuit Court of the United States for the District of Ken-
tucky. The Circuit Court of the United States denied a mo-
tion to remand the case to the state court, 85 Fed. Rep. 12, 
and afterwards dismissed the bill upon its merits. The plaintiff 
appealed to the Circuit Court of Appeals, which reversed the 
decree and ordered the Circuit Court to remand the case to the 
state court. 98 Fed. Rep. 151; 38 C. C. A. 682. From the 
order of the Circuit Court of Appeals the plaintiffs appealed to 
this court.

In Railroad Co v. Wiswall, (1874) 23 Wall. 507, a case was 
removed from a state court into a Circuit Court of the United 
States; the Circuit Court, being satisfied that it had no juris-
diction, ordered the case to be remanded to the state court; and
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a writ of error to review the order remanding it was dismissed 
by this court, upon the ground that “ the order of the Circuit 
Court remanding the cause to the state court is not a ‘ final 
judgment ’ in the action, but a refusal to hear and decide. The 
remedy in such a case is by mandamus to compel action, and not 
by writ of error to review what has been done.”

By the act of March 3, 1875, c. 137, § 5, it was provided that 
an order of the Circuit Court, dismissing or remanding a cause 
to the state court, should be reviewable by this court on writ of 
error or appeal. 18 Stat. 472. U nder that statute, many cases 
were brought to this court by appeal or writ of error for the re-
view of such orders.

But by section 6 of the act of March 3,1887, c. 373, as re-
enacted by the act of August 13, 1888, c. 866, that provision 
was expressly repealed; and by section 2 it was enacted that 
whenever the Circuit Court of the United States should decide 
that a cause had been improperly removed, and order it to be 
remanded to the state court from which it came, “ such remand 
shall be immediately carried into execution, and no appeal or 
writ of error from the decision of the Circuit Court so remand-
ing such cause shall be allowed.” 24 Stat. 553, 555; 25 Stat. 
435, 436.

Under that statute, it has been constantly held that this court 
has no power to review by appeal or writ of error an order of 
a Circuit Court of the United States remanding a case to a state 
court.

In the first case Chief Justice Waite said: “ It is difficult to 
see what more could be done to make the action of the Circuit 
Court final, for all the purposes of the removal, and not the sub-
ject of review in this court. First, it is declared that there shall 
be no appeal or writ of error in such a case, and then, to make 
the matter doubly sure, the only statute which ever gave the 
right of such an appeal or writ of error is repealed.” Morey v. 
Lockhart^ (1887) 123 U. S. 56. And it was held 'that the act 
prohibited a writ of error after that statute took effect to re-
view an order of remand made while the act of 1875 was in 
force. Sherman v. Grinnell, (1887) 123 U. S. 679.

By the act of February 25, 1889, c. 236, it is provided that
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“ in all cases where a final judgment or decree shall be rendered 
in a Circuit Court of the United States, in which there shall 
have been a question involving the jurisdiction of the court,” 
the losing party should be entitled to an appeal or writ of error 
to this court, without reference to the amount of the judgment, 
but limited, when that amount did not exceed $5000, to the 
question of jurisdiction. 25 Stat. 693. It was held that this 
act did not authorize an appeal from an order of the Circuit 
Court of the United States remanding a case to the state court 
for want of jurisdiction, because “ the words ‘ a final judgment 
or decree,’ in this act, are manifestly used in the same sense as 
in the prior statutes which have received interpretation, and 
these orders to remand were not final judgments or decrees, 
whatever the ground upon which the Circuit Court proceeded.” 
Richmond eft Danville Railroad v. Thouron (1890) 134 U. S. 
45. A similar decision was made in Gurnee v. Patrick County t 
(1890) 137 U. S. 141.

In the case of In re Pennsylvania Co., (1890) 137 U. S. 451, 
it was held that the acts of 1887 and 1888 took away the remedy 
by mandamus, as well as that by writ of error or appeal, in the 
case of an order of remand; and Mr. Justice Bradley, in de-
livering judgment, after quoting section 2 of those acts, said : 
“ In terms, it only abolishes appeals and writs of error, it is 
true, and does not mention writs of mandamus ; and it is un-
questionably a general rule, that the abrogation of one remedy 
does not affect another. But in this case we think it was the 
intention of Congress to make the judgment of the Circuit 
Court remanding a cause to the state court final and conclusive. 
The general object of the act is to contract the jurisdiction of 
the Federal courts. The abrogation of the writ of error and 
appeal would have had little effect in putting an end to the 
question of removal, if the writ of mandamus could still have 
been sued out in this court. It is true that the general super-
visory power of this court over inferior jurisdictions is of great 
moment in a public point of view, and should not, upon light 
grounds, be deemed to be taken away in any case. Still, al- 

°ugh the writ of mandamus is not mentioned in the section, 
ye the use of the words ‘ such remand shall be immediately
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carried into execution,’ in addition to the prohibition of appeal 
and writ of error, is strongly indicative of an intent to suppress 
further prolongation of the controversy by whatever process. 
We are, therefore, of opinion that the act has the effect of tak-
ing away the remedy by mandamus as well as that of appeal 
and writ of error.” 137 U. S. 454.

In Chicago Railway v. Roberts, (1891) 141 IT. S. 690, the 
cases of Morey v. Lockhart and Richmond <& Danville Rail-
road n . Thouron were followed ; and it was held that section 5 
of the Judiciary Act of March 3, 1891, c. 517, giving a writ of 
error from this court “ in any case in which the jurisdiction of 
the court is in issue,” does not authorize a writ of error to review 
an order of the Circuit Court, remanding a case for want of 
jurisdiction, because such order is not a final judgment.

In Missouri Pacific Railway v. Fitzgerald, (1896) 160 U. S. 
556, 580-583, in a careful opinion of the Chief Justice, review-
ing the statutes and decisions, it was again stated, as well settled, 
that an order of the Circuit Court of the United States order-
ing a suit to be remanded to the state court was not a final 
judgment or decree; and that such an order could not be re-
viewed in this court by any direct proceeding for that purpose; 
and it was also held that “ as under the statute a remanding 
order of the Circuit Court is not reviewable by this court on 
appeal or writ of error from or to that court, so it would seem 
to follow that it cannot be reviewed on writ of error to a state 
court, the prohibition being that ‘ no appeal or writ of error 
from the decision of the Circuit Court remanding such cause 
shall be allowed.’ And it is entirely clear that a writ of error 
cannot be maintained under section 709, in respect of such an 
order, where the state court has rendered no decision against 
a Federal right, but simply accepted the conclusion of the Cir-
cuit Court.”

In the present case, the remand to the state court was deme 
by the Circuit Court of the United States, but,'on appeal from 
its decree dismissing the bill, was ordered by the Circuit Court 
of Appeals. ,

If the Circuit Court had ordered the case to be remande , 
its order could not, according to the decisions above cited, hav e
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been reviewed by this court, in any manner, either by appeal 
from that court, or by mandamus to that court, or by writ of 
error to the state court.

It would be an extraordinary result if, while an order of re-
mand by the Circuit Court, of its own motion, is not subject to 
review in any form, an order of remand by that court, by direc-
tion of the Circuit Court of Appeals, were subject to a further 
appeal to this court.

The appeal in this case is taken under the last paragraph of 
section 6 of the act of March 3, 1891, c. 517, by which “ in all 
cases not hereinbefore in this section made final,” and when 
the matter in controversy exceeds $1000, there is of right a 
review of the judgment of the Circuit Court of Appeals by this 
court on appeal or writ of error.

Such appeal or writ of error, of course, can only be taken 
from a final judgment. But an order of remand is not a final 
judgment, according to the cases above cited, especially Rail-
road Co. v. Wiswall, Richmond db Danville Railroad v. Thou- 
ron, Chicago Railway v. Roberts, and Missouri Pacific Railway 
v. Fitzgerald. Therefore no appeal lies from the order of re-
mand.

Appeal dismissed for want of jurisdiction.

PUT-IN-BAY WATERWORKS &o. COMPANY v. RYAN.

app eal  from  the  circui t  court  for  the  northern  dist ric t  of
OHIO.

No. 332. Submitted February 25,1901.—Decided May 13,1901.

The property and franchises, which are the subject matter of this suit, 
were not in the possession of the state court, when the Federal court 
appointed its receiver.
ithin the letter of the statute there was a controversy between citizens 
of different States, in which the matter in dispute was over the sum of 
or value of two thousand dollars.
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Jurisdiction having attached under the allegations of the original bill, 
that jurisdiction did not fail by reason of anything that appeared in 
ex parte affidavits, denying the truth of the allegations contained in the 
original bill in respect to the amount in dispute.

In  September, 1892, the Electric Supply Company, a cor-
poration and citizen of the State of Connecticut, filed in the 
Circuit Court of the United States for the Northern District of 
Ohio a bill of complaint against the Put-in-Bay Waterworks, 
Light and Bailway Company, a corporation and citizen of the 
State of Ohio. It was alleged in the bill that the plaintiff 
company had, in June, 1872, sold and delivered to the defend-
ant company certain materials and supplies to be used in the 
erection of the lighting apparatus, powerhouse, station and 
railway of the defendant, of the value of $2787.04, and that 
said supplies and material were used in the construction of the 
lighting apparatus and railway of said defendant, situated in 
Put-in-Bay Island, in Ottawa County, Ohio, and that the en-
tire amount of said claim was due and unpaid.

The bill further alleged that, on September 7, 1892, the 
plaintiff company had filed with the recorder of Ottawa County 
an affidavit containing an itemized statement of the amount 
and value of the materials and supplies furnished under said 
contract of sale, with a statement of the account and terms of 
payment to be made thereunder and a description of the prem-
ises upon which said lighting apparatus and railway were lo-
cated, which said statement and all connected therewith were 
duly recorded by said recorder in a book kept for that purpose; 
that the plaintiff has a lien on the premises and all the prop-
erty of defendant company from the 7th day of June, 1892, for 
the amount due with interest; and that, in the premises, the 
plaintiff was entirely without remedy according to the strict 
rules of the common law, and could only have relief in a court 
of equity where matters of such a nature were properly cogniz-
able and reviewable.

The bill further alleged that the Bailway Equipment Com-
pany, a corporation and citizen of the State of Illinois; John 
Arbuckle, Charles Byan and W. J. Byan, citizens of the State 
of Ohio; James K. Tillotson, a citizen of the State of Ohio;
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the Cleveland Electrical Manufacturing Company, a corpora,- 
tion and citizen of the State of Ohio; the Industrial and Mining 
Guaranty Company, a corporation and citizen of the State of 
New York; John P. Carrothers, a citizen of the State of New 
York; and H. H. Warner, a citizen of the State of New York, 
claimed to have some interest in the premises upon which the 
plaintiff claimed the aforesaid lien; and the bill prayed that 
each of said parties should be required to appear and set up 
their respective claims, or be forever barred from setting up 
the same against the plaintiff. The bill prayed for an account 
with the defendant company, and for a decree of sale of said 
premises, etc.

On September 10, 1892, an answer and cross bill were filed 
by J. K. Tillotson. In this cross bill it was alleged that said 
Tillotson had built and equipped the railroad of the defendant 
company, and had received in payment therefor the stock of 
said company and mortgage bonds to the amount of $125,000; 
that he had contracted with John P. Carrothers and H. H. 
Warner, as owners and controllers of the Industrial and Mining 
Guaranty Company of New York, (named as defendants in the 
bill of complaint,) to sell and dispose of said stock and bonds, 
but that said Carrothers and Warner had not sold or accounted 
for the said stock or bonds, but that said Carrothers, claiming 
to be the owner of the capital stock of said defendant company, 
had elected himself president thereof, and had taken possession 
of said railroad, etc. It was thereupon prayed, in said cross 

ill, that a restraining order should be issued against said Car-
rothers and Warner and the said Industrial and Mining Guar-
anty Company, forbidding them, during the pendency of this 
suit, from selling or disposing of said stock and bonds, and that 
t e court should appoint a receiver to take charge and custody 
o the railway and property in plaintiff’s bill of complaint de-
scribed, with instructions to care for and operate the same un- 
er the order of the court, and as, in the judgment of the court,

^Or interest of all parties concerned.
ereupon, on September 10, 1892, a subpoena was issued 

summoning said Carrothers, Warner and the Industrial and 
mmg Guaranty Company to appear and answrer said cross



412 OCTOBER TERM, 1900.

Statement of the Case.

bill. On the same day a temporary restraining order was issued 
against said Carrothers and Warner as prayed for in the cross 
bill, and one L. S. Baumgardner was appointed receiver, who 
gave a bond as such receiver in form and amount approved by 
the United States District Judge.

The United States marshal made return that he had served 
the restraining order and subpoena on said John P. Carrothers, 
and that said H. H. Warner and the Industrial and Mining 
Guaranty Company were not found.

Subsequently, on September 26,1892, the Put-in-Bay Water-
works, Light and Railway Company filed an answer to the bill 
of complaint, admitting that on June 7,1892, the defendant had 
entered into a contract with the complainant company, whereby 
the latter company was to sell and deliver certain materials to 
be used in the construction of defendant’s railway in Ottawa 
County, Ohio. The said answer contained the following alle-
gations :

“ This defendant says that it is not true that Exhibit‘A ’ at-
tached to complainant’s bill contains a true and correct state-
ment of the material so sold by the complainant to this defend-
ant as aforesaid. And it is not true that all of said supplies and 
materials contained in said Exhibit c A ’ were used in the con-
struction of the said railway. But, on the contrary, this defend-
ant says that a large part of said materials were sold and deliv-
ered to said J. K. Tillotson, defendant, for the purpose of being 
used, and which were used, in the construction of certain prop-
erty known as Hotel Victory on South Bass Island. This de-
fendant says that it is not true that the material sold to this 
defendant by said complainant as aforesaid were of the value 
of $2787.04, as set forth in said Exhibit ‘ A,’ but on the contrary 
this defendant is informed and believes, and so states the fact 
to be, that the materials so sold by said complainant to this e- 
fendant, through its vice president, the defendant Tillotson, or 
the purpose of being used in the construction of said railway, 
and which were so used, amounted in value to about the sum 
of $700, and no more. . . . This defendant further says that
the said complainant, when it sold the said Tillotson the materia 
set forth in Exhibit1 A’ of said complaint, well knew that a
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large part of said material was so sold and delivered for the pur-
pose of being used, and was used, in the construction of Hotel 
Victory, of which the said Tillotson was president, and which 
had no connection whatever with this defendant’s railroad. And 
this defendant alleges that said complainant, at the request of 
said Tillotson, procured a lien to be filed with the recorder of 
Ottawa County against this defendant’s property, on the day 
previous to the filing of the complainant’s complaint herein, and 
for the entire amount of the material sold this defendant and 
also sold to said Tillotson for the use of said Hotel Victory. And 
said lien was so filed by said complainant at the request of said 
Tillotson, for said amount, and for the express purpose of in-
stituting this action in this court.

“ And this defendant prays that this honorable court may 
take an account of material sold by complainant to and for the 
use of the defendant, to be used in the construction of said rail-
way, and the amount of said material so sold, which has been 
actually used in the construction thereof. And that the court 
may determine the value of said material so sold to and used 
by this defendant, and the actual amount of the lien which said 
complainant has on account thereof against the property of this 
defendant.”

On September 26, 1892, the Put-in-Bay Waterworks, Light 
and Railway Company filed an answer to the cross bill of Tillot-
son, admitting some and denying many of the allegations there-
of, and containing the following allegation:

“ This answering defendant further says that on or about the 
3d day of September, 1892, the said defendant Tillotson, attempt-
ing to interfere with the said company in the operation of its 
said railway, and to prevent the said company from the peace-
able enjoyment of its said property, the common pleas court of 
Ottawa County, Ohio, on the petition of said Put-in-Bay Water-
works, Light and Railway Company, issued a restraining order 
enjoining the said defendant James K. Tillotson from interfer-
ing or attempting to interfere in any manner with the said com-
pany in the operation of its railway, and which said restraining 
order is still in full force and effect.”

It also appears that the defendant company sued out of the
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court of common pleas a writ of replevin against Tillotson, but 
it is not shown what the property levied on was.

Afterwards, on September 30,1892, the answer and cross bill 
of Arbuckle, Ryan & Company, who had been named as de-
fendants in said suit, was filed, in which it was, among other 
things, alleged that said firm had furnished a large amount of 
machinery and of labor for the said Put-in-Bay Waterworks, 
Light and Railway Company, which went into the construction 
of said railroad and powerhouse of said company, on which there 
was unpaid and due to the said Arbuckle, Ryan & Company a 
balance of $11,153.60, and for which they had filed, on Au-
gust 17, 1892, with the recorder of Ottawa County, Ohio, an 
affidavit and itemized account, by virtue of which proceeding 
they had obtained a lien upon the property and railroad of the 
defendant, the said railroad company. They therefore prayed 
for an account, and for an order directing the sale of the said 
property and railroad, and for the payment of their claim out 
of the proceeds of such sale.

On October 15, 1892, L. S. Baumgardner, theretofore ap-
pointed receiver, filed a petition showing 'cause why certain ex-
penditures incident to the care and preservation of the railroad 
and its property since they had come into his hands, and other 
expenditures necessary to be made, required him to raise a sum 
of not less than $5000, and prayed for leave to issue receiver’s 
certificates for that purpose. This was followed by an order of 
the court authorizing the receiver to issue certificates to the 
amount of $5000, and declaring said certificates to be a first lien 
upon all the property of said railway company in the hands of 
said receiver.

Afterwards, on October 29, 1892, a motion to discharge the 
receiver was made on behalf of the defendant railway company, 
which was accompanied by an affidavit of J. P. Carrothers, as 
president of said company, in which, among other things, it was 
stated that on September 3,1892, the affiant, as president of sai 
company, was compelled to and did institute replevin procee 
ings to obtain possession of the personal property of said com 
pany, and that by virtue of said action the property of said com 
pany was turned over to affiant as president thereof, excepting
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the books, papers, muniments of title and certain other of the 
personal property belonging to said company which were taken 
away and secreted by said Tillotson; and that said railway 
company obtained from the court of common pleas of Ottawa 
County a restraining order enjoining Tillotson from interfering 
with the company’s peaceable enjoyment of the possession and 
control of saicb Put-in-Bay Waterworks, Light and Railway 
Company, its property and business, such order to take effect 
upon the plaintiff giving an undertaking, as provided by law, 
in the sum of $5000, to the satisfaction of the clerk of said 
court.

Afterwards, on November 12, 1892, an affidavit of one F. S. 
Terry, as manager and attorney of complainant company, was 
filed in the present case, in which, among other things, it was 
stated that the Electric Supply Company was induced to in-
clude all sums due for material furnished for use of the Hotel 
Victory Company in its account against said railroad; that the 
amount actually used in the construction of the Put-in-Bay 
Waterworks, Light and Railway Company amounted to $861.23; 
that the balance of said material, to the amount of $1925.81, 
was used inside of said Hotel Victory; that all of said material 
was ordered by said defendant Tillotson, as vice president of 
said defendant corporation, and was charged upon the books of 
the plaintiff corporation to the said Put-in-Bay Waterworks, 
Light and Railway Company.

On December 22,1892, the court overruled the motion to dis-
miss the receiver and to modify the order to said receiver to 
issue certificates; and an order was made, on the further peti-
tion of the receiver, allowing him to issue additional certificates 
to the amount of $5000.

On January 20, 1893, an appeal from the decree of the Cir-
cuit Court overruling the motion to discharge the injunction 
and to modify the order authorizing the receiver to issue certifi-
cates, and retaining jurisdiction, was taken by the Industrial 
an Mining Guaranty Company, a corporation of New Jersey, 
an one of the defendants in the cause, to the Circuit Court of 
Appeals for the Sixth Circuit; and, on June 22,1893, that court 
reversed the decree of the Circuit Court, the injunction was dis-
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solved and the cause was remanded to the Circuit Court with 
directions for further proceedings in conformity with the opin-
ion of the Circuit Court of Appeals. 58 Fed. Rep. 732, 746.

On December 14,1893, the Circuit Court, in pursuance of the 
mandate from the Circuit Court of Appeals, dissolved the in-
junction theretofore granted on the cross bill of Tillotson, and, 
on December 28,1893, appointed Irvin Belford adspecial master 
commissioner for the purpose of examining the accounts of the 
receiver, with particular reference to the disposition made by 
him of the proceeds of the certificates, and also to report the 
expenses found by the master to have accrued to the defend-
ants, or any of them, and the reasonable compensation to which 
the receiver was entitled, etc.

On March 31, 1894, Irvin Belford, the special master, filed 
his report in the Circuit Court, in which he found that the re-
ceipts of the receiver from all sources amounted to the sum of 
$12,230.90, whereof $8776.10 were from proceeds of receiver’s 
certificates, and his expenditures amounted to the sum of 
$11,969.58, leaving a balance of cash on hand of $261.32. The 
master further found that the reasonable compensation to which 
the receiver was entitled was $2200 ; of which $1200 were for 
his personal services, and $1000 for his attorney’s fees. He also 
found that the expenses and costs incurred by the defendant, 
the Industrial and Mining Guaranty Company, consisting prin-
cipally of attorney’s fees, amounted to the sum of $8795.25.

Subsequently, on June 12, 1894, the Circuit Court made the 
following order:

“ This day this cause came on for further hearing upon the 
motion of the Industrial and Mining Guaranty Company, the 
Put-in-Bay Waterworks, Light and Railway Company and John 
P. Carrothers, to dismiss this cause for want of jurisdiction. 
And the court, having heard the evidence and the arguments 
of counsel, and being now fully advised in the premises, does 
grant said motion conditionally.

“ It is therefore ordered, adjudged and decreed that, upon 
the payment into court of the amount due on the certificates 
issued by L. S. Baumgardner, heretofore appointed receiver 
herein, or the filing herein of said certificates, duly paid an
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cancelled on or before the 30th day of June, 1894, and the pay-
ment to the clerk of this court of the costs in this case, includ-
ing the compensation of the receiver, which is now taxed at the 
sum of $1200.00, and the compensation of receiver’s counsel, 
which is now taxed at the sum of $1000, said cause be, and the 
same is, hereby dismissed.”

On December 5, 1894, Arbuckle, Ryan & Company moved 
the court to dismiss the cause in compliance with the order 
previously made that said cause be dismissed when the receiver’s 
certificates wTere paid, because, as alleged, that said certificates 
have been paid in full, but that Walker P. Hall and James E. 
Hutton, the holders of said certificates, have failed and refused 
to bring the same into court to have them cancelled, etc.

On March 1, 1895, the following order was entered :
“ This cause came on to be heard on the motion of Arbuckle, 

Ryan & Company to compel the holders of the receiver’s cer-
tificates heretofore issued under the orders of this court herein 
to deliver them up to be cancelled and to dismiss said cause; 
the order to Walker P. Hall and James E. Hutton to show 
cause why said receiver’s certificates should not be cancelled; 
the answer of Walker P. Hall to said citation to show cause, 
and the evidence was argued by counsel; and the court, being 
fully advised in the premises, finds that the said Walker P. Hall 
purchased said certificates for full value and in good faith, re-
lying upon the orders of this court and is the present owner 
and holder thereof; that the same have not been paid, nor has 
anything been paid to the said Walker P. Hall on account 
thereof, and that they are still a first lien upon all of the prop-
erty and franchises of the defendant company, the Put-in-Bay 
Waterworks, Light and Railway Company, and that said cross 
petitioners are not entitled to have said cause dismissed until 
said receiver’s certificates and expenses and the costs of this 
cause are paid in full.”

On October 5,1895, a motion was made by the Put-in-Bay 
aterworks, Light and Railway Company to dismiss said ac- 

ion and to direct the receiver theretofore appointed to forth-
with deliver the property of the company in his possession and 
under his control, etc.

vol . clxxxi —27
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On May 6, 1896, Judge H. F. Severens entered an order fix-
ing May 14 for the hearing of said motion, and further ordering 
that any other party or parties who might be interested in the 
action of the court to be taken upon said motion should have 
leave to intervene and be heard at said hearing.

On June 4, 1896, Judge Severens entered an order contain-
ing, among other things, the following:

“ I am further of the opinion that the motion heretofore made 
upon the petition of the Put-in-Bay Waterworks, Light and 
Railway Company, directing the receiver to surrender the prop-
erty in his hands and dismissing the suit, should be denied, my 
opinion being that there are certain charges incurred in the re-
ceivership, the extent of which is not now determined, which 
must be ascertained and satisfied before the property can be 
released and the case dismissed, even if the case be dismissed 
and the property surrendered, this order, however, to be with-
out prejudice to a renewal of a like application and motion 
when the situation of the case shall be ripe for a dismissal.”

On June 25, 1896, the defendant company filed another peti-
tion, renewing its motion that the receiver should be directed 
to surrender to the company the property in his possession, 
which petition contained, after certain recitals, the following 
paragraphs:

“ Your petitioner further represents that it is ready and will-
ing and hereby tenders to the court a good and sufficient bond 
for the payment of all charges incurred in said receivership that 
mav be finally determined a first and prior lien upon the prop 
erty of your petitioner.

“ Wherefore your petitioner prays that an order may be en 
tered in this cause directing the receiver to forthwith deliver 
to your petitioner all of the property of your petitioner of every 
kind and description now in his custody or under his control y 
virtue of his appointment as receiver aforesaid, upon the fi ing 
by your petitioner of the bond hereinbefore tendered an t e 
approval thereof by the court. . . , Your petitioner furt er 
prays that a reference be had for the purpose of ascertaining 
the amount of the charges incurred by the receiver herein wi 
particular reference as to the disposition made by the receiver
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of the proceeds of the receiver’s certificates heretofore issued 
in this action, the purposes for which, the persons to whom and 
the dates the same were made; that said reference shall include 
the ascertainment of any other charges made in said receiver-
ship and the purposes for which the same were created.”

Whereupon, on July 15, 1896, Judge Severens entered an 
order granting the railway’s petition for restoration of property 
upon giving a bond of $20,000, to be approved by the clerk of 
the court, for the use and benefit of the parties who might here-
after be entitled thereto, and providing that the obligors of said 
bond should bind themselves to secure the payment of all charges 
incurred in the receivership in this action, including his certifi-
cates aforesaid, which might finally be determined to be a lien 
upon the property of said railway company, and should, in giv-
ing this bond, submit themselves to the jurisdiction of the court 
to the end that the court might make such bond effectual for the 
collection of said charges by order or decree in this cause, etc.

On April 17, 1897, the following order was entered :
“It appearing under the decree ordered herein on July 15, 

1896, providing for a restoration of the property in the hands 
of the receiver, L. S. Baumgardner, heretofore appointed in 
this cause, to the defendant, the Put-in-Bay Waterworks, Light 
and Railway Company, upon the said company filing a bond 
as provided in said decree, and further under the decree of 
January 6, 1897, extending the time for the filing of said bond 
to March 1,1897, that said defendant, the Put-in-Bay Water-
works, Light and Railway Company, has not filed said bond: 
Now, therefore, it is hereby ordered and decreed that the said 
decree of July 15, 1896, be and it is hereby set aside and held 
for naught.”

Several further motions were made not necessary now to 
mention, and finally on January 31, 1898, the court filed an 
opinion finding that there was not a sufficient available fund 
m t e hands of the receiver with which to satisfy the receiver’s 
certificates and other necessary charges, and that it was neces-
sary to sell the railroad and other real estate and fixtures be- 
onging to the works of the Put-in-Bay Waterworks, Light and 
a way Company, in order to raise a fund necessary to com-
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pletely satisfy the charges, and accordingly directed notice to 
be given to the several intervening parties.

Pending these proceedings, the Atlantic Trust Company, a 
corporation and citizen of the State of New York, on March 7, 
1898, asked and obtained leave to file an intervening petition 
or complaint against the defendant railway company, wherein 
it was alleged that said intervening company was the holder as 
trustee of certain bonds of said railway company aggregating 
$125,000, secured by a deed of trust or mortgage, bearing date 
June 16, 1892, on all the property, railroad and franchises of 
said railway company; that said bonds were in default and 
unpaid; and thereupon prayed that said mortgage be declared 
a lien on said property and be foreclosed.

On November 21, 1898, the Put-in-Bay Waterworks, Light 
and Railway Company filed a demurrer to the intervening peti-
tion of the Atlantic Trust Company, which demurrer was on 
January 31, 1899, overruled.

On December 12, 1899, the Circuit Court, Hon. Horace H. 
Lurton, Circuit Judge, and Hon. Henry F. Severens, present, 
entered an order containing, among other things, the follow-
ing:

“ It appearing to the court that there has been filed in this 
cause no plea or answer to the intervening petition of the de-
fendant Atlantic Trust Company, or to its amendment thereto, 
and that each and every of the defendants and the complain-
ant are in default thereof: Now, therefore, on this 12th day 
of December, 1899, came the said Atlantic Trust Company, 
by its solicitors, H. Van Cam pen, Jr., and Swayne, Hayes and 
Tyler, and on its motion, it is ordered that the said intervening 
petition and amendment thereto be taken pro confesso as to 
all parties to this action—reserving,-however, to the defend-
ant, the Bodefield Belting Company, without further pleading 
herein, the right to present for the further consideration of the 
court and its orders thereon all or any question as to the prior-
ity of the lien claimed by said the Bodefield Belting Company 
over the said lien of said Atlantic Trust Company.”

And thereupon, on the same day, Irvin Belford was appointe 
as special master to ascertain and report the number and owner
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ship of bonds secured by said mortgage, and the amount of prin-
cipal and intel est due thereon.

On December 15,1899, the Circuit Court, present Hon. Horace 
H. Lurton, Circuit Judge, and Hon. Henry F. Severens, Dis-
trict Judge, entered the following decree or order of sale :

“ It being made to appear to the court that there is now past 
due and unpaid on the receiver’s certificates heretofore issued 
under the order and direction of the court in this case the sum 
of $7996.10, which amount represents the balance due on all of 
said certificates now outstanding up to this date and shall bear 
interest hereafter at seven per cent, all of which certificates have 
been deposited with the clerk of this court, and which amount 
and the costs of this case taxed and taxable against the defend-
ant the Put-in-Bay Waterworks, Light and Railway Company, 
to wit, the sum of $----- , the court finds are the first and best
lien on all the property of the said defendant, the Put-in-Bay 
Waterworks, Light and Railway Company, and there being no 
income or moneys available in the hands of the receiver suffi-
cient to provide for the payment of said certificates and costs, 
it is accordingly ordered, adjudged and decreed that unless said 
defendant or some party in interest pay or cause to be paid to 
the clerk of this court the amounts so as aforesaid found due for 
receiver’s certificates and the costs, as aforesaid, together with 
the sum of $15,033.44, being the amount due as found by this 
court in a prior order in this case on the amended intervening 
petition of Arbuckle, Ryan & Company, with interest computed 
to the date of this decree, and the sum of $784.85, being the 
amount found due in a prior order of this court on the interven-
ing petition of Barbour & Starr, with interest computed to the 
date of this decree, and the sum of $486.88, being the amount 
found due in a prior order of this court on the intervening pe-
tition of the Bodefield Belting Company, with interest computed 
to the date of this decree, within thirty days from the date of 
this decree, all of the property of the defendant, the Put-in-Bay

aterworks, Light and Railway Company, hereinafter more 
specifically described, and all of the right, title, and interest and 
equity of redemption of said defendant, the Put-in-Bay Water-
works, Light and Railway Company, and each and every party to
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this action in and to the said property and in and to all property 
which has since the date of the filing of the petition herein been 
acquired by said the Put-in-Bay Waterworks, Light and Railway 
Company or by the receiver appointed by this court or which may 
hereafter be acquired prior to the sale hereinafter provided for, 
shall be offered for sale and sold by and under the direction of Ma-
thias A. Smalley, who is hereby appointed special master for the 
purpose, in the manner hereinafter directed, to satisfy the amounts 
due, as aforesaid, for said receiver’s certificates, and costs, and al-
so to satisfy the amounts found due as aforesaid, on the amended 
intervening petition of Arbuckle, Ryan & Company and the in-
tervening petitions of Barbour & Starr and the Bodefield Belting 
Company, and that the property ordered to be sold under this 
decree shall be sold in accordance with the course and practice 
of this court at public sale to the highest bidder for cash, at the 
courthouse of Ottawa County, Ohio, at Port Clinton, in said 
county, being the county in which said property is situate, and 
that notice of the time and place of such sale shall be given by 
said Mathias A. Smalley, special master, as aforesaid, by adver-
tisement thereof published once a week for at least four weeks 
prior to said sale in at least one newspaper printed, regularly 
issued, and having a general circulation in said Ottawa County, 
which said notice shall describe the property to be sold.

“ It is further ordered, adjudged, and decreed that the said 
special master in making such sale shall first offer for sale all 
the right, title, and interest of the defendant the Put-in-Bay 
Waterworks, Light and Railway Company in and to the rail-
road, so called, of the said defendant, the Put-in-Bay Water-
works, Light and Railway Company, including therein the line 
of railway cars, motors, apparatus, tracks, side tracks, switches, 
turnouts, poles, wires, and other apparatus, together with the 
franchises, easement, and rights of way connected therewith 
or appurtenant thereto, not part of, however, or belonging to 
the powerhouse property, so called, hereinafter described, pro 
vided that no bids for said above-described property, when thus 
offered separately, shall be received for less than a sum e9u‘* 
to the amounts found due, as aforesaid, upon receiver s certi 
cates and the costs hereinbefore provided; and provide ui
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ther, however, and it is hereby ordered, that if within thirty 
days from the date of this decree the said defendant, the Put-in- 
Bay Waterworks, Light and Railway Company, or any party 
in interest herein, pay or cause to be paid to the clerk of this 
court the amount so, as aforesaid, found due on said receiver’s 
certificates, together with the costs of this action, as hereinbe-
fore adjudged, then said marshal shall not expose or offer for 
sale under this decree the railroad property as above described. 
In case said railroad property, so called and above described, 
shall be separately offered for sale under the above terms of 
this decree and the amount bid therefor shall equal the amount 
of said receiver’s certificates and costs aforesaid, then said special 
master shall sell the aforesaid property to the highest and best 
bidder therefor, and thereupon shall next offer for sale and sell 
to the highest and best bidder for cash all the right, title, and 
interest of the defendant the Put-in-Bay Waterworks, Light and 
Railway Company in and to the remainder of the property of 
the said the Put-in-Bay Waterworks, Light and Railway Com-
pany, to wit, the powerhouse property, so called, being lots num-
bers four hundred and seventy-one (471), four hundred and 
seventy-two (472), four hundred and seventy-three (473), four 
hundred and seventy-four (474), and four hundred and seventy- 
five (475) of Victory Park addition, in Put-in-Bay or South 
Bass Island, Ottawa County and State of Ohio, together with 
all the buildings and appurtenances thereon, including the plant, 
machinery, apparatus, and fixtures attached to or contained in 
said buildings or either of them, provided that no bid for said 
powerhouse property as above described shall be received for 
less than $10,000.

“ It is further ordered that if in accordance with the terms of 
this decree, as hereinabove set forth, separate offer of the afore-
said-railroad company, so called and as hereinabove described, 
shall be made, and the sum bid therefor shall not, however, be 
equal to the amount found due, as aforesaid, upon said receiver’s 
certificates and the costs aforesaid, then separate sale thereof 
s all not be made, but in lieu of said offer of the remainder of 
t e property of said defendant, the Put-in-Bay Waterworks, 

!ght and Railway Company, as provided by the terms of this
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decree hereinabove set forth, said special master shall forthwith 
offer for sale and sell for cash to the highest and best bidder 
therefor all the property of the said defendant, the Put-in-Bay 
Waterworks, Light and Railway Company above described, in-
cluding both the railroad property, so called, and the power-
house property so called, as hereinabove described, as a unit, 
but no bid therefore as a unit shall be received for less than 
816,500.

“ It is further ordered, adjudged, and decreed that the said 
special master return the proceeds of said or any of said sales 
into the registry of this court, to be there held subject to the 
further order of this court.

“ It is further ordered and directed that the said special mas-
ter make report of his acts and doings under this decree with 
all convenient speed after said sale or sales shall have taken 
place.

“ The court hereby reserves for further consideration as be-
tween Atlantic Trust Company and the Bodefield Belting Com-
pany any and all questions arising between them as to the pri-
ority of their respective liens, and the court further expressly 
reserves for its further consideration all matters not herein ex-
pressly provided for.”

On March 2,1900, the report of M. A. Smalley, special master 
in chancery, was filed, showing that on February 24, 1900, he 
had sold to J. W. and C. W. Ryan, at public auction, for the sum 
of 816,501, all the property of the said defendant, the Put-in- 
Bay Waterworks, Light and Railway Company; and on March 8, 
1900, the court approved the said report and sale nisi ; and on 
March 26, 1900, no exceptions or objections to the sale having 
been filed by any of said parties, it was ordered that the said 
order confirming said sale was made absolute, and the specia 
master directed to immediately execute a deed for the property 
so sold by him to the purchasers.

On June 8,1900, an order or decree of distribution was made, 
containing, among other things, the following:

“ This day came Arbuckle, Ryan & Company, the Bodefie 
Belting Company, Barbour & Starr, the Put-in-Bay Water 
works, Light and Railway Company, Walker P. Hall, L.
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Baumgardner, receiver, and Atlantic Trust Company, by their 
respective counsel, and thereupon this cause was heard upon the 
motion of Walker P. Hall for an order releasing the bond by 
him heretofore given conditioned for the repayment of any 
moneys by him received from the receiver herein should he be 
ultimately found not entitled thereto.

“In consideration whereof the court, being duly advised in 
the premises, doth find that the condition of said bond has been 
fully satisfied, and that the same should be cancelled and dis-
charged, but retained in the custody of the court.

“It is therefore ordered and adjudged by the court that said 
bond be, and the same hereby is, cancelled and discharged, and 
the said Walker P. Hall and his surety are hereby released from 
any and all liability thereon.

“ And thereupon this cause was further heard upon the mo-
tion of the said Walker P. Hall for an order of the court di-
recting the clerk to pay the said Walker P. Hall out of the 
moneys in the registry of the court and arising from the sale of 
the property of said defendant, the Put-in-Bay Waterworks, 
Light and Railway Company, the sum of $2400, claimed to 
have been paid by him on the 28th day of July, 1894, to said 
L. 8. Baumgardner, as receiver, in liquidation of the allowances 
theretofore made said receiver and his counsel, together with 
certain expenditures by said receiver made, and was argued by 
counsel.

In consideration whereof the court, being duly advised in 
the premises doth find that said motion is not well taken and 
should be denied.

It is therefore ordered and adjudged by the court that said 
motion be, and the same hereby is, overruled at the costs of said 
Walker P. Hall.

Thereupon this cause was further heard upon the fifth and 
na report of said receiver, L. S. Baumgardner, heretofore ap-

pointed herein, and was submitted to the court.
n consideration whereof and upon examination thereof the 

court finds the same to be, in all respects, true and correct, and 
! 1S * /]ere^.ore ordered and adjudged by the court that the same 

e’ an it is hereby, approved and confirmed.
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“ And the court doth further find that all the property of the 
said defendant, the Put-in-Bay Waterworks, Light and Railway 
Company, has been sold and delivered to the purchaser thereof, 
and that there is no further deed for a receiver herein.

“ The court does further find that said receiver and his coun-
sel, Doyle & Lewis, have performed valuable services in the care 
and preservation of the property of said defendant since the last 
allowance made them herein. It is therefore ordered and ad-
judged by the court that out of the funds in his hands said re-
ceiver be allowed, and he is hereby authorized to pay unto him-
self, in full of his compensation for such services, the sum of 
$200; to Doyle & Lewis, his said counsel, the sum of $300, in 
full payment for the services rendered him as such receiver, and 
to the clerk of this court the balance remaining in his hands, 
to wit, the sum of $269.18, to be applied by said clerk in part 
payment of the costs herein incurred.

“ It is further ordered and adjudged by the court that upon 
making said payment of said sum to said clerk, and upon filing 
with the clerk of this court proper receipts, evidencing the dis-
bursements by him made, as set forth in his said final account, 
said receiver shall stand discharged from all further duties and 
obligations as such receiver, and that the condition of said bond 
by him heretofore filed herein as such receiver be satisfied and 
said receiver and his surety be relieved from all liability thereon.

“ And thereupon this cause was further heard upon the peti-
tion of Arbuckle, Ryan & Company, one of the intervenors 
herein, for an order of the court distributing the proceeds ans 
ing from the sales of the property of the Put-in-Bay Water 
works, Light and Railway Company, heretofore made in acc°r * 
ance with the former order of this court, and was argue y 
counsel. . .

“ In consideration whereof the court, being duly advise in 
the premises, doth find that the prayer of said petition shou 
be granted. ,

“ It is therefore ordered and adjudged by the court t a e 
clerk of this court be, and he hereby is, ordered and direc e 
to forthwith distribute the moneys in the registry of the cour 
and arising from said sales aforesaid in the following manner, 
to wit:
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“ I. To the clerk of this court the costs of this suit and re-
maining unpaid, including the sum of $175 to the special master 
commissioner hereby allowed as his compensation for his ser-
vices by him rendered in selling said property, and the further 
sum of $54.30, hereby allowed him for the expenses and expen-
ditures by him incurred in connection therewith, which said 
amounts shall be paid said master commissioner.

“ II. To the owner or owners of receiver’s certificates, here-
tofore issued herein, upon the surrender and cancellation thereof, 
the amount heretofore found to be due thereon, to wit, $7966.10, 

'together with interest thereon, at the rate of 7% per annum, 
from the 13th day of December, 1899, to the date when this 
order shall finally take effect.

“ III. To the county treasurer of the county of Ottawa and 
State of Ohio the sum of $591.66, being the taxes and assess-
ments levied and assessed against the property of said the Put- 
in-Bay Waterworks, Light and Railway Company for the 
year 1899.

“ IV. The one hundred one hundred sixty-fifth part of the 
balance remaining to Arbuckle, Ryan & Company, the Bode- 
field Belting Company and Barbour & Starr, pro rata, in pro-
portion to the amounts heretofore found due them respectively.

“ The balance, after the payments aforesaid, to wit, the sum 
of $ } shall be retained in the registry of the court to await
its further and final order.

“ And thereupon this cause was further heard, upon the mo-
tion of the Atlantic Trust Company, trustee, for leave to with-
draw its petition filed herein for allowance of compensation; 
which leave is given, and the same is accordingly done, without 
prejudice, however, to the rights of said trustee to hereafter file 
its petition therefor.

To all the foregoing order and decree the said the Put-in- 
ay Waterworks, Light and Railway Company, by its counsel, 

excepts on the ground that the court is without jurisdiction in 
e premises, for the reason that it appears by the record herein 
at this suit does not really and substantially involve a dispute 

or controversy properly within the jurisdiction of said court, 
an the parties to said suit were improperly and collusively
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joined for the purpose of creating a case cognizable by said 
Circuit Court under the act of Congress of March 3,1875, as to 
which question of jurisdiction an appeal has been taken by the 
said the Put-in-Bay Waterworks, Light and Railway Company 
to the Supreme Court of the United States, at Washington.”

On June 2, 1900, an appeal was allowed in the following 
terms:

“ The former appeal prayed by the above-named appellant, 
the Put-in-Bay Waterworks, Light and Railway Company, and 
allowed by me on the 23d day of February, 1900, having been 
discontinued, and the said appellant having now presented a 
new petition praying for the allowance of an appeal from the 
decrees of this court made on the 12th, 13th and 15th days of 
December, 1899, said petition is now granted and the appeal is 
allowed.

“And thereupon, on the request of Walter L. Granger, of 
counsel for the appellant, I do hereby certify to the Supreme 
Court of the United States that upon the hearing of the said cause, 
wherein the said decrees so appealed from were entered, as well 
as upon various interlocutory hearings during the progress of the 
cause, the said appellant denied the jurisdiction of the court 
over said cause and contended that the court was without juris-
diction upon the grounds that the amount in controversy was 
in truth and in fact much less than the sum of two thousand 
dollars ($2000), exclusive of interest and costs, and that the 
case had been fraudulently and collusively instituted by the par-
ties thereto for the purpose of creating the appearance of juris-
diction not in fact existing; which contention, so far as related 
to the receiver’s certificates and the intervening petitions, was 
overruled.

“ And it is accordingly certified that the appeal herein all owe 
is granted for the single purpose of presenting to the said Su-
preme Court the question whether the Circuit Court had juris-
diction to entertain the said cause and render the decrees so ap-
pealed from. ,

“ The clerk is therefore directed to certify to the United 
States Supreme Court, at Washington, the portions of the rec 
ord in said cause appertaining to said jurisdictional question
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upon the appellant executing a bond for costs in the sum of five 
hundred dollars ($500).

“H. F. Severens , Circuit Judge”

Mr. Joseph B. Foraker and JZr. Walter L. Granger for ap-
pellant.

Jfr. J. K. Hamilton and Mr. William C. Cochran for appel-
lees.

Mr . Justice  Shiras , after stating the case, delivered the opin-
ion of the court.

The contention in the brief on behalf of the appellant, that 
“ by the service of the writ of replevin issued from the state 
court the property came into the custody and possession of that 
court for all purposes of jurisdiction in that case, and no other 
court had a right to interfere with that possession except a 
court having a direct supervisory control over the court issuing 
the writ, or some superior jurisdiction in the premises, the 
state court having placed the property in the possession of the 
officers of the railway company as against the claim of Tillot-
son, by a writ of replevin, the United States Circuit Court in 
this case had no jurisdiction to issue an injunction or to appoint 
a receiver, by means of which the company and its officers 
were prevented from using and operating the railway property, 
which the state court had directed its officers to place in their 
hands,” seems to answer itself.

By the operation of the writ of the state court certain per-
sonal property of the Put-in-Bay Waterworks, Light and Rail-
way Company was taken from the possession of one Tillotson 
and restored to that of the company, and by a restraining order 

illotson was prohibited from interfering with the use and oper-
ation by the company of its railway property. Whatever, then, 
May have been the nature or merits of the questions between 

e railway company and Tillotson, it is conceded that the 
actual possession of the property, whether real or personal, was 
Mt e railway company at the time when, in the suit of the 

ectrical Supply Company, the receiver was appointed, by the
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Circuit Court of the United States. It is too plain for argu-
ment that the replevin suit, affecting only certain articles of 
personal property, and arising out of a controversy between the 
railway company and Tillotson, its vice president, could not 
draw into the jurisdiction and control of the state court the 
railroad and franchises of the railway company, so as to pre-
clude creditors of the company from instituting proceedings in 
the Federal court. As respects the restraining order, if such 
were ever issued, it does not appear that Tillotson ever dis-
obeyed it, and, if he did, he personally would be answerable to the 
state court. It may be further observed that it is not made to 
appear that the restraining order ever became operative as an 
injunction by the filing of a bond in $5000, which was imposed 
as a condition for its issuance. At all events, and conclusively 
as to the merits of this contention, the property and franchises 
which are the subject-matter of the present suit were not, either 
actually or constructively, in the possession of the state court 
when the Federal court appointed its receiver.

Our inspection of this record has not constrained us to hold 
that the Circuit Court lost its apparent jurisdiction of the case 
by reason of disclosures made subsequently in the progress of 
the case. The mere denial that the materials sold by the com-
plainant to the railway company were of the value alleged in 
the bill did not, of itself, deprive the court of jurisdiction. 
Thereby was presented a question of fact into which the court 
had jurisdiction to inquire. Within the letter of the statute 
there was a controversy between citizens of different States, in 
which the matter in dispute was over the sum or value of two 
thousand dollars.

The fifth section of the act of March 3, 1875,18 Stat. 470, 
provided that if in “ any suit commenced in a Circuit Court, 
. . . it shall appear to the satisfaction of said Circuit Court, 
at any time after such suit has been brought, that such suit 
does not really and substantially involve a dispute or controversy 
properly within the jurisdiction of said Circuit Court, the said 
Circuit Court shall proceed no further therein, but shall dis-
miss the suit.”

And it has been several times decided by this court that a
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suit cannot properly be dismissed by a Circuit Court as not 
involving a controversy of an amount sufficient to come within 
its jurisdiction unless the facts, when made to appear on the 
record, create a legal certainty of that conclusion. Barry v. 
Edwards, 116 U. S. 550; Wetmore v. Rymer, 169 U. S. 115.

It is not clearly shown in this record that, at any time after 
the suit was brought, it was made to appear, to the satisfaction 
of the Circuit Court, that the suit did not really and substantially 
involve a dispute or controversy properly within the jurisdic-
tion of said Circuit Court. On the contrary, it appears that 
the Circuit Court was not so satisfied, but overruled complain-
ant’s motion to dissolve the preliminary injunction and to dis-
charge the receiver. Thereupon the cause was taken on appeal 
to the Circuit Court of Appeals, and that court directed that 
the preliminary injunction granted by the Circuit Court should 
be dissolved, but held that, on that appeal, the Circuit Court 
of Appeals had no jurisdiction to proceed further, and was 
without power to direct a dismissal of the bill or to vacate the 
order appointing a receiver.

It is true that observations were made by the judges of that 
court, based on affidavits made in the court below, that juris-
diction had been collusively obtained by reason of false state-
ments of the amount of materials sold by the complainant to 
the defendant company, and they seem to have thought that 
by such affidavits the Circuit Court had been made to know 
that its equitable jurisdiction had been improperly invoked. 
Industrial, etc., Co. v. Electrical Supply Co., 58 Fed. Rep. 733,

But such observations of the learned judges did not have the 
force of a decision, nor did they undertake to direct the Cir-
cuit Court to dismiss the bill for want of jurisdiction.

It further appears that, upon the filing of the mandate of 
e Court of Appeals in the Circuit Court, the counsel of com-

plainant filed a motion to dismiss the bill, and claimed that the 
• Appeals had decided that the Circuit Court had no 
jurisdiction. This and subsequent motions to the same effect 
were overruled by the Circuit Court, and the Circuit Court of 

PPeals denied an application for a writ of mandamus. 90 
led. Rep. 831.
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Pending these proceedings and before the final decree of sale, 
the Atlantic Trust Company filed an intervening petition, alleg-
ing its ownership as trustee of one hundred and twenty-five 
mortgage bonds of the defendant company; that there was 
the sum of $40,250 due and unpaid on account of said indebt-
edness, and praying for an account and for a decree of fore-
closure and that the lien of said trust company should be decreed 
to be a lien prior to those of the other creditors. As already 
stated, the Circuit Court overruled the defendant’s demurrer to 
this intervening petition, and on December 12, 1899, the court 
entered an order that said intervening petition should be taken 
pro confesso, and appointing a master to ascertain and report 
the amount and ownership of the outstanding mortgage bonds. 
And subsequently, on December 15, 1899, the final decree or 
order of sale was entered, in which the court reserved for fur-
ther consideration, as between the Atlantic Trust Company 
and the Bodefield Belting Company, any and all questions aris-
ing between them as to the priority of their respective liens. 
A sale of all the property of the defendant railway company, 
in pursuance of said decree, was made on February 24,1900; 
and, no objections or exceptions to the sale having been filed 
by any of the parties, on March 26, 1900, the sale was con-
firmed absolutely, and the master directed to execute a deed 
for the property so sold by him to the purchasers.

It appears that, under the intervening petitions of other cred-
itors than the complainant, there were involved, before and at 
the time of the decree of sale, liens and claims against the de-
fendant’s property largely in excess of the amount necessary to 
confer plenary jurisdiction on the Circuit Court. Jurisdiction 
having attached under the allegations of the original bill, and 
the court having proceeded, in a proper exercise of its discre-
tionary power, to appoint a receiver and to authorize a large 
expenditure of money raised by certificates, in order to protect 
and preserve the property in its custody, and the court having 
also, in the exercise of its power as a court of equity, allowe 
the intervention of other creditors, as between some of whom 
and the defendant company there was jurisdiction in the court, 
both as respects diversity of citizenship and amount of claims,
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we think its jurisdiction did not fail by reason of anything that 
appeared in ex parte affidavits filed on behalf of the defendant 
company, denying the truth of the allegations contained in the 
original bill in respect to the amount in dispute.

In Krippendorf v. Hyde, 110 U. S. 283, it was said : “ The 
equitable powers of courts of law over their own process, to 
prevent abuses, oppression and injustice, are inherent and equally 
extensive and efficient, as is also their power to protect their own 
jurisdiction and officers in the possession of property that is in 
custody of the law. Buck v. Colbath, 3 Wall. 334; Hagan v. 
Lucas, 10 Pet. 400. And when, in the exercise of that power, 
it becomes necessary to forbid to strangers to the action the 
resort to the ordinary remedies of the law for the restoration 
of property in that situation, as happens when otherwise con-
flicts of jurisdiction must arise between courts of the United 
States and of the several States, the very circumstance appears 
which gives the party a right to an equitable remedy, because 
he is deprived of a plain and adequate remedy at law ; and the 
question of citizenship, which might become material as an ele-
ment of jurisdiction in a court of the United States when the 
proceeding is pending in it, is obviated by treating the interven-
tion of the stranger to the action in his own interest as what 
Mr; Justice Story calls, in Clarke v. Matthewson, 12 Pet. 172, a 
dependent bill.”

Circuit Judge Severens, in his opinion in the present case, 
aptly referred to the case of Gumbel v. Pitkin, 124 U. S. 132, 
as containing an elaborate exposition of the principles upon 
which a court of equity may proceed when the rights of inter-
vening creditors are to be dealt with, and upon which principles 
the Circuit Court proceeded in this case.

We fail to perceive any equities in the position of the appel-
ant company. All its creditors, as well the original complain-
ant as the several intervening creditors, have acquiesced in 

e action of the Circuit Court and have availed themselves of 
e remedy afforded by the sale of the defendant’s property, 
avmg failed and declined to accept the opportunity afforded 

y an interlocutory order to regain possession of its property, 
y giving a bond to pay such charges as the court should de-

void clxxxi —28



434 OCTOBER TERM, 1900.

Statement of the Case.

termine to be just and proper, and not having offered, at last, 
to pay the claims and liens adjudged to be just and proper, the 
defendant company seems to us to have suffered no injustice. 
However this may be, the case is before us only on the ques-
tion whether the Circuit Court had jurisdiction to entertain the 
said cause and render the decrees so appealed from, and this we 
answer in the affirmative, and direct the appeal to be dismissed 
with costs.

Let it ~be so certified.

UNITED STATES RUBBER COMPANY v. AMERICAN 
OAK LEATHER COMPANY.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE SEVENTH

CIRCUIT.

No. 150. Argued January 25, 28,1901. — Decided May 13,1901.

The right of an insolvent debtor to prefer one creditor to another, exists in 
the State of Illinois to its fullest extent, and the giving of judgment notes 
is recognized as a legitimate method of preference.

In the absence of national bankrupt laws, if a remedy is sought in a court 
of equity against fraudulent preferences, it must be on allegation and 
proof of a design to defraud and to delay the complaining creditor.

While the policy of the law permits preferences, and such preferences as 
are necessarily unknown to others than those concerned, it does not per 
mit any device which prevents the debtor from giving a like advantage to 
his other creditors, if he so wishes, unless such device is put in the form 
of a mortgage, or other instrument, perpetually open to public inspection 
upon the public record.

The present case is one in which the fundamental rule that equality is equi y, 
may properly be applied.

On  September 11,1896, the American Oak Leather Company, 
a corporation of the State of Ohio, filed, in the Circuit Court o 
the United States for the Northern District of Illinois a bill o 
complaint against C. H. Fargo & Company, a corporation o t 
State of Illinois; the United States Rubber Company, a cor-
poration of the State of New Jersey; L. Candee & Company,
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a corporation of the State of Connecticut; John W. Arnold, 
United States Marshal for the Northern District of Illinois, and 
the Metropolitan National Bank, a national banking association.

The bill alleged that the complainant was a judgment cred-
itor of C. H. Fargo & Company, an insolvent corporation; that 
judgments by confession against said C. H. Fargo & Company 
had been entered in the Circuit Court of the United States on 
August 6, 1896, for large amounts in favor of the United States 
Rubber Company and L. Candee & Company; that, on the same 
day, an assignment was made by C. H. Fargo & Company of 
all its book accounts to said rubber companies; that a judgment 
by confession had been entered on August 6, 1896, for a large 
amount, in favor of the Metropolitan National Bank, and on 
the same day deeds to said bank had been executed by Fargo 
& Company, conveying its factory at Dixon, Illinois ; that ex-
ecutions had been issued on said judgments and levied upon all 
the tangible assets of C. H. Fargo & Company; that said judg-
ments were illegal because given and taken with intent to de-
fraud the complainant and other creditors of C. H. Fargo & 
Company. The bill prayed that the said judgments, executions, 
assignment and deeds should be set aside, and that the assets 
of C. H. Fargo & Company should be applied, through a receiver, 
to the payment of its l)ona fide creditors.

Subsequently other creditors to a large amount filed interven-
ing petitions, and joined in the complainant’s prayer for relief. 
Answers were filed by the several defendants, denying the alle-
gations of fraud; and thereupon the court referred the case to 
Henry W. Bishop as a master in chancery, “ to take proofs here-
in and report the same, together with his conclusions thereon, 
as to the facts only.” An order was also entered appointing 
a receiver, and upon appeal to the Circuit Court of Appeals for 
the Seventh Circuit this order was affirmed. 82 Fed. Rep. 348.

n April 17, 1899, after taking a large amount of testimony, 
an a protracted hearing, the master filed a report, of which 
the important portions were as follows:

There was due January 6, 1896, to Candee & Company, 
upon the notes of C. H. Fargo & Company, (given in settle-
ment in November, 1895,) the sum of $44,900, and on the same
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date there was due from the Fargo Company to the United 
States Rubber Company on open account for proceeds of sale 
of consigned goods the sum of $141,537.13.

“ It is shown by the testimony, and I so find, that about 
January 2, 1896, the C. H. Fargo Company, anticipating diffi-
culty in meeting its regular obligations maturing during that 
month, applied to one Charles L. Johnson, who represented 
both the Candee Company and the United States Rubber Com-
pany, for a loan of $50,000, representing that the Fargo Com-
pany was perfectly solvent, and that this accommodation would 
relieve it from its temporary embarrassments and enable it to 
go on with its business.

“This application was granted, and on January 6, 1896, 
Johnson agreed, acting for L. Candee Company, to lend the 
Fargo Company the sum of $50,000 for six months, upon the 
understanding that this loan and the indebtedness of $44,900 
upon the notes previously given as aforesaid and the balance 
due the United States Rubber Company, and which might be-
come due it, should be secured in such a way as might be satis-
factory to their counsel, Mr. Beale, of the law firm of Isham, 
.Lincoln & Beale.

“The proposition was accepted on the 6th day of January, 
1896, and it was agreed and arranged between the parties as 
follows:

“ First. That the $50,000 should be advanced to the Fargo 
Company by L. Candee & Company, partly on that date and 
during the succeeding two weeks.

“ Second. That the Fargo Company should that day execute 
and deliver its three judgment notes, one for $45,000, payable 
on demand to the order of L. Candee & Company, to secure 
that company with respect to its liability as endorser or guar 
antor upon the notes for $44,900 given previous to January, 
1896; one for $51,500, payable on demand to L. Candee & 
Company, as collateral security to plain notes of the Fargo 
Company, which were given as evidence of the advance o 
$50,000 then to be made, and one for $140,000, payab e on 
demand to the order of the United States Rubber Company, as 
collateral security to the then existing and to any future in 
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debtedness of the Fargo Company to the United States Rubber 
Company as aforesaid.

“Third. That in case the Fargo Company should at any 
time find it necessary to suspend business, it would assign as 
additional security all its accounts and bills receivable; that 
it should not give any judgment notes to other creditors which 
would impair the security to the rubber companies, and that 
the $50,000 advance should be used by the Fargo Company in 
reduction of its general indebtedness as it matured; and

“Fourth. That the four employes of the Fargo Company 
who were on the board of directors, and also E. A. Fargo, 
should retire from the board and there should be elected in 
their places by the stockholders of the company five persons, 
to be nominated by said Beale, in whom he had confidence, 
one of whom should become secretary and treasurer, and that 
the directors so to be elected at Beale’s nomination should not 
hamper or interfere with the proper carrying on of the ordi-
nary business of the company.

** * * * * sjs $
I find that the attention of the general creditors was never 

called to this arrangement and they had no knowledge of it. 
The Metropolitan National Bank first learned of it at or about 
the time a judgment note was given it to secure the payment of 
its claim of $50,000 as hereinafter stated.

“I find that in pursuance of this arrangement, and on Jan-
uary 6,1896, a meeting of the board of directors of the C. H. 
Fargo & Company was had before any change in said board, 
w en a resolution was passed authorizing the borrowing of the 
$50,000, the giving of judgment notes, as in said agreement 
provided for, and assignment of the accounts, bills and choses 
m action upon the contingencies agreed upon; and upon the 
same day the three judgment notes referred to were executed 
an delivered by Charles E. Fargo, president of the company;

ran M. Fargo, vice president and treasurer, and E. A. Fargo, 
secretary, and the loan of $50,000 was perfected, $10,000 being 

vanced at the time and the balance of $40,000 during the 
succeeding two weeks.

This action was ratified on the 8th day of January, 1896,
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by the unanimous vote of the stockholders of C. H. Fargo & 
Company, all the shares being represented.

“ I find that in pursuance also of said arrangement, and as a 
part of it, at a meeting of the stockholders of C. H. Fargo & 
Company, held January 9, 1896, George C. Madison, Tiffany 
Blake, Buell McKeever, Frederick B. Fuller, Gilbert E. Porter, 
Charles E. Fargo and F. M. Fargo were duly elected directors 
for the ensuing year.

“ The first five, except Blake, were employes in the office of 
William G. Beale, and said Blake was assistant corporation 
counsel of the city of Chicago, of which William G. Beale was 
then corporation counsel, and all five were elected by the stock-
holders at the suggestion of said Beale. Subsequently, at a 
meeting of the newly constituted board, at which Charles E. 
Fargo was reelected president of the company, Frank M. Fargo 
was reelected vice president of the company and Buell Mc-
Keever was elected secretary and treasurer of the company, 
the by-laws of the company were amended providing against 
the giving of judgment notes or preferential security without 
special authorization of the board of directors.

“ I also find that the change of the board of directors and 
officers, and the changes of the by-laws of said company and 
the resolution thereof authorizing judgment notes and assign-
ments of accounts if necessary, were all for the purpose of giv-
ing preferential security to the rubber companies, and the mat-
ter was kept secret in order to allow the Fargo Company an 
opportunity of getting through embarrassments apparently tem-
porary but not with a fraudulent intent as to the other creditors 
of the company. The only purpose and object of changing the 
board of directors as aforesaid and of amending the by-laws 
was to protect the rubber companies against the giving by the 
Fargo Company of preferential security or judgment notes to 
other of its creditors which should be superior to the security 
of the rubber companies.

«I further find that the arrangement as made was carried 
out in good faith by the parties, and that the directors electe 
at the suggestion of said Beale took no part in the active 
agement of the Fargo Company after their election, and t a
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no stockholders’ or directors’ meetings of the Fargo Company 
were held after January 9, 1896, until August 5, 1896.

“I find that on January 9, 1896, which was the date of the 
meeting of the new directors, the authorized capital stock of the 
said corporation of C. H. Fargo & Company, was $400,000, and 
the debts of the corporation on January 6, 1896, as follows :

Amount owing United States Rubber Com-
pany ..................................................... $141,537 13

Amount owing Candee & Company . . 44,900 00
Amount owing Metropolitan National Bank 50,000 00
Amount owing other creditors . . 210,216 20

Total................................................ $446,653 33

“ I find that the value of the assets of C. H. Fargo & Com-
pany at that time had not been definitely ascertained, but I find, 
as a matter of fact, as the results of efforts since made in col-
lecting the same in liquidation and from other sources of in-
formation disclosed by the testimony, that on the 6th day of 
January, 1896, the assets of said company were not sufficient 
to discharge its indebtedness, of which fact the defendants, the 
rubber companies, are shown to have been ignorant, relying 
upon the representation of the Fargos that there was a large 
excess of assets over liabilities. The fact that Johnson, repre-
senting the rubber companies, made no detailed examination of 
the assets of the company, but consented to advance the money 
which was applied for, is evidence to my mind that he believed 
in the assurances which were given him by the Fargos of the 
condition of their company.

“I further find that between January 6, 1896, and August 6, 
896, the new liabilities incurred by said corporation to creditors 

other than the rubber companies and the bank were $246,660.54, 
(of which there was due and unpaid on August 6, 1896, 
$142,690.95,) and that during the same period the Fargo Com-
pany paid out more than $300,000 to its general creditors in 
■ a ye^U^ar course °f business, paying substantially all of the 
in ebtedness of January 6,1896, which was largely to the same 
persons who are now creditors.
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“I further find that between January 6 and August 6, 1896, 
the Fargo Company continued its business as before, reducing 
its general indebtedness to a considerable extent with its gen-
eral creditors; that during said time it paid Candee & Com-
pany $44,900, the amount of its indebtedness prior to January 6, 
1896, and $13,470 on account of the advance of $50,000 as 
aforesaid; that during said time it paid to the United States 
Rubber Company $15,000 on account of the indebtedness to 
that company existing January 6, but it also sold consigned 
goods of that company to the amount of $24,534.04, of which 
it remitted only $5495.40; and that on August 6, 1896, there 
was due to the United States Rubber Company the sum of 
$142,424.81, and to L. Candee & Company the sum of $36,530.

“ I further find from the testimony that the indebtedness of 
the Fargo Company, which was incurred after January 9,1896, 
up to the time of the entry of judgment upon the judgment 
notes referred to, was incurred in ignorance of the giving of 
the judgment notes and the change of directors, and of the 
change of officers, and of the arrangement existing between the 
rubber companies and the Fargo Company, and that the amount 
of the claims that were thus contracted and is still unpaid ex-
ceeded $110,000.

“ I find that while Johnson and Sadler, representing the rub-
ber companies, were here from January 2 to January 6, 1896, 
that it was then agreed that separate books showing sales of 
consigned goods should be kept, and the proceeds of the sales 
thereof should be kept in a separate bank account, which was 
done.

«I find that the advance of $50,000 on January 6, 1896, and 
the giving of the judgment notes and security referred to, was 
the result of an evident feeling upon the part of all the parties 
to the transaction, and was in the belief and expectation on 
their part, that through the assistance which was in this way 
afforded the Fargo Company it would be enabled to continue 
its business successfully and become ultimately relieved of its 
financial embarrassment, and that said arrangement was entere 
into in good faith and without any fraudulent intent.

«I find that the testimony does not show that the parties
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were influenced in making the arrangement aforesaid upon a 
belief of the insolvency of the Fargo Company at that time, 
and the conduct of the corporation afterwards and until about 
the time of the entering up of the judgment notes, in my judg-
ment, clearly indicated the hope and expectation that the Fargo 
Company would be finally relieved of its troubles.

“ In support of this conclusion I find that in the meantime and 
between January 6, 1896, and August, 1896, in the regular 
course of its business the Fargo Company reduced, to a large 
extent, the indebtedness which existed on .January 1,1896, in-
creasing the capacity of their manufacturing business, reducing 
its stock and discharging, to a large extent, its general liabilities, 
except with the United States Rubber Company and the Metro-
politan National Bank, with an evident purpose and expecta-
tion of continuing its business; during which time nothing is 
shown to have occurred with these parties inconsistent with 
this theory.

“ I find that during this period the general creditors were 
substantially the same as before, with the exception of the Eagle 
Tanning Works of Chicago, whose claim of $2500.24 has been 
established, for the goods purchased on credit between April 1, 
1896, and July 15,1896, and Wilder & Company, and the Pfister 
& Vogel Leather Company, hereafter mentioned.
********

‘ And I also find that during this time upon the letterheads 
of the C. H. Fargo Company the printed names of the Fargos, 
treasurer and secretary, appeared as before, without anything 
to show any change in the construction or management of said 
corporation, nor were such changes in any way mentioned, or 
their real condition disclosed.

* * * *.* * * *
I further find that during many years prior to January 6, 

896, the C. II. Fargo Company had been doing business with 
e Metropolitan National Bank of this city, its bankers, result-

ing in the creation from time to time of a large indebtedness 
o said bank, which was finally reduced, in the usual course of 
nsiness,so that on the fifth day of August, 1896, said indebted-

ness amounted to the sum of $40,000.
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“ That the Metropolitan National Bank, during the summer of 
1896, applied to 0. H. Fargo &-Company to reduce its indebted-
ness to it and to finally discharge it by the month of November 
following.

“ I further find that at the same time said bank gave the 0. H. 
Fargo Company said notice, and down to about the 3d or 4th 
day of August, A. D. 1896, it had no knowledge of any trans-
actions which occurred between it and the rubber companies in 
the previous month of January, and that it did not know of the 
change in the board of directors of said C. H. Fargo & Com-
pany, or that it had given the rubber companies judgment notes 
for an indebtedness owing by it to said rubber companies, or of 
the agreement which had been entered into in respect to the 
same between it and the rubber companies, or of the action 
which had been taken by the newly constituted board in pursu-
ance of this agreement.

“ I further find that on or about Monday, the 3d day of Au-
gust, A. D. 1896, Charles E. Fargo, president of the said C. H. 
Fargo & Company, called at the Metropolitan National Bank, 
and while there applied to the bank for an additional loan.of 
Sio,ooo.

« I find that during this interview, or shortly thereafter, the 
said Charles E. Fargo informed the president of said bank that 
the said C. H. Fargo & Company had given the rubber com-
panies judgment notes for the amount of its indebtedness to 
them, and while said C. E. Fargo insisted that the assets of his 
company were at that time largely in excess of its indebtedness 
and ample to meet the entire amount thereof, that, owing to 
the difficulty in making its collections as rapidly as its outstand-
ing paper matured, his company would be obliged to fail unless 
it received some assistance.

“ I find that at the time of said interviews the saidC. E. Fargo 
represented to the president of said bank that the said C. 
Fargo & Company was indebted to him and his brothers tor 
money exceeding $10,000 which they had borrowed uP°n elJ 
notes for the benefit of the company, and which they a P31 
over to the company for use in its business, and that sai arg 
brothers had put up some bank stock that they owne as co
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lateral to said notes, and 0. E. Fargo thereupon proposed to 
said bank that if it would loan said C. H. Fargo & Company 
|10,000 in addition to its then existing loan, so that said com-
pany could reimburse him and his brothers and enable them to 
take up said notes, he would procure from the said C. H. Fargo 
& Company judgment notes for said bank, both for said sum so 
advanced as aforesaid, and also for notes then remaining due 
said bank to the amount of $40,000.

“ I further find that said bank acceded to said proposition, and 
loaned said C. H. Fargo & Company said additional sum of 
$10,000, receiving two judgment notes of the Fargo Company 
for the sum of $25,000 each, crediting to the account of said 
C. H. Fargo & Company in said bank said sum of $10,000.

“ I further find that at the time of the completion of this ar-
rangement with said bank neither the bank nor its officers nor 
attorneys had any knowledge of the change of the board of 
directors of the said C. H. Fargo & Company, or of its by-laws, 
but the bank did know that the rubber companies, as a part of 
the final arrangements made, were entitled equally with them-
selves to enter judgment upon the judgment notes which had 
been given.

“ I further find that neither the complainants herein nor any 
of the other creditors of the said C. H. Fargo & Company were 
led to give credit to said company by reason of the transactions 
had between it and the bank, nor did any of the said parties 
sell any goods to said C. H. Fargo & Company subsequent to 
the time when said bank made said $10,000 loan aforesaid to 
0. H. Fargo & Company, nor did the said bank in any way par-
ticipate in or have any knowledge of the change in the by-laws 
of said C. H. Fargo & Company as aforesaid.

“ I further find that from about the time when the said judg-
ment notes were given to said bank, as aforesaid, the said bank 
entered into a stipulation with the rubber companies by which 
it was agreed that they should unite their efforts to collect their 
respective claims against the said C. H. Fargo & Company and 
s ould share pro rata in whatever proceeds should be derived 
therefrom.
********
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“ I further find upon the testimony submitted to and taken 
before me in connection with this branch of the case that the 
defendant, the Metropolitan National Bank, is not shown to 
have been guilty of any actual fraud as against the complain-
ants or the other creditors of C. H. Fargo & Company by rea-
son of any of its transactions with the said defendants, C. H. 
Fargo & Company or the said rubber companies.

“I further find that August 6,1896, before entry of the judg-
ments in favor of the rubber companies as set forth in the plead-
ings, C. H. Fargo & Company, by its president, C. E. Fargo, 
duly assigned to the United States Rubber Company all the ac-
counts and bills receivable of the Fargo Company as further 
security for the indebtedness to the rubber companies, pursuant 
to and in accordance with the agreement made in January, 1896.

“ I find nothing in the testimony which has been taken before 
me upon this reference which so changes the record which was 
before the court upon the hearing of the application for the 
appointment of a receiver as to lead me to a conclusion differ-
ent from that announced by the court at that time; indeed, the 
effect of the testimony, in my judgment, is to explain and 
strengthen the conclusion then expressed by the court, that 
there was no fraud in fact or want of good faith shown in the 
conduct of any of the defendants in respect to the transactions 
complained of; and upon a careful examination of the whole 
record and testimony I so find and report.”

Exceptions filed by the respondents were overruled, and the 
report was in all respects confirmed.

On May 4, 1899, the Circuit Court, per Circuit Judge Gross-
cup, entered a decree setting aside the preferences complained 
of in the bill, as “ fraudulent in law, (although not at the time 
believed by the parties to be such, but, on the contrary, be-
lieved to have been within their rights,) as against the other 
creditors of C. H. Fargo & Company; ” and directing the assets 
in the hands of the receiver, amounting to about $111,000, to 
be distributed pro rata among the creditors, including the de 
fendants. An appeal and a cross appeal were taken to the ir- 
cuit Court of Appeals, and that court, on October 3, 1899, re 
versed the decree of the Circuit Court in so far as it permitte
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the rubber companies and bank, defendants, to share equally 
with other creditors in the fund to be distributed.

Thereupon this court, upon the petition of the rubber com-
panies and the Metropolitan National Bank and the cross peti-
tion of the complaining creditors, allowed a writ of certiorari 
to the Circuit Court of Appeals of the Seventh Circuit.

J/r. Henry 8. Robbins for petitioners. Mr. George A. Fol-
lansbee and Mr. Edward 8. Isham were on his brief.

Mr. Frederick A. Smith and Mr. Jacob Newman for respond-
ents. Mr. William J. Manning and Mr. Horace Kent Tenney 
were on Mr. Smith’s brief. Mr. George W. Northrup, Mr. S. 
0. Levinson and Mr. Benjamin V. Becker were on Mr. New-
man’s brief.

Mr . Justice  Shiras , after stating the case, delivered the opin-
ion of the court.

This was a case in which the Circuit Court of the United 
States for the Northern District of Illinois, sitting in chancery, 
was called upon to administer and distribute the assets of an in-
solvent corporation. The jurisdiction of the court was invoked, 
by a bill of complaint filed on behalf of unsecured creditors seek-
ing to set aside as fraudulent certain preferences held by the de-
fendants. Pending that controversy, a receiver was appointed, 
and ultimately a fund was realized for distribution amounting 
to about $111,000.

The contested questions raised by the bill, intervening peti-
tions, and answers were referred to a master to take proofs and 
report the same “ together with his conclusions thereon as to 
the facts only.”

After stating his findings of facts, the master thus stated his 
conclusions thereon:

I find nothing in the testimony which has been taken before 
me upon this reference which so changes the record which was 

e ore the court upon the hearing of the application for the ap-
pointment of a receiver as to lead me to a conclusion different
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from that announced by the court at that time; indeed, the 
effect of the testimony, in my judgment, is to explain and 
strengthen the conclusion then expressed by the court, that there 
was no fraud in fact or want of good faith shown in the con-
duct of any of the defendants in respect to the transactions com-
plained of; and upon a careful examination of the whole record 
and testimony I so find and report.”

The Circuit Court overruled exceptions taken to the findings 
and conclusion of the master, and confirmed his report.

The conclusions of the Circuit Court were thus expressed in 
the opinion of Circuit Judge Grosscup:

“ After as careful an examination of the evidence as I have 
been able to give to it, I have come to the following conclusions:

“ First. That the intervening creditors have not clearly proven 
that the rubber company and the Candee Company had any in-
tention to commit a fraud upon the other creditors at the time 
of the arrangement of January, 1896 ; on the contrary, I think 
the weight of proof shows that both these companies believed 
that, with the help they were about to give Fargo & Company, 
that company would be able to weather the storm. I am, there-
fore, of the conclusion that there was no intentional fraud com-
mitted.

“ Second. The proof on the part of the intervenors has not 
clearly shown that the ten thousand dollars borrowed from the 
Metropolitan National Bank upon which the Fargos were per-
sonally liable as indorsers did not go into the business of and 
to the benefit of the Fargo Company; on the contrary, the proof 
clearly shows that, so far as the Metropolitan National Bank 
knew, the money had gone to the company. Under these cir 
cumstances I see no reason why the Metropolitan National Bank 
had not a right to advance the ten thousand dollars additiona 
money. . . .

“Fourth. . . . Candee & Company, the rubber company
and the bank would, undoubtedly, in January or in August, 
have had the rightful power io have obtained the judgment 
notes actually taken. Had they taken judgment thereon, there 
can be no doubt but that their preference would have been 
sustained. The vice in the conduct of the rubber company
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and the Candee Company consisted in their attempting to tie 
up the corporation against the power to give like preferences 
in favor of others. It was, in a certain sense, a new attempt; 
it was in the line of efforts of creditors to secure themselves; 
it was, on the whole, not ungenerous to Fargo & Company; 
and did not, considering their rights to have taken judgment 
notes, and the fact that none of the other creditors attempted 
to obtain such notes, or any other preference, before the gen-
eral crash, do any actual injury to the other creditors.

“ On the whole, I think the interests of justice will be best 
subserved by placing them in the class with the other creditors, 
and compelling them to pay the general costs of this litigation.”

In the opinion of the Circuit Court of Appeals there does 
not appear to have been made any serious attempt to overrule 
or substantially modify the master’s findings of facts; but the 
conclusion of the Circuit Court permitting the defendants to 
participate in a pro rata distribution of the fund was not ap-
proved, and the decree in that particular was reversed by a 
majority of the court.

In his dissenting opinion Mr. Justice Brown thus expressed 
his views on the questions of fact:

“ I find no testimony to satisfy me that an actual fraud upon 
the general creditors was intended. . . . The evidence sat-
isfies me that there was a bona fide effort to assist the Fargo 
Company in continuing its business, with the hope of ultimately 
pulling it through, and that if this attempt had been successful, 
it would have redounded greatly to the interest of the general 
creditors. It was natural, at least, that in making this attempt 
the rubber companies should have endeavored to secure them-
selves, not only for their immediate outlay of $50,000, but for 
their prior debts. In palliation of the secrecy which was held 
to make this constructively fraudulent, it may be said that pub-
licity doubtless would have destroyed the entire scheme of rais-
ing money to carry on the business.”

-Nor has our own examination of the evidence led us to dis-
approve of the findings of facts by the master, confirmed and 
adopted by the Circuit Court.
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What judgment, then, ought a court of equity to render upon 
such an ascertained state of facts ?

The view of the majority of the Court of Appeals was that 
the defendants in the court below should not be allowed to 
participate in the fund until all the other creditors had been 
paid in full. The result in the present case and in most similar 
cases would be that the defendants would get nothing, as the 
fund would not reach them. This would be a striking exercise 
of power by a court of equity. Thereby the advantages ob-
tained by remedies on the law side of the court would be trans-
ferred to the complainants on its equity side; the preferred 
would become the unpreferred creditors, and the unpreferred 
become the preferred creditors.

The common law recognizes in every man the right to dispose 
of his property as he pleases. If he becomes insolvent, he may 
pay one creditor, and leave another unpaid. He may secure 
one and not another by a transfer of assets. Such a condition 
of things, when left uncontrolled, naturally resulted in great 
abuses. Under cover or pretence of paying or securing one set 
of creditors, property actually procured from another would be 
withdrawn from the reach of the latter. Yet the only remedy 
afforded by the common law was in the principles of the statute 
of 13’Elizabeth, c. 5, which have been substantially reenacted 
in the various states of the Union. Under those principles a 
collusive transfer, placing the property of a debtor out of the 
reach of his creditors, while securing to him its beneficial enjoy-
ment, would be invalid. But an insolvent debtor may prefer a 
creditor, even though the latter has knowledge of such insol-
vency and the effect of the preference be to delay or disappoint 
his other creditors. Crawford v. Neal, 144 U. S. 585; Dams 
v. Schwartz, 155 U. S. 631.

The right of an insolvent debtor to prefer one creditor to 
another exists in the State of Illinois to its fullest extent, an 
the giving of judgment notes is recognized as a legitima e 
method of preference. Tomlinson v. Matthews, 98 Illinois, > 
Field v. Ridgely, 116 Illinois, 424. .

The abuses which are possible in such a state of a airs we 
among the causes that led to the enactment of bankrup aw
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forbidding preferences by insolvent debtors. But, in the ab-
sence of such laws, as in the present case, if a remedy is sought 
in a court of equity against fraudulent preferences, it must be 
on allegation and proof of a design to defraud and delay the 
complaining creditor. It does not suffice to show a mere case 
of a preference intended by an insolvent debtor in paying or 
securing a bona fide creditor, even though the latter was well 
aware that the natural effect of the preference could work a 
detriment to other creditors. This was well known to the 
learned counsel who drew the bill of complaint in the present 
case, and accordingly we find therein charges that C. H. Fargo 
& Company, the United States Rubber Company and L. Candee 
& Company entered into a fraudulent agreement, in and by 
which it was provided that said foreign corporations should be 
immediately placed in control of said C. H. Fargo & Company, 
and have sole and exclusive power and authority to manage, 
control and direct the business and affairs of C. H. Fargo & 
Company; that said transfer of control should be effectuated 
secretly, and to be kept secret, so as to enable C. H. Fargo 
& Company to continue apparently doing business for a limited 
time, and that said C. II. Fargo & Company should continue 
during said period to purchase merchandise on credit, and should 
turn the same or the proceeds thereof over to the said foreign 
corporations, and should secure and prefer said foreign cor-
porations out of the assets and property then owned by C. H. 
Fargo & Company, and out of the property and merchandise 
which should be thereafter purchased by C. H. Fargo & Com-
pany, to the exclusion of the other creditors, and to defraud, 
hinder and delay the other creditors; and that it was not in-
tended that C. H. Fargo & Company should bona fide continue 
business, but, on the contrary, it was intended that they should 
continue in business for a limited time only, and only for the 
purpose of consummating said fraudulent agreement. The bill 
urther alleges that said agreement was carried out; that a 
urge amount of merchandise was purchased on credit from 

ot er creditors, and that, finally, by means of judgment notes 
un transfers of accounts, the entire assets of C. H. Fargo & 

ompany were levied on for the benefit of the secured cred-
VOL, CLXXXI—29
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itors; that the claims of the said rubber companies and of the 
Metropolitan National Bank were considerably less than the 
amount for which judgments were severally confessed in their 
favor, and that therefore said judgments so confessed were ab-
solutely null and void, etc.

Without pursuing in further detail the allegations of the bill, 
it may be conceded that, if satisfactorily sustained by evidence, 
they would have justified the conclusion that the transactions 
between C. H. Fargo & Company and the defendants consti-
tuted, not an agreement for the purpose of securing bona fide 
creditors, but a conspiracy to hinder, delay and defraud the 
unsecured creditors of C. H. Fargo & Company. But, as al-
ready stated, and as found by the master and the Circuit Court, 
these incriminating allegations were not sustained, and the con-
clusion of the master, of the Circuit Court and of the dissent-
ing justice of the Circuit Court of Appeals was that no fraud 
upon the general creditors was intended or actually carried into 
effect.

The theory of the Court of Appeals, as forcibly expressed in 
the opinion of Circuit Judge Woods, would seem to be an 
application to the facts of the case of the principles of the bank-
rupt law, with its feature of forbidding preferences. It over-
looks, as we think, the legal right of creditors to secure them-
selves by legal remedies, even though they may result in 
hardship and loss to others. In stating that the rubber com-
panies were guilty of fraud in fact, we think the Circuit Court 
of Appeals was not borne out by the findings of the master 
and of the Circuit Court, nor by the facts as they appear to 
us; and in holding that, as against other creditors, they and 
the Metropolitan National Bank should not be allowed to share 
in the fund for distribution, there was error.

If, in the agreement between C. H. Fargo & Company and 
the preferred creditors, and the giving and taking of the pref-
erences, there was no actual fraud upon the other creditors in-
tended, it may not be easy to clearly state the grounds on 
which a court of equity may deprive the defendants in the bill 
of the legal advantages thus obtained.

Still, it has often been held that permitting personal property,
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like a stock of goods, to remain in the possession of an insol-
vent merchant as a basis for credit, however rightfully intended, 
is forbidden by the policy of the law. And we adopt the view 
of the Circuit Court, that “ while the policy of the law permits 
preferences and such preferences as are necessarily unknown to 
others than those concerned, it does not permit any device 
which prevents the debtor from giving a like advantage to his 
other creditors, if he so wishes, unless such device is put in the 
form of a mortgage or other instrument perpetually open to 
public inspection upon the public record. . . . The device 
resorted to accomplished for the Fargos and the favored cred-
itors all that a secret chattel mortgage, with possession and 
power of sale remaining in the mortgagee, could have accom-
plished, and must therefore be .treated in equity, upon all con-
siderations of justice and reason, as such a mortgage would be 
treated. . . . The judgment notes themselves would not 
have been a fraud in law; the assignment of the accounts or of 
the plant at Dixon would not themselves have been a fraud in 
law; but connected, as they were, with the other advantages 
obtained—namely, deprivation of the Fargos of all further 
power and permission to retain possession of the goods and 
reap the profits of their trade, a scheme on the whole under 
which a dishonest trader could effectually shelter himself—they 
are, in my judgment, within the plain prohibitions of the law,” 
citing Robinson v. Elliott, 22 Wall. 513.

The decree of the Circuit Court, while depriving the rubber 
companies and the Metropolitan National Bank of the prior 
liens created by the confessed judgments and assignments, placed 
them in the class with the other creditors, and entitled to share 
ratably in the distribution of the fund in court.

Mr. Justice Brown, in his dissenting opinion in the Circuit 
ourt of Appeals, thus expressed the same view:

Upon the whole it does not seem to me that such a case of 
raud is made out as authorizes the court to postpone the claims 

th t 1 Pre^erre^ creditors to those of the general creditors, and 
ere y practically to confiscate them; and there is no sound 

reason for departing from the general rule laid down in the 
supreme Court in White v. Cotzhausen, 129 U. S. 329, and in
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Streeter n . Jefferson County Bank, 147 U. S. 36, wherein the 
preferred creditors were permitted, after their security had 
been set aside, to stand upon an equality with the general cred-
itors.”

The case of White n . Cotzhausen arose under the voluntary 
assignment act of the State of Illinois, and it was held that 
creditors who had attempted to secure an illegal preference of 
their debts by means of a conveyance to them of the property 
of their debtor when insolvent, to the exclusion of other cred-
itors, were not thereby debarred, under the operation of the 
statute, from participating in a distribution, under that act, of 
all the debtor’s property, including that illegally conveyed to 
them. The Circuit Court held that such illegally preferred 
creditors should be postponed in the distribution, but this court 
said, jper Mr. Justice Harlan:

“We are not able to assent to this determination of the rights 
of the parties; for the mother, sisters and brother of Alexander 
White, Jr., were his creditors, and, so far as the record dis-
closes, they only sought to obtain a preference over the other 
creditors. But their attempt to obtain such illegal preference 
ought not to have the effect of depriving them of their interest, 
under the statute in the proceeds of the property in question, 
or justify a decree giving a prior right to the appellee. It was 
not intended by the statute to give priority of right to the cred-
itors who are not preferred. All that the appellee can claim is 
to participate in such proceeds upon terms of equality with other 
creditors.”

A similar view prevailed in Streeters. Jefferson County Ban , 
and it was held that where a creditor of a bankrupt caused ex-
ecution to be levied, before the bankruptcy, on goods of the 
bankrupt to satisfy the debt, and the levy was afterwards se 
aside as an illegal preference within the purview of the an 
rupt act, in consequence of knowledge of the debtor s con ition 
by the plaintiff’s attorney, that the creditor was not thereby pre 
eluded from proving his debt against the bankrupt. ,

There is a wide difference between the case of a fraud a vn 
itio, such, for instance, as a scheme to enforce a false or pre 
tended indebtedness, so as to remove the assets of an ege
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debtor from the reach of his bona fide creditors, and the case of 
an attempt by bona fide creditors to secure preferences for them-
selves, but using methods forbidden by statute or by the policy 
of law. In the former case, undoubtedly, a court of equity will 
refuse to permit the guilty parties to derive any profit or advan-
tage from the fraudulent arrangement. In the latter case a 
court of equity will not declare a forfeiture of just debts, or, by 
postponing them till all other creditors are satisfied, practic-
ally confiscate them, but will, while defeating the attempt to 
obtain a forbidden preference, leave such creditors to use and 
enjoy the same rights and remedies possessed by other cred-
itors.

We think the present case is one in which the fundamental 
rule, that equality is equity, may properly be applied, and that 
will result in avoiding the attempted preferences and in per-
mitting all the creditors to share ratably in the distribution of 
the fund in the hands of the receiver.

The decree of the Circuit Court of Appeals is reversed with 
costs, and that of the Circuit Court is affirmed.

Mr . Justice  Brown  did not take part in the decision of the 
case.

DISTRICT OF COLUMBIA v. CAMDEN IRON WORKS.

error  to  the  cour t  of  app eals  of  THE DISTRICT OF COLUMBIA.

No. 172. Submitted March 7,1901.—Decided May 13,1901.

Any seal may be used and adopted by a corporation as well as an individ-
ua , and the same general principles respecting seals apply to municipal 
as well as private corporations.

It was for the Commissioners of the District of Columbia to determine 
et er the interests of the District required the contract in this case to 

e sea ed. And the contract having been executed as and for the Dis- 
’ j  16 sea ^s ^he Commissioners are to be assumed to have been 

xefi as the seal of the corporation.
comPleI;e(I "within a specified number of days from 

e a e of the execution of a contract, parol evidence that the contract 
executed and delivered subsequent to its date, is admissible.
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Covenant will lie on a contract under seal, though not fully performed, 
where absolute performance has been dispensed with.

Where strict performance by plaintiff is prevented or waived by defendant, 
a claim by defendant of fines and penalties for delay or failure cannot be 
sustained.

The matter of interest was properly left to the jury.

This  was an action of covenant brought in the Supreme 
Court of the District of Columbia by the Camden Iron Works, 
a corporation created under the laws of the State of New Jer-
sey, against the District of Columbia, to recover the price of 
certain iron pipe manufactured for and delivered to defendant 
by plaintiff in pursuance of a contract under seal. Several 
pleas were interposed, and among them the plea of non estfac-
tum, and the plea of the statute of limitations of three years. 
To the latter plea a demurrer was sustained, and issue was 
joined on the others. The case went to trial and resulted in 
a verdict in favor of the plaintiff below for $11,044.16, with 
interest from February 27, 1888. A motion for a new trial 
having been overruled, judgment was entered on the verdict, 
whereupon defendant carried the case to the Court of Appeals 
of the District, where the judgment below was affirmed. 15 
App. D. C. 98. This writ of error was then sued out.

The contract bore date June 29, 1887, and, by its terms, pur-
ported to be made by the District of Columbia of the first part, 
and the Camden Iron Works by Walter Wood, president, of 
the second part. It concluded as follows:

“In witness whereof, the undersigned, William B. Webb, 
Samuel E. Wheatley, and William Ludlow, Commissioners of 
the District of Columbia, appointed under the act of Congress 
entitled ‘ An act providing a permanent form of government 
for the District of Columbia,’ approved June 11, 1878, and the 
party of the second part to these presents have hereunto set 
their hands and seals the day and year first above written.

(Signed) “ Willi am  B. Webb , [L. S.]
(Signed) “S. E. Whea tle y , [L. S.]
(Signed) “Willi am  Ludlow , [L. S.].

“ Commissioners of the District of Columbia.
u (Corporate seal Camden Iron Works.) „

(Signed) “Walter  Wood , Preset Camden IronWorks.
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The contract was proved and offered in evidence, but its 
admission was objected to by defendant on the ground that it 
was not under the corporate seal of the District of Columbia. 
The objection was overruled, and defendant excepted. The 
evidence showed that no action was taken by the temporary 
board of Commissioners appointed under the act of Congress 
approved June 20,1874, looking to the adoption of a corporate 
seal for the District, and none by the permanent board appointed 
under the act of Congress of June 11,1878, until September 23, 
1887, when the board passed an order that the seal of the Dis-
trict of Columbia, as adopted by an act of the legislative as-
sembly of August 3, 1871, be placed in the official charge and 
custody of the secretary of the board ; and it further appeared 
that this seal was not generally used until after the contract 
had been entered into, but was affixed to deeds conveying real 
estate, to bonds and securities, and, in some cases, to tax deeds. 
Plaintiff further proved that the contract was not in fact exe-
cuted and delivered by the Commissioners before August 4, 
1887. The evidence to this effect was objected to by defend-
ant, the objection overruled and exception taken.

The opinion of the Court of Appeals further states the facts 
as follows:

“ The contract provided for the manufacture of certain desig-
nated sizes of iron pipe by the plaintiff, and its complete de-
livery to the defendant, ‘ within 136 days after the date of the 
execution of the contract; one half of each size to be delivered 
on or before September 25, 1887, and the remainder on or be-
fore November 10, 1887.’ For failure to deliver the pipes 
within the time thus fixed, the contract provided that there 
should 1 be deducted from the contract price, as in said contract 
specified, one per cent of the contract price for all delinquent 
articles for each and every week day that they remained delin-
quent.’ There was a further provision that for failure to com-
plete the work at the time specified, there should be deducted 
rom the money to become due under the contract ‘ the sum of 

ten dollars per diem for the same period estimated as liquidated 
and fixed damages to the District.’

In the contract there was a provision made for inspecting
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the iron pipes and ‘ to determine whether there was any reason 
for rejection, prior to delivery.’ Payments were to be made 
after August 1, 1887, for all pipe ‘received and accepted in 
proper order and condition, less twenty per cent of the amount 
found due, to be reserved until the satisfactory completion of 
the contract.’

“ There appears to have been a suspension in the execution 
of the contract, owing to misunderstandings as to the qualities 
of the work, and the inspection thereof; and consequently, but 
a small proportion of the pipe was delivered prior to Novem-
ber 30, 1887. But after that date, pipe worth $11,404.09, at 
contract rates, according to estimate made, was delivered to and 
accepted by the District of Columbia, and used by the corpora-
tion. The total value, at contract rates, of all the pipe delivered 
to and accepted by the District of Columbia was $16,335.87, on 
which there was paid in cash $5291.71, by two checks, which 
did not indicate that they were meant to be in full settlement of 
all moneys due under the contract; and the balance, $11,044.16, 
was more than counterbalanced by the fines and penalties 
charged up by the defendant for non-delivery of the pipe within 
the time specified in the contract. It was for this balance of 
$11,044.16 with interest thereon from the 27th of February, 
1888, that this action was brought. There is no pretence that 
there was any demand made by the defendant for any more or 
other quantity of pipe than that delivered under the contract 
and which was refused to be delivered by the plaintiff. On the 
contrary, on November 30, 1887, when Captain Symons, the 
Assistant Engineer Commissioner of the District, requested that 
no more pipe should be cast for delivery under the contract, 
there remained to be cast about 340,000 pounds, on which the 
profits to the plaintiff, at contract prices, would have been about 
$1300. After the plaintiff’s letter of November 30,1887, as-
senting to the cancellation of the contract, as to all pipe not 
then manufactured, provided all pipe then manufactured should 
be taken and paid for at contract rates, without deductions, an 
Captain Symons’ reply thereto, directing the sending on of the 
pipe then cast and accepted by Hoyt, the value of the pipe, at 
contract rates, actually shipped to the defendant, was $11,404.1
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It was for this amount that the verdict was rendered, with in-
terest, and without any allowance or deductions for forfeitures 
or penalties for non-delivery of pipe within the time prescribed 
by the terms of the contract.”

Certain instructions to the jury were requested and given by 
the court on plaintiff’s behalf. Instructions were also asked on 
behalf of defendant, and refused. To the rulings of the court 
in granting the instructions given for plaintiff, and in refusing 
the instructions asked for defendant, defendant duly excepted. 
The court also charged the jury generally, to which charge or 
any part thereof no exceptions were taken.

The errors assigned were to the effect that an action of cove-
nant would not lie on the contract because it was not under the 
seal of the District of Colupabia; that it was not competent for 
plaintiff below to show by parol evidence that the contract was 
finally executed and delivered by defendant at a date subsequent 
to that mentioned in the contract itself, from which latter date 
the time allowed for the manufacture and delivery of the pipe 
should be computed; that the manufacture and delivery of the 
pipe within the time mentioned constituted a condition prece-
dent, and that no recovery could be had on the contract for any 
pipe delivered to and accepted by defendant after the time spec-
ified for delivery; that if plaintiff was entitled to recover for 
pipe delivered after the times mentioned, defendant was entitled 
to offset the penalties against the contract price as liquidated 
damages; and that no interest ought to have been allowed in 
the recovery.

Mr. Andrew B. Duvall and Mr. Clarence A. Brandenburg 
for plaintiff in error.

Mr. Samuel Maddox for defendant in error.

Mr . Chief  Justice  Fuller , after stating the case, delivered 
the opinion of the court.

secfi°n of the act “ to provide a government for the 
District of Columbia,” approved February 21, 1871, 16 Stat.
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419, c. 62, provided : “ That all that part of the territory of the 
United States included within the limits of the District of Co-
lumbia be, and the same is hereby, created into a government 
by the name of the District of Columbia, by which name it is 
hereby constituted a body corporate for municipal purposes, and 
may contract and be contracted with, sue and be sued, plead 
and be impleaded, have a seal, and exercise all other powers of 
a municipal corporation not inconsistent with the Constitution 
and laws of the United States and the provisions of this act.”

A governor and legislature were created; also a board of 
public works, to which was given the control and repair of the 
streets, avenues, alleys and sewers of the city of Washington, 
and all other works which might be intrusted to their charge 
by either the legislative assembly .or Congress. They were 
empowered to disburse the moneys received for the improve-
ment of streets, avenues, alleys, sewers, roads and bridges, and 
to assess upon adjoining property specially benefited thereby a 
reasonable proportion of the cost, not exceeding one third.

June 20, 1874, an act was passed entitled “ An act for the 
government of the District of Columbia, and for other purposes.” 
18 Stat. 116, c. 337. By this act the government established 
by the act of 1871 was abolished, and the President by and 
with the advice and consent of the Senate was authorized to 
appoint a commission, consisting of three persons, to exercise 
the power and authority vested in the governor and the board 
of public works, except as afterwards limited by the act.

By a subsequent act approved June 11, 1878, 20 Stat. 102, c. 
180, it was enacted that the District of Columbia should ‘ re-
main and continue a municipal corporation,” as provided in 
section two of the Revised Statutes relating to said District, 
(brought forward from the act of 1871,) and the appointment 
of Commissioners was provided for, to have and to exercise 
similar powers given to the Commissioners appointed under t e 
act of 1874. .

This legislation is considered and set forth in Metropo % n 
Railroad n . District of Columbia, 132 U. S. 1, 6.

By section thirty-seven of the act of February 21,1871, w c 
is applicable to the present Commissioners, District of o um-
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bia v. Bailey, 171 U. S. 161, 175, it was provided that “all 
contracts made by the said board of public works shall be in 
writing, and shall be signed by the parties making the same, 
and a copy thereof shall be filed in the office of the secretary 
of the District; and said board of public works shall have no 
power to make contracts to bind said District to the payment 
of any sums of money except in pursuance of appropriations 
made by law, and not until such appropriations shall have been 
made.”

Section five of the act of June 11, 1878, provided : “ All con-
tracts for the construction, improvement, alteration, or repair 
of the streets, avenues, highways, alleys, gutters, sewers, and 
all work of like nature, shall be made and entered into only by 
and with the official unanimous consent of the Commissioners 
of the District, and all contracts shall be copied in a book kept 
for that purpose and be signed by the said Commissioners, and 
no contract involving an expenditure of more than one hundred 
dollars shall be valid until recorded and signed as aforesaid.”

On March 3, 1887, an act of Congress was approved, by 
which the sum of $100,000 was appropriated for “repairing 
and laying new mains,” and “ lowering mains,” and for engi-
neers and others under the water department of the district gov-
ernment. 24 Stat. 580, c. 389.

The contract in this case was signed by all of the Commis-
sioners and recorded in a book kept for that purpose as required 
by the act of Congress. Unquestionably the Commissioners 
when they executed the contract were authorized to purchase 
iron pipe for the extension of the water service, and as the 
municipal corporation had the right to have a seal, which could 
be changed from time to time, it had the right to execute con-
tracts under seal. The principal objection here is, however, 
that this was not the sealed obligation of the District. It is 
conceded that the Commissioners, who signed the contract 
o cially, were not personally liable thereon, and that the com-
pact bound the District, but it is insisted that the contract was 

not a specialty. The opinion of the Court of Appeals by Chief 
ustice Alvey satisfactorily disposes of this objection, and we 

concur with the views therein expressed.



460 OCTOBER TERM, 1900.

Opinion of the Court.

The board of Commissioners was constituted by statute to 
carry the powers of the municipal corporation called the District 
of Columbia into effect. The Commissioners could adopt for 
the corporation any seal they chose, whether intended to be 
permanently used, or adopted for the time being. When, act-
ing officially, as in this instance, they signed and sealed the 
instrument as for the corporation, their signatures and seals 
bound the corporation as by a specialty. As Judge Putman 
said in Mill Dam Foundry v. Hovey, 21 Pick. 417, 428: “ A 
corporation as well as an individual person may use and adopt 
any seal. They need not say that it is their common seal. The 
law is as old as the books. Twenty may seal at one time with 
the same seal.”

The general rule is “ that when a deed is executed, or a con-
tract is made on behalf of a State by a public officer duly au-
thorized, and this fact appears upon the face of the instrument, 
it is the deed or contract of the Stale, notwithstanding that 
the officer may be described as one of the parties, and may 
have affixed his individual name and seal. In such cases the 
State alone is bound by the deed or contract, and can alone 
claim its benefits.” Sheets v. Selden? s Lessee, 2 Wall. 177, 187; 
Hodgson v. Dexter, 1 Cranch, 345.

As to private corporations, where authority is shown to ex-
ecute a contract under seal, the fact that a seal is atttached 
with intent to seal on behalf of the corporation, is enough 
though some other seal than the ordinary common seal of the 
company should be used. Jacksonville Railroad Co. v. Hooper, 
160 U. S. 514; Stebbins v. Merritt, 10 Cushing, 27, 34; Bank 
v. Railroad Company, 30 Vt. 159; Tenney v. East Warren 
Lumber Company, 43 N. H. 343; Porter n . Railroad Company, 
47 Maine, 349; Phillips v. Coffee, 17 Illinois, 154. Many of these 
cases are cited by Judge Dillon in his work on Municipal Cor-
porations, (4th ed.) § 190, where he says: “ Respecting seals, the 
same general principles apply to private and to municipal cor-
porations. Thus, a corporation of the latter class would doubt-
less be bound equally with a private corporation by any seal 
which has been authoritatively affixed to an instrument requir 
ing it, though it be not the seal regularly adopted.
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Under the former corporate organization of the District a seal 
had been adopted, but it was not until after this contract was 
entered into that the board took official action in respect of it. 
It is to be assumed on this record that the Commissioners affixed 
their seals as the seal of the corporation. It was for them to 
determine whether the interests of the District required the con-
tract to be sealed.

We agree with the Court of Appeals that this contract was 
not only the contract of the District, as is conceded, but that it 
was its deed, upon which an action of covenant could be main-
tained. It was therefore properly admitted in evidence, and 
recovery could be had thereon, if otherwise justified. As such 
an action is not barred in three years the demurrer to the plea 
of the three years’ statute of limitations was necessarily sus-
tained.

The next proposition of the District, that it was not compe-
tent for plaintiff below to show by parol that the contract was 
finally executed and delivered by the District at a date subse-
quent to the date of the contract, is without merit. The con-
tract did not provide that the work was to be completed within 
one hundred and thirty-six days from its date, but “ after the 
date of the execution of the contract.” It is well settled that, 
in such circumstances, it may be averred and shown that a deed, 
bond or other instrument was in fact made, executed and de-
livered at a date subsequent to that stated on its face.

In United States v. Le Baron, 19 How. 73, it was ruled that 
a deed speaks from the time of its delivery, not from its date ; 
and Mr. Justice Curtis, who gave the opinion, cited Clayton’s 
case, 5 Coke, 1; Oshey v. Hides, Cro. Jac. 263, and Steele v. 
^rt, 4 B. & C. 272. To which the Court of Appeals added 
Sall y. Cazenove, 4 East, 477. These cases fully sustain the 
octrine that parties, situated as here, are not precluded from 

proving by parol evidence when a deed or contract is actually 
Blade and executed, from which time it takes effect.

In Williams v. Bank, 2 Pet. 96,102, it was laid down as a gen-
era principle of law that “ If a party to a contract who is en- 

1 ed to the benefit of a condition, upon the performance of 
W ich his responsibility is to arise, dispense with, or by any act
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of his own prevent the performance, the opposite party is ex-
cused from proving a strict compliance with the condition. 
Thus, if the precedent act is to be performed at a certain time 
or place, and a strict performance of it is prevented by the ab-
sence of the party who has a right to claim it; the law will not 
permit him to set up the non-performance of the condition as a 
bar to the responsibility which his part of the contract has im-
posed upon him.”

In this case the further performance of the contract was 
determined by the consent of the parties, but the contract was 
not rescinded except as to the future manufacture of pipe for 
delivery.

The third objection of the District is that an action of cove-
nant on the contract would not lie to recover the price of the 
pipe that was delivered, because there had not been full per-
formance; yet the pipe, to recover the price for which this 
action was brought, was, as the Court of Appeals said, manu-
factured, delivered, and accepted under the contract, in part 
performance thereof, and with reference to the specifications 
and price agreed upon as set forth in the contract. The dis-
pensation of complete performance did not make a new con-
tract, nor alter the terms of the existing agreement. It was a 
mere waiver of further performance.

It is said that the demurrer to the plea of limitations, the 
ninth plea, ought to have been carried back to the declaration. 
The hearing of that demurrer was reserved by stipulation to 
the trial of the cause, no suggestion of this kind was then made, 
and the declaration was good as against a general demurrer. 
The company averred full performance, “ except in so far as it 
was prevented or discharged from so doing by the defendant. 
That was not setting up a modified or substituted contract, but 
a waiver of a condition precedent to be performed by plainti

In McCombs v. McKennan, 2 W. & S. 216, it was held t at 
covenant may be sustained upon a contract under seal, not wit 
standing by subsequent consent of the parties the place at vv ic 
the articles called for were to be delivered was changed. ,

In Construction Company n . Seymour, 91 U. S. 646, it was 
held that defendant was liable on his covenant for the contrac
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price of the work when completed, where absolute performance 
had been waived. And in many cases of prevention by the 
defendant or of tender and refusal, the plaintiff has been held 
to have the right of action on a special contract, prevention or 
refusal being equivalent for that purpose to performance.

Assuming that full performance was dispensed with the court 
did not err in ruling that the right to sue upon the contract 
remained.

The court gave to the jury, on behalf of plaintiff, the follow-
ing instructions:

“ If the jury believe from the evidence that the plaintiff cor-
poration was prevented from completing the delivery of pipe 
by it stipulated to be manufactured and delivered under the 
contract offered in evidence within the time or times therein 
limited by any act or omission on the part of the defendant, 
then the defendant is not entitled to charge against the plain-
tiff any fines or penalties for such delay in delivering pipes as 
was occasioned by such act or omission.

“If the jury believe from the evidence that the defendant, by 
its silence or conduct, caused the plaintiff corporation to believe, 
on or about the 1st day of December, A. D. 1887, that all pipe 
thereafter delivered would be taken and paid for at contract 
rates, without any deduction, and thereby induced the plaintiff 
to act on that belief and thereafter deliver pipe to the defend-
ant, which the plaintiff would not have otherwise done, and the 
e endant accepted such pipe, the defendant is estopped from 

c arging against the plaintiff any fines or penalties for not de- 
vering such pipe within the time or times specified by the 

contract.” jL
Defendant asked the following instruction, which the court 

refused to give:
i jury believe from the evidence that the failure of 

p amti to deliver the iron pipes mentioned in the contract given 
g1 d iGnCe ^mes and the quantities specified, hindered 
18R7 defendant in extending the water service in
nrift} •<- 611 defendant had a right to charge against the 
deliv 1 ,^° Pa^ the plaintiff for the pipe it undertook to
PnnJer a,s 1(luidated damages the penalties provided in the 
contract.” 1
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The fourth question is whether the court erred in these rul-
ings. Defendant’s instruction was clearly wrong, and it seems 
to us that plaintiff’s instructions fairly submitted the contention 
as to penalties and forfeitures to the jury. If strict perform-
ance by plaintiff was prevented or waived by defendant as con-
tended on the facts, then the claim for fines or penalties for de-
lay or failure to deliver the pipe could not be sustained.

The court left the matter of interest to the jury, and refused 
to give at defendant’s request an instruction that no interest 
should be allowed except from the time of the institution of 
the suit. Exception was taken to this refusal, but, in view of 
the evidence, the trial court committed no error in that regard. 
Rev. Stat. D. C. § 829 ; Washington <& Georgetown Railroad v. 
Harmorts Admr., 147 U. S. 571, 585. To the general charge 
of the court in respect of interest no exceptions were pre-
served.

Judgment affirmed.

Mr . Justice  Brown  and Mr . Just ice  Mc Kenna  dissented.

THE BARNSTABLE.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE FIRST

CIRCUIT.

No. 178. Argued March 8,1901.—Decided May 13,1901.

Tn a suit for a collision against a vessel navigated by charterers, it is com 
petent for the court to entertain a petition by the general owners that t e 
charterers be required to appear and show cause why they should not 
held primarily liable for the damages occasioned by the collision.

A ship is liable in rem for damages occasioned by a collision through t 
negligence of the charterers having her in possession and navigating e

If a stipulation in the charter party that “ the owners shall pay for the in 
surance on the vessel ” imposes any other duty on the owner than tha o. 
paying the premiums, it goes no farther than to render them liable 
losses covered by an ordinary policy of insurance against perils o e 
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sea; and as such policy would not cover damage done to another vessel 
by a collision with the vessel insured, the primary liability for such dam-
age rests upon the charterers, who undertook to navigate the vessel with 
their own officers and crew, and not upon the owners.

This  case originated in a libel by the owners of the schooner 
Fortuna against the British steamship Barnstable, for a collision 
which took place off Cape Cod on January 13,1896, and resulted 
in a total loss of the schooner, and the personal effects of her 
master and crew. Nine of the crew were drowned.

A claim was interposed by the master of the Barnstable on 
behalf of the Turret Steamshipping Company, a British cor-
poration, and the owner of the steamship; and an order was 
subsequently entered substituting that corporation as claimant.

Before the time to answer expired, the Turret Company pre-
sented a petition, setting .forth that at the time of the collision 
the Barnstable was chartered to the Boston Fruit Company, a 
Massachusetts corporation; that the charterer supplied its own 
officers and crew, who were navigating the vessel at the time 
of the collision, and that, if there were any faults on the part 
of the Barnstable, they were the faults of the charterer and 
not those of the owner. In compliance with the prayer, a 
summons was issued to the Boston Fruit Company to appear 
before the District Court to answer the petition. The com-
pany appeared and answered, admitting the charter, (copy of 
which was annexed to the petition,) but denying, liability for 
the negligence of the officers and crew of the steamship, or 
that it had assumed liability therefor under its charter.

Subsequently, however, but after certain testimony had been 
taken, counsel for the owners and also for the charterer became 
satisfied that the Barnstable was in fault, and assented to a de-
cree against her, leaving the question of liability as between the 
owner and charterer to be passed upon by the court.

he material provisions of the charter party, which was for 
y-six months from March, 1894, were that the charterer 

s ou d provide and pay for all oils and stores for the vessel, 
gear, tackle and appliances for loading and discharging the 
cargo, and for all the provisions and wages of the captain, of- 

oers, engineers, firemen and crew, who, except the guarantee 
vol . clxxxi —30
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engineer, shall be appointed by them; ” that the owners should 
“ maintain the vessel in a thoroughly efficient state ” for the 
service, but the charterer should “ provide and pay for all the 
coals, fuel, port charges, pilotage, agencies, commissions and 
all other charges whatsoever, excepting for painting and repairs to 
hull and machinery and everything appertaining to keeping 
the ship in proper working order; ” to pay for her use £550 
per month, and that “ in the event of loss of time from col-
lision, stranding, want of repairs, break down of machinery, 
or any cause appertaining to the duties of the owner, prevent-
ing the working of the vessel for more than twenty-four work-
ing hours, the payment of hire shall cease from the hour when 
detention begins until she be again in an efficient state to as-
sume her service.” There was a final and most important pro-
vision, upon the construction of which the case turned, “ that 
the owners shall pay for the insurance on the vessel.”

The case, as thus presented between the owner and the char-
terer, was submitted to the District Court, which dismissed the 
owner’s petition, holding it to be liable under the charter for 
the consequences of the collision. 84 Fed. Rep. 895. This 
decree was affirmed by the Circuit Court of Appeals. 94 Fed. 
Rep. 213.

Mr. J. Parker Kirlin for petitioner.

Mr. Arthur H. Russell opposing. Mr. Charles Theodore 
Russell was on his brief.

Mr . Justi ce  Brown , after stating the case, delivered the 
opinion of the court.

The question involved in this case is, whether the owners o 
a vessel, who have let it out upon charter party and agreed to 
pay “for the insurance on the vessel,” are liable, as between 
themselves and the charterers, for damage done to anot er 
vessel by a collision resulting from the negligence of the o 
cers and crew, who are appointed and paid by the charterers.

1. It was within the power of the court, under genera
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miralty Rule 59, to entertain the petition of the Turret Steam-
shipping Company, owner and claimant of the Barnstable, and 
to call in the charterer to show cause why it should not be 
condemned for the damage resulting from this collision. The 
Alert, 40 Fed. Rep. 836. Such proceeding, though not within 
the words, is clearly within the spirit of the rule; and the case, 
as between the Turret Company and the Fruit Company, there-
after proceeded substantially as an independent cause, in which 
the original libellants had no substantial interest, their claim 
being adequately protected by the decree against the Barnsta-
ble. The position of the Turret Company was in no manner 
affected by the failure of the libellants to appeal from their 
own decree.

2. Whatever may be the English rule with respect to the 
liability of a vessel for damages occasioned by the neglect of 
the charterer, as to which there appears to be some doubt, The 
Ticonderoga, Swabey, 215 ; The Lemington, 2 Asp. Mar. Law 
Ca. 475; The Ruby Queen, Lush. 266; The Tasmania, 13 P. D. 
110; The Parlement Beige, 5 P. D. 197; The Castlegate, (1893) 
App. Ca. 38, 52; The Utopia, (1893) App. Cas. 492, the law in 
this country is entirely well settled, that the ship itself is to be 
treated in some sense as a principal, and as personally liable for 
the negligence of any one who is lawfully in possession of her, 
whether as owner or charterer. The Little Charles, 1 Brock. 
347,354. It was said by this court in the case of The Palmyra, 
12 Wheat. 1,14, referring to a seizure in a revenue case: “The 
t ing is here primarily considered as the offender, or rather 
t e offence is attached primarily to the thing; and this whether 

e offence be malum prohibitum or malum in se. The same 
principle applies to proceedings in rem, on seizure in the admir-
alty. ’ So in United States v. Brig Malek Adhel, 2 How. 210, 
spea ing of a forfeiture incurred by a piratical aggression, Mr. 
Justice Story remarked (p. 233): “That the act makes no ex- 
cep ion whatsoever, whether the aggression be with or without 

e cooperation of the owners. The vessel which commits the 
gaFession is treated as the offender, as the guilty instrument 
, the forfeiture attaches, without any reference
a soever to the character or conduct of the owner. . . .
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It is not an uncommon course in the admiralty, acting under 
the law of nations, to treat the vessel in which, or by which, 
or by the master or crew thereof, a wrong or offence has been 
done, as the offender, without any regard whatsoever to the 
personal misconduct or the personal responsibility of the owner 
thereof.” This was the principle upon which this court held, 
in the case of The China, 7 Wall. 53, that a vessel was liable 
for a collision occasioned by the fault of a compulsory pilot— 
a marked distinction from the English rule, which, by statute, 
exempts the vessel from such consequences.

Indeed, the liability of the vessel for the negligence of the 
charterers is now fixed by statute in this country. Rev. Stat, 
sec. 4286. “ The charterer of any vessel, in case he shall man, 
victual and navigate such vessel at his own expense, or by his 
own procurement, shall be deemed the owner of such vessel 
within the meaning of the provisions of this title relating to 
the limitation of the liability of owners of vessels; and such 
vessel, when so chartered, shall be liable in the same manner 
as if navigated by the owner thereof.”

As the charterers hired the Barnstable for a definite period, 
and agreed to select their own officers and crew, and pay all 
the running current expenses of the vessel, including the ex-
pense of loading and discharging cargoes—the owners only as-
suming to deliver the vessel to the charterers in good order and 
condition, and to maintain her in an efficient state during the 
existence of the charter party, there can be no doubt that, ir-
respective of any special provision to the contrary, the charterers 
would be liable for the consequences of negligence in her navi-
gation, and would be bound to return the steamer to her owners 
free from any lien of their own contracting, or caused by their 
own fault. Thorp v. Hammond, 12 Wall. 408; Williams v. 
Hays, 143 N. Y. 442; Scott v. Scott, 2 Starkie, 386; Webster n . 
Disharoon, 64 Fed. Rep. 143; Galzoni v. Tyler, 64 Cal. 334, 
386.

This, indeed, is but the application to charter parties of the 
ordinary law of bailment, which requires that the bailee return 
the property to the owner in the condition in which it was re-
ceived, less the ordinary results of wear and tear, and such in
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juries as are caused by a peril of the sea, or inevitable accident. 
Coupe Co. v. Maddick, (1891) 2 Q. B. 413; Sturm v. Boker, 150 
U. S. 312; Story on Bailments, secs. 25 to 32.

If, then, the owners be liable for the negligence of the char-
terers, such liability must arise from the particular stipulation 
in the charter party that “ the owners shall pay for the insur-
ance on the vessel.” The language of the clause is peculiar and 
significant. It is not an agreement to insure, or to procure or 
provide insurance, but to pay for such insurance as the owner 
should see fit to take out—and perhaps inferentially to apply 
such insurance toward the extinguishment of any liability of 
the charterers for losses covered by the policy. It is entirely 
clear that, under this stipulation, the owners could not charge 
the charterers with the expense of insurance, that is, the pre-
miums, whatever form of policy the owner might select, though 
insurance be in fact a part of the running expenses of the vessel, 
and perhaps, in the absence of a special clause, covered by the 
stipulation that “ the charterers shall provide and pay for all 
the coals and fuel, port charges, pilotages, agencies, commis-
sions, and all other charges whatsoever, except for painting and 
repairs to hull and machinery, and anything appertaining to 
keeping the ship in proper working order.”

It may be conceded, however, that for any damage to the 
vessel coverable by an ordinary policy of insurance “ on the 
vessel” the owners must look to the companies, at least for 
the insured proportion of such damage, and not to the char-
terers. It may also be conceded that the owner might have 
selected a form of policy containing a special running-down 
clause that would have covered damages done to another vessel, 
though the rule in this court is, following the English case of 

o , aux v. Salvador, 4 Ad. & El. 420, that an ordinary policy 
against perils of the sea does not cover damage done to another 
vesse by collision. Gen. Mutual Ins. Co. v. Sherwood, 14 How. 

51. Mr. Justice Curtis remarked in this case (p. 363): “ We 
e leve that, if skillful merchants, or underwriters, or lawyers, 

accustomed to the practice of the commercial law, had been 
38 whether the insurers on one vessel were liable for dam-
age one to another vessel, not insured by the policy, by a col-
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lision occasioned by the negligence of those on board the vessel 
injured, they would, down to a very recent period, have an-
swered unhesitatingly in the negative.” This case was decided 
in 1853, although shortly before that the Supreme Court of 
Massachusetts had held in Helson v. Suffolk Ins. Co., 8 Cush. 
477, that a policy on the vessel covered damages which the 
vessel insured might do to another vessel. The same view had 
already been taken by Mr. Justice Story in Hale v. Washington 
Ins. Co., 2 Story, 176. In speaking of these cases Mr. Justice 
Curtis observed (p. 367): “ But with great respect for that em-
inent judge, and for that learned and able court, we think the 
rule we adopt is more in conformity with sound principle, as 
well as with the practical interpretation of the contract by un-
derwriters and merchants, and that it is the safer and more ex-
pedient rule. We cannot doubt that the knowledge by owners, 
masters and seamen that underwriters were responsible for all 
the damage done by collision with other vessels through their 
negligence would tend to relax their vigilance and materially 
enhance the perils, both to life and property, arising from this 
case [cause].” As the construction of a policy of insurance is 
one of general rather than one of local law, {Liverpool & Great 
Western Steam Co. v. Phenix Ins. Co., 129 U. S. 397, 443; Glou-
cester Ins. Co. n . Younger, 2 Curt. 322,) we are constrained to 
adopt our own views as to such construction, though the courts 
of the State in which the cause of action arose have adopted a 
different view.

But, whatever be the obligation as between the insured and 
his underwriters, this clause in the charter party should be con-
strued in consonance with its other provisions, and with the ob-
vious intention of the parties that the duty of the owner is dis-
charged by keeping the vessel in good order and condition, an 
that the charterers assumed and agreed to pay all her running 
expenses. Conceding that damages done to another vessel are 
neither the one nor the other, they are incident rather to t e 
navigation than to the preservation of the vessel, although t e 
cost of the premiums may be referable to the preservation o 
the ship, inasmuch as the owner obtains the benefit of them in 
case of damages or loss, for which, as between him and the c ar
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terer, he is chargeable. If the responsibility for an extraordi-
nary class of damages that is done to another vessel be thus 
shifted from the charterer, by whose agents the damage is done, 
and to whom its reimbursement properly belongs, to the owners, 
it should be evidenced by some definite undertaking to that ef-
fect, and not be inferred from an obscure provision of the charter 
party, which seems to have been designed for a different pur-
pose. It is scarcely credible that the owners could have intended 
to assume a liability for the acts of men not chosen by them-
selves and entirely beyond their control, which in this case 
equalled the hire of the ship for eight months, and might, had 
the Fortuna been of greater value, have exceeded the whole 
amount of rent payable by the charterers.

There is undoubtedly weight to be given to the proposition 
that, unless we hold the owners liable for everything a policy 
of insurance could have covered, the clause is of little value, 
since the charterers would not in any event be liable for dam-
ages resulting from the perils of the sea or other risks ordinarily 
covered by insurance upon the vessel. But this argument loses 
much of its force in view of the ruling of this court that an or-
dinary policy of insurance on a vessel does not cover damages 
done to another vessel; and as there seems to be a difference 
in practice, some charters providing that the insurance shall be 
paid by the charterer, Latson v. Sturm, 2 Ben. 327, and others 
providing that it shall be paid by the owner, we think the prob-
able object of the clause was to fix beyond cavil the responsi- 
ility for premiums. It was probably inserted in this charter 

to negative the inference derivable from that provision of the 
c arter, imposing upon the charterers the obligation to pay the 
running expenses of the vessel, and all other charges whatsoever. 

ut, owever this may be, we find ourselves unable to give it 
e road construction that it was intended to fix upon the 

owners a new and extraordinary liability, which we think could 
n°Ti.aVe keen w^in tlie contemplation of the parties.

e evidence of a parol understanding as to the meaning of 
e insurance clause in this connection, is entitled to no weight 

e1 f F answer a question put to the broker who ne- 
follows C^arter’ uPon cross examination, he testified as
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“ Q. You have had no experience, I understand you, of the 
actual working out of this clause in any particular cases ?

“ A. I have had considerable experience in various insurance 
claims—so much so that I clearly expressed to the owner that 
he would have to pay for all insurance on the vessel in any 
way, shape or manner against stranding, collision and every-
thing, as is usually done in all vessels, unless he wanted to take 
the risk and not insure.

“ Q. Tell us what experience you have actually had of these 
insurance clauses, or the working out of them.

“ A. I have never known an owner to insure a charter for 
damage by collision before. He has always taken that risk.”

Several answers may be made as to any inference derivable 
from this testimony. In the first place, the answer to the first 
question was not responsive to the question at all. In the sec-
ond place, it was not the testimony of an expert as to the mean-
ing of this clause among underwriters, and their customers, in 
which case it might properly have been admissible, but an at-
tempt in respect to the particular charter, to introduce the ante-
cedent understanding of the parties,' and thereby to explain, 
control and qualify the language of the charter. This was ob-
viously impossible. Seitz v. Brewers' Refrigerating Machine 
Co., 141IJ. S. 510. Finally, giving to the answer its full effect, 
his statement of the owner’s liability does not include damage 
which might be done to other vessels.

The statement of the witness, too, differs from his testimony 
upon direct examination, which was as follows:

« Q. Did you have any conversation with Mr. Craggs (the 
then owner of the vessel) with regard to that clause ?

“A. I did; several.
“ Q. Please state the substance of that conversation.
« A. I told him that he would have to insure for his vessel 

the same as the charter party stated.
“ Q. Did he make any reply ? t
« A. Of course, I told him if he did not want to insure, ne 

could take that risk. But his intention was to insure.
In addition to this, however, the testimony was quite inad-

missible as against the Turret Steamshipping Company, tne
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purchaser of the vessel and the assignee of the charter party, 
since it was not shown to have had any notice of the conversa-
tion, and therefore, in taking over the charter, was only bound 
by the obligations imported by the words of the insurance clause 
in their ordinary commercial sense. Paige n . Cagwin, 7 Hill, 
361; Bristol n . Dann, 12 Wend. 142; Clews v. Kehr, 90 N. Y. 
633; Truax v. Slater, 86 N. Y. 630; Tabor n . Van Tassell, 86 
N. Y. 642.

In conclusion, we are of opinion that, if anything more were 
intended by the insurance clause than to impose on the owners 
the duty of paying the premiums, it was fully satisfied by an 
ordinary policy of insurance against perils of the sea; that such 
policy would not cover damage done to another vessel by a 
collision with the vessel insured, and that the primary liability 
for such damage rested upon the charterers and not upon the 
owners. We express no opinion as to the effect of any pay-
ment that may have been actually made by the underwriters 
upon this loss.

The decrees of both courts must therefore be reversed, and the 
case remanded to the District Court for the District of 
Massachusetts, for further proceedings not inconsistent with 
this opinion.

HALE v. LEWIS.

err or  to  the  sup rem e  cour t  of  THE STATE OF WISCONSIN.

No. 151. Argued January 28, 29,1901.—Decided May 13,1901.

Ajstatute of Wisconsin required building and loan associations to deposit 
with the state treasurer securities to a certain amount, to be held in trust 
or the benefit of local creditors. The receiver of a Minnesota building 

an loan association, which had made the deposit required by the Wis-
consin statute, prayed that such securities might be turned over to him, 
an the proceeds distributed among all the shareholders of the associa- 

on, wherever they might reside, upon the ground that the association
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had no authority to pledge such securities; that such pledge operated to 
prefer the Wisconsin shareholders over the other shareholders of the 
association, and was a violation of the contract clause of the Constitution. 
The Supreme Court held that the contract clause of the Constitution could 
not be invoked to release these securities from the operation of the stat-
ute, as the stockholders had waived their right to insist upon the consti-
tutional objection by the voluntary act of the board of directors, which 
was binding upon them, in making the deposit with the state treasurer 
under the statute. Held: That this was a non-Federal ground broad 
enough to support the judgment, and the writ of error must be dis-
missed.

This  was a petition filed by Lewis, as subscriber for five 
shares of stock in the American Building and Loan Association, 
in the circuit court for Dane County, against the American 
Savings and Loan Association, the treasurer of the State of 
Wisconsin, and William D. Hale, receiver of the association, 
(subsequently admitted as defendant,) to compel the securities 
of this association, held in trust by the state treasurer, to be 
sequestrated and distributed among the members and stock-
holders who are residents of the State of Wisconsin, and for an 
injunction and receiver as adjuncts to such relief.

The facts of the case as disclosed by the complaint, answer 
and counterclaim are substantially as follows:

The American Building and Loan Association was originally 
incorporated under the laws of Minnesota, April 15,1887, with 
its principal office at Minneapolis, where it continued to transact 
its corporate business until June 26, 1892, when its name was 
changed to the American Savings and Loan Association, with-
out in any way affecting or altering its corporate rights. The 
general nature of its business was declared to be “ to assist its 
members in saving and investing money, and in buying and 
improving real estate, and in procuring money for other pur-
poses, by loaning or advancing under the mutual building soci-
ety plan, to such of them as might desire to anticipate the ulti-
mate value of their shares, funds accumulated from the monthly 
contributions of its stockholders, and also such other funds as 
may from time to time come into its hands.” The management 
of its affairs was vested in a board of seven directors, electe 
by the stockholders. Membership was acquired by taking stock
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in the company and paying an admission fee. On July 31, 
1888, the association amended its articles by adding thereto 
that “ the board of directors may sell and dispose of the mort-
gages held by the corporation whenever they may deem best 
and as provided by the by-laws.” But no by-laws were ever 
passed upon this subject; and on July 11, 1889, the articles of 
incorporation were again amended by declaring that “the 
board of directors shall not sell or dispose of any of the mort-
gages held or owned by this corporation.”

On April 19,1889, the legislature of Wisconsin enacted a law 
which provided that—

“No foreign building and loan association . . . shall is-
sue its shares, receive moneys or transact any business in this 
State unless such association shall have and keep on deposit with 
the state treasurer of Wisconsin, in trust for the benefit and 
security of all its members* in this State, the securities of the 
actual cash value of $100,000 of the kind mentioned in section 2 
of this act, to be approved and accepted by said state treasurer, 
and held in trust as aforesaid, until all shares of such association 
held by residents of this State shall have been fully redeemed 
and paid off by such association, and until its contracts and obli-
gations to persons and members residingin this State shall have 
been fully performed and discharged.” Sanford & Berryman’s 
Stats, sec. 2014a.

At the time the complaint was filed the association had 246 
shareholders in Wisconsin, of whom 162 had become such prior 
to the enactment of this law; and thereafter, and prior to the 
appointment of plaintiff in error as receiver, 84 additional resi-
dents of the State became shareholders, all under a contract 
identical with that by which all the shareholders in thirty-four 
other States became shareholders in the association, and the 

ts, privileges, immunities and liabilities of every shareholder, 
w ether residing in Wisconsin or elsewhere, were the same.

A few days after the enactment of the above law, and on 
1889, the board of directors adopted the following reso- 

ution. Resolved, That the state treasurer of Wisconsin be 
e a depository of the association for temporary convenience 

m complying with the law of Wisconsin in regard to the de-
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posit of securities, $100,000. Also resolved. That the association 
comply with the Wisconsin law as soon as possible.” There-
after, from time to time, without other or additional authority, 
mortgages taken by the association from its members were de-
livered to the state treasurer in the aggregate face value of 
$145,234. The shareholders had no knowledge whatever of the 
delivery of these mortgages to the state treasurer, nor did they 
consent or acquiesce in that disposition of them.

On January 14,1896, the association having become insolvent, 
the plaintiff in error, William B. Hale, was duly appointed re-
ceiver by the district court of Hennepin County, Minnesota, 
under the laws of that State.

Subsequent to the appointment of Hale as receiver, and on 
February 5,1896, one Melville C. Clarke, was appointed receiver 
for such association for the State of Wisconsin, by the circuit 
court of Dane County, and the state treasurer, who was a party 
to the proceeding, was ordered by ttie court to turn over all the 
mortgages in his possession as treasurer, to Clarke as receiver. 
This was done, and Clarke was proceeding to collect the same 
for the purpose of distributing the proceeds to the shareholders 
residing in Wisconsin.

Prior to the appointment of either of these receivers, how-
ever, Lewis filed this petition, to which Hale, the Minnesota 
receiver, was subsequently made a party defendant. He also 
filed an answer, praying that the Wisconsin receiver, Clarke, 
turn over to him the mortgages held by him, to be by him, 
Hale, collected, and the proceeds equitably distributed to all 
the shareholders of the association, wheresoever they may re-
side.

Clarke, the Wisconsin receiver, demurred to the conn er- 
claim set up in the answer of Hale, which was sustained, an 
an appeal was taken from the order sustaining such demurrer 
to the Supreme Court, which affirmed the order of the ower 
court, and remanded the case for further proceedings. a e, 
refusing to amend his- answer and counterclaim, and e ec mg 
to stand upon the record, judgment was rendered against nn 
for costs, and from this judgment an appeal was taken o
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Supreme Court, which again affirmed the judgment of the cir-
cuit court. Whereupon plaintiff in error sued out this writ.

JTr. Eugene G. Hay for plaintiff in error. ELr. Charles EL. 
Van Campen was on his brief.

ECr. John L. Erdal for defendant in error.

Mr . Justi ce  Brown , after stating the case, delivered the 
opinion of the court.

While no motion was made to dismiss this case, the question 
of jurisdiction arising from the alleged want of a Federal ques-
tion is elaborately discussed by counsel in their briefs, and has 
received our attentive consideration.

The original complaint by Lewis against the Building and 
Loan Association and the state treasurer makes no reference 
to such question, and merely prays for relief under the state 
statute, and for a distribution of the local assets among the 
local stockholders. The answer of the state treasurer admits 
the main allegations of the bill, and apparently accedes to the 
position of the plaintiff. The answer and counterclaim of Hale, 
the Minnesota receiver, who was subsequently admitted as 
defendant, sets up no conflict between the Wisconsin statute 
and the Federal Constitution, but denies the authority of the 
association to pledge; transfer or dispose of any of its mort-
gages, which were delivered to the state treasurer without au-
thority ; asserts that the assets of the association, including the 
mortgages in the possession of Clarke, are not sufficient to pay 
all the shareholders in full, and that if Clarke, the Wisconsin 
receiver, shall collect the mortgages in his possession, and dis-
tribute the same to the Wisconsin shareholders, they will re-
ceive their pay in full, and thereby be constituted a preferred 
c ass against equity and good conscience, and contrary to the 
purposes of the association as defined by its articles; and finally, 

t at the law under which it is alleged said mortgages were 
eposited was intended to protect said Wisconsin shareholders 

1Q a their rights growing out of their membership in said as-
sociation, and not for the purpose of extending, altering or
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changing said rights; that the purpose for which any deposit 
made by said association with said state treasurer under said 
law was made terminated and was at an end when said associ-
ation became insolvent and incapable of carrying out its con-
tracts and effectuating the purpose of its being.”

To this answer and counterclaim Clarke, the Wisconsin re-
ceiver, as well as Lewis, the plaintiff, demurred for insufficiency. 
The demurrer was sustained, and the defendant Hale given leave 
to amend. Instead of amending, Hale took an appeal to the 
Supreme Court from the orders sustaining the demurrer.

Upon this appeal the Supreme Court held that the principal 
question presented was as to the construction, validity and effect 
of the law of Wisconsin requiring such associations to make a 
deposit of securities as a condition to doing business, and de-
cided, first, that the mortgages in dispute were deposited with 
the state treasurer by the corporation in a bona fide attempt to 
comply with the Wisconsin law; that it was its duty and within 
the power of its directors to make such deposits, as a condition 
precedent to the right to do business in Wisconsin; that the 
recognition of the existence of a corporation by any other than 
the State of its creation depends purely upon the comity of such 
other State or States; that the power to exclude such corpora-
tions embraces the power to regulate them, and that this doc-
trine was conclusive as to the validity of the pledge of the se-
curities in question under the Wisconsin statute, and was also 
within the power of the corporation, and not in violation of the 
trust reposed in the board of directors. And, second, that what-
ever the view taken of the rights and relations of the entire body 
of stockholders as between themselves and the corporation, the 
contract clause of the Constitution could not be invoked to re-
lease these securities from the operation of the statute, as the 
stockholders had waived their right to insist upon the constitu-
tional objection by the voluntary act of the board of directors 
in making the deposit with the state treasurer under the stat-
ute. Said the court: “ Whatever the practical result of t e 
enforcement of the trust in favor of Wisconsin sharehol ers, 
creditors and others sustaining contractual relations with t e 
corporation defendant may be, it rests, as we think and as we
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hold, upon the consent of the corporation and of its shareholders 
lawfully given, as it well might be in the present case, by and 
through its board of directors, for a valid consideration received 
by the corporation to the benefit and advantage of those now 
denying its validity.”

The orders appealed from were affirmed, and the case sent 
back to the circuit court. Hale refusing to amend and elect-
ing to stand on the record, judgment went against him for costs. 
He appears to have carried the case again to the Supreme Court, 
and for the first time assigned as error the repugnancy of the 
statute to the Constitution of the United States. Judgment was 
again affirmed.

Passing the question whether a party who failed to set up a 
Federal question in his original pleadings, or upon his first ap-
peal to the Supreme Court, and subsequently declines to amend, 
and only sets such question up in an assignment of errors on a 
second appeal, after the question had been practically disposed 
of by the Supreme Court, does not lay himself open to the ob-
jection so often sustained by us that a party cannot raise a Fed-
eral question for the first time on a motion for a rehearing, 
Union Mutual Life Ins. Co. v. Kirchoff, 169 U. S. 103, 113; 
Yazoo (Sc Mississippi Valley Railway Co. v. Adams, 180. U. S. 
1, it is clear that the Supreme Court disposed of the case upon 
a non-Federal ground broad enough to support the judgment. 
It held, in substance, that, conceding the law to be unconstitu-
tional, the corporation is estopped to set up its invalidity, by 
the action of the board of directors in depositing securities with, 
the state treasurer under the Wisconsin statute; that such action 
was within the power of the board ; was binding upon the stockh-

olders, and that such deposit, having been made subject to the 
condition that the securities shall be held “ in trust for the bene- 
t and security of its members in this State, . . . and held 

in trust as aforesaid, until all shares of this association shall 
ave been fully redeemed and paid off by such association, and 

unti its contracts and the obligations to persons residing in this 
ate shall have been fully performed and discharged,” the 

s oc olders as well as the corporation were estopped to claim 
that such condition was invalid.
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The case is completely covered by that of Eustis v. Bolles, 
150 IT. S. 361. This was an action to recover the residue of a 
note, the holder having received one half of the amount under 
certain insolvency proceedings in Massachusetts. Defendants 
pleaded the proceedings in insolvency, an offer of composition, 
its acceptance by plaintiff and the receipt of the amount coming 
to him under the composition. Plaintiff demurred, and insisted 
that the statute, which had been enacted after the note had been 
executed, impaired the obligation of his contract. The Supreme 
Court held that the action of plaintiff in accepting his dividend 
under the insolvency proceedings was a waiver of his right to 
object to the validity of the statute. Upon writ of error from 
this court, we held that, in deciding that it was competent for 
plaintiff to waive his legal rights, and that accepting his divi-
dend under the insolvency proceedings was such a waiver, the 
court did not decide a Federal question, and the writ of error 
was dismissed, citing Beaupre v. Noyes, 138 U. S. 397. See 
also Electric Co. v. Dow, 166 U. S. 489; Pierce v. Somerset 
Railway, 171U. S. 641; Seneca Nation v. Christy, 162 U. S. 283.

The case differs from the one under consideration only in the 
fact that in this case there was a further question whether the 
waiver was binding not only upon the corporation but upon its 
stockholders. That question involved the construction of the 
Wisconsin statute, but no Federal right. See also Moran v. 
Horsley, 178 U. S. 205, in which a defence under the laws of 
the United States was held by the Supreme Court of Montana 
to have been waived by the laches of the plaintiff. This was 
also held to be a non-Federal ground sufficient to support the 
judgment, and the writ of error was dismissed.

The same result must follow in this case, and the writ of error 
is, therefore,

Dismissed.
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BARKER v. HARVEY.

QUEVAS v. HARVEY.

ERROR TO THE SUPREME COURT OF THE STATE OF CALIFORNIA.

Nos. 209, 210. Argued March 20, 21,1901.—Decided May 13,1901.

The facts in these two cases are so nearly alike that the court thinks it suf-
ficient to consider only the first. The land there in question is within 
the limits of the territory ceded to the United States by the treaty of 
Guadalupe Hidalgo. The plaintiffs claim title by virtue of a patent is-
sued in confirmation of two grants made by the Mexican government. 
The defendants, without claiming the fee, claim a right of permanent 
occupancy, as Mission Indians, who had been in occupation of the prem-
ises long before the Mexican grants. Held:
(1) That the United States were bound to respect the rights of private 

property in the ceded territory, but that it had the right to require 
reasonable means for determining the validity of all titles within 
the ceded territory, to require all persons having claims to lands to 
present them for recognition, and to decree that all claims which 
are not thus presented, shall be considered abandoned:

(2) That so far as the Indians are concerned, the land was rightfully to 
be regarded as part of the public domain, and subject to sale and 
disposition by the government:

(3) That if the Indians had any claims founded on the action of the Mex-
ican government, they abandoned them by not presenting them to 
the commission for consideration:

(4) That lands which were burdened with a right of permanent occupancy 
were not a part of the public domain, subject to the full disposal 
by the United States.

Some discussion appears in the briefs as to the meaning of the word “ ser- 
vidumbres,” (translated uusages”). The court declines to define its 
meaning when standing by itself, but holds that in these grants it does 
not mean that the general occupation and control of the property was 
united by them, but only that such full control should not be taken as 

a lowing any interference with established roads or cross roads, or other 
things of like nature.

Thes e  cases were brought by defendants in error in the su-
perior court of the county of San Diego, California, to quiet 

eir title to certain premises in that county. Decrees ren- 
ere in their favor were carried to the Supreme Court of the 

vol . clxxxi —31
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State, and by that court affirmed. 126 California, 262. To 
such affirmance these writs of error have been sued out.

The facts in the cases are so nearly alike that it is sufficient 
to consider only the first. The land in question is within the 
limits of the territory ceded to the United States by the treaty 
of Guadalupe Hidalgo, February 2, 1848. 9 Stat. 922. Gen-
erally speaking, the plaintiffs claim title by virtue of a patent 
issued to John J. Warner on January 16, 1880, in confirmation 
of two grants made by the Mexican government. On the other 
hand, the defendants do not claim a fee in the premises but 
only a right of permanent occupancy by virtue of the alleged 
fact that they are Mission Indians, so called, and had been in 
occupation of the premises long before the Mexican grants, and, 
of course, before any dominion acquired by this government 
over the territory ; insisting, further, that the government of 
Mexico had always recognized the lawfulness and permanence 
of their occupancy, and that such right of occupancy was pro-
tected by the terms of the treaty and the rules of international 
law.

The treaty of Guadalupe Hidalgo provided in article 8 as 
follows:

“ Article  VIII.
“ Mexicans now established in territories previously belong-

ing to Mexico, and which remain for the future within the 
limits of the United States, as defined by the present treaty, 
shall be free to continue where they now reside, or to remove 
at any time to the Mexican republic, retaining the property 
which they possess in the said territories, or disposing thereof, 
and removing the proceeds wherever they please, without their 
being subjected, on this account, to any contribution, tax or 
charge whatever.

“ Those who shall prefer to remain in the said territories may 
either retain the title and rights of Mexican citizens, or acquire 
those of citizens of the United States. But they shall be un er 
the obligation to make their election within one year from t ie 
date of the exchange of ratifications of this treaty; and t ose 
who shall remain in the said territories after the expiration o 
that year, without having declared their intention to retain t io



BARKER v. HARVEY. 483

Statement of the Case.

character of Mexicans, shall be considered to have elected to 
become citizens of the United States.

“In the said territories, the property of every kind, now 
belonging to Mexicans not established there, shall be inviolably 
respected. The present owners, the heirs of these, and all Mexi-
cans who may hereafter acquire said property by contract, shall 
enjoy with respect to it guaranties equally ample as if the same 
belonged to citizens of the United States.”

Article 10, as originally prepared, was stricken out by the 
Senate, but in the protocol signed by the representatives of the 
two nations, at the time of the ratification, on May 26, 1848, it 
was stated:

“2d. The American government by suppressing the tenth 
article of the treaty of Guadalupe did not in any way intend 
to annul the grants of lands made by Mexico in the ceded ter-
ritories. These grants, notwithstanding the suppression of the 
article of the treaty, preserve the legal value which they may 
possess, and the grantees may cause their legitimate (titles) to 
be acknowledged before the American tribunals.

“ Conformably to the law of the United States, legitimate 
titles to every description of property, personal and real, exist-
ing in the ceded territory, are those which were legitimate titles 
under the Mexican law in California and New Mexico, up to 
the 13th of May, 1846, and in Texas up to the 2d March, 1836.” 
Ex. Doc. No. 50 H. R. 30th Cong. 2d Sess. p. 77.

After the acquisition of this territory Congress, on March 3, 
1851, c. 41, 9 Stat. 631, passed an act entitled “ An act to ascer-
tain, and settle the private land claims in the State of Califor- 
uia, which created a commission to receive and act upon all 
petitions for confirmation of such claims. Its decision was sub-
ject to appeal to the District Court of the United States, and 

ence to this court. As originally organized the commission 
was to continue for three years, but that time was extended by 
subsequent legislation. Sections 8,13,15 and 16 are as follows:

. eg . 8. That each and every person claiming lands in Cali- 
or^a y virtue of any right or title derived from the Spanish 
*. exican government shall present the same to the said com- 
issioners when sitting as a board, together with such docu-
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mentary evidence and testimony of witnesses as the said claimant 
relies upon in support of such claims; and it shall be the duty 
of the commissioners, when the case is ready for hearing, to 
proceed promptly to examine the same upon such evidence, and 
upon the evidence produced in behalf of the United States, and 
to decide upon the validity of the said claim, and, within thirty 
days after such decision is rendered, to certify the same, with 
the reasons on which it is founded, to the District Attorney of 
the United States in and for the district in which such decision 
shall be rendered.”

“ Sec . 13. That all lands, the claims to which have been 
finally rejected by the commissioners in the manner herein 
provided, or which shall be finally decided to be invalid by the 
District or Supreme Court, and all lands the claims to which 
shall not have been presented to the said commissioners within 
two years after the date of this act, shall be deemed, held and 
considered as part of the public domain of the United States; 
and for all claims finally confirmed by the said commissioners, 
or by the said District or Supreme Court, a patent shall issue 
to the claimant upon his presenting to the General Land Office 
an authentic certificate of such confirmation, and a plat or sur-
vey of the said land, duly certified and approved by the sur-
veyor general of California, whose duty it shall be to cause all 
private claims which shall be finally confirmed to be accurately 
surveyed, and to furnish plats of the same; and in the location 
of the said claims the said surveyor general shall have the same 
power and authority as are conferred on the register of the land 
office and receiver of the ‘public moneys of Louisiana, by the 
sixth section of the act ‘ to create the office of surveyor of the 
public lands for the State of Louisiana,’ approved third March, 
one thousand eight hundred and thirty-one: Provided, always, 
That if the title of the claimant to such lands shall be contested 
by any other person, it shall and may be lawful for such person 
to present a petition to the District Judge of the United States 
for the district in which the lands are situated, plainly and is 
tinctly setting forth his title thereto, and praying the said Ju g® 
to hear and determine the same, a copy of which petitions a 
be served upon the adverse party thirty days before the time ap
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pointed for hearing the same: And provided, further, That it 
shall and may be lawful for the District Judge of the United 
States, upon the hearing of such petition, to grant an injunc-
tion to restrain the party at whose instance the claim to the 
said lands has been confirmed, from suing out a patent for the 
same, until the title thereto shall have been finally decided, a 
copy of which order shall be transmitted to the Commissioner 
of the General Land Office, and thereupon no patent shall issue 
until such decision shall be made, or until sufficient time shall, 
in the opinion of the said Judge, have been allowed for obtain-
ing the same; and thereafter the said injunction shall be dis-
solved.”

“ Seo . 15. That the final decrees rendered by the said com-
missioners, or by the District or Supreme Court of the United 
States, or any patent to be issued under this act, shall be con-
clusive between the United States and the said claimants only, 
and shall not affect the interests of third persons.

“ Sec . 16. That it shall be the duty of the commissioners 
herein provided for to ascertain and report to the Secretary of 
the Interior the tenure by which the mission lands are held, and 
those held by civilized Indians, and those who are engaged in 
agriculture or labor of any kind, and also those which are oc-
cupied and cultivated by Pueblos or Rancheros Indians.”

On the trial before the court, without a jury, the findings of 
fact were in substance that the plaintiffs had the ownership in 
fee simple of the premises described ; that the defendants had 
no rights or interest therein, and the decree was in accordance 
therewith. The statement on appeal prepared by the trial court 
isclosed that the plaintiffs introduced in evidence the patent to 
ohn J. Warner, which patent recited the filing of a petition by 

Warner with the land commission praying for confirmation of 
is title, a title based on two Mexican grants—one June 8,1840, 

to Jose Antonio Pico by Juan B. Alvarado, then constitutional 
governor of the Californias, and the second, November 28,1844, 
o petitioner by Manual Micheltorena, governor general com-

mandant and inspector general of the Californias; recited also 
p ecree of confirmation of such title, an appeal to the District 

ourt of the United States and an affirmance of the decision of
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the commission, the return of the surveyor general of the State 
showing a survey; and conveyed the premises to Warner, “but 
with the stipulation that in virtue of the fifteenth section of the 
said act neither the confirmation of this claim nor this patent 
shall affect the interests of third persons.” It was admitted 
that Warner’s title had passed to plaintiffs, and that the taxes 
had all been paid by them. On the other hand, the appeal 
statement showed that the defendants offered copies of the ex- 
pedientes of both of the grants referred to in the patent, and 
also oral testimony of occupation by the defendants and their 
ancestors. Some witnesses were introduced by the plaintiffs 
to contradict this matter of occupancy, but on final considera-
tion the court struck out all the testimony in reference to occu-
pancy and of the Mexican grants upon which the patent was 
issued. Upon the evidence, therefore, that was received by the 
trial court there could be no doubt of the rightfulness of the 
decree, and the question presented by the record to the Supreme 
Court of the State was whether there was error in striking out 
the testimony offered on behalf of the defence.

J/ir. Shirley C. Ward and J/?. Assistant Attorney General 
Hoyt for plaintiffs in error.

Mr. David L. Withington for defendants in error. Mr. 
Stephen M. White, Mr- Charles Monroe and Mr. Cassius Carter 
were on his brief.

Mr . Justice  Brew er , after stating the case, delivered the 
opinion of the court.

Undoubtedly by the rules of international law, and in accord-
ance with the provisions of the treaty between the Mexican 
government and this country, the United States were bound to 
respect the rights of private property in the ceded territory. 
But such .obligation is entirely consistent with the right o t is 
Government to provide reasonable means for determining e 
validity of all titles within the ceded territory, to require a 
persons having claims to lands to present them for recogni ion,
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and to decree that all claims which are not thus presented shall 
be considered abandoned. “ Undoubtedly private rights of prop-
erty within the ceded territory were not affected by the change 
of sovereignty and jurisdiction, and were entitled to protection, 
whether the party had the full and absolute ownership of the 
land, or merely an equitable interest therein, which required 
some further act of the Government to vest in him a perfect 
title. But the duty of providing the mode of securing these 
rights, and of fulfilling the obligations imposed upon the United 
States by the treaties, belonged to the political department of 
the Government; and Congress might either itself discharge 
that duty or delegate it to the judicial department. De la Croix 
v. Chamberlain, 12 Wheat. 599, 601, 602; Chouteau v. Eckhart, 
2 How. 344, 374; Tameling v. United States Freehold Co., 93 
U. S. 644, 661; Botiller v. Dominguez, 130 U. S. 238.” As- 
tiazaran n . Santa Rita Land & Mining Co., 148 U. S. 80, 81.

Botiller v. Dominguez, 130 U. S. 238, the last case cited in 
the foregoing quotation, deserves special notice. The Supreme 
Court of California had held in several cases that a perfect title 
need not be presented to the land commission; that it was 
recognized by the treaty of cession, and required no further 
confirmation; that the act to ascertain and settle private land 
claims applied only to those titles which were imperfect and 
needed the action of some tribunal to ascertain and establish 
their validity. But in this case, which came from the Supreme 
Court of California, we held the contrary. We quote at some 
length from the opinion. Thus, on page 246, it was said:

Two propositions under this statute are presented by counsel 
in support of the decision of the Supreme Court of California. 
The first of these is, that the statute itself is invalid, as being 
in conflict with the provisions of the treaty with Mexico, and 
violating the protection which was guaranteed by it to the prop-
erty of Mexican citizens, owned by them at the date of the treaty; 
and also in conflict with the rights of property under the Con-
stitution and laws of the United States, so far as it may affect 
it es perfected under Mexico. The second proposition is, that 

e statute was not intended to apply to claims which were 
supported by a complete and perfect title from the Mexican
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government, but, on the contrary, only to such as were imper-
fect, inchoate and equitable in their character, without being a 
strict legal title.

“With regard to the first of these propositions it may be 
said, that so far as the act of Congress is in conflict with the 
treaty with Mexico, that is a matter in which the court is bound 
to follow the statutory enactments of its own Government. If 
the treaty was violated by this general statute enacted for the 
purpose of ascertaining the validity of claims derived from the 
Mexican government, it was a matter of international concern, 
which the two States must determine by treaty, or by such other 
means as enables one State to enforce upon another the obliga-
tions of a treaty. This court, in a class of cases like the present, 
has no power to set itself up as the instrumentality for enforc-
ing the provisions of a treaty with a foreign nation which the 
Government of the United States, as a sovereign power, chooses 
to disregard. The Cherokee Tobacco, 11 Wall. 616; Taylor v. 
Morton, 2 Curtis, 454; Head Money Cases, 112 U. S. 580, 598; 
Whitney v. Robertson, 124 U. S. 190, 195.”

In reference to the second proposition, after noticing several 
provisions of the statute, it was declared (p. 248):

“ It is not possible, therefore, from the language of this stat-
ute, to infer that there was in the minds of its framers any dis-
tinction as to the jurisdiction they were conferring upon this 
board, between claims derived from the Spanish or Mexican 
government, which were perfect under the laws of those govern-
ments, and those which were incipient, imperfect or inchoate. 
. . . It was equally important to the object which the United
States had in the passage of it, that claims under perfect grants 
from the Mexican government should be established as that 
imperfect claims should be established or rejected.

“ The superior force which is attached, in the argument o 
counsel, to a perfect grant from the Mexican government ha 
its just influence in the board of commissioners or in the cour 
to which their decisions could be carried by appeal. If the tit e 
was perfect, it would there be decided by a court of competen . 
jurisdiction, holding that the claim thus presented was va i , 
if it was not, then it was the right and the duty of that cour
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to determine whether it was such a claim as the United States 
was bound to respect, even though it was not perfect as to all 
the forms and proceedings under which it was derived. So that 
the superior value of a perfected Mexican claim had the same 
influence in a court of justice which is now set up for it in an 
action where the title is contested.

“ Nor can it be said that there is anything unjust or oppressive 
in requiring the owner of a valid claim, in that vast wilderness 
of lands unclaimed, and unjustly claimed, to present his demands 
to a tribunal possessing all the elements of judicial functions, 
with a guarantee of judicial proceedings, so that his title could 
be established if it was found to be valid, or rejected if it was 
invalid.

“We are unable to see any injustice, any want of constitu-
tional power, or any violation of the treaty, in the means by 
which the United States undertook to separate the lands in 
which it held the proprietary interest from those which belonged, 
either equitably or by a strict legal title, to private persons. 
Every person owning land or other property is at all times li-
able to be called into a court of justice to contest his title to it. 
This may be done by another individual, or by the government 
under which he lives. It is a necessary part of a free govern-
ment, in which all are equally subject to the laws, that whoever 
asserts rights or exercises powers over property may be called 
before the proper tribunals to sustain them.”

The views thus expressed have been several times reaffirmed 
by this court, the latest case being Florida v. Furman, 180 U. S. 
402, in which, after quoting the passage last above quoted, we 
said, in reference to statutes of the United States respecting 
claims in Florida (p. 438):

We are of opinion that these acts applied and were intended 
o apply to all claims, whether perfect or imperfect, in that par- 
icu ar resembling the California act; that the courts were bound 
o accept their provisions ; and that there was nowant of consti- 
u lonal power in prescribing reasonable limitations operating 

ar claims if the course pointed out were not pursued.”
bee also Thompson v. Los Angeles Farming &c. Co., 180 U. S. 
> , m which it was said in reference to the statute before us:
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“ Every question which could arise on the title claimed could 
come to and receive judgment from this court. The scheme of 
adjudication was made complete and all the purposes of an act 
to give repose to titles were accomplished. And it was cer-
tainly the purpose of the act of 1851 to give repose to titles. It 
was enacted not only to fulfil our treaty obligations to individ-
uals, but to settle and define what portion of the acquired terri-
tory was public domain. It not only permitted but required all 
claims to be presented to the board, and barred all from future 
assertion which were not presented within two years after the 
date of the act. Sec. 13. The jurisdiction of the board was 
necessarily commensurate with the purposes of its creation, 
and it was a jurisdiction to decide rightly or wrongly. If 
wrongly a corrective was afforded, as we have said, by an ap-
peal by the claimant or by the United States to the District 
Court.”

These rulings go far toward sustaining the decision of the Su-
preme Court of California in the present cases. As between 
the United States and Warner, the patent is as conclusive of 
the title of the latter as any other patent from the United States 
is of the title of the grantee named therein. As between the 
United States and the Indians, their failure to present their 
claims to the land commission within the time named made the 
land within the language of the statute “ part of the public do-
main of the United States.” “ Public domain ” is equivalent to 
“ public lands,” and these words have acquired a settled mean-
ing in the legislation of this country. “ The words ‘ public lands 
are habitually used in our legislation to describe such as are sub-
ject to sale or other disposal under general laws.” Newhall v. 
Sanger, 92 U. S. 761, 763. “ The grant is of alternate sections 
of public land, and by public land, as it has been long settled, is 
meant such land as is open to sale or other disposition under 
general laws.” Bardon n . Northern Pacific Railroad Co., 14 
U. S. 535, 538. See also Mann n . Tacoma Land Co., 153U.S. 
273, 284.. So far, therefore, as these Indians are concerned the 
land is rightfully to be regarded as part of the public domain 
and subject to sale and disposal by the Government, and the ov 
ernment has conveyed to Warner. It is true that the paten ,
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following the fifteenth section of the act, in terms provides that 
the patent shall not “ affect the interests of third persons,” but 
who may take advantage of this stipulation ? This question 
was presented and determined in Beard v. Federy, 3 Wall. 478, 
and the court, referring to the effect of a patent, said (pp. 492, 
493):

“ When informed, by the action of its tribunals and officers, 
that a claim asserted is valid and entitled to recognition, the 
government acts, and issues its patent to the claimant. This in-
strument is, therefore, record evidence of the action of the gov-
ernment upon the title of the claimant. By it the government 
declares that the claim asserted was valid under the laws of 
Mexico; that it was entitled to recognition and protection by 
the stipulations of the treaty, and might have been located under 
the former government, and is correctly located now, so as to 
embrace the premises as they are surveyed and described. As 
against the government this record, so long as it remains un-
vacated, is conclusive. . . . The term£ third persons,’ as 
there used, does not embrace all persons other than the United 
States and the claimants, but only those who hold superior titles, 
such as will enable them to resist successfully any action of the 
government in disposing of the property.”

If these Indians had any claims founded on the action of the 
Mexican government they abandoned them by not presenting 
them to the commission for consideration, and they could not, 
t erefore, in the language just quoted, “ resist successfully any 
action of the government in disposing of the property.” If it 

e said that the Indians do not claim the fee, but only the right 
occupation, and, therefore, they do not come within the pro-

vision of section 8 as persons “ claiming lands in California by 
vir ue of any right or title derived from the Spanish or Mexican 
government,” it may be replied that a claim of a right to per-
manent occupancy of land is one of far-reaching effect, and it 
rhdit sa^ ^an(^s which were burdened with a
an ] 0 Permanent occupancy were a part of the public domain

su ject to the full disposal of the United States. There is 
es®en^a^ difference between the power of the United States 

an s to which it has had full title, and of which it has
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given to an Indian tribe a temporary occupancy, and that over 
lands which were subjected by the action of some prior govern-
ment to a right of permanent occupancy, for in the latter case 
the right, which is one of private property, antecedes and is 
superior to the title of this government, and limits necessarily 
its power of disposal. Surely a claimant would have little rea-
son for presenting to the land commission his claim to land, 
and securing a confirmation of that claim, if the only result 
was to transfer the naked fee to him, burdened by an Indian 
right of permanent occupancy.

Again, it is said that the Indians were, prior to the cession, 
the wards of the Mexican government, and by the cession be-
came the wards of this government; that, therefore, the United 
States are bound to protect their interests, and that all admin-
istration, if not all legislation, must be held to be interpreted 
by, if not subordinate to, this duty of protecting the interests 
of the wards. It is undoubtedly true that this government has 
always recognized the fact that the Indians were its wards, and 
entitled to be protected as such, and this court has uniformly 
construed all legislation in the light of this recognized obliga-
tion. But the obligation is one which rests upon the political 
department of the government, and this court has never as-
sumed, in the absence of Congressional action, to determine 
what would have been appropriate legislation, or to decide the 
claims of the Indians as though such legislation had been had. 
Our attention has been called to no legislation by Congress 
having special reference to these particular Indians. By the 
act creating the land commission the commissioners were re 
quired (sec. 16) “ to ascertain and report to the Secretary of the 
Interior the tenure by which the mission lands are held, an 
those held by civilized Indians, and those who are engage in 
agriculture or labor of any kind, and also those which are occu 
pied and cultivated by Pueblos or Bancheros Indians. t is 
to be assumed that the commissioners performed that u y, 
and that. Congress, in the discharge of its obligation to t e n 
dians, did all that it deemed necessary, and as no action as 
been shown in reference to these particular Indians, or 
claims to these lands, it is fairly to be deduced that on0res
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considered that they had no claims which called for special 
action.

But we are not compelled to rest upon any presumptions 
from the inaction of Congress. Turning to the testimony of-
fered in respect to the matter of occupation, it may be stated 
that there was sufficient to call for a finding thereon if the fact 
of occupation was controlling. But in the Mexican grants 
upon which Warner based his application to the commission 
for a confirmation of his title we notice these things: The first 
grant was in 1840, to Jose Antonio Pico. The application was 
for “ the place ‘ Agua Caliente,’ belonging to the mission of 
San Luis Bey, since it is not needed by the said mission, having 
a house on it, and an orchard of little utility.” The report of 
the justice of the peace was “ that the land ‘ Agua Caliente ’ is 
the property of the San Luis Rey Mission, which has improve-
ments, buildings and an orchard, from which derive their sub-
sistence the Indians who live thereon, which is bounded by the 
property of Joaquin Ortega, and I believe it can be awarded to 
the interested party for being worthy, but without prejudice to 
the Indians, who from it derive their support.”

The last paper in the expediente was the following:

“ Juan B. Alvarado, Constitutional Governor of the Depart- 
ment of loth Calif or nias:

“ Whereas Jose Antonio Pico has petitioned for his own per-
sonal benefit and that of his family the land known by the name 
of ‘,Agua Caliente,’ bounded by the ranch of £San Jose Val-
ley,’ with the boundary of the canyon of ‘ Buena Vista,’ and 
y the mountains of ‘ Palomar,’ having previously complied with 

t e writs and investigations corresponding, as required by the 
aws and regulations, exercising the powers which are conferred 

on me in the name of the Mexican nation, I have resolved to 
grant to him the said place, subjecting himself to pay for the 
place of worship and other improvements that be there, belong- 

t°^ss^on> an(l no^ molest (prejudicar) 
e n ians that thereon may be established, and to the appro- 

a ion of the most excellent assembly of the department, and 
o the conditions following, to wit:
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“ First. He is allowed to fence it in, without interfering with 
the roads, cross roads and other usages (servidumbres); he will 
possess it fully and exclusively, turning it to agricultural or any 
other use he may see fit, but within a year he shall construct a 
house thereon and live in it.

“ Second. When the property shall have been confirmed to 
him, he shall petition the respective judge to give him posses-
sion thereof, by virtue of this order, and shall mark out the 
boundaries on whose limits he shall fix the landmarks, some 
fruit and wild trees that may be of some utility.

“ Third. The land of which donation is hereby made is of 
the extent mentioned in the plan, which goes with the ‘ expe- 
diente.’ The judge who should give possession thereof shall 
have it surveyed according to law, leaving the residue that may 
result to the nation for- other purposes.

“ Fourth. If he should fail to comply with these conditions, 
he shall forfeit his title to the land, and it will be denouncea-
ble by another.

“ Therefore, I command that this present order be to him 
the title, and holding it for good and valid, a copy thereof be 
entered into the proper book, and given to the party interested 
for his protection and other purposes.”

No approval of this grant by the departmental assembly 
appears of record, but the finding of the commission was that 
whatever of right passed to Pico was transferred by convey-
ances to Warner. The second grant, that in 1845, was made 
directly to Warner, upon his personal application, which appli-
cation was thus endorsed.

“ Off ice  of  the  Firs t  Justice  of  the  Peace .
“ San Diego.

“ In view of the petition which the party interested remits 
to this office, I beg to state that the said ‘ Valle San Jose is, 
and has for the past two years been vacant and abandone , 
without any goods nor cultivation on the part of San Diego, 
but said place belongs at the present time to the said mission, 
and at petitioner’s request I sign this in San Diego.

“ August 6, 1844. J van  Ma  Marron .



BARKER v. HARVEY. 495

Opinion of the Court.

u To the Most R. P. Vincent Olivas ;
“ With the object of soliciting in property the place known 

by the name ‘ Valle de San Josd,’ formerly occupied by the mis-
sion under your charge, I beg of you to be so kind as to inform 
me if, at the present day, the Mission of San Diego does occupy 
the said land, and if not, how long since it has been abandoned.

“San Diego, August 5, 1844. Juan  J. Warner .

“ The ‘Valley of San Jose ’ can be granted to the party who 
petitions for it, inasmuch as the Mission of San Diego, to whom 
it belonged, has no means sufficient to cultivate and occupy it, 
and it is not so necessary for the mission.

“Fr . Vincent  P. Olivas .
“Mission of San Diego, August 5,1884.”

The grant was in these words:
“ The citizen, Manuel Micheltorena, general of brigade of the 

Mexican army, adjutant general of the same, governor general, 
commander and inspector of both Californias:

“Whereas Juan Jose Warner, Mexican by naturalization, 
has petitioned for his own personal benefit, and that of his 
family, the land known by the name ‘Valle de San Jose,’ 
bounded on the east by the entrance into San Felipe and the 
mountain, on the west by the mountain and canyon of Aguanga; 
and on the north bounded by the mountain, and the boundaries 
on the south being the ‘Carrizo’ and the mountain; having 
previously complied with the notices and investigations on such 
matters as prescribed by the laws and regulations, exercising 
the powers conferred on me in the name of the Mexican na-
tion, I have resolved to grant him the said land, declaring it by 
these presents his property, subject to the approbation of the 
most excellent assembly of the department, and to the condi-
tions following, to wit:

‘ First. He will not be allowed to sell it, to alienate it, nor 
to mortgage it, to place it under bond, or to place it under any 
obhgation, nor give it away.

Second. He will be allowed to fence it in, without interfer-
ence with the roads, and other usages (servidumbres). He will 

o d it freely and exclusively, turning it to agriculture, or any
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other use he may please, and he shall build a house on it within 
one year, and live in it.

“ Third. He shall apply to the respective judge to give him 
judicial possession thereof, by virtue of this order, by which he 
shall mark out the boundaries whereon he shall place the stakes, 
some fruit and wild trees of some use or other.

“ Fourth. The land which is being granted consists of six 
leagues, more or less (seis sitios de ganado mayor) according to 
the respective map or plan. The judge who may give posses-
sion thereof shall have it surveyed according to law, leaving the 
residue (sobrante) to the nation for its use.

“kFifth. Should he fail to comply with these conditions, he 
shall forfeit his right to the land, and it will be denounceable 
by another. Therefore I order that this present decree be to 
him his title, and holding it for good and valid notice thereof 
be entered into the respective books and be given to the inter-
ested party for his protection and other purposes.”

The grant was subsequently approved by the departmental 
assembly on May 21, 1845. On the application to the Private 
Land Commission the matter was investigated, and a report 
made by Commissioner Felch, in these words:

“ J. J. Warner v. The United States, for the place called Agua 
Caliente y Valle de San Jose, in San Diego County, containing 
six square leagues of land.

“ Two grants are presented and proved in this case: The first 
made by Governor Juan B. Alvarado to Jose Antonio Pico, on 
the 8th day of June, 1840; the other by Governor Manuel 
Micheltorena, on the 28th day of November, 1844, to the pres-
ent claimant. The land embraced in the grant to Pico is desig-
nated by the name Agua Caliente, and that described in the 
grant to Warner is called the Valle de San Jose. On compar-
ing the descriptions of the two parcels of lands and maps which 
constitute portions of the two expedientes, it is manifest that 
the grant to Warner embraces the premises described in the 
previous grant to Pico. The place known by the name of Agua 
Caliente constitutes the northern portion of the valley known 
by the name of San Jose, while the grant to Warner describes t e 
entire valley, and the witnesses testify that the rancho claime
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by Warner is known by these names, but more frequently it has 
recently been called Warner’s rancho. The testimony shows 
that Pico had set out some vines on the place before the grant 
was made to him, and that he built a house on the place after 
the grant, but in 1842 he left the place, probably on account of 
the danger from the Indians, and does not appear to have done 
anything more in connection with it.

“ The proof is scarcely sufficient to establish the performance 
of the conditions of the grant by him, while his absence from 
the place, and the want of any evidence of an attempt to return 
to it after 1842, indicates an abandonment of it. It was so 
treated by Warner in petitioning for a grant of the same in 1844, 
and by the governor in making the concession to him. If, how-
ever, there was any remaining interest in said Pico by virtue of 
the grant to him, the present claimant has succeeded to that 
interest by virtue of a conveyance made to him by said Pico on 
the thirteenth day of January, 1852. This conveyance is given 
in evidence.

“I think, however, that the right of the present claimant 
must be determined entirely by the merits of the case based on 
Micheltorena’s grant to him.

“This grant was approved by the departmental assembly 
May 21,1845.

“ The testimony of Andres Pico shows that Warner was liv-
ing with his family on the place in the fall of 1844 and culti-
vating portions of the land.

“ His residence on the place appears to have been continued 
until 1851, when the Indians burnt his buildings and destroyed 
his stock. Since that time his occupation has been continued 
by his servants.

In the grant, the description of the land petitioned for is 
such as to embrace the entire valley called San Jose, as laid 
own on the map constituting a part of the expediente, giving 

well-defined landmarks and boundaries, which the witnesses 
testify are well-known objects.
high hfilga^e^ ** ^rre°u^ar *n s^aPe and is surrounded by 

Juridical measurement was required and the quantity of six 
vol . clxxxi —32
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square leagues was granted, but as the measurement was never 
obtained, it is important to determine whether the grantee is 
entitled to hold the entire premises described in the grant; 
using the scale given on the desino referred to in the grant, the 
quantity included in the premises cannot exceed six square 
leagues of land.

“ The testimony of the witnesses who were interrogated on 
the subject estimate it variously; some more and some less than 
the quantity conceded. On an examination of the whole case, 
however, we are inclined to the opinion that the petitioner 
should have a confirmation of the premises according to the 
description contained in the grant to him, and a decree will be 
entered accordingly.”

Upon that report the title was ’ confirmed, which, as hereto-
fore stated, was approved by the District Court, and thereupon 
a patent was issued.

From these papers the following appears: The grant to Pico 
was made subject to the condition that he should “ not molest 
the Indians that thereon may be established.” No such condi-
tion was attached to the subsequent grant to Warner. On the 
contrary, the report of the justice of the peace was that the 
land had been for two years vacant and abandoned; that there 
were some property rights vested, not in the Indians, but in the 
Mission of San Diego, and the official of that mission consented 
to the grant, inasmuch as the mission had no means to culti-
vate and occupy the land, and it was no longer necessary for 
its purposes.

Some discussion appears in the briefs as to the meaning of 
the word translated “ usages ” (servidumbres) which appears in 
both grants, and it is contended by the plaintiffs in error that 
it is equivalent to the English word “ servitudes,” and is broad 
enough to include every right which any one may have in re-
spect to the premises, subordinate to the fee. We shall not at-
tempt to define the meaning of the word standing by itse . 
It may be conceded that it was sometimes used to express a 
kinds of servitudes, including therein a paramount right of oc 
cupation, but the context seems to place a narrower meaning 
upon its use here. Thus, ’in the first grant not only is t ere
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the distinct provision that the Indians established on the land 
shall not be molested, but the grantee “ is allowed to fence it 
in without interfering with the roads, cross roads, and other 
usages ” (servidumbres). In the second the grantee is “ allowed 
to fence it in without interference with the roads and other 
usages ” (servidumbres). Obviously, it is in these two clauses 
contemplated that the fencing is to be without interference 
with roads and other usages or burdens. It does not mean 
that the general occupation and control of the property is lim-
ited by any so-called servidumbres, but only that such full con-
trol shall not be taken as allowing any interference with es-
tablished roads or cross roads, or other things of like nature.

It thus appears that’prior to the cession the Mexican author-
ities, upon examination, found that the Indians had abandoned 
the land; that the only adverse claim was vested in the Mission 
of San Diego, and made an absolute grant, subject only to the 
condition of satisfying whatever claims the mission might have. 
How can it be said therefore that when the cession was made 
by Mexico to the United States there was a present recognition 
by the Mexican government of the occupancy of these Indians ? 
On the contrary, so far as any official action is disclosed, it 
was distinctly to the contrary, and carried with it an affirma-
tion that they had abandoned their occupancy, and that what-
ever of title there was outside of the Mexican nation was in 
the mission, and an absolute grant was made subject only to 
the rights of such mission.

For these reasons we are of opinion that there was no error 
in the rulings of the Supreme Court of California, and its judg-
ments in the two cases are

Affirmed.

Mr . Just ice  White  did not hear the argument of these cases 
or take part in their decision.



500 OCTOBER TERM, 1900.

Statement of the Case.

UNITED STATES v. EDMONDSTON.

• APPEAL FROM THE COURT OF CLAIMS.

No. 353. Submitted April 8, 1901.—Decided May 13,1901.

One who pays to government officers, entitled to receive money for public 
lands, more than the law required him to pay for it cannot recover that 
excess in an action against the government in the Court of Claims.

This  was an appeal from a judgment of the Court of Claims 
in favor of the appellee and against the United States for $200, 
being the amount he was overcharged in the purchase of a 
quarter section of land. The evidence disclosed the following 
facts: The claimant on March 11, 1891, filed in the local land 
office at Ashland, Wis., a statement, under the preemption laws, 
of his intention to preempt a tract of 160 acres. On Septem-
ber 16, 1891, he gave public notice, as required by law, of his 
purpose to make final proof, and, in pursuance of such notice, 
on November 9, 1891, proved up before the register and re-
ceiver of the land office the necessary settlement and improve-
ment.

Findings 2, 3, 4 and 5 are as follows:
“ II. The claimant having established his right to the said 

land, on November 11, 1891, was required to pay for the same 
to the United States the sum of $400, being at the rate of $2.50 
per acre for 160 acres, and he did pay the United States that 
amount for the land.

“ III. The land inhabited and improved by the claimant, and 
paid for by him on the 11th of November, 1891, had been raised 
in price to $2.50 per acre, and put in the market prior to Jan-
uary, 1861, by reason of the grant of alternate sections to aid 
in the construction of railroads, and was of an alternate section 
reserved to the United States along the line of a railroad within 
the limits granted to the State of Wisconsin by the act approved 
June 3, 1856, 11 Stat. 20, to aid in the construction of rail-
roads in that State, now known as the grant to the Chicago,
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St. Paul, Minneapolis and Omaho Railway Company, and it 
was never alternate reserved land to the United States along 
the line of railroads within the limits granted by any other act 
of Congress to any other railway company.

“ IV. At the time said cash entry was made and said money 
paid to the receiver at the local land office at Ashland, Wiscon-
sin, it does not appear that the claimant made any protest or 
objection to said payment, nor asserted any right to purchase the 
land at a less price than that which he was called upon to pay 
for said land.

“V. Said land had been raised to $2.50 per acre and put on 
the market prior to January, 1861, by reason of the grant of 
alternate sections for railroad purposes, said land having been 
thus offered on June 14, 1856.”

It also appeared that the claimant applied to the land office 
for the repayment of half of the purchase money, which was 
refused.

Afr. George Hines Gorman and Hr. Assistant Attorney Gen-
eral Pradt for the United States.

Hr. Harvey Spalding and Hr. E. W. Spalding for Edmond- 
ston.

Mr . Justice  Brew er , after stating the case, delivered the 
opinion of the court.

On June 16,1880, an act was passed, 21 Stat. 287, c. 244, in 
section 2 of which is the following clause:

And in all cases where parties have paid double minimum 
price for land which has afterwards been found not to be within 
the limits of a railroad land grant, the excess of one dollar and 
twenty-five cents per acre shall, in like manner, be repaid to 
the purchaser thereof, or to his heirs or assigns.”

Another act passed the day before, June 15, 1880, 21 Stat. 
237, c. 227, contained this provision:

The price of lands now subject to entry which were raised 
o two dollars and fifty cents per acre and put in market prior
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to January, 1861, by reason of the grant of alternate sections 
for railroad purposes, is hereby reduced to one dollar and 
twenty-five cents per acre.”

Medbury v. United States, 173 U. S. 492, arose under the 
clause first quoted, and it was held that it did not apply to 
lands which were in fact within the limits of a land grant, but 
which had been forfeited on account of the failure of the rail-
road company to build its road, but only to cases in which there 
had been a mistake in the first instance as to the location of 
the land, the court saying (p. 500):

“ That act plainly referred to the case of a mistake in loca-
tion at the time when the entry was made. Where the parties 
supposed that the land entered was within the limits of the land 
grant, and where subsequently it is discovered that the lands 
were not within those limits, that a mistake had been made, 
and that the party had not obtained the lands which he thought 
he was obtaining by virtue of his entry, then the act of 1880 
applies.

“ Here no mistake whatever has been made. The lands were 
within the limits of the land grant at the time of the entry, and 
so remained for many years and up to the time of the act of 
forfeiture by Congress.”

The act of June 16, 1880, may, therefore, be put out of con-
sideration. By the act of June 15, however, the price of this 
tract was reduced from $2.50 to $1.25 per acre. The claimant 
paid the $2.50 without protest or question. He paid more 
than the law required him to pay. Can he recover the excess 
in this action in the Court of Claims ?

The question thus presented is one of difficulty. If the 
parties to the transaction were both private individuals, it would 
clearly be a case of voluntary payment, and the amount °'er" 
paid would not be recoverable. If, for instance, the owner o 
a large body of land placed certain prices on different tracts 
thereof, and his agent, dealing with a purchaser of one of those 
tracts, charged him more than the price fixed by the principa, 
the purchaser paying the extra price without protest, and t e 
principal accepting such payment, the transaction woul no 
thereafter be open to inquiry in the courts, and the pure aser
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could not recover the extra sum which he had paid to the agent. 
But it is insisted that the relations between the government 
and its purchaser are not like those between two individuals— 
that there is a constraining power in the government, a species 
of force or compulsion in its action, which makes the payment 
of money by one purchasing land from it through its officers a 
payment not voluntary but an exaction, and therefore enables 
the purchaser to recover any excess in the price.

We may not enter into any discussion of the mere equities 
of this transaction or the extent of the moral obligation resting 
on the government to repay a purchaser an excess in the price 
charged to and received from him. Our inquiry is limited to 
the question whether, in the statutes conferring jurisdiction on 
the Court of Claims, Congress has intended to acknowledge the 
liability of the government to every individual who has paid to 
any one of its officers a sum in excess of the legal charge for 
property or services and given to that court the power to ren-
der judgment against it for such excess.

The consequences of such a conclusion are far-reaching. The 
administrative affairs of the government are carried on by many 
thousands of officers. The fees for their services are generally 
prescribed. The sums which are to be paid for property ob-
tained from the government are in like manner fixed by statute. 
Can it be that every individual who pays for services rendered 
by any of the administrative officers of the government, or for 
property which he obtains through the action of such officers, 
may come into the Court of Claims, and have an inquiry whether 
he has paid more than the statutory fee or price, and if he has, 
obtain judgment for the excess? Suppose, for instance, the 
statutory fee for a certificate from a certain official is twenty- 
five cents, and a party applying for such certificate is charged 
and pays fifty cents, has Congress by its legislation in respect 
to the Court of Claims provided that he can go into that court 
and recover from the government the extra twenty-five cents ? 
t may be said that this is an extreme case, and that the fee is 

for the personal services of the officer; but under the present 
provisions of the statutes, generally speaking, all fees for the 
services of officers belong to the government, and are available
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only in payment so far as they go of their salaries. It may 
also be said that no one would go to the trouble of suing for 
such a trifle as twenty-five cents, but if there are 10,000 cases of 
that kind the aggregate is no inconsiderable sum. But whether 
the aggregate of these claims be large or small, the inquiry is 
fairly presented whether Congress by its legislation intended to 
commit to the courts a supervision of all the charges for services 
and all the prices for property which administrative officers col-
lect and receive, and empowered them to render judgment 
against the government in every case of excess therein. Of 
course, if such was its purpose the courts cannot decline jurisdic-
tion, and must act in compliance therewith. But before so hold-
ing it seems to us that that purpose should be clearly manifested, 
and that a doubt in respect thereto should be resolved in favor 
of the government.

By 24 Stat. 505, c. 359, § 1, jurisdiction is given to the Court 
of Claims over actions against the United States for—

“ All claims founded upon the Constitution of the United 
States or any law of Congress, except for pensions, or upon any 
regulation of an executive department, or upon any contract, 
expressed or implied, with the government of the United States, 
or for damages, liquidated or unliquidated, in cases not sound-
ing in tort.”

One contention is that there is an implied contract by the 
government to return to the payor any sum in excess of that 
which is legally due as the price of property, although the pay-
ment was made without any question, protest or notice.

No one can read the findings without recognizing that the 
transaction between the officials of the land office and the claim-
ant was at the time acceptable to both and without any com-
plaint on the part of the petitioner. Some stress is placed by 
counsel on the word “ required ” in the second finding, but we 
think that it means simply that the government officials charge 
him four hundred dollars. To that charge he made no objec-
tion. Take any case in which application is made to an ofiicia 
for services or for the purchase of property ; when he names 
the fee or the price the applicant ordinarily without question 
pays it. In a certain sense the applicant is required to pay;
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that is, the sum which, he pays is the sum demanded of him. 
It may be a rightful or a wrongful demand. When it is de-
manded it is required. If he pays without objection, notice or 
protest it is simply in response to the call upon him for the par-
ticular sum, and, as we have heretofore said, between individ-
uals it would be regarded as a voluntary payment.

Our attention has been called by counsel to certain opin-
ions of this court, and some expressions therein, disconnected 
from the facts, doubtless lend countenance to their contention. 
Those cases may be placed in two classes: First, those in which 
something was purchased from the government which the pur-
chaser wanted or must have; and, second, those in which some 
official of the government was called upon to return moneys he 
had received by virtue of his office. Suoift Company v. United 
States, 111 U. S. 22, is an illustration of the first class. In that case 
the Swift Company sued to recover certain commissions alleged 
to be due on the purchase of proprietary stamps under the in-
ternal revenue law. It appeared that the company had settled 
with the internal revenue department from time to time, and it 
was held that such settlements did not bar it from its right to 
recover, although in making the settlements in controversy there 
was at the times thereof no distinct objection, notice or protest. 
It was contended by the government that the matter was closed 
by the voluntary action of the parties, but this court decided 
otherwise, predicating its decision upon the fact that there had 
been long-continued rulings of the department in respect to the 
basis of settlement, and that among those who had theretofore 
made frequent protests was William II. Swift, who upon the 
organization of the claimant company became one of its large 
stockholders and treasurer. It was held that the company was 
not compelled—in view of these repeated rulings, and after pro- 
ests made by others engaged in the same business, including 

among the number one who was largely identified in interest 
with itself—to continue those protests at each settlement. In 
ot er words, the thought was that there was no magic in the 
mere formality of an objection at the time of each settlement;

at when it appeared that parties engaged in like business had 
presented the question to the department and frequently pro-
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tested against its rulings, and that among them was one who 
was largely instrumental in the organization of the company, 
one of its large stockholders and its treasurer, it was a work of 
supererogation to every time repeat the formal protest. But 
the very line of argument pursued by the court implied the fact 
that there must have been some action by the party paying, or 
those connected with it in business; that the attention of the 
department had been called to the matter again and again, its 
action protested against, and still it insisted upon the ruling 
which it had made. The claimant in the case was held to be 
so far identified with the parties who had made protests as to 
be entitled to avail itself of the benefit of such protests. The 
language found in the opinion as to the difference in the posi-
tion occupied by the government and a party dealing with it 
must be understood in connection with those facts. If taken 
otherwise, and in the broad sense which counsel desire, and as 
carrying with it the suggestion that there can be no voluntary 
payment in a dealing between the government and an individual 
in respect to the purchase of property from the government, 
we must decline to accede to it.

We quote from the opinion in that case, pages 27 and follow-
ing, that which shows the facts as understood by the court, and 
the language upon which the contention is here made:

“It appears that prior to June 30, 1866, the leading manu-
facturers of matches, among whom was William A. Swift, who, 
upon the organization of the claimant corporation in 1870, be-
came one of its largest stockholders and treasurer, made re-
peated protests to the officers of the Internal Revenue Bureau 
against its method of computing commissions for proprietary 
stamps sold to those who furnished their own dies and designs; 
although it did not appear that any one in behalf of the claim-
ant corporation ever, after its organization, made any such 
protest or objection, or any claim on account thereof, unti 
January 8, 1879. On that date the appellant caused a letter 
to be written to the commissioner, asserting its claim for t e 
amount, afterwards sued for, as due on account of commissions 
on stamps purchased. To this, on January 16, 1879, the com 
missioner replied, saying that the appellant had receive a



UNITED STATES v. EDMONDSTON. 507

Opinion of the Court.

commissions upon stamps to which it was entitled,(provided 
the method of computing commissions, which was inaugurated 
with the first issue of private die proprietary stamps and has 
been continued by each of my predecessors, is correct. I have 
heretofore decided to adhere to the long established practice of 
the office in this regard until there shall be some legislation or 
a judicial decision to change it.’ And the claim was, therefore, 
rejected.

“ From this statement it clearly appears that the Internal 
Revenue Bureau had at the beginning deliberately adopted the 
construction of the law, upon which it acted through its suc-
cessive commissioners, requiring all persons purchasing such 
proprietary stamps to receive their statutory commissions in 
stamps at their face value, instead of in money; that it regu-
lated all its forms, modes of business, receipts, accounts and re-
turns upon that interpretation of the law; that it refused on 
application, prior to 1866 and subsequently, to modify its deci-
sion; that all who dealt with it in purchasing these stamps 
were informed of its adherence to this ruling; and, finally, that 
conformity to it on their part was made a condition without 
which they would not be permitted to purchase stamps at all. 
This was in effect to say to appellant that unless it complied 
with the exaction it should not continue its business; for it 
could not continue its business without stamps and it could not 
purchase stamps except upon the terms prescribed by the Com-
missioner of Internal Revenue. The question is, whether the 
receipts, agreements, accounts and settlements made in pursu-
ance of that demand and necessity were voluntary in such sense 
as to preclude the appellant from subsequently insisting on its 
statutory right.

We cannot hesitate to answer that question in the negative, 
he parties were not on equal terms. The appellant had no 

choice. The only alternative was to submit to an illegal exac-
tion or discontinue its business. It was in.the power of the 
officers of the law, and could only do as they required. Money 
paid or other value parted with under such pressure has never 

een regarded as a voluntary act within the meaning of the 
maxim, Volenti non fit injuria”
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United States v. Lee, 106 U. S. 196, is not in point. The 
question there was as to the necessity of a tender on the day 
of sale in order to prevent the issue of a valid tax deed. The 
property was the Arlington estate, title to which was at the 
time in Mrs. Lee, and in respect thereto it was said (p. 204):

“ It is proper to observe that there was evidence, uncontra-
dicted, to show that Fendall appeared before the commission-
ers in due time and on the part of Mrs. Lee, in whom the title 
then was, offered to pay the taxes, interest and costs, and was 
told that the commissioners could receive the money from no 
one but the owner of the land in person.”

It also appeared that the commissioners had laid down a rule 
to the same effect, and the court held, under those circum-
stances, that no further tender was necessary, quoting the gen-
eral rule laid down in Hills n . Exchange Bank, 105 U. S. 319, 
as follows (p. 202):

“ It is a general rule that when the tender of performance of 
an act is necessary to the establishment of any right against 
another party, this tender or offer to perform is waived or 
becomes unnecessary when it is reasonably certain that the 
offer will be refused.”

Of course, this decision bears only remotely on what is or 
what is not a voluntary payment, and not at all upon the ques-
tion whether there be any right of recovery in case of a volun-
tary payment.

The Bank of the United States v. The Bank of Washington, 
6 Pet. 8, is even less in point. There it appeared that a judg-
ment had been rendered against the Bank of Washington; that 
it sued out a writ of error, and ultimately obtained a reversal 
of the judgment; but that before it sued out such writ of error, 
and while the judgment was in full force, it paid the amount 
thereof to one having in his possession an execution, notifying 
him at the same time that it intended to take proceedings to 
reverse the judgment. It was held that notwithstanding sue 
notice no recovery could be had by the Bank of Washington 
from the party who had the execution, he holding not as owner 
of the judgment but simply as agent to collect; that while upon 
reversal a recovery might be had from the judgment creditor, a
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payment to this third party created no cause of action against 
the party so receiving.

On the other hand, in La/mborn v. County Commissioners, 97 
U. S. 181, Lamborn, trustee for a land company, whose lands 
had been sold for taxes to the county of Dickinson, paid the 
amount of taxes to the county and took an assignment of the 
tax sale certificates. It was subsequently decided that the taxes 
were illegal, and thereupon he brought this action to recover 
the amount he had paid. When he made the payment and took 
the assignment he made no protest, and it was held that he 
could not recover, the payment having been voluntary, and 
made simply under a mistake of law. Many cases are cited in 
the opinion sustaining that proposition. To the same effect is 
Railroad Company v. Commissioners, 98 U. S. 541.

The other class of cases is illustrated by United States v. 
Lawson, 101 U. S. 164, and United States v. Ellsworth, 101U. S. 
170. In each of those cases it appeared that a collector had 
received certain fees, some of which he was entitled to retain, 
but all of which he paid into the United States Treasury upon 
the peremptory order of the Commissioner of Customs. This 
was held not to be a voluntary payment or sufficient to prevent 
a recovery of the moneys actually due him, the court saying, in 
the second of these cases (p. 173):

“ You will bear in mind, said the commissioner, that all moneys 
of every description, not received by warrant on the Treasury, 
must be actually deposited. Had he added, if you fail to com-
ply, the law will be enforced, his meaning could not be mis- 
understood, as the act of Congress provides that the gross amount 
of all moneys received from whatever source for the use of the 
United States, with an exception immaterial in this case, shall 
be paid by the officer or agent receiving the same into the 
Treasury at as early a day as practicable, without any abate-
ment, etc. Rev. Stat. sec. 3617.

“ Penalties are prescribed for noncompliance with that re-
quirement, as follows: Every officer or agent who neglects or 
refuses to comply with that provision shall be subject to be re-
moved from office and to forfeit any part or share of the moneys
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withheld, to which he might otherwise be entitled. 14 Stat. 
187; Rev. Stat. sec. 3619.

“ Viewed in the light of these penal provisions, the payments 
in question made under the peremptory order of the commis-
sioner cannot be regarded as voluntary in the sense that the 
party making them is thereby precluded from maintaining an 
action to recover back so much of the money paid as he was 
entitled to retain.”

On the other hand, in United States n . Wilson, 168 IT. S. 273, 
it appeared that a consul for the United States, in his regular 
accounts and settlements with the Secretary of the Treasury, 
charged himself with certain fees, received by him as consul, 
which he was not obliged to account for, and paid the same 
into the Treasury, retiring from office upon a final settlement 
without making any claim or protest concerning them, and it 
was held that he could not recover them, as they were volun-
tarily paid into the Treasury, the court saying (p. 276):

“ There is no pretence that he paid the fees into the Treasury 
to avoid a controversy with any department of the government, 
or that he ever made any objection or protest against the fees 
being charged to him as official fees. The Court of Claims so 
finds in substance. If a voluntary payment can be made to the 
government, it seems to us that this is such a case, and unless 
it be declared that the law of voluntary payments is not ap-
plicable to the case of a payment by an official to the govern-
ment, we think the payments made by the original claimant 
were voluntary. This is not a case of an order or direction 
for the payment of these moneys, given to Mr. Van Buren by 
the officers of the Treasury or State Departments; nor is it a 
case where the failure to pay the moneys might be regarded as 
a disobedience to the peremptory order of a superior officer, 
nor a payment under duress. The facts show nothing but a 
voluntary payment of money to the government without claim 
of any right to retain one penny of it.”

It is clear from these references that this court has distinc y 
and constantly recognized the doctrine that where there as 
been a voluntary payment of money, using that term in is 
customary legal sense, the money so paid cannot be recovere ,
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and also that that doctrine applies to cases in which one of the 
parties is the government, and that money thus voluntarily paid 
to the government cannot be recovered.

We now proceed to notice some special objections of counsel 
for the appellee. One is that the defence of voluntary payment 
made in this case is exceptional and opposed to the entire pol-
icy of the government. Yet confessedly in all customs cases 
protest is necessary—made so by express statute. Counsel re-
fer to Elliott v. Swartwout, 10 Pet. 137, 153, in which a reason 
for the necessity of protest was given as follows:

“To make the collector answerable, after he had paid over 
the money without any intimation having been given that the 
duty was not legally charged, cannot be sustained upon any 
sound principles of policy or of law. There can be no hardship 
in requiring the party to give notice to the collector that he 
considers the duty claimed illegal, and put him . on his guard by 
requiring him not to pay over the money. The collector would 
then be placed in a situation to claim an indemnity from the 
government. But if the party is entirely silent, and there is no 
intimation of an intention to seek a repayment of the money, 
there can be no ground upon which the collector can retain the 
money, or call upon the government to indemnify him against 
the suit.”

And upon that say:
“ It is evident that customs cases are a class by themselves, 

and that the reasons which make a protest absolutely neces-
sary in such cases have no application to other cases. The 
questions arising in the administration of the customs laws are 
so delicate, with such subtle shades of difference, that it is ab-
solutely necessary that the Treasury have notice when one of 
its rulings is to be disputed, in order that the evidence may be 
preserved. This necessity has crystallized into positive law, 
regulating the form and time for filing protests, and creating a 
separate jurisdiction for the trial of such causes apart from 
other claims against the government.”

But Elliott v. Swartwout was decided before there was a 
ourt of Claims, and the specific reason stated in the quotation 

would not apply to an action brought directly against the gov-
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ernment in such, court, and yet the necessity of protest is still 
affirmed by statute. So it cannot be said that the defence of 
voluntary payment is opposed to the entire policy of the gov-
ernment.

Passing from customs cases counsel refer to several instances 
in which the Interior Department has repaid money received 
under a mistake. Thus, in JT. F. Soto, 6 Pub. Land Dec. 383, 
Secretary Lamar ordered, in respect to a series of cases, a re-
turn of the excess of moneys charged and received by the local 
land officers and paid into the Treasury of the United States. 
An examination of that decision shows that it was made under 
the act of June 16, 1880, heretofore referred to, which, in sec-
tion 2, directed the repayment, and, in section 3, provided 
that—

“ The Secretary of the Interior is authorized to make the 
payments herein provided for, out of any money in the Treas-
ury not otherwise appropriated.”

So, Congress having directed a repayment under conditions 
named in the statute, and authorized the Secretary of the In-
terior to make that repayment, the Secretary simply enforced 
the mandate of Congress.

In re Thomas Kearney, 1 Pub. Land Dec. 29, is to the same 
effect. It may be that the Secretary of the Interior miscon-
strued the law of June 16, 1880, as seems probable from our 
decision in Uedbury v. United States, supra, but whether he 
did or no, his action was based upon that law. The same may 
be said of the case of Jacob A. Gilford, 8 Pub. Land Dec. 583.

In re Frank, A. White, 17 Pub. Land Dec. 339, a case of des-
ert land entry, is a decision that no repayment can be ordered 
in the absence of an express direction by Congress.

The case of Albert Kelson, 28 Pub. Land Dec. 248, referred 
to by counsel, is significant. In that case it was held that the 
repayment provisions of the act of June 16, 1880, did not au-
thorize the Secretary of the Interior to draw his warrant upon 
the Treasury for double minimum excess erroneously charged 
for lands reduced in price by section 3 of the act of June 15, 
1880, but that where the consideration received for the lan s 
was in the form of scrip, still in the custody of the Land Depart
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ment, the error might be corrected by that department by a 
return of scrip equal in amount to the excess. That means 
simply that when a sale has not been closed by the payment of 
the consideration into the Treasury of the United States, and 
while the transaction is in process of administration and the 
consideration is still in the hands of the department charged 
with the duty of making the sale, it can correct a mistake in 
the amount of the consideration received, and that it is not 
necessary to turn the entire amount into the Treasury and leave 
the party to some other remedy directly against the government. 
But it does not follow therefrom that when the consideration 
has been paid into the Treasury and the power of the Secretary 
of the Interior to make any correction has ceased, a claimant 
may ignore the question of a voluntary payment, and maintain 
an action to recover the excess.

The conclusion we draw from these cases (and no others in 
respect to the ruling of the land department are referred to) is 
different from that drawn by counsel. That Congress has power 
in all cases to waive the question of voluntary payment and pro-
vide that any mistake shall be corrected and any excess of pay-
ment refunded by the officer receiving it, or recovered by an 
action in the Court of Claims, is undoubted; that, as shown by 
these references, it has made provision in certain cases for a re-
funding by the department which has received the money is 
obvious; and provided for such refunding irrespective of the 
question of voluntary payment. Now, counsel would draw the 
inference that the question of voluntary payment has been 
waived by Congress in all cases of transactions between the 
government through its administrative officers and private indi-
viduals except in customs cases, and that if there be no specific 
provision for refunding by the department in which the mistake 

as occurred, the party may come into the Court of Claims and 
enforce his right to recover. Our conclusion is directly to the 
contrary, and that Congress, recognizing the rule of voluntary 
payment, believed that in certain instances it ought not to be 
en orced, and that the department which received money in ex-
cess of the legal charge or price should refund, and so legislated, 
ln en^ng to leave all other cases subject to express statutory 

vol . clxxxi —33
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requirement of protest or to the ordinary and well-established 
rule as to the effect of voluntary payment.

While the consequences of a construction are not conclusive, 
yet sometimes they are worthy of notice. If the jurisdiction 
of the Court of Claims is limited to cases in which the several 
departments have failed to recognize the direct mandates of 
Congress in respect to refunding, comparatively few cases will 
be brought into that court. It is to be assumed that the de-
partmental officers will recognize all legislation of Congress, 
and carry it into effect in accordance with its terms, and, there-
fore, the only matters for judicial cognizance will be questions 
arising as to alleged misconstruction by such officers of its com-
mand, and the only judgments rendered against the govern-
ment will be those in affirmance thereof; whereas, if the other 
construction is accepted, then, irrespective of any ruling by the 
department, without any mandate from Congress to refund, 
upon the mere fact of a supposed mistake in the fees charged 
or the price collected, although such fees or price were paid 
without question, the court will have jurisdiction of all actions 
to recover any alleged excess, and will be flooded with a multi-
tude thereof. We know that even now that court is loaded 
with a volume of cases, prophetic of long delay, and if the 
door is to be opened so that all charges made by the govern-
ment, through its officers, for fees or prices, irrespective of the 
question of voluntary payment, may be litigated therein, it is 
obvious that its docket will be so burdened that determination 
within ordinary limits of time cannot be expected.

Finally, we pass to a consideration of the question whether 
there is anything in the record to show that which is tanta-
mount to objection and protest. We have not pursued the 
order of argument followed by counsel in their brief, but that 
which seems to us most natural to develop the questions involved 
herein. As indicated in the opinion in Swift Co. v. United 
States, supra, there are cases in which the formality of a protest 
or objection is unnecessary; some things may be taken as equiv-
alent thereto or as sufficient in lieu thereof.

But we fail to see anything in the record which brings this 
case within the scope of that decision. It does not appear that
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there was any continued or even a single ruling of the land 
department to the effect that land situated as was this was 
subject to the price of $2.50 per acre, and, of course, if there 
had been no ruling to that effect there had been no objection 
or protest by any one. Nor is there anything to show that the 
$2.50 was paid on any supposition that it was an excessive 
charge, or paid simply for the purpose of protecting a property 
right which he had acquired. It is said that as he had already 
gone upon the land and made improvements, that he paid $400 
to protect his right to his settlement and improvements, and 
that he paid it because such price was exacted from him ; but 
there is nothing in the record to indicate that he did not go 
upon the land in the first instance supposing that the price was 
8400, or that he did not file his declaratory statement, make 
his settlement and improvements—all with the expectation of 
paying the sum which he did thereafter pay. Under those cir-
cumstances it cannot be said that he paid a sum which was 
exacted from him—not because he believed it was the proper 
charge, but because he felt that it was necessary to protect his 
rights. In short, and to sum it up in a word, so far as we can 
see from this record the transaction was purely voluntary on 
his part, and that while there was a mistake it was mutual and 
one of law—a mistake on his part not induced by any at-
tempt to deceive or misrepresentation by the government offi- 
cials. It is a case of a voluntary payment, and as such the 
claimant’s remedy is by appeal to the discretion of Congress 
and not by an action in the Court of Claims.

he judgment is reversed, and the case remanded with instruc-
tions to enter judgment for the Government.
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LOCKHART v. JOHNSON.

ERROR TO THE SUPREME COURT OF THE TERRITORY OF NEW MEXICO.

No. 147. Argued March 22,1901.—Decided May 13,1901.

Public lands belonging to the United States, for whose sale or other dispo-
sition Congress has made provision by general laws, are to be regarded 
as legally open for entry and sale under such laws, unless some particular 
lands have been withdrawn from sale by Congressional authority, or by 
an executive withdrawal under- such authority, either express or im-
plied.

Under the act establishing the Court of Private Land Claims, public lands 
belonging to the United States, though within the claimed limits of a 
Mexican grant, became open to entry and sale.

If the provisions of the laws of New Mexico, in force when this location was 
made, were not complied with, and another location is made before such 
work was done, the new location is a valid location.

In the courts of the United States in action of ejectment the strict legal 
title must prevail; and if the plaintiff have only equities, they must be 
presented on the equity side of the court.

Although the plaintiff has no right to maintain this action, he ought not to 
be embarrassed by a judgment here from pursuing any other remedy 
against the defendants, or either of them that he may be advised.

This  was an action of ejectment brought by plaintiff in error 
to recover certain mining property in the Territory of New 
Mexico. The declaration alleges that the plaintiff, on July 10, 
1893, was entitled to the possession of a certain mine, or de-
posit of mineral-bearing rock in place, situated in the Cochiti 
mining district, in the county of Bernalillo and Territory of 
New Mexico, and that while so in possession the defendants, on 
October 1, 1893, entered into and upon the premises and have 
ever since withheld the possession of the same from the plain-
tiff to his damage. All the defendants pleaded not guilty, 
while Pilkey added a further plea that he was not at the time 
of the commencement of the action in the possession of t e 
premises or any part thereof. The plaintiff demurred to t is 
second plea, and after argument the demurrer was overru e . 
The parties went to trial upon these pleadings, and after t e
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testimony had been taken the jury, under the instructions of 
the court, found a verdict for the defendants. The plaintiff 
appealed from the judgment entered upon the verdict to the 
Supreme Court of the Territory, where it was affirmed, and he 
thereupon sued out a writ of error from this court.

For the purpose of the trial the parties entered into the fol-
lowing stipulation:

“ It is stipulated and agreed by and between the plaintiff and 
defendants in the above-entitled cause that the premises in con-
troversy in this case are situated within the limits of private 
land claim reported as number 135 in the office of the surveyor 
general of the Territory of New Mexico, known as the Canada 
de Cochiti tract, as said claim was surveyed by the surveyor 
general, said survey having been made and approved by Clar-
ence Pullen, surveyor general, on the date of June 29, A. D. 1885.

“ It is further stipulated that said private land claim was 
never confirmed upon report of the surveyor general, but two 
petitions for the confirmation of the same were filed in the 
Court of Private Land Claims, one by Joel Parker Whitney, 
Jose Juan Lucero, Laurino Lucero, Juan Cristoval Lucero, Jose 
de Jesus Lucero, Juan Toedora Lucero, Jose Telesforo Lucero, 
Bernard S. Rodey, and Hannah Harris, being numbered 205 of 
the docket of the Court of Private Land Claims at Santa Fe, 
and filed March 2, 1893; and the other petition being filed by 
Manuel Hurtado and Jose Antonio Gallego on the 3d day of 
March, 1893, and that said petitions were consolidated in said 
cases heard, and decree of confirmation rendered by said court 
on the 29th day of September, A. D. 1894, a compared copy of 
which decree is attached to this stipulation.

It is further stipulated and agreed that the said premises 
in controversy in this case are not included within the boundaries 
or <said grant as confirmed by said decree.

It is further stipulated and agreed that an appeal was taken 
rom said decree by all of the said petitioners to the Supreme 
ourt of the United States, in which court said cause is now 

pen ing upon said appeal and undetermined, said appeal being 
«ed the 11th day of March, A. D. 1895.

t is further stipulated and agreed that the official printed
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copies of the reports of the surveyor-general to Congress upon 
said private land claim and all documents attached thereto may 
be used upon the trial of this cause to the same effect as if they 
were the original documents and archives on file in the surveyor 
general’s office, subject, however, to such objection as the parties 
may make upon other grounds.”

The plaintiff also showed upon the trial that he and one Ben-
jamin Johnson and the defendant Charles Pilkey on or about 
May 7, 1893, entered into an agreement at Albuquerque, New 
Mexico, by which they agreed to form a partnership for the 
purpose of discovering, locating and operating mining claims, 
Pilkey agreeing to prospect and locate such veins and lodes 
and places as he might discover, containing valuable ores or 
minerals, in the name and for the joint benefit of all the parties 
to the agreement, in the proportion of one third interest to 
himself and an undivided two thirds interest to the others. 
They were to furnish him with tools, etc., and to pay him for 
some portion of his labor upon the mines which he might dis-
cover. In pursuance of this agreement Pilkey started out and 
among others discovered, took possession of and assumed to 
locate the mine in question. It is claimed on the part of the 
plaintiff that Pilkey, after taking possession of and locating the 
mine, remained there from July 10, 1893, until some time in 
October of that year, when in connection with several other 
persons he entered into a conspiracy against his partners and 
pursuant thereto ceased to do any work on the mine and per-
mitted other persons (defendants herein) to take possession of 
it and make a relocation thereof, and that they have retained 
possession ever since.

Evidence was offered at the trial for the purpose of showing 
these last stated facts, which, under the objection of the de-
fendants, was ruled out and exceptions duly taken.

The defendants contended that the land in controversy was 
at all times subject to the mining laws of the United States, 
and that plaintiff did not comply with the provisions thereof or 
of the laws of New Mexico applicable thereto, and that w a 
ever right or title he ever had in the lands had expired an e
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come forfeited before the defendants took possession of the land 
and long before the commencement of this action.

Jfr. J. H. McGowan for plaintiff in error.

Jfr. William B. Childers for defendants in error.

Mr . Justice  Peckham , after making the above statement of 
facts, delivered the opinion of the court.

The first question to be determined in this case is one which 
arises out of the facts set forth in the stipulation between the 
parties, and that is, Did the lands which the plaintiff claims to 
recover belong at the time of the location in 1893 to the United 
States within the meaning of section 2319, Revised Statutes, 
which provides that “ all valuable mineral deposits in land be-
longing to the United States, both surveyed and unsurveyed, 
are hereby declared to be free and open to exploration and pur-
chase, and the lands in which they are found to occupation and 
purchase, by citizens of the United States,” etc. ?

At the time of the location the record shows the parties be-
lieved the land was government land and not within the limits 
of any Mexican grant. The stipulation shows, however, that 
the lands were in fact within the limits of the private land claim 
known as the Canada de Cochiti grant; that the grant was 
never confirmed by Congress upon the report of the surveyor 
general, and that two different sets of claimants under the grant 
had filed their petitions in the Court of Private Land Claims at 
Santa Fe, one on the 2d and the other on the 3d day of March, 
1893; that there was a decree of confirmation rendered by the 
court on September 29,1894, and in that decree of confirmation 
the lands were not included within the boundaries of the grant 
as confirmed by that decree. An appeal was taken therefrom 
by all the parties to the Supreme Court of the United States, 
where it was pending at the time the stipulation was entered 
into, the appeal being dated March 11, 1895.

It therefore appears that at the time of the discovery and loca-
tion of the lode in July, 1893, the Cochiti grant was before the
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Court of Private Land Claims for adjudication, and the question 
is whether by reason of that fact these lands were reserved from 
entry and were not subject to the mineral laws of the United 
States at that time. It will be noticed, that before the trial of 
this case the validity and extent of the Cochiti grant had been 
decided by the Court of Private Land Claims, and this land was 
thereby excluded from the limits of that grant. We know by 
our own records that the decree of the Court of Private Land 
Claims was affirmed in this court, in substance, in Whitney v. 
United States, decided in May, 1897. 167 U. S. 529. The con-
tention on the part of the plaintiff in error is that while the 
Cochiti claim was before the Court of Private Land Claims, and 
thereafter until its final determination by this court, no land 
within its claimed limits could be entered upon under the min-
ing laws of the United States, and if any such entry were in 
fact made it was illegal and void, and gave no rights under the 
mining laws to the parties so entering, and consequently plain-
tiff’s possession was not subject to forfeiture under those laws. 
In other words, that while the claim was sub judice all lands 
within its limits as claimed were withdrawn and reserved from 
entry under any of the laws pertaining to the sale or other dis-
position of the public lands of the United States, and that the 
plaintiff, being in possession, had the right to retain it as against 
defendants who entered without right or title, and were there-
fore mere trespassers.

Public lands belonging to the United States, for whose sale 
or other disposition Congress has made provision by its general 
laws, are to be regarded as legally open for entry and sale under 
such laws, unless some particular lands have been withdrawn 
from sale by Congressional authority or by an executive with-
drawal under such authority, either expressed or implied. Wo 
sey v. Chapman, 101U. S. 755, 769 ; Hewitt v. Schultz, 180 U. S. 
139. We must, therefore, refer to the action of Congress to 
discover whether lands which in fact were public lands of t e 
United States were reserved from sale or other disposition un er 
its public laws because they were included within the claime 
limits but in fact were not within the actual limits of a gran 
by the Spanish or Mexican authorities' before the cession o t e
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territory by Mexico to the United States by the treaty of Gua-
dalupe Hidalgo of February 2,1848. 9 Stat. 922. The eighth 
and ninth articles of that treaty provide that the property of 
every kind belonging to Mexicans in the ceded territory should 
be respected by the government of the United States and their 
title recognized.

By the act of July 22, 1854, c. 103, 10 Stat. 308, Congress 
established the office of surveyor general of the Territory of 
New Mexico, and in the eighth section of that statute it was 
made the duty of that officer, under instructions from the Sec-
retary of the Interior, to ascertain the origin, nature, character 
and extent of all claims to lands under the laws, usages and 
customs of Spain and Mexico. He was to make a full report 
of all such claims as originated before the cession of the terri-
tory to the United States by the treaty above mentioned, with 
his decision as to the validity or invalidity of each. This report 
was to be laid before Congress for such action thereon as it 
might deem just and proper, “ and, until the final action of 
Congress on such claims, all lands covered thereby shall be re-
served from sale or other disposal by the government, and shall 
not be subject to the donations granted by the previous provi-
sions of this act.”

The Cochiti grant came before the surveyor general pursu-
ant to the provisions of the act of 1854, and therefore by the 
terms of that portion of section eight, just quoted, the lands 
were reserved from sale or other disposal by the government 
until final action by Congress thereon. Up to March 3, 1891, 

ongress had taken no action in regard to this grant and on 
that day it passed the act establishing the Court of Private 

and Claims, 26 Stat. 854, c. 539; and by its fifteenth section 
^engross in terms repealed the eighth section of the act of 1854, 

and all acts amendatory or in extension thereof, or supple-
mentary thereto, and all acts or parts of acts inconsistent with 

e provisions of this act.” By this repeal, lands which were 
m tact public lands belonging to the United States, although 
W1 m the claimed limits of a Mexican grant, became open to 

and sale under the laws of the United States, unless, as 
s e contention of plaintiff, such lands were reserved from
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entry and sale or other disposition by the United States, by 
reason of the provisions of the treaty with Mexico. We see 
nothing in the terms of that treaty, either in the eighth or 
ninth article, that could be construed as a withdrawal of lands 
which in fact were the public lands of the United States, al-
though contained within the claimed limits of some Mexican 
grant made prior to the cession to the United States. The 
mere fact that lands were claimed under a Mexican grant, when 
such grant did not in truth cover them, would not by virtue of 
any language used in the treaty operate to reserve such lands 
from entry and sale.

We are aware that the land department has in some cases 
taken a different view of this subject. In the Tumacacori and 
Calabazas grant, 16 L. D. 408, 423, the Secretary held that the 
act of 1891, creating the court of Private Land Claims, did not 
by its fifteenth section, “ either by expression or necessary im-
plication, revoke or annul the statutory reservations in force at 
the time of its passage.”

And in the Joseph Farr claim, 24 L. D. 1, the Secretary held 
that by the terms of the treaties between the United States and 
the Republic of Mexico all lands embraced within the Mexican 
and Spanish grants were placed in a state of reservation for the 
ascertainment of the rights claimed under said grants, and that 
the act of March 3, 1891, continued that reservation in force, 
and that it would remain so until final action is taken on the 
respective claims or grants affected thereby.

We cannot agree with these decisions. In the last case the 
Secretary held, in opposition to the views expressed by his pred-
ecessor in the earlier case, that the lands were not reserved by 
virtue of the statutory reservation under the act of 1854, because 
that section was repealed by the fifteenth section of the act o 
1891 without any qualification, and the repeal went to the en-
tire section; but he held that, “ Whatever may have been the 
purpose of Congress in making said reservation, it is clear t a 
all lands embraced within the claimed limits of grants made y 
Mexico or Spain prior to said treaty were in a state of reserva 
tion under the terms of the treaty itself, independent o any 
reservation that might be made after such treaty was duly ra i
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fled. It follows that the repeal of the section of the statute 
containing the reservation would not have the effect of releasing 
lands reserved under treaty obligations from such reservation.”

As we have already stated, there are no words in the treaty 
with Mexico expressly withdrawing from sale all lands within 
the claimed limits of a Mexican grant, and we do not think there 
is any language in the treaty which implies a reservation of 
that kind. Whatever reservation there is must be looked for 
in the statutes of the United States, and we are of opinion that 
there is no such reservation and has been none since the repeal 
of the eighth section of the act of 1854.

In Stoddard v. Chambers, 2 How. 284, the action was eject-
ment for lands in Missouri, the defendant claimed title under 
a New Madrid certificate permitting location upon the public 
lands which had been authorized to be sold under an act of Con-
gress, approved February 15,1811, by which the President was 
authorized to sell public lands in the Territory of Louisiana, with 
a proviso that “ till after the decision of Congress thereon no 
tract shall be offered for sale the claim to which has been in 
due time, and according to law, presented to the recorder of 
land titles in the district of Louisiana, and filed in his office, for 
the purpose of being investigated by the commissioners ap-
pointed for ascertaining the rights of persons claiming lands in 
the Territory of Louisiana.”

From the time of the passage of that act up to May 26,1829, 
it was not questioned that all lands claimed under French or 
Spanish title were reserved from sale by acts of Congress. On 
May 26,1829, this reservation ceased until it was revived by 
the act of July 9,1832, and was continued from that time until 
t e act of 1836. The defendant’s patent was issued on July 16, 
1832 after the time when the reservation was revived by the 
act of July 9,1832. In speaking of the location under his New 
« cer^®cate by the defendant, the court said (at p. 318): 

is location was made on lands not liable to be thus appro-
priated, but expressly reserved; and this was the case when 

is patent was issued. Had the entry been made, or the pat-
en issued, after the 26th of May, 1829, when the reservation 
ceased, and before it was revived by the act of 1832, the title
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of the defendant could not be contested. But at no other in-
terval of time, from the location of Bell, until its confirmation 
in 1836, was the land claimed by him.liable to be appropriated 
in satisfaction of a New Madrid certificate.”

So in that case it appears that unless there were a reservation 
of the land by Congressional action, it was not reserved in any 
other way, and that during the interval of three years, when 
the reservation by the act of Congress was not in operation, an 
entry made during that time would have been valid, and the 
title of the defendant thereunder could not have been contested.

Mineral lands are not supposed to have been granted under 
ordinary Mexican grants of lands, and the act of 1891 provides 
that minerals do not pass by such grants, unless the grant claimed 
to effect the donation or sale of such mines or minerals to the 
grantee, or unless such grantee became otherwise entitled there-
to in law or in equity; the mines and minerals remaining the 
property of the United States, with the right of working the 
same, but no mine was to be worked or any property confirmed 
under the act of 1891 without the consent of the owner of such 
property, until specially authorized thereto by an act of Con-
gress thereafter to be passed. (Section 13, subdivision third, 
act of 1891.) This provision makes it still plainer that, so far 
as regards mineral lands, there was no intention after the pas-
sage of the act of 1891 that they should be reserved by a mere 
claim in a Mexican grant of ordinary land.

Nor does the claim that the Cochiti grant was sub judice at 
the time of the location of these lands affect their status as 
public lands belonging to the United States. They were not, 
in fact, within the limits of the grant.

The case of A-stiazaran v. Santa Rita Land do Alining Com-
pany, 148 U. S. 80, is not in point. In that case it was held that 
a private claim to land in Arizona, under a Mexican grant which 
had been reported to Congress by the surveyor general of the 
territory, could not, before Congress had acted on the report, e 
contested in the courts of justices. It was stated (p. 83) that, 
“ The case is one of those, jurisdiction of which has been com 
mitted to a particular tribunal, and which cannot, therefore 

. at least, while proceedings are pending before that tribuna e
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taken up and decided by any other.” The court further said 
that Congress having constituted itself the tribunal to finally 
determine upon the report and recommendation of the surveyor 
general whether the claim was valid or invalid, the proceedings 
were pending until Congress acted, and while they were pend-
ing the question of the title of the petitioner could not be con-
tested in the ordinary courts of justice. This is no such case. 
There was no contest in any other court by which the validity 
or extent of the grant pending for decision in the Court of 
Private Land Claims could in any way be affected. No court 
of justice had been appealed to for any such purpose. The 
question was simply whether the land was public land open to 
entry under the laws of the United States, and this was a ques-
tion which parties might decide at the peril of having their acts 
rendered of no avail if the decision of the Court of Private Land 
Claims included those lands in the grant then before it.

Nor does the case of Newhall v. Sanger, 92 U. S. 761, apply. 
In that case it was held that lands within the boundaries of an 
alleged Mexican or Spanish grant which was sub judice at the 
time the Secretary of the Interior ordered a withdrawal of lands 
along the route of the railroad, were not embraced in the Con-
gressional grant to the company. The decision went upon the 
ground that the legislation of Congress had been so shaped that 
no title could be initiated under the laws of the United States 
to lands covered by a Spanish or Mexican claim until it was 
barred by lapse of time or rejected. The act of March 3,1851, 
9 Stat. 631, 633, sec. 13, which provides for the presentation 
of claims under Mexican grants in California to the commission 
established by the act, was referred to by the court, and it was 
held that by reason of its provisions the lands were not public 
ands under the laws of the United States until the claims thereto 
ad been either barred by lapse of time or rejected. The sixth 

section of the act of 1853, March 3, 10 Stat. 244, 246, was also 
re erred to as expressly excepting all lands claimed under any 
oreign grant or title. There was no such legislation existing 

in regard to New Mexico at the time of the location of this 
niming claim, July, 1893. The lands were in fact and have 

een since their cession to this country public lands of the
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United States, although during the period between the passage 
of the act of 1854 and that of 1891 they were not open for sale 
or other disposition while the claims to such lands were unde-
termined.

Being public land and since 1891 open to location under the 
mining laws of the United States, it is further contended on the 
part of defendants that the location of the claim made by Pil- 
key on July 10,1893, in behalf of himself and his two partners, 
Lockhart the plaintiff herein and Johnson, became forfeited by 
reason of noncompliance with the mining statutes of the United 
States and also the Territory of New Mexico, and that while 
such failure to comply with the statutes continued, peaceable 
possession of the land was taken and a relocation made by the 
defendants, and whatever rights the plaintiff ever had under 
the first location were thereby cut off.

The laws of New Mexico in force at the time when this loca-
tion was made provide that a person desiring to locate a mining 
claim must distinctly mark the location on the ground so that 
its boundaries may be readily traced, and must post in some 
conspicuous place on the ground a notice in writing stating the 
names of the locators, their intention to locate the claim, giving 
a description thereof by reference to some natural object or 
permanent monument so as to identify it, and must also within 
three months after such posting cause a copy of the notice to 
be recorded in the office of the recorder of the county in which 
the notice is posted. The locator must also within ninety days 
from the date of taking possession of the claim sink a discovery 
shaft upon the claim to a depth of at least ten feet from the 
lowest part of the rim of such shaft at the surface, exposing 
mineral in place, or he shall drive a tunnel, adit or open cut 
upon such claim at least ten feet below the surface exposing 
mineral in place. By the provisions of the act of 1889 the sur-
face boundaries of all mining claims located must also be marke 
by four substantial posts, or four substantial monuments o 
stone set at each corner of the claim, and which posts or*monu 
ments must be plainly marked so as to indicate the direction 
of the claim from each monument or post. Sec. 2286, Com pi 
Laws of N. M. 1897; secs. 1 and 2, chap. 25, Laws N. M. 1889.
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There is no pretence in the evidence that these things were 
done other than the posting of a notice upon a pile of rocks at 
some point within the claim. No work was done, no monu-
ments or posts set, no discovery shaft sunk, nor any tunnel, 
adit or open cut driven, as provided by law. It also appears 
that some time about the last of September or the early part 
of October, 1893, Pilkey, who was the only one of the part-
ners who went to the land and stayed near it at any time, left 
the neighborhood with his wife and came to Albuquerque and 
remained there until November, 1893, and that while he was 
absent and no one in possession of the land, and on or about 
October 23, 1893, four of the original defendants, Fagaly, 
Walker, Leeds and Johnson, located this claim and peaceably 
entered upon and took possession of it.

If the statutes are not complied with by doing the work as 
therein provided, and another locates before such work is done, 
it is a valid location. Faxon v. Barnard, 4 Fed. Rep. 702; Belk

Meagher, 104 U. S. 279, 282.
It is undisputed that the requisite amount of work was not 

done by the first locator, nor is there any dispute that he left 
the mine, certainly early in October, 1893, and that there was 
no one in possession of the land on the 23d of October, 1893, 
when the above-named defendants entered upon the land, 
peaceably took possession thereof and made their location, and 
that in such location Pilkey did not join, and his name was ab-
sent from the notice, and he was not present when possession 
was taken by the other defendants.

These undisputed facts are shown by the record, and upon 
such evidence the court directed a verdict for the defendants.

e Supreme Court of the Territory has affirmed the judgment 
entered upon this verdict, on the ground that the land was pub-
ic and of the United States and open to location under the min- 
era laws thereof; that the failure of the original locator to 
comp y with the terms of the statutes of the United States and 
°p ew Mexico by doing the work therein prescribed forfeited 
a is rights under such location, and the peaceable location and 
possession by others while such failure continued were valid, and 

ep amtifif therefore showed no legal title to the mine, and con-
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sequently could not recover in this action. Upon the facts thus 
stated we think the Supreme Court was right.

In the course of the trial, however, while the cause was with 
the plaintiff, he offered to show certain other and further facts 
which he claimed entitled him to recover the lands as against 
all the defendants. The defendants objected to the evidence 
so offered on the ground that it was inadmissible and immate-
rial in this action, and the objection was sustained and the plain-
tiff duly excepted.

The facts which the plaintiff sought to prove are briefly 
these: After Pilkey and the plaintiff and Johnson had entered 
into their agreement, and while Pilkey was, pursuant to its pro-
visions, engaged in prospecting, he discovered the mine in ques-
tion and located it in the name of himself and his partners, and 
thereafter and before the expiration of the ninety days in which 
to do the necessary7 work on the claim he and the other defend-
ants conspired together, and agreed that he should do no work 
on the mine within the statutory time, and after the expiration 
of that time and a forfeiture had been incurred by a failure to 
comply with the statutes the other parties defendant should re-
locate the mine, comply with the laws in regard to doing the 
work upon it and thereby obtain the ownership thereof, and 
that pursuant to such conspiracy7 he did neglect to do the nec-
essary work within the statutory time, the defendants relocated 
the mine, entered into the possession thereof and did the neces-
sary work thereon and have remained in possession ever since. 
The plaintiff, therefore, claims that Pilkey, being one of the 
conspirators with the other defendants and also a copartner of 
plaintiff, could not be a party to a hostile relocation of the mine, 
and that any such relocation by others, under an agreement with 
him, was illegal, and gave no right or title to defendants, and 
that the prior possession of plaintiff, through his copartner, 
continued in law, and, as against the defendants, such posses-
sion gave plaintiff a good title, they being on account of their 
fraud mere trespassers upon the land.

Much of the testimony thus given is denied on the part o 
Pilkey, but as all of it was rejected by the court we must assume 
its truth for the purpose of determining the case.
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It is clear that the statutes providing for a location of mining 
lands were not complied with by Lockhart or his partners. 
There is no dispute on that subject. When peaceable possession 
of the mine which Pilkey had abandoned was taken and the 
relocation was made by the defendants Fagaly, Walker,. Leeds 
and Johnson, and in their own names, whatever legal title to 
the mine the plaintiff Lockhart had by virtue of the prior loca-
tion by defendant Pilkey was cut off. The plaintiff has now 
brought this purely legal action of ejectment, and must recover 
upon the strength of his legal title, or not at all. It is undis-
puted that whatever possession Pilkey had ever taken of the 
land in question had been in fact abandoned by him as early as 
the first of October, 1893. Lockhart had never had any other 
than constructive possession of the land based upon the alleged 
actual possession of his copartner, and when the latter aban-
doned such actual possession, left the mine and came to Albu-
querque, the constructive possession of plaintiff ceased at the 
same moment. When the four defendants who took possession 
of and relocated the mine went on the land on October 23,1893, 
they found it vacant, and when they took peaceable possession 
of the vacant land before any resumption of work upon the 
claim by plaintiff or in his behalf, the latter’s legal title, what-
ever it had been, ceased. It is not a case, therefore, of a prior 
possession under color of law or title being sufficient as against 
an ouster by a mere trespasser. There has been no ouster, but 
on the contrary a complete abandonment of possession. What-
ever may be the equities of the plaintiff, in regard to this land 
as against the defendants, he has certainly no legal title to the 
mine or any part thereof, and in this purely legal action he must 
fail.

In the courts of the United States in an action of ejectment 
the strict legal title must prevail, and if the plaintiff have only 
equities they must be presented and considered on the equity 
side of the court. Foster n . Kora, 98 U. S. 425, 428 ; Johnson 
v. Christian, 128 U. S. 374, 382. The law of New Mexico is to 

e same effect. Compiled Laws of N. M. sec. 3160, and follow- 
mg sections.

Whatever the rights of the plaintiff may be, (and as to what 
vol . olx xxi —34
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they are we express no opinion,) it is clear that on this record 
he cannot maintain an action of ejectment. If he have rights 
as a copartner or cotenant with Pilkey, and he claims that the 
acts of the latter inure to his benefit in any way, his rights 
under such circumstances can be enforced in equity. Turner v. 
Sawyer, 150 U. S. 578, 586.

In relation to mining, it has been held that the remedy in 
the case of a claim in the nature of that which the plaintiff 
herein sets up, is against the copartner or cotenant, by an action 
for a breach of his contract or to establish and enforce a trust 
in the claim as relocated against the parties relocating. Saun-
ders v. Mackay, 5 Montana, 523; Doherty n . Morris, 11 Colorado, 
12.

In this case it will be seen that the relocation on behalf of 
some of the defendants did not contain Pilkey’s name, and 
hence he never had any legal title under that location. He de-
nies that he had any interest in the mine under the relocation, 
and asserts that it was not made in his interest or for his benefit. 
Although the plaintiff has no right to maintain this action, yet 
he ought not to be embarrassed by a judgment here from pur-
suing any other remedy against the defendants or either of them 
that he may be advised ; and in order to avoid any complication 
of that nature which possibly might result from an absolute af-
firmance of the judgment of the Supreme Court of the Territory, 
we modify the terms of that judgment by providing that it is 
entered without prejudice to the enforcement by other remedies, 
of the rights, if any, which the plaintiff may have against the 
parties defendant or either of them, and, as so modified, such 
judgment is

Affirmed.
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WELLS v. SAVANNAH.

ERROR TO THE SUPREME COURT OF THE STATE OF GEORGIA.

No. 222. Argued April 9,1901.—Decided May 13,1901.

Payment of taxes on account of property otherwise liable to taxation can 
only be avoided by clear proof of a valid contract of exemption from such 
payment.

The validity of such a contract presupposes a good consideration therefor. 
In this case the ordinances exempting from taxation were only exemptions 

for the year in which the ordinance was passed; and the same rule ap-
plies to all the exempting ordinances.

The views of the Supreme Court of Georgia in this case are sustained by 
this court.

The  plaintiffs in error commenced this proceeding in the su-
perior court of the State of Georgia, Chatham County, against 
the mayor, etc., of the city of Savannah and its city marshal, 
to enjoin the collection of taxes upon certain real estate in that 
city, of which they claim to be lessees from the city, and 
they allege that the taxes assessed upon such real estate are il-
legal ; they, also seek to recover from the city the amount of 
taxes theretofore paid by them on such real estate, under pro-
test. The trial of the case resulted in a judgment for the city, 
which was, on appeal to the Supreme Court of the State, af-
firmed, and the plaintiffs have brought the case here on writ 
of error.

They claim that the levying and collection of the taxes re-
erred to, under an ordinance of the city providing therefor, 

passed in 1878, constitute an impairment of the obligations of 
a contract between the city and the predecessors in title of the 
p aintiffs in error, made at the time the real estate was pur- 
c ased, by which contract it was agreed that on the payment 
o a certain annual sum, called “ ground rent,” to the city by 

e holders of the real estate, it was to be forever exempt from 
all city taxation.

Upon the trial of the action these facts appeared: Prior to
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1790 the city of Savannah owned certain lots which were called 
“ common lots,” and on September 28 of that year the common 
council passed an ordinance for disposing of a portion of them. 
Each lot, by the provisions of the ordinance, was to be valued 
by the city, and then put up for sale at public outcry, and the 
highest bidder, over and including the original valuation, was 
to have the lot, and if he chose to pay the whole amount of his 
bid in cash he was to have a deed conveying it to him in fee 
simple, or he might, instead of making the whole cash pay-
ment, agree with the city to pay in cash the balance of his bid 
over the valuation, called the increase money, and also to pay 
a ground rent of five per centum upon the amount of the valu-
ation, payable quarterly, and in that event the lot might be re-
tained in his hands or in the hands of his heirs and assigns for-
ever on payment of such ground rent. The ordinance further 
provided that at any time thereafter the purchaser or his heirs 
or assigns should have the power to pay the original valuation 
money, with what rent might be due up to that time, in full 
discharge and extinguishment of the ground rent, and he or 
they should thereupon be entitled to the land in fee simple. 
The city was also to give a deed by way of bargain and sale to 
each purchaser of lots which should vest an absolute or con-
ditional estate in the purchaser, according to the circumstances; 
that is to say, an absolute one if the valuation and increase 
money should be paid down, or a conditional one if the valuation 
money should not be paid down, but which should become ab-
solute if and when the valuation money should at any future 
time be paid into the treasury, which payment should be ac-
knowledged by the mayor and a majority of the aidermen, 
under the seal of the city and attested by the city treasurer, to 
be endorsed on the deed. The ordinance continued:

“ And the said conditional estates shall amount to this, t a 
the use and occupation of the premises are forever secure to 
the purchaser and others claiming under him or her on paymen 
of the ground rent, but on failure therein for the space o 
fifteen days after the same shall become due the said premises 
are to revert to the corporation, who shall immediate y t ere 
after possess the power of reentry, and having by means
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their proper officers exercised such power and given a notice 
thereof in writing posted on the premises, the lot or lots so 
entered upon, with all improvements thereon, are to be con-
sidered at the expiration of ten days thereafter as absolutely 
revested in the corporation, and the conditional estate therein 
determined, to all intents and purposes, as fully as if the same 
had not been bargained for or purchased, any sale or incum-
brance or other act, made or suffered by the purchaser or pur-
chasers or others under him, her or them, to the contrary thereof 
in anywise notwithstanding.”

Pursuant to such ordinance the lands were sold and the pur-
chasers of many of the lots elected to hold their purchases on 
ground rent payable quarterly, as stated in the ordinance. 
Deeds were thereupon executed on the part of the city and 
also were signed by the respective purchasers. Lands have 
been sold from time to time under ordinances of substantially 
the same character and containing language in substance the 
same up to 1872, since which time conditional sales have been 
abandoned.

The deeds contained a provision that “In consideration of 
the rent to be paid, and of the several covenants and agree-
ments to be performed, (mayor and aidermen,) have bargained 
and sold, and by these presents do bargain and sell, unto the 
said---------------- all that lot of land (describing it) . . .
unto the said----------------- executors, administrators and as-
signs, forever, on this express condition. Nevertheless, that 

—————— the said--------------- executors, and adminis-
trators and assigns,” shall pay rent as covenanted; and “ in 
case of failure herein for the space of twenty days after any of 
the said quarterly payments shall become due, that then the 
said lot and premises shall revert to the corporation of the said 
city, who shall immediately thereafter possess the power of re-
entry ; and having, by means of their proper officers, exercised 
such power, and given a notice thereof in writing, posted on 
t e premises, the said lot, with all improvements thereon, shall 

e considered, at the expiration of ten days thereafter, as ab- 
so utely revested in the corporation, and the estate by these 
presents created determined to all intents and purposes as fully
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as if the same had not been bargained for or purchased; any 
sale or incumbrance, or other act made or suffered by the said 
----------------- executors, administrators or assigns, or others 
under him or them, to the contrary thereof in anywise notwith-
standing.”

The purchaser also covenanted to pay the annual rent, and 
that in case of failure the city should have the lawful right of 
reentry as already provided for.

The deed also contained the following provision:
“ And it is hereby declared to be the true intent and mean-

ing of these presents, and all parties to the same, that, on pay-
ment of the said ground rent, at the times and after the manner 
hereinbefore directed, the said----------------- heirs, executors,
administrators and assigns, shall and may from time to time, 
and at all times hereafter, peaceably and quietly have, hold, 
use, occupy, possess and enjoy the said lot and premises, and 
receive and take the rents, issues and profits thereof, and of 
every part thereof, to-------- and--------- own use, absolutely,
without the let, suit, trouble, eviction or denial of the said cor-
poration or of any person whatsoever acting under them or by 
virtue of their authority, subject only to such assessments and 
burthens as shall be in common with other lotholders in the 
said city.”

It was also provided in the deed that the purchaser, his heirs, 
executors or administrators or assigns, might at any time pay 
into the city treasury the valuation money and the rent then 
due, in full discharge and extinguishment of such rent, and in 
that case there should be an acknowledgment of such payment 
under the seal of the city, signed by the mayor and a majority 
of the aidermen and attested by the city clerk, and indorsed 
on the deed, “ which shall then and from thenceforth vest an 
absolute estate, in fee simple, of and in the said lot and prem-
ises, in the said----------------- heirs and assigns to — aI1^
their only proper use and behoof forever.” It is admitted that 
the same character of deed has been executed for lots sol 
under other sales since 1790.

Extracts from the minutes of the proceedings of the common 
council of the city, in regard to meetings of that body in 179
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and thereafter, were put in evidence, from which it appeared 
that the ordinance for the sale of these lots was induced by 
the fact that the expenses of the city government were more 
than its revenues, and these sales were provided for in the hope 
that the condition of the city’s finances might thereby be im-
proved. There was also put in evidence a notice of sale of lots, 
advertised in The Georgia Gazette of June 13, 1799, in which 
were specified the terms contained in the ordinance for the 
sale of the lots, and the advertisement contained the statement 
that the “purchasers are at liberty to take a lease to him or 
her or his heirs and assigns forever of the lots so purchased, at 
a ground rent of five per cent on the valuation,” etc.

An ordinance for laying off into city lots what was called 
the “ Springfield Plantation,” and providing for the sale of the 
same, passed in the year 1851, was also put in evidence, which 
contained substantially the same plan as that provided for in 
the ordinance of September 28, 1790, except that the condi-
tional sale was to be for twenty-four years only. Although 
the lots mentioned in the petition of the plaintiffs in error in 
this case are not situated within the Springfield Plantation, the 
ordinance and the deed thereunder regarding those lots were 
put in evidence for the purpose of comparison with the ordi-
nance of 1790, and the deeds executed thereunder, in order to 
show that the same language, except as to the term, was used 
in the instrument which granted a lease for but twenty-four 
years as was used in the other granting a perpetual term. 
There were also ordinances of February 27 and July 31, 1851, 
put in evidence, the former of which permitted one of two or 
more tenants in common or joint tenants to pay his proportion 
of the purchase money, and, upon such payment, he should re-
ceive a deed in fee, and any lessee of a city lot might, on appli-
cation, have it divided into two or more parts and receive a 
ease for the same; and the other ordinance provided for in-

creasing the depth of certain lots, at an increased rent therefor, 
payable at the same time that the regular ground rents on these 
lots fell due.

report of the mayor in 1854, to the common council, was 
pu in evidence, in which was a statement of the resources of
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the city of Savannah, among which were designated 643 lots 
in 22 wards “ under lease; ” also two reports of the mayor, the 
one on October 31, 1855, and the other a year later, both con-
taining similar statements as to the number of lots belonging 
to the city, which were “ under lease,” and similar reports from 
and including 1857, up to and including 1877, with the excep-
tion of the years 1864 and 1865, when no report was made by 
the mayors of the city. This class of evidence was offered for 
the purpose of showing that the title conveyed to the purchas-
ers was under a lease, and that it was not a conditional estate 
subject to be terminated by a breach of a condition subsequent, 
and that the city recognized the conveyance as a lease and not 
in truth as a conditional estate.

On April 7, 1806, an ordinance was passed by the city coun-
cil for raising a fund for the support of a “ watch ” in the city, 
which provided that a tax should be levied on property therein, 
“ including all lots held by lease from the corporation,” but on 
November 24, 1806, an ordinance was passed providing “ that 
so much of the first section of the aforesaid ordinance as im-
poses a tax on lots held by lease from the corporation . . . 
be and the same is hereby repealed.”

It was admitted that every annual tax ordinance to raise 
revenue for the city passed by the mayor and aidermen from 
the above date, November 24, 1806, up to and including the 
ordinance of January 22, 1857, used the words “excepting lots 
held by lease from the corporation.” On December 11,1857, 
the tax ordinance provided as follows:

“ Sec . 4. The following real property shall be exempt from 
taxation, to wit: each lot of land held at the time of the pas-
sage of this ordinance upon the payment of ground rent to the 
mayor and aidermen, of the class commonly called city lots.

The annual report of the mayor for the year 1871 was also 
put in evidence, in w’hich the following language occurs: It 
is not known to the foreign public that a very large part of the 
real estate in the city consists of lots sold on condition of the 
payment of ground rent, and are, therefore, not the subject o 
taxation, and are not included in the assessments.” „

It was also admitted that lots known as “ ground rent lots
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were never in fact assessed for taxation from 1790 until some 
time after the passage of the ordinance of May 29,1878, and 
that those lots were omitted from the assessment books made 
in 1807 and every year thereafter down to the assessment book 
made out in the year 1878, and that in fact no city taxes were 
ever levied on them until after the resolution of the common 
council of November 17, 1889, under which they have been for 
the first time assessed for city taxation for the year 1890.

It was also admitted that no taxes were in fact assessed or 
levied under the ordinance of April 7, 1806, above mentioned. 
The holders of these city lots have always paid state and county 
taxes and street improvements and assessments for sidewalks 
and all other assessments and burdens common to lot owners in 
the said city, except city taxes. A report of the finance com-
mittee made in 1872, and signed by the chairman, was also put 
in evidence, in which it was stated as follows:

11 The reason why city lots are not taxed beyond the ground 
rent is that the city is understood to have bound itself not to 
tax them.

“The ordinance of 1790, which was the first to provide for 
the sale of lots on these terms, contains a stipulation that the 
purchaser of such a lot, and all claiming under him, shall have 
the use, etc., upon paying the ground rent. This ordinance has 
been followed either in terms or substance by all succeeding 
ordinances providing for such sale.

“ It is of no moment that the stipulation does not appear in 
the deeds; the ordinances contain the real terms of the con-
tracts and control the deeds whenever the latter depart from 
them or conflict with them. And as the city has never taxed 
such lots, it is difficult to resist the conclusion that such was the 
design when the ordinance of 1790 was framed.”

The ordinance of May 29, 1878, provided that—
Every person and corporation owning real property in said 

city, including improvements, shall pay a tax upon said prop-
erty of two and one half per centum of the value thereof, in-
cluding ground-rent lots, except on such property as may be 
exempt from taxation under the laws of this State.”
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The city is given full power of taxation by state legislation. 
Code of 1863, sec. 4756; Code of 1882, sec. 4847.

Oral evidence was also given from which it appeared that on 
sales of the property under various ordinances of the same na-
ture as that of 1790 the city marshal by whom the sales were 
made “ would announce that so long as the lots were held under 
ground-rent plan they would be free from city taxes. These 
announcements were made under authority of the committee. 
And often when the bidding would lag the marshal would remind 
the bystanders that there was only a twenty per cent cash pay-
ment required, and that there was no city taxes, but only an 
annual ground rent.”

One of the witnesses, who was himself at the time of some of 
the sales an aiderman between 1858 and 1869, stated:

“ I, as a city official, in good faith, have made the statement 
and directed the marshal so to announce when making sales of 
city lots under my supervision as chairman of the committee on 
public sales and city lots, and under the common and universal 
construction of the city deeds, the absence of any reservation 
of a right to tax the lots sold under ground rent has always 
been construed as an agreement not to tax.”

Another witness said that he would not say that the city of 
Savannah ever at any time formally agreed not to tax ground-
rent lots; he did not know of any official action taken thereon 
by the city.

The above are substantially the facts upon which the conten 
tion of the plaintiffs in error that their lots are exempt from city 
taxation is founded. There is no evidence that any of t em 
bought their lots at a sale where an announcement of e^e™P 
tion was made, or that they purchased them under the e e 
that they were forever legally exempt from all city taxation.

They also claimed that the deed itself, irrespective o e 
above testimony, necessarily and by its terms implies a PerP® 
ual exemption from all city taxation upon the lots so onD a 
the ground rent is paid.

Mr. Pope Barrow and Mr. Joachin B. Saussy for plain 
in error.
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Hfr. Samuel B. Adams for defendants in error.

Mr . Jus tio e  Peckham , after making the above statement of 
facts, delivered the opinion of the court.

The contention on the part of the plaintiffs in error is that, 
in the exercise of the taxing power granted it by the legislature, 
the common council of the city adopted the ordinance of May, 
1878, and in providing therein for the taxation of the leased 
lots it thereby impaired the obligation of the contract existing 
between the city and the holders of that class of property, 
among whom are the plaintiffs in error, and the ordinance is 
therefore to that extent void. This contract they say is evi-
denced, first, by the ordinance of 1790 and the deeds executed 
m pursuance of its provisions; also by the minutes of the com-
mon council of the city and by subsequent proceedings of the 
common council; by the statements of the city officials at the 
time when some of the sales of the property were made; by 
the reports of the officials, mayors of the city and committees 
of the common council; by the actual omission for a hundred 
years from 1790 to 1890—to tax these lots; also by ordinances 
similar to that of 1790 for the sale of lots, passed subsequently 
to that year, and by the deeds executed pursuant to such ordi-
nances, which, it is admitted, were in substance similar to those 
executed under the ordinance of 1790.

Taking all the foregoing evidence into consideration, includ-
ing the ordinance of 1790 and the deeds executed under it, we 
are unable to see that any contract of exemption has been 
proved. The payment of taxes on account of property other-
wise liable to taxation can only be avoided by clear proof of a 
va i contract of exemption from such payment and the valid- 
IHh SU°h COn^rac^ Presupposes a good consideration therefor, 
it f 6 Pr°Perty * its nature taxable the contract exempting 

rom taxation must, as we have said, be clearly proved. It 
and n°^ ^.n^erre(i from facts which do not lead irresistibly 
prov^CGSSar^ ^le existence of the contract. The facts
it °Ve S^ow either a contract expressed in terms, or else 

us e implied from facts which leave no room for doubt
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that such was the intention of the parties and that a valid con-
sideration existed for the contract. If there be any doubt on 
these matters, the contract has not been proven and the exemp-
tion does not exist. This has been many times decided by this 
court. Tucker v. Ferguson, 22 Wall. 527, 573; Bank of Com-
merce v. Tennessee, 161 U. S. 134, 146, and cases cited.

The different annual ordinances for taxation passed by the 
common council, exempting from taxation thereunder the leased 
lots, were but exemptions for the year in which the ordinance 
was passed, and there can be no plausible claim urged that 
they, one or all, constituted any contract for exemption beyond 
the time of each specific ordinance. The statements of officials 
when lots were sold, that they were not taxable, did not consti-
tute a contract. The lots had not in fact been taxed at the 
time of these statements and had been annually exempted from 
taxation, and the statements amounted to no more than opin-
ions of officials as to what would be done in the future. There 
is no evidence that they had the least power to speak for or to 
bind the corporation in this behalf. The reports of committees 
that the lots were not taxable are of the same character—merely 
the opinions of officials upon a question of law, and not in the 
nature of a contract.

Upon this question of proof of a contract we quote what was 
said by the Supreme Court of Georgia in this case upon the 
last review, through Mr. Justice Lewis (107 Ga. 1):

“ Was such a contract shown in the present case? With 
the view of determining whether or not there was, we have 
naturally looked to the official action taken by the governing 
body of the city, either in its ordinances or resolutions pro-
viding for the plan upon which the sales were to be made an 
the consequences and effect thereof, or in its deed of convey-
ance to the purchaser. Upon examining the various ordinances 
set out in the record we fail to find any reference whatever o 
the matter of exempting this property from taxation, and in 
stead of finding any stipulation to that effect in the form o 
deed invariably made by the city to the various pure asfrs 
there appears a clause directly negativing the idea that t e ci y 
ever intended to grant a perpetual exemption of this proper y
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from the burden of taxation. In each instance it was recited 
in the deed given to the purchaser that the conveyance of the 
city was made and the rights of the purchaser thereunder were 
conferred ‘subject only to such assessments and burthens as 
shall be in common with other lotholders in the said city.’ 
The term ‘ assessment ’ is often used as a synonym of ‘ taxes.’ 
Indeed, one of the definitions of this term given by Webster is 
‘ a tax.’ But even if this word, as used in the deed, does not 
necessarily refer to taxation, the word ‘ burthen,’ which is also 
therein employed, is certainly sufficiently comprehensive to in-
clude municipal taxes. Taken all together, the language 
adopted is clearly broad enough to embrace every burden then 
existing or which might thereafter be lawfully imposed upon 
other landowners in the city. The deed was signed by both 
parties. Here, then, is a specific written agreement made be-
tween the parties to the contract relating to the sale of prop-
erty by the city, whereby it is expressly declared that the prop-
erty shall be held by the purchaser (and, of course, by his as-
signs) subject to any burden which might be borne in common 
by the holders of other lots in the city, necessarily including 
that of municipal taxation.

Plaintiffs in error contend, however, that the contract they 
insist upon is evidenced sufficiently by the conduct of the mu-
nicipal officers at the time the sales by the city took place. 
It was shown that when lots were put up for sale the city mar-
shal publicly announced that they would not be subject to city 
taxes; that this was generally understood by the city at large, 
and that for nearly a hundred years after these sales first be-
gan the municipal authorities failed to tax the lands, and in 
various ordinances afterwards passed these ground-rent lands 
were exempted. The effect of these ordinances was merely to 
grant an exemption from taxes for the particular years to which 

ey related. Mere nonuser by a government of its power to 
evy a tax, it matters not for how long it continued, can never 
e construed into a forfeiture of the power. This question 

was irectly passed upon by this court when the case was here 
6 °r P°^n^> Chief Justice Bleckley said: ‘ What-

ever e expectation of purchasers or the unbroken practice of
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the city hitherto may have been, the mandate of the constitu-
tion of 1877 is to tax all property, save that expressly ex-
empted by the legislature undet constitutional authority, if 
any is taxed. That this mandate may have heretofore been 
disregarded is no reason why it should not be obeyed now.’

“ There is an absolute want of any testimony in the record 
showing that the mayor and aidermen of the city of Savannah, 
by ordinance, resolution or official action of any sort, ever au-
thorized the marshal to make the public announcement above 
referred to in offering for sale the city’s property. . . . 
Besides all this, we fail to find in the record any testimony 
showing that these particular plaintiffs or any of their prede-
cessors in title bought any of the lots in question under the im-
pression that the same would be exempt from taxes. Indeed, 
it is not shown that any of these lots were purchased at a sale 
at which the marshal made such an announcement as that above 
referred to. The evidence simply goes to the extent of showing 
what was his custom in this particular and what was the gen-
eral impression of the public in regard to the matter. For 
aught that appears, those who actually bought at these sales 
were fully advised as to the truth with reference thereto, if not 
prior to the sale, at least before they complied with their bids 
and accepted the city’s conveyance of the lots purchased by 
them.”

We think the opinion correctly states the facts and the law 
relating to them.

Looking specially at the contents of the deeds executed un-
der the ordinance of 1790, which were signed by both parties, 
the city and the purchasers, we find that the provision under 
which the purchasers took the title and by which they were 
thereafter peaceably and quietly to have possession of the lots 
was by positive agreement, “ subject to all such assessments 
and burthens as might be in common with other lotholders in 
the city.” „

Plaintiffs in error endeavor to give to the word “ assessmen s, 
contained in the deeds from the city, its more modern meaning 
of a peculiar kind of tax levied upon lands specially bene te 
by improvements which are to be paid for by such assessmen .
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The fact is notorious that a century ago special assessments of 
that kind upon the lands benefited were not usual in this coun-
try, and at that time the word was used as synonymous with 
“rates or taxes,” generally. Thus, in a statute passed by the 
legislature of Georgia in the year 1787, to be found in Watkins’ 
Digest of the Laws of Georgia, 1755-1790, at page 354, it was 
provided in the fourth section, in speaking of the city of Savan-
nah and the hamlets thereof, “ that it shall and may be lawful 
for the said wardens, or a majority of them, yearly and every 
year, or oftener, if occasion may require, to make, lay and as-
sess one or more rate or rates, assessment or assessments, upon 
all or every person or persons who do or shall inhabit, hold, use 
or occupy, possess or enjoy any lot, ground, house or place, 

. . within the limits of the town of Savannah or hamlets 
as aforesaid, for raising such sura or sums of money as the said 
wardens, or a majority of them, shall in their discretion judge 
necessary for and towards carrying this act into execution ; and 
in case of refusal or neglect to pay such rate and assessment, 
the same shall be levied and recovered in manner as hereinafter 
directed.”

Here is an instance of the use of the word “ assessment ” at 
that time in relation to this very city as descriptive of a general 
tax upon the owners of property within the limits of the city, 
and to be expended for the general purposes of the corporation. 
We agree with Mr. Justice Lewis in his construction of this lan-
guage contained in the deed.

It is further objected in behalf of the plaintiffs in error that 
the condition that the land was to be subject to assessments, 
etc., was inserted in the deeds without the authority7 of the com-
mon council, and that the ordinance of 1790 providing for the 
sale of lots contained no such provision. We think the deeds 
are substantially in accord with that ordinance, and there is 
not ing therein inconsistent or at war with the insertion of such 
provision in the deed; it was but providing for one of the de-
al s connected with the sale, and there was an implied power 

Dn er the ordinance to do so. In addition to that the purchasers 
oo their deeds with such language contained in them, and 
avmg themselves signed the deeds they personally agreed to
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the condition, and took their titles subject thereto. We do not 
by this- mean to intimate that the title would not have been 
equally subject to the condition contained in the deed by accept-
ing the deed while not signing it; but in addition to the accept-
ance there is the affirmative act of signing the instrument, and 
we think the language subjecting the lots to the same assess-
ments and burthens as were laid in common with other lot-
holders created a valid agreement, and made the lands subject 
to the same kind of taxation as is levied upon other lots in the 
city.

The covenant on the part of the city that the purchasers 
should have peaceable and quiet possession, use, occupation and 
enjoyment of the lots upon payment of the rent as it became 
due is in nowise violated by the taxation of the lots in the hands 
of the purchasers or their assigns. A covenant for quiet enjoy-
ment would not under these circumstances include an exemption 
from taxation. The purchasers of these lots became to all in-
tents and purposes their owners, as they had the right to their 
possession, use and occupation forever upon payment of the rent, 
and they could assign or devise the same, and their assignees or 
devisees would take good title, and their heirs would also take 
in case there was no assignment or devise. They could also, at 
their discretion and on the payment of the money agreed upon, 
become owners in fee.

Although the city retained the right of reentry for nonpay-
ment of rent, the character of the title conveyed to the pur-
chasers and their heirs and assigns was not thereby so changed 
from an absolute fee that the property actually conveyed could 
not be assessed for the payment of city taxes. The interest of 
the purchasers was capable of assessment for taxation, and their 
right was in substance that of ownership. It bears no resem-
blance to the case of an ordinary lease for years between lan 
lord and tenant.

In reference to this subject, Mr. Chief Justice Bleckley, in 
his opinion in this case on its first appearance in the Supreme 
Court of Georgia, (87 Georgia, 397,) at page 399 et seq., sai

“ The value of property consists in its use, and he who owns 
the use forever, though it be on condition subsequent, is the true
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owner of the property for the time being. This holds equally 
of a city lot or of all land in the world. Where taxation is 
ad valorem, values are the ultimate objects of taxation, and 
they to whom the values belong should pay the taxes. Land 
sold or by a contract of bargain and sale demised forever sub-
ject to a perpetual rent, is taxable as corporeal property; and 
in private hands the rent also is taxable as an incorporeal here-
ditament. The tax on the former is chargeable to the purchaser 
or perpetual tenant, and on the latter to the owner of the rent. 
The corporeal property in such case is at the direct risk of the 
purchaser; he alone sustains the losses of depreciation in value, 
and he alone takes the benefit of appreciation. The vendor 
risks only the fixed rent or the fixed purchase money, and 
neither of these will ever become more or less by anything 
which may happen to the premises. Only his security, not 
his property, will be affected thereby. It is to be assumed that 
the whole contract between the parties will be observed, not 
broken, and their true relation to the property is to be deter-
mined on that assumption. Possession of real estate attended 
with an indefeasible right to occupy in perpetuity, and also with 
an indefeasible right to be clothed with the fee upon the volun-
tarypayment of a fixed sum as purchase money, will constitute 
the purchaser the substantial owner of the property. So long 
as his possession, supplemented with these rights, continues, he 
is not a mere lessee but a purchaser admitted into possession on 
the faith of his contract of purchase. Such were the contracts 
involved in the present case, and under them the purchasers 

ave the actual possession and use of the premises, with the 
nght to hold forever, on condition of paying up the purchase 
money whenever they please, and until that time an annual 
ground rent due by quarterly instalments, the amount of which 
is fixed by contract, and is the equivalent of interest at a mod-
erate rate per annum on the unpaid purchase money. In all 
essential respects, so far as liability for taxes is concerned, these 
Pyre asers are in the position of ordinary purchasers in posses-
sion under a bond for title, and these last are chargeable with 
accruing taxes on lands so held. Bank v. Danforth^ 80 Ga.

vol . clxxxi —35
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55. Not an iota of beneficial ownership in the city lots now in 
question abides in the municipality. The city but retained a 
qualified and wholly unproductive title as security for the pur-
chase money and, until that shall be paid, as security also for 
the annually accruing compensation under the name of ground 
rents in lieu of interest on that money. If the municipal gov-
ernment held all the values in the city as trustee for the own-
ers, or as security for purchase money, these values would be 
none the less taxable for that reason. The constitution of the 
State requires that taxes on property shall be ad valorem, and 
that when any part is taxed all shall be taxed which is subject 
for the time being to the taxing power in the given locality. 
This rule is without exception. It prevails in Savannah. Mayor 
& Aidermen of Savannah v. Weed, 84 Ga. 683. The prop-
erty in question is situate in that city, and, as already said, its 
beneficial ownership is not in the municipality, but in those who 
long ago purchased it from the city or who hold under such pur-
chasers by succession to their title. Relatively to the question 
of taxation, it makes no substantial difference whether the es-
tate or property or beneficial owners be classed as realty or 
personalty, whatever property of either kind belongs to them 
is taxable ad valorem. That the so-called ground-rent lots, as 
long as the conditions of sale are unbroken, are the property 
of the purchasers follows from what was decided by this court 
in Laurence v. The Mayor, 71 Ga. 392, and that case shows 
that, even after condition broken, the limit of the city’s rights 
would generally be to have all arrearages cleared and discharged, 
the surplus proceeds realized by a sale of the property being pay-
able to the real owner. Our reasons for the conclusion at which 
we have arrived need not be further elaborated. The constitu-
tion is imperative that property is to be taxed ad valorem. The 
foundation principle of such a system is that those who own and 
enjoy values are to pay the taxes. The real owners of the money 
which these lots would now sell for on the market are the per-
sons whom we have designated as owners, and it is upon the 
cash market value that taxes are assessable. If that value is 
any less, on account of the subjection of the property to groun
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rents or unpaid purchase money, than it otherwise would be, the 
fact would no doubt be taken into consideration in making the 
assessment. The market value, whatever that may be, is the 
proper basis.

“2. There was no error, either of practice or decision, in 
denying the injunction. Whatever the expectation of the pur-
chasers, or the unbroken practice of the city hitherto may have 
been, the mandate of the constitution of 1877 is to tax all prop-
erty, save that expressly exempted by the legislature under 
constitutional authority, if any is taxed. That this mandate 
may have heretofore been disregarded, is no reason why it 
should not be obeyed now.”

We think these views are a correct exposition of the law ap-
plicable herein.

We find no element of estoppel in the case. As has been 
said, the statements of officials made at the time some of the 
sales may have been effected were nothing more than expres-
sions of opinion, there being no evidence of any agreement on 
the part of the city or its duly authorized agents to exempt per-
petually or at all these* lots from taxation for city purposes. 
The ordinances and the deeds show the transaction and there 
is no estoppel arising from the language there used. On the 
contrary, there is evidence of an agreement to pay such taxes.

Such an estate as was created by these deeds does not in our 
opinion come under the general rule which imposes on a land-
lord, when the lease is silent upon the subject, the payment of 
taxes chargeable upon the premises during the term of the lease. 
Where the purchaser holds real property for a term which may 

e in perpetuity, upon the condition of paying a certain ground 
rent, and where he is entitled to a deed conveying the fee at 
any time on the payment of certain money, he is more nearly 

e®c^bed as an owner than he is as a lessee of such property, 
an e would be liable to pay the taxes imposed upon the prop- 

uPon the principle which is set forth in Sanderson v. City 
wanton, 105 Penn. St. 469, and Delaware c&c. Railroad 

^ompany y. Sanderson, 109 Penn. St. 583. It is not neces-
J o decide this question, however, as the specific language
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of the deed places the burden of paying the taxes on the pur-
chaser and his grantees.

The judgment of the Supreme Court of Georgia was right, 
and must, therefore, be

Affirmed.

RED RIVER VALLEY BANK v. CRAIG.

ERROR TO THE SUPREME COURT OF THE STATE OF NORTH DAKOTA.

No. 231. Argued and submitted April 11,1901.—Decided May 13,1901.

There is no such difference in the several statutes of North Dakota, so far 
as regards the rights of the parties, as to forbid the application of the 
latest statute to a case where a mortgage was forgiven, and the materials 
furnished prior to its passage; and the legislation under review cannot 
be held to violate any rights of the plaintiff in error, protected by the 
Constitution of the United States.

A mortgage which is subsequent to the right of subsequent lienors who 
furnish materials or labor in the erection of a building to sell the same, 
and have it removed for the payment of the liens, is not reduced in value 
by a statute authorizing the sale of the property such as is set forth in 
the opinion of the court.

This  action was brought to enforce certain mechanic’s liens 
provided for by section 4796, Revised Code of North Dakota, 
upon real estate described in the complaint. The trial resulted 
in a judgment in favor of the lienors, which on appeal was a 
firmed by the Supreme Court of the State, and the Red River 
Valley National Bank of Fargo, one of the defendants below, 
has brought the case here by writ of error.

The trial court found the following facts: On July 8,18 , 
Elvira Cooper was the owner of the property, being tot , 
block 5, of the original townsite of Fargo, Cass County, Nor 
Dakota, and on that day she, with her husband, mortgage 1, 
to secure the payment of the sum of $3000 to the Trave ers 
Insurance Company of Hartford, Connecticut. Prior to an 
ary 1, 1893, the mortgagor sold and conveyed the proper y,
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subject to the mortgage, to one Rosa Herzman, who remained 
the owner until the foreclosure of the mortgage under the stat-
ute and the sale of the property to the insurance company, which 
took place on May 7,1894, and on that day a sheriff’s certificate 
of sale was issued to it. On January 12, 1895, the insurance 
company assigned this certificate of sale to the plaintiff in error, 
and on May 17, 1895, it received from the sheriff a deed of the 
premises. During the time of the ownership of the property 
by Rosa Herzman she erected upon the lot a two story and 
basement brick building, which was completed by February 3, 
1894, and which still remains on the lot in good condition. 
During the summer and fall of 1893 various work was done 
and materials furnished upon and for the building for which 
the owner of the premises failed to pay in full, and thereafter 
and between November 17,1893, and February 2,1894, various 
persons who had furnished materials or performed work and 
labor for and in the erection of the house filed their liens, and 
subsequently, on November 15,1898, commenced this action to 
foreclose the same against (among others) the plaintiff in error 
as the owner of the property.

It was also found by the court that the east and west walls 
of this new two story brick building were party walls, the east 
wall standing equally upon its own and the adjoining lot, while 
the west wall stood wholly upon its adjoining lot, and the walls 
were built in pursuance of an agreement to that effect between 
the owners of the different lots, so that the building in question 
and those on each side constituted a solid row of three brick 
buildings belonging to different owners, and the building was 
incapable of being removed from the lot unless it were first torn 

own. It was also found that it would be for the best interest 
o all parties that the land and the improvements thereon should 

sold together, and that the land and the improvements were 
of equal value, each one being at least of the value of $2500.

e judgment, after adjudging the amounts of the liens of the 
various parties, gave the plaintiff in error the privilege of pay- 
ing t e same within thirty days from the service of a copy of 

e judgment, and in default, after proper notice, the property 
was irected to be sold by the sheriff of Cass County, and of
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the moneys received therefor one half was directed to be paid 
and delivered to the plaintiff in error and from the other half 
the lienors were to be paid, and if there were any excess after 
such payment it was to be paid over to the bank.

At the time of the execution of the mortgage the mechanic’s 
lien law then in existence was known as chapter 31 of the Code 
of Civil Procedure, as found in the Revised Codes of 1877. Sec-
tions 655, 666 and 667 are set out in the margin.1

At the time when the work was done upon and the materials 
furnished for the erection of the house the mechanic’s lien law 
in force is to be found from sections 5468 to 5485, Compiled 
Laws, N. D. 1887. Section 5469 is the same as section 655, of 
chapter 31, above mentioned, with the exception of an imma-
terial addition at the end of the section, while section 5480 is 
identical with section 666 of that chapter. Section 5481 is a 
substitute for section 667 of the same chapter, and is set forth 
in the margin.1 1 2

1 Chapter 31, Code of Civil Procedure of the Revised Codes of 1877, Territory 
of Dakota.

Seo . 655. Lien, to whom and for what.—Every mechanic, or other person 
who shall do any labor upon, or furnish any materials, machinery or fixtures 
for any building, erection or other improvements upon land, including 
those engaged in the construction or repair of any work of internal improve-
ment, by virtue of any contract with the owner, his agent, trustee, contractor 
or subcontractor, upon complying with the provisions of this chaptei, 
shall have for his labor done, or materials, machinery or fixtures furnished, 
a lien upon such building, erection or improvement and upon the land be-
longing to such owner, on which the same is situated, to secure the pay-
ment of such labor done, or materials, machinery or fixtures furnished.

Sec . 666. Lien superior to mortgage, when.—The lien for the things afoie 
said, or work, shall attach to the buildings, erections or improvements, for 
which they were furnished or done, in preference to any prior lien or incum 
brance, or mortgage upon the land upon which the same is erected or put, 
and any person enforcing such lien, may have such building, erection or 
other improvement sold under execution, and the purchaser may remove 
the same within a reasonable time thereafter. .

Sec . 667. Action to enforce.—Any person having a lien by virtue o us 
chapter may bring an action to enforce the same in the district court o 
county or judicial subdivision wherein the property is situated.

2 Compiled Laws, Territory of Dakota, 1887. (See section 667, supra.) 
Sec . 5481. Any person having a lien by virtue of this article may bring



RED RIVER VALLEY BANK v. CRAIG. 551

Counsel for Parties.

It is evident that the law was in substance the same on this 
subject when the mortgage was executed and when the work 
was done and the materials furnished.

The mechanic’s lien law in existence at the time that this 
action was brought is to be found from sections 4788 to 4801, 
Revised Code of 1895. Section 4788 would seem to be a sub-
stitute for section 655 of chapter 31, above mentioned, and sec-
tion 4795 is a substitute for section 666 of the same chapter. 
These sections are placed in the margin.* 1

Jfr. Ira B. Hills for plaintiff in error. Hr. Willia/m C. 
Besser and Hr. Ernest B. Hills were on his brief.

Hr. Samuel B. Pinney for defendants in error submitted on 
his brief, on which were Hr. G. W. Newton, Hr. E. II. Smith, 
Hr. J. D. Benton, Hr. V. H. Lovell and Hr. C. L. Bradley.

an action to enforce the same in the district court of the county or judicial 
subdivision where the property is situated, and any number of persons 
claiming liens against the same property may join in the same action, and 
when separate actions are commenced the court may consolidate them. 
The court may also allow as part of the costs the money paid for filing each 
lien and the sum of five dollars for drawing the same.

1 Chapter 77, Revised Codes, North Dakota, 1895.
Sec . 4788. Who may have and for what.—Any person who shall perform 

any labor upon or furnish any materials, machinery or fixtures for the con-
struction or repair of any work of internal improvement or for'the erect-
ing, alteration or repair of any building or other structures upon land, or 
in making any other improvement thereon, including fences, sidewalks, 
paving, wells, trees, drains, grades or excavations under a contract with the 
owner of such land, his agent, trustee, contractor or subcontractor, or with 
the consent of such owner, shall upon complying with the provisions of 
t is chapter have for his labor done, or materials, machinery or fixtures 
umished a lien upon such building, erection or improvement, and upon 

e land belonging to such owner on which the same is situated, or to im-
prove which the work was done or the things furnished, to secure the pay-
ment for such labor, materials, machinery or fixtures. The owner shall be 
presumed to have consented to the doing of any such labor or the making 
0 any such improvement, if at the time he had knowledge thereof and did 
do  give notice of his objection thereto to the person entitled to the lien.

e provisions of this section and chapter shall not be construed to apply 
xnentfi1118 01 COntrac^s ^or finishing lightning rods or any of their attach-
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Mr . Justice  Peckh am , after making the above statement of 
facts, delivered the opinion of the court.

The Federal question in this case arises because of the legis-
lation of North Dakota subsequent to 1884, the time of the 
execution of the mortgage to the Travelers’ Insurance Com-
pany, the plaintiff in error contending that by reason of such 
legislation its rights, with reference to the property herein, have 
to some extent been taken away or unfavorably affected, with-
out due process of law, and it also contends that the subsequent 
legislation operated to impair the obligation of a contract aris-
ing out of the execution of the mortgage already mentioned, 
its foreclosure and the sale of the property to the insurance 
company, and its assignment to the plaintiff in error.

Sec . 4795. When prior to prior lien on land. Power of court.—The liens 
for the things afpresaid or the work, including liens for additions, repairs 
and betterments, shall attach to the building, erection or improvement for 
which they were furnished or done in preference to any prior lien or incum-
brance or mortgage upon the land upon which such erection, building or 
improvement belongs or is erected or put.

If such material was furnished or labor performed in the erection or con-
struction of an original and independent building, erection or other improve-
ment commenced since the attaching of such prior lien, incumbrance or 
mortgage, the court may in its discretion order and direct such building, 
erection or improvement to be separately sold under execution, and the 
purchaser may remove the same within such reasonable time as the court 
may fix. But if in the opinion of the court it would be for the best interest 
of all parties that the land and the improvements thereon should be sold 
together, it shall so order, and the court shall take an account and ascer-
tain the separate values of the land and of the erection, building or othei im-
provement, and distribute the proceeds of sale so as to secure to the prior 
mortgage or other lien priority upon the land, and to the mechanic s lien 
priority upon the building, erection or other improvement.

If the material furnished or labor performed was for an addition to, re 
pairs of or betterments upon buildings, erections or other improvements, 
the court shall take an account of the values before such material was ur 
nished or labor performed, and the enhanced value caused by such additions, 
repairs or betterments, and upon the sale of the premises distribute 
proceeds of sale so as to secure to the prior mortgage or lien priority upo 
the land and improvements as they existed prior to the attaching o ® 
mechanic’s lien and to the mechanic’s lien priority upon the enhance v u 
caused by such additions, repairs or betterments.
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We think it was the legislative intent that the last statute 
should apply to past transactions and that no substantial rights 
of the plaintiff in error are thereby unfavorably affected, because, 
in our opinion, there is no such material difference in the several 
statutes, so far as regards the rights of the parties, as to forbid 
the application of the latest statute to a case where the mortgage 
was given and the materials furnished prior to its passage. The 
difference between that statute and its predecessors, so far as 
relates to the point in question here, has special reference to the 
remedy only and to the manner of executing the provisions of 
the statute in force at the time of the execution of the mortgage 
and also when the work was done and the materials furnished. 
It in reality solely affects the remedy, and does not thereby sub-
stantially alter those rights of the mortgagee or his representa-
tives which existed when the mortgage was made. A mechan-
ic’s lien law was then in existence, and the mortgage was taken 
subject to the right of the legislature, in its discretion, to alter 
that law, so long as the alterations only affected the means of 
enforcing an existing lien, while not in substance enlarging its 
extent or unduly extending the remedy to the injury of vested 
rights. So long as those rights remain thus unaffected the sub-
sequent statute must be held valid, although the remedy be 
thereby to some extent altered and enlarged. Looked at in this 
light, the legislation under review cannot be held to violate any 
rights of the plaintiff in error protected by the Constitution of 
the United States.

Section 655 of the old act provided for the lien and gave it 
to those persons who performed labor upon or furnished ma-
terials for a building, upon complying with the provisions of 
t e chapter, (31). Section 666 provided for the enforcement 
o the lien in certain cases, and granted the right to any person 
aving a lien to enforce the sale of the building, and to the 

purchaser the right to remove the same within a reasonable 
ime. These two sections are reproduced in substantially the 

same language in the act of 1887, (in force when the work was 
thUe h $ Sec^ons $469 and 5480 of the Compiled Laws of 1887, 

ere eing an immaterial addition in section 5469 to section 655, 
whose place it takes.
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By the law of 1895, which was in force when this action was 
commenced, the old section 655 is somewhat elaborated by sec-
tion 4788 of the Revised Code of that year, but the substance 
of the old section, so far as the facts of this case touch it, re-
mains the same in the new section.

Old section 666 is amended by section 4795, Revised Code, 
which provides more in detail for the carrying out of the pro-
visions of the old section. The old section itself provided for 
the enforcement of the lien which was given by that statute, 
and the last statute it must be remembered neither created nor 
extended that lien, but somewhat amplified the means to en-
force or discharge it. By this alteration the prior statute was 
not altered to the disadvantage of the owner or his mortgagee 
in regard to those rights which the person furnishing the ma-
terials or performing the labor had under such prior statute. 
In that prior statute it was provided that the lien for the work 
done or materials furnished should attach to the buildings, 
erections or improvements for which they were furnished or 
done in preference to any prior lien or incumbrance or mort-
gage upon the land upon which the same was erected or put, 
and any person enforcing such lien was granted the right to 
have the building, erection or other improvement sold under 
execution, and the purchaser had the right to remove the same 
within a reasonable time.

By the last act (section 4795) the same right still exists; the 
building may be sold separately and the purchaser may remove 
the same. There is added, however, the further provision 
which permits the court for the best interests of all the parties 
to sell the land and the improvements together, and after ascer-
taining the separate values of the land and of the building, pro* 
vision is made for the distribution of the proceeds of the sa e 
so as to secure to the prior mortgage or other lien priority upon 
the land and to the mechanic’s lien priority upon the buil mg 
into which his labor or materials have entered.

True it is that the property was sold under the foreclosure 
when there was no right to sell the land in connection wit e 
building for the purpose of paying the liens on the latter. & 
liens on the building, however, were there, and the ui mo
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could be sold and removed to pay the amount thereof, and 
under the foreclosure the purchaser bought subject to that ex-
isting right. He thus obtained a title under which his building 
could be sold from under him and removed from the land. 
Under the amended statute the court may sell all the property, 
land and building together, and return to the owner the value 
of the land and the surplus arising from the building after pay-
ment of the liens. As the liens were in existence when the 
mortgage was foreclosed, we think the purchaser took title sub-
ject to the right of the legislature, in making a reasonable and 
proper amendment of the law, to provide in foreclosing the 
liens, for the sale of the whole property and the return to the 
owner of the lot of the full value thereof in money, instead of 
allowing him to keep the lot and have the building thereon sold 
and removed. The plaintiff in error’s property was already in 
the grasp of the statute creating the liens when the mortgage 
was foreclosed, and that fact is the material one for considera-
tion with reference to the statute and its amendment.

The plaintiff in error asserts that this change in the law ren-
dered the mortgage security less valuable, and that, therefore, 
it impaired the obligation of the contract and was void. This 
is mere assertion, and we do not assent to its correctness. A 
mortgage which is already subject to the right of subsequent 
lienors, who furnish materials or labor in the erection of a build-
ing, to sell the same and have it removed for the payment of 
the liens, is not in our judgment reduced in value by the pro-
vision contained in the amendment under consideration.

Some reference has been made to a decision of the Supreme 
Court of North Dakota, decided before the foreclosure of the 
mortgage, and it has been said that it is therein decided that 
section 5480 of the Compiled Laws of 1887, which, as we have 
s ated, is identical with section 666 of chapter 31, above men- 
loned, (in force when the mortgage was executed,) does not 

give any lien as against a mortgagee or one representing him 
in a case like this, because such lien could not be enforced with- 

a demolition of the building, and in such case no lien is 
given, while by the latest statute it is asserted that the lien is 
given, and also an effective means of enforcing it. In brief, it



556 OCTOBER TERM, 1900.

Opinion of the Court.

is urged that a lien is given by the last statute as against a 
mortgagee or his representative, in a case where it did not ex-
ist when the mortgage was made, as the Supreme Court of the 
State decided, and that such decision had been given when the 
mortgage was foreclosed and the property bid in by the mort-
gagee and then assigned to the plaintiff in error, and it is claimed 
that the subsequent statute giving the lien was a clear violation 
of the contract as against the plaintiff in error. James River 
Lumber Company n . Danner, 3 N. D. 470, is the authority re-
ferred to for this contention, but an examination of the facts 
and the opinion of the court therein shows that no such propo-
sition was decided. In that case there was a mortgage upon 
the whole of the property, which consisted of a lot with a brew-
ery erected thereon. A fire occurred which to some extent 
damaged, without destroying, the building. It was therefore 
repaired, and for the materials for such repairs and for the 
labor expended on the building liens were filed, and the claim 
was made that they were liens superior to the mortgage thereon 
at the time the materials were furnished and the labor per-
formed. This the court held was not the true construction of 
section 5480; that while that section gives the lienor the right 
to sell the building and the purchaser the right to have it re-
moved, yet, no authority was given to sell the entire building 
to pay the lien of one who had only repaired it while a recorded 
mortgage existed against the land at the time he made the 
repairs. It was said that a lien for repairs upon a building 
covered by a mortgage at the time of the repairs would not 
justify a sale and removal of the building as against such mort-
gage ; that priority of lien was given in cases where the whole 
erection might be sold and removed without unlawfully en-
croaching upon the right of the mortgagee of the land, and that 
a priority of lien existed only when a new structure had been 
put upon the land subsequently to the execution of the mort-
gage, and the one who claimed a prior lien must have contri 
uted to the erection of such building by the furnishing of n>a- 
terials or the doing of work. And the court further held t a 
as the work on the partially destroyed building was not begun 
until some time after the recording of the mortgage on t e
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whole property, the lienor could not procure a sale of the whole 
building and give to the purchaser the right to remove it, and 
as this could not be done as against the mortgagee, the priority 
of lien did not exist. The court, however, recognizes in terms 
the existence of a lien under that statute, when a new structure 
has been put upon the land subsequently to the execution of 
the mortgage, if the person claiming the lien has contributed 
to the erection of the building by furnishing materials therefor 
or performing labor thereon.

In this case, the building did not exist at the time the mort-
gage was executed, and the liens were filed to secure payment 
for the materials used in its construction and the labor per-
formed upon it, and no decision of the Supreme Court of North 
Dakota has been called to our attention holding that under such 
circumstances there would not have been a lien upon the build-
ing in favor of the mechanics and prior to that of the mortgage 
executed before its erection. In such case as this it is clear 
that under the act in force when the mortgage was executed 
and when the labor was performed, a lien on the building was 
created by virtue of that act, and that the building could have 
been sold under it and the purchaser would have had the right 
to remove it notwithstanding, in order to do so, he would have 
been compelled to demolish the entire building.

One of the amendments contained in the last statute, which 
provides a means for the enforcement of a lien by the sale of 
the whole premises in the case of repairs upon a building al-
ready covered by a mortgage, was probably passed because of 
the above decision of the Dakota court, and we need not con-
cern ourselves as to its validity, because the plaintiff in error 
does not occupy such a position as to enable it to raise that ques-
tion, the whole building in this case having been erected sub-
sequently to the mortgage. The same may be said as to any 
question which might upon other facts be raised because of the 
cutting off of an existing mortgage not yet due and the (claimed) 
inipairment of the obligation of a contract by the sale of the 
premises under the provisions of the amended statute.

e mortgage in this case was past due and had been fore- 
c ose and the land sold in 1894, subject to the lien on the
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building provided by the statute then in existence. One who 
does not belong to the class that might be injured by a statute 
cannot raise the question of its invalidity. Supervisors v. Stan- 
ley, 105 IT. S. 305; Clark v. Kansas City, 176 U. S. 114, 118; 
Lampasas v. Bell, 180 U. S. 276, 283.

The amendments to the old section 667, relating to the bring-
ing of such an action as this, are simply of the same nature as 
those above discussed, amplifying to some extent, but not mate-
rially, the powers of the court as to the remedy.

The decision of the main question in this case is fatal to the 
rights claimed by the plaintiff in error, and the judgment must, 
therefore, be

Affirmed.

ARMIJO v. ARMIJO.

APPEAL FROM THE SUPREME COURT OF THE TERRITORY OF NEW

MEXICO.

No. 243. Argued April 16,17,1901.—Decided May 13,1901.

The act of April 7,1874, c. 80, entitled “ An act concerning the practice in 
territorial courts, and appeals therefrom ” constitutes the only right of 
review by this court on appeals from territorial courts; and in this case, 
in the absence of any findings by the Supreme Court of the Territory, and 
the court being without anything in the nature of a bill of exceptions, 
and there being nothing on the record to show that error was committe 
in the trial of the cause, this court has nothing on which to base a ic 
versal of the judgment of the court below, and affirms that judgment.

The  case is stated in the opinion.

Mr. J. H. McGowan for appellant.

Mr. Neill B. Field for appellee.

Mr . Just ice  Peckh am  delivered the opinion of the court.

This action was commenced on February 13, 1897, by the
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appellee Justo R. Armijo against the appellant in the district 
court of Bernalillo County in the Territory of New Mexico, for 
the purpose of recovering the sum of $9434.44 as a balance due 
for services rendered during the five years prior to January 1, 
1897. The defendant filed a plea of the general issue and also 
one of set-off. Thereafter the defendant moved to refer the case 
to a referee on the ground that the trial of the action would in-
volve the taking of a long account, and the motion was granted 
over the objection of the plaintiff. A trial was had before the 
referee, who on August 18, 1898, filed his report in the clerk’s 
office recommending judgment in favor of the plaintiff for 
$6097.92 and costs. The defendant filed exceptions to the ref-
eree’s report on September 2,1898, and on the 15th day of that 
month the exceptions were overruled, the findings of the referee 
adopted as the findings of the court and judgment rendered for 
$6097.92 with interest and costs.

The defendant then sued out a writ of error, and also appealed 
from the judgment to the Supreme Court of the Territory. For 
the purpose of a review in that court the defendant annexed to 
the judgment roll a paper purporting to contain certain evi-
dence taken on the trial before the referee, but the same was 
not authenticated in any manner, either by the certificate of 
the stenographer who took the testimony, or by the referee, or 
by the judge of the court in which the trial was had. No com-
pliance with the territorial law or with the rules of the court 
relating to the authentication of testimony appears by the rec-
ord. There was no bill of exceptions incorporating therein the 
testimony and no bill was ever signed by any judge, but on the 
contrary the record shows that the judge declined and re-
fused to sign, seal or settle the bill of exceptions, and it was 
t en stated in the alleged bill that the defendant excepted to 
such action of the court. This is all, so far as the record shows, 

at the defendant did towards procuring a bill of exceptions to 
be signed.

It may be surmised that the court refused to sign the pro-
pose bill of exceptions because of the recital which preceded 
the,C(?Tnme.ncenienb of the testimony, in which it was stated 

a t e evidence thereafter set out was all the evidence intro-
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duced and received on the trial of the cause, while the evidence 
thus certified omitted all mention of the exhibits which were 
offered and received in evidence by the referee, and to which 
attention was directed by him in his report and upon which 
his report was to some extent based. The proposed bill con-
tained nothing but the oral evidence alleged to have been given 
on the trial of the cause before the referee. Whatever may 
have been the reason, the fact is that the bill of exceptions was 
not signed or in any manner authenticated by the judge of the 
court or by the referee, or even by the stenographer taking the 
evidence. Although exceptions to the report of the referee 
seem to have been filed and those exceptions overruled by the 
court in ordering judgment upon the report of the referee, the 
defendant never made any motion for a new trial.

After the writ of error was sued out and the appeal taken to 
the Supreme Court of the Territory counsel for the plaintiff in 
that court moved to strike from the transcript filed such part 
thereof as purported to set forth the evidence adduced on the 
hearing of the cause sought to be reviewed and to affirm, with 
damages for the delay, the judgment of the trial court and to 
enter judgment in this (territorial) court against the appellant 
for the reasons stated by him in such motion, among which 
was that no motion for a new trial had been made below. 
Thereafter the court decreed that the motion of the defendant 
in error and appellee to affirm the judgment on the ground 
that no motion for a new trial was filed in said cause, and to 
enter the same against the appellant and the sureties on her 
supersedeas bond, should be sustained and the rest of the motion 
overruled, and thereupon the judgment was affirmed against 
the appellant and the sureties on her supersedeas bond toget er 
with the costs of the Supreme Court. Judgment having been 
entered, the defendant appealed therefrom to this court.

After the appeal was taken application was made on the par 
of the appellant to the Supreme Court of the Territory to n 
the facts in accordance with the requirements of the act o 
Congress, and the court denied such application, and or ere i 
to be certified here that, for the reasons disclosed by the ju g 
ment, that court was unable to find the facts, the appea
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having been perfected in such manner as to bring them before 
that court, and this denial was certified by its Chief Justice. 
The Supreme Court decided that in order to bring before it the 
facts in a case tried before a court or referee it was necessary 
that a motion for a new trial should be made in the court be-
low, and if such motion were not made the facts in the case 
were not brought before the appellate court on the writ of 
error or appeal.

This matter of practice in the courts of the Territory is based 
upon local statutes and procedure, and we are not disposed to 
review the decision of the Supreme Court in such case. Sweeney 
v. Lomme, 22 Wall. 208. Our jurisdiction to review judgments 
of territorial courts is found in the statute approved April 7, 
1874, chapter 80, entitled “ An act concerning the practice in 
territorial courts, and appeals therefrom.” 18 Stat. 27.

In cases not tried by a jury the record is brought before us 
by appeal, and on that appeal the act provides that, “ instead 
of the evidence at large, a statement of the facts of the case in 
the nature of a special verdict, and also the rulings of the court 
on the admission or rejection of evidence when excepted to, 
shall be made and certified by the court below, and transmitted 
to the Supreme Court, together with the transcript of the pro-
ceedings and judgment or decree,” etc.

This statute constitutes our only right of review on appeals 
from the territorial courts. Apache County v. Barth, 177 U. S. 
538, 541; Grayson v. Lynch, 163 U. S. 468, 473.

In the absence of any findings by the Supreme Court of the 
Territory and also being without anything in the nature of a 
bill of exceptions, we have nothing on which to base a reversal 
of the judgment in this case. The refusal of the Supreme 
Court to make findings is justified by its certificate that the 
acts were not before it. The report of the referee authorized 

e judgment that was entered, and there is nothing whatever 
in the record to show that any error has been committed in 
the trial of the case.

The judgment is therefore
Affirmed.

vol . clxxxi —36
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MARKS v. SHOUP.

ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOR THE

DISTRICT OF ALASKA.

No. 82. Submitted February 28,1901.—Decided May 13,1901.

Under the law of Oregon which was in force in Alaska when the seizure 
and levy of the plaintiff’s goods were made by the defendant as marshal 
of Alaska under a writ of attachment,' that officer could not, by virtue of 
his writ, lawfully take the property from the possession of a third person, 
in whose possession he found it.

The  case is stated in the opinion of the court.

Mr. W. W. Dudley and J/ir. L. T. Michener for plaintiff in 
error. Mr. W. E. Crews and Mr. J. H. Cobb were on their 
brief.

Mr. S. M. Stochslager, Mr. George C. Heard and Mr. Arthur 
K. Delaney for defendant in error.

Mr . Just ice  Mc Kenna  delivered the opinion of the court.

This is an action for damages, brought by the plaintiff in 
error, who was also plaintiff in the court below, and we will 
therefore so designate him, against the defendant, by virtue of 
his office, caused by the taking from the possession of the plain-
tiff of a certain stock of goods, wares and merchandise.

The goods originally belonged to one Joe Levy, who sol 
them to one Levine by verbal sale, and as a part of the consid-
eration Levine assumed to pay a debt due to the plaintiff. e’ 
vine sold them to one Kendall, who assumed to pay the same 
debt. Kendall sold and delivered them to plaintiff.

The defendant was at the time of the taking of the goc> s 
marshal of Alaska, and he justified the taking under an y 
virtue of attachments issued out of the District Court agaias 
Levy, one in the case of Powers Dry Goods Co. v. Levy, an 0
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other in the West Coast Grocery Co. v. Levy, and claimed that 
the transfers by Levy were in fraud of his creditors.

The plaintiff replied that he had bought the goods from third 
persons for a valuable consideration, denied all fraud, and fur-
ther pleaded that during all the time from prior to the com-
mencement of the actions mentioned in defendant’s answer 
until and at the time of the taking, he was in the actual and 
exclusive possession of the goods, and denied that defendant 
ever made any levy whatever upon said goods.

Defendant filed a supplemental answer at the trial setting up 
that the attachments had merged in judgments upon which 
executions had issued, the goods sold and the judgments satis-
fied.

The case was tried before a jury, and resulted in a verdict 
for the defendant.

Motion for a new trial was made and overruled, and judg-
ment entered for defendant. This writ of error was then sued 
out.

In the attachment suits against Levy summons was issued 
but not served, and substituted service was afterward obtained 
by publication. The affidavits for the attachments did not 
mention the amount of indebtedness claimed, and the suffi-
ciency of the substituted service and the validity of the judg-
ment based upon it are attacked on that ground.

It is also contended that the levies of the attachments were 
invalid; and error is assigned on the admission of the testimony 
and in giving instructions to the jury.

(1) The laws of Oregon were in force in Alaska at the time 
of the attachments. Act of May 17, 1884, c. 53, 23 Stat. 24.

he provision for attachments was as follows:
A writ of attachment shall be issued by the clerk of the 

court in which the action is pending, whenever the plaintiff or 
any one in his behalf shall make an affidavit showing:
’ the defendant is indebted to the plaintiff (specify-
ln® amoun^ such indebtedness over and above all legal 
set-offs or counter-claims) upon a contract.” 1 Hill’s Code, Ore-
gon, ed. 1887, 8 145.

is contended that these provisions were not complied with
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and the attachments were therefore void, and, they being void, 
there was no foundation for the judgments. This court has 
ruled already as to that contention in’ the case of Matthews v. 
Densmore, 109 U. S. 216, and other cases. In Matthews v. 
Densmore, the claim of a defect in the affidavit invalidating 
the attachment was directly passed on, and of the attachment 
it was said:

“ It may be voidable. It may be avoided by proper pro-
ceedings in that court. But when in the hands of the officer 
who is bound to obey it, with the seal of the court and every-
thing else on its face to give it validity, if he did obey it, and is 
guilty of no error in this act of obedience, it must stand as his 
sufficient protection for that act in all other courts.”

(2) The answer of the defendant alleged that the writs of at-
tachment in the actions mentioned were placed in his hands 
for service, and by virtue of them he “ duly levied upon all of 
the goods, wares and merchandise set forth in plaintiff’s com-
plaint herein, and ever since that time has held and now holds 
the same as said United States marshal under and by virtue of 
said writs.”

His returns upon the writs were as follows: .
“ I hereby certify that I have executed the within writ of at-

tachment by levying upon the personal property of the within- 
named defendant, to wit: All the goods, wares and merchan-
dise situated in the one-story building one door south of B. M. 
Behrends’ bank, on Seward street between Second and Third 
streets, in the town of Juneau, District of Alaska, by posting a 
copy of said writ of attachment on the front door of said buil - 
ing; also, eleven (11) cases of boots and shoes consigned to t e 
within-named defendant, Joseph Levy, situated in the ware 
houses of the Pacific Coast Steamship Company, by delivering 
a notice and copy of the within writ of attachment on 
Robinson, the agent of said Pacific Coast Steamship Company, 
and have all of the above-described personal property ot the 
above-named defendant now in my possession.

“ Dated at Juneau, Alaska, May 14, 1898.”
It will be observed that the returns are somewhat vague as 

to whose possession the property was in at the time of levy.
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the fact can be said to have been put in issue by the pleadings 
the only evidence in the case was given by the plaintiff as fol-
lows :

“About the 10th day of May, 1898, I was the owner and in 
the possession of a stock of goods, wares and merchandise in 
Juneau, Alaska. The goods were in the building on Seward 
street, next to B. M. Behrends. On or about that date the 
United States deputy marshal, AV. D. Grant, came to the store 
and took the goods out of my possession. I declined to sur-
render possession, but the deputy marshal forcibly put me out 
of the building, took the key out of my pocket, and locked the 
front door.”

The truth of this was not questioned, and it must be accepted 
as established that at the time of the levy the property was in 
the possession of the plaintiff. What is the effect of it ? In 
other words, was the levy made, as described in the return of 
the defendant, legal ?

The statute provided as follows:
“ The sheriff to whom the writ is directed and delivered shall 

execute the same without delay as follows: . . .
12. Personal property, capable of manual delivery to the 

sheriff, and not in the possession of a third person, shall be 
attached by taking it into his custody.

3. Other personal property shall be attached by leaving a 
certified copy of the writ, and a notice specifying the property 
attached, with the person having the possession of the same.” 
1 Hill’s Code, Oregon ed. 1887, § 149, subs. 2 and 3.

These provisions were passed upon in Spaulding v. Kennedy, 
regon, 208. The facts of the case as stated by the court 

were as follows:
“Litchenthaler and Simpson were, on the ninth of November,

5, the owners of a certain mare, the property in dispute, 
upon which they executed a chattel mortgage of that date in 
lavorof the Granger Market Company. This mortgage was 

u y recorded, and remained unsatisfied at the commencement 
p a Xac^on- Subsequently Litchenthaler and Simpson deliv- 
re e mare to the plaintiff upon a second chattel mortgage
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by them in his favor, executed subsequently to the one in favor 
of the Granger Market Company.

“In March, 1876, one James Welch obtained a judgment 
against the Granger Market Company, upon which an execu-
tion was issued, and placed in the hands of Kennedy, the ap-
pellant, who was a constable. Kennedy under this execution 
levied, as it is claimed, upon the mare, as the property of the 
Granger Market Company, by taking her from the possession 
of one Stemme, the bailee of the plaintiff Spaulding. Spauld-
ing brought this action to recover possession.”

The court said:
“ It was the object of the levy to subject the right of the 

Granger Market Company to execution, and in order to do so, 
and by a levy and sale, transfer this right to an execution pur-
chaser, the officer must pursue the course pointed out by the 
statute.”

And after quoting the statute, said further:
“This property not being in the possession of the Granger 

Market Company at the time of the levy, the officer could not, 
by virtue of his writ, lawfully take it from the possession of a 
third person in whose possession he found it, and he committed 
a trespass in so doing. It is claimed that this statute is simply 
intended to protect those in possession of property who may 
have a lien on it by virtue of which they may be entitled to re-
deem it. This may be the object of the statute. The statute 
provides that such persons, when summoned as garnishees, shall 
answer and show by what title they hold the property; but the 
sheriff, when he finds the property which he supposes belongs 
to the judgment debtor in the possession of third persons, has 
no right to determine the right of that possession, except in t e 
manner provided by law.” .

The same principle was expressed in Lewis n . Birdsley, 
Pac. Rep. 632, and in Bachellor v. Richardson, 21 Pac. Rep. 
392.

The cases cited by defendant in error are not to the con rary. 
Page et al. v. Grant, 9 Oregon, 116, was a direct attack, a er 
execution returned unsatisfied, upon a sale claimed to be rau 
ulent. Lyon v. Leahy, 15 Oregon, 8, and Philbrick n . 0 onnor,
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15 Oregon, 15, and Crawford v. Beard, 12 Oregon, 447, were 
creditor’s bills brought to set aside deeds for real estate after 
return of execution unsatisfied. It follows that the levy was 
invalid and could constitute no defence to the defendant, and 
the jury should have been so instructed.

(3) The errors assigned on instructions not disposed of by the 
above reasoning it is not necessary to consider. We may say, 
however, that we have grave doubts of their correctness.

Judgment reversed with costs and cause remanded with direc-
tions to grant a new trial.

LUHRS -w. HANCOCK.

appe al  from  the  suprem e court  of  THE TERRITORY OF ARIZONA.

No. 176. Argued and submitted March 7,1901.—Decided May 13,1901.

By the provision in Act 68 of the Laws of the Territory of Arizona that 
the common law of England, so far as it is consistent with and adapted 
to the natural and physical condition of this Territory and the necessities 
of the people thereof, and not repugnant to or inconsistent with the Con-
stitution of the United States, or bill of rights, or laws of this Territory, 
or established customs of the people of this Territory, is hereby adopted, 
and shall be the rule of decision in all the courts of this Territory, the 
common law was not made unqualifiedly the rule of decision, but that 
law, as modified by the conditions of the Territory, and changes in the 
common-law relation between husband and wife had been expressed in 
statutes prior to the passage of the act of 1885.
ya conveyance from a husband to his wife, property does not lose its 
homestead character.

a Person alleged to be insane is not absolutely void; it is only 
voidable, and may be confirmed or set aside.
lant ^Uiry aS to insanity of Mrs. Hancock was not open to the appel-

The  case is stated in the opinion of the court.

T' L. E. Payson, for appellant, submitted on his brief.
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J/k A. S. Worthington for appellee. Mr. C. F. Ainsworth 
was on his brief.

Mr . Just ice  Mc Kenna  delivered the opinion of the court.

This is an appeal from the judgment of the Supreme Court 
of Arizona, affirming the judgment of the district court of the 
third judicial district of the Territory, rendered in an action of 
ejectment originally brought against Hancock and his wife, and 
to which action Pemberton was afterwards made a party.

The facts as found by the Supreme Court are as follows:
“ This was an action by the appellant to recover possession 

of five certain lots in the city of Phoenix, and for the value of 
the rents and profits thereof. The complaint is in the usual 
form in ejectment cases. The defendants William A. Hancock 
and Lilly B. Hancock, husband and wife, answered, pleading 
‘not guilty,’ and setting up the statute of limitations in bar of 
the plaintiff’s right to recover. Similar defences were imposed 
by the defendant Thomas W. Pemberton, who, by way of cross-
complaint, also pleaded his ownership and possession of said 
premises, and asked for affirmative relief as against the adverse 
claims of the plaintiff. Upon the trial in the court below the 
plaintiff was adjudged to have no right, title or interest in said 
property, and the defendant Pemberton was adjudged to be 
the owner and entitled to the possession thereof. From this 
judgment of the district court the plaintiff prosecutes an ap-
peal.

“ The record shows the material facts in the case to be sub-
stantially as follows: On February 27, 1886, the legal title to 
the premises in controversy was vested in William A. Hancock, 
the common source from which both the plaintiff and the de-
fendant Pemberton deraign title. The said premises were in-
closed as one tract, with a dwelling house situated upon lots 14 
and 15, and had been occupied by the defendants William A. 
Hancock and Lilly B. Hancock as a homestead ever since 1873. 
On the said 27th day of February,. 1886, and while the sai 
premises were so occupied and claimed as a homestead, the sai 
William A. Hancock, for the consideration of love and affec-
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tion, deeded the same by a direct conveyance to his said wife, 
Lilly B. Hancock. The value of the said property so conveyed 
did not at that time exceed the sum of $4000. On March 5, 
1892, certain creditors (Herrick & Luhrs) obtained a judgment 
in the district court of Maricopa County against the said Wil-
liam A. Hancock for the sum of $2524.02 upon an indebtedness 
contracted by him November 1, 1883. An execution was is-
sued upon said judgment April 5, 1892, and the same was levied 
upon the premises here in controversy as the property of Wil- 
liam A. Hancock. No proceeding was had to set aside the 
anterior conveyance to his wife, but the said real estate was 
formally sold under said execution to the plaintiff George H. N. 
Luhrs, to whom a sheriff’s deed was made on February 4, 1893, 
conveying the title which is the basis of his ejectment suit. 
On March 21,1892, the said Lilly B. Hancock and William A. 
Hancock had borrowed from one Robert Allstatter the sum of 
$2600, and on the same day, to secure the payment thereof, had 
executed to the said Allstatter a mortgage upon all of the afore-
said premises. This mortgage, presumably executed in good 
faith, was subsequently foreclosed, and the defendant Thomas 
W. Pemberton became the purchaser at the foreclosure sale. 
He received the sheriff’s deed for the said premises on Febru-
ary 14,1895, took possession thereof from the Hancocks, and 

as since paid the taxes and made valuable improvements upon 
the property. The plaintiff Luhrs was never in the possession 
of the premises.”

The Supreme Court also certified that the exceptions on the 
trial to the rulings of the court were (1) to the admission of 
the deed dated February 27, 1886, from Hancock to his wife; 
( ) t e rejection of evidence tending to prove that Hancock 
ffia e an application for a homestead under the public land 
aws of the United States, and filed an application in the land 

ce of Tucson, completed his homestead proofs and received 
a certificate from the receiver for the land applied for. A cer-

PaPers was offered in evidence, but ruled out.
... e rejection of evidence of the insanity of Mrs. Hancock 

fm a pme S^e execu^e^ ^ie mortgage to Robert Allstatter, the
a ion of Pemberton’s title. (4) The admission in evidence
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of the note and mortgage over the objection of plaintiff claim-
ing Mrs. Hancock insane and incompetent to make them.

We are confined to the assignment of errors based on these 
rulings. Harrison v. Perea, 168 U. S. 311; Halloway v. 
Dunham, 170 U. S. 615; Young v. Amy, 171 U. S. 179; 18 
State, 27.

(1) The ground of objection to the deed is that it is void as 
a conveyance because void at common law, void under the stat-
ute restricting the conveyance of homesteads, and void because 
a fraud upon creditors, “ and especially the plaintiff whose debt 
against Hancock then existed.”

It is conceded that part of the property was a homestead in 
1883 at the time of the commencement of the suit by Herrick 
and Luhrs, but that before judgment the homestead had 
ceased to exist, because, under the statute of the Territory 
passed March 10, 1887, a declaration in writing was necessary 
to be filed and recorded in the office of the county recorder to 
preserve the homestead exemption. In other words, it is con-
ceded that the property was a homestead when Hancock exe-
cuted the deed to his wife in 1886, but, it is claimed, that the 
deed being void and the property ceasing to be a homestead in 
1889, it became subject to his debts.

Two questions arise: The validity of the deed, and the con-
tinuance of the homestead. We need not now express an 
opinion as to the latter. The former should be answered in 
the affirmative. The contention is that the deed was void be-
cause it was made directly by Hancock to his wife without the 
intervention of a trustee, and the contention is claimed to be 
supported by act No. 68 of the laws of the Territory. That 
act provided as follows:

“ The common law of England so far as it is consistent wit 
and adapted to the natural and physical condition of this Ter-
ritory and the necessities of the people thereof, and not repug-
nant to, or inconsistent with, the Constitution of the Unite 
States, or bill of rights, or laws of this Territory, or establis e 
customs of the people of this Territory, is hereby adopte an„ 
shall be the rule of decision in all the courts of the Territory.

It will .be observed not the common law unqualifiedly was
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made the rule of decision, but that law as modified by the con-
ditions of the Territory, and changes in the common law rela-
tion between husband and wife had been expressed in the 
statutes prior to the passage of the act of 1885. A community 
of property of the marriage was provided for; each of the 
spouses could have separate property, and of hers she had the 
absolute disposition. The separate legal individuality of the 
wife, therefore, was recognized, and the doctrine which con-
founded her being with that of her husband was abolished. 
The conditions had passed away which caused it to exist. New 
and more natural conditions had arisen, and the act of 1885 
adopted the common law only so far as it suited to those con-
ditions. This was the view of the Supreme Court of the Terri-
tory and we adopt it. That learned court could certainly know 
what the natural conditions of the Territory and the necessities 
of its people were, and how far consistent with them the laws 
of a past time were.

Indeed the modification of the common law as to the prop-
erty relations of husband and wife generally in this country was 
expressed by this court in Jones v. Clifton, 101 U. S. 225. In 
that case the assignee in bankruptcy brought suit to set aside two 
deeds made by Clifton to his wife, executed, as it was contended, 
to defraud creditors. They were asserted to be void for the 
reason, among others, “ because made directly to his wife, with-
out the intervention of a trustee, and so passed no interest to 
her. To the contention it was replied that the deeds were 
voluntary settlements upon his wife. “ And,” Mr. Justice Field 
said, speaking for the court, “ it cannot make any difference 
t rough what channels the property passes to the party to be 
enefited or to his or her trustee—whether it be by direct con-

veyance from the husband or through the intervention of others.
e technical reasons of the common law arising from the unity 

o usband and wife, which would prevent a direct conveyance 
0 t e property from him to her for a valuable consideration, 
as upon a contract or purchase, have long since ceased to oper- 
a e m the case of a voluntary transfer of property as a settle-
ment upon her. The intervention of trustees, in order that the 
property conveyed may be held as her separate estate beyond
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the control or interference of her husband, though formerly 
held to be indispensable, is no longer required.” This doctrine 
applies to a homestead as well as other real estate, unless the 
laws of the Territory prescribe the form or put limits upon the 
alienation of a homestead. It is claimed that the law does, 
and paragraph 2141 of the Compiled Laws of 1887 is cited. 
The paragraph is as follows: “. . . no mortgage, sale or 
alienation of any kind whatever of such land (the homestead) 
by the owner thereof, if a married man, shall be valid without 
the signature of the wife to the same, acknowledged by her 
separately and apart from her husband.”

A statute similar to that of Arizona came up for construction 
in Burkett v. Burkett, 78 California, 310, and, following the 
principle of other cases in the same court and cases in other 
States, it was held that the object of homestead laws was to 
protect the wife and through her the family, and that a convey-
ance of the homestead by the husband to the wife was not for-
bidden by the statute, and was therefore valid. The following 
cases were cited : Spoon N.Van Fossen, 53 Iowa, 494; Green v. 
Farrar, 53 Iowa, 426; Thompson on Homesteads, sec. 473; 
Platt on Rights of Married Women, sec. 70, p. 225 ; Biehl v. 
Bingenheimer, 28 Wisconsin, 86; Baines n . Baker, 60 Texas, 
140; Ruohs v. Hooke, 3 Lea, 302 ; 31 Am. Rep. 642; Harsh n . 
Griffin, 72 Iowa, 608.

But independent of other cases, the court said it would no 
“ hesitate to hold such conveyances valid,” and disregarded as 
unimportant the differences which were pointed out between 
the statutes of the States whose decisions were cited and t e 
statute of California. .

The contrary has been held by the Supreme Court of I mois 
in Hitterlin v. Milwaukee Ins. Co., 134 Illinois, 647, but t e 
reasoning of the other cases we think is the better, and besi es 
their number is not without weight.

The Supreme Court of California held, as the Supreme our 
of Arizona held in the case at bar, that by a conveyance o 
husband to the wife the property did not lose its homes ea . 
character. As the title certainly passed, that is unimpor a , 
and equally unimportant whether the homestead was or w
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not divested by the act of 1887, in the view we take of the effect 
of appellant’s judgment against Hancock. It cannot prevail 
against the mortgage of Allstatter unless it became a lien upon 
the land covered by the homestead. It is so contended but un-
justifiably. The deed from Hancock to his wife was prior to 
the judgment. The mortgage to Allstatter was subsequent to 
the judgment but prior to the levy of the execution, and the 
latter can only relate to and be supported by the judgment, if 
the judgment became a lien upon the property. It has been 
held in some jurisdictions that a judgment against a debtor be-
comes a lien on land fraudulently conveyed by him. In other 
jurisdictions it has been held otherwise, and this court has held 
otherwise. Miller v. Sherry, 2 Wall. 237, was a creditor’s bill 
to set aside fraudulent conveyances, and a question arose as to 
the effect of the judgment upon land previously conveyed. The 
court said: “ The judgment obtained by Mills and Bliss was the 
elder one, but it was subsequent to the conveyance from Miller 
to Williams. It is not contended that the judgment was a lien 
on the premises. The legal title having passed from the judg-
ment debtor before its rendition, by a deed valid as between 
him and his grantee, it could not have that effect by operation 
of law.”

The rule and the reason for it are admirably expressed by 
Judge Deady in In re Estes, 3 Fed. Rep. 127, as follows:

In my opinion, the lien of a judgment which is limited by 
aw to the property of or belonging to the debtor at the time of the 
docketing does not nor cannot, without doing violence to this 
anguage, be held to extend to property previously conveyed by 
t e debtor to another by a deed valid and binding between the 
parties. A conveyance in fraud of creditors, although declared 
y t e statute to be void as to them, is nevertheless valid as be- 
ween the parties and their representatives, and passes all of the 

es a e of the grantor to the grantee; and a bona fide purchaser 
th°nifSU° ^ran^ee takes such estate, even against the creditors of 
fe^ Srantor, purged of the anterior fraud that af-
sn 6 \e Such a conveyance is not, as has been sometimes 

ppose utterly void,’ but it is only so in a qualified sense, 
ac ica y it is only voidable, and that at the instance of cred-
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itors proceeding in the mode prescribed by law, and even then 
not as against a bona fide purchaser. The operation of a lien 
of a judgment, being limited by statute to the property then 
belonging to the judgment debtor, is not a mode prescribed by 
which a creditor may attack a conveyance fraudulent as to him-
self, or assert any right as such against the grantor therein. 
This lien is constructive in its character, and is not the result 
of a levy or any other act directed against this specific property. 
It is the creature of the statute, and cannot have effect be-
yond it.”

(2.) The assignment of error based on the ruling of the court 
in rejecting evidence of an application by Hancock to enter a 
homestead under the public land laws is disposed of by the 
views expressed above. As the title passed to Mrs. Hancock 
by the deed to her from her husband, and from them to Pem-
berton through the mortgage executed to Allstatter, it is not 
necessary to consider, as we have said, whether the property 
continued or ceased to be a homestead.

(3.) The third and fourth exceptions to testimony were based 
on the alleged insanity of Mrs. Hancock when she executed the 
note and mortgage to Allstatter. But we do not think that 
inquiry was open to the appellant. The deed of an insane per-
son is not absolutely void; it is only voidable; that is, it may 
be confirmed or set aside. 159 U. S. at 547. Besides, the title 
of Pemberton, one of the defendants in error, comes through 
a judgment against Mrs. Hancock, and that cannot be attacked 
collaterally. Ingraham v. Baldwin, 9 N. Y. 45; Eilbee 
Myrick, 12 Florida, 419; Foster v. Jones, 23 Georgia, 168; 
Speck v. Pullman Car Co., 121 Illinois, 33; Maloney v. Dewey, 
127 Illinois, 395; Woods v. Brown, 93 Indiana, 164; Boyer v. 
Berryman, 123 Indiana, 451; Stigers n . Brent, 50 Maryland, 
214; Heard v. Sack, 81 Missouri, 610 ; McCormick v. Paddock, 
20 Nebraska, 486; Lamprey v. Nudd, 29 N. H. 299;
v. Mull, 99 N. C. 483; Henry v. Brothers, 48 Penn. St. 70; 
Wood v. Bayard, 63 Penn. St. 320; Grier's Appeal, 101 Penn. 
St. 412; Denni v. Elliott, 60 Texas, 337. .

The other questions discussed by counsel we do not t m 
is necessary to consider. ,Judgment affirmed.
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AUDUBON v. SHUFELDT.

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF COLUMBIA.

No. 217. Argued April 8,1901.—Decided May 20,1901.

Alimony, whether in arrear at the time of an adjudication in bankruptcy, 
or accruing afterwards, is not provable in bankruptcy, or barred by the 
discharge.

J/r. Henry Randall Webb for appellants.

Mr. John T. Deuoesse for appellee.

Mr . Justic e  Gray  delivered the opinion of the court.

This was an appeal from an order of the Supreme Court of 
the District of Columbia sitting in bankruptcy, granting a dis-
charge to Robert W. Shufeldt.

Shufeldt had been adjudged a bankrupt April 5, 1899, on his 
petition allegingthat he was indebted to the amount of $4538.33, 
and had no assets which were not exempt under the Bankrupt 
Act of 1898. The debts from which he sought release were as 
follows:

Secured debt to Washington National Banking and
Loan Association,...............................................$3200 00

Unsecured debts as follows:
Florence Audubon, .... $800 00
William H. Smith, .... 150 00
Lewis J. Yeager, . . . .150 00
Sundry small debts,.... 238 33

---------- 1338 33
$4538 33

Shufeldt was, and had been for several years before filing his 
petition in bankruptcy, a surgeon with the rank of captain in 

e nited States Army, on the retired list, and was in receipt 
0 a sa ary of $175 a month, his pay as such retired officer.
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The debt of $3200 was the debt of himself and his wife, se-
cured on land in Takoma Park, Montgomery County, Mary-
land, conveyed by him to his wife in March, 1898, without 
consideration.

The debt of $800 represented arrears of alimony, granted to 
his former wife, Florence Audubon, on February 25, 1898, by a 
decree of the circuit court of Montgomery County in the State 
of Maryland, in a cause of divorce, directing him to pay ali-
mony to her at the rate of $50 a month, beginning April 1, 
1898. No part of that alimony has been paid.

About March 1,1898, Shufeldt left Montgomery County, and 
took up his residence in the city of Washington in the District 
of Columbia. A suit in equity has been instituted and is still 
pending in the Supreme Court of the District of Columbia, to 
enforce the aforesaid decree for alimony, and to make him pay 
the alimony in arrear.

The debt of $150 to William H. Smith was a promissory note 
given for taking testimony in the divorce suit under a commis-
sion from the Maryland court, and was duly assigned to John 
W. Hulse before the filing of the petition in bankruptcy.

The debt of $150 to Lewis J. Yeager was for professional ser-
vices rendered in the District of Columbia in the equity suit 
aforesaid.

The small debts for $238.33 were contracted for supplies 
furnished to Shufeldt and his family before the filing of the 
petition in bankruptcy.

After the filing of the petition in bankruptcy, Florence Audu-
bon filed in court her claim for $800, being the arrears of ali-
mony, describing it as “ a debt ” due by him to her; and voted 
thereon at the meeting of creditors for the election of a trustee. 
She afterwards filed a memorandum directing the withdrawa 
of her claim ; but no order of the court to that effect was passed.

It was objected that the claim for alimony was not a prova 
ble debt under the Bankrupt Act, and should be excepted from 
the list of debts for which a discharge in bankruptcy might e 
granted. The court overruled the objection, and granted t e 
discharge, being of opinion that the arrears of alimony w ic 
had accrued against the bankrupt up to the time of the a ju
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cation in bankruptcy constituted a provable debt, in the sense 
of the Bankrupt Act of 1898 ; but that the discharge could not 
affect any instalments accruing since that adjudication. Flor-
ence Audubon appealed to this court.

By section 4 of the Bankrupt Act of July 1, 1898, c. 541, 
“any person who owes debts, except a corporation, shall be 
entitled to the benefits of this act as a voluntary bankrupt.” 
30 Stat. 547. An officer in the army falls within this descrip-
tion ; and it may be that he is not bound to include his pay in 
his schedule. Flarty v. Odium, (1790) 3 T. R. 681; Apthorpe 
v. Apthorpe, (1887) 12 Prob. Div. 192. Our bankrupt act con-
tains no such provision as the English Bankruptcy Act, 1883, 
authorizing the court, when the bankrupt is an officer in the 
army or navy, or employed in the civil service, to order a por-
tion of his pay to be applied for the benefit of his creditors in 
bankruptcy. In re' Ward, (1897) 1 Q. B. 266. But the ques-
tion now before us is not whether his pay can be reached in 
bankruptcy, but whether he is entitled to a discharge from the 
arrears of alimony due to his former wife.

The Bankrupt Act of 1898, provides in § 1, that a “ dis-
charge ” means “ the release of a bankrupt from all his debts 
which are provable in bankruptcy, except such as are excepted 
by this act; ” and includes, in § 63, among the debts which may 
be proved against his estate, “ a fixed liability, as evidenced by 
a judgment or an instrument in writing, absolutely owing,” at 
the time of the petition in bankruptcy, whether then payable 
or not, and debts “ founded upon a contract, expressed or im-
plied.” 30 Stat. 541, 563.

Alimony does not arise from any business transaction, but 
from the relation of marriage. It is not founded on contract, 
express or implied, but on the natural and legal duty of the 
usband to support the wife. The general obligation to sup-

port is made specific by the decree of the court of appropriate 
jurisdiction. Generally speaking, alimony may be altered by 
t at court at any time, as the circumstances of the parties may 
require. The decree of a court of one State, indeed, for the 
present payment of a definite sum of money as alimony, is a 
record which is entitled to full faith and credit in another State, 

vol . clxxxi —37
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and may therefore be there enforced by suit. Barker n . Barber, 
(1858) 21 How. 582; Lynde v. Lynde, (1901) 181 U. S. 183. 
But its obligation in that respect does not affect its nature. In 
other respects, alimony cannot ordinarily be enforced by action 
at law, but only by application to the court which granted it, 
and subject to the discretion of that court. Permanent alimony 
is regarded rather as a portion of the husband’s estate to which 
the wife is equitably entitled, than as strictly a debt; alimony 
from time to time may be regarded as a portion of his current 
income or earnings; and the considerations which affect either 
can be better weighed by the court having jurisdiction over the 
relation of husband and wife, than by a court of a different 
jurisdiction.

In the State of Maryland, and in the District of Columbia, 
alimony is granted by decree of a court of equity. Wallingford 
v. Wallingford, (1825) 6 Har. & Johns. 485 Crane v. Maginnis, 
(1829) 1 Gill & Johns. 463 ; Jamison v. Jamison, (1847) 4 Mary-
land Ch. 289; Tolman n . Tolman, (1893) 1 App. D. C. 299; 
Tolman v. Leonard, (1895) 6 App. D. C. 224; Alexander v. 
Alexander, (1898) 13 App. D. C. 334. And, as the Court of 
Appeals of the District of Columbia has more than once said: 
“ The allowance of alimony is not in the nature of an absolute 
debt. It is not unconditional and unchangeable. It may be 
changed in amount, even when in arrears, upon good cause 
shown to the court having jurisdiction.” 6 App. D. C. 233; 
13 App. D. C. 352.

Under the Bankrupt Act of 1867, it was held by the District 
Court of the United States for the Southern District of New 
York, in an able opinion by Judge Choate, (which is believed 
to be the only one on the subject under that act) that a claim 
for alimony, whether accrued before or after the commence 
ment of the proceedings in bankruptcy, was not a provable debt 
nor barred by a discharge. Tn re Lachemayer, (1878) 18 Nat. 
Bankr. Reg. 270; & C., 14 Fed. Cas. 914. Like decisions have 
been made by Judge Brown in the same court under the pres 
ent bankrupt act. Tn re Shepard, 97 Fed. Rep. 187, n re 
Anderson, 97 Fed. Rep. 321. And the same result has been 
reached in a careful opinion by Judge Lowell in the Distnc
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Court for the District of Massachusetts. In re Nowell, 99 Fed. 
Rep. 931.

In Nenzie v. Anderson, (1879) 65 Indiana, 239, the Supreme 
Court of Indiana held that a judgment for alimony was not a 
“ debt growing out of or founded upon a contract, express or 
implied,” within the meaning of a statute exempting certain 
property from execution for such a debt.

In Noyes v. Hubbard, (1892) 64 Vermont, 302, it was held by 
the Supreme Court of Vermont that a decree for alimony, not 
being a judgment for the enforcement of any contract, express 
or implied, existing between the parties thereto, but for the en-
forcement of a duty in the performance of which the public as 
well as the parties were interested, was not barred by a discharge 
in insolvency.

In Romaine v. Chauncey, (1892) 129 N. Y. 566, it was held by 
the Court of Appeals of New York that alimony was an allow-
ance for support and maintenance, having no other purpose, and 
provided for no other object; that it was awarded, not in pay-
ment of a debt, but in performance of the general duty of the 
husband to support the wife, made specific and measured by the 
decree of the court; and that a court of equity would not lend 
its aid to compel the appropriation of alimony to the payment 
of debts contracted by her before it was granted.

In Barclay v. Barclay, (1900) 184 Illinois, 375, it was adjudged 
by the Supreme Court of Illinois that alimony could not be re-
garded as a debt owing from husband to wife, which might be 
discharged by an order in bankruptcy, whether the alimony ac-
crued before or after the proceedings in bankruptcy; and the 
court said: “ The liability to pay alimony is not founded upon 
a contract, but is a penalty imposed for a failure to perform a 

Qty. It is not to be enforced by an action at law in the State 
w ere the decree is entered, but is to be enforced by such pro- 
cee mgs as the chancellor may determine and adopt for its en- 
orcement. It may be enforced by imprisonment for contempt, 

W1. out violating the constitutional provision prohibiting im- 
prisonment for debt. The decree for alimony may be changed 

om ime to time by the chancellor, and there may be such cir- 
ms ances as would authorize the chancellor to even change
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the amount to be paid by the husband, where he is in arrears in 
payments required under the decree. Hence such alimony can-
not be regarded as a debt owing from the husband to the wife, 
and, not being so, cannot be discharged by an order in the bank-
ruptcy court.”

In England, it seems to be the law that alimony is neither 
discharged nor provable in bankruptcy. Linton v. Linton, 
(1885) 15 Q. B. D. 239; Hawkins v. Hawkins, (1894) 1 Q. B. 
25 ; Watkins v. Watkins, (1896) Prob. 222; Kerr v. Kerr, (1897) 
2. Q. B. 439.

The only cases brought to our notice, which tend to support 
the decision below, are recent decisions of District Courts, in 
which the authorities above cited are not referred to. In re 
Houston, 94 Fed. Rep. 119 ; In re Van Orden, 96 Fed. Rep. 86; 
In re Chdlloner, 98 Fed. Rep. 82.

The result is that neither the alimony in arrear at the time 
of the adjudication in bankruptcy, nor alimony accruing since 
that adjudication, was provable in bankruptcy, or barred by the 
discharge.

The order granting a discharge covering arrears of alimony is 
reversed, and the case remanded for further proceedings con-
sistent with the opinion of this court.

YAZOO AND MISSISSIPPI VALLEY RAILROAD COM-
PANY v. ADAMS.

ERROR TO THE SUPREME COURT OF THE STATE OF MISSISSIPPI*

No. 35. Leave to file petition for rehearing granted February 25, 1901.—Decided M y 
1901.

The railroad company filed a bill to enjoin the collection of certain s 
taxes from 1892 to 1897 inclusive. This court held that a new cop 
ration was formed by a consolidation of certain prior corpora 10^s 
October 24, 1892, and that the taxes having accrued subsequen 
date were legally assessed under the state constitution o ’
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U. S. 1). The railroad company moved for a rehearing with respect to 
the taxes of 1892 upon the ground that they accrued prior to the consoli-
dation of October 24. Held: That as the Supreme Court of Mississippi 
had decided that all the taxes had accrued after the consolidation of 
Octobei’ 24, and the company had thereby lost its exemption; and as this 
was a construction of the general tax laws of the State, which were com-
plex and difficult of interpretation, this court would accept that con-
struction and deny the petition for a rehearing.

This  was a petition for a rehearing of the case reported in 
180 U. S. 1, upon the ground that the taxes for the year 1892 
were separable from taxes for the succeeding years, inasmuch 
as the taxes for that year had been completely levied and as-
sessed on September 22, 1892, and that the claim of the State, 
if any, had fully accrued at least one month before the articles 
of consolidation were executed, (October 24, 1892,) and that 
the judgment therefore gave to the consolidation a retrospec-
tive effect.

J/r. William D. Guthrie, Mr. J. M. Dickinson, Mr. Edward 
Mayes and Mr. Noel Gale, for the Railroad Company, petitioner.

Mr. F. A. Critz, Mr. Marcellus Green and Mr. R. C. Beck- 
dll’) for Adams, opposing.

Mr . Justice  Brow n  delivered the opinion of the court.

The decision of this case was based upon the theory that all 
the taxes involved in the case, from 1892 to 1897, accrued sub-
sequent to the consolidation of October 24, 1892, which was 

eld by this court to create a new corporation, subject to exist-
ing laws,< and particularly to that provision of the constitution 
of 1890, “that every new grant of corporate franchise shall be 
subject to the provisions of the constitution.” No suggestion 
Was made, in the argument or briefs of the railroad company, 

any distinction in respect to the liability of the company 
e ween the taxes of the year 1892 and those of subsequent 
ears, and none such was recognized by the court in its opin- 

1RQ9 We are n°W asked to hold that the taxes for the year
accrued before the consolidation of October 24, and were
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consequently unaffected by that consolidation, and that with 
respect to such taxes the right of commutation or exemption, 
contained in section 21 of the charter of the Mobile and North-
western Railway Company, attached and operated to exempt 
the company from the payment of taxes for the year 1892.

We have not found it necessary to decide whether a party, 
upon a petition for a rehearing in this court, may avail himself 
of a point not taken in the court of original jurisdiction, or 
upon either one of two appeals to the Supreme Court, nor in 
the assignment of errors in this court, nor even called to our 
attention in the briefs or arguments of counsel, as we are of 
opinion that upon the merits the petition must be denied.

Whatever force we might be disposed to give to prior adju-
dications of the Supreme Court of Mississippi upholding these 
exemptions, there can be no doubt that that court has expressly 
held that the taxes for the year 1892 did not accrue until after 
the consolidation of October 24 of that year, and hence that 
this case does not fall within those adjudications. We quote 
the following from the opinion of the court of February 20, 
1899, upon a second appeal to that court: “So far as concerns 
the argument that the appellants relied on the case of Missis-
sippi Mills v. Cook, (56 Miss.,) and that, if the overruling of 
that case is correct, nevertheless the appellants should be pro-
tected from taxation accruing before the overruling of that case, 
it is enough to say that question is not material here, since all 
the taxes here sued for accrued after the consolidation of Octo-
ber 24,1892, and the appellants were expressly held to have 
lost their exemption, if any they had, by their own voluntary 
act of consolidation. That was the first and main ground on 
which our former opinion was distinctly rested. It must be 
too clear for serious disputation, in this view, that all discussion 
of the case of Mississippi Mills v. Cook is wholly unavailing 
as to these taxes.” 77 Mississippi, 194, 316.

Whether this opinion be conclusive upon us in view o e 
argument that a contract has been impaired in violation o t e 
Constitution, we do not feel called upon to decide. The sta 
utes of the State of Mississippi necessary to be considere or 
the purpose of ascertaining whether the taxes for the year
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accrued prior to October 24 of that year, are complex and dif-
ficult of interpretation. Assuming that we may exercise an 
independent judgment respecting their construction, the exam-
ination we have given them leaves us in great doubt whether 
the argument that the taxes had accrued prior to the consolida-
tion is a sound one. The right asserted depends upon a com-
parison and construction of such statutes; and the settled rule 
of this court is that, even in a case where we may exercise an 
independent judgment, any reasonable doubt will be resolved 
in favor of that construction of the state statute which has 
been adopted by the court of last resort in that State. Burgess 
v. Seligman, 107 U. S. 20; Flask v. Conn, 109 U. S. 371, 379; 
Clark v. Bev er, 139 U. S. 96; Board of Liquidation v. Louisi-
ana, 179 U. S. 622.

Had the opinion above cited involved the construction of sec-
tion 21 of the Mobile and Northwestern charter—that is, the 
contract for commutation or exemption—it would have directly 
involved a Federal question ; but it did not. It was an opinion 
as to when, under the general laws of the State of Mississippi, 
a claim for taxes accrued, and a distinct ruling that such taxes 
did not accrue until after a certain date. Raymond)s Lessee v. 
Longworth, 14 How. 76, 79; Bailey v. LLagwire, 22 Wall. 215. 
For the reasons above stated we accept the views of the Su-
preme Court of Mississippi as to the proper construction of these 
laws.

The petition for a rehearing must therefore be
Denied.
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JOSEPH SCHLITZ BREWING COMPANY v. UNITED 
STATES.

APPEAL FROM THE COURT OF CLAIMS.

No. 232. Argued April 11,1901.—Decided May 20,1901.

Bottles and corks in which beer is bottled and exported for sale are not 
“imported materials used in the manufacture” of such beer within the 
meaning of the drawback provisions of the customs revenue laws, al-
though the beer be bottled and corked, and subsequently heated, for its 
better preservation.

This  was a petition for a drawback upon hops and barley to 
the amount of $2311.35, and upon bottles and corks to the 
amount of $9817.97, used in the manufacture of bottled beer 
for export.

The Court of Claims made a finding of facts, the substance 
of which is set forth in the margin, and gave judgment for the 
first item, but rejected the second, and the claimant appealed.* 1 II. III.

1 Findings of Fact.
The following are the facts of the case as found by the court:
I. The claimant is a corporation, organized under the laws of the State 

of Wisconsin.
II. Between the 1st day of February, 1893, and the 26th day of October, 

1894, the claimant exported from the port of Milwaukee, Wis., bottled 
beer. The hops, barley, bottles and corks used in the manufacture of this 
bottled beer had been imported into the United States from foreign coun-
tries, and duties had been paid thereon upon importation. The bottled 
beer was manufactured by the claimant at Milwaukee, Wis. The impoite 
materials used in the manufacture, when exported, were identified, the 
quantity of the materials used and the amount of duties paid theieon 
ascertained, and the fact of the manufacture of the articles in the United 
States and their exportation were determined under regulations prescribe 
by the Secretary of the Treasury. The total amount of the duties paid on 
the materials mentioned so used and exported was $12,189.32, divide as 
follows: Upon the bottles and corks, $9817.97; upon the hops and barley, 
$2371.35.

III. The Treasury Department has not refused to pay the drawback upon 
the hops and barley, but such drawback could be paid under the regu a-
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J/r. William, B. King for appellant. J/r. George A. King 
was on his brief.

tions of the department. It refuses to pay the drawback upon the bottles 
and corks for the reason stated in the following official letter dated March 24, 
1893:

(Here follows certain correspondence summarized in the opinion.)
VII. The manufacture of beer for bottling for export differs from the 

manufacture for ordinary domestic use, both because the materials must 
be selected with greater care, and the process must be conducted differently 
in order that the bottled product may keep without change under varying 
conditions of climate, temperature, position and transportation, and the 
beer preserve purity and clearness under all such varying conditions. Tur-
bidity of bottled beer made for exportation must especially be avoided, as 
this renders the beer commercially unsalable. This is chiefly caused by the 
precipitation of albuminoids contained in the beer, and the differences in the 
process of manufacture between domestic beer and bottled beer for export 
are chiefly intended for the elimination of these albuminoids. It may also 
be caused by the germination of living yeast cells, and this is prevented by 
the process of pasteurization.

IX. After beer intended for bottling for export is placed in the barrels 
the following processes occur:

The barrels are hoisted to the required height of the filling machine, 
the stamp is taken off, canceled and replaced, the keg is opened, a faucet 
entered in the lower hole, and the beer drawn from the barrel into the filling 
machine and through a proper disposal of siphons into the bottles. The 
bottles are then sent to the corking machines and corked; a thin metal cap 
is placed over the cork for the protection of the cork and a wire attached 
to the neck of the bottle and wound over the cork. The bottles are then 
placed in the steaming boxes and these boxes carried to a steaming vat which 
is filled with water and steam turned into the water, raising its temperature 
to about 150° and remaining at that temperature for about one hour, when 
it is cooled down to about 80° or 90°. This process, known as pasteurizing, 
is foi the purpose of destroying living yeast cells, and is necessary for beer 
bottled for export.

Pasteurizing can be done in a large vessel before bottling, but the beer 
would become again impregnated by contract with the atmosphere when 
afterwards drawn into bottles.

This process must be conducted carefully, because if the temperature 
rises too high the beer gets an unpalatable taste and the albuminoids remain-
ing in it are more apt to be eliminated, resulting in a loss of clearness, which 
renders the beer unsalable.

This pasteurization may be omitted in the case of bottled beer for local 
use.
hot ^°^es’ Prev’ous to their use, undergo a special washing process with 

water and soda, so arranged that the bottles are filled and emptied con-
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Jfr. Assistant Attorney General Pradt for appellee.

Mr . Justice  Brown  delivered the opinion of the court.

This is a claim for a drawback of duties upon certain im-
ported bottles and corks alleged to have been used in the man-
ufacture of bottled beer, subsequently exported.

By § 25 of the Act of October 1, 1890, c. 1244, 26 Stat. 567, 
617, “ where imported materials on which duties have been paid, 
are used in the manufacture of articles manufactured or pro-
duced in the United States, there shall be allowed on the ex-
portation of such articles a drawback equal in amount to the 
duties paid on the materials used, less one per centum of such 
duties.” The object of this section is evidently to stimulate 
domestic manufactures by allowing to the manufacturer a re-
bate of duties paid upon imported materials used by him in 
such product.

The theory of the claimant in this connection is, that bottled 
beer is really a different article from ordinary beer, and requires

tinuously. They are then washed in a tank filled with lukewarm water on 
the outside by hand and on the inside by brushes in the washing machine, 
and then rinsed with cold water before being placed in the racks to be filled.

Old as well as new bottles are used.
X. In making bottled beer, from the time of purchase of the ingredients 

until the completion of the finished product the process must be so man-
aged as to diminish the albuminoids. When prepared as stated in the fore-
going findings, bottled beer can stand the heat at the equator without being 
spoiled.

XI. Beer bottled for export is understood to be beer intended for ship-
ment, whether to domestic or foreign points, and for use other than loca 
and immediate. When beer is bottled for local and immediate use, it may 
be the same beer as hereinbefore described and prepared in the same man 
ner as for export, including pasteurization, or it may be the same beer pre-
pared in the same manner without pasteurization, or it may be ordinaiy eg 
beer, differing from bottled beer for export in the particulars described in 
findings VII and VIII, and without pasteurization. .

XTT. When bottled beer is sold to retailers, it is delivered in cases o o - 
ties, and an extra charge is made to the purchaser for the case and o e , 
which charge is credited to his account on the return of the case an 
ties. A similar practice obtains on the sale of the bottled beer y 
by retailers to their consumers.
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a process of manufacture in which bottles and corks are a ma-
terial ingredient. Its argument is thus stated in the petition:

“ In the manufacture of beer for export it becomes necessary 
to kill the yeast in the beer in order to prevent second fermen-
tation and consequent ruin of the beer, and, in order to destroy 
the germs of the yeast, the finished beer must be steamed to the 
degree necessary to kill such germs, and for that purpose the 
beer must be inclosed securely in some vessel to prevent the es-
cape of the carbonic acid gas, and of all such vessels a bottle 
manufactured of glass is the one best adapted for that purpose. 
Such beer, after being subjected to the process of steaming, is 
materially different from the beer before being subjected to 
steaming, and in order to create such different article a closed 
glass bottle is indispensable, and the bottles and corks, forming 
a portion of the complete manufactured article known as ‘ bottled 
beer,’ are, as well as the hops and barley entering into the same, 
a necessary component part of the article when completed and 
in a condition ready for export.”

It seems there has been some difference of opinion among the 
Treasury officials upon this subject, since on March 31,1886, the 
then Secretary of the Treasury decided, under a statute similar 
to the one above cited, that a drawback should be allowed, not 
only for the hops, rice and barley used in the manufacture of 
the beer, but for the bottles and corks, and in an official table 
of drawback duties, published August 17,1886, bottles and corks 
imported and used in bottling beer were specifically named as 
entitled to the benefit of a drawback to the full amount of the 
uty paid. This ruling remaining in force until October 28, 
890, when the Assistant Secretary decided that imported bot- 
es used in the bottling of fermented liquors, made here from 
omestic grains and hops, were not entitled to a drawback un- 
er the Tariff Act of 1890; but, notwithstanding this ruling, it 

wou d appear that the drawback continued to be allowed and 
pai until March 24,1893, when, in a letter to the collector of 
cus oms of New York, the Secretary overruled and rescinded 

e earlier decisions, and has since refused to allow the draw-
back.

Tn our view, the question presents no difficulty whatever.
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Under the statute, the drawback is allowed only upon “ imported 
materials . . . used in the manufacture of articles manu-
factured or produced in the United States,” and subsequently 
exported. By this is undoubtedly meant that the imported 
materials must enter into and form one of the ingredients of 
the manufactured article, as did the hops and barley upon which 
the drawback was allowed, and properly allowed, by the Court 
of Claims. But the bottles and corks are not “ imported mate-
rials ” at all, but finished products, and usable for any liquor 
which the importer may choose to put in them. Neither are 
they ingredients used in the manufacture of exported or any 
other kind of beer, in any proper sense of the term, but simply 
the packages which the manufacturer, for the purposes of ex-
port, sees fit, and perhaps is required, to make use of for the 
proper preservation of his product. Bottled beer is still beer, 
made of the same ingredients as ordinary beer, though made 
with greater care, and to speak of the bottles and corks as in-
gredients of the beer is simply an abuse of language.

The fact that the beer must be steamed after bottling to a 
point necessary to kill the germs of yeast, and for that purpose 
must be enclosed in some vessel to prevent the escape of the 
carbonic acid gas, only shows that the beer is bottled before it is 
finally manufactured and ready for the market. This process 
certainly does not convert a bottle from an incasement into an 
ingredient. In this particular beer does not materially differ 
from a hundred other articles which require to be incased for 
their proper preservation. Thus, champagne and other spark-
ling wines must be bottled while yet effervescing, or they will 
lose the twang which gives them their principal value. The 
same remark may be made of Apollinaris and other effervesc-
ing waters, though not manufactured, and of certain canned 
fruits and vegetables which are required to be incased while hot 
and still in the process of preservation.

The claim is by no means so strong a one for the allowance 
of a drawback as was the Tidewater Oil Co. v. The United States, 
171 U. S. 210, in which imported shooks were used in the manu-
facture of boxes, subsequently exported to foreign countries. 
We held in that case that boxes constructed of shooks, w ic
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were imported in bundles of ends, sides, tops and bottoms, and 
needed only to be put together in the United States and in cer-
tain nailing and trimming, the whole value of which was equal 
to about one tenth of the value of the boxes, were not “ wholly 
manufactured” in the United States within Rev. Stat. § 3019 
and the Treasury Regulations of 1884.

It may be entirely true that, if this drawback be not allowed, 
the duties upon the bottles and corks will preclude the manu-
facturer from competing in foreign markets with foreign brew-
ers, since he must necessarily export his beer in imported bottles, 
while his foreign competitor may use bottles manufactured in 
his own country. Yet this apparent hardship will not authorize 
us to do violence to the clear language of the statute. If the 
law afford him an imperfect relief, his remedy is by application 
to Congress for additional legislation, and not to the judicial 
power for a strained interpretation of the law already in force.

The judgment of the Court of Claims is right, and it is there-
fore

Affirmed.

MALLETT NORTH CAROLINA.

ERROR TO THE SUPREME COURT OF NORTH CAWm,

No. 189. Argued April 8, 1901. — Decided May *20,1901.

Questions arising under the Constitution and laws of the United States 
were presented at the trial of this case in the Supreme Court of the State, 
and were decided against the party invoking their protection. Had that 
Court declined to pass on the Federal questions, and dismissed the peti-
tion without considering them, this Court would not undertake to revise 
their action.

The legislation of North Carolina in question in this case, did not make 
at a criminal act which was innocent when done; did not aggravate an 

o ence or change the punishment and make it greater than it was when 
committed; did not alter the rules of evidence and require less or 

i erent evidence than the law required at the time of the commission 
o the offence; and did not deprive the accused of any substantial right 
or immunity possessed by them at the time of the commission of the
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offence charged; and the law granting to the State the right of appeal 
from the Superior Court to the Supreme Court of the State was not an 
ex post facto law.

The contention that the plaintiffs in error were denied the equal protection 
of the laws because the State was allowed an appeal from the Superior 
Court of the Eastern, and not from the Western District of the State, is 
not well founded.

It appears by the statement of the plaintiffs in error in their petition for a 
reargument, that no Federal question was raised or considered in the 
criminal court or in the Superior Court in respect to the admission of 
the evidence; and therefore there was no basis on which to claim error 
in this respect in those courts; nor did the Supreme Court in passing on 
the contention, deal with it as a Federal question, but as a mere question 
arising under the criminal law of the State; and hence there is nothing 
in its action for this court to review.

In  September, 1898, John P. Mallett and Charles B. Mehe- 
gan were indicted and tried in the criminal court of the county of 
Edgecombe, North Carolina, for conspiracy to defraud. They 
were convicted and sentenced to two years’ imprisonment in 
the common jail. They appealed to the Superior Court. The 
record was certified up by the clerk of the criminal court on 
April 1, 1899. The Superior Court reversed the verdict and 
judgment, and granted a new trial. From this judgment of 
the Superior Court the State appealed, on July 7, 1899, to the 
Supreme Court, which reversed the judgment of the Superior 
Court, and remanded the cause to the criminal court, with direc-
tions that the sentence imposed by that court should be carried 
into execution.

At the time of the commission of the offence, and at the time 
of the trial in the criminal court of Edgecombe County, the 
State of North Carolina was not entitled to appeal to the Su-
preme Court of the State from the judgment of the Superior 
Court granting the defendants a new trial. There are two dis-
trict criminal courts in the State—the Eastern and the Western. 
In the eastern district, in which the county of Edgecombe is 
situated, the State, since March 6, 1899, by legislation of that 
date, is allowed to appeal to the Supreme Court from a ju g 
ment of the Superior Court granting a defendant a new tria , 
but such right of appeal is not allowed to the State from ju g 
ments of the Superior Court in cases on appeal from the wes
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ern district criminal court. It thus appears that the right of 
appeal from the Superior Court to the Supreme Court was con-
ferred upon the State after the commission of the offence and 
the trial in the criminal, and before the Superior Court had 
granted a new trial.

From the judgment of the Supreme Court of the State a writ 
of error was allowed to this court.

J/r. F. H. Busbee for plaintiffs in error.

Jfr. J. C. L. Harris and Hr. B. G. Green for defendant in 
error.

Mr . Justice  Shiras , after making the above statement, deliv-
ered the opinion of the court.

Before considering the errors assigned by the plaintiffs in 
error to the judgment of the Supreme Court of North Carolina, 
it is proper that we should dispose of the motion made by the 
counsel for the State to dismiss the writ of error, on the alleged 
ground that the record does not disclose that any Federal ques-
tion was raised in either of the courts in which the case was 
heard, and that no such question was raised.

It is, of course, obvious that there was no opportunity for 
the defence to raise in the criminal court the question as to the 
validity, as against the defendants, of the legislation allowing 
an appeal to the Supreme Court, because that legislation was 
not enacted till after the trial had been concluded.

It would also seem that the question of the validity of that 
egislation, in its Federal aspect, was not raised or considered 

in the Superior Court. It is true that in that court error was 
a eged to the action of the criminal court in permitting evi- 

cer^a^n statements in the books of the defendants, and 
W ic books had been seized by the sheriff under an attach-
ment against the property of the defendants, to be used on the 
na against the defendants and over their objection, and that 

eon ention was sustained by the Superior Court, and the new 
na was granted for that and other reasons. But it does not
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appear that the Superior Court was formally called upon to 
consider any Federal question.

But we are of opinion that questions arising under the Con-
stitution and laws of the United States were presented in the 
Supreme Court of the State, and were by that court considered 
and decided against the party invoking their protection.

It is true, as we learn from the first opinion filed by the Su-
preme Court, that such Federal questions were not considered 
by that court, or, at all events, were not treated as Federal 
questions, but as questions arising under state laws. But the 
record discloses that, after that opinion had been filed but be-
fore it had been certified down, the defendants filed a petition 
for reargument, and presented the Federal questions on which 
they rely. The Supreme Court entertained the petition, and pro-
ceeded to discuss and decide the Federal questions. In support 
of the motion to dismiss numerous decisions of this court are 
cited to the effect that it is too late to raise a Federal question 
by a petition for a rehearing in the Supreme Court of a State after 
that court has pronounced its final decision. Loeber v. Schroeder. 
149 U. S. 580; Sayward v. Denny, 158 U. S. 180; Pim v. 
St. Louis, 165 U. S. 273.

But those were cases in which the Supreme Court of the 
State refused the petition for a rehearing, and dismissed the pe-
tition without passing upon the Federal questions. In the pres-
ent case, as already stated, the Supreme Court of North Caro-
lina did not refuse to consider the Federal questions raised in 
the petition, but disposed of them in an opinion found in this 
record. State v. Mallett, 125 N. C. 718. Had that court de-
clined to pass upon the Federal questions and dismissed the pe 
tition without considering them, we certainly would notun er 
take to revise their action.

The first contention we encounter in the assignments of error 
is that, as the statute which provides for an appeal from t e 
Superior Court to the Supreme Court in criminal cases was no 
passed until after the commission of the offence charge an 
the trial in the criminal court, it was, as against the p ain i 
in error, ex post facto and in violation of Art. 1, sec. 10, o 
Constitution of the United States.
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The opinion of the Supreme Court stating the facts and dis-
posing of this question is brief, and may be properly quoted:

“ The next exception in the petition is that at the time of 
the commission of the offence the statute allowed no appeal to 
the State from the ruling of the Superior Court judge. But 
the defendant had no t vested rights ’ in the remedies and 
methods of procedure in trials for crime. They cannot be said 
to have committed this crime relying upon the fact that there 
was no appeal given the State in such cases. If they had con-
sidered that matter they must have known that the State had 
as much power to amend section 1237 as it had to pass it, and 
they committed the crime subject to the probability that ap-
peals in rulings upon matters of law would be given the State 
from these intermediate courts. At any rate, their complaint 
is of errors in the trial court, and when they appealed to the 
Superior Court they did so by virtue of an act which provided 
that the rulings of that court upon their case could be reviewed, 
at the instance of the State, in a still higher court. The appeal 
was certified up to the Superior Court April 1, 1899, and on 
July 7,1899, the appeal was taken to this court. The statute 
regulating appeals from the Eastern District Criminal Court, 
chapter 471, Laws 1899, was ratified March 6, 1899.”

The subject has been several times considered by this court. 
The first case was that of Calder v. Bull, 3 Dall. 386, where 
the important decision was made that the provision prohibit- 
nig ex post facto laws had no application to legislation concern-
ing civil rights. But the opinion, delivered by Mr. Justice 

base, contains a classification of the criminal cases in which 
the provision is applicable:

1st. Every law that makes an action done before the passing 
o the law, and which was innocent when done, criminal; and 
punishes such action. 2d. Every law that aggravates the ftrima 
or makes it greater than it was when committed. 3d. Every 
uw that changes the punishment and inflicts a greater punish-

ment than the law annexed to the crime when committed.
• Every law that alters the legal rules of evidence, and re-

ceives less or different testimony than the law required at the 
vol . clxxxi —38
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time of the commission of the offence in order to convict the 
offender.”

In Cummings n . Missouri, 4 Wall. 277, and Ex parte Garland, 
4 Wall. 333, a law which excluded a minister of the gospel 
from the exercise of his clerical functions, and a lawyer from 
practice in the courts, unless each would take an oath that they 
had not engaged in or encouraged armed hostilities against the 
Government of the United States, was held to be an ex post facto 
law, because it punished, in a manner not before prescribed by 
law, offences committed before its passage, and because it in-
stituted a new rule of evidence in aid of conviction.

In Kring v. Missouri, 107 U. S. 221, will be found an elab-
orate review of the history of the ex post facto clause of the 
Constitution and of its construction by the Federal and the 
state courts. Kring was convicted of murder in the first de-
gree, and the judgment of condemnation was affirmed by the 
Supreme Court of Missouri. A previous sentenced pronounced 
on his plea of murder in the second degree and subjecting him 
to an imprisonment for twenty-five years had, on his appeal, been 
reversed and set aside. By the law of Missouri in force when 
the homicide was committed this sentence was an acquittal of 
the crime of murder in the first degree; but before his plea of 
guilty was entered the law was changed; so that by the force 
of its provisions, if a judgment on that plea be lawfully set 
aside, it shall not be held to be an acquittal of the higher crime; 
and it was held, four of the justices dissenting, that, as to this 
case, the new law was an ex post facto law, and that he could 
not again be tried for murder in the first degree.

In Hopt v. Utah-, 110 U. S. 574, 589, one of the questions 
presented was, whether a law which made it competent for 
witnesses to testify to the commission of a crime who were in-
competent to so testify at the time the crime was so committe , 
was an ex post facto law, and it was unanimously held other 
wise. Kring n . Missouri was cited and relied on by the plain 
tiff in error, and was disposed of by the court, per Mr. Justice 
Harlan, in the following observations:

“ That decision proceeded upon the ground that the state con 
stitution deprived the accused of a substantial right which t e
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law gave him when the offence was committed, and, therefore, 
in its application to that offence and its consequences altered 
the situation of the party to his disadvantage. By the law as 
established when the offence was committed, Kring could not 
have been punished with death after his conviction of murder 
in the second degree, whereas by the abrogation of that law 
by the constitutional provision subsequently adopted, he could 
thereafter be tried and convicted of murder in the first degree. 
Thus the judgment of conviction of murder in the second de-
gree was deprived of all force as evidence to establish his abso-
lute immunity thereafter from punishment for murder in the 
first degree. This was held to be the deprivation of a substan-
tial right which the accused had at the time the alleged offence 
was committed.

“ But there are no such features in the case before us. Stat-
utes which simply enlarge the class of persons who may be com-
petent to testify in criminal cases are not ex post facto in their 
application to prosecutions for crimes committed prior to their 
passage; for they do not attach criminality to any act previ-
ously done, and which was innocent when done; nor aggra-
vate any crime theretofore committed; nor provide a greater 
punishment therefor than was prescribed at the time of its 
commission; nor do they alter the degree, or lessen the amount 
or measure, of the proof which was made necessary to convic-
tion when the crime was committed. The crime for which the 
present defendant was indicted, the punishment prescribed there- 
or, and the quantity or degree of proof necessary to establish 
is guilt, all remained unaffected by the subsequent statute. 
ny statutory alteration of the legal rules of evidence which 

would authorize conviction upon less proof, in amount or de-
gree, than was required when the offence was committed, 
ought, in respect of that offence, to be obnoxious to the con- 
8 inhibition upon ex post facto laws. But alterations 
w ic do not increase the punishment nor change the ingredi-
ents of the offence, or the ultimate facts necessary to estab- 

s guilt, but, leaving untouched the nature of the crime and 
e amount or degree of proof essential to conviction, only 

emove existing restrictions upon the competency of certain
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classes of persons as witnesses, relate to modes of procedure 
only, in which no one can be said to have a vested right, and 
which the State, upon grounds of' public policy, may regulate 
at pleasure. Such regulations of the mode in which the facts 
constituting guilt may be placed before the jury, can be made 
applicable to prosecutions or trials thereafter had, without ref-
erence to the date of the commission of the offence charged.”

In Gibson v. Mississippi, 162 U. S. 565, it was held that the 
Mississippi Code, in force when the indictment was found, did 
not affect in any degree the substantial rights of those who 
had committed crime prior to its going into effect; it did not 
make criminal and punishable any act that was innocent when 
committed, nor aggravate any crime previously committed, 
nor inflict a greater punishment than the law annexed to such 
crime at the time of its commission, nor alter the legal rules of 
evidence in order to convict the offender. That the inhibition 
upon the passage of ex post facto laws does not give a criminal 
a right to be tried, in all respects, by the law in force when the 
crime charged was committed. That the mode of trial is always 
under legislative control, subject only to the condition that the 
legislature may not, under the guise of establishing modes of 
procedure and prescribing remedies, violate the accepted prin-
ciples that protect an accused person against ex post facto en-
actments.

In Thompson v. Missouri, 171 U. S. 380, it was held that an 
act of the legislature of Missouri, providing that comparison of 
a disputed writing with any writing proved to the satisfaction 
of the judge to be genuine, shall be permitted to be made by 
witnesses, and such writings and the evidence of witnesses re-
specting the same may be submitted to the court and jury as 
evidence of the genuineness or otherwise of the writing in dis-
pute, is not ex post facto, under the Constitution of the Unite 
States, when applied to prosecutions for crimes committed prior 
to its passage. In the opinion in this case the previous deci-
sions were again reviewed, and the following passage from 
Cooley’s Treatise on Constitutional Limitations was quote 
with approval:

“ So far as mere modes of procedure are concerned a par y
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has no more right, in a criminal than in a civil action, to insist 
that his case shall be disposed of under the law in force when 
the act to be investigated is charged to have taken place. Rem-
edies must always be under the control of the legislature, and 
it would create endless confusion in legal proceedings if every 
case was to be conducted only in accordance with the rules of 
practice, and heard only by the courts in existence when its 
facts arose. The legislature may abolish courts and create new 
ones, and it may prescribe altogether different modes of pro-
cedure in its discretion, although it cannot lawfully, we think, 
in so doing, dispense with any of those substantial protections 
with which the existing law surrounds the person accused of 
crime.” (Chap. 9, p. 272, 5th ed.) See likewise Duncan v. 
Missouri, 152 U. S. 377. ’

Applying the principles established by these cases to the facts 
of the present case, we think it may be concluded that the legis-
lation of North Carolina in question did not make that a crimi-
nal act which was innocent when done; did not aggravate an 
offence or change the punishment and make it greater then when 
it was committed; did not alter the rules of evidence, and require 
less or different evidence than the law required at the time of 
the commission of the offence; and did not deprive the accused 
of any substantial right or immunity possessed by them at the 
time of the commission of the offence charged.

It must not be overlooked that, when the plaintiffs in error 
perfected their appeal from the Criminal Court, by procuring 
its certification, on April 1, 1899, to the Superior Court, the 
new law, ratified on March 6, 1899, provided that the State 
could have the decision of that court reviewed by the Supreme 
Court.

Upon the whole, therefore, we agree with the Supreme Court 
of North Carolina in holding that the law granting the right 
°f appeal to the State from the Superior to the Supreme Court of 

e State was not an ex post facto law within the meaning of 
the Constitution of the United States.

The further contention, that the plaintiffs in error were denied 
e equal protection of the laws because the State was allowed
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an appeal from the Superior Court of the Eastern, and not from 
the Western, District of the State, is not well founded.

In Missouri v. Lewis, 101 U. S. 22, it was held that, by the 
Fourteenth Amendment of the Constitution of the United 
States, a State is not prohibited from prescribing the jurisdic-
tion of the several courts, either as to their territorial limits, or 
the subject-matter, amount or finality of their respective judg-
ments or decrees; and that where, by the constitution and laws 
of Missouri, the St. Louis Court of Appeals has exclusive juris-
diction in certain cases of all appeals from the circuit courts in 
St. Louis and some adjoining counties, and the Supreme Court 
has jurisdiction of appeals in like cases from the circuit courts 
of the remaining counties of the State, such an adjustment of 
appellate jurisdiction is not forbidden by anything contained 
in the Fourteenth Amendment. It was said by Mr. Justice 
Bradley, giving the opinion of the court:

“ Each State has the right to make political subdivisions of 
its territory for municipal purposes, and to regulate their local 
government. As respects the administration of justice, it may 
establish one system of courts for cities and another for rural 
districts, one system for one portion of its territory and another 
system for another portion. Convenience, if not necessity, often 
requires this to be done, and it would seriously interfere with the 
power of a State to regulate its internal affairs to deny it this 
right. We think it is not denied or taken away by anything in 
the Constitution of the United States, including the Amendments 
thereto ... If every person residing or being in either 
portion of the State should be accorded the equal protection o 
the laws prevailing there, he could not justly complain of a 
violation of the clause referred to. For, as before said, it has 
respect to persons and classes of persons. It means that no 
person or class of persons shall be denied the same protection 
of the laws which is enjoyed by other persons or other classes 
in the same place and under like circumstances. The Fourteen i 
Amendment does not profess to secure to all persons in t 
United States the benefit of the same laws and the same reme-
dies. Great diversities in these respects may exist in two e 
separated only by an imaginary line. On one side of t e
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there may be a right of trial by jury, and on the other no such 
right. Each State prescribes its own modes of judicial proceed-
ings. If diversities of laws and of judicial proceedings may 
exist in the several States without violating the equality clause of 
the Fourteenth Amendment, there is no solid reason why there 
may not be such diversities in different parts of the same State. 
A uniformity which is not essential as regards different States 
cannot be essential as regards different parts of a State, provided 
that in each and all there is no infraction of the constitutional 
provision.”

The principles of this case have been approved and applied in 
several subsequent cases. Hallinger v. Da/vis, 146 U. S. 314, 
322; Hodgson v. Vermont, 168 U. S. 262; Holden v. Hardy, 
169 U. S. 366; Brown n . Hew Jersey, 175 U. S. 172.

We, therefore, see no error in the action of the Supreme Court 
of North Carolina in holding that the State has control of its 
own legislation as to the cases in which it will permit appeals 
in its own behalf in its courts.

There remains to consider the contention that, in the trial in 
the criminal court, by the use of certain books of account be-
longing to them, the plaintiffs in error were thereby made to be 
witnesses against themselves, and thus their privileges and im- 
munites as citizens of the United States have been abridged, and 
they are deprived of their liberty without due process of law, 
contrary to the Fourteenth Amendment to the Constitution of 
the United States.

In the petition for a rehearing in the Supreme Court, which, 
as we have seen, is the only part of the record on which the 
plaintiffs in error can rely as raising Federal questions, the point 
was thus presented:

That prior to the beginning of this action an attachment 
against the property of the defendant was issued at the instance 
of J. M. Baker, administrator of M. L. Woolard and of Solomon 
Woolard, who is the chief prosecuting witness in this case. By 
virtue of said attachment the sheriff of Edgecombe County seized 

e ledger and counter book of the defendants and has kept 
possession of them up to this time. At the trial of the present 
in ictment the said books so wrongfully taken from the defend-
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ants were offered in evidence. The defendants objected; the 
objection was overruled, and the defendants excepted. In this 
the defendants submit there was error. For it is, in effect, mak-
ing the defendants give evidence against themselves under the 
principles laid down in the case of Boyd v. United States, 
116 U. S. 616. At the argument of this case at this term coun-
sel had not found this authority, and their argument did not go 
upon this ground. Since said hearing they found said case, and 
they are advised that the principle and the authority are de-
cisive, and would at once satisfy the court of the defendants’ 
right to a new trial, if the matter could be brought to its at-
tention.”

The only ground of objection shown by the record to have 
been taken by defendants’ counsel to the admission of this evi-
dence was “ because the testimony now offered was subsequent 
to the examination in the supplementary proceedings.”

Nothing seems to have been claimed, either in the criminal 
court or in the Superior Court, as to the inadmissibility of the 
books as evidence on the ground of any provision of the Federal 
Constitution. The Supreme Court thus treated the subject:

“ We will consider now the only exception which the petition 
to reargue insists the judge of the Superior Court should have 
passed upon and held in favor of the defendant, i. e., that the 
sheriff, by attachment, having seized the ledger and counter 
book of the defendants, they were put in evidence against them. 
There was certainly no error in using the defendants’ own en-
tries against them. The shoes of a party charged with crime 
can be taken and fitted to tracks as evidence, and in one case, 
when a party charged with crime was made to put his foot into 
the tracks, the fact that it fitted was held competent. State y. 
Graham, 74 N. C. 646. Nor has it ever been suspected that if, 
upon a search warrant, stolen goods are found in the possession 
of the prisoner, that fact cannot be used against him. Here 
the books came legally into the possession of another, and the 
tell-tale entries were competent against the parties making them 
in the course of their business.”

It therefore appears by the statement of the plaintiffs in error 
in their petition for a reargument that no Federal question was
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raised or considered in the Criminal Court or in the Superior 
Court, in respect to the admission of the evidence. So that 
there was no basis on which to claim error in this respect in 
those courts. Nor did the Supreme Court, in passing upon the 
contention, deal with it as a Federal question, but as a mere 
question arising under the administration of the criminal law 
of the State, and there is, therefore, nothing in its action for us 
to review.

But we do not wish to be understood as implying that, even 
if this question had been duly presented in the state courts as 
a Federal question, there was error in admitting the evidence 
complained of.

The judgment of the Supreme Court of North Carolina is
Affirmed.

COLBURN u GRANT.

APPEAL FROM THE COURT OF APPEALS OF THE DISTRICT OF COLUMBIA.

No. 221. Argued and submitted April 8, 9,1901.—Decided May 20,1901.

The statements below of the Court of Appeals of the District of Columbia 
in this case, that abandonment of discretionary power by a trustee to 
his cotrustee, is a fact to be proved by him who alleges it; that so 
likewise is negligence in the supervision of a trust; and that neither 
abandonment nor negligence is to be implied without satisfactory proof 
of the fact, or of circumstances sufficient to warrant the inference, and 
that the court does not find that proof in the statement of facts con-
tained in the record, are cited and approved by this court.
e treatment of facts and law in the opinion of the courts below was full 

and satisfactory, and releases this court from further discussion.

th^HTS iS an aPPea^ frora a decree of the Court of Appeals of 
e District of Columbia, which affirmed a decree of the Su- 

Preme Court of the District dismissing a bill in equity, which 
a een filed in that court. The complainants were legatees 

o one Augustus G. P. Colburn and their trustee, Franklin H.
ac eyj against Robert E. Grant, the executor of the estate of
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George Fitz James Colburn, a deceased trustee of the estate of 
said Augustus Colburn, for an accounting, it being alleged that 
there had come into the hands of said trustee and his cotrustee, 
both of whom were deceased, a large sum of money, namely, 
$28,000, and that only $5000 thereof had been accounted for. 
The codefendants of the defendants’ executor were those per-
sons who would be entitled to distribution of his testator’s es-
tate. The case was heard upon the pleadings and an agreed 
statement of facts.

The stipulation of facts was as follows:
“ In order to obviate the expense of taking testimony in re-

lation thereto, it is hereby stipulated and agreed that the fol-
lowing are conceded as facts, and that the statements herein 
may be read and taken in this cause as established.

“ That the complainant Franklin H. Mackey, trustee, was ap-
pointed by decree of this court in equity cause No. 18,728, and 
has qualified as such.

“ That the complainants Rollinson Colburn and Edward A. 
Colburn are the only surviving children of Hervey Colburn, 
who was a brother to Augustus G. P. Colburn.

“ That the complainants Elizabeth F. Colburn, Gertrude H. 
Colburn, F. Helen Colburn and Louise B. Colburn are the only 
children of H. Hobart Colburn, a deceased child of the said 
Hervey Colburn; that said H. Hobart Colburn predeceased 
the said George Fitz James Colburn, and that all the above- 
named parties are now of full age.

“ That George Fitz James Colburn died in September, 1897, 
unmarried and without issue, his wife having died before him, 
and that all the brothers and sisters of Augustus G. P. Colburn 
predeceased the said George Fitz James Colburn except P. 
Miranda Kimball, who died on the 22d day of December, 189

“ That under the will of the said Augustus G. P. Colburn 
the said George Fitz James Colburn and John W. Taylor were 
named as trustees, without bond, for the management o t e 
trust portion of said estate, with power to sell the same.

“ That the real estate in the city of Newark, State of 
Jersey, mentioned in the will of the said Augustus G. • ° 
burn, was sold by said trustees shortly after the deat o
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testator, the net proceeds arising therefrom amounting to 
twenty-seven thousand dollars, which was paid part in cash and 
the remainder in subsequent instalments, the latter instalments 
being collected by the said Taylor.

“ That the said George Fitz James Colburn removed from the 
city of Newark in the year 1873 to the city of Washington, 
D. C., where he resided, except for a few months, up to the day 
of his death.

“That John W. Taylor, one of the said trustees, was a prom-
inent lawyer of the city of Newark at the time of his appoint-
ment, and continued so to be up to the date of his death in the 
year 1893, and that he was regarded by the general public as a 
man of business integrity at the time of his death by his own 
hands on November 20, 1898.

“ That after the death of the said Taylor it was found that he 
had squandered many estates under his custody, amongst others 
the said estate of Augustus G. P. Colburn, except the sum of 
five thousand dollars, which was under the exclusive control of 
the said George Fitz James Colburn, and which latter sum of 
$5000 has been turned over by the executor of said George 
litz James Colburn to said Franklin H. Mackey, trustee, by 
order of this court in equity cause 18,728.

“ That the said trust estate, except the said sum of five thou-
sand dollars referred to, was by the said George Fitz James 
Colburn left solely to the collection, management and discretion 
of the said Taylor, who handled said sum without the coopera-
tion, supervision or knowledge of the said George Fitz James 
Colburn, the latter only requiring from said Taylor the payment 
of the income of said estate to him, said George Fitz James Col-
burn, as provided by said will.

Upon the death of said Taylor, trustee, the said George 
Fitz James Colburn, as surviving trustee, made claim against 
the estate of said Taylor for the amount of the trust fund by 

im squandered, as aforesaid, and upon said claim of twenty- 
two thousand dollars he received a dividend of $3342.45.

That by paper writings dated respectively September 6, 9 
r  rr^’ 1$$$’ ^ev* Edward A. Colburn, Rollinson Colburn, and 

• Hobart Colburn released all claim to the said $3342.45 unto
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the said George Fitz James Colburn, and that thereupon the 
said George Fitz James Colburn purchased an annuity for him-
self, which he enjoyed until his death. Said paper writing is 
in the following form: ‘ I hereby give my full assent that my 
cousin, George Fitz James Colburn, shall have full right to use 
the sum of $3342.45 received by him from his father’s estate, 
should he so have need, and do resign any interest I may have 
in said sum of $3342.45 if he so desire to use it.’ Originals of 
above paper to be filed in this suit.”

J/r. Franklin H. Mackey for appellants.

Mr. J. Holdsworth Gordon, for appellee, submitted on his 
brief.

Mr . Justi ce  Shiras , after making the above statement, deliv-
ered the opinion of the court.

The case was heard in the Supreme Court of the District on 
bill, answers and an agreed statement of facts. Some complaint 
is made in appellants’ brief of the alleged fact that the court 
treated certain allegations in the answer of the defendant exec-
utor as evidence, although an answer under oath had been dis-
pensed with, and it is said that only those portions of the an-
swer which admitted the allegations of the bill, or contained 
admissions against interest, should have been considered.

We are inclined to think that, upon the record made up and 
presented at the hearing, the court had a right to consider all 
the allegations of the answer. No replication, putting the alle-
gations of the answer in issue, appears to have been filed, an 
the court may have well supposed that the complainants had 
agreed to have the case disposed of on bill, answers and stipu 
lation. If such a course was a surprise to counsel, application 
should have been made to have the decree suspended, and for 
leave to take rebutting evidence.

However, we have examined and compared the respective 
allegations of the bill and answer, and do not perceive t a, 
even upon the theory of appellants’ counsel, any such substan
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tial difference in the facts could have been made to appear as 
would have justified a different result.

Not only, then, is there an agreement as to the controlling 
facts, but there also seems to be little or no controversy in re-
spect to the principles of law involved. The learned counsel 
for the appellants concedes, in effect, the propositions of law 
found in the opinion of the Court of Appeals, but contends that 
a proper application of those propositions would call for a dif-
ferent decree.

The purpose of the bill is to have the estate of George Fitz 
James Colburn held liable for a defalcation by John W. Tay-
lor, who was united with said Colburn in the administration of 
a trust estate created by the will of Augustus G. P. Colburn, 
father of George F. J. Colburn.

The father, who was a resident of Newark, New Jersey, died 
on May 27, 1872, and in his will, dated May 25, 1872, devised 
to said son, for and during his natural life, a certain dwelling 
house and lot in said city, with power to the trustees named in 
the will, who were his said son and John W. Taylor, to sell the 
same at any time, and to invest the proceeds of such sale as ad-
vantageously as possible, and to pay over the income arising 
therefrom to his said son during his life. Shortly after the 
death of the testator the trustee sold this real estate for the 
sum of $27,000, which was paid partly in cash and partly in 
instalments. George F. Colburn subsequently removed to the 
city of Washington, where he died in September, 1897.

John W. Taylor was a prominent lawyer in the city of New-
ark at the time of his appointment, and continued so to be up 
to the date of his death, and was regarded by the general pub-
lic as a man of business integrity at the time of his death by 
his own hand on November 20, 1893.

After Taylor’s death it was discovered that he had squan-
dered many estates in his custody, among others the said estate 
°f Augustus G. P. Colburn, except the sum of $5000, which 
was under the exclusive control of George F. J. Colburn, and 
which latter sum is not in controversy here.

Upon the death of Taylor, George F. J. Colburn, as surviving 
rustee, made claims against the estate of Taylor for the amount



606 OCTOBER TERM, 1900.

Opinion of the Court.

of his defalcation in the estate of Augustus G. P. Colburn, and 
upon said claim of twenty-two thousand dollars he received a 
dividend of $3342.45. The amount so received was subse-
quently, with the consent of the residuary legatees under his 
father’s will, invested by George F. J. Colburn in an annuity 
for himself, which he enjoyed until his death.

Without going into further details, it is evident, and, indeed, 
is conceded, that George F. J. Colburn was not involved in the 
dishonest acts of his cotrustee, and which resulted in the loss of 
the larger part of the trust estate. Nor is it contended that, as 
a matter of law, was George F. J. Colburn liable for the mal-
feasance of his cotrustee.

What is contended is that an abandonment of discretionary 
power by a trustee to a cotrustee, where the trust is entitled to 
the united discretion of both, is such an act of supine negligence 
as to render the trustee who has abandoned his active participa-
tion in the management of the trust liable for the losses occa-
sioned by the misconduct of the cotrustee; that George F. J. 
Colburn did so abandon his functions as trustee, and that, accord-
ingly, he was, and his estate now is, liable for the money mis-
applied by Taylor.

The courts below did not refuse to recognize the soundness of 
appellants’ statement of the law as a general proposition, and, 
indeed, stated it strongly in the following language:

“ Cotrustees may not act independently of one another, nor 
ignore each other in the management of the trust. The trust 
is entitled to the united judgment, discretion and ability of all 
the trustees selected. For this reason they may not delegate 
discretionary powers among themselves.”

But it was the opinion of those courts that, while such is the 
general doctrine, yet the facts of the present case do not call 
for its application; that the conduct of Colburn was not in the 
nature of an abandonment by him of duties devolved upon him 
as trustee under his father’s will.

The Supreme Court thus expressed its conclusion :
“ After a loss has occurred, as in this case, by the positive 

fault of some one, it may be easy to say how it could have been 
prevented; but in order to hold some one else fairly responsib e,
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the point of view held by the party sought to be made liable at 
and before the loss occurred is the only safe point of view to as-
sume. . . . From the light of the circumstances shown, I 
cannot convince myself that George F. J. Colburn was guilty 
of any such negligence as to render him liable, nor that the 
claim now made by the bill in this case is a proper one to be al-
lowed against his executor.”

The Court of Appeals, after a full statement of the facts and 
the law applicable thereto, expressed the following conclusion:

“ But we fail to find in the agreed statement of facts sufficient 
proof of the abandonment of the duties of the trust by George 
Fitz Janies Colburn, 16 App. Cas. D. C. 107, 114, or any proof 
of negligence on his part in the supervision of the trust in such 
manner as to render himself or his estate liable.

“ It is true that it is said in the statement that the trust es-
tate, to the extent of twenty-two thousand dollars, was left by 
Colburn to ‘the collection, management and discretion solely 
of Taylor,’ and that Taylor ‘ handled said sum without the co-
operation, supervision or knowledge of Colburn? But this is 
not sufficient. The statement may be consistent with the re-
linquishment only by Colburn of the ministerial duties which 
he might well have intrusted to Taylor. In order to hold Col-
burn responsible there should be some evidence of abandonment 
by him of the discretionary duties which it was not proper for 
him to delegate to his cotrustee.

“ It is very evident that the testator had confidence in Tay-
lor, whom he designates as his friend, and who was in all prob-
ability his legal adviser; and the joinder of Taylor in the trust 
is, under the circumstances, strong evidence that it was the tes-
tator s intention that his should be the controlling mind in the 
management of the trust • and this view is fully corroborated 
y the fact that Colburn, in view of his own special interest in 

t e trust and that there was a residuary devise of the trust 
und, might not be entirely impartial or entirely judicious in 

such management. If the real estate which originally consti- 
uted the trust fund had remained unsold, and no duty had 
een imP°sed on the trustee Taylor other than to collect the 

rents and to remit them to Colburn in Washington, and this
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duty had been left exclusively to him, we do not think that it 
would be reasonable to infer from this fact alone that Colburn 
had abandoned the trust; and yet in that contingency this 
would have been the only duty to be performed under the trust, 
except the payment of taxes and insurance, and all this would 
necessarily have been under the supervision of Colburn and 
subject to his approval and ratification in the acceptance of the 
rents remitted to him. When the real estate was sold and the 
proceeds invested or reinvested, did any different condition 
arise? It does not anywhere in the record appear how this 
fund of twenty-two thousand dollars, alleged to have been left 
to the management of Taylor, was invested. It does not appear 
that, after having been once invested, there was ever need or 
occasion for reinvestment. Indeed, it may reasonably be con-
jectured that the amount remained as a mortgage on the prop-
erty sold; and inasmuch as there is nothing to show that such 
mortgage was ever paid and that the proceeds were reinvested, 
it would not be unreasonable to assume that the investment re-
mained as it was first placed. At all events, we cannot assume 
the contrary in the absence of proof. We cannot assume that 
the money became due, and that Taylor received it and rein-
vested it without the concurrence of Colburn, or that he wholly 
failed to reinvest it and converted it to his own use. That 
Taylor obtained control of the fund and misappropriated it is 
very clear, but when, or how, or under what circumstances he 
did so, we are not told. For all we know, he may have come 
into possession of the fund in the last week or the last month 
of his life, and he may have been the ministerial agent to re-
ceive the money when it was due and payable. He may have 
come properly into possession of it, and the misappropriation 
may have been an afterthought. We cannot infer delinquency 
on the part of Colburn when there is no more proof than is 
contained in this record that, by his abandonment of his trust, 
or by his negligence in the supervision of it, he had put it in 
the power of his cotrustee to prove faithless in his duty. A an 
donment of discretionary power by a trustee to his cotrustee 
is a fact to be proved by him who alleges it, and so likewise is 
negligence in the supervision of a trust. Neither abandonmen
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nor negligence is to be implied without satisfactory proof of the 
fact or of circumstances sufficient to warrant the inference, and 
we do not find that proof in the statement of facts contained 
in this record.”

Another fact in this case is not without weight.
After Taylor’s death, and when it appeared he was a defaulter, 

Colburn at once presented a claim, as cotrustee, against his es-
tate, and was allowed a dividend in the sum of $3342.45. There-
upon the residuary legatees consented in writing that Colburn 
should have a right to use said sum in the purchase of an an-
nuity on his own account.

While we are not disposed to accept the suggestion, on be-
half of the appellees, that by consenting to such a use by Col-
burn of the money received from the estate of Taylor, the 
residuary legatees were estopped from claiming liability for the 
rest of the fund misapplied by Taylor, we yet think that such 
a consent tends strongly to show that the residuary legatees, 
who were fully aware of all the facts and circumstances, did 
not regard Colburn’s conduct as subjecting him to liability for 
Taylor’s misconduct. And the further fact, shown by the rec-
ord, that no intention to hold Colburn for Taylor’s defalcation 
was ever disclosed till more than two years after Colburn’s 
death, and nearly six years after that of Taylor, tends to show 
that the effort to so hold him is an afterthought, not entitled 
to the approval of a court of equity.

The treatment of facts and law in the opinions of the courts 
below, contained in the record, was so full and satisfactory as 
to relieve us from further discussion.

The decree of the Court of Appeals of the District of Colum-
bia is

Affirmed.
vol  clxx xi —39



610 OCTOBER TERM, 1900.

Opinion of the Court.

AMERICAN SUGAR REFINING COMPANY v. UNITED
STATES.

AMERICAN SUGAR REFINING COMPANY v. UNITED
STATES.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE SECOND

CIRCUIT.

Nog. 225, 236. Argued April 12,1901.—Decided May 20,1901.

These cases, argued and submitted together, involve the appraisement of 
sugars imported from Brazil. The sugars were shipped “ green,” that is, 
contained moisture, a certain portion of which drained on the voyage, 
whereby they became more valuable. Duties were levied and collected 
by the collector upon the increased valuation, against the protest of the 
importers. Held that the appraisement so made was legal.

The  case is stated in the opinion of the court.

Mr. H. B. Closson for the Sugar Refining Company. Mr. 
John E. Parsons was on his brief.

Mr. Assistant Attorney General Hoyt for the United States.

Mr . Justi ce  Mc Kenna  delivered the opinion of the court.

These two cases were argued and submitted together. They 
involve the appraisement of certain sugars imported from Bra-
zil. The sugars were shipped “ green,” that is, contained mois-
ture. A certain per cent of this moisture drained on the voy-
ages, and the sugars became thereby more valuable. In other 
words, as the sugars diminished in weight they increased in 
value, being worth as much here as the original quantity shippe 
in Brazil. This is always true of Brazilian sugars, and is recog-
nized by the trade and is made a basis of settlement between 
vendor and vendee. The “settlement test” was used by t e 
appraisers in ascertaining the value of the sugars in Brazil in
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the condition they arrived here. Mr. Sharretts, a member of 
the general board of appraisers, testified in No. 236 (and there 
was no opposing testimony) as follows:

“ The price paid for sugars of this description from Brazil is 
a conditional one, the stipulation being that they will give a 
certain price, with a proviso that the decrease or loss of weight 
in decreased moisture shall not exceed a certain point. There-
fore, in determining what the real price to be paid for that 
sugar was, it was necessary to determine what the test was in 
the United States. By an agreement between the board of 
general appraisers and the government on the one side and the 
importers on the other, we accepted in all cases the settlement 
test as controlling; that is, the test upon which the commercial 
transaction was made was the test which we accepted as the 
controlling one in determining the quantity or percentage of 
sugar on which duty was to be paid. In this particular case 
the board found or the board made a return upon the settle-
ment test. On that settlement test they made the report and 
found the value to be equal to Ils. 11(?. per 100 kilos or per ton, 
the equivalent for this sugar of the same test as that which ar-
rived in the United States, in the country of exportation. In 
other words, they held that the diminished quantity of sugar 
arriving in the United States was worth just as much as they 
paid for the original quantity as shipped from Brazil. We there-
fore found it on the basis of the settlement test to be Ils. 11c?.” 

Duties were levied by the collector upon the increased valua-
tion of the sugars. The importers protested, claiming that the 
duties were illegally exacted. The action of the collector was 
affirmed by the board of general appraisers, and successively 
by the Circuit Court and the Circuit Court of Appeals. The 
cases were then brought here.

Under sectionT82 J of the tariff act of 1894 the rate of duty 
was fixed at forty per cent; but upon what valuation ? Coun-
sel for petitioner says:

“In each of these importations the appraiser ascertained that 
he market value of the sugar when shipped was a certain amount 

per hundredweight. To this valuation, in each case, he made 
aQ addition of a certain further amount per hundredweight
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to represent a supposed increase of its value during the voyage 
owing to drainage. Duty was accordingly assessed at forty per 
cent, not of the value of the sugar per hundredweight ‘ at the time 
of the exportation to the United States,’ ‘ on the day of actual 
shipment,’ and ‘ in the condition in which such merchandise is 
there bought and sold for exportation to the United States,’ but 
at forty per cent of its greater value per hundredweight in its 
condition when landed.”

It is apparent that the increase in value offsets the decrease 
in weight—that is, the total value of the invoice was not in-
creased. Where then was there injury to petitioner? The 
claim is that duties should have been levied according to the 
condition in which the sugars had been bought in Brazil, but 
the claim ignores one element of that condition—the very ele-
ment which made the condition—and ignoring it the claim is 
attempted to be justified by section 19 of the customs adminis-
trative act of 1890. The section provides as follows:

“ That whenever imported merchandise is subject to ad va-
lorem rate of duty, or to a duty based upon or regulated in any 
manner by the value thereof, the duty shall be assessed upon 
the actual market or wholesale price of such merchandise as 
bought and sold in usual wholesale quantities, at the time of 
exportation to the United States, in the principal markets of 
the country from whence imported, and in the condition in 
which such merchandise is there bought and sold for exporta-
tion to the United States, or consigned to the United States 
for sale. . . . That the words ‘ value ’ or ‘ actual market 
value ’ whenever used in this act or in any law relating to the 
appraisement of imported merchandise shall be construed to 
mean the actual value or wholesale price as defined in this sec-
tion.” .

We do not think the statute is very obscure. Passing by 
consideration of section 23, (inserted in the margin,)1 we may 
say, as was decided in Marriott v. Brune, 9 How. 619, an

1 Seo . 23. “ No allowance for damage to goods, wares and merchand' 
imported into the United States shall hereafter be made in the estima. i 
and liquidation of duties thereon. But the importer thereof may, wi 
ten days after the entry, abandon to the United States all or any po



AMERICAN SUGAR REF. CO. v. UNITED STATES. 613

Opinion of the Court.

United States v. Southmayd, 9 How. 637, imported merchan-
dise is that which arrives in this country, and it is upon that 
duties are to be paid. Those cases passed on imports of sugars 
which had lost weight by drainage on the voyages. The con-
troversy was whether duties should be levied upon the weight 
of the sugars when shipped, or upon their weight when they 
arrived, which was less on account of drainage and waste to 
the extent of five per cent, than when they were shipped. 
The court sustained the latter view, saying: “ The general prin-
ciple applicable to such a case would seem to be, that revenue 
should be collected only from the quantity or weight which ar-
rives here. That is what is imported—for nothing is imported 
until it comes within the limits of the port.” The evidence in 
those cases also showed that the quality of the sugars was less 
on account of the drainage. “ Nor is his sugar improved in 
quality,” the court said, “ by the drainage, so as to raise any 
equity against him (the importer) by it.”

The evidence in the case at bar is that the sugars had im-
proved in quality—becoming a higher grade of sugar, and nec-
essarily under the principle of the cited cases it was that grade 
which was imported. Why then should they not have paid 
duty according to that grade ? It was that grade, to use the 
language of Harriott v. Brune, which went “ into the consump-
tion of the country ”—it was that grade which went “ into com-
petition with our domestic manufactures.”

But, it is contended, that was not their condition when shipped. 
In one sense it was not, nor did the importers seek to pay duty 
on the sugars in the condition in which they were shipped. An 
element of that condition escaped, and it was calculated that it 
would escape, and the price to the importer was to be adjusted 
by it. With no decrease in the value of its sugars, petitioner 
claims a decrease of duties which the law fixes by value. The 
petitioner wants the benefit of the weight of the old condition 
and the benefit of the quality of the new.
----—■ ___________

g°o s, wares and merchandise included in any invoice, and be relieved 
r°ni the payment of the duties of the portion so abandoned, provided the 

Portion so abandoned amounts to ten per centum or over of the total value 
or quantity of the invoice.”
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To dwell upon the relative conditions of the sugars is mis-
leading. They are really not the same articles, and it is upon 
the imported article the duty must be laid. This is the purpose 
of the statute. It is “ such merchandise ” which is imported 
and which is subject to an ad valorem duty according to its 
market value from whence it has come. And the practical 
justness of the rule is illustrated by this case. It is true that a 
witness testifying generally as to drainage from sugar cargoes 
said “ it (the drainage) might be worth more and it might not 
be worth much.” But what it was worth in the present case 
was not testified to. Whatever it was worth, it was petitioner’s 
property, and whether it was worth reclamation was for peti-
tioner to judge. Besides the ultimate valuation of the appraisers 
is not contested. Their authority is to make it. As the Court 
of Appeals said, “ the legality of the appraisement is questioned, 
not its accuracy or its equity.” We have no doubt about its 
legality, and the

Judgments are affirmed.
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No. 413. Gregory  v . Pike . Appeal from the Circuit Court 
of the United States for the District of Massachusetts. Mo-
tions to dismiss or affirm submitted April 8, 1901. Decided 
April 15,1901. Per Curiam. Dismissed for the want of juris-
diction. Mr. Thomas H. Talbot for the motions. Mr. F. A. 
Brooks opposing.

No. 272. Territory  of  Oklahoma  upon  the  Relat ion  of  
Ridi ngs , County  Attorne y , v . Neville  et  al ., Board  of  
County  Commiss ioners . Appeal from the Supreme Court of 
the Territory of Oklahoma. Submitted April 24, 1901. De-
cided April 29, 1901. Per Curiam. Dismissed for the want 
of jurisdiction on the authority of Smith v. Adams, 130 U. S. 
167; Thomas v. Wooldridge, 23 Wall. 283, 288. Mr. John W. 
Shai'tel and Mr. J. R. Keaton for the appellant. Mr. Horace 
Speed for the appellees.

No. 311. Manchest er  v . Central  Bapti st  Church  and  So -
ciety  of  Tiverton . Error to the Supreme Court of the State 
of Rhode Island. Motions to dismiss or affirm submitted 
April 29, 1901. Decided May 13, 1901. Per Curiam. Dis-
missed for the want of jurisdiction. Mr. William P. Shef- 
field, Jr., for the motions. No one opposing.

No. 388. Nordst rom  (by  his  Next  Friend  Denning ) v . Van  
oe  Vinter , Sheriff , etc . Appeal from the Circuit Court of the 
United States for the District of Washington. Motions to dis-
miss or affirm submitted April 29, 1901. Decided May 13, 

901. Per Curiam. Order affirmed with costs on the author-



616 OCTOBER TERM, 1900.

Decisions announced without Opinions.

ity of Nobles v. Georgia, 168 U. S. 398; Kohl v. Lehlback, 160 
U. S. 293, and see State v. Nordstrom, 21 Wash. 403; Nord-
strom v. Moyer, Sheriff, ITO U. S. 703; Nordstrom v. Wash-
ington, 164 U. S. 705; Craemer v. Washington, 168 U. S. 124; 
State v. Nordstrom, 7 Wash. 506. Mr. Walter S. Fulton and 
Mr. Frank B. Crosthwaite for the motions. Mr. James Ham-
ilton Lewis opposing.

No. 469. Grand  Islan d  and  Wyomin g  Central  Railroad  
Comp any  v . Sweeney . Appeal from the United States Circuit 
Court of Appeals for the Eighth Circuit. Motions to dismiss 
or affirm submitted May 13, 1901. Decided May 20, 1901. 
Per Curiam. Dismissed for the want of jurisdiction. Mr. 
Charles W. Brown for the motions. Mr. Charles F. Maderson 
and Mr. N. K. Griggs opposing.

No. 389. Nordstrom  v . State  of  Washington . Error to the 
Supreme Court of the State of Washington. Motions to dis-
miss or affirm submitted May 27, 1901. Decided May 28,1901. 
Per Curiam. Judgment affirmed, with costs, on the authority 
of Nobless. Georgia, 168U. S. 398; Nordstroms. Van de Vanter, 
181 U. S. 616, and cases cited. Mr. Walter S. Fulton and Mr. 
Frank B. Crosthwaite for the motions. Mr. James Hamilton 
Lewis opposing.

Decisions on Petitions for Writs of Certiorari.

No. 606. Board  of  Liqui dation  of  the  City  Debt  of  New  
Orleans  v . United  States  ex rel. Warne r . Fifth Circuit 
Denied April 8, 1901. (Mr. Justice White and Mr. Justice 
Peckham took no part in the consideration and disposition of 
this application.) Mr. Branch K. Miller for the petitioner. 
Mr. Richard DeGray, Mr. J. D. Rouse, Mr. Wm. Grant and 
Mr. H. M. Jordan opposing.
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No. 607. Board  of  Liquidati on  of  the  Cit y  Debt  of  New  Or -
leans  v. United  State s ex rel. Fishe r . Fifth Circuit. De-
nied April 8, 1901. (Mr. Justice White and Mr. Justice Peck-
ham took no part in the consideration and disposition of this 
application.) Mr. Branch K. Miller for the petitioner. Mr. 
Charles Louque and Mr. E. Howard Me Caleb opposing.

No. 594. Passai c Print  Works  v . Ely  and  Walker  Dry  
Goods  Comp any . Eighth Circuit. Denied April 15, 1901. 
Mr. Frederick V. Van Vorst for the petitioner. Mr. William 
B. Thompson opposing.

No. 605. Parker  v . Squires . Sixth Circuit. Denied 
April 15,1901. Mr. William J. Gray for the petitioner. Mr. 
Ronald Kelly opposing.

No. 623. Kelly  v . Jutte  and  Foley  Company . Third Cir-
cuit. Denied April 15, 1901. Mr. E. Spencer Miller for the 
petitioner. Mr. Richard P. White opposing.

No. 624. Riege r  v . United  States . Eighth Circuit. De-
nied April 15, 1901. Mr. Frank Hagerman and Mr. Willard 
P. Hall for the petitioner. Mr. Attorney General and Mr. Wm. 
H. Wallace opposing.

No. 625. Hartf ord  Fire  Insu ran ce  Company  v . Wil son . 
Court of Appeals of the District of Columbia. Granted April 15, 
1901. Mr. Alexander Wolf and Mr. Samuel B. Paul for the 
petitioner. Mr. Henry P. Blair opposing.

No. 610. Burt  v . Union  Central  Life  Insurance  Company . 
Fifth Circuit. Granted April 22, 1901. Mr. A. W. Terrell 
for the petitioners.
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No. 617. Allegheny  Oil  Company  v . Snyder . Sixth Cir-
cuit. Denied April 22, 1901. Mr. W. H. H. Miller and Jfr. 
J. B. Chapman for petitioner. J/r. D. A. Hollingsworth and 
J/r. Edward McSweeney opposing.

No. 618. Gillm or  v . Brown . Sixth Circuit. Denied April 22, 
1901. Mr. W. H. H. Miller and Mr. J. B. Chapman for pe-
titioners. Mr. D. A. Hollingsworth and Mr. Edward Mc-
Sweeney opposing.

No. 619. New  York  Life  Insu ran ce  Company  v . All ison . 
Second Circuit. Denied April 22, 1901. Mr. E. E. McCall, 
Mr. G. W. Hubbell and Mr. Frederic D. McKenney for peti-
tioner. Mr. A. J. Dittenhoefer opposing.

No. 631. Terre  Haute  and  Indianapolis  Railroad  Com -
pany  v. Cox. Seventh Circuit. Denied April 22, 1901. Mr. 
Eawrence Maxwell, Jr., and Mr. S. O. Pickens for petitioners. 
Mr. John G. Williams and Mr. G. W. Wickersham opposing.

No. 633. Falk  v . United  States . Court of Appeals of the 
District of Columbia. Denied April 22, 1901. Mr. Edwin 
Forrest for petitioner. Mr. Attorney General, Mr. Solicitor 
General Richards and Mr. Thomas H. Anderson opposing.

No. 632. Lawd er  -y. Stone , Colle ctor . Fourth Circuit. 
Granted April 29,1901. Mr. Edward S. Hatch and Mr. Thomas 
P. Wickes for petitioner. Mr. Attorney General and Mr. So-
licitor General Bichards opposing.

No. 640. Loeb  -y. United  States . Second Circuit. Denied 
April 29, 1901. Mr. W. Wickham Smith and Mr. Charles
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Curie for petitioners. JZr. Attorney General and Mr. Solicitor 
General Richards opposing.

No. 642. Tucker , Vice  Consul , v . U. S. ex rel. Alexa .n - 
deoff . Third Circuit. Granted April 29, 1901. Mr. F. R. 
Condert, Jr., Mr. Paul Fuller, and Mr. John F. Lewis for 
petitioner.

No. 626. Francis  v . United  States . Sixth Circuit. Granted 
April 29,1901. Mr. Miller Outcalt and Mr. Thomas F. Shay 
for petitioners.

No. 621. Hale , as  Receiver , v . Allins on . Third Circuit. 
Granted May 13, 1901. Mr. M. FL Boutelle, Mr. Joseph K. 
McCammon and Mr. James H. Hayden for petitioner. Mr. 
John G. Johnson opposing.

No. 638. Republ ic  of  Colombia  v . Cauca  Company . Fourth 
Circuit. Denied May 13, 1901. Mr. Calderon Carlisle and 
Mr. William G. Johnson for petitioner.

No. 643. Jones  v . Newton . Fourth Circuit. Denied May 13, 
1901. Mr. Samuel Parle, and Mr. R. G. Bickford for petitioner. 
Mr. Thomas Evans opposing.

No. 645. New  England  Railroad  Compa ny  v . Hyde . First
Circuit. Denied May 13,1901. Mr. Frank A. Farnham and

Frederic D. McKenney for petitioner. Mr. Donald G.
Perkins opposing.

No. 647. Rowa n  v . Ide . Fifth Circuit. Denied May 13,
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1901. J/r. William A. Gunter and Mr. Thomas H. Clark 
for petitioner.

No. 649. Western  Union  Telegrap h  Company  v . Burgess . 
Sixth Circuit. Denied May 13, 1901. Mr. Rush Taggart, 
Mr. George H. Fearons and Mr. Henry Newbegin for petitioner.

No. 653. Loui svi lle  Trus t  Company  v . Comi ngor . Sixth 
Circuit. Granted May 13,1901. Mr. Augustus F. Willson for 
petitioner.

No. 655. Menoke  v . Cargo  of  Java  Sugar , etc . Second 
Circuit. Granted May 13, 1901. Mr. J. Parker Kirlin for 
petitioner. Mr. Wilhelmus Mynderse opposing.

No. 636. Josep h Bancr oft  & Sons  Company  v . Bloede . 
Fourth Circuit. Denied May 20, 1901. Mr. John N. Steele 
and Mr. Herbert H. Ward for petitioner. Mr. George R. Wil-
lis and Mr. Robert Biggs opposing.

No. 661. Unit ed  States  ex rel. Bride  v . Mc Farland  et  
al . Court of Appeals of the District of Columbia. Denied 
May 20,1901. Mr. O. B. Hallam for petitioner. Mr. Andrew 
B. Duvall and Mr. C. A. Brandenburg opposing.

No. 662. Connec ticut  Mutual  Lif e Insur ance  Conp any  v . 
Hillmon . Eighth Circuit. Granted May 20, 1901. Mr. Ed-
ward S. Isham, Mr. Wm. G. Beale, Mr. Gilbert E. Porter and 
Mr. James W. Green for petitioner. Mr. C. F. Hutchi/ngs and 
Mr. L. B. Wheat opposing.

No. 663. Wright  v . United  States . Fifth Circuit. De-
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nied May 20, 1901. JZ?. J. D. House, Mr. Wm. Grant and 
Jfr. H. M. Jordan for petitioners. J/r. Attorney General, 
Ur. Solicitor General and J/r. W. W. Howe opposing.

No. 670. Unit ed  State s v . Mc Bratney . Second Circuit. 
Denied May 20, 1901. Mr. Attorney General, Mr. Solicitor 
General and Mr. Assistant Attorney General Hoyt for peti-
tioner. Mr. Charles Curie and Mr. W. Wickham Smith op-
posing.

No. 673. Zacker , as  Receiver  and  Ass ignee , v . Fide lit y  
Trust  and  Safety  Vault  Comp any , Ass ignee . Denied May 
20,1901. Mr. Alexander P. Humphrey for petitioner. Mr. 
W. 0. Harris and Mr. John G. Simrall opposing.

No. 675. Insurance  Company  of  North  Amer ica  v . Steam -
shi p “St . Hubert .” Third Circuit. Denied May 20, 1901. 
Hr. Francis S. Laws and Mr. John F. Lewis for petitioner. 
Hr. J. Parker Kirlin opposing.

No. 656. City  of  Pierre  v . Dunscomb . Eighth Circuit. 
Denied May 20, 1901. Mr. Iran W. Goodner for petitioner. 
Hr. A. B. Kittredge and Mr. M. H. Cardozo opposing.

No. 671. Unite d  States  v . Lackey . Sixth Circuit. Denied
27,1901. Mr. Attorney General and Mr. Solicitor Gen-

eral for petitioner. Mr. Robert F. Hill opposing.

No. 674. Union  Steamboat  Company  v . Erie  and  Weste rn  
Transp ortat ion  Compa ny . Sixth Circuit. Granted May 27, 
1901. Mr. J. J. Parlington and Mr. C. E. Kremer for peti-
tioner. Mr. F, H. Canfield and Mr. Harvey D. Goulder op-
posing.
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No. 665. Lei ces ter  Mill s Compa ny  v . Powel l . Third Cir-
cuit. Denied May 27, 1901. J/k Hector T. Fenton for peti-
tioner. Hr. Charles Howson opposing.

No. 678. Paul  Shean  Sanitary  Plumbing  and  Manufactur -
ing  Comp any  v . Guaranty  Trust  Comp any  of  New  York , and 
No. 679. Christi e  et  al . v . Guaranty  Trust  Comp any  of  New  
York . Fifth Circuit. Denied May 27, 1901. Hr. A. B. 
Browne and Hr. J. W. Terry for petitioners. Hr. Julien T. 
Davies, Hr. R. 8. Lovett and Hr. Brainard Tolles opposing.

No. 683. Trus t  Comp any  of  North  Ameri ca  v . Manh atta n  
Trus t  Comp any . Eighth Circuit. Denied May 27, 1901. Mr. 
Charles Henry Jones for petitioner. Hr. George W. Wicker-
sham opposing.

No. 581. City  of  Huron  v . Warren  ; No. 582. City  of  Hu -
ron  v. Elwood , and No. 644. City  of  Huron  v . Shepa rd . 
Eighth Circuit. Denied May 28, 1901. Hr. John Wood for 
petitioner. Hr. Wm. H Jones, Hr. C. O. Bailey and Hr. John 
L. Pyle opposing.

No. 635. De Lemos  v . United  States . Fifth Circuit. Denied 
May 28,1901. Hr. Thomas H. Clark and Hr. F. G. Caffey 
for petitioner. Hr. Attorney General and Hr. Assistant At-
torney General Beck opposing.

No. 672. Board  of  Educati on  of  the  City  of  Pierre  v . 
Mc Lean . Eighth Circuit. Denied May 28, 1901. Hr. Ran 
W. Goodner for petitioner. Hr. Robert W. Stewart opposing.

No. 680. Dougherty  v . United  States  ; No. 681. Farraher ^-
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Unit ed  States , and No. 682. Lavin  -y. United  States . Third 
Circuit. Denied May 28,1901. J/r. Francis B. Bracken for 
petitioners. JZr. Attorney General and ALr. Assistant Attorney 
General Beck opposing.

No. 694. County  of  Hughes  -y. Livings ton . Eighth Circuit. 
Denied May 28, 1901. ALr. Thompson P. Estes for the peti-
tioner. ALr. Edward G. Stringer opposing.

No. 697. Briti sh  and  Forei gn  Marine  Insu ran ce  Comp any  -y. 
Inter national  Naviga tion  Company  ; No. 698. Insurance  
Company  of  North  Amer ica  v . Same  ; No. 699. Thames  and  
Mersey  Insurance  Comp any  v . Same  ; and No. 700. Atlantic  
Mutual  Insurance  Company  v . Same . Second Circuit. De-
nied May 28, 1901. ALr. Treadwell Cleveland for petitioners 
in Nos. 697, 698 and 699, and ALr. Lewis Gass Ledyard for 
petitioners in No. 700. ALr. Henry Galbraith Ward opposing.

No. 703. Modern  Woodmen  of  Ameri can . Union  Nation al  
Bank  of  Omaha . Eighth Circuit. Denied May 28,1901. ALr. 
John L. Kennedy for petitioner.





SUPREME COURT OF THE UNITED STATES, OCTO-
BER TERM, 1900.

ORDER AS TO HAWAII.

It is now here ordered by the Court that the Territory of 
Hawaii be, and it is hereby, assigned to the Ninth Judicial Cir-
cuit under Section fifteen of the Judiciary Act of March 3, 
1891.

April 15,1901.
vol . clxxxi —10 (625)
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ADMIRALTY.
1. The Harter act, so-called, does not relieve the ship owner from liability 

for damages caused by the unseaworthy condition of his ship at the 
commencement of her voyage. International Navigation Co. v. Farr <fc 
Bailey Manufacturing Co., 218.

2. Nor is the ship owner exempted from liability under that act, “ for dam-
age or loss resulting from faults or errors of navigation, or in the man-
agement of said vessel,” unless it appears that she was actually sea-
worthy when she started or that the owner had exercised due diligence 
to make her so in all respects. Ib.

3. The mere fact that the owner provides a vessel properly constructed 
and equipped is not conclusive that the owner has exercised due dili-
gence within the meaning of the act, for the diligence required is dili-
gence on the part of all the owner’s servants in the use of the equip-
ment before the commencement of the voyage and until it has actually 
commenced; and the law recognizes no distinction founded on the 
character of the servants employed to accomplish that result. Ib.

4. Whether a ship is reasonably fit to carry her cargo is a question to be 
determined on all the facts and circumstances, and the difference in 
the facts of this case from those in The Silvia, 171 U. S. 462, was such 
that the Court of Appeals was at liberty to reach a different result. Ib.

5. In a suit for a collision against a vessel navigated by charterers, it is 
competent for the court to entertain a petition by the general owners 
that the charterers be required to appear and show cause why they 
should not be held primarily liable for the damages occasioned by the 
collision. The Barnstable, 464.

6. A ship is liable in rem for damages occasioned by a collision through 
the negligence of the charterers having her in possession and navigat-
ing her. Ib.

7. If a stipulation in the charter party that “ the owners shall pay for the in-
surance on the vessel ” imposes any other duty on the owner than that 
of paying the premiums, it goes no farther than to render them liable 
for losses covered by an ordinary policy of insurance against perils of 
the sea; and as such policy would not cover damage done to another 
vessel by a collision with the vessel insured, the primary liability for 
such damage rests upon the charterers, who undertook to navigate the 
vessel with their own officers and crew, and not upon the owners. Ib.

ALIMONY.
• A decree of the highest court of a State, giving full faith and credit to a

(627)
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decree in another State for alimony, cannot be reviewed by this court 
on writ of error sued out by the defendant. Lynde v. Lynde, 183.

2. The refusal of the highest court of a State to give effect to so much of a 
decree in another State, as awards alimony in the future, and requires 
a bond, sequestration, a receiver and injunction, to secure payment of 
past and future alimony, presents no Federal question for the review 
of this court. Ib.

3. Alimony, whether in arrear at the time of an adjudication in bankruptcy, 
or accruing afterwards, is not provable in bankruptcy, or barred by the 
discharge. Audubon v. Shufeldt, 575.

See Div orce , 3.

ATTACHMENT.
Under the law of Oregon which was in force in Alaska when the seizure 

and levy of the plaintiff’s goods were made by the defendant as mar-
shal of Alaska under a writ of attachment, that officer could not, by 
virtue of his writ, lawfully take the property from the possession of a 
third person, in whose possession he found it. Marks v. Shoup, 562.

BANKRUPT.
A bankrupt, nine days before the filing of a petition in bankruptcy against 

him, made a general assignment for the benefit of his creditors which 
was an act of bankruptcy. After the filing of the petition in bank-
ruptcy, the assignee sold the property. After the adjudication in bank-
ruptcy, and before the appointment of a trustee, the petitioning credi-
tors applied to the District Court for an order to the marshal to take 
possession of the property, alleging that this was necessary for the in-
terest of the bankrupt’s creditors. The court ordered that the marshal 
take possession, and that notice be given to the purchaser to appear in 
ten days and propound his claim to the property, or, failing to do so, 
be decreed to have no right in it. The purchaser came in, and pro-
pounded a claim, stating that he bought the property for cash in good 
faith of the assignee, submitted his claim to the court, asked for sue i 
orders as might be necessary for his protection, and prayed that the 
creditors be remitted to their claim against the assignee for the price, 
or the price be ordered to be paid by the assignee into court and 
paid over to the purchaser, who thereupon offered to rescind the pur 
chase and waive all further claim to the property. Held, that tie 
purchaser had no title in the property superior to the bankrupt s es-
tate, and that the equities between him and the creditors sliou e 
determined by the District Court, bringing in the assignee if necessary. 
Bryan v. Bernheimer, 188.
See A.taiao 'S.s :, 2;

Juri sdi cti on  of  District  Cou rts  of  the  United  State s .

CASES .AFFIRMED OR FOLLOWED.
1. East Tennessee, Virginia & Georgia Bailway Company v. Interstate 
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merce Commission, 181 U. S. 1, followed. Interstate Commerce Commis-
sion v. Clyde Steamship Company, 29.

2. Brown n . Marion National Bank, 169 U. S. 416, followed on the point that 
“ if an obligee actually pays usurious interest as such, the usurious 
transaction must be held to have occurred then, and not before, and 
he must sue within two years thereafter.” Dangerfield National Bank 
v. Bagland, 45.

3. Orient Insurance Company v. Daggs, 172 U. S. 557; Waters-Pierce Com-
pany v. Texas, 177 U. S. 28; New York Life Insurance Company v. 
Cravens, 178 U. S. 389, approved and affirmed. Hancock Mutual Life 
Ins. Co. v. Warren, 73.

See Consti tuti onal  Law , 19 to 23;
Cour t  and  Jury , 1.

CASES DISTINGUISHED.
This case distinguished from Bailroad Co. v. Husen, 95 U. S. 465. Bas- 

mussen v. Idaho, 198.

CLAIMS AGAINST THE UNITED STATES.
One who pays to government officers, entitled to receive money for public 

lands, more than the law required him to pay for it cannot recoverthat 
excess in an action against the Government in the Court of Claims. 
United States v. Edmondston, 500.

COMMON LAW.
1. There is no body of Federal common law, separate and distinct from the 

common law existing in the several States, in the sense that there is a 
body of statute law enacted by Congress separate and distinct from the 
body of statutes enacted by the several States. Western Union Tel. Co. 
v. Call Publishing Co., 92.

2. The principles of the common law are operative upon all interstate com-
mercial transactions, except so far as they are modified by Congres-
sional enactment. Ib.

CONSTITUTIONAL LAW.
1. After the Supreme Court of South Carolina had construed the mortgage 

contract in accord with the claim of the plaintiffs, and gave judgment 
accordingly, in an application for a rehearing it was set up for the first 
time that this was in conflict with the Constitution of the United States. 
Held, that this came too late. Eastern Building Association v. Welling, 
47.

2. The assertion that, although no Federal question was raised below, and 
although the mind of the state court was not directed to the fact that 
a right protected by the Constitution of the United States was relied 
on, nevertheless it is the duty of this court to look into the record and 
determine whether the existence of such a claim was not necessarily in-
volved, was unsound, as shown by authority. Ib.

3. Section 3625 of the Revised Statutes of Ohio dealing with the subject of 
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answers to interrogatories in applications for policies of life insurance, 
applicable to all life insurance companies doing business in the State of 
Ohio, and in force at the time the policy of insurance sued on in this 
case was issued, was within the power of the State over' corporations, 
and not in violation of the Constitution of the United States. Hancock 
Mutual Life Ins. Co. v. Warren, 73.

4. A by-law or ordinance of a municipal corporation may be such an exer-
cise of legislative power, delegated by the legislature as a political sub-
division of the State, having all the force of law within the limits of 
the municipality, that it may properly be considered as a law, within 
the meaning of the Constitution of the United States. St. Paul Gas 
Light Co. v. St. Paul, 142.

5. In this case, as no legislative act is shown to exist, from the enforcement 
of which an impairment of the obligations of such a contract did or 
could result, it follows that the record involves solely an interpreta-
tion of the contract, and therefore presents no controversy within the 
jurisdiction of this court. Ib.

6. The provision in the statute of March 13, 1899 of Idaho that “ whenever 
the governor of the State of Idaho has reason to believe that scab or any 
other infectious disease of sheep has become epidemic in certain locali-
ties in any other State or Territory, or that conditions exist that render 
sheep likely to convey disease, he must thereupon by proclamation, 
designate such localities and prohibit the importation from them of 
any sheep into the State, except under such restrictions as, after con-
sultation with the state sheep inspector, he may deem proper,” doesnot 
conflict with the Constitution of the United States. Pasmussen v. Idaho, 
198.

7. In this case the court proceeds on the assumption that the legal import 
of the phrase “ due process of law ” is the same both in the Fifth and 
the Fourteenth Amendments to the Constitution of the United States; 
and that it cannot be supposed that it was intended by the Fourteenth 
Amendment to impose on the States, when exercising their powers of 
taxation, any more rigid or stricter curb than that imposed on the Fed-
eral Government by the Fifth Amendment in a similar exercise of power. 
French v. Barber Asphalt Paving Co., 324.

8. It was not the intention of the Fourteenth Amendment to subvert the 
systems of the States pertaining to general and special taxation: that 
amendment legitimately operates to extend to the citizens and resi-
dents of the States, the same protection against arbitrary state legisla-
tion, affecting life, liberty and property, as is afforded by the Fifth 
Amendment against similar legislation by Congress, and the Federal 
courts ought not to interfere when what is complained of is the enforce-
ment of the settled laws of the State, applicable to all persons in like 
circumstancesand conditions, but only when there is some abuse of law, 
amounting to confiscation of property, or deprivation of personal 
rights. Ib.

9. The conclusions reached by this court in many cases cited and summa-
rized by the court in its opinion are thus stated by two writers, (Cooley 
and Dillon) whose views this court adopts. “ The major part of the 
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cost of a local work is sometimes collected by general tax, while a smaller 
portion is levied upon the estates specially benefited. The major part 
is sometimes assessed on estates benefited, while the general public is 
taxed a smaller portion in consideration of a smaller participation in 
the benefits. The whole cost in other cases is levied on lands in the 
immediate vicinity of the work. In a constitutional point of view, either 
of these methods is admissible, and one may sometimes be just, and an-
other at other times. In other cases it may be deemed reasonable to 
make the whole cost a general charge, and levy no special assessment 
whatever The question is legislative, and, like all legislative ques-
tions, may be decided erroneously; but it is reasonable to expect that, 
with such latitude of choice, the tax will be more just and equal than 
it would be were the legislature required to levy it by one inflexible 
and arbitrary rule. The courts are very generally agreed that the au-
thority to require the property specially benefited, to bear the expense 
of local improvements is a branch of the taxing power, or included 
within it . . . Whether the expense of making such improve-
ments shall be paid out of the general treasury, or be assessed upon 
the abutting or other property specially benefited, and, if in the latter 
mode, whether the assessment shall be upon all property found to be 
benefited, or alone upon the abuttors, according to frontage or accord-
ing to the area of their lots, is, according to the present weight of au-
thority, considered to be a question of legislative expediency.” Ib.

10. Norwood v. Baker, 172 U. S. 269, considered, and held not to be inconsist-
ent with these views lb.

11. A constitutional right against unjust taxation is given for the protection 
of private property, but it may be waived by those affected, who con-
sent to such action to their property as would otherwise be invalid. 
Wight v. Davidson, 371.

12. It was within the power of Congress, by the act of March 3, 1899, c. 431, 
30 Stat. 1344, to extend S street in the District of Columbia, to order 
the opening and extension of the streets in question, and to direct the 
Commissioners of the District to institute and conduct proceedings in 
the Supreme Court of the District to condemn the necessary land; and 
it was also competent for Congress, in said act, to provide that, of the 
amount found due and awarded as damages for and in respect of the 
land condemned for the opening of said streets, not less than one half 
thereof should be assessed by the jury in said proceedings against the 
pieces and parcels of ground situate and lying on each side of the ex-
tension of said streets and also on all or any adjacent pieces or parcels 
of land which will be benefited by the opening of said streets as pro-
vided for in said act; and that the sums to be assessed against each 
lot or piece or parcel of ground should be determined and designated 
by the jury, and that, in determining what amount should be assessed 
against any particular piece or parcel of ground, the jury should take 
into consideration the situation of said lots, and the benefits that they 
might severally receive from the opening of said streets. Ib.

13. The order of publication gave due notice of the filing of the petition in 
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this case, and an opportunity to all persons interested to show cause 
why the prayer of the petition should not be granted. Ib.

14. It also operated as a notice to all concerned of the pending appoint-
ment of a jury, and that proceedings would be had under the act of 
Congress. Ib.

15. The act of March 3,1899, was a valid act, and the proceedings thereunder 
were regular and constituted due process of law. Ib.

16. The Court of Appeals, in regarding the decision in Norwood v. Baker, 172 
U. S. 269, as overruling previous decisions of this Court in respect to 
Congressional legislation as to public local improvements in the Dis-
trict of Columbia, is overruled. Ib.

17. It was not the intention of the court in Norwood v. Baker, 172 IT. S. 
269, to hold that the general and special taxing systems of the States, 
however long existing and sustained as valid by their courts, have been 
subverted by the Fourteenth Amendment to the Constitution of the 
United States; but the purpose of that Amendment is to extend to the 
citizens and residents of the States the same protection against arbi-
trary state legislation, affecting life, liberty and property, as is afforded 
by the Fifth Amendment against similar legislation by Congress. Ton-
awanda v. Lyon, 389.

18. It is within the power of the legislature of a State to create special 
taxing districts, and to charge the cost of local improvements, in whole 
or in part, upon the property in said district, either according to valu-
ation, or superficial area, or frontage; and it was not the intention of 
this court, in Norwood v. Baker, 172 U. S. 269, to hold otherwise. 
Webster v. Fargo, 394.

19. The court holds and adheres to its decisions in French v. Asphalt Pav-
ing Co., Tonawanda v. Lyon and Wight n . Davidson, and finds nothing in 
the record to show that the complainants have entitled themselves to 
its interference. Cass Farm Company v. Detroit, 396.

20. Cass Farm Company v. Detroit, ante, 396, followed in holding that it 
was not the intention of the Fourteenth Amendment to subvert the 
systems of the States pertaining to general and special taxation; that 
Amendment legitimately operates to extend to the citizens and resi-
dents of the States the same protection against arbitrary state legisla-
tion affecting life, liberty and property, as is afforded by the Fifth 
Amendment against similar legislation by Congress; and Fedeia 
courts ought not to interfere when what is complained of is the en 
forcement of the settled laws of the State, applicable to all persons in 
like circumstances and conditions, but only when there is some abuse 
of law, amounting to confiscation of property, or deprivation of per-
sonal rights, as was instanced in the case of Norwood v. Baker, 1 
U. S. 269. Detroit v. Parker, 399.

21. Parsons v. District of Columbia, 170 U. S. 45, and French v. Barber s 
phalt Paving Co., ante, 324, followed. Wormley n . District of Columbia, 

402. . , .
22. French v. Barber Asphalt Paving Co., again followed in holding 

the contract in question in this case made for the construction o 
sewer and the assessment against'the property of the plaintiff in erro
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for the cost of making it were not null and void. Shumate v. Hernan,
402.

23. French v. Barber Asphalt Co., ante 324, and Wight v. Davidson, ante 371, 
followed. Farrell v. West Chicago Park Commissioners, 404.

24. There is no such difference in the several statutes of North Dakota, so 
far as regards the rights of the parties, as to forbid the application of 
the latest statute to a case where a mortgage was given, and the mate-
rials furnished prioi’ to its passage; and the legislation under review 
cannot be held to violate any rights of the plaintiff in error, protected 
by the Constitution of the United States. Bed Biver Valley Bank v. 
Craig, 548.

25. A mortgage which is subsequent to the right of subsequent lienors who 
furnished materials or labor in the erection of a building to sell the 
same, and have it removed for the payment of the liens, is not reduced 
in value by a statute authorizing the sale of the property such as is set 
forth in the opinion of the court. Ib.

26. Questions arising under the Constitution and laws of the United States 
were presented at the trial of this case in the Supreme Court of the 
State, and were decided against the party invoking their protection. 
Had that Court declined to pass on the Federal questions, and dismissed 
the petition without considering them, this Court would not undertake 
to revise their action. Hallett v. North Carolina, 589.

27. The legislation of North Carolina in question in this case, did not make 
that a criminal act which was innocent when done; did not aggravate 
an offence or change the punishment and make it greater than it was 
when it was committed; did not alter the rules of evidence and require 
less or different evidence than the law required at the time of the commis-
sion of the offence; and did not deprive the accused of any substantial 
right or immunity possessed by them at the time of the commissions 
of the offence charged; and the law granting to the State the right of 
appeal from the Superior Court to the Supreme Court of the State was 
not an ex post facto law. Ib.

28. The contention that the plaintiffs in error were denied the equal pro-
tection of the laws because the State was allowed an appeal from the 
Superior Court of the Eastern, and not from the Western, District of 
the State, is not well founded. Ib.

29. It appears by the statement of the plaintiffs in error in their petition 
for a reargument, that no Federal question was raised or considered in 
the criminal court or in the Superior Court in respect to the admission 
of the evidence; and therefore there was no basis on which to claim 
error in this respect in those courts; nor did the Supreme Court in 
passing on the contention, deal with it as a Federal question, but as a 
mere question arising under the criminal law of the State; and hence 
there is nothing in its action for this court to review. Ib.

See Corporat ion ; 
Qua ran tin e .

CONTRACT.
1. Any seal may be used and adopted by a corporation as well as an individ-
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ual, and the same general principles respecting seals apply to municipal 
as well as private corporations. District of Columbia v. Camden Iron 
Works, 453.

2. It was for the Commissioners of the District of Columbia to determine 
whether, the interests of the District required the contract in this case 
to be sealed. And the contract having been executed as and for the 
District, the seals of the Commissioners are to be assumed to have 
been affixed as the seal of the corporation. Ib.

3. Where work is to be completed within a specified number of days from 
the date of the execution of a contract, parol evidence that the con-
tract was executed and delivered subsequent to its date, is admis-
sible. Ib.

4. Covenant will lie on a contract under seal, though not fully performed, 
where absolute performance has been dispensed with. Ib.

5. Where strict performance by plaintiff is prevented or waived by defend-
ant, a claim by defendant of fines and penalties for delay or failure 
cannot be sustained. Ib.

6. The matter of interest was properly left to the jury. lb.

CORPORATION.
1. The Building Association, a corporation organized under the laws of 

New York, was authorized by law to make advances to its members. 
The statutory provisions regarding such advances and the securing of 
the same are stated in the opinion of the court. Bedford, a resident in 
Tennessee, became a shareholder by subscription to the stock, and by 
payment therefor. The statutes of Tennessee authorized the corpora-
tion to do business in that State. Bedford, after subscribing to the 
stock, paid his subscription, and on his application secured a loan from 
the corporation and mortgaged his property to secure it. All this was 
authorized by the statutes of Tennessee at the time when it was done. 
Subsequently a new statute was enacted, the provisions in which are 
set forth in the opinion of the court, and an act was passed concerning 
building associations, the parts of which, relating to foreign build-
ing associations, are also set forth in the opinion of the court. The 
Building Association subsequently filed its charter with the secretary 
of state of Tennessee, and an abstract of the same in the office of the 
register of Shelby County, but it did not comply with the building as-
sociation laws. Bedford defaulted in his payments on the notes, and 
the association filed a bill in equity in the United States Circuit Court 
to foreclose the mortgage, and collect the amount due under his con-
tract. Bedford answered that the notes and mortgage violated the 
laws of Tennessee, and were void. Held: (1) That Bedford’s subscrip-
tion to the stock of the association, its issuance, and the application of 
a loan in pursuance of it, constituted a contract, which is inviolable by 
the state legislature. (2) That by his subscription to the stock of the 
association, Bedford became a member of it, bound to the performance 
of what its by-laws and charter required of him, and entitled to exact 
the performance of what the by-laws and charter required of the asso-
ciation. Bedford n . Eastern Building & Loan Association, 227.



INDEX. 635

2. This court recognizes the power of a State to impose conditions upon for-
eign corporations doing business within the State, but that cannot be 
exercised to discharge the citizens of the State from their contract obli-
gations. Ib.

COURT AND JURY.
1. Patton v. Texas & Pacific Railway Company, 179 U. S. 658, sustained and 

followed as to the relations of the trial court to the jury in regard to 
its finding. Pythias Knights' Supreme Lodge v. Beck, 49.

2. The question whether the deceased did or did not commit suicide was 
one of fact, and after the jury had found that he did not, and its find-
ing had been approved by the trial court and by the Court of Appeals, 
this court would not be justified in disturbing it. Ib.

3. On April 5, 1895, a certificate of membership, in the amount of $3000, 
was issued by the Supreme Lodge to Frank E. Beck, payable on his 
death to his widow, Mrs. Lillian H. Beck. The application for mem-
bership contained this stipulation: “ It is agreed that, if death shall 
result by suicide, whethei’ sane or insane, voluntary or involuntary, or 
if death is caused or superinduced by the use of intoxicating liquors or 
by the use of narcotics or opiates, or in consequence of a duel, or at the 
hands of justice, or in violation of or attempt to violate any criminal 
law, then there shall be paid only such a sum in proportion to the whole 
amount of the certificate as the matured life expectancy at the time of 
such death is to the entire expectancy at date of acceptance of the ap-
plication by the board of control.” It was as to the conduct of Beck 
before he committed suicide that an instruction was asked for, which 
the trial court, in its charge to the jury referred to as follows: “Here 
is an instruction asked, which I refused, and I wish to state here that it 
is the instruction that if Frank E. Beck was violating any law at the 
time he was killed, why under the policy he cannot recover—under the 
by-laws. As I understand that by-law, it must be a case where a man 
is in the act of violating the law. For instance, if a man in breaking 
into a house is killed in the act, he cannot recover. If a man is in a 
quarrel and gets killed he cannot recover. But if a man contemplating 
that he was going to kill his wife if she didn’t go home with him, but 
was not in the act and doing that at the time he was killed, that clause 
of the policy does not apply.” Held, that this instruction correctly 
states the law. Ib.

4. The plaintiff, in her proofs of law, stated that the deceased came to his 
death by suicide, and to that effect was the verdict of the coroner’s jury. 
With respect to this the court charged that there was no estoppel; that 
the plaintiff could explain the circumstances under which she signed 
the statement, and that, while standing alone, it would justify a ver-
dict for the defendant, yet, if explained, and the jury were satisfied that 
the death did not result from suicide, she was not concluded by this 
declaration. Held, that there was no error in this ruling. Ib.

CUSTOMS DUTIES.
1. Bottles and corks in which beer is bottled and exported for sale are not 
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“ imported materials used in the manufacture” of such beer within 
the meaning of the drawback provisions of the customs revenue laws, 
although the beer be bottled and corked, and subsequently heated, for 
its better preservation. Joseph Schlitz Brewing Co. v. United States, 
584.

2. These cases, argued and submitted together, involve the appraisement 
of sugars imported from Brazil. The sugars were shipped “ green,” 
that is contained moisture, a certain portion of which drained on the 
voyage, whereby they became more valuable. Duties were levied and 
collected upon the increased valuation, against the protest of the im-
porters. Held, that the appraisement so made was legal. American 
Sugar Befining Co. v. United States, 610.

DIVORCE.
1. A husband and wife had their matrimonial domicil in Kentucky, which 

was the domicil of the husband. She left him there, and returned to 
her mother’s at Clinton in the State of New York. He filed a petition 
against her in a court of Kentucky for a divorce from the bond of 
matrimony for her abandonment, which was a cause of divorce by the 
laws of Kentucky ; and alleged on oath, as required by the statutes of 
Kentucky, that she might be found at Clinton, and that Clinton was 
the post-office nearest the place where she might be found. The clerk, 
as required by those statutes, entered a warning order to the wife to 
appear in sixty days, and appointed an attorney at law for her. The 
attorney wrote to her at Clinton, advising her of the object of the peti-
tion, and enclosing a copy thereof, in a letter addressed to her by mail 
at that place, and having on the envelope a direction to return it to 
him, if not delivered in ten days. A month later, the attorney, having 
received no answer, made his report to the court. Five weeks after-
wards, the court, after taking evidence, granted the husband an ab-
solute decree of divorce for the wife’s abandonment of him. Held, 
that this decree was a bar to the wife’s petition for a divorce in New 
York. Atherton v. Atherton, 155.

2. A decree of divorce from the bond of matrimony, obtained in the State 
of Pennsylvania, in which neither party is domiciled, upon service by 
publication and in another State, is entitled to no faith and credit in 
that State. Bell v. Bell, 175.

3. A decree for a divorce and alimony may be affirmed nunc pro tunc in 
case of death of the husband after argument in this court. Ib.

4. A decree of divorce from the bond of matrimony, obtained in the State 
of North Dakota, in which neither party is domiciled, upon service by 
publication and in another State, is entitled to no faith and credit in 
that State. Streitwolf v. Streitwolf, 179.

FEDERAL QUESTION.
The Supreme Court of Illinois decided a local, and not a Federal ques 

tion, when it held that it was competent on a new assessment to e 
termine the questions of benefit from the proof, even though in so 
doing a different result was reached from that which had been arrive
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at when the former assessment, which had been set aside, was made, 
Lombard v. West Chicago Park Commissioners, 33.

FRAUD.
See Statute  of  Frau ds .

INSOLVENCY.
1. The right of an insolvent debtor to prefer one creditor to another, exists 

in the State of Illinois to its fullest extent, and the giving of judgment 
notes is recognized as a legitimate method of preference. United States 
Rubber Co. v. American Oak Leather Co., 434.

2. In the absence of national bankrupt laws, if a remedy is sought in a 
court of equity against fraudulent preferences, it must be on allegation 
and proof of a design to defraud and to delay the complaining cred-
itor. lb.

3. While the policy of the law permits preferences, and such preferences 
as are necessarily unknown to others than those concerned, it does not 
permit any device which prevents the debtor from giving a like advan-
tage to his other creditors, if he so wishes, unless such device is put in 
the form of a mortgage, or other instrument, perpetually open to pub-
lic inspection upon the public record. Ib.

4. The present case is one in which the fundamental rule that equality is 
equity, may properly be applied. Ib.

INTERSTATE COMMERCE.
1. Although the Interstate Commerce Commission found as a fact that the 

competition at Nashville, which forms the basis of the contention in 
this case, was of such a preponderating nature that the carriers must 
either continue to charge a lesser rate for a longer haul to Nashville 
than was asked for the shorter haul to Chattanooga, or to abandon all 
Nashville traffic, nevertheless they were forbidden by the act of Febru-
ary 4, 1887, c. 104, 24 Stat. 379, to make the lesser charge for the longer 
haul; but since that ruling of the commission was made it has been 
settled by this court in Louisville & Nashville Railroad Company v. 
Behlmer, 175 U. S. 648, and other cases cited, that competition which 
is controlling on traffic and rates produces in and of itself the dissimi-
larity of circumstance and condition described in the statute, and that 
where this condition exists a carrier has a right of his own motion to 
take it into view in fixing rates to the competitive point; and it follows 
that the construction affixed by the commission to the statute upon 
which its entire action in this case was predicated was wrong. East 
Tennessee, Virginia & Georgia Railway Co. v. Interstate Commerce Com-
mission, 1.

2. The only principle by which it is possible to enforce the whole statute 
is the construction adopted by the previous opinions of this court; that 
is, that a competition which is real and substantial, and exercises a 
potential influence on rates to a particular point, brings into play the 
dissimilarity of circumstance and condition provided by the statute, 
and justifies the lesser charge to the more distant and competitive point 
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than to the nearer and non-competitive place, and that this right is not 
destroyed by the mere fact that, incidentally, the lesser charge to the 
competitive point may seemingly give a preference to that point, and 
the greater rate to the non-competitive point may apparently engender 
a discrimination against it. Ib.

3. It is plain that all the premises of fact upon which the propositions of 
law decided by the Circuit Court of. Appeals rest, are at variance with 
the propositions of fact found by the commission, in so far as that body 
passed upon the facts, and this court accordingly reversed the decree 
of that court, and ordered the case remanded to the Circuit Court with 
instructions to set aside its decree adjudging that the order of the com-
mission be enforced, and to dismiss the application made for that pur-
pose with costs, the whole to be without prejudice to the right of the 
commission to proceed upon the evidence already introduced before it, 
or upon such further pleadings and evidence as it may allow to be made 
or introduced and to hear and determine the controversy according to 
law. Ib.

JUDGMENT.
1. The question whether the benefit accruing to each particular tract of 

real estate assessed by the park commissioners for the payment of the 
Douglas boulevard equalled the sum of the assessment placed thereon, 
was foreclosed by the findings of fact of the trial court, to which the 
case was submitted without the intervention of a jury. Lombard v. 
West Chicago Park Commissioners, 33.

2. The question in this case involves the construction and effect of the de-
cision of this court in the case of Baker v. Cummings, 169 U. S. 189, 
between the same parties, and growing out of the same transaction 
which is the subject of the litigation in this case. Baker v. Cummings, 
117.

3. Matters which have been fully investigated between the parties and de-
termined by the court, shall not be again contested, and the judgment 
of the court upon matters thus determined shall be conclusive on the 
parties, and never subject to further inquiry. Ib.

4. This doctrine applies to this case. Ib.

JURISDICTION.
A. Juri sdic tion  of  the  Suprem e  Court .

1. Questions of fact, when once settled in the courts of a State, are not sub-
ject to review in this court. Western Union Telegraph Co. v. Call Pub-
lishing Co., 92.

2. Judgment awarding a peremptory writ of mandamus directing the exe-
cution of certain county bonds for the construction of a courthouse 
and jail having been rendered in October, 1897, the case taken on error 
to the appellate tribunal in 1898, and affirmed in 1899, and the bon s 
having been, in the meantime, issued and sold and the building con 
structed, and the county officials, who were the original respondents 
below, and are appellants here, having gone out of office before this 
appeal was taken, the court is of opinion that the rule approve m 



INDEX. 639

Mills v. Green, 159 U. S. 651, and in cases there cited, should be ap-
plied. Codlin v. Kohlhausen, 151.

3. Where a bill in equity was demurred to on the ground that the Circuit 
Court had no jurisdiction as such, and also on the ground that the 
remedy was at law, and the demurrer was sustained and the bill dis-
missed on the latter ground, without prejudice to an action at law, the 
city of New Orleans, defendant below, was not aggrieved in a legal 
sense by its own success, and cannot bring the decree in its favor here 
on a certificate of jurisdiction. New Orleans v. Emsheimer, 153.

4. No appeal lies to this court, under the act of March 3, 1891, c. 517, § 6, 
from a judgment of the Circuit Court of Appeals directing the Circuit 
Court of the United States to remand a case to the state court. Ger-
man National Bank v. Speckert, 405.

5. A statute of Wisconsin required building and loan associations to deposit 
with the state treasurer securities to a certain amount, to be held in 
trust for the benefit of local creditors. The receiver of a Minnesota 
building and loan association, which had made the deposit required by 
the Wisconsin statute, prayed that such securities migHt be turned 
over to him, and the proceeds distributed among all the shareholders 
of the association, wherever they might reside, upon the ground that 
the association had no authority to pledge such securities; that such 
pledge operated to prefer the Wisconsin shareholders over the other 
shareholders of the association, and was a violation of the contract 
clause of the Constitution. The Supreme Court held that the contract 
clause of the Constitution could not be invoked to release these securi-
ties from the operation of the statute, as the stockholders had waived 
their right to insist upon the constitutional objection by the voluntary 
act of the board of directors, which was binding upon them, in making 
the deposit with the state treasurer under the statute. Held: That 
this was a non-Federal ground broad enough to support the judgment, 
and the writ of error must be dismissed. Hale n . Lewis, 473.

6. The act of April 7, 1874, c. 80, entitled “An act concerning the practice 
in territorial courts, and appeals therefrom” constitutes the only right 
of review by this court on appeals from territorial courts; and in this 
case, in the absence of any findings by the Supreme Court of the Terri-
tory, and the court being without anything in the nature of a bill of 
exceptions, and there being nothing on the record to show that error 
was committed in the trial of the cause, this court has nothing on 
which to base a reversal of the judgment of the court below, and 
affirms that judgment. Armijo v. Armijo, 558.

B. Juri sdi cti on  of  Circu it  Cour ts  of  Appeals .
1. The Circuit Courts of Appeals have power to review the judgments of 

the Circuit Courts in cases where the jurisdiction of the Circuit Court 
attaches solely by reason of diverse citizenship, notwithstanding con-
stitutional questions may have arisen after the jurisdiction of the Cir-
cuit Court attached. American Sugar Refining Co. v. New Orleans, 277.

2. But in any such case, where a constitutional question arises on which 
the judgment depends, a writ of error may be taken directly from this 
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court to revise the judgment of the Circuit Court, although the case 
may nevertheless be carried to the Circuit Court of Appeals, but if so, 
and final judgment is there rendered, the jurisdiction of this court can-
not thereafter be invoked directly on another writ of error to the Cir-
cuit Court. Ib.

3. When the plaintiff invokes the jurisdiction of the Circuit Court on the 
sole ground that the suit arises under the Constitution or laws or some 
treaty of the United States, as appears on the record from his own state-
ment of his cause of action, in legal and logical form, and a dispute or 
controversy as to a right which depends on the construction of the 
Constitution, or some law or treaty of the United States, is determined, 
then the appellate jurisdiction of this court is exclusive. Ib.

4. The property and franchises, which are the subject-matter of this suit, 
were not in the possession of the state court, when the Federal court 
appointed its receiver; and jurisdiction having attached there under the 
allegations of the original bill, that jurisdiction did not fail by reason 
of anything that appeared in ex parte affidavits, denying the truth of 
the allegations contained in the original bill in respect to the amount 
in dispute. Put-in-Bay Waterworks &c. Company v. Ryan, 409.

C. Juris dict ion  of  District  Cou rts  of  the  United  States .
Under the Bankrupt Act of 1898, the District Court of the United States in 

which proceedings in bankruptcy are pending has no jurisdiction, un-
less by consent of the defendants, of a bill in equity by the trustee in 
bankruptcy against persons to whom the bankrupt, before the proceed-
ings in bankruptcy, made a sale and conveyance of property which the 
plaintiff seeks to set aside as fraudulent as against creditors, but which 
the defendants assert to have been made in good faith and to have 
vested title in them. Wall v. Cox, 244.

LIFE INSURANCE.
See Constit utional  Law , 3.

MARRIED WOMAN.
1. Where a married woman had resided in Arkansas for many years, and, 

just as she was leaving the State to join her husband, who had taken 
up his residence in Louisiana, was injured through the alleged negli-
gence of the defendant railway company, and brought an action to re-
cover damages in a state court in Arkansas, which, on the application 
of the company, was removed into the Circuit Court of the United 
States for the Western District of Arkansas, the rule of decision was 
the law of Arkansas, the place of the wrong, and of the forum, and not 
the law of Louisiana. Texas & Pacific Railway Co. v. Humble, 57.

2. By the law of Arkansas, plaintiff was entitled to bring the action in her 
own name and without joining her husband. And if her husband 
should subsequently bring suit in Louisiana on the same cause of ac-
tion, it is not to be assumed that the courts of that State would not 
recognize the binding force of the judgment in Arkansas. Ib.

3. By the legislation of Arkansas the earnings of a married woman arising 
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from labor or services done and performed on her sole account are her 
separate property, and although the statutes may not have deprived the 
husband of the services of the wife in the household, in the care of the 
family, or in and about his business, they have bestowed on her, inde-
pendently of him, her earnings on her own account, and given her au-
thority to acquire them. Ib.

4. The evidence in this case tending to show that plaintiff for some years 
had been carrying on business on her own account, which had been 
suspended by reason of temporary illness for a short time just previous 
to the accident, the Circuit Court did not commit reversible error in 
instructing the jury that, if they found for the plaintiff, they might take 
into consideration in assessing her damages, among other things, her 
age and earning capacity before and after the injury was received, as 
shown by the proofs. Ib.

5. On this record the earning capacity referred to presumably had relation 
to earnings on plaintiff’s own account, and if defendant wished this 
made more explicit, it should have so requested. Ib.

6. By the provision in act 68 of the Laws of the Territory of Arizona that 
the common law of England, so far as it is consistent with and adapted 
to the natural and physical condition of this Territory and the neces-
sities of the people thereof, and not repugnant to or inconsistent with 
the Constitution of the United States, or bill of rights, or laws of this 
Territory, or established customs of the people of this Territory, is 
hereby adopted, and shall be the rule of decision in all the courts of 
this Territory, the common law was not made unqualifiedly the rule of 
decision, but that law, as modified by the conditions of the Territory, 
and changes in the common-law relation between husband and wife 
had been expressed in statutes prior to the passage of the act of 1885. 
Luhrs v. Hancock, 567.

7. By a conveyance from a husband to his wife, property does not lose its 
homestead character. Ib.

8. The deed of a person alleged to be insane is not absolutely void; it is 
only voidable, and may be confirmed or set aside. Ib.

9. The inquiry as to the insanity of Mrs. Hancock was not open to the ap-
pellant. Ib.

MINING CLAIMS.
1. As against the purchaser of interests in mining claims after the location 

certificates were recorded, the original locators were held by the state 
court estopped to deny the validity of the locations. The question of 
estoppel is not a Federal question. Speed v. McCarthy, 269.

2. The state court further held that where the annual assessment work had 
not been done on certain mining claims, a co-tenant could not, on the 
general principles applicable to co-tenancy, obtain title against his co- 
tenants by relocating the claims. Ib.

3. This was also not a Federal question in itself, and the contention that 
the state court necessarily decided the original mining claims to be in 
existence at the time of the relocation, in contravention of provisions 
of the Revised Statutes properly interpreted, could not be availed of 
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under section 709, as no right or title given or secured by the act of 
Congress in this regard was specially set up or claimed. Ib.

MUNICIPAL CORPORATION.
1. The power of the State of Illinois to levy a special assessment in propor-

tion to benefits, for the execution of a local work, and the authority to 
confer on a municipality the attribute of providing for such an assess-
ment, is not denied. Lombard v. West Chicago Park Commissioners, 33.

2. Where a special municipal assessment to pay for a particular work has 
been held to be illegal, no violation of the Constitution of the United 
States arises from a subsequent authority given to make a new special 
assessment to pay for the complete work. Ib.

NATIONAL BANK.
1. Section 5142 of the Revised Statutes of the United States, providing for 

the increase of the capital stock of a national bank, and declaring that 
no increase of capital stock shall be valid until the whole 'amount of 
the increase is paid in, and until the Comptroller of the Currency shall 
certify that the amount of the proposed increase has been duly paid in 
as part of the capital of such association, does not make void a sub-
scription or certificate of stock based upon capital stock actually paid 
in, simply because the whole amount of any proposed or authorized 
increase has not in fact been paid into the bank; certainly, the statute 
should not be so applied in behalf of a person sought to be made liable 
as shareholder, when, as in the present case, he held, at the time the 
bank suspended and was put into the hands of a receiver, a certificate 
of the shares subscribed for by him; enjoyed, by receiving and retain-
ing dividends, the rights of a shareholder; and appeared as a share-
holder upon the books of the bank, which were open to inspection, as 
of right, by creditors. Scott v. Deweese, 202.

2. As between the bank and the defendant, the latter having paid the 
amount of his subscription for shares in the proposed increase of capi-
tal was entitled to all the rights of a shareholder, and therefore, as 
between himself and the creditors of the bank, became a shareholder 
to the extent of the stock subscribed and paid for by him. Ib.

3. That the bank, after obtaining authority to increase its capital, issued 
certificates of stock without the knowledge or approval of the Comp-
troller and proceeded to do business upon the basis of such increase 
before the whole amount of the proposed increase of capital has been 
paid in, was a matter between it and the Government under whose laws 
it was organized, and did not render void subscriptions or certificates 
of stock based upon capital actually paid in, nor have the effect to re-
lieve a shareholder, who became such by paying into the bank the 
amount subscribed by him, from the individual liability imposed by 
section 5151. Ib.

4. Upon the failure of a national bank the rights of creditors attach undei 
section 5151, and a shareholder who was such when the failure occurre 
cannot escape the individual liability prescribed by that section upon 
the ground that the bank issued a certificate of stock before, strictly 
speaking, it had authority to do so. Ib.
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5. If a subscriber to the stock of a national bank becomes a shareholder in 
consequence of frauds practiced upon him by others, whether they be 
officers of the bank or officers of the Government, he must look to them 
for such redress as the law authorizes, and is estopped, as against 
creditors, to deny that he is a shareholder, within the meaning of sec-
tion 5151, if at the time the rights of creditors accrued he occupied and 
was accorded the rights appertaining to that position. Ib.

PUBLIC LAND.
1. In reviewing questions arising out of Mexican laws relating to land titles, 

it is difficult to determine with anything like certainty what laws were 
in force in Mexico at any particular time prior to the occupation of the 
country in 1846-1848. Whitney v. United States, 104.

2. Looking through the provisions to which its attention has been called the 
court finds nothing in them providing in terms, or by inference for a 
general delegation of power by the supreme executive to the various 
governors to make a grant like the one set up in this case; and it holds 
that the appellants have not borne the burden of showing the validity 
of the grant which they set up, either directly, or by facts from which 
its validity could be properly inferred within the cases already decided 
by this Court. Ib.

3. When Congress, under the act of March 2, 1827, granted to the State of 
Illinois alternate sections of land throughout the whole length of the 
public domain, in aid of the construction of a canal to connect the 
waters of the Illinois River with those of Lake Michigan, it also granted 
by implication the right of way through reserved sections; but this 
implication would not extend to ninety feet on each side. Werling v. 
Ingersoll, 131.

4. The State of Illinois never took title to a strip of land ninety feet wide 
on each side of the route of that canal through the public lands, so far 
as related to the sections reserved to the United States by the act of 
March 2, 1827. Ib.

5. The State, in constructing the canal, proceeded under that act, filed its 
map thereunder, and constructed the canal with reference thereto. Ib.

6. The facts in these two cases are so nearly alike that the court thinks it 
sufficient to consider only the first. The land there in question is within 
the limits of the territory ceded to the United States by the treaty of 
Guadalupe Hidalgo. The plaintiffs claim title by virtue of a patent 
issued in confirmation of two grants made by the Mexican government. 
The defendants, without claiming the fee, claim a right of permanent 
occupancy, as Mission Indians, who had been in occupation of the 
premises long before the Mexican grants. Held: (1) That the United 
States were bound to respect the rights of private property in the ceded 
territory, but that it had the right to require reasonable means for 
determining the validity of all titles within the ceded territory, to re-
quire all persons having claims to lands to present them for recogni-
tion, and to decree that all claims which are not thus presented, shall 
be considered abandoned; (2) That so far as the Indians are concerned, 
the land was rightfully to be regarded as part of the public domain, 



644 INDEX.

and subject to sale and disposition by the government; (3) That if the 
Indians had any claims founded on the action of the Mexican govern-
ment, they abandoned them by not presenting them to the commission 
for consideration; (4) That lands which were burdened with a right of 
permanent occupancy were not a part of the public domain, subject to 
the full disposal by the United States. Barker v. Harvey ; Quevas v. 
Harvey, 481.

7. Some discussion appears in the briefs as to the meaning of the word 
“servidumbres,” (translated “ usages”). The court declines to define 
its meaning when standing by itself, but holds that in these grants it 
does not mean that the general occupation and control of the property 
was limited by them, but only that such full control should not be 
taken as allowing any interference with established roads or crossroads, 
or other things of like nature. Ib.

8. Public lands belonging to the United States, for whose sale or other 
disposition Congress has made provision by general laws, are to be 
regarded as legally open for entry and sale under such laws, unless 
some particular lands have been withdrawn from sale by Congressional 
authority, or by an executive withdrawal under such authority, either 
express or implied. Lockhart v. Johnson, 516.

9. Under the act establishing the Court of Private Land Claims, public 
lands belonging to the United States, though within the claimed limits 
of a Mexican grant, became open to entry and sale. Ib.

10. If the provisions of the laws of New Mexico in force when this location 
was made were not complied with, and another location is made be-
fore such work was done, the new location is a valid location. Ib.

11. In the courts of the United States in action of ejectment the strict legal 
title must prevail; and if the plaintiff have only equities, they must be 
presented on the equity side of the court. Ib.

12. Although the plaintiff has no right to maintain this action, he ought 
not to be embarrassed by a judgment here from pursuing any other 
remedy against the defendants, or either of them that he may be ad-
vised. Ib.

QUARANTINE.
1. Article 5043c of the Revised Statutes of Texas, 1895, provides: “It shall 

be the duty of the commission provided for in article 5043a to protect 
the domestic animals of this State from all contagious or infectious 
diseases of a malignant character, whether said diseases exist in Texas 
or elsewhere; and for this purpose they are hereby authorized an 
empowered to establish, maintain and enforce such quarantine lines 
and sanitary rules and regulations as they may deem necessary, t 
shall also be the duty of said commission to cooperate with live stock 
quarantine commissioners and officers of othei’ States and Tenitoiies, 
and with the United States Secretary of Agriculture, in establishing 
such interstate quarantine lines, rules and regulations as shall es 
protect the live stock industry of this State against Texas or splene ic 
fever. It shall be the duty of said commission, upon receipt by t em 
of reliable information of the existence among the domestic anima s 
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of the State of any malignant disease, to go at once to the place where 
■any such disease is alleged to exist, and make a careful examination 
of the animals believed to be affected with any such disease, and ascer-
tain, if possible, what, if any, disease exists among the live stock re-
ported to be affected, and whether the same is contagious or infec-
tious, and if said disease is found to be of a malignant, contagious or 
infectious character, they shall direct and enforce such quarantine 
lines and sanitary regulations as are necessary to prevent the spread 
of any such disease. And no domestic animals infected with disease 
or capable of communicating the same, shall be permitted to enter or 
leave the district, premises or grounds so quarantined, except by au-
thority of the commissioners. The said commission shall also, from 
time to time, give and enforce such directions and prescribe such rules 
and regulations as to separating, feeding and caring for such diseased 
and exposed animals as they shall deem necessary to prevent the,ani-
mals so affected with such disease from coming in contact with other 
animals not so affected. And the said commissioners are hereby au-
thorized and empowered to enter upon any grounds or premises to 
carry out the provisions of this act.” Held, that this statute, as con-
strued and applied, in this case, is not in conflict with the Constitution 
of the United States. Smith, v. St. Louis & Southwestern Railway Co., 
248.

2. The prevention of disease is the essence of a quarantine law. Such law 
is directed not only to the actually diseased, but to what has become 
exposed to disease. Ib.

RAILROAD.
Where there is dissimilarity in the services rendered by a railroad com-

pany to different persons, a difference in charges is proper, and no recov-
ery can be had unless it is shown, not merely that there is a difference 
in the charges, but that the difference is so great as, under dissimilar 
conditions of service, to show an unjust discrimination; and the recov-
ery must be limited to the amount of the unreasonable discrimination. 
Western Union Telegraph Co. v. Call Publishing Co., 92.

REMOVAL OF CAUSES.
See Marri ed  Wom an , 1.

STATUTE OF FRAUDS.
Doctor and Mrs. Piper, eaeh somewhat advanced in years, were without 

children and had no kin to whom the husband wished to bequeath his 
estate. They desired the comforts and happiness of a home in which 
they could have the sympathy, attention and care of younger people, 
upon whom they could look as their children. The property in ques-
tion in this suit was purchased by the doctor, in execution of an agree-
ment in parol between him and the appellee, whereby Piper and his wife 
were to become members of Hay’s household in Washington, and to be 
supported, maintained and cared for by Hay during their respective 
lives, in consideration of which Piper was to convey by will, or other-
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wise, to Hay all of his property of every kind and wherever situated. 
In part execution of that agreement Piper purchased the lots in ques-
tion in this suit and built a house thereon, and in further execution of 
it he put Hay in possession of the lot and house to be occupied by Hay 
and his family in connection with Piper and his wife. While Hay 
was in the actual occupancy of the premises as his home, (which occu-
pancy existed when this suit was brought,) Piper, in violation of his 
agreement, put the title to the property in his niece, the plaintiff in 
error. The bill alleged the foregoing facts, and that the transfer to 
the plaintiff in error was made solely for the purpose of defrauding 
the defendant in error. Held: (1) That the alleged agreement with 
Piper was proved to have been just as stated by Hay; (2) That the 
failure of Piper to invest Hay with the legal title was such a wrong to 
the latter as entitled him to the protection which would be given by a 
decree specifically declaring that the defendant holds the title in trust 
for him; (3) That such relief is consistent with the objects intended to 
be subserved by the Statutes of Frauds; (4) That the alleged agree-
ment, being one which the Court of equity would specifically enforce, if 
it had been in writing, and it having been partly performed by Hay in 
reliance of performance by Piper, and Hay being ready and willing to 
do what, under the agreement, remained to be done by him during the 
lives of Doctor and Mrs. Piper, he was entitled to the decree of the 
court below in his favor. Whitney n . Hay, II.

SCIRE FACIAS.
1. While a scire facias, for the purpose of obtaining execution, is ordinarily 

a judicial writ to continue the effect of a former judgment, yet it is in 
the nature of an action, and is treated as such in the statutes of New 
Mexico. Brown v. Chavez, 68.

2. After a judgment is barred under those statutes, the writ of scire facias, 
giving a new right and avoiding the statute, cannot be maintained. Ib.

STAMP TAX.
1. What is denominated “ a call ” in the language of New York stock brok-

ers, is an agreement to sell, and as the statutes of the United States in 
force in May, 1899, required stamps to be affixed on all sales or agree-
ments to sell, the calls were within its provisions. Treat v. IT hite, 264.

2. A stamp tax on a foreign bill of lading is, in substance and effect, equiv-
alent to a tax on the articles included in that bill of lading, and there-
fore is a tax or duty on exports, and therefore in conflict with article 1, 
section 9 of the Constitution of the United States, that “No taxor 
duty shall be laid on articles exported from any State.” Fairbank v. 
United States, 281.

3. An act of Congress is to be accepted as constitutional, unless on exami-
nation it clearly appears to be in conflict with provisions of the Federal 

Constitution. Ib. . * n
4. If the Constitution in its grant of powers is to be able to carry into ful 

effect the powers granted, it is equally imperative that where prohi i 
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tion or limitation is placed upon the power of Congress, that prohibi-
tion or limitation should be enforced in its spirit and to its entirety. Ib.

STATUTES.
A. Statutes  of  the  United  States .

See Adm ira lty , 1; Natio nal  Ban k , 1, 4;
Custom s  Dutie s , 1; Publi c  Land , 4; 
Juri sdic tion , A, 4, 6; Stamp  Tax , 3.

B. Statutes  of  the  States .
Idaho. See Constit utional  Law , 6.
New York. See Corpo rati on , 1.
North Carolina. See Consti tuti ona l  Law , 27.
Oregon. See Attac hm ent .
Texas. See Quara nti ne .
Wisconsin. See Juri sdi cti on , A, 5.

TAX AND TAXATION.
1. Payment of taxes on account of property otherwise liable to taxation can 

only be avoided by clear proof of a valid contract of exemption from 
such payment. Wells v. Savannah, 531.

2. The validity of such a contract presupposes a good consideration there-
for. Ib.

3. In this case the ordinances exempting from taxation were only exemp-
tions for the year in which the ordinance was passed; and the same 
rule applies to all the exempting ordinances. Ib.

4. The views of the Supreme Court of Georgia in this case are sustained by 
this court. Ib.

5. The railroad company filed a bill to enjoin the collection of certain state 
taxes from 1892 to 1897 inclusive. This court held that a new corpo-
ration was formed by a consolidation of certain prior corporations made 
October 24, 1892, and that the taxes having accrued subsequent to that 
date were legally assessed under the state constitution of 1890, (180 
U. S. 1). The railroad company moved for a rehearing with respect to 
the taxes of 1892 upon the ground that they accrued prior to the con-
solidation of October 24. Held: That as the Supreme Court of Missis-
sippi had decided that all the taxes had accrued after the consolidation 
of October 24, and the company had thereby lost its exemption; and 
as this was a construction of the general tax laws of the State, which 
were complex and difficult of interpretation, this court would accept 
that construction and deny the petition for a rehearing. Yazoo and 
Mississippi Valley Railroad Co. v. Adams, 580.

TRUST.
1. The statements of the Court of Appeals of the District of Columbia in 

this case, below, that abandonment of discretionary power by a trustee 
to his cotrustee, is a fact to be proved by him who alleges it; that so 
likewise is negligence in the supervision of a trust; and that neither 
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abandonment nor negligence is to be implied without satisfactory proof 
of the fact, or of circumstances sufficient to warrant the inference, and 
that the court does not find that proof in the statement of facts con-
tained in the record, are cited and approved by this court. Colburn v. 
Grant, 601.

2. The treatment of facts and law in the opinion of the courts below was 
full and satisfactory, and releases this court from further discussion. 
Ib.

USURY.
See Cases  Affirm ed  and  Follo wed , 2.
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