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statutes complained of in this case should have been stated.
Without that the court cannot apply them to the subject-matter
of litigation to determine whether or not they have violated
the Constitution or laws of the United States.” See also ZRail-
road Co. v. Rock, 4 Wall. 1775 Parmelee v. Lawrence, 11 Wall.
36; Powell v. Brunswick County, 150 U. S. 438, and cases
cited.
The writ of error is therefore
Dismissed.
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A stipulation in a bill of lading that all claims against a steamship com-
pany, or any of the stockholders of the company, for damage to merchan-
dise, must be presented to the company within thirty days from the date
of the bill of lading, applies, though the suit be in rem, against the steam-
ship carrying the property covered by the bill of lading.

ln. the view of the facts that the loss occurred the day after the bill of lad-
Ing was signed, and the shippers were notified of such loss within three

days thereafter, the stipulation was a reasonable one, and a failure to pre-
sent the claim within the time limited was held a bar to recovery against
the company in bersonam or against the ship in rem.

The reasonableness of such notice depends upon the length of the voyage,

:1112 time at which the loss occurred, and all the other circumstances of
case,

8 T'HIS Was a joint libel by the Bancroft-Whitney Company, a
,lahforma_b corporation, and the firm of Hellman, Haas & Com-
{’;“y against the steamship, Queen of the Pacific, owned by

e P amﬁo: Coast Steamship Company, to recover damages to
certain miscellaneous merchandise shipped April 29, 1888, at

?:&izmndsco’ to consignees at San Pedro in the State of Cali-
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The contracts of affreightment were evidenced by bills of lad-
ing in the usual form and with the usual exception of perils of
the sea, and amongst others with the following stipulation:

“It is expressly agreed that all claims against the P. C.S.8.
Co., or any of the stockholders of said company, for damage to
or loss of any of the within merchandise, must be presented to
the company within thirty days from date hereof; and that
after thirty days from date hereof, no action, suit or proceeding,
in any court of justice, shall be brought against said P. C. 8. 8.
Co., or any of the stockholders thereof, for any damage to or
loss of said merchandise ; and the lapse of said thirty days shall
be deemed a conclusive bar and release of all right to recover
against said company, or any of the stockholders thereof, for
any such damage or loss.”

The steamship left San Francisco about two o’clock in the
afternoon of April 29, 1888, bound for the port of San Diego
and intermediate ports, having on board a cargo of general mer-
chandise and upwards of two hundred persons. A little more
than twelve hours after she sailed, and about half past two o’clock
in the morning of the 30th, the steamer was seen to have sprung
a leak and to be taking in water through a watertight compart-
ment known as the starboard alleyway. At this time she had
a list of from five to eight degrees to starboard, which, when
she reached Port Harford, four or five hours afterwards, had
increased to an angle of thirty degrees. When about two
hundred and fifty or three hundred yards from the WhaI:f’
where she usually made her landing, she took the bottom m
about twenty-three feet of water, and in about twenty minutes
thereafter filled, sank and lay in a helpless condition for three
or four days. A diver, procured for that purpose, after re
peated efforts, found the leak and stopped it, whereupon the
water was pumped out of the vessel, and she was towed to
San Francisco, where she arrived the next day. Her cargo
was all discharged upon the wharf, and delivery thereof ten-
dered and accepted by the several owners, who gave the usual
average bonds. On May 19, that portion of the cargo belong-
ing to Hellman, Hass & Company was sold by them at public
auction. No claim for damage to the merchandise was made
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upon the owners of the Queen prior to the sale, nor were they
invited to such sale. In short, nothing further appears to have
been done for nearly four years, though the steamer was con-
stantly running to and from San Francisco, when on April 28,
1892, this libel was filed. Exceptions to the libel were inter-
posed and overruled, (61 Fed. Rep. 213,) and the case subse-
quently went to a hearing upon libel, answers and testimony,
and resulted in a decree for the libellants for the full amount of
their claim, (78 Fed. Rep. 155,) which was affirmed by the Court
of Appeals. 94 Fed. Rep. 180. Whereupon this writ of cer-
tiorari was granted.

Mr. Thomas B. Reed for the Pacific Coast Steamship Com-
pany.

Mr. Milton Andros for the Bancroft-Whitney Company
and others.

MR. Justice Browy, after making the foregoing statement,
delivered the opinion of the court.

'T.he Court of Appeals in its opinion dwelt upon several prop-
0§1t10ns arising upon the pleadings and evidence, but in the
view we have taken of the case we shall find it necessary to
discuss but one, which Is, in substance, that the libellants did
Dot, as required by the bill of ladin g, present to the company
their claims for damage to the merchandise within thirty days
’fv{“om the date of the bills of lading, April 27 and 28, 1888.
Lhere is no pretence of a compliance with this condition. Two
answers are made to this defence : First, that the limitation
applies only to claims against the steamship company or any of
the stockholders of said company, and not to claims against the
vessel ; second, that the limitation is unreasonable.

: 1. The first objection is quite too technical. It virtually
ilssumes th.a,t there were two contracts, one with the company
:::ilﬂon:e 5\*1[;11 the ship, the vehicle of transportation owned and
= ]“D) ed by the company ; and that while the company as to
all its other property is protected by the contract, as to this
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particular property, used in carrying it out, it is not so pro-
tected. DBut if such be the case with respect to this particular
stipulation, must it not also be so with respect to the other stip-
ulations in the bill of lading to which the company is a party
but not the ship? Thus, “the responsibility of said company
shall cease immediately on the delivery of the said goods from
the ship’s tackles.” Can it be possible that the responsibility
of the ship shall not cease at the same time? ¢ The company
shall not be held responsible for any damage or loss resulting
from fire at sea or in port; accident to or from machinery,
boilers or steam,” etc.; but shall the company be exempt and
not the ship? “It is expressly understood that the said com-
pany shall not be liable or accountable for weight, leakage,
breakage, shrinkage, rust, etc., . . . nor for loss of specie,
bullion, etc., unless shipped under its proper title or name, and
extra freight paid thereon ;” but shall the ship be liable for all
these excepted losses notwithstanding that the company is ex-
onerated? These questions can admit of but one answer. There
was in truth but one contract, and that was between the libel
lants upon the one part, and the company in its individual
capacity and as the representative of the ship, upon the other.

There is no doubt of the general proposition that restrictions
upon the liability of a common carrier, inserted by him in the
bill of lading for his own benefit and in language chosen by
himself, must be narrowly construed, still they ought not to be
wholly frittered away by an adherence to the letter of the con-
tract in obvious disregard of its intent and spirit. It istoo
clear for argument that it was the intention of the company to
require notice to be given of all claims for losses or damage to
merchandise entrusted to its care, and as such damage cou}d
only come to it while the merchandise was upon one of ifs
steamers or in the process of reception or delivery, and as the
owner would have his option to sue either én rem or in per-
sonam, it could never have been contemplated that in the one
case he should be obliged to give notice and not in the other.
In either event, the money to pay for such damage must come
from the treasury of the company ; and we ought not to give
such an effect to the stipulation as would enable the owner of
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the merchandise to avoid its operation by simply changing his
form of action. It would be almost as unreasonable to give it
this construction as to hold that it should apply if the action
were in contract, but should not apply if it were in tort. The
“claim” is in either case against the company, though the swi¢
may be against its property.

2. The question of the reasonableness of the requirement is
one largely dependent upon the object of the notice and the
length of the voyage. Thus, a notice which would be perfectly
reasonable as applied to steamers making daily trips, might be
wholly unreasonable as applied to vessels engaged in a foreign
trade. Indeed, a thirty-day notice, such as is involved in this
case, would be wholly futile as applied to a steamship plying
between San Francisco and trans-Pacific ports. Notice might
also be deemed reasonable, or otherwise, according to the facts
of the particular case. Thus, if the Queen had been driven out
tosea and was not heard from for thirty days, obviously the
provision would not apply, since its enforcement might wholly
destroy the right of recovery. The question is whether under
the circumstances of the particular case the requirement be a
reasonable one or not.

The Queen was engaged in short trips and in general trade
to San Diego, doubtless delivering merchandise in different
parcels and in different quantities to large numbers of con-
signees at the termini, and at intermediate ports. If any dam-
age oceurred to such articles, it was of the utmost importance to
the company to have the claim made as soon as possible, while
th.e witnesses, who must often be sailors, difficult to find and
still more difficult to retain, might be reached, and while their
memory was fresh, that the company might then know whether
1t had a defence to the claim. In case of a disaster oceurring
on such' voyage, it could hardly fail to be known in San Fran-
Cisco within three or four days from the time the steamer left
tl_lere. As a matter of fact, the bills of ladin g in this case were
signed April 27 and 28 ; the loss occurred on April 30, and no-
tice was mailed to the shippers on May 2. There were thus
over three weeks during which they were at liberty to make
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inquiries, examine into the facts, and determine whether to
make claim upon the company or not.

Similar stipulations requiring notices of losses to be given to
common carriers, express companies, telegraph and insurance
companies have so often been upheld by the courts, when rea-
sonable, that a review of the cases is quite unnecessary. Indeed,
this is not the first time that the question has been before this
court.

In Express Co. v. Caldwell, 21 Wall. 264, an agreement by
an express company that it should not be liable for any loss of
or damage to any package unless claim should be made therefor
within ninety days from its delivery to the company, was held
to be one which the company could rightfully malke, since the
time for transit required only about a day. In ZLewis v.
Great Western Railway Co., 5 H. & N. 867, there was a provi-
sion in the bill of lading that no claim for damage should be
allowed, unless made within three days after the delivery of
the goods. This was held to be valid. “The company, wish-
ing to guard against any allegation of neglect in the delivery
of goods confided to them, require that when the goods are de-
livered they shall be promptly examined and complaint at once
made if there is occasion for it. Such a condition is perfec'tly
reasonable. The law allows persons to make their own bargains
in matters of this sort.”

In Goggin v. Kansas Pacific Railway Co., 12 Ka,n.sas, 416,
there was a requirement that claims for damage to live stock
should be made in writing, before or at the time the stock was
unloaded. Plaintiff alleged that he had signed the bill of lading
under protest, and also verbally notified the servants of the
company of the damage, before the cattle were unloaded from
the cars, and immediately after giving verbal notice, sought for
writing materials to make out a written notice, but before he
was able to find them, the cattle were unloaded, so that no
notice was given. A demurrer was sustained to this reply, the
court holding that his inability to procure writing materials
was no excuse for not giving notice for more than a year afteri
ward. “The parties were competent to make thq contract, anc
did make it, and it must be held good, unless it is contrary to




QUEEN OF THE PACIFIC. 55
Opinion of the Court.

public policy.” See also Wolf' v. Western Union Tel. Co., 62
Penn. St. 83,

In Adams Express Co.v. Reagan, 29 Indiana, 21, where a
package was shipped from a town in Indiana to Savannah,
Georgia, during the civil war, when transportation was much
interrupted, it was held that a condition that the carrier should
not be liable unless a claim was presented within thirty days
after shipment was unreasonable. It was put upon the ground
that the country, being in an unsettled condition, occasioning
great delays in shipments and in the transmission of mails, an
attempt to incorporate this condition into their contract was
placing it within the power of the company by a delay, which
under the circumstances would, perhaps, not have been unrea-
sonable, to prevent any claim for loss or damage, however gross
may have been its negligence. It appeared that the plaintiff’s
agent delayed shipping the property for a month or more until
Savannah was taken by the Federal troops, when he delivered
it to the company and the receipt was executed. That the case
was determined upon the particular facts is evident from the
subsequent case of United States Express Co. v. Harris, 51
Indiana, 127, in which a stipulation that the company was not
to be liable for any loss, unless the claim therefor should be
made in writing, at the office of shipment, within thirty days
from the date of said receipt, was held to be binding and valid,
though it was doubted whether the claim must be made at the
office of the company, where the property had passed into the
hands of another carrier, or might be made in such case upon
Some agent or officer chargeable with the loss. The former
case was distinguished as being applicable to its own facts.

There are doubtless some cases to the contrary, where upon
the pa_rticular facts the condition was held to be unreasonable.
In Mssouri Pacific Railway Co. v. Harris, 67 Texas, 166, the
requirement was that the shipper should give notice in writing
o'f his claim to some officer of the company, or its nearest sta-
tIOIl'age_nt, before the cattle were removed from their place of
destma.tlon, and before they were mingled with other stock.
The _Shlpment was from an interior town in Texas to Chicagb,
the line of railway did not extend to the point of destination,
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and both parties understood that the carrier would transport
the cattle from its own road over a connecting road. Tt was
held that the failure of the answer to show that the carrier had
an officer or agent so situated that the contract to give notice
to such officer or agent was reasonable, was fatal on demurrer,
and that no presumption could be indulged that the carrier had
an officer near the place of destination. Thiscase was evidently
decided upon its special facts. In another case decided by the
Supreme Court of Texas, Pacific Express Co. v. Darnell, 6 8.
W. Rep. 765, a piece of machinery was delivered to an express
company in Texas for shipment to Baltimore. The contract
of shipment provided that the company should not be held lia-
ble for any claim arising from the contract, unless it were pre-
sented within sixty days of the date of the contract. Held, that
the failure to present the claim was not a bar to the right of
recovery, the restriction of presentment of claims without refer-
ence to the time of loss being unreasonable. The court seemed
to assume that the stipulation imposed a restriction which in
many cases would deny a right of action, and thereby permit
the carrier to contract against his negligence, which is never
allowed. The opinion seems to have gone off upon the point
that, while the notice as applied to the facts might have been
reasonable, it would be unreasonable when applied to a differ-
ent state of facts. It is unnecessary to say that if, under
the circumstances of a particular case, the stipulation were
unreasonable, or worked a manifest injustice to the libellants,
we should not give it effect. All that was decided in Westoott
v. Fargo, 61 N. Y. 542, was that a similar limitation of th}rty
days was pleaded as a condition precedent to the plaintiff’s right
to recover, when it should have been set up in the answer. See
also Southern Ezpress Co. v. Caperton, 44 Alabama, 101.
Othér analogous limitations upon the common-law llgbﬂlty
of a carrier, not operating to restrict his liability for neghgenf}e,
have been sustained by this court, viz., exempting the. carrier
from liability from losses by fire occasioned without his negh‘.
gence, York Company v. Central Railroad, 3 Wall. 107; 5“’?"‘
of Kentucky v. Adams Eup. Co., 93 U. 8. 174; a restriction It
value upon the property shipped, Railroad Co. V. Fralgff, 100
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U.S.24; Hart v. Penn. Railroad Co., 112 U. 8. 831; limiting
its liability upon through shipments to losses occurring upon its
own line, Railroad Co. v. Pratt, 22 Wall. 123 ; and providing
that in the case of loss the carrier shall have the full benefit of
any insurance that may be effected upon the goods, Phaenix
Ins. Co. v. Erie & Western Transportation Co., 117 U. S. 312.
Indeed, in Railroad Co. v. Lockwood, 17 Wall. 857, in an elab-
orate opinion by Mr. Justice Bradley, it was held by this court
that common carriers may impose almost any just and reason-
able limitation upon their common-law liability, not amounting
to an exemption from the consequences of their own negligence.
The methods of transportation have changed so radically during
the century which has just closed, that it seems almost neces-
sary to the proper protection of a carrier, in transacting the
enormous business of railway and steamship lines, that he should
have the power by just and reasonable limitations incorporated
in his contract, or brought to the attention of his shippers, to
place some restrictions upon the unlimited liability of the com-
mon law, particularly where articles of great value, such as
jewels, money, bullion, laces and precious stones, are transported
without disclosing their contents, or articles or animals of ex-
ceptional value, such as race horses, are carried without infor-
mation of their character ; and that persons intending to make
claims for losses should manifest their election to do so as soon
as the circumstances can by reasonable diligence be ascertained.
tl‘he law recognizes the fact that the measure of liability orig-
lnany applied to a carter’s wain or a waterman’s hoy may often
be illy ad'apted to the exigencies of modern commerce.

_Ther(? 1s no hardship to the libellants in giving effect to the
stipulation in this case. As was said of a similar condition in
LBapress Co. v. Caldwell, 21 Wall. 264, 268 : It contravenes no
public policy. It excuses no negligence. It is perfectly con-
s1s-tent Witl_x'holding the carrier to the fullest measure of good
i‘;l::héoof diligence and of ca'pacity, W}.]icl.l the strictest rules of
appliec{ntr::(?]; law ever reqtz:red, and it is intrinsically just, as
il t; Iiiei{ent ce;se. ' The loss was known to the ship-
R szsia ter it occurred. The steamer was then

n port, and the facts were easily ascer-
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tainable. Under the stipulation the company had a right to
assume that the proper inquiries had been made, and that the
shippers were either satisfied that the company was not liable,
or that they had elected to rely upon their policies of insurance.
Instead of giving notice libellants permitted four years to elapse
before beginning suit, although both the ship and the company
were readily accessible. True, the Court of Appeals found
there was no change of circumstances and no loss of testimony
in the mean time; but that is not material. The question con-
cerns the binding effect of the stipulation. Had the ship been
transferred to a bona fide purchaser there certainly would have
been, had the witnesses whose testimony could explain the loss
have disappeared, there probably would have been, laches,
which would render the claim stale, irrespective of the stipula-
tion ; but the stipulation itself would be invalid only upon show-
ing that under the circumstances of the particular case its
enforcement would work a manifest injustice. In this view it
is unnecessary to consider whether the limitation of thirty days
for the commencement of suit be reasonable or not.

We are of opinion that the clause in question was perfectly
reasonable, and the decree of the Court of Appeals must there-
fore be

Reversed, and the case remanded to the District Court ff)r zf.lw
Northern District of California with directions to dismiss
the Uibel.
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