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It is stated, in the charge of the court below, that it did not appear by 
any legal proof, that the privateers had commissions from Buenos Ayres, 
or any ship’s papers or documents from that government, or that they were 
ever recognised as ships of that nation, or of its subjects ; or who were the 
owners, where they resided, or when or where the privateers were armed or 

equipped- But it did appear *in  proof, that the captains and crew
-1 were chiefly Englishmen, Frenchmen and American citizens ; that the 

captains were both domiciled at Baltimore, where the family of one of them 
resided, and that he was by birth an American citizen. It was also proved, 
that the privateers were Baltimore built. Under these circumstances, the 
court is of opinion, that the burden of proof of the national character of 
the vessel on board of which the offence was committed, was on the pris-
oners.

Cer tif ica te .—This cause came on to be heard, on the transcript of the 
record of the circuit court of the United States, for the district of Massa-
chusetts, and on the questions on which the judges of that court were divi-
ded in opinion, and was argued by counsel: on consideration whereof, this 
court is of opinion :

1. That the said circuit court had jurisdiction of the offence charged in 
the indictment, although the vessel on board of which the offence was com-
mitted was not, at the time, owned by a citizen, or citizens of the United 
States, and was not lawfully sailing under its flag.

2. The said circuit court had jurisdiction of the offence charged in the 
indictment, if the vessel, on board of which it was committed, had, at the 
time of the commission thereof, no real national character, but was possessed 
and held by pirates, or by persons not lawfully sailing under the flag, or 
entitled to the protection of any government whatsoever.

3. That it made no difference, as to the point of jurisdiction, whether the 
*4.901 prisoners, or any of .them, were  citizens of the United States, or 

J whether the deceased was a citizen of the United States, or that the 
offence was committed not on board any vessel, but on the high seas.

*

4. That the burden of proof of the national character of the vessel, on 
board of which the offence was committed, was, under the circumstances 
stated in the charge of the court, on the prisoners, (a)

Owings  v . Spe ed  et al.
Constitution.—Corpordftion books.

The present constitution of the United States did not commence its operation, until the first Wed-
nesday in March 1789, and the provision in the constitution, that “ no state shall make any law 
impairing the obligation of contracts,” does not extend to a state law enacted before that day, 
and operating upon rights of property vested before that time.

The books of a corporation, established for public purposes, are evidence of its acts and proceed-
ings.

Erro r  to the Circuit Court of Kentucky.
March 13th, 1820. This cause was argued by H. Hardin^ for the defen-

dants; no counsel appearing for the plaintiff.

(a) See Appendix, note IV.
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March 16th. Mars hal l , Ch. J., delivered the opinion of the court.—This 
was an ejectment, brought by the plaintiff in the circuit court of the United 
States for the district of Kentucky, to recover a lot of ground lying in 
Bardstown. *This  town was laid off in 1780, on a tract of land, con- rsi: 
sisting of 1000 acres, for which, in 1785, a patent was issued by the •- 
commonwealth of Virginia to Bard and Owings. In 1788, the legislature of 
Virginia passed an act, vesting 100 acres, part of this tract, in trustees, to 
be laid off in lots, some of them to be given to settlers, and others to be sold 
for the benefit of the proprietors. The cause depends, mainly, on the valid-
ity of this act. It is contended to be a violation of that part of the consti-
tution of the United States, which forbids a state to pass any law impairing 
the obligation of contracts.

Much reason is furnished by the record, for presuming the consent of the 
proprietors to this law : but the circuit court has decided the question inde-
pendently of this consent, and that decision is now to be reviewed.

Before we determine on the construction of the constitution in relation 
to a question of this description, it is necessary to inquire, whether the pro-
visions of that instrument apply to any acts of the state legislatures which 
were of the date with that which it is now proposed to consider. This act 
was passed in the session of 1788. Did the constitution of the United States 
then operate upon it ?

In September 1787, after completing the great work in which they had 
been engaged, the convention resolved that the constitution should be laid 
before the congress of the United States, to be submitted by that body to 
conventions of the several states, to be convened by their respective legisla-
tures ; *and  expressed the opinion, that as soon as it should be ratified rs(. 
by the convention of nine states, congress should fix a day on which I 
electors should be appointed by the states, a day on which the electors should 
assemble to Vote for president and vice-president, “ and the time and place 
for commencing proceedings under this constitution.” The conventions of 
nine states having adopted the constitution, congress, in September or Octo-
ber 1788, passed a resolution, in conformity with the opinions expressed by 
the convention, and appointed the first Wednesday in March of the ensuing 
year, as the day, and the then seat of congress, as the place, “ for commenc-
ing proceedings under the constitution.”

Both governments could not be understood to exist at the same time. 
The new government did not commence, until the old government expired. 
It is apparent, that the government did not commence on the constitution 
being ratified by the ninth state ; for these ratifications were to be reported 
to congress, whose continuing existence was recognised by the convention, 
and who were requested to continue to exercise their powers, for the pur-
pose of bringing the new government into operation. In fact, congress 
did continue to act as a government, until it dissolved on the first of Novem-
ber, by the successsive disappearance of its members. It existed potentially, 
until the 2d of March, the day preceding that on which the members of the 
new congress were directed to assemble.

The resolution of the convention might originally *have  suggested 
a doubt, whether the government could be in operation, for every •- 
purpose, before the choice of a president ; but this doubt has been long 
solved, and were it otherwise, its discussion would be useless, since it is ap-
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parent, that its operation did not commence before the first Wednesday in 
March 1789, before which time, Virginia had passed the act which is alleged 
to violate the constitution.

In the trial of the cause, the defendant produced a witness to prove 
that the lot for which the suit was instituted, was a part of the 100 acres 
vested in trustees by the act of assembly. To this testimony, the plaintiff 
objected, because the witness stated, that he had sold a lot in Bardstown, 
with warranty, and was in possession of another. He added, that no suit 
had been brought for the said lot, and that he was not interested in this 
suit. The court admitted the witness, and to this opinion also, a bill of ex-
ception was taken. It is so apparent, that the witness had no interest in the 
suit in which he was examined, and it is so well settled, that only an inter-
est in that suit could affect his competency, as to make it unnecessary to 
say more, than that the court committed no error in permitting his testimony 
to go to the jury.

There was also an exception taken to the opinion of the court, in allow-
ing the book of the board of trustees, in which their proceedings were record-
ed, and other records belonging to the corporation, to be given in evidence. 
The book was proved by the present clerk, who also proved the handwriting 
* , °f the first clerk, and of *the  president who were dead. The trustees

J were established by the legislature for public purposes. The books 
of such a body are the best evidence of their acts, and ought to be admitted 
whenever those acts are to be proved. There was no error in the opinion 
admitting them. There is the less necessity in this case for entering more 
fully into this question, because the record contains other evidence of the 
facts, which the testimony, to which exceptions were taken, was adduced to 
prove.

Judgment affirmed, with costs.

Conn  et al. v. Penn .
Equity.—Appeal.

In appeal to this court, from the circuit courts, in chancery cases, the parol testimony which is 
heard at the trial in the court below, ought to appear in the record.

A final decree in equity, or an interlocutory decree, which, in a great measure, decides the merits 
of the cause, cannot be pronounced, until all the parties to the bill, and all the parties in inter-
est, are before the court.

Appe al  from the Circuit Court of Pennsylvania.

March 14th, 1820. This cause was argued by Pinckney and Jones, for 
the appellants, and by the Attorney- G-enerdl and Sergeant, for the respon-
dent.
*4251 *March  16th. Mars hal l , Ch. J., delivered the opinion of the

J court.—This is an appeal from a decree of the circuit court for the 
district of Pennsylvania, dismissing the bill of the plaintiffs. Without 
going into the merits of the case, the counsel for the plaintiffs contend, that 
the decree ought to be reversed, because it appears to have been pronounced 
in part on parol testimony, which has not been introduced into the record, 
and because the decree was made when the parties interested were not all 
before the court.
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