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CHESAPEAKE AND OHIO RAILWAY COMPANY v.
DIXON.

ERROR TO THE COURT OF APPEALS OF THE STATE OF KENTUCKY.

No. 40. Argued October 10,1900. — Decided November 19,1900.

Where the right of removal depends upon the existence of a separable con-
troversy, the question is to be determined by the condition of the record 
in the state court at the time of the filing of the petition to remove.

In an action of tort, the cause of action is whatever the plaintiff declares it 
to be in his pleading, and matters of defence cannot be availed of as 
ground of removal.

When concurrent negligence is charged, the controversy is not separable, 
and as the complaint in this case, reasonably construed, charged concur-
rent negligence, the court declines to hold that the state courts erred in 
retaining jurisdiction.

Oct obe r  19, 1894, Lucy Dixon, as administratrix of Alexan- 
er Dixon, brought her action against the Chesapeake and Ohio 

ilway Company, R. H. Chaikey and William Sidles in the 
circuity court of Boyd County, Kentucky, by petition, which

That Alexander Dixon departed this life intestate on the 22d 
ayo September, 1894, while a resident of and domiciledin 
°y county, Kentucky; that by an order of the Boyd county 

Dlait’ff8^6 an^ eytere<^ on the------day of September, 1894,
bond 1 r)WaS aPP°^nte(^ administratrix of his estate, and gave 

an duly qualified, and is now acting as the administra- 
««JL r e Sa^ es^ate- A copy of said order is filed herewith 
88 Part hereof, marked‘A.’
wav^pe Sa^S ^e^en(3ant The Chesapeake and Ohio Rail- 

poratin *s an(^ at the time hereinafter stated was a cor- 
and said C°mnion carrier of freight and passengers for hire, 
nances ° an^’ i°comotives, cars, and other appurte- 
ated lfiie0Wf0^e^eS an^ ^ie times hereinafter stated oper- 
State nf tt ° ra^Way extending into the county of Boyd and

Kentucky. She says that on the 22d day of Septem-
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ber, 1894, while crossing the track of the defendant at the cross-
ing of the Ashland and Catlettsburg Turnpike road and within 
the corporate limits of said town, the said intestate, Alexander 
Dixon, was by the negligence of the defendant The Chesapeake 
and Ohio Railway Company and of its agents and servants, B. 
H. Chaikey and Wm. Sidles, who were in charge thereof, run 
over and instantly killed by one of defendant’s passenger trains 
while on its way from Catlettsburg to Ashland, Boyd county, 
Kentucky, whereby she has been damaged in the sum of thirty 
thousand dollars.

“ At the time and place when and where plaintiff’s intestate 
was injured, as aforesaid, the defendants R. H. Chaikey and 
Wm. Sidles were and for a long time theretofore had been ser-
vants of the corporate defendants, in charge and control of said 
train, and then and there were and for a long time theretofore 
had continuously been respectively engineer and fireman of said 
train, and said negligence of the corporate defendant was done 
by and through its said servants and other of its servants then 
and there in its employment, and said negligence was the joint 
negligence of all the defendants.”

On the 30th of January, 1895, the railway company filed its 
petition for the removal of the cause to the District C'our*' 
the United States for the District of Kentucky, and tendered 
therewith a bond, as required by law.

The petition read as follows:
“ Your petitioner, Chesapeake and Ohio Railway Company, 

respectfully shows that it is one of the defendants in the a 
entitled suit, and that the matter and amount in dispute in 
said suit, exclusive of interest and cost, exceeds t e sum 
value of $2000. . . . ,

“ Your petitioner further shows that the said suit is o a 
nature, and that there is in said suit a controversy w i 
wholly between citizens of different States, and w ic 
fully determined as between them, to wit, a 
tween your said petitioner, The Chesapeake and i° 
Company, who avers that it was at the time of t e h  
this suit and still is a corporation created, organize , & 
ing under and by virtue of the laws of the State o
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and a citizen of the said State of Virginia, and the said plain-
tiff, Lucy Dixon, administratrix of Alexander Dixon, who, 
your petitioner avers, was then and still is a citizen of the State 
of Kentucky; that the said controversy is of the following 
nature, viz:

“Whether your petitioner is liable to the said plaintiff for 
damages on account of the death of said intestate, alleged to 
have been caused by the negligence of certain of its servants 
therein named and made defendants thereto and other of its 
servants then and there in its employment and who are not 
named, it being claimed by said plaintiff that because thereof 
your petitioner is liable in damages to her, and that your peti-
tioner and the said plaintiff are both actually interested in said 
controversy.

Your petitioner further states that the defendants R. H. 
halkey and William Sidles are neither necessary nor proper 

parties defendant to this cause, and that they were made parties 
e endant to this cause for the sole and single purpose to pre-

vent a removal by petitioner of this cause to the Circuit Court 
° i e. n^ecl States for the District of Kentucky, and thereby 

aw ully to deprive your petitioner of the right conferred 
up™ 11 by the Constitution and laws of the United States.”

e. ^h’cuit Court adjudged the bond sufficient, but 
overruled the petition.

Separate answers by the company and by Chaikey and Sidles 
resnltinereUP°n and issue joined thereon; trial was had, 
the ina^n verdict and judgment in favor of plaintiff; and 
of Kenf111]611 a®rme^5 011 appeal, by the Court of Appeals 
ot Kentucky. 47 S. W. Rep. 615.

°pini°n of that court it was said, among other things: 
court to °™un(i reversal is the refusal of the lower 
and Ohio P z]11 ® Pe^on °f the appellant the Chesapeake 
United St^t r°ad ComPanylor a transfer of this case to the 

“TheT ,i°Urt for the District of Kentucky.
in the netitiT U?°n which the transfer was sought, as alleged 
citizens of HS lnJ? ^at ^ie action is wholly between 
Companybe n" StateMhe Chesapeake and Ohio Railroad 

o a corporation created under the laws of the
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State of Virginia, and a citizen thereof, while appellee, Lucy 
Dixon, is and was a citizen of the State of Kentucky. As ap-
pellants Chaikey and Sidles were, when this action was com-
menced, citizens of Kentucky, the Boyd Circuit Court had 
jurisdiction of the persons of all the defendants, as well as of 
the subject of the action, if the defendants were jointly guilty 
of the negligence alleged to have been the cause of the death 
of Alexander Dixon, and jointly liable therefor.

“ It is alleged by appellee in her petition, and, so far from the 
contrary being shown by appellant the Chesapeake and Ohio 
Railroad Company, is clearly proved by the evidence in this 
case that appellants Chaikey and Sidles, as engineer and fireman 
of said train, were guilty of the negligence causing said death, 
and that the Chesapeake and Ohio Railroad Company, through 
its said employes, was also guilty of said negligence; and there-
fore they were jointly liable for the destruction of the life of 
said Dixon, caused thereby.

“ It is not material that, as alleged in the petition for a trans-
fer of this case, Chaikey and Sidles were made parties defend-
ant for the single purpose of preventing the removal of the case 
by the Chesapeake and Ohio Railroad Company to the Circui 
Court of the United States for the District of Kentucky, or 
what may have been the motive of the plaintiff for bringing a 
joint action, unless they were wrongfully and illegally J01” ’ 
and such is the doctrine as settled by the Supreme Court o 
United States. „

“ As, therefore, the appellant Chesapeake and 0 io ai 
Company neither sufficiently alleged nor attempted to pr 
that the defendants were wrongfully joined as sue , e 
court properly refused to make the transfer. , ,

To review the judgment of the Court of Appeals t is wr 
error was allowed.

Jfr. W. H. Wadsworth for plaintiff in error. • Mr. A. • 
Cochran and Afr. C. B. Simrall were on his brie .

Mr. James Andrew Scott for defendant in
H. Hager and Mr. R. S. DiMe were on his brief.
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Mr . Chie f  Jus tice  Full er  delivered the opinion of the court.

The question to be determined is whether the Court of Ap-
peals of Kentucky erred in affirming the action of the Boyd 
circuit court in denying the application to remove. And that 
depends on whether a separable controversy appeared on the 
face of plaintiff’s petition or declaration. If the liability of de-
fendants, as set forth in that pleading, was joint, and the cause 
of action entire, then the controversy was not separable as mat-
ter of law, and plaintiff’s purpose in joining Chaikey and Sidles 
was immaterial. The petition for removal did not charge fraud 
in that regard or set up any facts and circumstances indicative 
thereof, and plaintiff’s motive in the performance of a lawful 
act was not open to inquiry.

By section 241 of the constitution of Kentucky it is provided 
that “whenever the death of a person shall result from an in-
jury inflicted by negligence or wrongful act, then, in every such 
case, damages may be recovered for such death, from the cor-
porations and persons so causing the same.”

Section 6 of the Kentucky statutes provides: “ Whenever the 
eat of a person shall result from an injury inflicted by neg- 
igence or wrongful act, then in every such case, damages may 
e recovered for such death from the person or persons, com-

pany or companies, corporation or corporations, their agents or 
servants, causing the same, and when the act is wilful or the 
th° 1^nCe 18 gross> punitive damages may be recovered, and 

e ac ion to recover such damages shall be prosecuted by the 
Pe^onal representative of the deceased.”
of aoH Ca^i,e °j ac^0n created is independent of any right 
had sn°n- I eceased may have had, or would have had if he 
held thaVth * 6 *njury ’ and m this case the Court of Appeals 
liahlo tv  coniPany an^ its engineer and fireman were jointly 
employes- and^h °aUSed the ne^ence of those 
the defpnd + cause °f action as alleged against all
teld that h WaS en^re cause °f action. The court also 
are dpalin JUC-4i.Ca>USe ac^on was sufficiently proven, but we

CmS the P^ings alone.
or plaintiff in error contends, however, that plain-
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tiff’s complaint does not state a joint cause of action against the 
corporate and individual defendants, but states a separate cause 
of action against the railway company and a separate cause of 
action against the other defendants.

It is conceded that if an action be brought on a joint cause 
of action it makes no difference that separate causes of action 
may have existed on which separate actions might have been 
brought, and furthermore that it makes no difference that in an 
action on a joint cause of action a separate recovery may be had 
against either of the defendants; while it is insisted that if two 
or more separable controversies appear from the averments it is 
not material whether they have been properly or improperly 
joined.

If the liability was not joint then separable controversies ex 
isted, and the argument is that the averment that the negligence 
complained of “ was the joint negligence of all the defendants’ 
merely stated the conclusion of law that the company and its 
employes were jointly liable in the action for the injury in-
flicted through the negligence of the latter in the course of and 
within the scope of their employment, and this conclusion is 
denied on the ground that the liability of the company as alleged 
rested on a wholly different basis from that of the liability of 
its servants;

In War ax v. Cincinnati, N\ O. & T. P. Railway Company, 
72 Fed. Rep. 637, Taft, J., held that there were separable con-
troversies in such cases, because the liability of the master or 
the negligence of his servants in his absence, and without his 
concurrence or express direction, arises solely from the po icy 
of the law which requires that he shall be held responsible for 
the acts of those he employs, done in and about his business, 
while the liability of the servant arises wholly from his persona 
act in doing the wrong. ,

This view of the ground of the master’s liability is express 
by Mr. Pollock in his work on Torts, (Amer. ed. 89, 90,) thus 
“ I am answerable for the wrongs of my servant or agent, no 
because he is authorized by me or personally represents me, u 
because he is about my affairs, and I am bound to see that my 
affairs are conducted with due regard to the safety of ot ers.
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So it was said by Lord Brougham in Duncan v. Findlater, 
6 Clark & Fin. 894, 910: “ The reason that I am liable is this, 
that by employing him I set the whole thing in motion; and 
what he does, being done for my benefit and under my direc-
tion, I am responsible for the consequences of doing it.”

By Lord Cranworth in Barton's Hill Coal Company v. Reid, 
3 McQueen, 266, 283: “ Heis considered as bound to guarantee 
third persons against all hurt arising from the carelessness of 
himself or of those acting under his orders in the course of his 
business.”

And by Chief Justice Shaw in Farwell v. Boston <& Worces-
ter Railroad Company, 4 Met. 49: “ This rule is obviously 
founded on the great principle of social duty, that every man, 
in the management of his own affairs, whether by himself or by 
his agents or servants, shall so conduct them as not to injure an-
other; and if he doesnot, and another thereby sustains dam-
age, he shall answer for it. If done by a servant, in the course 
of his employment, and acting within the scope of his authority, 
it is considered, in contemplation of law, so far the act of the 
ra^er> fhat the latter shall be answerable civiliter''

hatever its sources or the principles on which it rests, the 
ru e itself is firmly established ; and many courts have held the 
i ent cation of master and servant to be so complete that the 
ia i ity of both may be enforced in the same action, although 

m T ^ave reached the opposite conclusion.1 As re- 
sp H • Justice Gray, then Chief Justice of Massachu- 
the ’ f v* Methodist Religious Society, 125 Mass. 487, 
whi TJ1 *S -<£ a somew^a^ nice one,” the determination of 
to re ' e highest court of Kentucky we are not called upon 
ations186 aS e ^sPos^ion of this case turns on other consider-

InseparaW^eC^ remova^ actions of tort on the ground of 
°pen toT rovers^’ certain matters must be regarded as not 
Company Sri v’ Chesapeake & Ohio Railway

“£ ii u’2’11 was said:
----------- e settled that an action of tort, which might have

ses collected in 15 Encyc. Pleading and Practice, 560.
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been brought against many persons or against any one or more 
of them, and which is brought in a state court against all 
jointly, contains no separate controversy which will authorize 
its removal by some of the defendants into the Circuit Court of 
the United States, even if they file separate answers and setup 
different defenses from the other defendants, and allege that 
they are not jointly liable with them, and that their own con-
troversy with the plaintiff is a separate one; • for, as this court 
has often said, ‘ A defendant has no right to say that an action 
shall be several which the plaintiff seeks to make joint. A sep-
arate defense may defeat a joint recovery, but it cannot deprive 
a plaintiff of his right to prosecute his suit to final decision in 
his own way. The cause of action is the subject-matter of the 
controversy, and that is, for all the purposes of the suit, what-
ever the plaintiff declares it to be in his pleadings.’ Piru ?• 
Tvedt, 115 U. S. 41, 43; Sloane v. Anderson, 117 U. S. 275; 
Little v. Giles, 118 U. S. 596, 600, 601; Louisville & NashmlU 
Railroad v. Wangelin, 132 U. S. 599 ; Torrence v. Shedd, 114 
U. S. 527, 530; Connell v. Smiley, 156 U. S. 335, 340.”

In Railroad Company v. Wangelin it was said to be equally 
well settled “ that in any case the question whether there is a 
separable controversy which will warrant a removal is to be 
determined by the condition of the record in the state court at 
the time of the filing of the petition for removal, independently 
of the allegations in that petition or in the affidavit of the peti-
tioner — unless the petitioner both alleges and proves that the 
defendants were wrongfully made joint defendants for the pur-
pose of preventing a removal into the Federal court.” In t a 
case the declaration charged two corporations with having 
jointly trespassed on the plaintiff’s land, and it was insist 
that one of the corporations was not in existence at the tune o 
the alleged trespass, but that was held to be a question on t e 
merits. ,

And in Provident Savings Life Assurance Society v. > 
114 U. S. 635, it was held that the question of a colorable assign 
ment was matter of defence and not ground for removal.

The contention of counsel is that this complaint charge 
neither direct nor concurrent nor concerted action on the pa
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of all the defendants, but counted merely on the negligence of 
the employes.

If the complaint should be so construed, the question would 
still remain whether the cause of action was not entire as the 
case stood, and the objection of the difference in the character 
of the liability matter of defense, which might force an elec-
tion, or defeat the action as to one of the parties.

The cause of action manifestly comprised every fact which 
plaintiff was obliged to prove in order to obtain judgment, or, 
conversely, every fact which defendants would have the right 
to traverse. And on the principle of the identification of the 
master with the servant, it would seem that there was no fact 
which the company could traverse which its codefendants, being 
its employes, could not. At all events a judgment against all 
could not afterwards be attacked for the first time on this 
ground.

But does the complaint bear the construction the company 
puts upon it ?

The pleader did not set forth, and, according to the decision 
of the Court of Appeals, this was not material, the specific acts 
of negligence complained of. It was stated that the “ negli-
gence of the corporate defendant was done by and through its 
said servants and other of its servants then and there in its em-
ployment, and said negligence was the joint negligence of all 
t e defendants.” Assuming this averment to be inconsistent 
wit a charge of direct action by the company, it may never- 

e ess be held to amount to a charge of concurrent action when 
coup ed with the previous averment that Dixon was killed while 
crossing the track at a turnpike crossing by the negligence of the 
company and the other defendants in charge of the train. The 
ne& igence may have consisted in that the train was run at too 

yea speed, and in that proper signals of its approach were not 
or'en ’ ^le sPee(^ was permitted by the company’s rules, 
ticul° °r though dangerous, the negligence in that par- 
Oth^ in orn^ss^on signals would be concurrent, 
whe^ ^P0Un^s concurring negligence may be imagined. And 
separable*10111,1,61^ ne^^ence barged the controversy is not
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In Whitcomb n . Smithson, 175 IT. S. 635, the action was brought 
in the state court against one railway company and the receivers 
of another to recover for personal injuries inflicted by concur-
rent negligence. The cause was removed to the Circuit Court 
and remanded because there was no separable controversy. At 
the close of the evidence on the subsequent trial the company 
moved that the jury be instructed to return a verdict in its favor, 
which was resisted by plaintiff, but granted by the court, and a 
verdict returned accordingly. The other defendants, the re-
ceivers, then applied for a removal, which was denied. We 
held the ruling in favor of the company was a ruling on the 
merits and not a ruling on the question of jurisdiction, and sus-
tained the action of the state courts.

Chicago, Roch Island &c. Company v. Martin, 178 IT. S. 245, 
is another case in which an action for concurrent negligence 
was held not to present a separable controversy.

In Powers n . Chesapeake <& Ohio Railway Company, supra, 
where the company and its employes had been jointly sued as 
in the case at bar, the case had been remanded on removal for 
want of separable controversy. Plaintiff subsequently discon-
tinued the action as to all the defendants except the company, 
and the company again made application to remove. This was 
denied by the state court but granted by the Circuit Court, and 
the judgment of the latter was affirmed by this court, the ques-
tion of separable controversy being necessarily not passed on 
here. 169 IT. S. 92.

Plymouth Gold Mining Company n . Amador & Sacramento 
Canal Company, 118 U. S. 264, and Connell v. Utica &c. Rai 
road Co., 13 Fed. Rep. 241, are more in point on the precise 
question sought to be raised, and in the latter case Mr. Justice 
Blatchford expressed the opinion that it was proper for t e 
Federal courts to follow the decisions of the state courts that a 
cause of action was entire.

Our conclusion is that it cannot properly be held that it ap 
peared on the face of this pleading, as matter of law, that t e 
cause of action was not entire, or that a separable controversy 
was presented. ,

Judgment affirmed-
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Mk . Just ice  Harla n  and Mr . Jus tice  White  dissented.

Mr . Just ice  Mc Kenn a , not having heard the argument, took 
no part in the disposition of the case.

SCRANTON -y. WHEELER.

ERROR TO THE SUPREME COURT OF THE STATE OF MICHIGAN.

No. 9. Argued October 16,1899.—Decided November 12,1900.

The prohibition in the Constitution of the United States of the taking of 
private property for public use without just compensation has no appli-
cation to the case of an owner of land bordering on a public navigable 
river, whose access from his land to navigability is permanently lost by 
reason of the construction, under authority of Congress, of a pier resting 
on submerged lands away from, but in front of his upland, and which 
pier was erected by the United States, not with any intent to impair the 
right of riparian owners, but for the purpose only of improving the 
navigation of such river.

It was not intended, by that provision in the Constitution, that the para-
mount authority of Congress to improve the navigation of the public 
waters of the United States should be crippled by compelling the Govern-
ment to make compensation for an injury to a riparian owner’s right of 
access to navigability that might incidentally result from an improvement 
ordered by Congress.
he state courts of Michigan having recognized this action as a proper one 
un ei the laws of that State for the relief sought by the plaintiff, this 
couit has jurisdiction to consider the questions of a Federal nature de-
cided herein.

Tins writ of error brings up for review a final judgment of 
e upreme Court of Michigan holding that the United States 

1S re(luired to compensate an owner of land fronting on a 
tU I,10 nay^a^e river when his right of access from the shore 
01 6 navigable part of such river is permanently obstructed by 

a pier erected in the river under the authority of Congress for 
e purpose only of improving navigation.

nutting any reference to immaterial matters, the case as 
e y the pleadings and evidence is as follows:
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