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Syllabus.

the ending of the contract. Under these circumstances, and
without considering any other question,

The judgments of the Court of Appeals of the Ninth Circuit
and of the Circuit Court of the United States for the Dis-
trict of Washington are reversed, and the case remanded to
the latter court with instructions to overrule the demuwrrer
to the answer of the defendant.

Mz. Justior Prexnam did not sit in the hearing and took no
part in the decision of this case.

CHICAGO, MILWAUKEE & ST. PAUL RAILWAY COM-
PANY ». CLARK.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE SECOND

CIRCUIT.

No. 256. Argued April 20, 23, 1900. — Decided May 28, 1900.

The record shows
by jury lnaving bheen ex
that a refepge W
the rules and ey
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that the cause came on for trial without a jury, a trial

pressly waived by written consent of the parties,
a5 duly appointed by similar consent, in accordance with
.st,nms of the District in which the trial was had, and that
ings and decisions were made those of the court. Held,

that the questio
luestion whether the judgmen
o e ko judg t rendered was warranted by the

L 1 ' consideration in the Circuit Court of Appeals,

Clark tontracted with the railwa,

8 1oad. - T o) Yy company for the construction of part of

MAmed, It v :{“‘f contracted for the completion of his work on a day
tended that the a1 completed till some time after that day. Clark con-
Cute & right of o 1Hre was caused by the neglect of the company to pro-
other dispyteq hiY- Wh'en the time for settlement came there were also
tall i the ooy “tween him and the company, which are set forth in de-

atement of facts, The result was that Clark signed a paper

in which, after stating i
therefore b it kﬁ();"-h the disputed elaims in detail, it was said: “Now

from the saqq (‘hir-a:nt!:}&]’ the said Heman Clark, have received of and
SUm of one hund1'e;ihs_.;; Milwaukee and St. Paunl Railway Company, the
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two and 4% dollars, in full satisfaction of the amount due me on said
estimates, and in full satisfaction of all claims and demands of every
kind, name and nature, arising from or growing out of said contract of
March 6, 1886, and of the construction of said railroad, excepting the ob-
ligation of said railway company to account for said forty thousand dol-
lars, as herein provided.” This paper after signature was given by him
to the railway company, and in return they gave him a check for the
balance named. Five years and more after this transaction this action
was brought to recover the disputed claims. Held, that Clark was barred
by his release from recovering the disputed sums.

The rule laid down in Cumber v. Wane, 1 Strange, 426, that where a liqui-
dated sum is due, the payment of a less sum in satisfaction thereof,
though accepted as satisfaction, is not binding as such for want of con-
sideration, has been much questioned and qualified, and is considered so
far with disfavor, as to be confined strictly to cases within it.

Hemax Clark constructed some two hundred miles of rail
road in the States of Towa and Missouri, for the Chicago, Mil
waukee and St. Paul Railway Company, under a written con-
tract dated March 6, 1886, which is set forth in the findings
hereafter referred to. During the period of construction the
company paid Clark large sums of money on account. After
the road was completed the Chief Engineer of the company, a
was his duty under the contract, certified to the total amounp
that Olark had earned under the contract. This amount was
$3,895,798.79. But Clark claimed also the further sum 0
$34,598.90 for material sold by him to the company, and "Q“I'
tain rebates and other matters of that description, which woult
make the aggregate $3,930,397.69. As to the zymmmt ”|l‘m
should be credited to the company, the company claimed cre !I
to the amount of $3,716,865.20, while Clark contem}e(ll t.bfft oy
total amount that should be credited was $3,6”‘,"“”"~"‘ti.]'i'i
$49,558.63 less than the amount claimed by the ¢ ﬂl“i"“”."‘ " f-}wr
latter amount was made up of two items: one Qi %1' ':‘ .I'-" T
overtime forfeiture or penalty, and the other ol_ $.I'i.l.';"|~ﬂ‘;\
amount paid by the company for nut locks furnishes '1{?.- (-\..n;j
and used by him in the constructiqn of the roalclj ;‘-)'}';!'\w :
pany prepared an account stated, :ﬂ'hlﬂh :tlluw:‘clr'rl |i|¢." "“l ;nd e
on one side of the account, and 1ncludedltlu %} a,’s< " for Clark
$9558.63, on the other, and appended to it a r; e S
to sign, if he accepted the balance therein stated. E
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stated and release were sent to him with notice that upon sign-
ing and returning the same to the Vice President of the com-
pany, a check for the balance shown by the account to be due
would be sent to him. Immediately thereupon, on March 9,
1888, the account and release were returned by Clark to the
Vice President, signed and witnessed, and a check for the full
amount of such balance, $173,532.29, was at once delivered to
Clark, who indorsed and deposited it in his bank, and received
the proceeds thereof.

August 5, 1893, Clark commenced this action against the rail-
road company to recover amounts which he claimed to be due
bim on account of the construction of the road, and for extra
work and other claims growing out of the contract. The com-
plaint originally contained three causes of action, but by amend-
ment the number was increased to six. The second, third, fourth
and 'sixth causes of action, and part of the first cause, were
eliminated from the case by the judgment, and Clark recovered
on t|1e'tw0 items of $40,000 and $9558.63 under the first cause
of action, and also under the fifth cause for $2425, a matter
=1P1rS‘mg Slll?sequent to the release, and not included within it.

The action was originally brought in the state court, but was
n:n;»v.;d on the application of the company to the Clircuit Court
0\{;‘: 1:226\(\1(:?%?; dfo:} the Southern Districb. of New York.
W o, (‘i;-cJuit 5 » the cause came on for tmal. at a regulgr
T e ?u.rt. ‘Trlal 'b_y Jury was waived by writ-
s refem:rl ;Ou-e pfaltles, hleq with t.he clerk, a,r%d the cause
ﬁndingg: ;i:l];. 2 releree, who in due tupe made his report and
e o ourt adopte.d the findings of the referee and

Jadgment thereon for the sum of $80,479.35. This

Judgment was subsequently ircui
Appeals. 99 Fed. R(e]p.gﬁg. .

The fing; c . N
‘¢ findings of faet and conclusions of law of the referee were
as followsg :

& Findings of Fact.

& 1. T " .
( ‘hiCagohl‘\:[L.lm tEe month of March, 1886, the defendant, the
entered ’int] g2 and' St. Paul Railway Company, made and
@& contract in writing with the plaintiff, dated the




356 OCTOBER TERM, 1899.
Statement of the Case.

6th day of March, 1886, for the construction of a line of rail-
road from a point in the city of Ottumwa, Iowa, to a place
called Harlem Station, in the State of Missouri, a distance of
about, 202.8 miles, to be completed on the first day of August,
1887, a copy of which contract is hereto annexed, marked ‘A’

“2. That immediately after the execution of the said contract
the plaintiff proceeded to carry out and perform the same, and
did carry out and perform the same, except a portion thereof
otherwise agreed between the parties, and substantially com-
pleted the same on or about the 1st day of November, 1887,and
the same was duly accepted by the defendant on or about the
first day of March, 1888.

“3. That on or about the third day of March, 1888, the Chief
Engineer in charge of said work under said contract made a
final certificate and estimate, which is copied in full in the
twentieth and twenty-first finding of fact last asked by the de-
fendant, and by this reference is made part hereof.

“4. That said certificate and estimate were delivered to the
defendant, but were never delivered to the plaintiff or any Qf
his agents, and were not seen by the plaintiff or any of hl§
agents or brought to his knowledge otherwise than by the rel-
erence thereto in the receipt of March 9, 1888, hereinafter re:
ferred to, until the trial of this action. ,

«5. That the consideration for the performance of S;.Hd con'-
tract originally mentioned in said contract was $3,014,601, ba
before the execution of said contract by the plaintiff, by an
with the consent of the defendant, the consideration Was
changed and made $3,954,600. . :

«@. That the plaintiff made and entered into 2 supp Lotobis
contract whereby he agreed with the defendant EO 10221]';]] § L‘o
performance of said contract on or before.J une 1, X ,;" ‘
allow the said defendant, by way of f()I‘feltlll“ela n C‘q)“l“_ e
railway were not so completed by the 1st of June, 1550
sum of $40,000. )

« % That the defendant failed to furnish the 1] e
rights of way as by said contract i‘t had agreed .-to..l[?, 1{‘;”. ol
enable the plaintiff to complete his contract "[n o1 the coD-

. & 1887, but on
June, 1887, or prior to the 1st of August, 1557

emental
the said

slaintiff with
ime t0
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trary, delayed the plaintiff in the performance of said contract
at a point upon the said road known as Minneville until Octo-
ber 27, 1887, by reason of the neglect, failure and omission of
the defendant to obtain the necessary right of way at said point
so as to permit the construction of the road and completion of
the contract at said point.

“8. That the plaintiff was thereby prevented from complet-
ing his contract on or prior to August 1, 1887, and also on or
prior to June 1, 1887, by the negligence, omission and fault of
the defendant.

“9. That during the progress of the work the defendant pur-
chased and furnished to the plaintiff and charged him for pat-
ented nut locks, for which the defendant paid $9558.63.

“10. That the said nut locks so furnished by the defendant
were used by the plaintiff in the construction of the road.

“11. That there are no provisions in the contract which re-
quire that the plaintiff, and the plaintiff never agreed, that he
should use in the construction of the railroad under said con-
tract, any patented nut locks,

i *12. That the plaintiff was ordered by the defendant to put
such nut locks on the road at the beginning of the work. That

lm]

A t”"Ot@Sth against their use, and finally yielded and used them
m

} rack laying upon the promise that the matter of the charge
vrsaid nut locks should be adjusted after the completion of
the contract,
siumlJi'aiflf"L, upon the 9th day of March, 1888, the plaintiff
. ' ‘caused to’ l?e delivered to a representative of the de-
- A paper, writing or receipt presented to him by the
: or signature, of which the following is a copy ; and
Bt {h:]ﬁ"}‘t”"l‘;" thereof by said Clark, and its delivery by
T efenc ant, the plalptlﬁ' was paid by the said defend-
$40.000) (']a,ir;m;l named therein of $213,532.49, less the sum of
n«,t’c(,mg]““]?: In said paper to be retained for forfeiture in
or prior lt;x-.llllq performance of his work under said contract on
thereip erﬁ‘}m:lne, L, 1887, and the sum of $3,626,365.20 included
oraces said sum of $9558.63 claimed by defendant

to he ; |
‘d(‘tual( ue for nut lo_cus. Said $40,000 was deducted, and the
amount so paid wag $173,532.49.

11('f(‘nl];!|” j
upon the
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“Whereas, a final estimate has been made by D. J. Whitte-
more, Chief Engineer of the Chicago, Milwaukee and St. Paul
Railway Company, of all the work done and material furnished
under the contract made between said railway company and
Heman Clark, bearing date March 8, 1886, for the construction
of the railroad from Ottumwa, in Towa, to the Missouri River,
including all extra work performed and material furnished of
every kind and description, which estimate, with the prior
monthly estimates, less deductions made for work not done and
work assumed by said company, amounts to £3,895,798.79;

“ And whereas, the further sum of $34,593.90 should be
credited to said Clark for materials sold by him to said com-
pany, and certain rebates and other matters of that descrip-
tion, making, with the amount of said estimates, the sum of
$3,930,397.69 ;

« And whereas, the said Chicago, Milwaukee and St. Paul
Railway Company has paid the said Clark to apply on said con-
tract, in money, material, labor and transportation, the sum of
$3,626,865.20 ; A

“ And whereas, by the terms of section 4, article 13, of said
contract, said Clark was to be charged in addition for trans-
portation the sum of $50,000; ol

“ And by a supplemental contract was to’ allow the said rail
way company, by way of forfeiture in cafe said railway was
not completed by the first day of June, 1887, the further sum
of $40,000 ; b the

« Making the amount paid on said contract, together Wit Jf .
allowance of said transportation and the allowance of said for-
feiture, the sum of $3,716,865.20 ;

“ Leaving the amount still due said
sum of $213,532.49 ; . ) fed that

« And, whereas, in and by said contract it was providc i
the said Heman Clark, party of the first part, should s W' th'ﬁ
said railway company free and harmless from all clamrlawr'k
might be made against said railway company for lleI]S(f‘ i
men and claims of sub-contractors, and from all damagti'h'd. -1_:-211':1
from not keeping sufficient fences to preserve crol’;ar‘" ]: :r;e—;til‘
cattle, and from all damages for cattle or other

Olark on said contract, 1€
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animals killed or injured, and from all damages suffered by said
sub-contractors and employés while engaged upon said worlk, of
which said class of claims, about $40,000 in amount, have been
made upon and are now pending in courts by divers claimants
against said railway company, and the sum of $40,000 of the
amount so due, as aforesaid, under said contract to the said He-
man Clark, has been reserved and set aside by said railway com-
pany, as indemnity or security for the payment of said claims
and of such other claims of the same class as hereafter may be
made, in case said claimants, or any of them, recover judgments
against said railway company, and the said $40,000, or the bal-
ance thereof, after paying and settling such claims as may be
established against said railway company, is to be paid over to
thfa said Ieman Clark as soon as said claims are satisfied or said
railway company suitably indemnified from any loss on account
of the same, which $40,000 deducted from the sum of $213,532.49,
80, as aforesaid, due said Clark, leaves due and owing by said
railway company and now payable on said contract to said He-
man Clark, the sum of $173,532.49 ;

“‘Now, therefore, be it known, that I, the said Heman Clark,
have received of and from the said Chicago, Milwaukee and St.
Paul Railway Company the sum of one hundred and seventy-
three thousand fivg hundred and thirty-two and 4% dollars
\8173,532.49), in full satisfaction of the amount due me on said
estunutgs, and in full satisfaction of all claims and demands of
every kind, name and nature, arising from, or growing out of,
sald contract of March 6, 1886, and of the construction of said
fulil‘o;lll’ excepting the obligation of said railway company to
;l,?éz(llmt for said forty thousand dollars, as hereinbefore pro-

[{%3 H C
(179 EMAN ULARK.
Wu. C. Epwarps.

- “14. That gai
ul and undicons
And undisputed account, of aj] dealings between said parties

excent in the

theegz-;;-”\tlu' cm atter of the $40,000 deducted for time forfeiture,
the ']:n:‘k"'S ’LO" nut locks embraced in the $3,626,865.20, and
- ¢r hereinafter referred to, and herein valued at

d receipt and paper contained an accurate, truth-
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$2425. Besides the above, the defendant has paid the $40,000
reserved as indemnmity or security for the payment of claims
against Clark, and in addition thereto upon like accounts, the
sum of $521.75.

“15. That at the time of the signing and delivery of said
last-mentioned paper the final certificate or estimate of the
Chief Engineer under the contract had not been delivered to
the plaintiff or any of his agents by the defendant or the said
Engineer, and the contents thereof were not known to the
plaintiff, other than by the reference thereto contained in said
receipt of March 9, 1888.

“16. That no other final settlement of the accounts under
said contract had been had between the plaintiff and the de-
fendant at the time that the last-mentioned paper was signed
and delivered. )

«17. That at the time of the signing and delivery of said
last-mentioned paper, the question of the liability of the plalr}-
tiff for nut locks, which had been left by the parties to this
action open for settlement and adjustment until after the com-
pletion of the work under said contract, and had been referred
by the defendant to the Chief Engineer under the said cont?act;
had not been passed upon by him ; that the said Chief Engmee‘r
had referred the question for the opinion of the Qefendanls
counsel, who had not at said time given his opinion in relation
thereto.

«18. That no account was ever, otherwise than by§
and the receipt of said money, stated of the transactions Ul :
and connnected with said contract between the plaintiff an
the defendant.

«19. That, in or about the months of Marc
the plaintiff was the owner of 97,000 feet B.
then in the yard of the defendant at Chillicothe ant
line of the railroad. Ao

«90. That the said lumber did not conform to the 1“*‘11“1‘:”}"1?
of the defendant, and was not purchased by the '}eien'( :llilif-l' En-
the plaintiff, or allowed in the final cgrmﬁcate of li f} o -
gineer, under the contract in this section to the p 1a888 ihe de

«91. That, in and about the month of June, )

aid paper
ler

h and April, 1885,
M. bridge timber
| along the
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fendant took possession of the said lumber and converted the
same to their own use without assent or knowledge of the
plaintiff,

“22. That the value of the said lumber at the time of the
taking, in June, 1888, was $2425.”

“Conclusions of Law.

“1. That the defendant is not entitled to charge the plain-
tiff, or to retain and deduct from the amount earned and paya-
ble to the plaintiff under the said contract the sum of $40,000
as a forfeiture or liquidated damages for not completing the
contract upon June 1, 1887.

“2. That under the facts proved in this case, the plaintiff is
not legally liable to the defendant for any damages for failure
to complete the contract within the contract time or the time
agreed upon, for the reason that the plaintiff was prevented by
the negligence of the defendant and its omission to procure the

il.ecessary right of way, from completing the said work in such
ime,

“3. That the plaintiff is not liable to the defendant for the

sum of $0558.63,

the cost of patent nut locks furnished by the

dr-fe_-ndunAL to the plaintiff and used by him in the performance
of the said contract,

“4. That there was no obligation imposed by the contract

Epon ths?, plaintiff to furnish and pay for patent nut locks to

e“u:ed In the construction of the said road.

unt.j' That the plaintiff is not legally indebted to the defend-
lany sum whatever for patent nut locks furnished by the

defen = .
: dant and usged in the construction of the railroad under
said contract,

o Itlhelslllli:, “;“3 !’h“fltf[f 18 entitled to recover from the defend-
COHV'ers{()n bnth%%%’ with interest from June 1, 1888, for the
“T. That :hp e_def.endant of lumber belonging to the plaintiff.
© Signing and delivery by the plaintiff of the re-

cel ton
PLon or about the g¢h, day of March, 1888, and the acceptance

of the

Provedciilliil;': % $L73’532‘J‘5-’a under the facts and circumstances

o g S case \Teru, as to the two sumg of $9558.63, charged
S, and $40,000 charged by way of forfeiture for non-
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performance in time, wholly without consideration, and in vio-
lation of the contract between the parties, and do not constitute
any bar to the recovery of the plaintiff for the sums of $9558.63
and $40,000 otherwise as due under the contract.

“8. That the signing and delivery of said receipt, and the
acceptance of the check thereunder, do not constitute a legal
payment or accord and satisfaction of the said sums of $9558.63
and $40,000, or either of them, or any part or either of them.

“9. That no account of the transactions under this contract,
and of the claims sued on in this action, was ever had or stated
between the parties to this action, otherwise than by said receipt
or paper of March 9, 1888.

“10. That the plaintiff is entitled to recover the amount cer-
tified by the Chief Engineer of $3,895.793.79 without the deduc-
tion claimed by the defendants for nut locks of $9558.63, and
without allowance to the defendant by way of forfeiture fo.r
non-completion of the railway on the 1st day of June, 1857,

said sums together amounting to $49,558.63 with interest from
March 9, 1888, and is also entitled to recover for timber used

by the defendant on the 30th day of June, 1885, to the amount
of $2495 with interest from June 30, 1888, the whole amount
ing at the date of this report, viz., the 4th day Qf Dccemllwr,
1897, to the sum of $81,305.88, for which with .mterest ?r(.)lﬂ
this date and disbursements the plaintiff is entitled to Judg-
ment, less amount paid by the defendant in excess of th? re:
served $40,000, §524.75, with interest from and to the same
date, being in all this day $826.53. ey

“There will be judgment, therefore, for the plainti -
$80,479.85 with interest and costs, interest to be comput
from December 4, 1897.”

In addition to the foregoing findings
additional findings of fact were made at the reque s
ant. They related to, or set forth, the execution of the o =
for the construction of the road; a supplemental a-g"""'“l" :“-u“l
which the sum of 40,000 was to be deducted from\t_h't‘ ;L’" f;nl
price if the road was not completed by June 1, _J hh' final esth
ure of Clark to complete the road in that time; the - i
mate and certificate of the Chief Engineer of the compan]

of fact, twenty-sever
he request of defend-
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Counsel for Parties.

the sending of the statement of account and release to Clark,
with the information that, on the same being signed and re-
turned by him, a check for the balance due him, $173,549,
would be sent to him ; the return of said statement and release
signed by Clark, and the sending to him of a check for such bal-
ance, March 9, 1888 ; the deposit by Clark of said check and his
retention of the amount paid him thereon ; the expenditure of
the $40,000, (and the $521.75 besides,) reserved by the company,
with Clark’s consent, at the time of the settlement, to meet un-
paid claims against Clark, incurred in the construction of the
road; the furnishing of nut locks to Clark by the company for
the construction of the road; and that the company did not
require Clark to furnish any material or perform the work of
fyrnishing or erecting any structures of a more expensive de-
sign than required of him by the contract for the construction
of the road, otherwise than as set forth in the final estimate of
the Chief Engineer.

Amendments to the complaint were allowed by the referee
over defendant’s objection and exception, and approved by the
court under like objection and exception,

The errors assigned were that : (1) The court below erred in
hol:l'mg that the findings of fact supported the judgment as to
l!ur ”'.'I”.U.f $9558.63 for nut locks, and the item of $40,000 for
t‘l':il.: iorlenu‘r;e; ( 2) the court below erred in holding that there
t(; :hlc]xoi‘t 0ns1Laersz1cirl for the settlement made by the parties as
f“r-ﬁ;i'mri"ll?)of $9558.63 for nut locks, and $40,000 for time
T B 2) the court below. erred in holding that the ques-
o *ther there was any evidence in the record to sustain

¢ finding that the defendant in June, 1888 full k
possession of certain lumb D n “.Trong 00
Mot teviewablas (. t]m er and converted it to its own use was
Was Droner.;m "l]\‘()f\\' 1(13 court below erred. in holding that it
trial againgt < P Ralnt.lﬂ" to amend his complaint on the
o OSYIst defendant’s objection, by adding thereto an action
soundip ) >

8 1n tort and to recover thereon.
Mr. Burion, Han

s son for the Raj
B Peck was on bis hrigg. 2y Company. M. George

M. L. T g - _
on his brief,g n Kellogg for Clark. Mr. Alfred C. Petté was
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Mz. Cuier Justice FuLLER, after stating the case, delivered
the opinion of the court.

The record shows that the cause came on before the District
Judge, holding the Circuit Court, for trial, ““without a jury, and
a trial by jury having been expressly waived by the written
consent of the parties duly filed ; that a referee was appointed
by written consent in accordance with the modes of procedure
in such cases in the courts of record of New York, and with
the rules of the Circuit Court; and that his findings, rulings
and decisions were made those of the court. Under these cir
cumstances the question whether the judgment rendered was
warranted by the facts found was open for consideration in
the Circuit Court of Appeals, and is so here, and that 1> s'uf—
ficient for the disposition of the case. Shaipman v. Mining
Company, 158 U. 8. 356. .

By the writing executed and delivered by him, Mareh 9,
1888, Clark acknowledged the receipt of $173,582.49 “1n fqll
satisfaction of the amount due me on such estimates, and 1n
full satisfaction of all claims and demands of every kind, name
and nature, arising from, or growing out of spch ll‘.'llHII'Elf:l 91
March 6, 1886, and of the construction of said railroad, e\
cepting an item not material here. Five years and nearly -“‘-T
months after the receipt of the money and the exeggnon .Llr:t
delivery of the discharge, this action was instituted. lnel"e i“llt
no finding or contention that the settlement was procure ) ’L
fraud, or duress, or was the result of mutual mlstal\e;rlnl‘ 'll"" ([
there any finding that Clark did not have full know ”1*‘ .‘
all the facts at the time he signed and delivered ti;f‘r 1,' hji;ut-
and the presumption was that he had ;uch know led t;ﬁsitler-
the proposition is that the release was given \\'thhﬁl.ﬂlf il -
ation, and that Clark was entitled to recover so 1aras that
of $40,000 and $9558.63 were concerne ;
where a liquidated sum is due, the pay
satisfaction thereof, though accepted ass
ing as such for want of cor.lside.mtlon. &
Strange, 426. The rule therein laid d(?wn -h‘hg
tioned and qualified. Goddard v. O’ Brien,

d, on the pr‘int.'iph-

ment of a less sul in
atisfaction, 18 not hind-

('Hf;if»r';‘ V. ”'.r:u'. 1
heen much qUes:

Q. B. Div. 373
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Sibree v. Tripp, 15 M. & W. 23 ; Couldery v. Bartrum, 19 Ch.
D. 394 Foakes v. Beer, 9 App. Cas. 605; Notes to Cumber v.
Wane in Smith’s Leading Cases, vol. 1, 606 ; 12 Harvard Law
Review, 521.

The result of the modern cases is that the rule only applies
when the larger sum is liquidated, and when there is no con-
sideration whatever for the surrender of part of it; and while
the general rule must be regarded as well settled, it is consid-
ered so far with disfavor as to be confined strictly to cases
within it.

In Johnston v. Brannan, 5 Johns. 268, 271, it was referred
toas “that rigid and rather unreasonable rule of the old law ok
and in Kellogy v. Richards, 14 Wend. 116, where the accept-
ance of a promissory note of a third party for a less sum was
held to be a good accord and satisfaction, Mr. Justice Nelson,
.Lhen a member of the Supreme Court of New York, said: “It
15 true there does not seem to be much, if any, ground for dis-
tnction, between such a case and one where a less sum of money
18 paid and agreed to be accepted in full, which would not be a
good plea. The rule that the payment of a less sum
of !“f”"'}‘- though agreed by the plaintiff to be received in full
““ISF‘dCtlon of a debt exceeding that amount, shall not be so
‘(:Qnaltlere<1 in contemplation of ulaw, is technical, and not very
fxlolnll ;ltll:lll))(()):: (:]ii(rll',\t‘ ]r'(?a‘son.. Cc:)urts therefore have departed

80 in Brooks . 1(11/7}? C;I(EIISL 1t iy
et ot Al o 1 e c.a 5 283, the Supreme Judicial
N et “.. \Il ts said .that. The foundation of the rule
B i m’(‘)'n t? e, fhat In the case of the acceptance of a
i conqid‘;f'\f n discharge of a debt, inasmuch as there is
10 damage ‘;0 = :1"1?!1‘;t no ?eneﬁt z.zccruing to the creditor, and
impunity, }is [H'U!lli.;;e ;,(;’}Ti:dcf):dltza QAL 2 ooy Wit ol
standingly made, Thi o ev lor, however freely and undgr-
\'iolatioi b o fuiﬂ]\ls‘mm’ which obviously may be urged in
Mot and Vhenover o fadion peomr e 8 PO
does not exist, tha !'lllé iia- ']fQ(‘3 mical reason .for its appllgatlon

¢ been disposcd rl(, tr’T{ 18 nqt to be ap'phe.d. Hence judges
Where therg v o . take out of 1ts application all those cases

1Y new consideration, or any collateral bene-
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fit received by the payee, which might raise a technical legal
consideration, although it was quite apparent that such consid-
eration was far less than the amount of the sum due.”

To same effect, Ranney, J., in Harper v. Graham, 20 Ohio,
105 ; Jaffray v. Davis, 124 N. Y. 164; Smath v. Ballou, 1R. 1.
496 ; Mitchell v. Wheaton, 46 Conn. 315 ; Seymour v. Goodrich,
80 Va. 303.

In some of the States the contrary rule has been established
by statute. Ala. Code, §2774, ¢. 10; Cal. Civ. Code, § 1524;
Georgia Code, §3735; Maine Rev. Stat. c. 82, §45; N. Car.
Code, § 574, c. 7, art. 5; Tenn. Code, 1884, §4539, c. 3, art. 4;
Va. Code, 1887, c. 134; Weymouth v. Babeock, 42 Maine, 42;
Memphis v. Brown, 1 Flippin, 188; McArthur v. Dane,
61 Ala. 539.

The findings of fact bearing on the items of $40,000 for for-
feiture, and $9558.63 for nut locks, exclude any other inference
than that there was a dispute between the parties in respect (0
those items as to the facts on which the claim for their allow-
ance was based. This being so, it is insisted that the total bal-
ance of $223,091.02, (as it would have been if $955><..63 had not
been deducted,) cannot be held to have been liquidated as a
whole, that is, agreed upon by the parties or fixed by operation
of law, and that the contention cannot be sustained that where
there is a dispute as to an aggregate amount due, and the lle}’.rurl'
offers to pay so much thereof as he concedes to be correc_.ly‘d"':.
the creditor accepts, is paid and releases, nevertl?eless‘the crclu,
itor can afterward assert the disputed part of his claim on l'
ground that he has only received what was undeniably 'I'”" “'
" In United States v. Bostwick, 94 U. S. 5_3a 67, 1k W ;l" ”
that: “Payment by a debtor of a part of his debt 1s 1ot ?‘i :)ln
istaction of the whole except it be made and _av'.‘""}”‘\"r i
some new consideration;” while in Baird v. / ”’_’(‘] tdrmd
96 U. S. 430, it was held that if the debt be unliqul ‘r‘f c;qes
the amount uncertain, this rule does not apPIy: “Tn sueh cas
the question is whether the payment was 1n fact
cepted in satisfaction.” . '

I;n Fire Insurance Association V. Wz’nllr/mm, 141:‘ ]T]fi”iﬂi
577, Mr. Justice Brown stated the doctrine thus: = 10°

made and ac
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well established that where the facts show clearly a certain
sum to be due from one person to another, the release of the
entire sum upon payment of a part is without consideration,
and the creditor may still sue and recover the residue. If there
be a bona fide dispute as to the amount due, such dispute may
be the subject of a compromise and payment of a certain sum
as a satisfaction of the entire claim, but where the larger sum
is admitted to be due, or the circumstances of the case show
that there was no good reason to doubt that it was due, the
release of the whole upon payment of part will not be consid-
ered as a compromise, but will be treated as without considera-
tion and void.”

In this case it cannot be said that at the time the release was
executed there was no good reason to doubt that these items
\vere open to dispute. The good faith of the company in claim-
ing their allowance is not impugned, and as Judge Lacombe
sald : “ Both items were legitimate matters of dispute, and
unless settled by agreement of parties, might fairly be brought
by either party into court.”

And the cases are many in which it has been held that where
sz dggregate amount is in dispute, the payment of a specified
b}“}:l conceded to be due, that is, by including certain items but
excluding disputed items, on condition that the sum so paid

shall be received ; isfaction, wi i
e received in full satisfaction, will be sustained as an

extinguishment of the whole,

In ar v 2 i
U Fuller v. Kemp, 138 N. Y, 231, where certain items of an

account were disputed in i
§ od, and certain i i :
ol 5 3 tems were undisputed, and

items, the eouy
made t}

aceepting the i i
s e amount of the undisputed items with notice that

It was sent ag nav i
g 5 payment in full, wag precluded from recovering
atinee of his demand.

Nassoiy v. Tomls
- Lomlinson, 148 N, Y. 396. 330 i ¢
i i ; N. Y. 326, 330, is to the same

id. « i iqui i
1 appears that 5 ia}d + “A demand is not liquidated even if
|4t something is due, unless it appears how much is
clmlfcted that one of two specific sums is
4 genuine dispute as to which is the proper

plaintiff only the amount of the undisputed
P t held that ‘the dispute over certain of the items
- 2ccount an unliquidated one, and that plaintiff, by

due, and when it is a
due, byt there ig




OCTOBER TERM, 1898.
Opinion of the Court.

amount, the demand is regarded as unliquidated, within the
meaning of that term as applied to the subject of accord and
satisfaction.”

In Ostrander v. Scott, 161 Ill. 339, plaintiff had an account
against defendant amounting to $5282.58, the items of which
were not in dispute, but defendant claimed that he was entitled
to be allowed the sum of $1210 for commissions, and accord-
ingly he sent his check for the difference to plaintiff, at the
same time notifying him that it was sent in settlement of bis
account in full, and if not accepted as such to return it. The
check was retained by plaintiff, and he afterwards brought
suit against defendant to recover the amount withheld, but the
Supreme Court of Illinois held that there could be no recovery,
and that an account cannot be considered as liquidated, so as to
prevent the receipt of a less amount as payment from operating
as a satisfaction, where there is a controversy over a set-off and
the amount of the balance.

In Zanner v. Merrill, 108 Mich. 58, plaintiff sought to recover
a sum which had been deducted from his wages by .defenllal_ltsy
his employers. The amount of his wages was not dlsput’ed_, b“;
the right to make any deduction was questmped. I Iamvull
received the amount of his wages less the deduction, and gmli‘iil
receipt in full, and afterwards brought suit t? recover .zhe I,{;;
ance on the ground that, having only rec_en't"l the (”-l-lluvw:
admitted to be due, there was no consideration for Ihl“l.t]. 't.:-;n
as to that which was disputed. The Supreme Court of ‘\‘lltl »nz-'l;‘zt
held that the plaintiff could not recover, 'anf.l that ”Ilc_ll‘l :’[ [iln'
a receipt of part payment to be effective In t‘lne '1]H‘L.lh“j-(]i1nit9d
entire debt must be rested upon a valid consideration, 18
to cases where the debt is liquidated by agreemens = = -

. : +hich i dispute cannot 2
wise ; that a claim any portion of‘w hich is 1n d L 5 el
considered to be liquidated within the mr:ml.flrl © undisputed
and that a receipt in full, given upon pay ment ?I -
part of the claim, after a requal to pay “l”m f“ i
disputed, is conclusive as against the right “k
recover a further sum, in the absence of mistazeé,

or undue influence. ] th
Without analyzing the cases, 1t should be added &

ient or other-

op part which is
@ creditor 0
fraud, duress

at it bas
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been frequently ruled by this court that a receipt in full must
be regarded as an acquittance in bar of any further demand in
the absence of any allegation and evidence that it was given in
ignorance of its purport, or in circumstances constituting du-
vess, fraud or mistake. De Arnaud v. United States, 151 U. S.
483; United States v. Garlinger, 169 U. 8. 316, 322; United
States v. Adams, T Wall. 463 5 United States v. Child, 12 Wall.
2325 United States v. Justice, 14 Wall. 535; Baker v. Nach-
trieh, 19 How. 126. '

The general principle applicable to settlements was thus ex-
pressed by Mr. Justice Clifford, in Hagar v. Thomson, 1 Black,
80,93: “Much the largest number of controversies between
business men are ultimately settled by the parties themselves;
and when there is no unfairness, and all the facts are equally
knoE\'n to both sides, an adjustment by them is final and con-
clusive. Oftentimes a party may be willing to yield something
for the sake of a settlement ; and if he does so with a full knowl-
edge of the circumstances, he cannot affirm the settlement, and
afterwards maintain a suit for that which he voluntarily sur-
rendered.” '

But apart from the controversy over the two items of $40,000
?(?\(1;%”';5?‘63’1"1110}1 Was composed by the release, there was an
:l“()w;)ncéb?)i,ooS};?O credited to Clark in the final account, the
(‘nusinler;tio ‘;’ ich, the company contends, furnished ample
Ao on therefor, although the adequacy of the considera-

o> 0% I such cases, open to inquiry.

~ue releree found : “That no other final settlement of the

acconntg a
ti( f;‘“:n]fs under said contracts had been had between the plain-

...... t b ands p i !
B ]:]e ‘lef‘-"‘l-_t”t at the time the said last-mentioned paper
“‘is:eltﬁ “1'1} and delivered.” That no account was ever, other-
An by said paper and the receipt of said money, stated of
the nlaimiﬁvons l,mder and connected with said contract between
“ Th;lt n(; ~ and the defendant ;7 and also as a conclusion :
ac . :
of the Cl‘lim:Of)Un]t of 'the transactions under this contract, and
tween thom f‘f“" lf on in this action, was ever had or stated be-
parties to this action, otherwise than by said receipt

OF paper of March 9, 188
y 1888”7 i g
Clark, that % dofate The release in question allowed to

VOL. CLx Vi1 94 16 company with, the sum of $34,598.90,

the transact;
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“ for materials sold-by him to said company, and certain rebates
and matters of that description;” and charged Clark, that is,
credited the company, with $40,000 by way of forleiture, and
$9558.63 for nut locks. It was in this respect, in effect, a state-
ment of cross-demands. The $40,000 was specifically described
and the $9558.63 was included in the total credits stated.

That this contractor, carrying on the work of building two
hundred miles of railroad, and receiving payments on vouchers
from time to time, must have been aware from his own books
and papers that the $9558.63 was thus included, can hardly be
reasonably denied, especially as he had objected to being charged
with it. Indeed we do not understand that there is any sug-
gestion that Clark was ignorant of any part of the account.

As to the $34,558.90, it appears from the contract, and final
certificate and estimate, which are set forth in the principal or
additional findings, that this item represented no part of the
work specified under the contract, nor extra work, nor materials
ordered by the company, and that it was not included in the
contract or in the certificate and final estimate.

As was said by Lacombe, J., who delivered the principal
opinion below : “Indeed it is plain to a demonstration frpm the
findings, that the item in question was not included either
the original contract or in the extra work, and must represent
an additional and independent contract of sale.” And the
learned judge further said: “From what has been said before,
it is plain that, if at the time of the transactions rehe(} upon as
showing an accord and satisfaction, this sum of $31,.:»E"~.!”' 50
allowed to claimant represented an unliquidated 1tem, the
amount of which he would have to establish by evidence In case
he had sued to recover it, its allowance to him upon the §ehtl&
ment of March 9, 1888, would be a sufficient consxderau-jn‘ to
uphold that settlement against him as an accord anq satisfac-
tion of all his claims.” There was no finding that this .z%mo_uﬂl
had ever been agreed upon or liquidated by the parties ina
manner that would have entitled Clark to have recovered the
amount from the company as an independent item, "th"’j;‘_"fl"
than by the statement of it in the account preceding, .:l-n(.l. :"\.‘!.'.'u"
formed a part of the receipt and acknowledgment of salisiie




CHICAGO, MILWAUKEE &c. R’Y CO. v. CLARK. 371
Opinion of the Court.

tion which Clark executed and delivered to the company
March 9, 1888. Nor was there any finding showing, or tend-
ing to show, that the company would have placed that sum to
Clark’s credit except as an itemn in an account which credited
the company with the two charges for nut locks and forfeiture.

But the Circuit Court of Appeals held that because of the
fourteenth finding of fact, it must be assumed that the referee
was safisfied from the testimony, though he did not so find in
terms, that the prior transactions between the parties were such
that this sum of $34,558.90 was as much liquidated as was the
sum of §3,895,798.79, to which the Chief Engineer had certified.
Judge Tacombe said, referring to this particular item and to
the fourteenth finding of fact: “ By what process it was so
liquidated does not appear in the findings. We must take his
finding, therefore, as conclusive upon the question, and assume
that either by an agreement for price in advance, or subse-
quently by entering into some binding agreement as to the sum
to be paid, the defendant had lost the right to throw the plain-
tiff into court as to that item.”

The fourteenth finding of fact was “that said receipt and
paper contain a correct, truthful and undisputed account of all
dealings between said parties except in the matter of the $40,000
deducted for time forfeiture, the $9558.63 for nut locks em-
braced in the $3,626,865.20, and the lumber hereinafter referred
t, and herein valued at $2425.” If this finding means that the
statement of account wag incorrect, untruthful and disputed as
to the two items, it does not affirmatively say so, and if con-
strued as amounting to that, it was not found that Clark did
not have full knowledge thereof at the time he received the
noney and made the settlement. If it means that the state-
‘tf;‘;‘;itn:fii‘mc:oElnt as to these items was disputed, then the con-
C()nsi(](;mﬁ., I[eﬂs?nable one that such fils'pute was a sufficient
My <leo.liin:1r 0159pport the §ettlement In its entirety. But we

hot O accept the view that because of this finding it

should be assnined, without any finding to that effect, that there
had been priop ¢ ) g

by which the iten
itly declared by t

ansactions between Clark and the company,
1 of $34,558.90 was liquidated, for it is explic-
he referee that no account of the transactions
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under the contract, and of the claims sued on in this action,
was ever had or stated between the parties, otherwise than by
the paper of March 9, 1888. The value of the materials, re-
bates and other matters covered by this item may not have been
disputed, but it did not follow that the company was obliged
to purchase the materials or to allow the rebates, or that the
amount thereof had been previously agreed to; nor that liabil-
ity therefor might not have been contested if Clark had de-
clined to sign the proposed acknowledgment of satisfaction.
We must remember that Clark knew all about the account;
he knew what the company claimed, and what he claimed, yet
he accepted the check and signed the release without evena
protest.

The word “liquidated ” is used in different senses, and as ap-
plicable here means made certain as to what and how much is
due ; made certain by agreement of parties or by operation of
law. We are of opinion that it would be going altogether too
far to treat the fourteenth finding, segregated from the others,
as equivalent to a determination that the $34,558.90 had been
liquidated independently of the whole account as stated.

And, on the face of the findings, we think the creditin Clark’s
favor, taken in connection with the credits in the company’s
favor, put this adjustment beyond the reach of this belated at-
tempt to overhaul it, and that Clark was barred by his release
from recovering in this action the $40,000 and the $9558.63, as
having been improperly deducted. .

As to the sum of $2425, that was the amount of a claim aris-
ing after the release was signed, and not included within 1t.
There was some evidence tending to sustain the findings qf th}‘»
referee in support of this item, and we agree with the Circuit
Court of Appeals that no error was committed in the matter of
amending the complaint, and in holding that a recovery could
be had for this amount under the complaint as amended.

The judgment of the Circuit Court of Appeals for the Sfcon}l
Circuit is reversed, with costs; the judgment of the Circull
Court for the Southern District of New York is also revgrS*"L
and the cause remanded to the latter court, with a direction to
enter judgment in favor of plaintiff and against defendant, for
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$2425, with interest from June 30, 1888, less the sum of $521.78,
with interest from the same date; the costs of the Circuit Court
of Appeals to be paid by defendant in error therein; and the
costs in the Circuit Court to be adjusted as to that court may
seem just under the circumstances.

Ordered accordingly.

MOFFETT, HODGKINS AND CLARKE COMPANY
v. ROCHESTER.

CERTIORARI TO THE COURT OF APPEALS FOR THE SECOND CIRCUIT.
No. 217. Argued April 10, 11, 1900.—Decided May 21, 1900.

The city of Rochester invited proposals from contractors for two separate
contracts for work to be done for the improvement of its water works.
Among others who bid were the petitioners, the Moffett, etc. Company,
who put in bids for each. Owing to causes which are set forth in full
in the opinion of the court, some serious mistakes were made in the
figures in their proposals, whereby the compensation that they would re-
ceive if their bids were accepted and the work performed by them would
be diminished many thousand dollars. When the bids were opened by
the city government their bids were the first opened, and as they were
read aloud their engineer noticed the errors and called attention to them
and stated what the figures were intended to be and should be. The stat-
utes of New York provided that *‘ neither the principal nor sureties on any
bid or bond shall have the right to withdraw or cancel the same until
the board shall have let the contract for which such bid is made and the
same shall have been duly executed.” The city government rejected one
of their bids and accepted the other, and called for its performance at the
prices stated in the bid. The company declined to enter into a contract
f(.)r the performance of the work at that price; and, claiming that the
“'l_.\' threatened to enforce the bond given with the proposals, brought
Sult praying for a reformation of the proposals to conform to the as-
se rl.n:ui intention in making them and their execution as reformed, or their
I'vsCl.\'siuu; and for an injunction against the officers of the city, restrain-
ing them from declaring the complainant in default, and from forfeiting
or enforeing its bond, Judgment was rendered in the Circuit Court in
the company’s favor, which was reversed in the Circuit Court of Ap-
peals. The case was then brought here on certiorari. IHeld :
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