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Syllabus.

the ending of the contract. Under these circumstances, and 
without considering any other question,

The judgments of the Court of Appeals of the Ninth Circuit 
a/nd of the Circuit Court of the United States for the Dis-
trict of Washington are reversed, and the case remanded to 
the latter court with instructions to overrule the demurrer 
to the answer of the defendant.

Mb . Jus tic e  Peck ham  did not sit in the hearing and took no 
part in the decision of this case.

CHICAGO, MILWAUKEE & ST. PAUL RAILWAY COM-
PANY v. CLARK.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE SECOND 

CIRCUIT.

No. 256. Argued April 20, 23,1900. — Decided May 28,1900.

by iurvlav^kthat the cause came on for trial without a jury, a trial 
that a j£™g ®xpressIy waived by written consent of the parties, 
the rules and U y appointed by similar consent, in accordance with 
hisXin  ̂ DÌStrÌCt ^^ich the trial was had, and that

that the auèsHnlngla?K deC181?ns were made those of the court. Held, 
facts found was oLn f 61 ^dgment rendered was warranted by the 
and is so here. consideration in the Circuit Court of Appeals, 

its road. He also e railway company for the construction of part of 
named, it was n«t C°U iac^ed ^or the completion of his work on a day 
tended that the fail,C°mpleted tiU S°me time after that day* Clark con- 
enre a right of wav T Wi?8 CaUSe? by the neglect of the company to pro- 
°ther disputes Ww u .en be ^me f°r settlement came there were also
tail in the statement f the company’ ^bich are set forth in de-
in which, after statin« ^b® resu^ was that Clark signed a paper 
therefore be it know dl8puted claims in detail, it was said: “Now
from the said Chino«« w. ’ ^le Said ^eman Clark, have received of and 
8um of one hundred and 1 Waukee and St- Pa«l Railway Company, the 

vo l . Clxx viii __ 2«eVen^ three thousand, five hundred and thirty
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two and dollars, in full satisfaction of the amouht due me on said 
estimates, and in full satisfaction of all claims and demands of every 
kind, name and nature, arising from or growing out of said contract of 
March 6, 1886, and of the construction of said railroad, excepting the ob-
ligation of said railway company to account for said forty thousand dol-
lars, as herein provided.” This paper after signature was given by him 
to the railway company, and in return they gave him a check for the 
balance named. Five years and more after this transaction this action 
was brought to recover the disputed claims. Held, that Clark was barred 
by his release from recovering the disputed sums.

The rule laid down in Cumber v. Wane, 1 Strange, 426, that where a liqui-
dated sum is due, the payment of a less sum in satisfaction thereof, 
though accepted as satisfaction, is not binding as such for want of con-
sideration, has been much questioned and qualified, and is considered so 
far with disfavor, as to be confined strictly to cases within it.

Heman  Clark constructed some two hundred miles of rail-
road in the States of Iowa and Missouri, for the Chicago, Mil-
waukee and St. Paul Railway Company, under a written con-
tract dated March 6, 1886, which is set forth in the findings 
hereafter referred to. During the period of construction the 
company paid Clark large sums of money on account. After 
the road was completed the Chief Engineer of the company, as 
was his duty under the contract, certified to the total amount 
that Clark had earned under the contract. This amount was 
$3,895,798.79. But Clark claimed also the further sum o 
$34,598.90 for material sold by him to the company, and cer-
tain rebates and other matters of that description, whic wou 
make the aggregate $3,930,397.69. As to the amount a 
should be credited to the company, the company claime ere 
to the amount of $3,716,865.20, while Clark contendedAhat 
total amount that should be credited was $3,6 , • ,
$49,658.63 less than the amount claimed by the f r
latter amount was made up of two items: one o $ , , 
overtime forfeiture or penalty, and the other o $ • ’
amount paid by the company for nut locks furnis e 
and used by him in the construction of t e roa .
pany prepared an account stated, ^d the
on one side of the account, and included t $ , Clark 
$9558.63, on the other, and appended to it a re eas 
to sign, if he accepted the balance therein stated.
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stated and release were sent to him with notice that upon sign-
ing and returning the same to the Vice President of the com-
pany, a check for the balance shown by the account to be due 
would be sent to him. Immediately thereupon, on March 9, 
1888, the account and release were returned by Clark to the 
Vice President, signed and witnessed, and a check for the full 
amount of such balance, $173,532.29, was at once delivered to 
Clark, who indorsed and deposited it in his bank, and received 
the proceeds thereof.

August 5,1893, Clark commenced this action against the rail-
road company to recover amounts which he claimed to be due 
him on account of the construction of the road, and for extra 
work and other claims growing out of the contract. The com-
plaint originally contained three causes of action, but by amend-
ment the number was increased to six. The second, third, fourth 
and sixth causes of action, and part of the first cause, were 
eliminated from the case by the judgment, and Clark recovered 
on t e two items of $40,000 and $9558.63 under the first cause 
oi action and also under the fifth cause for $2425, a matter 
rising subsequent to the release, and not included within it.

^Ctl0n1was wiginally brought in the state court, but was 
of thin aPPhcation of the company to the Circuit Court 

nited States for the Southern District of New York, 
term If n.6 J°’ned, the cause came on for trial at a regular 
ten consent fa/* C°U.rt' Trial jury was waived by writ- 
was ref err di ° Partles’ with the clerk, and the cause
findings 0 a re eree, who in due time made his report and 
ordered in court Copied the findings of the referee and 
judgment wSThthereon for the sum of $80,479.35. This 
Appeals. 92 Fed^SD^BR a®rmed by the Cirouit Court of 

as follows • &S an<^ concl™ons of law of the referee were

( “ Findings of Fact.
Chicago Milw«!^ March, 1886, the defendant, the
entered ’into a n T Hn^ ^au^ ^a^way Company, made and 

ntract in writing with the plaintiff, dated the
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6th day of March, 1886, for the construction of a line of rail-
road from a point in the city of Ottumwa, Iowa, to a place 
called Harleip Station, in the State of Missouri, a distance of 
about. 202.8 miles, to be completed on the first day of August, 
1887, a copy of which contract is hereto annexed, marked ‘ A.’

“ 2. That immediately after the execution of the said contract 
the plaintiff proceeded to carry out and perforin the same, and 
did carry out and perform the same, except a portion thereof 
otherwise agreed between the parties, and substantially com-
pleted the same on or about the 1st day of November, 1887, and 
the same was duly accepted by the defendant on or about the 
first day of March, 1888.

“ 3. That on or about the third day of March, 1888, the Chief 
Engineer in charge of said work under said contract made a 
final certificate and estimate, which is copied in full in the 
twentieth and twenty-first finding of fact last asked by the de-
fendant, and by this reference is made part hereof.

“ 4. That said certificate and estimate were delivered to the 
defendant, but were never delivered to the plaintiff or any of 
his agents, and were not seen by the plaintiff or any of his 
agents or brought to his knowledge otherwise than by the re 
erence thereto in the receipt of March 9,1888, hereinafter re-
ferred to, until the trial of this action.

« 5. That the consideration for the performance of said con-
tract originally mentioned in said contract was ,
before the execution of said contract by the plainti , ya 
with the consent of the defendant, the consideration 
changed and made $3,954,600. t i

“ 6. That the plaintiff made and entered into a supple 
contract whereby he agreed with the defendant 5° S and to 
performance of said contract on or before June , ’
allow the said defendant, by way of forfeiture, in case 
railway were not so completed by the 1st o une, 

sum of $40,000. . niflintiff with
“ 7. That the defendant failed to furnish th p 

rights of way as by said contract it had agre 0 ° 
enable the plaintiff to complete his con 
June, 1887, or prior to the 1st of August, 1887,
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trary, delayed the plaintiff in the performance of said contract 
at a point upon the said road known as Minneville until Octo-
ber 27, 1887, by reason of the neglect, failure and omission of 
the defendant to obtain the necessary right of way at said point 
so as to permit the construction of the road and completion of 
the contract at said point.

“ 8. That the plaintiff was thereby prevented from complet-
ing his contract on or prior to August 1, 1887, and also on or 
prior to J une 1, 1887, by the negligence, omission and fault of 
the defendant.

“ 9. That during the progress of the work the défendant pur-
chased and furnished to the plaintiff and charged him for pat-
ented nut locks, for which the defendant paid $9558.63.

“ 10. That the said nut locks so furnished by the defendant 
were used by the plaintiff in the construction of the road.

1 1. That there are no provisions in the contract which re-
quire that the plaintiff, and the plaintiff never agreed, that he 
should use in the construction of the railroad under said con-
tract, any patented nut locks.

1 2. That the plaintiff was ordered by the defendant to put 
such nut locks on the road at the beginning of the work. That 
he protested against their use, and finally yielded and used them 
in track laying upon the promise that the matter of the charge 

r sau nut locks should be adjusted after the completion of 
the contract. r
si UP°n the 9th day of MarchJ l888, the plaintiff
fenilan^11 caused to be delivered to a representative of the de- 
defPmla wr^ting or receipt presented to him by the
unon th« • °1* S1®nature’ °t which the following is a copy ; and 

thereof by said clark> and its delivery by 
ant the the Plainti£f was paid by the said defend-
WooSmJ therein °f 1-s the sum of
notcomnUt; 1,1 sai^ paper to be retained for forfeiture in 
or prior tn orinance °t his work under said contract on
therein em kT 188r’ and the SUm of $M26,865.20 included
to be due for SUm S9558.63 claimed by defendant
actual amount U °^i S* ^d $^0,000 was deducted, and the 

amount so paid was $173,532.49.
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“ Whereas, a final estimate has been made by D. J. Whitte-
more, Chief Engineer of the Chicago, Milwaukee and St. Paul 
Railway Company, of all the work done and material furnished 
under the contract made between said railway company and 
Heman Clark, bearing date March 8,1886, for the construction 
of the railroad from Ottumwa, in Iowa, to the Missouri River, 
including all extra work performed and material furnished of 
every kind and description, which estimate, with the prior 
monthly estimates, less deductions made for work not done and 
work assumed by said company, amounts to $3,895,798.79;

“And whereas, the further sum of $34,598.90 should be 
credited to said Clark for materials sold by him to said com-
pany, and certain rebates and other matters of that descrip-
tion, making, with the amount of said estimates, the sum of 
$3,930,397.69 ;

“ And whereas, the said Chicago, Milwaukee and St. Paul 
Railway Company has paid the said Clark to apply on said con-
tract, in money, material, labor and transportation, the sum of 
$3,626,865.20;

“ And whereas, by the terms of section 4, article 13, of sai 
contract, said Clark was to be charged in addition for trans-
portation the sum of $50,000;

“ And by a supplemental contract was to allow the sai r 
way company, by way of forfeiture in ca* said railway was 
not completed by the first day of June, 1887, the further sum 
of $40,000;

“ Making the amount paid on said contract, together wi 
allowance of said transportation and the allowance of sai 
feiture, the sum of $3,716,865.20; ,

“ Leaving the amount still due said Clark on said con rac, 
sum of $213,532.49; _ ., , t

“ And, whereas, in and by said contract it was provi 
the said Heman Clark, party of the first part, sho sai 
said railway company free and harmless from c a* 

-might be made against said railway company or iens' ■
men and claims of sub-contractors, and from a amag .q 
from not keeping sufficient fences to preserve crops an 
cattle, and from all damages for cattle or othe
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animals killed or injured, and from all damages suffered by said 
sub contractors and employés while engaged upon said work, of 
which said class of claims, about $40,000 in amount, have been 
made upon and are now pending in courts by divers claimants 
against said railway company, and the sum of $40,000 of the 
amount so due, as aforesaid, under said contract to the said He- 
man Clark, has been reserved and set aside by said railway com-
pany, as indemnity or security for the payment of said claims 
and of such other claims of the same class as hereafter may be 
made, in case said claimants, or any of them, recover judgments 
against said railway company, and the said $40,000, or the bal-
ance thereof, after paying and settling such claims as may be 
established against said railway company, is to be paid over to 
the said Heman Clark as soon as said claims are satisfied or said 
railway company suitably indemnified from any loss on account 
of the same, which $40,000 deducted from the sum of $213,532.49, 
so, as aforesaid, due said Clark, leaves due and owing by said 
railway company and now payable on said contract to said He- 
man Clark, the sum of $173,532.49 :

‘ Now, therefore, be it known, that I, the said Heman Clark, 
ave received of and from the said Chicago, Milwaukee and St. 
aul Railway Company the sum of one hundred and seventy-

L tbousand fiv^ hundred and thirty-two and dollars 
3,532.49), in full satisfaction of the amount due me on said 

estimates, and in full satisfaction of all claims and demands of 
every ind, name and nature, arising from, or growing out of, 
sai contract of March 6, 1886, and of the construction of said 
a r° ’ ex°epting the obligation of said railway company to 

°r Sa^ forty thousand dollars, as hereinbefore pro-
vided. r

“‘Wm . C. Edwa rds .’ “‘Hema n  Cla rk .

ful an<i a- Sai<^ rece^Pf and paper contained an accurate, truth-
excent account of all dealings between said parties
the ao Jna^er the $40,000 deducted for time forfeiture, 
the InmK 3 k “Ut locks embraced in the $3,626,865.20, and 

er ereinafter referred to, and herein valued at
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$2425. Besides the above, the defendant has paid the $40,000 
reserved as indemnity or security for the payment of claims 
against Clark, and in addition thereto upon like accounts, the 
sum of $521.75.

“ 15. That at the time of the signing and delivery of said 
last-mentioned paper the final certificate or estimate of the 
Chief Engineer under the contract had not been delivered to 
the plaintiff or any of his agents by the defendant or the said 
Engineer, and the contents thereof were not known to the 
plaintiff, other than by the reference thereto contained in said 
receipt of March 9, 1888.

“16. That no other final settlement of the accounts under 
said contract had been had between the plaintiff and the de-
fendant at the time that the last-mentioned paper was signed 
and delivered.

“ 17. That at the time of the signing and delivery of said 
last-mentioned paper, the question of the liability of the plain-
tiff for nut locks, which had been left by the parties to this 
action open for settlement and adjustment until after the com-
pletion of the work under said contract, and had been referr 
by the defendant to the Chief Engineer under the said contract; 
had not been passed upon by him; that the said Chief Engineer 
had referred the question for the opinion of the defendan s 
counsel, who had not at said time given his opinion in re ation 
thereto.

“ 18. That no account was ever, otherwise than by sai pap® 
and the receipt of said money, stated of the transactions un e 
and connnected with said contract between the plamti an 
the defendant. 1 mo

“ 19. That, in or about the months of March and Apn, ’
the plaintiff was the owner of 97,000 feet B. M. bn oe i 
then in the yard of the defendant at Chillicothe an a o 
line of the railroad. cfflndard

“20. That the said lumber did not conform to the 
of the defendant, and was not purchased by the e en gQ. 
the plaintiff, or allowed in the final certificate o e 
gineer, under the contract in this section to t e p am

“21’ That, in and about the month of June, 1888, u>e
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fendant took possession of the said lumber and converted the 
same to their own use without assent or knowledge of the 
plaintiff.

“ 22. That the value of the said lumber at the time of the 
taking, in June, 1888, was $2425.”

“ Conclusions of Law.
“ 1. That the defendant is not entitled to charge the plain-

tiff, or to retain and deduct from the amount earned and paya-
ble to the plaintiff under the said contract the sum of $40,000 
as a forfeiture or liquidated damages for not completing the 
contract upon June 1, 1887.

“2. That under the facts proved in this case, the plaintiff is 
not legally liable to the defendant for any damages for failure 
to complete the contract within the contract time or the time 
agreed upon, for the reason that the plaintiff was prevented by 

e negligence of the defendant and its omission to procure the 
necessary right of way, from completing the said work in such

Rnm nf toLo ® is not liable to the defendant for the 
¿„c , a/ C?S^ Pa^en^ nut locks furnished by the 
of the i ° Pontiff and us®d by him in the performance 
oi the said contract.
upon th^u n°. °bbgation imposed by the contract
be used 1 ° furnisb and Pay for patent nut locks to 

«5 Th of the said road-
ant in anv\nme is not legally indebted to the defend- 
defendant and 7 j  ®ver for patent nut locks furnished by the 
said contract 1U constructi°n of the railroad under 

ant the sum ent^ed to recover from the defend-
^nversionbvtS^ 7th interest from June 1, 1888, for the 

“ 7. That th a .def.endant of inniber belonging to the plaintiff.
ceipton or abouTST* delivery by the plaintiff of the re- 
of the check of $173 kqq °f ¥arch’1888’and tbe acceptance 
proved in this mco ’ ’ under the facts and circumstances

nut locks, and Soon the 7? Sums Of *955?‘63> <*»ged 
’ charged by way of forfeiture for non-
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performance in time, wholly without consideration, and in vio-
lation of the contract between the parties, and do not constitute 
any bar to the recovery of the plaintiff for the sums of $9558.63 
and $40,000 otherwise as due under the contract.

“ 8. That the signing and delivery of said receipt, and the 
acceptance of the check thereunder, do not constitute a legal 
payment or accord and satisfaction of the said sums of $9558.63 
and $40,000, or either of them, or any part or either of them.

“ 9. That no account of the transactions under this contract, 
and of the claims sued on in this action, was ever had or stated 
between the parties to this action, otherwise than by said receipt 
or paper of March 9, 1888.

“ 10. That the plaintiff is entitled to recover the amount cer-
tified by the Chief Engineer of $3,895,793.79 without the deduc-
tion claimed by the defendants for nut locks of $9558.63, and 
without allowance to the defendant by way of forfeiture for 
non-completion of the railway on the 1st day of June, 1887, 
said sums together amounting to $49,558.63 with interest from 
March 9, 1888, and is also entitled to recover for timber used 
by the defendant on the 30th day of June, 1888, to the amount 
of $2425 with interest from June 30, 1888, the whole amount 
ing at the date of this report, viz., the 4th day of Decern r, 
1897, to the sum of $81,305.88, for which with interest from 
this date and disbursements the plaintiff is entitled to ju g 
ment, less amount paid by the defendant in excess ot e re-
served $40,000, $524.75, with interest from and to the sam 
date, being in all this day $826.53. . ,

“ There will be judgment, therefore, for the plaintiff 
$80,479.35 with interest and costs, interest to be compu 
from December 4,1897.” „♦vMwn

In addition to the foregoing findings of fact, two y- 
additional findings of fact were made at the reques o 
ant. They related to, or set forth, the execution o _ b 
for the construction of the road; a suppiemen a ag■ 
which the sum of $40,000 was to be deducted from th 
price if the road was not completed by June 1, ,
ure of Clark to complete the road to that tone; the finj. 

mate and certificate of the Chief Engmee
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the sending of the statement of account and release to Clark, 
with the information that, on the same being signed and re-
turned by him, a check for the balance due him, $173,549, 
would be sent to him; the return of said statement and release 
signed by Clark, and the sending to him of a check for such bal-
ance, March 9, 1888 ; the deposit by Clark of said check and his 
retention of the amount paid him thereon ; the expenditure of 
the $40,000, (and the $521.75 besides,) reserved by the company, 
with Clark’s consent, at the time of the settlement, to meet un-
paid claims against Clark, incurred in the construction of the 
road; the furnishing of nut locks to Clark by the company for 
the construction of the road; and that the company did not 
require Clark to furnish any material or perform the work of 
furnishing or erecting any structures of a more expensive de-
sign than required of him by the contract for the construction 
of the road, otherwise than as set forth in the final estimate of 
the Chief Engineer.

Amendments to the complaint were allowed by the referee 
over defendant’s objection and exception, and approved by the 
court under like objection and exception.

The errors assigned were that: (1) The court below erred in 
o ing t at the findings of fact supported the judgment as to 

$9558,63 for nut locks, and the item of $40,000 for 
w °r 61 u j6 ’ ^he court below erred in holding that there 
to thA°’iOnS1 era^on ^or ^e settlement made by the parties as 
" $9558.63 for nut locks, and $40,000 for time 

tion WW6 e C°Urt erred in holding that the ques- 
the findino6«! <■ WaS aU^ ev^ence in the record to sustain 
possession^ a <• -e ^^ndant in June, 1888, wrongfully took 
not review»J? dumber and converted it to its own use was 
was proner t ° ’ n c°nrt below erred in holding that it 
trial againa * plaintiff to amend his complaint on the 
sounding in torf6n S °^ec^on^ hy adding thereto an action 

g ln tort and to recover thereon.

Peck w^o^h^brief r Railway ComPany- Mr. George 

on his brief Kellogg for Clark. A/a  Alfred C. Pette was



364 OCTOBER TERM, 1899.

Opinion of the Court.

Mr . Chie f  Jus tic e Full er , after stating the case, delivered 
the opinion of the court.

The record shows that the cause came on before the District 
Judge, holding the Circuit Court, for trial, “ without a jury, and 
a trial by jury having been expressly waived by the written 
consent of the parties duly filed; ” that a referee was appointed 
by written consent in accordance with the modes of procedure 
in such cases in the courts of record of New York, and with 
the rules of the Circuit Court; and that his findings, rulings 
and decisions were made those of the court. Under these cir-
cumstances the question whether the judgment rendered was 
warranted by the facts found was open for consideration in 
the Circuit Court of Appeals, and is so here, and that is suf-
ficient for the disposition of the case. Shipman n . Mining 
Company, 158 U. S. 356.

By the writing executed and delivered by him, Marc , 
1888, Clark acknowledged the receipt of $173,532.49 “ m full 
satisfaction of the amount due me on such estimates, an in 
full satisfaction of all claims and demands of every kind, name 
and nature, arising from, or growing out of such 0 
March 6, 1886, and of the construction of said railroad, ex-
cepting an item not material here. Five years and near y ve 
months after the receipt of the money and the execui ion a 
delivery of the discharge, this action was instituted, mere 
no finding or contention that the settlement was Procu 
fraud, or duress, or was the result of mutual mista e; n 
there any finding that Clark did not have full 
all the facts at the time he signed and delivered t 1 
and the presumption was that he had sue consi(jer.
the proposition is that the release was given 
ation, and that Clark was entitled to ~ so fa as fe i 
of $40,000 and $9558.68 were concerned, on the pr 
where a liquidated sum is due, the paymen 
satisfaction thereof, though accepted as sat“’ j 
ing as such for want of consideration.
Strange, 426. The rule therein laid down 
tioned and qualified. GoMard v. 0 Bnm, » Q
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Sibree x. Tripp, 15 M. & W. 23 ; Couldery v. Bartrum, 19 Ch. 
D. 394; Foakes v. Beer, 9 App. Cas. 605 ; Notes to Cumber v. 
Wane in Smith’s Leading Cases, vol. 1, 606; 12 Harvard Law 
Review, 521.

The result of the modern cases is that the rule only applies 
when the larger sum is liquidated, and when there is no con-
sideration whatever for the surrender of part of it; and while 
the general rule must be regarded as well settled, it is consid-
ered so far with disfavor as to be confined strictly to cases 
within it.

In Johnston v. Brannan, 5 Johns. 268, 271, it was referred 
to as “that rigid and rather unreasonable rule of the old law; ” 
and in Kellogg v. Richards, 14 Wend. 116, where the accept-
ance of a promissory note of a third party for a less sum was 
held to be a good accord and satisfaction, Mr. Justice Nelson, 
then a member of the Supreme Court of New York, said: “It 
is true there does not seem to be much, if any, ground for dis- 
inction, between such a case and one where a less sum of money 

18 n^1 ]an^ agreed be accepted in full, which would not be a 
g Pea- • . . The rule that the payment of a less sum 

ou&h agreed by the plaintiff to be received in full 
ls!actlon of a debt exceeding that amount, shall not be so 

con idered in contemplation of law, is technical, and not very 
from it yP01" 6 r reason- Courts therefore have departed

om it upon slight distinctions.” F

Court k ’ 2 Metcalf, 283, the Supreme Judicial 
seems ?id that: “ The fo^dation of the rule
less sum of mnn ° • e’^bat in the case of the acceptance of a 
no new consider*3 p1*1 1Scbarge of a debt, inasmuch as there is 
no damage to th* d°k+n0 kenefit accruing to the creditor, and 
impunity his creditor may violate, with legal
standingly made ° ^i8 debt°r’ however freely and under-
violation of good faith8-wblch obviously may be urged in 
imPort; and whenever a bey°nd itS Precise
does not exist th* i • technical reason for its application 
have been disposedt ° t f 18 UOt be aPPlied- Hence judges 
where there was an ake °Ut °f its aPPlication all those cases 

y new consideration, or any collateral bene-
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fit received by the payee, which might raise a technical legal 
consideration, although it was quite apparent that such consid-
eration was far less than the amount of the sum due.”

To same effect, Ranney, J., in Harper v. Graham, 20 Ohio, 
105 ; Jaffray v. Davis, 124 N. Y. 164; Smith x. Ballou, 1R. I. 
496; Mitchell v. Wheaton, 46 Conn. 315; Seymour x. Goodrich, 
80 Va. 303.

In some of the States the contrary rule has been established 
by statute. Ala. Code, §2774, c. 10; Cal. Civ. Code, §1524; 
Georgia Code, §3735; Maine Rev. Stat. c. 82, §45; N. Car. 
Code, § 574, c. 7, art. 5; Tenn. Code, 1884, §4539, c. 3, art. 4; 
Va. Code, 1887, c. 134; Weymouth x. Babcock, 42 Maine, 42; 
Memphis v. Brown, 1 Flippin, 188; McArthur v. Dane, 
61 Ala. 539.

The findings of fact bearing on the items of $40,000 for for-
feiture, and $9558.63 for nut locks, exclude any other inference 
than that there was a dispute between the parties in respect to 
those items as to the facts on which the claim for their allow-
ance was based. This being so, it is insisted that the total ba 
ance of $223,091.02, (as it would have been if $9558.63 had not 
been deducted,) cannot be held to have been liquidated as a 
whole, that is, agreed upon by the parties or fixed by operation 
of law, and that the contention cannot be sustained that w ere 
there is a dispute as to an aggregate amount due, and t e e r 
offers to pay so much thereof as he concedes to be correc , a 
the creditor accepts, is paid and releases, nevertheless the creu- 
itor can afterward assert the disputed part of his c 
ground that he has only received what was undema y

In United States x. Bostwick, 94 U. S. 53, 67, i * 
that: “Payment by a debtor of a part of his e 18 “ . on 
isfaction of the whole except, it be made an a p 
some new consideration;” while in Baird v. d
96 U. S. 430, it was held that if the debt be unhquidated^ 

the amount uncertain, this rule does not apply. 
the question is whether the payment was in a 
cepted in satisfaction.” ^.77 111 TT S 564,

In 7^ Insurance Associations. Wickham, 1 •
577, Mr. Justice Brown stated the doctrine thus.
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well established that where the facts show clearly a certain 
sum to be due from one person to another, the release of the 
entire sum upon payment of a part is without consideration, 
and the creditor may still sue and recover the residue. If there 
be a bona fide dispute as to the amount due, such dispute may 
be the subject of a compromise and payment of a certain sum 
as a satisfaction of the entire claim, but where the larger sum 
is admitted to be due, or the circumstances of the case show 
that there was no good reason to doubt that it was due, the 
release of the whole upon payment of part will not be consid-
ered as a compromise, but will be treated as without considera-
tion and void.”

In this case it cannot be said that at the time the release was 
executed there was no good reason to doubt that these items 
were open to dispute. The good faith of the company in claim-
ing their allowance is not impugned, and as Judge Lacombe 
said: “Both items were legitimate matters of dispute, and 
un ess settled by agreement of parties, might fairly be brought 
by either party into court.”

And the cases are many in which it has been held that where 
an aggregate amount is in dispute, the payment of a specified 
sum conceded to be due, that is, by including certain items but 
KhniiKkHg (items, on condition that the sum so paid 
pvti $ received in full satisfaction, will be sustained as an 
extinguishment of the whole.

N‘Kern/P'> 138 N. Y. 231, where certain items of an 
defenrhn7ere • aQd certain items were undisputed, and 
items the °n^ the amount of the undisputed
madethe ae th6 dispute over certain of the items 
accentinc t5C0Unt an liquidated one, and that plaintiff, by 
it was sent amoun^ the undisputed items with notice that 
»e P" recovering

Nassoiy y, Tomlinson 148 K V 89« qqa  • + ¿i, 
^ect, and the court sa  ̂ 1S.tO the Same
^appears that a xi • ’ . demand 1S not liquidated even if 
due, and when *S ^Ue’ uniess it appears how much is
due, but there i/8 a mitte(t that one of two specific sums is

a genuine dispute as to which is the proper
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amount, the demand is regarded as unliquidated, within the 
meaning of that term as applied to the subject of accord and 
satisfaction.”

In Ostrander v. Scott, 161 Ill. 339, plaintiff had an account 
against defendant amounting to $5282.58, the items of which 
were not in dispute, but defendant claimed that he was entitled 
to be allowed the sum of $1210 for commissions, and accord-
ingly he sent his check for the difference to plaintiff, at the 
same time notifying him that it was sent in settlement of his 
account in full, and if not accepted as such to return it. The 
check was retained by plaintiff, and he afterwards brought 
suit against defendant to recover the amount withheld, but the 
Supreme Court of Illinois held that there could be no recovery, 
and that an account cannot be considered as liquidated, so as to 
prevent the receipt of a less amount as payment from operating 
as a satisfaction, where there is a controversy over a set-off an
the amount of the balance.

In Tanner v. Merrill, 108 Mich. 58, plaintiff sought to recover 
a sum which had been deducted from his wages by defen ants, 
his employers. The amount of his wages was not disputed, bu 
the right to make any deduction was questioned. am i 
received the amount of his wages less the deduction, an gave 
receipt in full, and afterwards brought suit to * *
ance on the ground that, having only receiv e 
admitted to be due, there was no consideration or 
as to that which was disputed. The SupremeiCourtof 
held that the plaintiff could not recover, an a 
a receipt of part payment to be effective in t e limited 
entire debt must be rested upon a valid consi era io , 
to cases where the debt is liquidated by cannot be
wise; that a claim any portion of which is in p raje;
considered to be liquidated within t e m un<Jisputed
and that a receipt in full, given upon payment oi i 
part of the claim, after a refusal to pay creditor to
disputed, is conclusive as against the rig fraud, duress 
recover a further sum, in the absence of mistake, irau ,

or undue influence.
Without analyzing the cases,

it should be added that it has
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been frequently ruled by this court that a receipt in full must 
be regarded as an acquittance in bar of any further demand in 
the absence of any allegation and evidence that it was given in 
ignorance of its purport, or in circumstances constituting du-
ress, fraud or mistake. De Arnaud v. United States, 151 U. S. 
483; United States v. Garlinger, 169 U. S. 316, 322; United 
States v. Adams, 7 Wall. 463; United States v. Child, 12 Wall. 
232; United States v. Justice, 14 Wall. 535; Daher n . Nach- 
trieb, 19 How. 126.

The general principle applicable to settlements was thus ex-
pressed by Mr. Justice Clifford, in Hagar n . Thomson, 1 Black, 
80, 93: “ Much the largest number of controversies between 
business men are ultimately settled by the parties themselves; 
and when there is no unfairness, and all the facts are equally 
known to both sides, an adjustment by them is final and con-
clusive. Oftentimes a party may be willing to yield something 
for the sake of a settlement; and if he does so with a full knowl-
edge of the circumstances, he cannot affirm the settlement, and 
a terwards maintain a suit for that which he voluntarily sur-
rendered.”

apart from the controversy over the two items of 840,000 
an 8 58*63, which was composed by the release, there was an 
1 m o $34,558.90 credited to Clark in the final account, the 

owance of which, the company contends, furnished ample 
ti 81. era^lon therefor, although the adequacy of the considera- 

rrJS n°. ’ln su°h cases, open to inquiry.
acenntt6 “ That no other final settlement of the
tiff ana Sa^ contracts had been had between the plain- 
was sio-n / e at the time the said last-mentioned paper 
wise than e^vere(T” “ That no account was ever, other- 
the transanr 831 and the receipt of said money, stated of 
the Dlaint’ff0^/!11^^ and oonnected with said contract between 
“ That no ^fondant; ” and also as a conclusion:
of the clairnfC°U^ transactions under this contract, and 
tween the na t°n ^S- ac^on’ was ever had or stated be- 
or Paper of M^ch9 than said ^P*
Clark, that is debit pH th The Telease ln 9uestion allowed to 

vo l  cl xx v * <i ComPany with» the sum of $34,598.90,
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“ for materials sold-by him to said company, and certain rebates 
and matters of that description; ” and charged Clark, that is, 
credited the company, with $40,000 by way of forfeiture, and 
$9558.63 for nut locks. It was in this respect, in effect, a state-
ment of cross-demands. The $40,000 was specifically described 
and the $9558.63 was included in the total credits stated.

That this contractor, carrying on the work of building two 
hundred miles of railroad, and receiving payments on vouchers 
from time to time, must have been aware from his own books 
and papers that the $9558.63 was thus included, can hardly be 
reasonably denied, especially as he had objected to being charged 
with it. Indeed we do not understand that there is any sug-
gestion that Clark was ignorant of any part of the account. 
° As to the $34,558.90, it appears from the contract, and final 
certificate and estimate, which are set forth in the principal or 
additional findings, that this item represented no part of the 
work specified under the contract, nor extra work, nor materials 
ordered by the company, and that it was not included in the 
contract or in the certificate and final estimate.

As was said by Lacombe, J., who delivered the principal 
opinion below : “ Indeed it is plain to a demonstration from the 
findings, that the item in question was not included either in 
the original contract or in the extra work, and must represent 
an additional and independent contract of sale.” And the 
learned judge further said: “ From what has been said before, 
it is plain that, if at the time of the transactions relied upon as 
showing an accord and satisfaction, this sum of $3 , .
allowed to claimant represented an unliquidated item, 
amount of which he would have to establish by evidence in case 
he had sued to recover it, its allowance to him upon the sett e- 
ment of March 9, 1888, would be a sufficient considers i 
uphold that settlement against “«coord and «to
tion of all his claims.” There was no finding that th s amou 
had ever been agreed upon or liquidated by the p 
manner that would have entitled Clark to have reoov^ed the 
amount from the company as an independent ite ’ 
than by the statement of it in the account preceding, d 
formed a part of the receipt and acknowledgm
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tion which Clark executed and delivered to the company 
March 9, 1888. Nor was there any finding showing, or tend-
ing to show, that the company would have placed that sum to 
Clark’s credit except as an item in an account which credited 
the company with the two charges for nut locks and forfeiture.

But the Circuit Court of Appeals held that because of the 
fourteenth finding of fact, it must be assumed that the referee 
was satisfied from the testimony, though he did not so find in 
terms, that the prior transactions between the parties were such 
that this sum of $34,558.90 was as much liquidated as was the 
sum of $3,895,798.79, to which the Chief Engineer had certified. 
Judge Lacombe said, referring to this particular item and to 
the fourteenth finding of fact: “ By what process it was so 
liquidated does not appear in the findings. We must take his 
finding, therefore, as conclusive upon the question, and assume 
that either by an agreement for price in advance, or subse-
quently by entering into some binding agreement as to the sum 
to be paid, the defendant had lost the right to throw the plain-
tiff into court as to that item.”

The fourteenth finding of fact was “ that said receipt and 
paper contain a correct, truthful and undisputed account of all 
dealings between said parties except in the matter of the $40,000 
deducted for time forfeiture, the $9558.63 for nut locks em- 

race in the $3,626,865.20, and the lumber hereinafter referred 
to, and herein valued at $2425.” If this finding means that the 
statement of account was incorrect, untruthful and disputed as 
o the two items, it does not affirmatively say so, and if con- 

not h t0 that’ ifi was not found that Clark did
ZL . kJnowledge thereof at the time he received the 
ment ma ° settlement. If it means that the state- 
tentinn .aCC0Unt as t0 these items was disputed, then the con- 
considpmt^ r®asonable 0Tle that such dispute was a sufficient 
must dechn\ ° SUpport the settlement in its entirety. But we 
should hp • 6 ° the view that because of this finding it 
had been Wlthoat any finding to that effect, that there 
by K ‘“O”’ between Clark and the company, 
itly declared K ° " as liquidated, for it is explic-

y e referee that no account of the transactions
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under the contract, and of the claims sued on in this action, 
was ever had or stated between the parties, otherwise than by 
the paper of March 9, 1888. The value of the materials, re-
bates and other matters covered by this item may not have been 
disputed, but it did not follow that the company was obliged 
to purchase the materials or to allow the rebates, or that the 
amount thereof had been previously agreed to; nor that liabil-
ity therefor might not have been contested if Clark had de-
clined to sign the proposed acknowledgment of satisfaction. 
We must remember that Clark knew all about the account; 
he knew what the company claimed, and what he claimed, yet 
he accepted the check and signed the release without even a 
protest.

The word “ liquidated ” is used in different senses, and as ap-
plicable here means made certain as to what and how much is 
due; made certain by agreement of parties or by operation of 
law. We are of opinion that it would be going altogether too 
far to treat the fourteenth finding, segregated from the others, 
as equivalent to a determination that the $34,558.90 had been 
liquidated independently of the whole account as stated.

And, on the face of the findings, we think the credit in Clark’s 
favor, taken in connection with the credits in the company s 
favor, put this adjustment beyond the reach of this belated at-
tempt to overhaul it, and that Clark was barred by his release 
from recovering in this action the $40,000 and the $9558.63, as 
having been improperly deducted.

As to the sum of $2425, that was the amount of a claim aris-
ing after the release was signed, and not included within it. 
There was some evidence tending to sustain the findings of the 
referee in support of this item, and we agree with the Circuit 
Court of Appeals that no error was committed in the matter o 
amending the complaint, and in holding that a recovery cou 
be had for this amount under the complaint as amended.

The judgment of the Circuit Court of Appeals for the Secon 
Circuit is reversed, with costs; the judgment of the ircui 
Court for the Southern District of New York is also re vers , 
and the cause remanded to the latter court, with a direction 
enter judgment in favor of plaintiff and against defen an ,
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$2425, with interest from June 30,1888, less the sum of $521.78, 
with interest from the same date; the costs of the Circuit Court 
of Appeals to be paid by defendant in error therein; and the 
costs in the Circuit Court to be adjusted as to that court may 
seem just under the circumstances.

Ordered accordingly.

MOFFETT, HODGKINS AND CLARKE COMPANY 
v. ROCHESTER.

CERTIORARI TO THE COURT OF APPEALS FOR THE SECOND CIRCUIT.

No. 217. Argued April 10,11,1900.—Decided May 21,1900.

The city of Rochester invited proposals from contractors for two separate 
contracts for work to be done for the improvement of its water works. 
Among others who bid were the petitioners, the Moffett, etc. Company, 
who put in bids for each. Owing to causes which are set forth in full 
in the opinion of the court, some serious mistakes were made in the 
figures in their proposals, whereby the compensation that they would re-
ceive if their bids were accepted and the work performed by them would 
be diminished many thousand dollars. When the bids were opened by 
t e city government their bids were the first opened, and as they were 
read aloud their engineer noticed the errors and called attention to them 
and stated what the figures were intended to be and should be. The stat- 
u es of New York provided that “neither the principal nor sureties on any 
bid or bond shall have the right to withdraw or cancel the same until 

e board shall have let the contract for which such bid is made and the 
same shall have been duly executed. ” The city government rejected one 
ot their bids and accepted the other, and called for its performance at the 
f 8 r *n ^*d‘ The company declined to enter into a contract 
for t ie performance of the work at that price; and, claiming that the 
„ en6c ent°lce the bond given with the proposals, brought 

D^-f°r.a reformation of the proposals to conform to the as-
. ,in en iU them and their execution as reformed, or their 

ina * an ^01 an ’njunction against the officers of the city, restrain- 
nrr°^ declarinS the complainant in default, and from forfeiting 
the enmCing ?tS b°nd' Jud£ment was rendered in the Circuit Court in 
Deals ThQy 8 faV°r’ Which WaS reversed in the Circuit Court of Ap- 
P® • The case was then brought here on certiorari. Held:
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